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THE DEOISIONS 



OV THB 



Supreme Court of the United States, 



AT 



OCTOBER TERM. 1886. 



m 



SAMUEL H. EMERSON (as Interpleader), 

Fff, in Err., 

ei 

W. M. 8BNTER aud W. T. WILKINB, as 

0BNTEB A OO. 

(0ee & a Reporter^ ed. 8-10.). 

•rt Ay tufviung partner— fraud tfauignior. 

▲ solefloiTtTiiiff partner of an insolvent firm, who 
li *>^™f^'^ InsolvenL can make a valid aasignment of 
ptttnenhip aaeeti for the benefit of the Joint ored- 
ftois, with pref erenoea to some of them, there being* 
DO statute n>rbiddinir it ; and suoh assignment, betofir 
valid, is not rendered void beoause of the fraudu- 
lent omission by the survivin|r partner, from the 
sobedoles, of oertain partnership proper ty for his 
own beoeflt, the assignee and the beneflciaries of 
the trust beinff ignorant of the fraud. 

[No. 154.] 
aubmUM Mar, 9, 1886, DeMed AprUlt. 2886. 

rr ERRORtotheCirctdtOourt of the United 
Btatea for the Eastern District of Arkansas. 
Bacened ieith direetiom. 

Hie case is stated by the court. 

Mr. U. M* Rose, for plainti£F in error: 

That a sorriving partner has the power to 
make an assignment for the benefit of creditors 
bas been setUed by the case of Hoyt t. dprague, 
108 U. 8. 618 (Bk. 26, L. ed. 686), where such 
ma assignment was upheld and enforced. The 
power naturally results from the full control 
which the surviying partner has over the part- 
aevdiip aswta. 

The power to prefer one creditor to another 
la incident to the power to assign. 

Broakt y. MariunL 11 Wheat 78 (94 U. 8. 
bk. 6, L. ed. 428); (Harke y. WUte. 12 Pet 200 
nr? U. 8. bk. 9, L. ed. 1066); TbmpkiniY. WTml- 
«r, 16 Pet. 106 (41 U. 6. bk. 10, L. ed. 008); 
A paHe Omway, 4 Ark. 128; Bmprtead y. 
Joknmm, 18 Ark. 128; Manddr. Peay, 20 Aik. 



Therecan be no reason why surviving part- 
■ers should be made exceptions to thfirule. 
They can prefer creditors at any time by pay- 
ment; and if th^ can prefer by payment, mey 
can prefer by an assignment, which is only a 
means of raianff a fund for payment. 

When a man is insolvent, and his creditors 
prevafl on him to execute an assignment for 
their protecticm, and they and their assignee 

118 U. 8. U. 8., Boos 80. 



take the property in good faith, their claims 
ought not to be aef eat^ because the assignor 
has acted fraudulently. Having acquired the 
entire interest in the property assigned, they 
ought to stand as well as though they had oo- 
tained a mortgage or deed of trust upon it. The 
mere fact that the assignor had concealed some 
of his property from the assignee is no reason 
why the part which he has turned over, and 
which has been received in good faith, should 
not be applied to the payment of debts. 

Marbury v. Brooks, 7 Wheat 556 (20 U. 8. 
bk. 5, L. ed. 622); Brookt v. Marbury, wpra; 
Bancroft v. BHuard, 18 Ohio, 80; Thomas v. 
Talmadge, 16 Ohio St 489; Meyers v. Kineie, 
26 nL 86; Gates v. Labaume, 19 Mo. 17; Wise 
y. Mimer, 28 Mo. 287; State v. Keeler, 49 Mo. 
648; dips y. Barman, 26 Gratt 568: Wilson v. 
Baienport, 7 Cold. Q2;HoUister v. Loiid, 2 Mich. 
809; Abererombiey, Brwfford, 16 Ala. 560; Gov- 
emor Y, Campbell, 11 A1bl5G6; (hmishv.Bews, 
18 Ark. 172; Hempstead v. Johnson. 18 Ark. 
124; Mandel y. Peay, 20 Aik. 829. 

It having been settled by three adjudications 
of the Supreme Court of Arkansas that the 
creditors provided for in the assignment are 
not to be affected by the fraud of the assignor, 
it has become a construction of its Statute of 
Frauds, and a rule of property for its citizens, 
which will be enforced in the courts of the 
United States. 

Brashsar v. West, 7 Pet. 608 (82 U. 8. bk. 8, 
L. ed. 801); Lloyd y.Fulton^l U. 8. 479 (Bk. 
28, L. ed. 868); Sumner v. ffieks, 2 Black, 682 
(67U. 8. bk. 17, L. ed. 956)iJafrayT. MeOehee, 
107U. 8. 864 (Bk. 27, L. ed. (W), 

Mr. Tlios. C. HeBae» for defendants in 
error: 

We submit that a surviving partner has no 
power to make an assignment of the partner- 
ship assets in bis hands, for the benefit of cred 
itors, with preferences; and therefore the in 
strument under which appellant claims is bad. 

Surviving partners are held strictly as trus- 
tees. 

Wherever property is held by a person as a 
trustee for the bencmt of creditors and others, 
he cannot assign the same with preferences. 

Robins v. mnbry, 1 Smedes & M. Ch. 207; 
Biehardsy. K Eampsfiire Ins, CSe>. 48N. H. 263. 

The partner havine control of the assets of a 
dissolved copartnership, under an agreement 
empowering him to wind up the budness, has 
no authority to make an assignment for the 

4 4» 



MO 



SUPBBMK COUBT OF THB OnTTBD StATBB. 



Oct. Tbbm 



[*1 



benefit of the creditors of the partnership with 
preferences, and such an assignment is fllegal. 

MoTih ▼. Bennett, 5 McLean, 117; Bamorqft 
▼. Snodgram, 1 Colo. 480. 480. 

It Is claimed that the power to prefer Is inci- 
dent to the power to assign. 

We deny the sequence. Limited partnerships 
may make general assignments, and yet may 
not make preferences. 

Burrill, Assignments, 8d ed. §g90, 171; Ark. 
Diffest, 1884, § 4842. 

It Is also said that inasmuch as surviTing 
partners can prefer creditors at any time by 
payment, so can they by assignment. 

But paying or securing a creditor is not 
equivalent to preferring him in an assignment. 

BuTTiU, 2ded. §§ 167, 168. 

WaU Y. Lakin, 18 Met 167, and see pp. 171, 
172; U, 8. V. Bank of U. 8, 8 Rob. (La.) 262,404. 

The fraud of the assignor is alone the criterion . 

The assignee gives no consideration, ordina- 
rilj understood as valuable, by which his 
9taUi9 quo is changed. The creditors ordina- 
rilygive no additional consideration. 

The assignee takes the place of the assignor, 
and is in no better position. 

Mtagerty v. Palmer, 6 Johns. Ch. 487; Boot v. 
IlVenSi, 18 Wend. 570; Maekie v. Caime, 5 Cow. 
665; Ooddington v. Bay, 20 Johns. 689; Bayy. 
Ooddington,6 Johns. Ch. 54; Petrie v. Olark, 
11 Serg.&R. 877; MeGartyy. 8pringer,3FGn, 
A W. 167; Diekereon v. TOUnghast, 4 Paige, 
215; 5tin« v. Weiner, 89 Ark. 70. 74, 75; AMer 
V. Ecker, 1 McCrary, 256; Oere r. Murray, 6 
Minn. 807; Enowlee v. Lord, 4 Whart. 500; 
Lether v, Oetman, 9 N. W. Rep. 685; Pierson 
V. Manning. 2 Mich. 450; Flanagan v. Lamp- 
man, 12 Mich. 58; FarringUm v. Sexton, 48 
Mich. 454; SUekney v. Orane, 86 Yt. 8(»- Hair- 
grovey. MtUinaton, 8 Ran. 480; Bulfler, McDon- 
ald, 18 Iowa, 498; Lampson v. Arnold, 19 Iowa, 
479; 8tone v. Marshall, 7 Jones (N. C), 800; 
Inein t. Keen, 8 Whart 847; 8ioan v. Orqfts, 
124 Mass. 455; Clements v. Berry, 11 How. 898 
(62 U. S. bk. 18, L. ed. 746); Burrlll, Assign- 
ments, 891, 484; 2 Pom. Eq. Jur. pp. 209, 749; 
Bump, Fraud. Conv. 2ded. p. 488. 

Mr, Justice Harlan delireied the opmion 
of the court: 

Butler and Moores constituted a mercantile 
firm doing business in the State of Arkansas 
under the name of A. Butler & Co. The for- 
mer died on the 17th day of December, 1881. 
and thereafter, February 28, 1882, Moores, as 
surviving partner, executed a deed of t^a^g^- 
ment to Emerson, the plaintiff in error. The 
deed recited the death of Butler, the insuflScien- 
cy of assets to discharge the partnership debts, 
and the desire of Moores, as surviving parUier, 
to provide for their payment, so far as in his 
power, "by an assignment of all the pn^rty 
belonging to him as such surviving partner.^' 
The srantor, for the purposes namea, and in 
consiaeration of one dollar paid by the firantee, 
transferred and assigned to Emerson, his suc- 
cessors and assigns, "all the stock in trade, 
soods, wares and merchandise, debts, choses 
m action, property and effects of every descrip- 
tion, belonging to the said firm of A. Butler & 
Co." or to the srantor, "as such surviving part- 
ner, mentioned, contained, or referred to in the 
schedule hereunto annexed. " The conveyance 



was in trust that the assignee take possession of 
the property described, "sell the same as pro- 
video by law, and, with all reasonable dispatch," 
collect the debts and demands * assigned and 
apply the proceeds: (1) to pay all the just and 
reasonable exi)enses, costs and charges of ex- 
ecuting the assignment, and carrying into effect 
the trust thereby created; (2) to pay in full, if 
the residue of the proceeds is sufficient for that 
purpose, bH the debts and liabilities then due 
or to become due from Moores, as surviving 
partner, with interest thereon, to certain pre- 
ferred creditors, among whom were the defend- 
ants in error, Senter & Co. ; (8) to applv the bal- 
ance to all other debts and liabilities of A. But- 
ler & Co., or of Moores, as surviving partner; 
(4^ to repay the latter, as surviving partner, 
whatever may remain after meeting the costs 
and expenses of the trust, and the amounts due 
respectively to other creditors. 

The deed invested the assignee with all the 
power and authority necessary to the full ex- 
ecution of the trust created by it It was ac- 
cepted by Emerson and by some of the preferred 
creditors therein mentioned. 

The debts of the firm larsrely exceeded its 
assets, and Moores individually, as well as sur- 
viving partner, was insolvent when be made the 
assignment. In addition to the recitals in the 
deed of a desire to make an assignment of aU 
^ the property in his hands as surviving partner 
Moores represented to his creditors that he had 
done so. Nevertheless, for the purpose of 
hindering and cheating his creditors, he omitted 
from his schedule $500 worth of goods which 
belonged to him as surviving partner; and, with 
like intent, left out of the scoedule and with- 
held from his assignee $1,000 in cash and other 
propertjT which he held as surviving partner; 
appropriating to his own use the property so 
omitted from the schedule. 

Neither the assignee nor the preferred credit- 
ors who accepted the deed had any knowledge 
of the alleged fraud of the grantor until after 
their acceptance of its provisions. 

Upon an issue formed between Emerson, as- 
serting the validity of the deed, and Senter & 
Co., who, as creditors of the firm, 9ttached the 
asrigned effects as the property of Uie surviving 
partner, the deed of assignment was held to be 
void and the claim of the assignee denied. 

The court below proceeded upon the ffround, 
in part, that a sole surviving partner oi an in- 
solvent firm, who is himself insolvent, cannot 
make a valid assignment of partnership assete 
for the benefit of the Joint creditors, with pref- 
erence to some of them. We are unable to con- 
cur in this view. 

Some of the cases hold that one partner can- 
not, eiUier during the continuance of the part- 
nership, or after its dissolution by agreement, 
make such an assignment It cannot, nowever, 
be doubted that, in the absence of a statute^ 

Srohibiting it, such an assignment, whethei 
urinff the continuance of the partnership or 
after its dissolution by agreement, would be 
vidid where the partners aU unite in executing 
it, or where one of them executes it by the d& 
rection or with the consent of the others. Part> 
nership creditors have no specific lien upon the 
ioint funds for their debts. 8 Kent, Com. 65; 
Story. Part § 858. They have no such relap 
tions with the partnership as entitles them to> 
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£8] lirteffere with the oompleta coDtiol of the Joint 
property by the partnen during the existence 
of the pertnenhip, or with thev rig^t, after a 
dissection, by agreement, of the partnerahip, 
to dispoee of it for the payment of their loint 
debts, giving snch preference as they deem 
proper. 

When the partnership is dissolved by the 
death of one partner, the surviTing partner is 
entitled to the possession and control of the 
idnt fnt>per^ for the purpose of closing up its 
busineBS. WiMife y. Eve, 17 How. 469 [68 
U. S. bk. 15, L. ^ 1681; ahatOei y. KUin, 104 
U. 8. 18 [Bk. 26, L. ed. 68S]. To that end, and 
for the purpose of paying the Joint debts, he 
may, accorainff to the settled principles of the 
law of partnersnip, administer the amiirB of the 
firm and, by sale or other reasonable disposi- 
tion of its property, make proYision for meet- 
ing its obligations. He could not otherwise 
properly discharge the duty which rests upon 
Idm, to wind up the business and pay over to 
the lepresentatiYe of the deceased partiier what 
may be due to him after a final settlement of 
the loint debts. It is true that, in many cases 
—where, for instance, the surriYing partner is 
not exercising due diligence in settlinff the part- 
nership business, or is acting in bad faith— the 
persoouBd representatiYe of the deceased partner 
voMj invoke the interference of a court of equity, 
and compel such a disposition of the {lartner- 
ship effects as will be Just and proper; this, 
because as between the partners, and therefore, 
as between the surviYing partner and the per- 
sonal lepresentatiYes oi the deceased partner, 
the Joint anets constitute a fund to be appro- 
priaied prinmrily to the discharge of partner- 
ship liabilities, though not necessarily, and 
under aU circumstances, upon terms of equality 
as to all the Johit creditors. But while the sur^ 
▼iving partner is under a legal obligation to ao- 
coont to the personal representaoYe of a de- 
ceased partner, the latter has no such lien upon 
the Joint assets as would prevent the former 
from disposing of them for the purpoeeof clos- 
ing up the partnership affairs. Uehasastimd- 
ing in court only through the equitable rig^t 
which his intestate had, as between himself and 
the surviving partner, to have the Joint prop- 
erty applied m good fidth for the Uquidatmn of 
the leant liabilities. As with the concurrence 
of all of the partners the Joint property could 
have beep sold or assimed for the benefit of 
preferred creditors of uie firm, the surviving 

\%] partner, there being no statute forbidding it, 
could make the same disposition of it The 
riffht to do so grows out of his duty, from his 
rehtions to the property, to administer the 
affairs of the firm so as to dose up its business 
without uhreasonable delay; and ms author!^ 
to make such a pref erence--the local law not 
forbidding it— cannot, upon principle, be less 
than that which an individual debtor has in the 
case of his own creditors. It necessarily results 
that the giving of pr eference to certain partner- 
ship creditors was not an unauthorized exer- 
tion of power by Moores, the surviving partner. 
It i^ however, contended that t& assign- 
ment m question was void because of tne 
fraudulent omission from the schedule by 
Hoores of certain property which constituted 
a part of the partnersnip assets, and was ap- 
propriated by him to ms own use. But tms 
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fraud upon the part of Moores did not affect 
the rights of the assignee and of the benefida- 
ries of the trust who were ignorant of the fraud 
of the grantor. Sudi seems to be the estab- 
lished doctrine of the Supreme Court of Arkan* 
sas. In HempiAead v. JTo^m^, 18 Ark. 140, it 
was said that a deed of trust or other convey- 
ance is not necessarily void ''because its effect 
is to hinder and demy the creditors of the 
grantor in the collection of their claims. But 
such must be its object. It must be a fraudu- 
lent contrivance for that purpose; and the 
grantee, or person to be benefited b^ the con- 
veyance, must be party priyv to the fraudulent 
d«ign." Referring to toe facts which existed 
in that case, that thegrantor was in failing cir- 
cumstances when the deed of trust was made; 
that suits were pending against him, and that 
some of the beneficiaries were his near rdatives, 
the court said: *'Butall these facts may and do 
exist in many cases, consistently with the hy- 
pothesis that the conveyance was made in good 
faith to securo preferred creditors, whose de- 
mands are Just" In OomUh v. Deia, 18 Ark. 
181, the court said: "As hdd in the case of 
HemjmUad v, Johmon, mpra, if the deed was 
valid when executed, no subsequent conduct 
on the part of the grantor, or the trustee, how- 
ever fraudulent, could avoid the deed, and de- 
prive the creditors, accepting it in good faith 
and not partidpatfng in the fraud, of their 
rights under it Aid even if Cornish (the 
grantor) had the purpose, when he made the 
deed, of hindering and delaying creditors not 
provided for by it, yet, if the preferred credit- 
ors were not parties or privies to his fraudu- 
lent purpose, but accepted the deed in good 
faith to secure the debts really due them, it 
would be valid as to than." See also ManM 
V. P^ 20 Ark. 8d9; JSuntY. Wriner, 89 Ark. 
T76.Cynie rule announced by the Supreme 
Court of Arkuisas is in harmony with the set- 
fled doctrines of this court, ana accords with 
sound reason. Marbury v. Brooki, 7 Wheat 
666, 677 [20 U. S. bk. 6, L. ed. 522, 6281; Broofa 
V. Martmry, 11 Wheat 78, 80 I^U. 8. bk. 6, 
L. ed. 428, 4281; Timpkin$ Y.WheOer, 16 Pet 
106, 118 [41 U. S. bk. 10, L. ed. m, 008]. 
There was nothing upon the face of the deed 
to Emerson to indfcate that it was made for any 
other purpose than, in good faith, to make pro- 
vision for the payment of certain debts hdd 
against the grantor as surviving partner; first, 
debts due to the preferred creditors; and then, 
debts bdd by other creditors. If the intentional 
omission by the grantor of certain proper^ 
from his schedule, and his approprianon of it 
to his own use, was sudi a fraud as would viti- 
ate the deed where the assignee or the preferred 
creditors have previous nonce of such omission, 
that result cannot happen when they were ig- 
norant of the fraud at the time they aooepted 
the benefit of the conveyance. 

Thejudfftn&nt i$ rec&ned, wUh dfr^eUam to 
miierJudgmefU on the ipeeial finding qffatU in 
fwwr of the plaintiff in error; 

Trueoopv. Tost: 

James H. MoKenney* Oiaric« 8ap. Oonrt, I7.8* 
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HEIRS OF JOHN F. BENJAMIN, Deceowd, 

Appti., 

OHARLES L. DUBOIS, Admr. of Gut H. 
SOHLEY, Fonnerlj Gut H. Allkh. 

<Bee & a Reporter^ ed. 4M8.) 
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An aiBniuuioe by the Supr eme Oourt of the IMb- 
trlotof Oolumbift, ftt a general term, of a decree of 
that oonrt at a speoial term, deciding a question 
of domloll and thereby affirming the Jurisdiction of 
the court, is not a linal decree for the purpose 
of an aimeal to this court 

[No. 225.] 



Aroued, an motion to dirnniu, Apr. 14, 2886. 
Decided Apr. 15, 1886. 

APPEAL from the Supreme Court of the ^Ms- 
trictof Columbia. Diemieeed. 
The facts are stated in the opinion. 
Mr. 8»8.Heiikle, for appellants. 
Mr. A. 8. Worthinfi^n* for appellee. 

Mr. Chief Justice WmitB deliyered the opin- 
ion of the court : 

When this case was called for argument a 
motion to dismiss was interposed, because the 
decree appealed from was not a final decree in 
the suit. The facts are these: 

On the 8th of March, 1877, John F. Benja- 
min died in the District of Columbia, leaving 
a will by which he gave to his adopted daugh- 
ter, lira. Guy H. Allen, the wife of James M. 
Allen, all his interest in the partnership of Big- 
elow and Benlamin, all debts owing to him uy 
persons residing in the District of Columbia, 
and all real estate owned by him in the Dis- 
trict of Columbia. He also gave to Qeorge C. 
B. Rowan $100, and to his wife all his moper- 
ty In Missouri, $12,000 in District of Colum- 
bia 6 per oent gold bonds, and other proper^ 
ty. Joshua M. Ennis was named as executor, 
so far as the property in Missouri was con- 
cerned, and George Truesdell was appointed 
to wind up business in the District of Colum- 
bia. Previous to the year 1874 Ben jao^ had 
resided in Missouri. During that year he went 
to Washington, In the District A Columtda, 
where he engaged in business with Otis Bige- 
low, and remiUDed until his death. The wQl 
was first admitted to probate In Missouri, and 
letters testamentary granted to Ennls. A copy 
of the will and of the proof and probate there- 
of in Missouri were admitted to record in Uie 
Supreme Court of the District of Columbia, 
on the 5th (tf June, 1877» and letters testament- 
ary granted to Truesdell of all the persomd 
propor^ In the District Truesdell thereupon 
proceeded with the settlement of the estate in 
the District of Columbia, and ou the 6th of 
January,1880, Mrs. Allen and Rowan filed their 
petition in the Supreme Court of the District, 
setting forth that all debts had been paid, and 
praying that Truesdell be directed to pay to 
Rowan his legacy in full, and to Mrs. Allen so 
much of that to her as he might have in his 
possession. Notice of the filing of this petition 
was given to^ Truesdell, to EnSs the Missouri 
executor, and to the hein of Benjamin. Trues- 



dell and Georse H. Benjamin, one of the hein» 
answered, ana in the answer of Benjamin the 
defense was made that the le^al domicil of John 
F. Benjamin at the time of his death was In Mis- 
souri, where the validity of the wHl was being 
liUffated, and not in the District of Columbia, 
ana that no distribution of the estate in the 
District should be ordered in this proceeding 
until the litigation in Missouri was endecL 
Upon the question of the actual domicil of the 
testator much testimony was taken, and on the 
28th of February, 1880, the court, after full 
hearing, decided that his domicil "was the City 
of Washington, in the District of Columbia/' 
and "that wis court has original jurisdiction 
in the matter of his estate." An entry to this 
effect was made at special term, and George H. 
Benjamin thereupon took an appeal to the gen- 
eral term. Afterwards a final decree was en- 
tered, notwithstanding this appeal, approving 
the accounts of Truesdell, and directing him' 
to pay over the funds in his hands as provided 
for in his account This order George H. Ben- 
jamin moved to set aside, but his motion was 
denied, and afterwards the court at general 
term affirmed the decree of the 28th of Febru- 
arv, 1880, and from that decree this appeal was 
taken. 

Ab was said in Bostwiek v. BrinkerJioff, lOfi 
U. S. 8 [Bk. 27, L. ed. 78], "The rule is well 
settled and of long standing that a judgment or 
decree to be final, within the meaning of that 
term as used in the Acts of Congress giving this 
court jurisdiction on appeals or writs of error, 
must terminate the litigation between the par- 
ties on the merits of the case, so that if there 
should be an affirmance here, the court below 
would have nothing to do but to execute tiie 
judgment or decree which had been rendered." 

The effect of the appeal below from the spe- 
cial to the general term was to take to the gen 
eral term for review only the finding of thespe- 
dal term upon the quesuon of domicil. Con- 
sequently the appeal from the general term to 
this oourt brings up nothing more. The suit 
was for the money in the hands of Truesdell 
given to Rowan and to Mrs. Allen by Uie will, 
and the litigation between the parties is not end- 
ed untUa decree to that effect is entered. The 
jurisdiction of the court to make the decree 
seems to have been thought to depend on the 
fact of the domicil of the testator In Washing- 
ton at the time of his death . The finding that 
such was his domicil settled the disputed ques- 
tion of jurisdiction, but it did not decree the 
payment of any money, which was the only 
purpose of the suit. It opened the way to that 
end, but nothing more. If we should affirm 
the decree as it stood when the appeal from the 
n>ecial term to the general' term was tiUien, 
there would be no oraer of the court to cany 
into execution. No relief had t^en been grant- 
ed the petitioners. All the oourt had then de- 
cided was that it had iurisdiction and power to 
order the payment of the money which was 
prayed for. 

It fcUowe thai ioe hone no JuriedicHon, and 
the motion to diemiee i$ granted. 

Trueoqpy. Test: 

James H. M o Kcn ne y, Oerk, Sup. Oouiti U. &• 
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sent of tlie potent. 
„ .. jer« tba dm appUoatlon tor ■ patent bad 
bMD rejected and wftbdrawn.* 4etair ot etgbt 
TCuiln nommutlM appUoatlon. taoBUMthaap- 
pitaut nfdidea the tnTeDUoQ •■ of teM Talno 
itanothen for wbloh he took out patenta, wfll ba 
htU ma abandonment, wben tbe nibleot matter 
of the InTeaUon haa been tDcocpoiated Into tba 
nbrtMK* of manr other sutaequest iDTeaUona. 

[No. 157,] 
ArgutA Mot. 10,11,1886. DecidtdApr.18, 1B88. 



AflTTMd. 

lie can to stated br tbe court 
- - Hlndoa ~ " 



JAmn. J. 

Batts, tor Hipdlants. 
Mr. B. F.n»u>«ton, 



Byda and F. H. 



|t3] Mr. JvMet Qmy delivered the <q)Iiilon trf 

This was a UD In equity for Uie toMiigo- 
ntent of iMten patent granted Ha^ 7, 167S, to 
John W. Oochrao for an improrenMnt In breech- 
lotdlngflnanns, of wUdi one of the plaintUb 
van tba owner, ud the odten were tbe exclusive 
benueea. Tbe uwwer denied that Cochran waa 
the orlginallnTenlor, and allied tliathia appli- 
cation, npon wltlcb tbe lettera patent were is- 
•aed, waa made and filed in the Fucnt Offloe, 
CB Hnj ^ 18S8; that for more titan two yean 
before that date the thing patented had been in 
pobllc use and on lale with hia 



. _ . , wbich the material facta 

^>peued to be aa follows: 

On Januoif 10, ISSO, Cochnn filed an appli- 
cation for a patent for this Invention, wbicn oo 
FebrnaiT B, 1850, was rejected by the Conunis- 
rioner of Patenle, toe want of noveltr; and on 
Febrnarr 20, 1660, was withdrawn bj Cochran, 
and $90 refunded to him, at hli request, agree- 
ably to tbe Act of July i, 18SS, chap. 8S7, g 7. 
B Stat, at L. 130. 

At Tuio&s dates from November IB, 18S1, to 
February 11,1868 eighteen patents were gran ted 
to other persons for the same devlcee or their 
egnlvalents, and tbe defendants bought some 
of those patents, and afterwaida manufactured 
flrearma mider them. 

OnH^ 6, 18W, CochiBB Iliad anew appU 

iuD.a. 



cation, which was rejected by tbe exiunlDors, 
on the ground of abandonment On June 0, 
1869, Mr. Commiraloner Fisher, on appeal, af- 
firmed tbdrdedslon. Hlsoplnion ispablishcd 
tn the Decisions of the Conuoiasloner of Pa- 
tents for 1860, p. 60. On app»l to the Supreme 
Court of the iHstrict of Columbia, hisdecisioa 
was reversed. On July 7. 1870, he r^ected the 
application. But on Decembers. 1870, CocbcnD 
filed aformal renewal of his application, under 
the Act of Julys, 1870, chap. 280. § 35, and 
on Ha77, 1872, tlie patent sued on was granted 
to him by Hr. Fisher'a BUCCeasM'. 

Durtiu; the time between the applications ot 
ISSOandof 1SS8, Cochran apflled for and ob- 
tained twenty-two other patents, nine of them 
for Improvements In breecb-loading firearms, 
amne of which he sold for conddeiable sums. 
He waa poor and In debt; but upon tbe whole 
evidence it is quite dear that bis delay in re- 
newtog the application of 18S0 was not owln; 
to want of means, but to bis regarding this pa- 
tent as of lees value than tbe others. 

The dtcoit court was of opinion that the in- 
vention bad been abandoned Wore May, 1668, 
and therefore entered a decree dlsmissmg the 
MIL U Blatchf. 94; A a 2 Bonn. A A. 498. 
From that decree thto appeal to taken. 

The renewal of Cochran's appUcadon on De- 
cember 5, 1870, was undv the providon of the 
Act of July 8, 1870, chap. S80, ^ 86, which al- 



e pa«ageol 
onths alter 



ot that Act to renew it within ds 
'a passage; and provided that 
rtdancbr ' — ..— .— 



idooment should be considered ss a ques- 
tionaftact 16 Stat at L. 203. 

The ralea of law which must govern this 
case are clearly established by the jud^ent 
ot' Uito court in Planing JfaeA*n« Go. v. Seilh, 
10in.B.479rBk.26,L.ed.OS9J. Tbededsion 
ot the Oommbaioner in favor of the applicant, 
upon the question whether tbe invention has 
been abandoned. la not condurive, but may be 
con teated and reviewed In a suit brou^t for the 
Infringement of the patent Theremay be an (251 
aban^nment ot an invenlionto the public, as 
well after an U)p1icatian baa bem luected or 
withdrawn, as before any application is made. 
Such abandeoment may be proved, either by 
izpresa declarations of an Intention to abandon, 
)r Dy conduct inconalstait with any other con- 
dudon. An Inventor wfaoae ^>pllcation for a 
patent has been rejected, and who, without 
sabetanUal reason or excuse, omits for many 
yeara to take ai^ step to rdnstate or renew it, 
must be held to have acquieaced In Ita rejeo' 
tlon, and to have abani^ed any intoillmt d 
further prosecuting hto chdm. 

In the case at bar, the first appllcatton waa 
both rejected t^ the Commissioner and with- 
drawn aj the applicant; and the qnestlon pie- 
aented to wdl put in the o[dnlon of Hr. Com- 
miseloaer Usher, above refened to: " Can an 
Inventor withdraw hto application, make no 
eSort to renew It for dght veoia, during which 
Ume the subject matt^ of the invention baa 
been incorpoi«ed into the substance of many 
other subsequent inventions, and then file a nr~ 
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him tad with the drcnit coon in deddlng that 
■a inventor cannot do this. 

Tmtoopj, TBit: 

Jtaam H. MoKeosflgr, Oeik, Sop. Oourt» IT. 8. 
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ARBNT8, P^. in Brr.. 

«. 

JAMBS B. GRANT axd JAMBS QRANT. 

CBae 8. a Baportei^ ed. flkar.) 

FlOmU kh^-^whMerinventumiiantieipatedii 
^uatianfarjurif. 



tha defense to m eotlcMi st Vkw tot 

InMoMnent of letten patent for an frnpfove- 
mentln fumaoes for smelting ores reUed on a 
prior publioatlon oontalnin^ an aUeoed deaoriptlon 
of ^Hldaliitifla* pretended Invention **^ind the ^fifler- 
enoea were oovtooa In the anangement of the 
parts and the relation of the teain m one, and the 
forehearth In the other, to the interior of the for- 
aaoe, and the mode of oonnectlnir the one with the 
other for tbepurpoae of drawing the metal from 
the fornaoe, so that it was not a matter of mere Ju- 
dicial knowledge, that these differences were either 
not material In any dei^ree to the result or, if mate- 
rial at aUfWefConlj such as would not require the 
ezeroiseof the faoultar of Invention, hut would be 
suggested hy the skill of an experienced workman 
mthe application of the well known arrangements 
of the furnace and there wasi evidence of experts 
upon both sides of the issue presented, it was error 
to withdraw the case from the Jury. 

[No. 208. 
Argued Apr, 9, 1386, Decided Apr, 19, 1896, 

FBRROR to the Oircuit Court of the United 
States for the District of Colorado. Re- 
tereed. 
The case is stated br the court 
Meeere, Oeorare Buardiii||^» O. O. Symea 
and F^nds T. Ohambere^ for plaintifb in error. 
Heme, B. F. Thurston, E, T, WeOt, 
Thomas Kaeon, B. T, MelfecU, and WMt. 
M. Orant, for defendants in error. 

[26] Mr. JtuUee Hattliews delivered the opin- 
ion of the court: 

This was an action at law to recover damages 
for an alleged infringement of letters "patent 
No. 181885, issued November 28, 1871, to the 
plaintifb for an improvement in furnaces for 
smelting lead and other ores. There were sev- 
eral defenses set up hj way of pleas, but the 
two chiefly relied on were that " the plaintiffs' 
pretended invention" had been described *' in 
a certain printed publication entitled ' System 
der MettaOluivie/ von Dr. J. B. Karsten, pub- 
lished at Berlin, Prussia, in 1881-2, in 5 vol- 
umes, with an atlas of plates/i, at pages 815, 
816, 817, 818, 819, 820, 821 and 822, of Volume 
ni, and pages 150 to 166, both inclusive, and 
166 to 180, both Inclusive, of Volume V, and 
flffures 470, 480.481, 482, 488, 484, 478, 474, 
475 on plate XXI, and flgures850 to 868, both 
inclusive, of plate XTJ oi the aUas accompany- 
ing said work;" and secondly, that, in view of 
the state of the art at the date of the alleged in- 
tentioii, the iinprovement was not patentable as 
not lequiring the exercise of invention. 

The issues came on fbr trial before a Jury, 
and there was a verdict for the defendants and 
Judgment thereon, to reverse which thia writ oi 
error is brought 



It appears from the bUl of exceptiona that 
the plaintifb read in evidence the patent sued 
on, the substantial part of the spedflcations 
attached to which was as follows: 

" The object of this invention is to provide a 
novel, simple, and improved method of tap- 
ping or withdrawing lead and other metab 
when in a molten state, from the bottom of a 
smeltinff furnace, so that the metal may be ob- 
tained herefrom in a dean state, and also that 
the formation of hard matters or incrustationa 
on the sides and bottom of the furnace may be 
avoided. The nature of this invention consists [27] 
hi the use or employment of a basin of suitable 
dimensions, located a short distance from one 
side of the furnace and at a suitable devation 
above the bottom of the furnace; which said 
basin is connected with the furnace by means 
of a tube which extends from the bottom of 
the basin to the bottom of the furnace. As the 
molten metal Alls the lower part of the furnace 
it rises to Uie same level in the tube until it 
reaches the basin, from whence it may he re- 
moved as clean metaL 

" To enable others skilled in the art to make 
and use our invention we will proceed more 
particularly to describe the same. 

" The figure represents a sectional devation 
of a portion of a smelting furnace with our Im- 
provements. 

*' A represents the furnace which may be of 
ordinary or common construction. B is a badn 
of suitable dimendons, located at the top of 
an extendon built on one dde of the furnace 
and at a suitable elevation above the bottom of 
the furnace. Tlie badn may be constructed of 
any material suitable for recdving and holding 
the molten metal. Extending from the bottom 
of the basin B, to the bottom of the furnace A, 
throtujfa the above mentioned extendon, is a 
tubi». C, which connects the badn with the fur- 
nace, and whi6h may be made of iron, day 
or other material suitable for the purpose. 

" The metal as it melts falls to the bottom of 
the furnace; as the surface of the molten metal 
rises within the furnace it rises to the same 
levd in the tube C until it reaches the basin B, 
from which it may be removed with a ladle. 

"The advantages of this invention are ob- 
vious, as by this means the metal is tapped or 
withdrawn from the furnace free from impuri- 
ties; and it will also be seen that the difficulties 
aj*idng from the formation of hard matter or 
incrustations on the bottom or ddes of the fur^ 
nace, occadoned by the usual method of draw- 
ing off a large quantity of molten metal at one 
time, are obviated. 

" Having thus described our invention, what 
we claim as new, and dedre to secure by let- 
ters patent of the United States, is: 

"The method of tapping or withdrawing [jjsj 
molten lead or other metals from a smelting fur- 
nace by means of the badn B and tube or con- 
nection C, in combination with the furnace 
substantidly as shown and described." 

The drawing referred to is as follows: 

Albert Arents, one of the plaintiffs, testified 
to his own qualifications as an expert in the art 
of smeldnff, and also " that the obtaining of 
dean metal from the dde of a furnace of ordl- 
naiy construction automatically by the means 
described in the specifications in the patent was 
novd and useful, and a great improvement 
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onrtheold method of witbdnvlngGleftn metal 
trom nneltliig fnmacea; tlut llie spedflcstions 
wen laffldeiitlT fun, clear and pradse to env 
UepenoniaUllediiiJlw vtlOwUcb thgr aj^ 
pefttined, lo wit: the art of emeltiiiK to r - 

ttmct « fnniace whldi would produce the 

tnl naolt claimed bj the pateat, to wit: the 
oMalnlag clean metal automatically from a 
•meltiiig furnace when In operation of ordlnaiy 
oomtnictlon; that a tanuu» of otdinair con- 
■troctitai, as It existed at the date of pMntUTa 
paieot, aa defloed bj the art of smelttng, so far 
M Is material to this case, consisted of an toner 
hearth with an opai hreast or sump, into 
which the molten maiaea ot the taniace, when 
tosed, collected and settled, according to tbdr 
■peddc graritlei; that the front of a smelting 
furnace waa that put of the furnace iriiere the 
stag r»n and was nandled bj the amelter; that 
the back of the famaoe waa oppoeite tc " 
front, and that those parts of the fumat 
the right and left were known and called 
sides; that the dag ran olF Ihiongh a spout 
oter the <^Mn breast of the furnace in front , and 
the clean metal was tapped periodlcallj from a 
taphole at the bottMntn and from the side ot 
the furnace; that each part In the construction 
of the furnace had tta par^ular funcdona, 
i^ch were important aa understood ana 
known and taught In the art of sffleltlni 
that time, to wit: the front waa the wort „ 
door d the furnace, and was where the dag 
ran off and was handled; the back and sldea 
where the tUTeree were situated, through which 
(he blast was forced Into the furnace, and the 
dean metal was periodically drawn or taxied 
trom one side or other of the furnace." 

The plaintiff then Inboduced a model on the 
■cale of one inch to the f ootj In seclions, ahow- 
Ing what a furnace of ordinarf construction 
waa at the date ot the patent, as known in tike 
art of smelting, showing the Improvement of 
the plaintiffa and the old mode of tapping, of 
which the following are drawings: 
A—SxUun ^fumaet o^ ordinary eoiutrvttion 

if i&h, thawing pTITt (Uvtet. 
B—Batintimilar to &at Amen in pFf* patent. 
C—Tube eonnteting hotUim qf iann with ftottPM 

of fv,nuu». 
D—8»etion of »amtfv,mau. 
B—Ba»in to rteeiM cten metal wA«n fhiraae$ 

leattapptd, 
F~Tap htAt Anugh iMe& ebon metal wot pa- 

riodieaUf tapped bg fA» old metiod %7U» 

Wui%S. 
G—BeetioHofKimifiintaM, 
B-Intttr htarth. 
I—Fbr» iearth ornimp. 
K—Soff ipout or axit. 
L—Tugtn Mat. 
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and gave eridenoe tending U> prove infringe- 
ment by the defendants, and rested their case. 

The defendants put in evidence certain ex- 
tracts from the text and illustrative drawings of 
smeltii^ furnaces of the treatise upon Metal- 
lui|^ by Dr. J. B. Earsten, published at Berlin 
in 1981-82, mentioned in the plea, translated as 
follows: 

"(818) The forehearth is that part of the 
crucible projecting in front of Uie fire walls of 
the furnace. 

" Crucible furnaces are those shaft furnaces in 
which the crucible is entirely on the inside. 
TLey are divided into eye-cruciole furnaces and 
tapK^rudble furnaces. The former have an eye 
in the front wall from which the slag flows con- 
tinuously, the metal and matte being tapped off 
at intend into basins. 

"The tap-crudble furnaces are those in which 
the metal, matte and slag are all tapped off from 
time to time. 

"Sump furnaces are those shaft furnaces in 
which the crucible is partly in the furnace and 
partly in front of the furnace. The slag runs 
off continuously over the fore hearth. The 
metal and matte are tapped off into receiving 
vessels or tap basins. Sometimes the sump 
r32 1 furnaces are not provided with tap basins, ana 
*■ 'the metal in them is dipped with ladles direct 
from the fore hearth. 

"Spur or channel furnaces are shaft furnaces 
without a crucible. The molten contents flow 
throujgh the eye directly from the furnace 
hearth into receiving vessels. These different 
furnaces can be more advantageously studkd 
from the drawings than from written descrip- 
tions. 

"(810) In some countries the crucible furnace 
Is preferred; in others, the sump furnace. It 
li not advisable to use tiie channel furnace when 
dean metal is produced. With this furnace the 
metal is not protected from oxidation. It is 
used chiefly m smelting copper ores, with a 
view to producing copper matte. 

"The drawings, figures 461 to 468, represent 
an eye^srudble furnace. The slag runs con- 
tinuously throngh a hole in the front walL The 
metal and matte are tapped off at intervals 
through a hole in the side of the crudble. 

"The drawings, figures 464 to 466, represent 
an eye^srudble furnace, which differs from the 
former, in that the tap hole is in the front wall 
and at the bottom of the crudble. 

"The drawings, figures 467 to 469, represent 
a tap-crudble furnace. The metal, matte and 
dag are tapped off from time to time into re- 
cdvingbadns. 

"The drawings, flffures 470 to 472, represent 
an eye-crudble similar to the one represented 
by drawings, figures 464 to 466; it is provided 
with two tap basins. The slag dso passes 
through a basin, for the purpose of allowio^ 
the small particles of metal and matte mixed 
with it to settle. 

"(820) The drawings, fissures 478 to 476, rep- 
resent a sump furnace with a covered eye, m 
which the biasque (a mixture of fire day and 
ooke dust) under the front wall divides the 
iump into two communicating vessels. 

"The slag runs off continu^isly through the 

Se between the bottom of the front wall and 
9 top of the brasque partition. 
"Ttaii arrangement is used when it is desired 
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to dip the dean metal with ladles from the fore 
hearth, instead of drawing it off into tap basins. 

"The drawings, figures 476 to 478, represent 
a sump furnace witn an entirely open breast, 
in which the slag passes off inmiediately over 
the fore hearth. 

"The drawings, figures 479 and 480, repre- 
sent a sump furnace with a covered eye, and 
with a tap basin, into which the metal and 
matte are tapped from the fore health. This 
furnace might be rej^arded as a channd fur- 
nace, hj simply considering the short canal, or 
eye, which connects the sump under the shaft 
with the fore hearth, as a cnannel. But, by 
means of this short canal or eye, the sump and 
the fore hearth stand in combination with each 
other as a pair of communicating tubes or ves- 
sels; consequently, it is a sump and not a 
channel furnace. The slag may pass through 
the covered eye into the fore hearth, or through 
an open eye above the fore hearth, the latter 
eye being used exclusivdy for the slag. 

"In smelting operations, where little or no 
slae is produced, the upper eye is dispensed 
witn entirely." 

The following are figures 858-860 and their 
scale fnm Plate XLI (3 Earsten's Atlas; 




The defendants also Introduced experts as 
witnesses, whose testimony tended to prove 
thatjBS stated by one of them: 

"The furnaces thus figured by Earsten are 
planned for withdrawing the reduced metal 
continuously, and as fast as possible, from the 
oxidizing action of the blast and the intensely 
hesXed pirt of the sbg. So the metal is made 
to flow constantly outward and upward through 
the open eye into the fore hearth, which is made 
as high as the inner crudble; and £[enerally, the 
clean molten metal alone is passing through 
this bottom eye. When much slag is formed 
it is run off separately by another eye placed 
higher up; when very little slag is produced, it 
accumulates for a long time on the top of the 
molten metal in the inner crucible, and the 
dean metal in the fore bay may be partially re- 
moved many times without allowing any or the 
sli^ to escape through the eye." 

One of the defendants, James Grant, was 
called to prove that he had constructed an ex- 
perimental furnace of small size, according to 
the description and drawing of figure 860 of 
Earsten's publication, and worked it success- 
fully. A modd was exhibited, the proportions 
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benipported, witUn the rale uiUtedliiAn- 
daU T. Batlimon a0.a.B. Oo., 109 U. B. 478 
(Bk, 27, L. ed. 1008]. 

Clearly It wu not matter of law that the *ped- 
'flcatioa of the plaintillB' patent, and the publl- 
CBtioa of Karaten, taken in connecttwn with the 
drawings inlended In illustratloD, described the 
same tbiDg. The dlfteiencee were obvloiu in 
the arrangement ol the parts, and the relatloti of 
the badn hi one, and the fore hearth In the 
other, to the Interior of the fumtice. Mid tba 
mode of connecting the one with the other for 
the purpose of drawing the metal from tfaefur- 
usee. So that It ceriainlj was not a matter of 
mere Judicial knowledge that these diSerencea 
were either not material in anj degree to the 
result or, if material at all, were only such aa 
would not require the exerdw of the laculty of 
Invention but would be suggested bj the skill 
of an experienced workman employed to pro- 
duce the best result in tbe application of the 
well known arrangements of the furnace. It 
was claimed on behalf of the plalntWs, that 
the furnace described in the patent and as used 
by them, embodied an idea not contained In or 
suggested by Karsten's publication. That Idea 
consisted in tbe eraplorment of a basin to re- 
ceive the molten metal, located at a suitable 
elcv^ition above the bottom of the furnace, and 
connected with the interior of the furnace by 
means of a tube, so that, instead of tapping a 
lead smelting furnace by withdrawing the 
molten metal through a tap hole near the bot- 
tom, It wflfl proposed to allow the metal to flow 
ui^waid Into the rebel ving basin under theoper- 
Btion of the familiar natural law that liquids 
will seek the same level in commtmicating ves- 
sels. The oblect to be attained by this arrange- 
ment was tnat clean metal, mMccompanled 
with slag or other Impure products resulting 
from the operation of smelting lead ores, 
[37 1 should, after settling to the bottom of tbe fur- 
nace, by reason of fta greater specific grayity, 
ascend through the coDnectlne tube, as the 
mass of molten metal accumtUates and rises 
wltbln the furnace, into the receiving basin, 
and be dipped Iheuce with a ladle. It was In- 



iistedbr tbe patentees that no such azrango- 
ment and oomUnatlon wen to be Arand In 
Eaisten'i pubUcatiim w In the ttirnaoes de- 
pleted In us flgnres, and that the Improvement 
wUi^ they constituted was not the nsolt vi 
mere mechanical akIU, but sprang Crom a gon- 
oine effort of tnTenlion. And this view « 



In our opinion this was a qnestlon of fact 
properly to oe left tor determination to the Jnty, 
under suitable instrueUonsfrom the courfupon 
tbe rules of law, which should guide them to 
their verdict. Aud there was evidence upon 
both sides of the Issue sufficient to require that 
it should be weighed and oonsldered b^ the 
Jury In the determination of tbe question; and 
thla Implies that, if It had been mbmllted to the 
iury and the verdict had been for the plaintiffs, 
It would not have been the duty of the court to 
have set it aside as not supported by sufficient 
evidence. The court erred, we tblok, in with- 
drawing the case from the jury as it did by di- 
recting a verdict for the defendant*. 

For (W( trrvr the jvdmntitt i» rmtned, and 
Ott ewuif rtmandtd, with direction* to gnmt a 
new Mat; and iti»K or^ertd. 

Tnieoopy. Tesb 

James H. UoEennej, QeA, fiupL Oonrt. C fll 
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The ticht wUcti ooUeotois of Interaal ravenne 
bad. prior to the Aot of Haieh 1, inn, to the ona 
halt <jI 1 per oentum oonunlvIODS on taxes ooUeoted 
on diaUlled splrltt wasnot taken awar br that AoL 

[No. ISW.I 
auimittad Avr.S. ISSe. DmUM Apr. 19, 1880. 

A FPXAL from tbe Oomt of Olatma. Af. 
ilrtrmeri. 

IIm case is stated by the court 

Meun. John Ooode, BoUeOor-Oan., and 
Ed. H. Watson, for appellant. 

-, _ _ _ j^^ appellee. 



atled __ 

Internal Bevenue" (chap. 120, 90 Stat, at L. 
8S7), tbe twelfth section of the Act of Pebmair 
6. 1870 (chap. 8e, 18 Stat at L. 807), was 
amended so as to read as follows ; 

" Each collector of Internal revenue shall be 
anthorized to appoint, b; an Instrament In 
writing imder hu hand, as many deputies as 
he may think proper, to be compensated for 
their services by such allowanoes as shall be 
made by tbe Secretary of the Tieasnn, upon 
tbe recommendation <d the OommissMner of 
Internal Revenue. Allowancea dull also bs 
made In Hke maoner for salary and office ez- 
U8D.B. 
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«M0i of oollaolot%an of wbldi thall bo In 
Ilea of the nlaiy tad oommlflUoiis hoietofoio 
prorided hy kw ; iVwtfML kawe^tr. That tho 
«ltfi6t of coOocton ahall be flzed at $8,000 
oadi per amnim whut the annual colleoaoDa 
amoam to $96»000 or lees, and aball, bj the 
Secretazy, on the leoommendation of the Oom- 

~ iq> totha mazlmmn 
Bmit of $4,000'; whidi lat£er aom ahall be al^ 
lowed in all oaaee where tiie ooUeotloiis amount 
10 $1,000,000 ornpwaid. • • • PrwMed, That 
the Secnitaiy of the TreaaoiT, on the xeoom- 
■wndation of the Oommianoner of Internal 
Bevenne, be aothorized to make anch farther 
aOowancea, from time to time, as may be rea- 
eonable. In eaaea In which, from the territorial 
extent of the district, or 6om the amoant of 
internal datiei ooUected, it may eeem Joat to 
make aoch allowancee ; bat no midtk allowance 
shall be made If more than one year has elapsed 
since the dose of the fiscal year in which the 
aerrioea were rendered. Bat the total net com- 
pensation of a collector shall not in any case 
exceed $4,000 a year ; and no collected shall be 
entitled to any portion of the salary pertaining 
to the office, anleas snch collector shall have 
been confirmed by the Senate, exc^t In cases 
oX commissions to fill Tacsncies oooorring dor- 
inc the recess of the Senate." 

By section of the same Act it was provided 
as follows: " That section 8814 of the Revised 
Statutes shall be amended by striking oat all 
after asid number and aubstitatlng the follow- 
ing : ' The books of tax-paid stamps iasued to 
any collector ahall be dutfged to hisacooant at 
tlie fun value of the tax on the number of gal- 
loos represented on the stamps and coupons 
contained In said books ; nod every coUector 
iliaU mifcke a monthly return to the tionunJssloa- 
cr of Internal Revenue of all tax-paid stamps 
tasued by him to beafflxed to any cask or pack- 
age containing distilled spirits on whicn the 
tax has been paid, and account for the amount 
of the tax collected ; and when the said col- 
lector retnma to ttm OommlssiQner of Internal 
Revenue any book <rf marginal stubs, which 
it shall be his duty to do aa soon as all the 
stampa contained in the book when issued to 
him have been used, and accounts for the tax 
on the number of gallons r ep res en ted on the 
itamps and counona that were contained in said 
book, there shall be allowed to the collector a 
commisBion of one half of 1 per centum on the 
amount of soeh tax In addition to any other 
coirmiarion l^ law aUowed, provided that the 
total net compensation of collsctors as fixed l^ 
this Jtle shall not be thereby increased.'" 

This ao-called amendment was simfdy a re- 
enactment of section 8814 without any change 
whatever. 

While these sectiona were in force, to wit: 
during the five fiscal years beginning wi^ July 
1, 1879, and ending with June 80, 1884, WiU- 
iam J. Landiam, Uie appellee, was the col- 
lector of internal revenue for the Eighth District 
of KentuAy. Duringthat period he received 
a salary aa f oUows : for tto years en^g re- 
ipectively on June 80, 1880, and June 80, 1888, 
$1,000 for each year : for the years ending re- 
spective Jane 80. 1881 and June 80, 1888, 
$2,870 for eadi year ; and for tiie year ending 
June 30, 1884, $4,876. During each of the 
years above mentioned Tiandram collected a 
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large amoant of taxes on distilled snirits by the 
sale of tax-pdd stamps, on whIdi, limiting his 
total net compensation tar each yearto $^000^ 
the commtwiona for the wbde five years to 
whldi he would have been entitled, on tiie a»> 
sumption that section 8814 of the Revised Stat- 
utes still remained In force, would amount to 
$4,784.78. The accounting officers of tibeTveaa- 
ury refoMd to allow him this sum or any part 
of it He thereftxre brought this suit agmnst 
the United States, In the court of claims, to re- 
cover it Upon a finding of the foregoing facta 
the court of claims nvenlm Judgment forsald 
sum, and the Uidtea States appcSled. 

The policy of allowing arommlsslon of one 
half of Iper cent on taxes collected frcmi dis- 
tilled spirits l^ the sale of tax-paid stamps wss 
b^gun by tlM Act of Juty 80, 1868 (chap. 180, 
10 Stat at L. 19Q. whfish regnfaed that tiie 
taxes on dIstiUed sprits should be paid l^ afib^ 
in£ to thjB packages in which they were con- 
tamed the prescnbed stamps, and "aUowed a 
commission of one half of l per centum on the 
amount of the tax on spirits distilled after the 
passage of " that "Act m addition to any other 
commission bv law allowed, which" should 
" be equally cuvided between the collected re- 
ceiving the tax and the nnsposoi of the district 
in whteh the distilled spirits were produced." 
This policy was continued by the Act of Decem- 
ber 84, 1878 (Chan. 18, 17 Stat at L. 401), 
which, after aboUsning by section 1 the office 
of assessor of IntemaT revenue, provided l^ 
section 6 that the commission of one half of 1 
per centum allowed bythe Actof July 80, 1868, 
to the collector and assessor should be paid to 
the oolleotor, provided that " the total net com- 
pensation of collectors" should not be thereby 
mcreased. The proviskms of the Acts of 18A 
and 1973 remained in force until June 83, 187^ 
when, havfaig been embodied In section 1^14 ox 
the Revised Statutes, th^ were reenacted. By 
the Act of March 1, 1879, sectkm 8814, thouffh 
still In force, was re-enacted in totidem v&rbUf 
and 1^ the Act of May 38, 1880 (chap. 108, 81 
Stat at L. 140), entitled "An Act to Amend the 
Laws in Relation to Internal Revenue," the 
same section waa repeated and re-enacted, word 
for word. 

It is asserted by counsel for the appellee, and 
not disputed by counsel for anpellant, thatprior 
to the passage of the Act of March 1, 1879, ubi 
tupra, the i^ht at collectors of internal reve- 
nue to the one half of 1 per centum commis- 
sions on taxes coUected on diBtilled spirits waa 
never questioned. After June 33, 1874. the 
commissions were allowed and paid solely by 
virtue of the provisions of section 8814 of the 
Revised Statutes. 

On the passage of the Act of March 1, 1879, 
the right of the collectors to commiesbns waa 
for the first time disputed. It seems to us dear 
that this right was not taken away by that Act 
When it was passed section 8814 of the Revised 
Statutes allowing the commiations was In force. 
It was a plain, unambi|raous provision, whose 
inpfr ning had uot been Qoubted and which was 
not open to construction. Being In force, there 
was no reason for Its re-enactment by the Act 
of March 1. 1879, except to express In a most 
unmistakable manner the purpose of Ck>nffreos 
that it should continue in lorce, and shoula not 
be considered aa in any way modified by that 
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Act. This purpose Ckmmss rekented hj re- 
peating and re-enacting tne same section in the 
Act ofMaj 88, 1880. By Tirtoe of the pro- 
visions thus enacted and re-enacted the right of 
the appellee to the commissions would seem to 
beplalo. 

[86] The only ground upon which the appellants 

tiT to escape this conclusion is hy an argument 
which amounts to this : that Congress, by sec- 
tion 2 of the Act of March 1, 1879, intended 
yirtually to repeal by implication that part of 
section 8814 of the Revised Statutes relating to 
ooUector'i commissions, which, by Section 5 of 
the same Act, it deliberately, and word for 
word, re-enacted. Conced^g that thip argu- 
ment is entitled to any weight, it is to be noted 
that, if the provision referred to was repealed 
by the same Act which re-enacted it, it was as 
an independent enactment, and, without change 
or qualification, again restored to the statute 
book by the subsequent Act of May 28, 1880, 
ubi Hipra, where it has remained ever since, 
covering more than four fifths of the period for 
which the appellee claims the commissions sued 
for in this case. 

But it is not necessary to resort to the Act of 
May 28, 1880, to sustain the right of the apiiel- 
lee to any part of his conmiissions. It is <i set- 
tled rule of construction that "One part of a 
St itute must be so construed by another that the 
iiole may, if possible, stand; Vi re$ magU va- 
\^U guam pereat;" (1 Bl. Com. 89); or, as other- 
wise expressed, that every clause in a statute 
should have effect, and one portion should not 
be placed in antagonism to another. Brooka v. 
iMnle School Oonmimonen, 81 Ala. 227. Ap- 
plying this rule to the interpretation of sections 
2 and 5 of the Act of March 1, 1879, so far as 
thev relate to the compensation of collectors, 
their meaning appears to be: first, that salaries 
shall be allowed the coUectors, graded aocord- 
ing to the amount of their annuid collections, the 
minimum salary being i2,000 and the maxi- 
mum $4,G00 ; second, that in addition to the 
salary a commission of one half of 1 per centum 
on the taxes on spirits collected by Miles of tax- 
paid stamps shall be allowed collectors, pro- 
vided that their total net compensation shalHiot 
be more than $4,600 ; and third, that the Sec- 
retary of the Treasury may make further al- 
lowances, provided the limitation of i4,600 as 
the total net compensation of the collector is 
not exceeded. Thus construed, both sections 
of the statute are given effect without violence 
to the language or spirit of either. No con- 
struction of the two sections would be so in- 
congruous and unreasonable as to hold that 
Congress deliberately re-enacted the provision 
of section 8814 allowine commissions to the 
collectors without meanmg anything by it; for 
the case of the appellants cannot be sustained 

[86] unless we virtually expunge from the statute 
book, after it had, «b %ndu%trta, been put there 
by Congress, the provision allowing to the col- 
lectors commissions on taxes coUected by the 
sale of tax-paid spirit stamps. 

Judgment (Mrmed, 

True oopy. Test: 

James H. MoKenne j, Glerk» Sop. Oourt; U. a 
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CAMBRIA IRON COMPANY, Appt.i 

e. 
THOMAS Q. ASHBURN, Trustee of Ful 

MOBTGAGB B0in>H0LDBB8. 

(See 8. C. Reporter's ed. 54-68.) 

Bomo>wU qf eauset'-teparadle eontroversj/ — li^t 

pr^ucUee, 

The provision in the second subdlyislon of sec tl 
680, R. 8. .for the removal of a separable con tJ 
versj and the provision In the third subdivision 
the same section, for the removal of causes on t 
ground of local prejudice, have no relation toea* 
other. To warrant a removal under the third su 
division it is not enough that there may be a sep 
rable controversy between parties having the nece 
sary citizenship. 

[Nal296.] 

Submitted Apr. 5, 1886. Deeded Apr. 19. 18Si 

APPEAL from the Circuit Courtof theUDita 
States for the Southern District of Ohio 
AMrmed. 
The case is stated by the court 
Messrs, Wm* M. Rameeyt Ita^prrenec 
Mazwelly Jr.* and Mortimer Matthews, 
for appellant. 
Mr. C. B. Matthews, for appellee. 

Mr. Ohitf JustieeWwdte delivered the opin- 
ion of the court : 

This is an appeal under section 5 of fhe Act 
of March 8. 1875, 18 Stat, at L. 470, chap. 187, 
from an order of the circuit court remanding' 
a cause which had been removed from a state 
court The facts are these: 

On the 14th of September, 1888, Stephen 
Feike brought suit in the Court of Common 
Pleas of Scioto County, Ohio, against the Cin- 
cinnati and Southeastern Railroful Company to 
collect a debt due to him from the railroad 
company and asking the appointment of a re- 
ceiver. On the same day that the petition was 
filed the railroad company, then the only de- 
fendant, entered its appearance and waived both 
process and notice of an application for the ap- 
pointment of a receiver. At the same time W. 
K. M'Gill, another creditor of the company^ 
came in, and hj leave of the court made him- 
self a party defendant, and filed an answer and 
cross petition, in which he asked for himself 
the same relidf that had been prayed by Feiko. 
Immediately upon the filing'of these pleadings 
a receiver was appointed with full power to 
take possession of and manage the railroad and 
other property of the company. On tbe 20tb 
of September, R M. Shoemaker, T. Q. Ash- 
bum, M. Jamison, P. P. Swing, and L. W. 
Bishop, trustees under various mortgnees of 
the railroad company, came in voluntai% ond 
by leave of the court made themselves parties 
defendant On the 5th of November, Shoemak- 
er, one of the trustees, answered the petition. 
On the 21st of February, 1884, the Lomas Foige 
and Bridge Company was made a dcfeodant 
and filed a cross petition, asking to be paid 
certain claims for supplies out of the eanungs 
of the road. 

On the 5th of June, 1884, the Cambria Iron , 
Company, a Pennsylvania corporation, liled an ' 
answer and cross petition, by leave of the court, 
to recover the price of a quanti^ of stcd rails 
which had been delivered to the railroad com* 
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' -4^ pmy a dKnt time before the appointment of 
(be receiver end used in the construction of the 

of p I nOroed. or toheTe e retam of the raile with a 
^reaeonaue compensation for their use. A Judg- 
fment for damages was also asked, because of a 
I refusal to acc^ other rails which had been 
contracted for and a deliyery tendered. On 
*¥ — toe ^M 16th of Jone, Post & Co. were admitted 
defendants* and they filed an answer and cross 
petition asking payment of an amount due 
them for spikes, angle bars and bolts; and on 
the 10th of July, D. M. Richardson filed an an- 
swer and cross petition, in which he asked pay- 
ment of an amount due him for the coustruc- 
tion of part of the road. On the 6th of Janu- 
ary, 1885, Shoemaker & Ashbum filed an an- 
swer and cross petition for a foreclosure of the 
mortgage executed to them as trustees, and on 
the (Hh of February Richardson demurred to 
the answer and cross petition of the Cambria 
Iron Company. On the 6th of August the case 
was referred, on motion of Feike, Richardson 
and Ashbum, and with the consent of all the 
other parties, to a master to take testimooy and 
report upon the questions and issues raised by 
the pleadings. This report was filed December 
10, 1886, aod on the 24th of the same month 
the Cambria Iron Company presented a peti- 
tion for the removal of the smt to the Circuit 
Court of the United States for the Southern 
District of Ohio, on the ground of prejudice 
and local influence. This petition set forth 
that the Iron Company was a citizen of Penn- 
sylvania and all tue other parties to the suit 
citizens of Ohio. The suit was entered in the 
circuit court, and on the 8th of February, 
l^i6, Ashbum, one of the parties, moved that 
it be remanded (1) because it was not remov- 
able, and (^ because the petition was not filed 
in time. This motion was granted Februaiy 
10, and from an order to that effect the appeal 
was t^en. 

There is here but one suit, and that between 
Stephen Feike, the plaintiff, a citizen of Ohio, 
on one side, and the sevend defendants, one a 
citizen of Pennsylvania, and the others citizens 
of Ohio, on the other side. It is conceded that 
the petition was filed too late for a removal un- 
der the Act of 1875, and that the Iron Com- 
pany is not entitled to a removal on its sepcu^te 
petition under the third subdivision of section 
839, Rev. Stat , unless because its cross petition 
presents a separate controveiqr in the suit in 
which that Company alone appears as plaintiff 
uid all the other parties as defendant. It was 
decided at the present term, in Jeffemn v. Bri- 
ter, 117 U. S. 272 ^k. 20, L. ed. 8971, that the 
provision for a removal of a separable contro- 
versy in the second subdivision of section 689 
did not apply to removals under the third sub- 
division; but it is now ar^ed that this cannot 
be so, because the originid Local Prejudice Act 
of March 2, 1867, 14 Stat, at L. 658, chap. 196, 
iras enacted as an amendment of the Removal 
Act of July 27. 1866, 14 Stat, at L. 806, chap. 
288. which had no other purpose than to au- 
thorize tbe removal of separable controversies. 
The law which governs this subject now is all 
found in section 639, and it was decided in 
United 6tate$ v. Bouen, 100 U. S. 508 [Bk. 25, 
L. ed. 631], that "the Revised Statutes of the 
United* States must be accepted as the law on 
the sobjecu which they embrace as it existed 
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cn the lat of December, 1878. When their 
meanhig is plain, the court cannot recur to the 
originaTstatutes to see if errors were committed 
in revising them, but it may do so when neces- 
sary to constrae doubtful language used in the 
revision.'' 

There is nothing of doubtful meanine in 
this section. It is divided into three subdivis- 
ions, all relating to the removal of suits, but 
each providing for a separate dass. The first 
embraces the cases provided for in section 12 
of the Judiciary Act of 1789, 1 Stat at L. 79, 
chap. 20; the second is for cases ih which there is 
a separable controversy, and the third for cases 
affected by prejudice or local influence. Each 
subdivision is complete in itself and in no 
way depends on any other. Each describes 
the particular dass of suita to which it re- 
lates, and wit^ut reference to the others. 
The Umguage of the third subdivision is: "When 
a suit is between a citizen of the State in which 
it is brought and a citizen of another State, it 
may be so removed on the petition of the lat- 
ter," if he files with hisjpetition "an affidavit 
that he has reason to believe and does believe 
that, from prejudice and local infiuence, he 
will not bo able to obtain Justice in such state 
court." This is the language substantially of 
the Act of March 2, 1867, 14 Stat, at L. 559, 
as to which it was held in Sewing Machine 
Oaeee, 18 WalL 668 [85 U. S. bk. 21, L. ed. 
9141 ; Vannewr v. Bryant, 21 WaU. 41 [88 U. 
8. bk. 22, L. ed. 476]; and Myers Y,Su>ann, 107 
U. 8. 647 [Bk. 27, L. ed. 588], that there could 
be no removal under that Act if all the parties 
on one side of the suit were not citizens of dif- 
ferent States from thoee on the other. In the 
hist case it wasadded: "It is not enough that 
there be a separable controversy between par- 
ties havinff we necessary dtiz^hip, nor that 
the prindpal controversy is between citizens 
of different States. U there are necessary 
parties on one side of the suit, citizens of t& 
same State with those on the other, the circuit 
court cannot take Jurisdiction." 

We see no reason for departing from the de- 
cisions which have thus been made, and the 
order remanding the euit i$ c^ffirmed. 

Tmeoopy. Test: 

James H. MoKenny, CSerk Sup. Court. U. S. 



ELIZABETH T. OAKLEY, Ptf. in Err., 

EDWARD K. GOODNOW. 

(See a a Beix>rter*s ed. 4a-«fi.) 

JuriedteHen cf Federal OeurU &wr removal ef 
eattee§-~eohraiUe tranrfer. 

L Whete a flsM of removal under the Act of 
Mazoh 8, 187S, IBBtat. at L. 470, ohap. 187, was claimed 
by the defendant and the dedsion was against tbe 
riffht. a federal question Is presented giving the 
Bupieme Court of the United States JurifldioUon. 

£ The Cirouit CourCiB of the United States have, 
under the Act of 1876, the power to dismiSB or re- 
mand the case if it appears that a oolorable asBlgn- 
ment has been made for the purpose of impoeing 
on their jurisdiction; but no authority has as yet 
been given them to take jurisdiction of the case by 
removnl from a state court when a colorable as- 
signment has been made to prevent such removal. 
It may be a good defense to an action In a state 
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Act. This purpose CoDmss reiterated by re- 
peating and re-enacting tne same section in the 
Act ozMaj 88, 1880. By yirtue of the pro- 
visions thus enacted and re-enacted the right of 
the appellee to the commissions would seem to 
beplam. 

[85] The only ground upon which the appellants 

tiT to escape this conclusion is by an argument 
which amounts to this : that Congress, by sec- 
tion 2 of the Act of March 1, 1879, intended 
yirtually to repeal by implication that part of 
section 8814 oi the I&vised Statutes relating to 
collector's commissions, which, by Section 5 of 
the same Act, it deliberately, and word for 
word, re-enacted. Conceding that thip argu- 
ment is entitled to any weight, it is to be noted 
that, if the provision referred to was repealed 
by the same Act which re-enacted it, it was as 
an independent enactment, and, without change 
or qualification, again restored to the statute 
book by the subse<iuent Act of May 28, 1880, 
ubi mpra, where it has remained ever since, 
covering more than four fifths of the period for 
which the appellee claims the commissions sued 
for in this case. 

But it is not necessary to resort to the Act of 
May 28, 1880, to sustain the right of theapiiel- 
lee to any part of his commissions. It is a set- 
tled rule of construction that "One part of a 
St itute must be so construed by anoUier that the 
"iiole may, if possible, stand; Ut re$ magi$ va- 
'm^ qu€Mi pereat/' (1 Bl. Com. 89); or, as other- 
wise expressed, that every dause in a statute 
should have effect, and one portion should not 
be placed in antagonism to another. Brooki v. 
Mobile School Oommisiionen, 81 Ala. 227. Ap- 
plying this rule to the interpretation of sections 
2 and 5 of the Act of Manm 1, 1879, so far as 
they relate to the compensation of collectors, 
their meaning appears to be: first, that salaries 
shall be allowed the coUectors, graded accord- 
inf to the amoimt of their annuid collections, the 
minimum salary being $2,000 and the maxi- 
mum $4,G00 ; second, uat in addition to the 
salary a commission of one half of 1 per centum 
on the taxes on spirits collected byMileB of tax- 
paid stamps shall be allowed collectors, pro- 
vided that their total net compensation shalHiot 
be more than $4,600 ; and third, that the Sec- 
retary of the Treasiuy may make further al- 
lowances, provided the limitation of $4,600 as 
the total net compensation of the collector is 
not exceeded. Thus construed, both sections 
of the statute are given effect without violence 
to the language or spirit of either. No con- 
struction of the two sections would be so in- 
congruous and unreasonable as to hold that 
Congress deliberately re-enacted the provision 
of section 8814 allowine commissions to the 
collectors without meaning anything by it; for 
the case of the appellants cannot be sustained 

[86] unless we virtually expunge from the statute 
book, after it had, ab induatria, been put there 
by Congress, the provision allowing to the col- 
lectors commissions on taxes collected by the 
sale of tax-paid spirit stamps. 

Judgment afflrmed. 

True oopy. Test: 

James H. ICoKenney, Glerk» Sup. Oourt; U. a 
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CAMBRIA IRON COMPANY, Appt., I ; 
THOMAS Q. ASHBURN, Trustee of Firsx i 

MOBTGAGB B0in>H0LDBS8. 

(See 8. C Reporter's ed. 54-68.) 

Bemooal €f eaueet'-eepardble eontroversj/'-loc. ." 

pr^udiee. 

The provision in the second subdivision of sectior. < 
638, R.B.. for the removal of a separable contro- 
versy and the provision In the third subdiylsion at 
the same section, for the removal of causes on tbe^ 
ground of local prejudice, have no relation toeacli 
other. To warrant a removal under the third sub- 
division It is not enough that there may be a sepa- 
rable controversy between parties having the neces- 
sary citizenship. 

[No. 1296.] 

Submitted Apr. 5, 1886. Decided Apr. 19, 18S6, 

APPEAL from the Circuit Court of thelJniteci 
States for the Southern District of Ohio. 
Affirm^, 
The case is stated by the court 
Mesere. Wm* M. Ramsey* I«awrene» [i 
Mazwelly Jr.* and Mortimer Matthewe*. 
for appellant. 
Mr. C. B. Matthews, for appellee. 

Mr. Ohirf JuetieeWwdte delivered theopin* 
ion of the court : 

This is an appeal under section 5 of fhe Act 
of March 8, 1875, 18 Stat. atL. 470, chap. 187, 
from an order of the circuit court remanding' 
a cause which had been removed from a state 
court. The facts are these: 

On the 14th of September, 1888, Stephen 
Feike brought suit in the Court of Common 
Pleas of Scioto County, Ohio, against the Cin- 
cinnati and Southeastern Railro£i Comimny to 
collect a debt due to him from the railroad 
company and asking the appointment of a ie> 
ceiver. On the same day that the petition waa 
filed the railroad company, then the only de- 
fendant, entered its appearance and waived both 
process and notice of an application for the ap- 
pointment of a receiver. At the same time W. 
R. M'GiU, another creditor of the company^ 
came in, and by leave of the court made him- 
self a party defendant, and filed an answer and 
cross i)etition, in which he asked for himself 
the same relief that had been prayed by Feiko. 
Immediately upon the flling'of these pleadings 
a receiver was appointed with full power to 
take possession of and manage the railroad and 
other property of the company. On tbe 20tb 
of September, R M. Shoemaker, T. Q. Ash- 
bum, M. Jamison, P. F. Swing, and L. W. 
Bishop, trustees under various mortgages of 
the rauroad company, came in voluntarify and 
by leave of the court made themselves parties 
defendant. On the 5th of November, Shoemak- 
er, one of the trustees, answered the petition. 
On the 21st of February, 1884, the Lomas Forge 
and Bridge Company was made a defendant 
'and filed a cross petition, asking to be paid 
certain claims for supplies out of the earnings 
of the road. 

On the 5th of June, 1884, the Cambria Iron , . ^^ 
Company, a Pennsylvania corporation , filed an ^ i 
answer and cross petition, by leave of the court, 
to recover the price of a quantity of steel rails 
which had been delivered to the railroad com* 
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fmnj a dKnt time before the appointment of 
the receiver end need in (he construction of the 
ndlroed. or toheTO a letnm of the raile with a 
reasonable compeiMetion for their nee. A Judg- 
ment for damages was also asked, because of a 
refusal to acc^ other rails which had been 
contracted for and a deliyery tendered. On 
^ tiie 16th of June, Poet & Co. were admitted 
defendants, and tiiey filed an answer and cross 
I>etition asking payment of an amount due 
< them for spikes, angle bars and bolts; and on 
the 19th of July, D. M. Richardson filed an an- 
swer and cross petition, in which he asked pay- 
noient of an amount due him for the construc- 
tion of part of the road. On the 6th of Janu- 
ary, 1885, ^oemaker & Afihbum filed an an- 
swer and cross petition for a foreclosure of the 
mortgage executed to them as trustees, and on 
the oth of February Richardson demurred to 
the answer and cross petition of the Cambria 
Iron Company. On the 6th of August the case 
was rdTeiT^l, on motion of Feike, Richardson 
and Ashbum, and with the consent of all the 
other parties, to a master to take testimony and 
' report upon the questions and issues raised by 

the pleadings. This report was filed December 
10, 1885, and on the 24th of the same month 
the Cambria Iron Company presented a peti- 
tion for the removal of the suit to the Circuit 
Court of the United States for the Southern 
District of Ohio, on the ground of prejudice 
and local influence. This petition set forth 
that the Iron Company was a citizen of Penn- 
sylvania and all the other parties to the suit 
citizens of Ohio. The suit was entered in the 
circuit court, and on the 8th of February, 
1886, Ashbum. one of the parties, moved that 
it be remanded (1) because it was not remov- 
able, and &) because the petition was not filed 
in time. This motion was granted Februaiy 
10, and from an order to that effect the appeal 
was taken. 

There is here but one suit, and that between 
Stephen Feike, the plaintiff, a citizen of Ohio, 
on one side, and the sevenJ defendants, one a 
citizen of Pennsylvania, and the others citizens 
of Ohio, on the other side. It is conceded that 
the peUtion was filed too late for a removal un- 
der tiie Act of 1875, and that the Iron Com- 
pany is not entitled to a removal on its sepcu^te 
[ST] petition under the third subdivision of section 
o89. Rev. Stat , unless because its cross petition 
presents a separate controveiqr in the suit in 
which that Company alone aiM)eani as plaintiff 
and all the other parties as detendant. It was 
decided at the present term, in Jifferstm v. Drt- 
Mf, 117 U. S. 272 l^k. 29, L. ed. 8971, that the 
provision for a removal of a separable contro- 
versy in the second subdivision of section 689 
did not apply to removals under the third sub- 
division; but it is now arc:ued that this cannot 
be 80, because the original Local Prejudice Act 
of March 2, 1867, 14 Stat, at L. 668, chap. 196, 
was enacted as an amendment of the Removal 
Act of July 27. 1866. 14 Stat, at L. 806, chap. 
2^. which had no other purpose than to au- 
thorize the removal of separable controversies. 
The law which governs this subject now is all 
found in section 639, and it was decided in 
United 8tate$ v. Boteen, 100 U. S. 508 [Bk. 25, 
L. ed. 631], that "the Revised Statutes of the 
United* States must be accepted as the law on 
the sabjects which they embrace as it existed 
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on the lat of December, 1878. When their 
meaning is plain, the court cannot recur to the 
originaTstatutes to see if errors were committed 
in revising them, but It may do so when neces- 
sary to construe doubtful language used in the 
revision." 

There is nothing of doubtful meaning in 
this section. It is divided into three subdivis- 
ions, all relating to the removal of suits, but 
each providing lor a separate class. The first 
embraces the cases provided for in section 12 
of the Judiciary Act of 1789, 1 Stat at L. 79, 
chap. 20; the second is for cases ih which there is 
a separable controversy, and the third for cases 
affected by prejudice or lo<^ infiuence. Each 
subdivision is complete in itself and in no 
way depends on any other. Each describes 
the parncular dass of suita to which it re- 
lates, and without reference to the others. 
The language of the third subdivision is: ' 'When 
a suit is between a citizen of the State in which 
it is brought and a citizen of another State, it 
may be so removed on the petition of the lat- 
ter," if he files with hisjpetition "an affidavit 
that he has reason to believe and does believe 
that, from prejudice and local influence, he 
will not bo able to obtain Justice in such state 
court." This is the language substantially of 
the Act of March 2, 1867, 14 Stat, at L. 669, 
as to which it was held in Sewing Machine 
Oaeee, 18 WalL 658 [86 U. S. bk. 21, L. ed. 
9141 ; Vannevar v. Bryant, 21 Wall. 41 [88 U. 
8. bk. 22, L. ed. 476]; and Myere y.Sioann, 107 
U. S. 647 [Bk. 27, L. ed. 688], that there could 
be no removal under that Act if all the parties 
on one side of the suit were not citizens of dif- 
ferent States from thoee on the other. In the 
hist case it was added: "It is not enough that 
thoe be a separable controversy between par- 
ties havinff we necessary citizenship, nor that 
the principal controversy is between citizens 
of different States. It there are necessary 
parties on one side of the suit, citizens of the 
same State with thoee on the other, the circuit 
court cannot take Jurisdiction." 

We see no reason for departing from the de- 
cisions which have thus been made, and the 
order remanding the euit i$ affirmed. 

Tmeeony. Test: 

James H. MoKenny, CSerk Sup. Court. U. S. 



ELIZABETH T. OAKXiBY, FV. in Err., 

V. 

EDWARD K. GOODNOW. 

(See a a Beix>rter*8ed. 4a-«fi.) 

JuriedkHcn cf Federal Courie &wr removal ef 
eofime-'CeioTailUtranifer. 

L Whete a fls^ of removal mider the Act of 
Mazoh 8, 187S, IBBtat. at L. 170, ohap. 187, was claimed 
by the defendant and the dedsion was against the 
riffht. a federal question Is presented giving the 
Bupieme Court of the United States Jurladlction. 

%. The Circuit Courts of the United States have, 
under the Act of 1876, the power to dismiss or re- 
mand the case if it appears that a colorable asBign- 
ment has been made for the purpose of imposing 
on their jurisdiction; but no authority has as yet 
been given them to take jurisdiction of the case by 
removnl from a state court when a colorable as- 
signment has been made to prevent sooh removal. 
It may be a good defense to an action In a state 
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oovrtto diow thflfta ooloimble Mrignimmt has been 
made to deprlTe the United States oourt of jniis- 
dlction, but reUef to the defendant oan onlj come 
in a state oourt, 

[No. 1815.J 

Submitted Apr. IS, 1886. Decided Apr. 19, 1886. 

IK ERROR to the Supreme Court of the State 
of Iowa. Motion to dismiss, with which is 
united a motion to aflton. Affirmed. 
The case is stated by the court. 
Mr, Geor^ Crane, f<Nr defendant in er- 
ror, in support of motions. 

Mr. C. £L Oatoh* for plaintiff in error, eory- 
tra. 

Mr. CfMrfJuitiee Waiie deliyered the opin- 
ion of the oourt: 

This suit was brought in a state court of 
Iowa by Edward E.G<x>dnow, a citizen of New 
York, against Elizabeth T. Oakley, another 
citizen of the same State, to recoyer an amount 
claimed to be due for taxes paid by the Iowa 
Homestead Company and the Dubuque and 
Sioux City Railroad Company, both Iowa cor- 
porations, on lands belonging to the defendant 
before the suit was be^^ the two corporations 
assigned their respecuye dsdms to Goodnow, 
under an agreement by which he was "to ose 
or exercise reasonable care or diligence to en- 
force said claims, demands or rights of action, 
and, after deducting all costs and expenses in 
so doing, to hold the proceeds or amounts col- 
lected m trust for the ose and benefit of the 
parties owning." A copy of this agreement 
was annexed to the petition as an exmbit. 

On the 16th of December, 1880, which was in 
time, the defendant presented her petition for 
a remoyal of the suit to the Circuit Court of 
the United States /or the District of Iowa, on 
the ground that Goodnow " is only a nominal 
party to said suit, and has no interest therein 
whatsoeyer, but is prosecuting the same for the 
sole andexdusiye use and benefit of the Iowa 
Homestead Company and Dubuque and Bioux 
City Railroad Company, which were, at the 
commencement of this suit and stOl are, corpo- 
rations created and existinff undor and by yirtue 
of the laws of the State of Iowa, each haying 
its principal • ice of business in said State ox 
Iowa, which waid railroad and homestead com- 
panies directed the commencement of a&id suit, 
employed counsel to prosecute the same, and 
are directing and controlling its prosecution." 

The state oourt proceeded with the suit, not- 
withstanding the petition for remoyaL and gaye 
Judgment a^nunst the defendant This judg- 
ment was affirmed by the Supreme Court of 
the State on an appeal, that court being of 
opinion that the suit had not been remoyed. 
To reverse thatjudgment this writ of error was 
brought, and Gkxkuiow now moves to dismiss 
for want of Jurisdiction, and with that he unites 
a motion to affirm. 

The motion to dismiss must be denied, be- 
cause a right of removal imder the Act of 
March 8, 1875, 18 Stat, at L. 470, chap. 187, 
was claimed by the defendant and the decision 
was against the right. This presents a federal 
Question and gives us Jurisdiction; but, as the 
decision was m accordance with our Judgment 
in Provident Savinge X. Aetur. 8oe, v. jFbnf,114 
U. S. 686 [Bk. 29, L. ed. 281], the motion to 



affirm is granted. In that case ft was said p. 
641 [268]: "We know of no instance where 
the want of consideration in a transfer, or a col- 
orable transfer of a right of action from a per- 
son against whom the defendant would have a 
right of removal to a person against whom he 
would not have such a right, has been held a 
good ground for removing a cause from a state 
court to a Federal Court. Where an assign- 
ment of a cause of action is colorably made for 
the purpose of giving Jurisdiction to the United 
States oourt, section 5 of the Act of Congress of 
March 8, 1875, * * * has now given to the cir- 
cuit courts power to dismiss or remand the 
cause at any time when the fact is made to ap- 
pear. Ana by analogy to this law, it may p^- 
haps, be a good defense to an action in a state 
court, to show that a colorable assignment has 
been made to deprive the United States court 
of jurisdiction; but, as before said, it would be 
a defense to the action, and not a ground of re- 
moving that cause into the Federal Court." 

Our attention was called in the argument to 
the fact that in the present case it appears that 
the assignee is ** only a nominal piuty to said 
suit," and that the assif^or " directed the com- 
mencement of the suit, employed counsel to 
prosecute the same, and is directing and con- 
troUing its prosecution," while in the other it 
was only alleged that the assignment was 
" merely colorable," and that the plaintiff was 
"not the real party in interest:" but the opin- 
ion in the other case, p. 688 [2681, shows thai 
it was further alleged that the assignment "was 
made without any consideration, and merely 
for the purpose of prosecuting and collect- 
ing" the claim for the benefit of the assign- 
or," and to avoid the necessity of" the assign- 
or's "giving security for costs as a nonres- 
ident of this State, and to embarrass, and, if 
possible, prevent the transfer of this action to 
the United States Courts, and that the contro- 
troversy * * * isin reality and in substance be- 
tween the defendant" and the assignor, " who 
are citizens of different States." The two cases 
are thus substantially alike, and this is clearly 
governed by that, while, therefore.the courts 
of the United States have under the Act of 
1876 the power to dismiss or remand a case, if 
it appears that a colorable assignment has been 
made for the purpose of imponng on their Ju- 
risdiction, no authority has as yet been given 
them to tnke Jurisdiction of a case by removal 
from a state court when a colorable assignment 
has been made to prevent such a removal. 

Under the law as it now stands, resort can 
only be had to the state courts for protection 
agiunst the consequences of such an encroach- 
ment on the rights of a defendant 

The motion to dimniee ie denied, and that to 

affirm gronted. 
True copy. Test: _ 

James H. McKenney, COerk, Sop. Ooait, JS.B. 
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Joined, proofi wore takm, and Um case waa 
baaid, aad In AprU. 1876, a decree waa made 
finding that the patant waa valid and bad been 



Ibfringed, and awarding to the fJaintlBa coata 
and an account of proflta anddamacM b * 
master, and a paipetual Injunction. The 



» before ft 



made hfs report fa April, 1882. He found that 
Uie defeadanta had made no proflta, and staled 
tlnu the oontondinz views oi the parties, as to 
the proper rule of aamafes: "The oompl&in- 
anta aiied to hftve awaraed to them, as dam- 
agea and competuatioo for the injuir Inflicted 
iqKHi them, whatever fvoflt the defendants 
may have made, and also whatever loat thejr, 



fimed to them If tlK|v bad made the exduslra 
' vt the carpet, oedncdng In auch caae the 

ant of nroflts, if any, made by the defend- 

aat& Tbe defoodants, however, contended that 
all that the con^iafatanta wsoe entitled to wm 
not what thqy, the defendants, had made or 
saved on the carpet*, but only what the^ mada 
or saved by reason <rf the oae of the pattsm, aa 
compared with what they could have made 
without iti and, therefore, unleas tluty could 
sell the caipet bearing the desUn at a higber 
price than other carprts, wherebv th^ made 
more or lost leas, no pn^t resulted to tbeoi. 
They further contenitod that, unless It wsa 
shown by direct evidaue that the complain- 
aata would have made tbe sales which the de- 



tbe iHoflt of the plalntUEs constated In the 
excluslTe use of the invention, and In the ni> 
nopoly of manu&ctnrfng tor othera tc " ' 



th^ hadadud the same prloa, and toe ben^ 
lit, gain or advantage to Ihem might be^reaao» 
ably estimated as equivalent to the money 
picdlt they might have made; that tt waa to be 
tnesomed that tbe detemdants' carpete displaced 
the [dalntlSB' In the market; that It was proper 
to award to the plalntiffi an amount eooaT to 
the joofits they could have made. In 1874 and 
187S, on tlM carpets made and sold t^ the de- 
fendanta, if the pUdntUCs thenuelvea had made 
and sold Ihem: Uiat the defendants made and 
stdd, in 1874, ViM» yards, which wooM hare 
yldded, at fl a yud, |19,a4S.S0, on which 
the pnmts of 6m plaintiffs, at 1^ per cen^ 
would hare been t8,«lS.97i that the defendants 
made and sold. In 1870, 81,S8(H wds. which 
would have yldded at fl a wd, t81,l80.00. 
Ml whicli tae profits of tbejolahitlBs, at 
10( per cent, would have been n,8Q2.aO; and 
that, therefore, the plalnUtb bad sustained 
(8,006.69 damagea by the Infringement of the 
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rendered a decree for the plalntifb for $6428.79, 
from which the def endabts have appealed. 

It is asdffned for error that the patent ia 
void on its race for want of a sufficient descrip- 
tion and claim. It was issued under the Act of 
July 8, 1870, chap. 280, 16 Btat at L. 198. 
Sections 71, 72 and 76 of that Act proTided as 
foUows: **Bec. 71. Any person who, by his 
own industry, genius, efforts and expense, has 
invented or produced any new and original de- 
rl4] 8>gD ^or a manufacture, bust, statue, alto-re- 
lievo, or bas-relief; any new and original de- 
sign for the printing of woolen, silk, cotton or 
oUier fabrics; any new and orighial impression, 
ornament, pattern, print or picture, to be 
printed, painted, cast or otherwise placed on 
or worked into any article of manufacture; or 
any new, useful and original shape or config- 
uration of any article of manufacture, the same 
not having been known or used by others be- 
fore his invention or production thereof, or pa- 
tented, or described in any printed publication, 
may, upon payment of the duty required by 
law, and other due proceedings had, the same 
as in cases of inventions or discoveries, obtain a 
patent therefor." "Sec. 72. The commis- 
sioner may dispense with models or designs 
when the design can be sufficiently represented 
by drawings or photo^phs." "Sec, 76. All the 
regulations and provisions which apply to the 
obtaining or protection of patents for inventions 
or discoveries, not inconsistent with the novis- 
ions of this Act, shall apply to patents for de- 
sims." 

it is contended that section 26 of the Act of 
July 8, 1870, applies to the present case. That 
section provides that before any person shall 
receive a patent for his invention or discovery, 
he shall file in the Patent Office a written de- 
scription of it, and "particularly point out and 
distinctly claim the part, improvement or com- 
bination which he claims as his invention or 
discovery." It is urced that secUon 26 was not 
complied with in this case, and that the patent 
is vmd because it contains no description, and 
no proper claim. 

But we are of opinion that the description 
and claim are sufficient The purport of the 
description is, that what the photographic illus- 
tration represents as a whole is the mvention. 
It is that which is claimed, when applied to 
carpeting. The design is a pattern to be 
worked into a carpet, and ia within the statute. 
Claiming " the configuratio9 of the design " is 
the same thing as claiming the design, or the 
figure, or the pattern. It is better represented 
by the photographic illustration than it could 
be by any description, and a description would 
probably not be intelligible without the illus- 
tration. 

InlMtany. BigOow Carpet Oo. 114 U. 8. 439, 
446 [Bk. 29, L. ed. 177], the claim of the design 
patent was "the desim for a carpet, substan- 
'15] daily as shown." Objection was taken to the 
form of the daim. But this court said it saw 
no good objection to the form, and that the 
claim referred to the description as well as the 
drawing, in using the word " shown." The 
drawing there was a photographic illustration 
of the body and border of the carpet, described 
in the speofication as representing a face view. 
But the description was merely, that a was an 
irregular, shield like figure, surrounded by a 

64 



border embellished bv floral decoration; that h h 
were two irregular figures of the same design, 
but having a different ground color from a, 
and arranged at opposite sides diagonally of 
each shield; that e e were tassel-like ornaments, 
arranged beneath the several figures a; that d 
were bouquets, and tiiere were other fioral orna- 
mentations; that the border contained an inner 
Slain stripe f, and an outer zigzag stripe g, 
aving inwardly projecting semi-circular orna- 
ments A / that between the stripes f and g were 
representations of shields resemblingthe shield 
a, and floral decorations extending over the 
sdjpe /, as shown; and that the tassel-like 
ornaments e were also in the border. Unaided 
by the illustration, probably many different 
designs might have been drawn, to which the 
description would have applied; and the de- 
scription furnished no aid whatever in identify- 
ing the desijni. So, in the present case, the 
design is suflSciently identified by the illustra- 
tion, without the aid of any description. In 
the languaffe of section 72, before cited, the 
design is su&ciently represented by the photo- 
grapn. 

Undoubtedly the daim in this case covers 
the design as a whole, and not any part of it 
as a part; and it is to be tested as a whole 
as to novelty and infringement. The answer 
admits that Kighter was the original and first 
inventor of the design for which the patent was 
granted, and does not question the novelty of 
the invention. 

Exception is taken to the form of the inter- 
locutory decree, in that, while it awards a re- 
covery for the profits and damages from the 
infringement of the design, it orders an account 
to be taken of the profits of the defendants from 
infrin^g upon the exclusive rights of the 
plaintiffs "by t^e manufacture, use and sale of 
carpetinff bearing said pat^ited design," and of 
the addiaonal damages suffered by theplaintifb 
"by reason of said infringements." We do not 
think the decree is open to the objection made. 
It is not like the decree in LittleJUld v. Perrv, 
21 WalL 205, 228 [88 U. 8. bk. 22, L. ed. 57'^. 
It directs an account of the profits from the 
infringement. The infringement could be com- 
mitted only by making, using and selling car- 
pets containing the imtent^ design; but the 
profits and damages to be accounted for are de- 
scribed as only those from the infringement. 

It is also contended that the weignt of the 
evidence on the question of infringement was 
with the defendants. The oOurt below found 
otherwise. It appears by the record that a piece 
of carpet. Exhibit No. 2, was introduced in 
evidence as containing the patented design; 
and another piece of carpet, ISxhibit No. 8, as 
being the defendants' carpet, alleged to in- 
fringe. Those exhibits have not been pro- 
duced on the hearing in this court, although 
the brief for the appellants states that the cir- 
cuit court evidently dedded the question of in- 
fringement with little aid other than ocular 
inspection of the samples. This court has not 
the benefit of any such aid. We find, however, 
in the record, testimony of a witness to the effect 
that, from his experience as a seller of carpets, 
he thinks it would be almost impossible for 
anyone who had not seen the two carpets to- 
gether to tell them apart; and of another wit- 
ness, that, in his opinion, not one customer in 
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twentj-flT8 would knoiw the differenoe; and 
other tcBtimopy tending to the same lesuit. 
While there is evidence contradictoiy of this, 
we cannot, in the abeence of ocular inspection, 
take it upon oursdves to say that the circuit 
court eiied in flndinff infringement. 

The only remainmg question is that of the 
amount Qf damages. The master and the cir- 
cuit court proceeded on a view which had been 
adopted l^y that court in the three cases ad- 
Judged by it, the decrees in which were re- 
▼er^ by this cooiiinDobmmv, Hartford OoT' 
peiOo. 114 U. 8. 489 (Bk. 29, L. ed. 177]. The 
present case was dedded by the circuit court 
before such reyersaL We are of opinion that 
the decision dted covers all the questions in- 
Tolved in the case at bar, and requires that the 
final decree in it should be reversed. In the 
cases in 114 XT. 8., the patents being fordesijzns 
for carpets, it was found that no profits had 
been made bv the defendant, but tLe dr^t 

[IT] court aUowea to the plaintiff, as damages, in 
respect to the yards of infringing carpet made 
ana sold by the defendant, the sum per yard 
which was the profit of the plaintiff in making 
and selling caipets with l^e patented design, 
there being no evidence as to the value un- 
parted to the carpet by the design. This court 
held that such award of damages was improper, 
and that only nominal dami^ges should nave 
been allowed. It is not necessary to recapitu- 
late the views set forth in 114 U. S., which con- 
trolled that decision. The present case cannot 
be distinguished. 

It is urged that the prindple on which dam- 
ages are to be computed in respect to a patent 
for a machine, or for an improvement in a ma- 
chiney or for a process, is not applicable to a 
patent for a design, because, in a i>atent for a 
design, the result is patented, while in the other 
kind of patent the means are patented; that in 
the design patent there is no other way of 
effecting the result, while in the other there 
general^ is; and that, therefore, in the design 
patent the entire profits or damages on the ar- 
ticle containing the design are to be given, 
while in the o&er only those belonging to the 
particular improvement patented are to be al- 
fowed. But we think all that is here urged is 
covered by what was said in the cases inll4U. 
S. The plaintiff must show what profits or 
damages are attributable to the use of the in- 
fringmg design. 

In the present case, the master found that 
the plaintiffs' profit on their carpets was a cer- 
tain percentage, and assumed or presumed that 
the defendante* carpets, which were far inferior 
in quality as well as in market value, displaced 
those of the plaintiffs to the extent of the sales 
by the defendants, and hdd that the entire 
profit which the plaintiffs would have recdved, 
at such percentage, from the sale of an equal 
quantity of their own carpets of the same pat- 
tern, was the (nroper measure of their dam- 
ages. The defendants' carpets were so inferior 
in quality that they sold tnem at a mudi less 
price than the plaintiffs got for their carpets, 
and even at those prices the defendants made 

[^8] DO inrofita Under these drcumstances there 
can be no presumption that the plaintiffs would 
-have sold their better quality of carpets in place 
of the defendants' poorer quality, if the latter 
had notexiated, orthat the pattern would have 
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induced the purchasers from ttie defendants to 
give to the piaintiflB the higher price. On the 
contrary, the presumption is at least equal that 
the cheaper pnce, and not the pattern, sold the 
defendants' carpets. There was no satisfactory 
testimony that those who bought the cheap 
carpets from the defendants womd have bought 
the higher priced ones from the plaintiffs, or 
that the design added anything to the defend- 
ants' price, or promoted thdr nie of the par- 
ticular carpet; and none to show what part of 
the defendants' price was to be attributed to 
the design. 

It does not evade the force of the principle 
governing the case that, in arriving at the 
percental of profit made by the plaintiffs on 
their sales, the cost was made up by computing 
aU the items which entered into the production 
of their carpets. The objection is to taking the 
whole of that profit as the measure of damages, 
on the assumption that the whole of it was due 
soldy to thededgn, and on the further assump- 
tion that the plaintiffs would have sold of theb 
higher grade carpets a quantity equal to the 
cheaper lower grade carpets sold by the de- 
fendants. 

ITie final d&sree nf ths Circuit Oourt i$ ro- 
ver$ed, and the ea»e$ remanded to that court, 
frith direction to dieaUow the award qf dam- 
ogee, and to cma/rd eix cente damages, and to 
aUoto to the defendants a recovery for their costs 
afte/r interlocutory decree, and to uie plainiijfs a 
reoosery for their costs to and including inter" 
locutory decree. 

Fieldt </*., I concur in the reversal of the 

decree, but am of opitdon that tiie patent was 

invalid, and that the bill should, therefore, be 

dismissed. 
Trueoopj. Test: 
James H. MoKenneyt Qerk, 8ui». CXmrt. H. 8. 



BOARD OP LIQUIDATION OP THB 
CITY OP NEW 0RLEAN8, Fff. in 

Err., 

e. 

UNITED 8TATB8, ex ret. Jitdah Habt. 

(See 8. a ^''New Ortoonf Boatrd of lAxpjMaJUon «. 
Scrt,** Beportor*8 ed. 1»-147^ 

Indfiftednessof New Orleans— Statutes and Con 
sUtuiion of Hie State— preferring creditors— 
contract between Board of Liquidation and 
judgment creditor— mBXidxni\i& to compel issue 
of bonds. 

L Property of a munldpa] oorporatlon undoubted- 
ly may be apinoprlated, and speoial taxes pledged, 
to meet future debts created for public purposes; 
but the Legislature of Louisiaiia cannot, under the 
Code of that State, authorize a municipality to ap- 
propriate its entire property and revenues, except 
what might be required for the support of its ffov- 
ernment, to a class of existing demands over others 
equalbr entitled to payment. 
\ Article 254 of the ck>n8titution of 1879, prorHding 
for the liquidation of the indebtedness of the dty 
and the application of its assets to the satisfaction 
thereof, also forbids such preference as to indebt- 
edness in existence at the time of the adoption of 
that Constitution. 

Holders of the floating debt of New Orleans, exist- 
ing at the time of the passage of the Act of 1880, 
who have established its vaUdity by Judicial pro- 
ceedings, cannot be ezoluded nom sharing In the 
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BubttdOtd Jan 4, I8SS. Decided Apr. 19, 1886 

IN ERROR U> the Circuit Court of tbe Uniled 
Stata for the £a«l«Tn Diatrict of LouisiBna. 
Aj^rmei viitit initructwnt. 

1 137) Sl»t«meDt by Mr. JuMtia Field: 
' ' This was b. petition in Ibe name of the TTnlted 
Btates, on the relation of Judah Hart, a cillEen 
of New York, for a mandamut to the Board of 
Liquidation of the City of New Orleaas — acor- 
poration organized under tbe laws of the 8tat« 
and having charge of the fluHDcial attain of the 
city — to prepare and issue to him bonds of the 
city for mo amount of his demand. Tlie facts 
tm stated in tbe petition and found by tbe court, 
are briefly aa follows: On the 8d of March, 
1882, the relator recovered Jtidgment in the Cir- 
cuit Court of tbe Uniled States against the dty 
for $121,697.18, which drew Intereat from its 
date at the rate of 5 per cent per annum. This 
Judgment wufounded on contracts for munici- 
pal purpoeet made from 1871 to 1877, inclu- 
>ive. To nriew It the city sued out a writ 
of error from this court, but, as it did not oper- 
ate as a tupanedea*, the relator caused a writ 
of fieri faaa* to be Inued, and levied upon cer- 
tain moneys due and to become due to the cltv 
by tbe Canal and CMborne Btreet Railroad 
Company and by the Orleans Railroad Com- 
pany, and also upon the Interest of the dtv in 
the New Orleans Sugar Shed Company and in 
tbe Orleans Sugar Sheds. Proceedings wen 
taken to contest these seizures, but Judgment 
was rendered in bis favor, to review which the 
dty sued out a writ of error together with a 

While these cases were pending In this court. 
[138] the relator and tbe city entered into a com- 
promiae, tij which it was agreed, among other 
things, that she shoold dismiss tbe writs of 
error, and that he should renounce his seizure 
tj the ngar aheda, apply the bonus due and to 
become dne by the nllway companies to tbe 
payment (d bb Judgment, and fund the balance 
Blider the pnmslonB of Uie Act known as No. 
87 <rf the Legislature of the State of 1884. 

Under the writ various sums were collected, 
which, on tbe 8th of July. 188G, had reduced 
the Judgment to $70,194.63. The relator com- 
plieo with tbe terms of the compromise on bis 
part, and called upon the Board to prepare and 
deliver to him bonds, under the provwons of 
Act No. 67, of 1884, for the balance due on bis 



The petition aDeged that the dty made no 
objeotloa to tbe pertormanoe of thla du^ by 
the Bond, bat that the Boaid retosed on its own 



account Tbe relator, theief on, pi^red for an 
alternative writ of mandamv* oommanding the 
Board to prepare and iMue the bonda of the 
dty, pursuant to Act 67 of 1884, to tbe ai 
and value of the balance due on his Judg 
and deliver them to him, and that tbe B 
be died to answer his demand, and that upon 
the hearing the writ be made peremptory. 

The BcMud appeared and answered the peti- 
tion, setting up that all the property of the dty 
not dedicated to public use, and also tlie suiplus 
of what was known as tbe Premium Bond Tax, 
were pledged, under Act No. 5», of 1882, Hud 
by previous legislation, to the payment of othet 
bonds of the city which were ootatandlng, and 
that the Act of 1884, In so far as it directs a 
diversion of that property and fund, impaiim 
tbe contract wiUi tbe holders of those bonds, 
and is, therefore, unconstitutiouat and void. 

By consent of parties, the Sun Hntual Insur- 
ance Company, aa the holder of such outstand- 
ing bonds, intervened and Joined with the 
Bwrd in asserting the nnoonstitntionality of 
Act 67 of 1884. The court granted aperemp- 



Mr. Hmry Q. MilUir. for £e Board of Liqui- 
dation. 

MaMTM. H. J. Leovs, Q. J. Leeoy B. D. WMtt 
and J. P. Blair, tea the Bun Hutual Insor- 
auce Company. 

Mr. E. S. Fatrar, for Judah Hart. 

Mr. Jvdtiee Field delivered the opinion of 
tbe court: 

To understand clearlr the poaition of the 
Board of Liquidation, ana appreciate theground 
of its refusal to Issue the bonds, under Act No. 
67 of 1884, pursuant to tbe terms of the comr 
promise. It will be necessary to refer briefly to 
the Act of March 6, 1876, known as tbe Pre- 
mium Bond Act, out of which the surplus of 
the premium bond tax arises, and to the Act of 
April 10, 1880, to liquidate the Indebtedness of 
the dty and create the Boatd of Liquidation, 
as well as to the Acts of 1882 and 1884. 

Tbe Premium Bond Act was an attempt to 
coerce creditors of the dty to accept the plan 

Eroposed by her coimselfor tbe payment of 
er indebtedness by witttbolding from them nil 
other means of payment of tneir demands. 
The dty was at the time almost in a bankruM 
condition, and the sums required to meet the 
interest on her admitted Indebtedness rendered 
taxation not only burdensome but o))preasive. 
The plan was to exchange all recotmized and 
valid bonds of the city and of JaBerson and 
Carroll ton, which hBdl>ecome incorporated vrith 
her, for premium bonds to be issued under the 
Act. The latter were to be of the denomina- 
tion of $20 each, to be dated September 1, 1870, 
and to bear Interest at the rate of 5 per oent per 
annum from July 16, 187S, but not payable at 
any designated period. That, both as to prin- 
d^ and interest, was to be determined oy a 
lottery. They were to be divided into senea 
of one hundred each. A certain number of 
the series was to be drawn according to a pre- 
scribed schedule; and it would depend upon the 
number drawn whether a bond would be paid 
in one year or In fifty years. 

The Act forbade the levy of a tax for tin 

payment of the prlDclpol or interest of any 
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oilier bonds, repealed all laws requiiing or au- 
tboriziDg the city to lay any such tax, and de- 
clared tSat it should be incompetent for any 
court to issue a moLndaimuM to the offlo^rsof the 
dty to levT and collect a tax for interest on 
other bonds. To meet the interest on the pre- 
mium bonds and provide for other municipal 
wants, it further declared that a tax of only \\ 
per cent per annum on the assessed yalue ox 
proper^ m the dty should be levied, and that 
this limitation of her taxing power was a con- 
tract, not only with the holder of them, but 

[1401 also with every resident and taxpayer, so as to 
authorize him to legally object to any higher 
rate of taxation, u nder tills plan premium 
bonds to the amount of $20,000,000 were pre- 
pared, of which a number equal to $18,268,800 
was issued for other bonds. The remainder 
was not issued, because creditors refused to ac- 
0^ them. Holders of other bonds brought 
suits to compel the levy of a greater tax to pay 
them, pursuant to stipulations made, or implied 
at the time of their issue, that suffldent sums 
should be raised to meet the prindpal and in- 
terest on them. In those suits this court de- 
clared that the limitation upon the taxing power 
which the dty possessed at the time the bonds 
were issued, and upon the faith of which the^ 
were taken, was invalid as impairing the obli- 
gation of her contract with the holders Wdft 
V. Ntno Orleans, 108 U. S. 858 [Bk. 26, L. ed. 
80q, and Louiiiana v. PiUlmry, 106 U. 8. 278 
[Bk. 26, L. ed. 1095]. 

Subsequently the dty purchased with the 
proceeds of certain railroad franchises premium 
Donds to the value of $8,567,860, and under the 
operation of the plan a large number was ex- 
tmguished, so that when the petition of the re- 
lator was presented there remained outstanding 
of those bonds only $7»918,280. But, notwith- 
standing the reduction made at different times, 
the tax was levied annually for interest on the 
whole number prepared, thus creating an excess 
Orrond the amount reguired. 

The Constitution of Louisiana, adopted In 
1870, ordained that the Qeneral Assembly, at 
its next session, should enact such legislation as 
might be propco* to liquidate the indebtedness 
of the dty, and to apply its assets to the satis- 
fsctiim thereof. Arude 254. Under this re- 
quirement, and in supposed compliance with it, 
the Qeneral Assembly, on the 10th cdf April, 
1880. passed the Act known as No. 188 of that 
rear, creating a Board of Liquidation, invest- 
m^ it with exdusive control of all matters re- 
lating to the bonded debt, directing it to prepare 
boauu to be issued for negotiation or exchange, 
and with them or their proceeds to retire and 
canod the entire valid debt of the dtv, except 
fheflooUny debt, previoudy created , ana reqtmr- 
ing the dty auUiorities to transfer to it, as soon 

[141] u possible after its organization, all the prop- 
erty of the dty, real and personal, not def- 
eated to public use. The Board was empow- 
ered to dispose of the property and deposit the 
nrooeeda with its fiscal agent to the credit of the 
^iHy debt fund." 

Nothing In the Act was to be construed as 
affecting or in anv manner impairing the Pre- 
mium Bond A<^ but the dty authorities were to 
tnuisfer to the Board all moneys collected on 
account of the tax levied in accordance with 
the provisions of that Act, and the Board was 
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to apportion the proceeds and apply the same 
pro Tata, and in the proportion which eadi form 
of bonded debt should bear to the entire amount 
of the city debt Such portions as shobld not 
properly belong to the outstanding premium 
bonds were to be applied to pay interest on the 
bonds to be issued. The surplus from the col- 
lection of the debt and interest tax, or that aris- 
ing from the sale of assets in the hands of the 
Board, after paying such interest, was to be used 
to purchase and retire valid bonds of the dty. 

This Act of 1880 did not cause the intended 
retirement and cancellation of the debt of the 
d^. No bonds were issued under its provis- 
ions, and the Qeneral Assembly on the 80th of 
June, 1882, passed Act No. 58 of that year. It 
redted that litigation had hitherto resulted dis- 
astrouslv for the taxpaver; that the creditors 
of the dty had indicated a desire to settle their 
daims equitably, and to postpone the payment 
of certain bonds in order to lighten the burden 
of taxation; and that the Constitution contem- 
plated a definite termination of her embarrass- 
ment by special legislative enactments. It au- 
thorized her, through the Board, to extend for 
the period of forty years payment of all out- 
standing bonds other than premium bonds, at 
a rate of interest not exceedmff 6 per cent, and 
to issue certificates drawing like interest for the 
unpaid coupons on outstanding bonds prior to 
the first of January, 1888, for which no judg- 
ment tax was levied, and to levy and ooUect a 
roecial tax to pay the interest on all bonds other 
than premium bonds and on the certificates for 
matured coupons. 

The sixth section declared that aU funds then, 
or that under existing laws mieht be, in the 
hands of the Board shcild be deposited with 
its fiscal agent and credited to tne dty debt ri4o-i 
fund, and that such fund should be applied L^**-i 
exelueively to the purchase of outstanding bonds 
or coupons and the certificates therefor, which 
were extended to be retired under the Act, ex- 
cept that the fund should first be used to pay 
the interest on the bonds and the certificates. 

The seventh section provided that the sur- 
plus, if any, of tiie premium bond tax of each 
year, or on hand at tne passage of the Act, after 
all the drawn series, interest and premiums 
thereon, exigible or due to the holders thereof 
had becoi provided for or fully paid, should also 
be deposited wiUi the fiscal agent of the Board 
on account of the city debt fund and applied 
exdutivelM in payment of the interest on the out- 
standing bonds and certificates. 

The tenth section declared that the Act in all 
its parts was to be deoned and to constitute a 
vahd and bindhig contract between the State, 
the city, its residents, dtizens and taxpayers, 
and Uie holders of the bonds extended, uid that 
the judicial process of the State, authorized by 
law or in force at the creation of the bonded 
debt, mi^t be resorted to, and should be reo- 
ognized and applied for the enforcement of its 
provisions in lavor of any party showing just 
cause of complaint for their violation. Under 
the Act the Board issued bonds exceeding 
$4,000,000, on which the interest has been paid, 
in part by the tax provided and in part out of 
the premium bond tax, there being a surplus 
of moneys collected by that tax beyond what 
was required for the Interest on the premium 
bonds outstanding. 
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The Act of July 9, 1884, known as Act No. 
87 of that vear, amends several sections of Act 
No. 188 of 1880. It extends the authority of 
the Board, and gives it exclusive control and 
direction over alTmatters relating not only to 
the bonded debt, but also to the judgment debt 
of the dty. Section 8 of the Act of 1880, as 
amended, provides for retiring and canceling 
the entire aebt of the city then in the form of 
executory Judgments, or which might th^te- 
after become merged into them, except the float- 
ing debt or daims created for 1879, and subse- 
quent years; and also for the preparation of 
bonds similar in their general character to those 
mentioned in the Act of 1880, to be exchanged 
(143] for the Judsments or soldjuid the proceeds ap- 
plied to theur payment The fifth section, as 
amended, provides, with greater particularity 
than the original section, ^r transferring to the 
Board the property of the city not dedicated to 
public use, and its assets, realized and to be 
realized, except such assets and revenues as per- 
tain to the administration of the dty and are 
necessary for its support; and it authorizes and 
requires the Board to dispose of the same, other 
than stock held in corporations, on such tenns 
and conditions as it may deem best for the in- 
terests of the city, and to apply the proceeds, 
first, to the payment of me interest on the 
bonds authorized by the Act, and, second, to 
their redemption and cancellation. 

There is no doubt of the rieht of xli9 reUcor 
under the Act of 1884 to the bonds promised in 
the compromise with the city. His judnnent 
is of the class of debts which it is made the 
duty of the Board to retire and cancel by the ex- 
change of the bonds provided, or by tiie sale of 
them and the application of their proceeds. 
The Board refuses to issue them solely on the 
ground tbat the Acts of 1882 and 1884 conflict 
as to the application of the property and funds 
of the city: the first Act applying them to the 
payment of the bonded debt and certificates for 
matured coupons specified therein, and the sec- 
ond to the pajrment of bonds iraued in cancel- 
lation of executory judgments against the dty. 

As seen by the preceding statement, all the 
property and funds of the city, and the excess 
of the proceeds derived from the tax for tlie in- 
terest on premium bonds beyond what was 
needed, were, by the Act of 1880, pledged to 
pay her entire debt, except the floating debt 

greviously created. This floating debt may 
ave been as meritorious as the funded debt, 
and the duty to make provision for its payment 
equally binding. Why all the property and 
funds of the city should be appropriated to pay 
the latter debt, to the exclusion of the former, 
does not appear. The Constitution of 1879 con- 
templates that provision shall be made for the 
payment of the entire debt. It declares that 
the General Assembly, at its next session, ''shall 
enact such legislation as may be proper to liqui- 
date the indebtedness of the Cit^ of New Or- 
[144] leans, and to apply its assets to the satisfaction 
thereof;" and this means obviously the entire 
indebtedness in whatever form it exists, whether 
bonded or floating, and not merely a part of it. 
And the application of the assets of the ci^ is 
to be in satisfaction of all the debts alike, and 
if not sufSdent to extinguish them it is to be 
made In some ratable proportion. 8udi is, we 
think, the dear import of the constitutional 
S8 



mandate, and Its purpose Is In harmony with 
the settled law of the State, which has always 
recognized as sound and Just the rule that the 
property of the debtor should, as far as practi- 
cable, he appropriated to the payment of alibis 
debts. The Civil Code, in force since 1825, de- 
dares that "Whoever has bound himself per- 
sonally is obliged to fulflU his engagement out 
of all his property, movable and immovable, 
present and future.'' Art. 8149. Although this 
provision does not in terms designate artificial 
persons, it embraces them wiSiin its scope. 
Whenever corporations, private or municipal, 
are permitted by the Legislature to contract 
debts, they are brought equally with natural per- 
sons under the dominion of this law and are alike 
bound by it. The Code also declares that "The 
propertv of the debtor is the common pledge of 
hiBcreditor8,and the proceeds of its sale must be 
distributed among them ratably, unless there ex- 
ist among the cr^itors some lawful causes of 
preference." Art. 8150. The Supreme Court of , 

the State, in the case of the Suecemon of Taylor , 
10 La. Ann, 510, in speaking of this last article, 
said: "We do not think this article of the Code 
a mere idle reco^tion of an equitable prind- 
ple, not intended to give the creditor any posi- 
tive right to the property of his debtor. On the 
contrary, we think the whole of our legislation 
recognizes such an interest of the creditor in 
the property of the debtor as to givt to the cred- 
itor the right to walch over this common pled^, 
and prevent the debtor himself from frauau- 
lently parting with it" 

This langua^ was used in a case where a 
widow with minor children, left in necessitous 
circumstances, and not possessing in their own 
right property to Uie amount of $1,000, under- 
took as administratrix to distribute that sum to 
herself and children, under a statute of the 
State, which allows a widow, in tho5«e circum- 
stances, to receive from the succession of her 
deceased father or husband that sura, or suffi- [145 
dent when added to their property to make 
that sum, and requires it to be paid in prefer- 
ence to all other debts, except those for the 
vendor's privilege, and the expenses in selling 
property. The court held that the statute did 
not protect the property of the succession from 
creditprs whose claims existed prior to its pas- 
sage. The prindple here asserted would un- 
doubtedly cover the case at bar, if the appro- 
priation of the property and funds of the city 
to the payment of certain claims, to the exclu- 
sion of others equally valid, had been made by 
her voluntary act; but being made by direction 
of the statute, it may be questioned whether ita 
validity, independently of the constitutional 
provision, could be successfully assjiiled. The 
rule declared, however just in itself, can hardly 
be regarded as anythine more than indicating 
the spirit which should control legislation in 
providing for the application of the property 
of a debtor to the discharge of his debts; al- 
though Mr. Justice Bullard of the Supreme 
Court of the State, in Atchafalaya H, R. <fe 
Banking Co. v. Bean, 8 Rob. (La.) 414, thought 
"it clear that the Legislature cannot constitu- 
tionally, by any Act subsequent to the creation 
of a debt, mtenere to change or disturb the re- i 

lation between debtor and creditor, or the i*ela- 
tive rank of creditors inter se; and that two 
creditors who stood equal originally in the eyes 
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of the law, and liad an eanal right to be paid, 
neither haying any special lien or priyilege over 
the oUier, must forever remain equal, notwith- 
standing any Act of the Legislature apparently 
sanctioning a different docmne." 

Property undoubtedly may be appropriated 
snd spediu taxes pledged to meet future debts 
created for public purposes; but legislation 
would conflict with tne spirit as well as the ex- 
press letter of the Code, u it authorized a mu- 
nidpal body to appropriate its entire property 
snd revenues, except what might be required 
for the support of its government, to a class of 
existing aemands over others equally entitled 
to payment So ffir as the indebtedness of the 
dty, existing at the adoption of the Constitu- 
tion of 1879, is conoemea, we think the clause 
mentioned prohibits any such preference and 
sppvopriation. We are therefore of opinion 
that holders of her floating debt existing at the 
passage of the Act of IwO, who have estab- 

«4g« Dshed its validity by judicial proceedings— and 
' such is the position of the rdaiorwith his 
daim— cannot, under the Constitution of 1870, 
be excluded from sharing in the proceeds of 
property and funds which by that Act are in 
terms appropriated to purohase and retire her 
bonds. The Code recognizes, as we have seen, 
the justice of an appropriation of the property 
of the debtor for toe payment of all his debts 
ratably. In the spirit of this equitable princi- 
ple, the Constitution of 1879 required that all 
the debts of the city existing at that time should 
be provided for, and any medge of her entire 
property and revenues to the payment of one 
disss of her debts to the exclusion of others is 
repugnant to that instrument. 

T& Act of 1882 did not change the position 
ol the reliUor. It authorized the renewal and 
extension of outstanding bonds of the dty other 
than premium bonds, and the issue of inte^es^ 
bearing certificates for matured coupons; but 
the provision of the Act of 1880 for transferring 
sn the property of the dty not dedicated to 
public use to the Board, cresting a fund to pur- 
chsse and retire her bonds, oonfinued in force. 
It changed the application of the fund to the 
payment of the renewed and extended bonds 
snd certificates for matured coupons; but it 
made no provision for the fioating debt created 
previously to the Act of 1880. 

The Act of 1884 amends several sections of 
the Act of 1880, and as amended thev are to be 
read from their passage as parts of that Act 
They provide that the property and funds of 
the ci^ shall be appropriated to pay, first, in- 
terest on bonds issued to retire and cancel the 
debts of the dty in the form of executory judg- 
oaents, or which might become merged into 
Rich judgments, except the fioating debt cre- 
ated after 1878; and second, to redeem and 
cancel the bonds. It does not refer to the Act 
of 1882; and we infer that the Legislature in- 
tended, not to supersede all the provisions of 
that Act for the payment of other bonds of the 
dty, but to place on the same footing with them 
bonds issued for executory judgments. We 
must, therefore, construe it as extending the 
spproinriation made by the Act of 1882 to the 

t>4V] payment of bonds issued for such judgments, 
m addition to the payment of the bonds pro- 
vided for by that Act, and not as merely limit- 
ing it to the jwyment of such judgments. 
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The objectionable feature in all the prerioas 
Acts is their attempt to do partial ju&oe, br 
discriminating between creditors equallv men- 
torious, and applying the property ana fundi 
of the dty to the payment of some of them in 
preference to others. In our opinion this can- 
not be done. All creditors at the time the prop- 
erty and funds were appropriated wereenatleo, 
for the payment of their respective claims, when 
legally established, to share ratably in the pro- 
ceeds of the property and funds. The relator, 
with Ids judgment against the dty, has a right 
to stand, with reference to those proceeds, on 
an equal footiuff with her other creditors, not- 
withstanding £at by the terms of the Act of 
1882 he is exduded from all partidpation in 
them; and, to enable him to do so, he can de- 
mand the bonds of the city for the balance due 
him, pursuant to the compromise wiUi the mu- 
nidpality. With the bonds he will not have 
anv pceference over other bondholders, but 
wul be entitled to share ratably with them in 
the proceeds of the property appropriated for 
thepayment of their bonds. 

Im Judgment ordering a mandamus i$, thm^ 
fore, affirmed^ but with imtrucUom to the eouri 
below to modify •'^ direetiom m to the faymeM 
cf the bondi issued, in aeoordanee with this opif^ 
ton. 



SuK Mutual Iksubanob Compant, Plff, in 
Brr., e. Ukitbd States, ssd rel. Judah 
Habt. 

[No. 1101.] 

The same judgment and for like reasons wHl 
be entered on the intervention of the Sun Mu- 
tual Insurance Company as in the case between 
the original parties. 

.Aflrmed, 

Tnieooptas. Test: 

James H. MoKenney, Clerk Sop. Court. U. S. 



SOUTH BOSTON IRON COMPANY, 1 37] 

Appt., 

9, 

UNITED STATES. 

(See a a Beporter^ ed. 87-tf.) 

yaty Department— certain letters are not eon' 

tracts in writing. 

The aooeptadoe by Chief of Bureao of Steam Bn- 
fflDeerlng of the Navy Department by direotlon of 
the Secretary of the Navy in a letter of March 7. 
1877, and on subsequent dates, of an offer to build 
new boilers for oenaln named shipai from drawings 
and specifications to be furnished by the Bureau* 
whldS spedflcations were promised in the letter, 
does not constitute such a contract as will bind the 
United States under sections 8744-8747 where, on the 
16th of March, 1877, the Secretary of the Navy or- 
dered a discontinuance of all work contracted for. 

[No. 220.] 
Argued and submitted Apr. 8. 1886. Bedded 

Apr. 19, 1886. 

APPEAL from Court of Claims. Affirmed. [351 
Suit by the appellant to recover $75,000 
damages and |14d,204.06 prospective profits 
claimed by reason of all^^ breach of a oon- 
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tract, datmed to beestabllahed in the foDowlDg 
ooirespondenoe which was in evidence with the 
indonements: 

Boston, March 5th, 1877. 
Wm. H. Shock, 

Chief of Bureau of Steam Engineering , 

Navy Department, Washington. 

Sir: Hayinff learned that new boilers are 
required for me XT. S. steamers Narragansett 
ana Tuscarora, now at Mare Island Navy Yard, 
California, I submit the following proposition 
for the consideration of the Bureau of St. En- 
gineering, viz. : I wiU buOd such new boilers as 
may be required for the above named ships, 
complete m all respects, from drawincs and 
spedflcations furnished by the Bureau, the ma 
teriid to be of the very best quality, and the 
workmanship to be first class in all respects; 
the boilers to be finished complete, ready for 
use, excepting erection on boaid the vessels, or 
in sections convenient for shipment, as the Bu- 
reau may determine; the price of the same to 
be, if erected complete, ready for use. thirty 
and seven eighths (80 1) cents per pound; if in 
sections, thirty and three quarter (80 f ) cents 
per pound; in either case to be delivered along- 
side of ship at New York or Boston, as may be 
determinea by the Bureau. I agree to receive 
in part payment such old material as may beat 
the disiK)sal of the Department at the highest 
market prices. 

I wiU also build one small boiler, complete in 
all respects, ready for use, for the tug-boat 
Snowdrop, now at Norfolk, from designs and 
specifications furnished by the Bureau, and de- 
liver at navy yard, Norfolk; material and work- 
manship to bo of the best quality; price to be 
thhty and seven eighths (80 f) cents per pound. 
Very respectfully, your ob'd't serv't, 

William P. Hunt, 
President South Boston Iron Co. 
(Ehidorsement} 
Bureau of Steam Engineering, 

Navy Department, March 7th, 1877. 

Beoeived at me Navy Department, March 7, 
1877. 

Accqyted by verbal directions of the Secre- 
tary of the Navy, in obedience to his order of 
this date. W. H. Shock. 

Ch'f of Bu. St'm. Eng. 

Navy Department^ 
jtoean of Steam Engineering, 

Washington^March 7th, 1877. 
Sir: By direction of the Hon. Secretary of 
the Nayy^ your offer of the 5th inst. for boilers 
for The Narragansett and TuacarOra is accepted . 
upon the terms and conditions named in said 
letter, the same to be delivered alongside vessel 
in New York Harbor for shipment to Mare 
Island Navy Yud; also your offer for boilers 
for the tug Snowdrop, to be delivered in the 
Norfolk Navy Yard. 

The specifications and drawings will be fur- 
nished as soon as prepared. 

Respectfully, 

Wm. H. Shock. 
Hunt, Wm. P. Chief of Bureau. 

President South Boston Iron Co., 
Boston, Mass^ 



Boston, March 8, 1877. 
Sir: Having learned that new boUers are| 
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required for the iron-dad monitor Dictator, I 
submit the following proposition for the con- 
sideration of the Bureau of Steam Engineering; 
viz. : I will build such new boiler as may be 
required for the above named vessel, complete 
in all respects from drawinn and specifications 
fumishea by the Bureau: the materials to be ol 
the very best quality and the workmanship to 
be first class in all respects the boiler to be fur- 
nished complete, ready for use and erection on 
board the vessel; the price of the same to be 
thirty and seven eighths (80 {) cents p^pound, 
to be delivered alongside ship at New York. 
Very respectfully your obedient servant, 

Wm. P. Hunt, 
President South Boston Iron Company. 
Wm. H. Shock, 
Chief of Bureau of Engineering, 

Navy Department, Wa^ington. 
(Ist Endorsement.) 
Received at the Navy Department, March 8, 
1877. 
Bureau will accept 

G. M. R Sec'f y. 
(2d Endorsement) 
Navy Department, 
Bureau of Steam Engineering, 

March. 10, 1877. 
Accepted bv direction of the Hon. Secretary 
of the Navy, in obedience to his order of this 
date. W. H. Shock, 

Chief of Bureau. 

Navy Department, 
Bureau of Steam Engineering, 

Washington, March 10^, 1877. 
Sir: By direction of the Hon. Secretary of 
the Navy, your offer of the 8d inst. for boilers 
for the U. S. iron-clad Dictator is accepted, upon 
the terms named in said letter, the same to be 
deli veied alongside ship or navy yard wharf (as 
may be required) in New York. 

The specifications and drawings will be fur- 
nished as soon as possible. 

Respectfully, 

Wm. H. Shock, 
Wm. P. Hunt, Chief of Bureau. 

Boston, Mass. 

March 18, 1877, Hon. R. W. Thompson be- 
came Secretary of the Navy, whereupon and 
before commencement of suit the following cor- 
respondence was had, viz.: 

Navy Department, Washington, 

March 16, 1877. 
(Gentlemen: 

You are hereby notified to discontinue all 
work by you contracted for with this Depart- 
ment or any Bureau thereof since Marcn 1, 
1877, untfl you shall be otherwise directed by 
the Secretary of the Navy. 

Respectful^ yours, 

R. W. Thompson, 
Secretary of the Navy. 
South Boston Iron Co., 
South Boston, Mass. 

Ri^ House, Washington, D. 0., 
Hon. R W. Thompson, March 24th, 1880. 

Secretary of the Navy. 

Sir: You are hereby notified that the South 
Boston Iron Company claims damages, interest 
and expenses of the United States in the sum 
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of two hundred thousand (i200»000) dollars, by 
reason of the suspension by j^ou of a cerUdn 
contract made by your immediate predecessor 
in office (Mr. Roboon) on or about the 7th of 
March, 1877, which contract was for boilers 
to be furnished by said Company to the Nayy 
Department of said United States, as spedfled 
in said contract, and that a suit for the recoyery 
of the same will be commenced immediately. 

Yeiy respectfully, 

Timothy Dayis, 
Amit and Attorney in Fact for the South 
Boston Iron Ckmipany. 

Biggs House, Washington, D. 0.. 

March 80th, 1880. 
Hon. Secretary of the Nayy, 

Sir: I had the honor on the 84th inst. to com- 
municate to you the claim and intentions of the 
South Boston Iron Company under the con- 
tracts made by your predecessor with said Com- 
pany for boQers on or about the 7th and 10th 
of March, 1877. 

I haye receiyed no acknowledgment of the 
receipt of said communication by you, and I 
haye now respectfully to iuouire if said com- 
munication reached you, ana if you haye any 
yiewB to express as to said Company's claim for 
damages, before the commencement of a suit, 
as indicated in my said letter of the 24th instant. 
Very Respectfully, Your Cb't Seryant, 

Timothy Dayis, 
Agent South Boston Iron Company. 

Nayy Department, 
Washington, March 80th, ^880. 
Sir: Your letter of the 24th inst. and your 
14S] letter of this date haye been receiyed. 

Yeiy Respectfully, 

R. W. lliompson, 
Secretary of toe Nayy. 
Timothy Dayis, Esq., 
Ag't South Boston Iron Co., 
Washington. 

Claimant's petition was dismissed, the court 
of claims holding that such correspondence did 
not constitute a compliance with the proyision 
of the statute then in force reqiiirinff i^ con- 
tracts made with the Secretary of the Nayy "to 
be reduced to writing and signed by the con- 
txwcHnf parties, with their names at the end 
thereof" and was therefore yoid. Claimant 
thereupon appealed to this court. 
Mr. John C. Fajr, for appellant 
Mr. John Oaode, aMeUor'Wn.^ for appellee. 

Mr. (TM^/iMtto Watte deliyered theopin- 
Im of Uie court: 

In Oeoriby. it: A, MU. & 589 [Bk. 24. L. ed. 
518] Hwa8decidedthat,tobindthennitedState8, 
contracts by the Nayy Department must be in 
writing, ana signed by the contracting parttos. 
Such, in the omnion of the court, was the ^ect 
of the Act of June 2, 1862, 12 Stat at L. 411, 
diH>. 93, |iow in force as §§ 8744-8747 and 512- 
615 of the Reyised Statutes. An effort has been 
made in this case to show a contract in writing, 
but we agree entirely with the court of claims 
that the papere relied on for that purpose are 
nothing more in law or in fact than the pre- 
liminary memoranda made by the parties for 
use in preparing a contract for execution in the 
form required uj law. This was neyer done, 
^d, thmfore, the United States neyer became 
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bound. Within a yery few days after the 
memoranda were made the whole matter was 
abandoned by the Department, and the Iron 
Company has neither performed any of the 
work which was referred to, nor has it eyer 
been called on to do so. 

Th4 judgment is affirmed. 
True copy. Test: 

James H. MoKoDney, Olerk, 8up. Ooorli U.S. 
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QUIN BOHANAN, 

STATE OF NEBRASKA 

(See a. a Reporter's ed. 281-288.) 

JurMiction. 

Tbe Supreme Court of a State havlnir denied a 
olalm of Immunity specially set up under Article V 
of AmeDdments to the S^eralDoii8titution,thiB 
oourt has jurisdiction to review that decision. 

On motion merely to dismisB, the merits of the 
question on which jurisdiction depends caonot be 
considered. 

[No. 1261.] 
8ubmittedApr. Zf, 2SS6. Decided Apr. 19, 1886, 

rr ERROR to the Supreme Court of the 
State of Nebraska. 

On motion to dismiss. 

The plaintiff in error was indicted in a state 
court of Nebraska, charged with murder in the 
first degree. Upon tri^ he was conyicted of 
murder in the second degree. The Supreme 
Court of Nebraska award^ him a new trial. 
When his case was remanded to the lower oourt 
he was again placed on trial on the same indict- 
ment To this indictment plaintiff in error filed 
a plea of autrtfoi$ acquit, as to the charge of 
murder in the first degree,settinff forth the facts 
of his previous conyiction,onsaia indictment, of 
murder in the second degree. This plea was ad- 
Judged bad by the trial court, for the reason that 
the former Judgment had beeu set aside at the 
instance of the plsintifl in error. The question 
was again presented to the trial court, oy way 
of a request for an instruction to the Jiuy to the 
effect that, by reason of the previous acquittal, 
they could not convict the accused of murder in 
the first degree, which instruction was refused; 
whereupon the Jury convicted this plaintiff in 
error oi murder in the first degree,and the oourt 
sentenced him to be hanged. This cause was 
again taken to the Supreme Court of Nebraska, 
and these rulings, with other matters, assigned 
as errors, but the Judgment of the lower court 
was by the supreme court affirmed; whereupon 
the present writ of error was sued out 

One of the assignments of error in the petition 
in error before the Supreme Court of the State 
of Nebraska was as follows: 

The said court erred in putting the said de- 
fendant twice in Jeopardy for the same offense 
in violation of and in disrenurd of Article V . of 
the Amendments to the Constitation of the roA«i 
United States, which provides: "Nor bhall any 1233 j 
person be subject for the same offense to be 
twice put in Jeopardy of life and limb." 

MessTi. Wm. Leese, AUy-Gen.qf Nebraeka. 
J. B. Strode, J. 0. Watatm and W. B. KeU^, 
for defendant in error, in support of motion. 

Messrs. Okas. 0. Whedon. Ohajs. E. Magoon 
and 0. P. Mason, for plaintiff in error, contra, 
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Mr. OhirfJuiliUe Watte deUvered the opin- 
ion of the court: 

ThU motion U denML Bohanan set up 
specially an immunity from a second trial for 
the same offense, by reason of Article V. of the 
Amendments of the Constitution of the United 
States. This was denied him by the judgment 
of the supreme court of the State, and we have 
jurisdiction to review that decision. Upon a 
motion to dismlEB we cannot consider the merits 
of the question on which our Jurisdiction de- 
];>ends, and no motion has been made to aflBbrm. 

Trueoopy. Test: 

James H. MoEenney, Otork, Sup. Oourt, U. a 



GEORGE CASHMAN. Appt.. 

V, 

AMADOR AND SACRAMENTO CANAL 
COMPANY KP AL. 

(See S. C. Beporter*s ed. 6840*) 

Jurisdiction of circuit court— ditminal for col- 
lusion. 

An order of the circuit court dismlssfnff a hOl in 
ohanoery. on the ground of collusion, affirmed; a 
written oontraot having been entered Into between 
the nominal complainant, an alien, and a dtl- 
len of the same State with the defendant, which 
showed in express terms that the action was col- 
lusive within the meaning of section 6 of the Act 
of Congress, March 8, 1876w 

[No. 1288.] 
Submitted Apr. 5, 1886. Decided Apr. 19, 1886. 

A FPE AL from the Circuit Court of the United 

il States for the District of California. 
Affirmed. 

The case is stated by the court 
Mr. A. L. BhodeSf for appellant 
Mr. J. H. McKune, for appellees: 
Cited WiUiamt ▼. Nottawa, 104 U. 8. 209 

^k. 26, L. ed. 719); ITatMi ▼. Oakland, 104 U. 

8. 460 (Bk. 26, L. ed. 827); Detroit y. Dean, 

106 U. 8. 687 (Bk. 27, L. ed. 800); Hayden y. 

Manning, 106 U. 8. 686 (Bk. 27, L. ed. 806); 

Borna/rd»y. Stebbine, 109 U. 8. 841 ^k. 27, L. 

ed. 966); Farmington y. PiUebury, 114 U. 8. 

188 fBk. 29, L. ed. 114). 

Mr. Chief Justice Watte deliyered the opin- 
ion of the court: 

This is an appeal under section 6 of the Act 
of March 8, 1876, 18 Stat at L. 470, chap. 187, 
from an order of the circuit court dismissing a 
suit, on the ground that it did not really and 
substantially inyolye a dispute or controyersy 
properly within the Jurisdiction of Uiat court 
The facts are these: 

Cashman, the plaintiff, was an alien, and he 
owned a tract of 700 acres of land in Sacramen- 
to County, California, situated on the Cosum- 
nes Riyer, which it is claimed was injured by the 
mining d&yrie thrown on it in the working of 
certain mines by hydraulic process. On the 9th 
of September, 1886, a bill in diancery was filed 
in the Circuit Court of the United States, in the 
name of Cashman, against the Amador and 
Sacramento Canal Company, a California coi^ 
poration and certain other defendants, all cid- 
zens of California, to restrain them from oper- 
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ating their mines so as to allow the dSbrieXo be 
deposited on his premises. Subpenas were is- 
sued and senred on some or all of the defend- 
ants, returnable on the second of Noyember. 
On the return day amotion was made by some 
of the defendants, and among others the Ama- 
dor and Sacramento Canal Company, to dis- 
miss the suit for want of Jurisdiction, and be- 
cause it was commenced and prosecuted in vio- 
lation of the proyisions of section 6 of the Act 
of March 8, 1876. At the hearing of this mo- 
tion it appeared, by the admission of both par- 
ties, that the County of Sacramento and Cash- 
man had, on or before the 6th of October, 1885, 
entered into a contract in writing of which the 
following is a copy: 

"Whereas, the County of Sacramento desires 
to restrain Uie miners working by hydraulic 
process on the Cosumnes Riyer and using the 
bed thereof as a place for the deposits and wast- 
age of the tailiuffs and d^yris from their mines; 
and whereas, it ]& dedred to bring such suit in 
the Circuit Court of the United States for the 
District of California and in the Ninth Circuit; 
and whereas, C^rge Cashman has brought, or 
is about to bring, such suit in said circuit court 
against the miners working on the Cosumnes 
luyer by hydraulic process; and whereas, the 
County of Sacramento is directly interested in 
the said suit and in the subject matter of liti 

Sttion, and the same is brought for its benefit, 
e county being unable to sue in such court; 
and whereas, the County of Sacramento, by a 
resolution duly passed by its board of supervis- 
ors on the 22d day of September, 1886, has 
agreed to pay the costs and expenses of such [ 60] 
suit, and to keep thesaid Gtoorge Cashman safe 
and hannless from all counsel fees, costs and 
charges to be paid or incurred therein: 

"Now, tJierefore, this contract and indent- 
ure, made in pursuance of said resolution be- 
tween the County of Sacramento, the party of 
the first part, and Gtoorge Cashman aforesaid, 
party of the second part, witnesseth: That the 
party of the first part, the said County of Sac- 
ramento, does hereby stipulate, covenant and 
ame to supply the raid (ieorge Cashman with 
the services of competent attorneys, to wit: A. 
L. Rhodes, 8. C. Denson and Robert T. Devlin, 
to in8titute,conduct, and manage such suit; and 
does further covenant and agree to pay all the 
charges, costs and expenses thereof or con- 
nects therewith, and to hold and keep him, 
the said G^rge Cashman, safe and harmless 
from any costs, counsel fees, charges or expens- 
es to be paid or hicumd in the institution, con- 
duct ana prosecution of the said suit 

"The said George Cashman, the party of the 
second part does hereb)r stipulate, covenant, and 
agree not to compromise, dismiss or settle the 
said suit without the consent of the County of 
Sacramento, and to allow the said county and 
the attorneys aforraaid in its behalf to manage 
and conduct the said suit, to the same extent 
and in the same manner as if such suit had 
been commenced by and was prosecuted in the 
name of the said County of Sacramento. 

"In witness whereof the {parties hereto— the 
party of tbe first by the chairman of its board 
of supervisors, he being by a resolution of said 
boara passed September vSb, 1886, duly there- 
unto authorized — ^have hereunto set their hands 
and seals this 26th day of September, 1886. 
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"Tbta contract bdug executed in duplicate, 
encb party tctalnEng one. 
[Seal of Ihe Board of Superrlaon of tlw Ooaaty 

"County of Sacrameiito, 
"By L. H. FitfBBtt, 

cnotrman Board of Bu^enimn. 
"Geo. Caflbman. [skai,,]'' 

ITpoa this iliowing, there being notliing 
•gaiiist it, the court granted the motion, "n 
revene an order to that effect this appeal waa 
taken. 

It is very apparent from thefaoe of the uiee- 
ment, on which the right to the dlimisBaf de- 
penda, that the suit waa orifinaUy brought by 
the Coun^ of Bactameato for lis own benefit, 
and that the name of Cashman mt used with 
hii consent, becauae the counn coold not sue 
b Ita own name in the Cinnut Court of the 
L'nited States. The recital shows in express 
lema that the salt was brought for the benaflt 
Hi tba county because it desired to restrain the 
miners from depoeiUng the dBtrit ttoxa their 
mines in the bed of the river, and It conld itot 
toe therefor in its own name in the oourta of 
the United Statea. For this reaaon the co^inty 
prorided the attorneys who were to "institute, 
condoct and manace such suit," and It agreed 
"to pay all the diarns, costs Mid axpenaes 
thereof or connected thorewith, and to bold 
and keep * * * Cashman safe and haimleaa 
bom any coats, counsel fees, eha^^ or expena- 
«• to iM paid or incurred in the Institution, 
cDDdnct and prosecution of the ault." And 
Cashman. on bit part, agreed "not to compro- 
miae. dismlsB or settle the ■ • * mlt without 
the conaent of the county, • • • and to allow 
the * * * counqr and the attorney! * * * in 
Its bcdialf to ntaaage and conduct the * * * 
■ait to the same extent and in the tame 
nanner as if such suit had been commenced 
and latwecoted in the name of the couo^." 
From the reiy beginning the Bult was and Is in 
reality the suit oi the oonnty, with a party 
plaintlir "collodrdy made," "f or the porpoee 
of creadnK a case ocwnizable" by the Ciniult 
Ooimof the United States nnder the Act of 
Maidi 8, 187S. VTbile, therefoie, the "dispute 
or controrersy" "InvolTed" to nominallT be- 
twem Oaihman. an alien, and the defanunta, 
ddzens of California, it la "really and sabstan- 
tiaUy between one of the countlwof Oalifomla 
and dUzens of that State, end thus not "pnm- 
«ly within the jnrisdictfm" of the oroult 
court. 

7^ ord«r dttmitting tlU tuft it i^girtMi. 

Tma oqny. Test ; 

JsBies H. KoKeiutej, Os^ Bop. Ocnirt,D. & 



(•q COUNTY COURT OF OAPBOIRAKDEAU 
COUNTY, MISSOURI, Airo WILLIAM 
HAOAR BT u.., Ihe Judges Thereof, Plffi- 
m Err.. 

UNITED STATES, « rrf. Jomr T. Hill. 



L Wlie^e bonda «ei« Mued bj » monlolpal oi 
potKtlon under a Rstute requlrlDBa Levy or spec 
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1 Si 

The case is stated by the court. 

Mr. R. B, Oliver, for phOntiffs lo irror: 

The contract between the taxpayers of Cape 

Girardeau TownsMp and the relator herdn was 

to the effect that their r«al estate alone in s^ 



township should be charged with the payment 
ot said bonds, and that the personal property 
therein situate should not be chsrgea for the 



payment of anv part of the eame. With this 
contract In thcdr face a majority of those votins 
on the proposition voted for thelBsnanceofsaia 
bonds. Such was the construction placed upon 
tUi Act by the Supreme Court of Missouri at 
about tbe time the bonds In Ihls suit were la- 
aued. 

Mitovri, «tr«t. If. Jl. Gent. B.B.O0. vMnn 
(h. Ot. U Ho. 511. 

The principle is identical with that rule of 
law authorizing a dty to aaaess beneOis to the 
owners of lots fronUng on streets, and with 
the cresUon of dralnln 
swamps, marshes and 01 
stavnant water. 

The assesunent is usually made with refer- 
ence to the benefit to property; and It Is diffi- 
cult to frame or to conceive of any other rule 
of apportionment that would operate to justly 
and equally lb all like cases. 

Dhrigv. 8t. louit, 44 Mo. 4 .. .^ 
Z«Ms O). T,.&anfin,9THo.49S;Cooley,0. .. 
Llni.pp.*906,7,10,ll.andcasesdted. Bedgw- 
Stat. ft Const. Llm. SIS-S, IW4, SST. 

The State, throu^ Ite Lnulatoie of 1688, 
authorized tha tai^yers of Cape Oirardean 
Township to enter Into a contract with the liold* 
en of ite bonds, npon the express condition that 
if eaid township would assist In building a rail- 
road, a benefit to Ihe public, tbe State would 
guaranty that their real estate alone should be 
taxed and that their pereonal property should 
not be so taxed. 

Cooley, Oonst. Lfm. * S78. and casee dted; 
Soon Y. neifie R. B. SI Mo. 24. 

That the Legislature of a State can surrender 
fte soverefgn power to las certain property, 
rij;hls, or franchises is not an open quesnon, 

DartmoatA Coll. t. Woodward, 4 Wheat S18 
(IT V. B. bk. 4, L. ed. 620). 

In MiMvau v. Olwletton, 96 U. S. 483 (Bfc. 
94, L. ed. ilO), this court in substanoe said: a 
Legislative Act which assumes lo repeal any 
tax law in force when relator's bonds were » 
sued, and under which he was entitled to en- 
force pavment, la, as to him, unconstitutional 
and voia. 

Hera tbe munidpallty does not seek to 
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aTold what it has ezprenl j promised, but in tX- 
tempting l:(7iiMi9id!0f7iitf to compel the County 
Court to lery a tax on the personal property of 
the township, the creditor endeavors to make 
property Uable to pay a debt the mnnicipality 
expressly promised should not be so made lia- 
ble. 

The Act of 1871, if constmed to make the 
personal property ot Gape Girardeau Township 
liable for a debt yotBd with reference to the 
realty of the towndiip alone, is in effect the 
establishment of a pecuniary demandagainst the 
personal property of the dozens of that munici- 
pal township without their consent, a consent 
expressly required by the State Constitution. 

bee HampMrt ▼. Franklin, 16 Mass. 7(^84, 
cited in Cooley, Taxation, p. 484. 

The power to force taxation upon the people 
for objects not within the ordinary scope of 
local government is also denied in Maine, Wis- 
consin, Michigan, Ejinsas and Blinoia. 

Cooley, Tax. p. 484. 

MutfTM, J. B. HendaraoB and Jammm M. 
Lewis, for defendant in error: 

The power of the Legislature to pass the 
amendatory Act of March 10, 1871, subjecting 
personal property to the payment of a pre-exist- 
ing debt Is fully settled by the adjudications of 
the Supreme Coxat of liiwouri. 

Bdnnibal.ete. B, B. €h. v. State Bd, BguaU- 
watian, 64 Mo. 294: St. Louie v. Clemene, 62 Mo. 
188: Qlatgcw v. Bourn, 48 Mo. 479; St, Louie 
▼. iifre. Bank, 49 Mo. 674; St. Joeeph v. Han- 
nibal A St, J. B. B. Oo. 89 Mo. 476; Stats v. 
DuOe, 48 Mo. 282: IforthemMo. B. BCo.y, 
Maguire, 49 Mo. 490; StaU^. St. Louie Oo, Ot, 
84 Mo. 546. 

The rulings of the l^Ossouri Court are sus- 
tained on principle by the decisions of this 
court. 

MoOuUoeh v. Md. 4 Wheat. 428a7 U. S.bk. 
4, L.ed.606); PitUburg, Ft. W. dCB.R Oo. 
▼. Jto. 15 Wall. 826 note (82 U. S. bk. 21, L. ed. 
189); Bank v. 2feu> York. 2 Black, 681 (67 U. S. 
bk.17, L. ed. 451); VeaeieBank y,Fmno,S Wall 
588 (75 U. S. bk. 19, L. ed. 482). See also, 
Truiteee of 0am «. Bmn, 16 Ohio St 88; Ta/y- 
tor v. Thomp$on,42 HI. 9; Brieeoe v. AUieon, 
48 HI. 291; .iAI v. Qleim. 52 Pa. 482; Dunno- 
van V. mMi, 57111. 68; John v. Oincinnati, B. 
SFkW.RB. Cb. 85 Ind. 589; Oommomoealth 
T. Oommr. 40 Pa. 848. 

Mr, JutUee Harlan delivered the opinion of 
the court: 

This it a proceeding l^ mandamus com- 
menced in the Circuit Court of the United States 
for the Eastern I>istrict of Missouri The infor- 
mation is based upon a Judgment obtained l^ 
therektorin that court AjSil 7, 1881, for the 
sum of 18.659.80, the amount of certain past 
due coupons of lionds issued by the Coun^ of 
Cape Guardeau, in that State, for thepayment 
of a subscription made by the township of the 
same name to the capital stock of tne Cape 
Girardeau and State line Railroad Company. 
The authority for making the subscription and 
iflsuinff the bonds was a popular vote at a town* 
ship election held on the I8th of April, 1869, 
under a statute of March 28, 1868, entitled "An 
Act to Eadlitate the ConstruBion of Railroads 
in the State of Missouri." Laws Mo. 1868, p. 
92. The first section of that Act prescribes the 
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condition upon which such elections could be 
ordered by the county court, and requires 
coupon Ixmds to be issued, in payment ox any 
subscription voted, "if it shall appear, from the 
returns of such deotion, that not less than two 
thirds of the quaUfled voters of such township 
votinff at such election are in fkvor of such sub- 
scription." By the seocmd section it is made 
the duty of the county court, from time to time, 
in order to pay any subscription so voted, or 
the interest and prmcipai of any bond iwued on 
account of such simoription, to "levy and 
cause to be collected, in thesame manner as 
county taxes, a spedal tax, which shall be levied 
on all the real estate lying within the township 
making the subscription, in aoooidance with 
the valuation then last made by the county as- 
sessor for county purposes." 

Bv an Act passed March 10, 1871, the second 
^secdbn of the last mentioned statute was so 
amended as to require this special tax to be 
"levied on all the real estate OMl'tfrstma^ pre^p- 
SHTtff, induding aU statmnsntstfmerehants doing 
tnmnsss within the sdd dty, town, township 
or county, lying and bdng within the town- 
ship makhig the subscription, in accordance 
witn the valuation then last made I7 the county 
assessor for county purposes; Provided, houh 
ener, that no coun^, dty, town or township 
shall ever in the aggitmte subscribe a sum ex- 
ceeding 10 per cent en the last annual assess- 
ment, within said county, cKy or township." 
Laws Mo. 1871. p. 55. 

It is averred in the information that ademand 
was made upon the County Court and the 
Judges thereof to pav the said Judgment, in- 
terest and costs, or that they levy and cause to 
be collected upon the real estate and personal 
property in the township subject to taxation, in- 
duding merchants' licenses, a tax according to 
law for^the purpose of paying the said Judg- 
ment, interest and costs; that sudi demand 
was refused; and that the ooimty has no prop- 
erty out of which the Judgment, intarest and 
costs can be made. 

The return of the alternative writ of iTiandSa- 
mue admits the ri^t of the relator to a levy of 
a tax upon the reiu estate in the township; but 
to so much of the information asseeks to com- 
pel a levy upon personal property and mer- 
chants' lioeDses, the coun^ malras the following 
defense: That the Act ox Mardi 10, 1871, was 
repealed by the General Assembly of Missouri 
in 1879, before the relator obtained his Judg- 
ment; and that the County Court has not had 
since sudi repeal, and has not now, any author- 
ity to levv taxes upon personal proper^[ or 
merchants'^ licenses m the Township of Cape 
Girudeau for the purpose of paying relator's 
Judgment. 

I^n the final hearing of the cause, it was 
ordcff^ that the County Court, within thirty 
days alter being served with a copy of the order, 
shall cause to be paid whatever amount of 
money may be in the treasury of the county to 
the credit of the township, applicable to the 
payment of the Judgment herem; "said amount 
bemg whatever sum has not been heretofore 
paid on Judgments and writs thereunder, pr^ 
rata, rendered upon coupons for whidi taxes 
have been collected for the coupons due of Uie 
same year, from which said Judgments and 
writs, if any other than the relators in this casSi 
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It msfuitbvwderedand adjudged that, in 
dofuih of tbe pajmenttd the hill amount of 
the principal, biteiest, and oosta, the County 
Ootut "cMiae to be lerled and collected. In the 
«OM muiuer u ooantj tozee are levied and 
collected, aapedaltaxtobeaMeuedandleTied 
Ml all tbe leal eitUe and personal proper^ ly- 
ing and belDK within the Township of Cape 
Otnudeea.ln iLe aald CouuQ' of Cape Oinrde&u ; 
and iDClodlns all etatemeots of merchants doing 
basinees within said tonnsUn, for the pnrpose 
of paying the judgment of r^stor, or to much 
thoeof aa mvr runaln unpaid at the time of 
maklnc said levy, together with interest and 
coeta; that the lerr so ordered and directed be 
mode at the time M maUng the annual levy of 
taxes for state and county purposes in the year 
laSS; that the said ^^ecial Iax be extended on 



collection of sild tax t^ suit, distraint, or other- 
wise, as by law required, and when ooljected to 
pay the same to me relator or hla attorn^ of 

Frran that Judgment the present writ of error 
(''] has been prosecuted. 

The plaintlSs In error concede, ai they iniut 
have done, that the coupons upon which tbe re- 
iMor obtained judgment are, m view of the de- 
' ' IS of this court, obligations which may be 



iator u entitled to have a tu levied upon any 
propertv other than le^ estate lying within the 
township. In behalf of the plalnufb in error 
it is contended that, as the Act of 186S only re- 
quired a lax to be levied on real estate. It was 
beyond the power of the Legislature by subse- 
quent enactment, after the bonds were issued, 
to subject any property other than real estate 
to tantion lor the purpose of meeting this 
UabOi^ of tbe towtublp. Such leglslatlou. It 
la claimed, is in violation of tbe prohibition, 
found hi both the National and State Constltu- 
Hons, of lawBlmpitiring the obUntlons of con- 
tracts. This position cannot tie malntdned. 
There was noC within the meaning of such 
prahtUtion, any contract between tbe State and 
the township in respect elthar of the subicrip- 
tion which the latter voted, or of the bonds is- 
■nedinltabdialt The township being a part 
of tbe dvQ government of the State established 
for public parpoeea, the powers conferred upon 



oonalstent with the contract rights (tf third par 
tiei. But for tbe provision in the State Constl- 
tnHon maUng tbe assent of the voters of the 
township, given at an election held for that pur- 
pcee, a condition precedent to the right of 
makingambacription.'lnits behalf In aid of 
the cottstmction of railroads, the LegiBjature 
could have imposed the tax without suEmlttijig 
the queation to popular vote. Tbe provision in 
tbe Act of 1868 subjecting real eataU to tbe lax 
therein authorized was nothing more than an 
expre«lon of the legislative will, and did not 
prevent the enlargement, in the discretion of 
lis V. 8. 



having l^ally incurred an obligation 
to pay the bonds in question. It was competent 
for the L^slature, at anv time, to make pro- 
vision for its beingmet Sy taxatico upon any 
kind of proper^ within the township that was 
subject to taxation for public purposes. 

liie onlv remaining point to be considered Is 
whether toe Act of 1871 wastnforee when this 
proceedlngwas conunenced. We are of opin- 
ion thst it was. It certainly had not then been 
expressly repealed. But It la argued that the 
t^eglsUture refused to Incorporate it In tbe Re- 
vinon of 1870, and by such refusal indicated a 
purpose to repral it. One aoswerto this argu- 
ment is thU it doos not appear that the Legisla- 
ture so refused. In express direction, at the 
regular session of 187B, was that tbe Revised 
Statutes, which it then ordered to be prepared, 
should contain ail laws of a general nature hi 
foree at tbe commcucement of that session and 



and continued in force by U)< 
ions." Rev. Stat Ho. 1ST9, § SIM. It was 
further declared that ' 'All Acts or porta of Acts 
of a general nature, in force at the comtneuoe- 
ment of the present session of the Qeoeral As- 
Bembly, and notrepenled, shall be and the same 
are hereby continued in full force end effect, 
unless tbe samebe repugnant to the Acta passed 
or revised at the present session." § Slol. It 
is not claimed that the Act of 1871 was rep^- 
nant to any Act passed at tbe session of iSH, 
whea the ravielon was set on toot; and as it had 



seems to have been the view of the Legislature 
ata subsequent session; for, byso Act passed 
tfareh 24, 1886. after tiie Jud^nt bekw, tbe 
Act of March 10, 1871, waseipreaslv repealed. 
We perceive no ground for holdinguiat tbe Act 
of 1871 wasrepealedpriorto the passage of the 

Act of ises. 

TAeJv^fjntnt it ngkmad, 
Trueoop7, Test _ 

Jamee H, HoKamier. Ctark, Sup. Oonrt, 0. 8. 
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for iti iNirpQie, and wr on g fu lly pennltted to be- 
come oooked up, evidence was inadmliBible of 
what, in the case of a tre8het,or of a flrreat fall of 
rain, would be the consequence of the differenoe in 
level between the aewar In Question and another 
sewer oonneotinff with It, offered with a view of 
showing that the plan on which the sewer had been 
constructed had not been judiciously selected. The 
evidence was Incompetent as showlDg the plan of 
drainage to be injudicious and insufBclent, and im- 
material upon the question of negligence in the 
construction or repair of the sewer, or that it 
created a nuisance. 

[No. 188.] 

Argued Mar. 23, U, 1886. IkeidadApr.19,1886. 

r( ERROR to the Supreme Court of the 
District of Colombia. Affirmed. 

Statement l^ Mr. Justice Oimsr : 

This was an action a^nst the District of 
Columbia by ft citizen ana taxpayer in Wash- 
in^n, to recover damages caused to his house 
aim land fronting on Missouri Avenue, in the 
summer of 1877, oy the overflow of foul water 
from a sewer in that avenue, which the decla- 
ration alleged that the defendant knowingly 
constructed and continued upon an unreason- 
able and defective plan, and of inadequate ca- 
pacity for lis purpose, and wrongfully permit- 
ted to become choked up. The defendiEmt de- 
nied its liabili]^. 

The plaintifl's bill of exceptions stated that 
he testified that at the time alleged his bouse 
and land were overflowed and injured by foul 
water from this sewer; that he noticed that the 
water in the avenue was very deep; and that 
he never saw or knew of any floodmg or over- 
flow of the avenue or of his property until the 
sewer was constructed. The rest of the bill of 
exceptions was as follows: 

' ' And to sustain further the issues joined, the 
plaintiff put upon the stand, as his witness, 
Benjamin Severson, a citizen of Washington, 
and an engineer by profession, who testified to 
the Tiber sewer beinff two feet lower at its base 
than the Missouri Avenue sewer where they 
meet each other; and being asked by the coun- 
sel for the plaintiff what, in his opinion, Uie 
consequence would be in case of a freshet or 
great fall of rain, the question was objected to 
by the counsel of the defendant, unless the 
counsel for the plaintiff stated his object in ask- 
ing such question; and thereupon it appeared 
that it was asked with the view of showing by 
that witness that the plan on which the sewer 
had been constructed by the authorities of the 
{20] District had not been judidously selected; 
and thereupon the testimony was objected to, 
and the court after argument, sustained the ob- 
jection, to which ruling the plaintiff's counsel 
excepted." 

The jury returned a verdict for the defend- 
ant, the exceptions were overruled by the court 
in general term, and the plaintiff sued out this 
writ of error. 

Mr. Frank T. Browning^, for plaintiff in 
error: 

Whether the defendant should lay a sewer or 
not in front of plaintiff's premises, may be held 
to be a matter of discretion, and in determining 
that question, its officers may be said to be act- 
ing judicially; but having determined to lay 
one, their acts as to the plan thereof, and its 
construction in accordance therewith, are min- 
iFterial. 

?6 



Bari&n v. Byraeuse, 86 N. T. 54; BoantoHU 
▼. Decker, 84 Ind. 825: City of Dixon v. Baker, 
65 HL 518; Weiss v. City of Madison, Iti Ind. 
241; Ashley ▼. FM Huron, 85 Mich. 296; Cool- 
ey. Torts, 580; Oummim v. City of Seymour, 
79 Ind. 491. 

The skill and care which is incumbent relates 
as well to the capacity of the sewer as to Uie 
mechanism in its construction; as well to its plan 
as to its execution. 

Indianapolis y. Hufer, 80 Ind. 235; Logans- 
port V. Wrigftt, 25 Ind. 512; Rochester mite 
Lead Oo. v. Eocfiester, 8 N. Y. 468. See espe- 
cially Weiss V. City of Madison, 75 Ind. 241; 
Weightman y. Was^iington, 1 Black, 89 (66 U. 
8. bk. 17, L. ed. 52). 

Messrs. A. G. BiddU and H. S. Davis, for 
defendant in error: 

Cited, MiUsv. Brooklyn, 82 N. Y. 4SB: Child 
y. Boston, 4 Allen. 41; Wilson y. JVtfw York, 1 
Denio, 599; Carr y. Northern Liberties, 85 Pa. 
St. 824, approved l^ Sharswood, J., in Orant 
y. Brie. 69 Pa. 422; Detroit y. Beekman, 84 
Mich. 125; Van Petty. Davenport, 42 Iowa, 808; 
DiU. Mun. Corp. 8d ed. ^ 949, 966, 980. 997, 
1041, 1048, 1044, 1046-1051; BoU v. Indianapo- 
lis, 52 Ind. 547; .800^ v. City qf Anderson, 91 
Ind. 591: Fairy. PhUa, 88 Pa. 809; Foster y, 
St. Louis, 71 Mo. 157; Mines y. Lockport, 50 
N. Y. 238; Urquhart v. Cdgensburgh, 91 N. Y. 
67; S. C. 97 N. Y. 288; Lansing v. Toolan, 87 
Mich. 152; Ashl^ v. Port Huron, 85 Mich. 




HiU y. Boston, 122 Mass. 844, 858, 875. 



Mr. Justice Qrmwp after statin? the case as 
above reported, delivered the opmion of the 
court: 

The duties of the municipal authorities, in 
adopting a general plan of drainage, and deter- 
mimng when and where sewers shall be built, 
of wlmt size and at what level, are of a quasi 
judicial nature, involving the exercise of delib- 
erate judgment and lar;^ discretion, and de- 
pending upon considerations affecting the pub- 
uc hesOth and general convenience throughout 
an extensive territory; and the exercise of such 
judgment and discretion, in the selection and 
adoption of the general plan or system of drain- 
age, is not subject to revision by a court or jury 
in a private action for not sumdentiy draining 
a particular lot of land. But the constructiop 
and repair of sewers, according to the general 
plan so adopted, are simply ministerial duties; 
and for any negligence in so constructing a 
sewer, or keeping it in ^repair, the municipality 
which has constructed and owns the sewer may 
be sued by a person whose property is thereby 
injured. 

The principal decisions upon the subject are 
collected in the briefs of counsel, and generally, 
if not uniformly, support these propositions. 
The leading authorities are the ludgments of 
the Supreme Judicial Court of Massachusetts, 
delivered by Mr. Justice Hoar, in Child v. Bos- 
ton, 4 Allen, 41, 51-58, and of the Court of Ap- 

g»l8 of New York, delivered by Chief Justice 
enio, in MilU v. Brooklyn, 82 N. Y. 489, 495- 
500. 

In Barnes v. District of Columbia, 91 U. S. 
540, 556 [Bk. 28. L. ed. 440, 445], it was said 

1181. S. 
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thai in BochmUr White Lead Oo. y. BoekuUir, 
8 N. Y. 463, "The city was held liable •because 
it coQstmcted a sewer which was not of suffi- 
Hent capacity to carry off the water draining 
hito it. The work was well done; but the 
adoption and canning out of the plan was held 
to be an act of negligence." But this was clearly 
a mistake; for in the Bochester Case the fact was 
distinctly found that the insufficiency of the 
culvert to carry off the water was owing, not 
merely to thesmallness of its size, but to " the 
want of skill in its construction;" 8 N. Y. 465; 
and the case was distinguished on that ground 
in MOlsY, Brooklyn, 82 N. Y. 499. The question 
in judgment in Barnes y. Dietrict of Columbia, 
as well as in Weighiman y. Wa^ington, 1 Black, 
39 [66 U. S. bk. 17, L. ed. 52], was of municipal 
liability, not for an inliiry to property by a 
sewer, but for a personal injury to a traveler by 
a want of repair in the highway, a question not 
now before u& In Barton v. ayraeuee, 86 N. 
Y. 54, also dted for the plaintiff, the groimd of 
action was not the plan of constructing the 
sewer, but the neglect to keep it in repair. 

In the present case, the only evidence offered 
by the plaintiff, which was excluded by the 
court, was evidence of what, in the case of a 
freshet or of a great fall of rain, would be the 
consequence of the difference in level between 
the sewer in question and another sewer connect- 
ing with it; and this evidence, as the plaintiff's 
counsel avowed, was offered ** with the view of 
showing that the plan on which the sewer had 
been constructed by the authorities of the Dis- 
trict had not been judiciously selected." 

The evidence excluded was clearly inadmis- 
sible for the onljr purpose for which it was of- 
fered. As showing that the plan of drainage 
was injudicious and insufficient, it was incom- 
petent. As bearinf^ upon the question whether 
there was any negligence in the actual construc- 
tion or repair of the sewer, or the question 
whether the sewer was so constructs as to 
create a nuisance upon the plaintiff's property, 
it was immaterial. The instructions fi^ven to 
the jury are not reported and must be pre- 
sumed to have been accurate and sufficient. 

Judgment aMrmed, 

Trae oopy. Test: 

James H. MoKenney, derk. Sup. Oourt,n. 8. 



MEXICAN NATIONAL CONSTRUCTION 
COMPANY, Flff, in Err., 

V. 

GUILLAME REUSENa 

<8ee a a Beporter's ed. 49-64.) 

Practiee^^eecuHty en supersedeas. 

A motion to require plaintiff in error to furnish 
additional eecurily, not because plalntiff^s condi- 
tioD has changed since the security was taken, but 
because another surety ougrht to have been required 
before the attachment was discharged, will not be 
granted, as this was one of the facts existing at the 
ome the security was accepted, and not open to 
consideration on review. 

(No. 980.] 
BubmiUed Apr. It, 1886. Decided Apr. tS, 1886. 

IN ERROR to the Circuit Court of the United 
States fof the Southern District of New 

118 U. S. 



York. Motion for additional aecurily on the 
eupereedeae. Denied. 

This action was commenced in the Supreme 
Court of the State of New York, in February, 
1884, by the defendant in error a|;ain8t the 
plaintiff in error, to recover a sum of money. 

On or about the 6th day of February, 1884. 
the defendant in error obtained a warrant m 
attachment against the property of the plsintiff 
in error; and the sum of $80,000, then on de- 
posit in the American Exchange National Bank 
to the credit of the plaintiff in error, was levied 
on by the sheriff to secure said claim, interest 
and costs. 

On or about the 20th day of February, 1884, 
the plaintiff in error served an undertaking; 
for tne purpose of discharginesaid attachment, 
pursuant to sections 687 and 688 of the Code of 
Civil Procedure of the State of New York. 

The undertaking given by the plaintiff in er- 
ror in this case was not an unoertaking with 
two sureties as provided in section 688 of the 
New York Code, but was one executed by the 
Fidelity and Casualty Company of New Y ork, 
pursuant to the Act of the Legislature of the 
State of New York, passed June 18, 1881, be- 
ing chapter 486 of the Laws of 1881, entitled 
"An Act to Facilitate the Giving of Bonds Re- 
quired by Law." 

It was allowed by one of the iustices of the 
Supreme Court of the State of New York, 
against the protest and objection of the plaint- 
iff in error on or about the 23d day of Feb- 
ruary, 1884. 

The Fidelity and Casualty Company of New 
York, that gave this undertaking, did so under 
a special rule of the Supreme Court of the 
State of New York, adopted by said court after 
the passage of the above Act of 1881. 

Th ireaiter a general demurrer to the com- 
plaint of the plaintiff in error was interposed 
bv the defendant in error; and when the issues 
of law raised thereby, were upon the day cal- 
ender of said supreme court for trial, the case 
was removed into the Circuit Court of the Unit- 
ed States for the Southern District of New 
York upon the petition of the plaintiff in error. 

On or about the first day of December, 1884, 
an argument was had upon the demurrer be- 
fore me circuit judee, and he rendered a decis- 
ion in favor of the defendant in error upon said 
demurrer, but granted leave to the plaintiff in 
error to answer the said complaint. BettseTU 
v. Mexican 2^. Oonet. Co. 22 Fed. Rep. 522. 

Thereafter the plaintiff in error answered the 
complaint, and on or about June 8, 1885, the 
action was tried, and a verdict was rendered in 
favor of the defendant in error for the sum of 
$27,708.05, and on or about August 12, 1885, 
judgment was entered against the plaintiff in 
error for the sum of $28,062.86. 

Subsequently a writ of error was allowed, 
and a citation was issued to the defendant in 
error, returnable on the second Monday of Oc- 
tober, 1885. 

The bond which was given by the plaintiff in 
error and approved at the timethe writ of error 
was allowea, is a bond with two sureties in the 
sum of $5, 000. 

Mr. Michael H. Cardoio» for defeud^AOi 
in error in support of motion. 

Meeen. Joseph H. Choaie and T. F. H. 
Meyer, for plaint in error, contra. 

17 
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Mr. Ohirf Ju$Hee Walte deliyered the opin- 
ion of die oourt: 

This motion is denied on the authority of 
Jerome v. IP Carter, 21 Wall. 17 [88 U. 8. bk. 22, 
L. ed. 616]. Neither the circumstances of the 
case, nor of the parties, nor of the sureties on 
the bond have changed since the security was 
taken. All these tiungs are now as they were 
then. 

We do not understand the case of NiehcU ▼. 
MdeLean, 98 N. Y. 458, to decide that the guar- 
anty by the Fidelity and Casualty Company 
of rTew York, of the undertaking of the Mex- 
ican National Construction Company for a dis- 
charge of the attachment, is void because signed 
by one surety and not by two, but only that it 
need not have been accepted by the judge as 
sufficient security. It was accepted, however, 
and the attachment was discharged. It stands, 
therefore, as security for the payment of the 
judgment, and the judge, when he took the 
iupersedeae bond, acted with reference to a 
judgment which was "otherwise secured" 
within the meaning of Rule 20, and could be 
governed accordinny. The present motion is 
not made because Uie condition of the Fidelity 
Company has changed since the security was 
taken, but because another surety ought to 
have been required before the attachment was 
dischai^Sed. This was one of the facts ezistiiu: 
at the time the securi^ was accepted, and, 
therefore, under the rule in Jerofne v. JCOarter, 
not open to consideration here for the purposes 
of a review of the action of the judge who fixed 
the amount. 

Denied, 

True copy. Test: 

James H. MoKenner, Gtork, Sap. Ooart» U. S. 



CHARLES C. CADMAN, Appi., 

WILLIAM PETER 
OSee a a Reporter^ «}. 79-e(U 

Chntejfanee abeoluie in ierfM—tuffideney qf parol 
evidefice toehow thai H.toai intended m eeeuri- 
ilffor a debt, 

L If aoonveyaQoelsmadetnfee,withaooveiiaDt 
of warranty, and there is no defeasanoe, either in 
the oonveyanoe or in a oollateral paper, parol evi- 
dence to show that it was intended to seoure a debt 
and to operate only as a mortgage must be clear, 
unequivocal and oonvlnoing, or the presumption 
that the instrument is what it purports to be must 
prevaiL 

2. The evidence in thepreeent case eTamlned, and 
held insuiBcient to entitle the complainant to relief 
under the rote. 

[No. 824.] 
Argued Apr. IS, U, 1B86. Decided Apr. 2$, 1886. 

APPEAL from the Circuit Court of the United 
States for the Western District of Michigan. 
Affirmed, 

The history and facts of the case appear in 
the opinion of the court 
Mr, C* L Waiker» for appellant: 
Parol testimony is admisabieto prove that a 
deed absolute on its face was intended as a mort- 

Wadawor(h v. Leranger, Harr. Ch. 118; Bmer- 
eon V. Attoater. 7 Mich. 12; TUden v. Btreeter. 

78 



45 Midi. 588; Hwrel t. Bearer. 60 lOch. 612; 
FurrieY, Wileocs. 51 Mich. i€5; BueeeUy, South- 
ard, 12 How. 189 (58 U. 8. bi. 18, L. ed. 927); 
Babeoek v. Wyman, 19 How. 289(60 U.S. blc 15, 
L. ed. 644); ViUa (Alexander) v. Bodriguez, Id 
Wall 828 09 U. S. bk. 20, L. ed. 406); Peugh v. 
Dami, 96 U. S. 882 (Bk. 24, L. ed. 776); IJones, 
Mort § 286. 

The burden of proof is upon the party seek- 
ing to show a deed absolute to be a mortgage, 
and the testimony must be dear. 

Howland v. Blake, 97 U.S. 624 (Bk. 24. L. ed. 
1027); TOden t. Streeter, 45 Mich. 588; 1 Jones, 
Mort. % 885. 

If the evidence shows that in fact the deed 
was given as security for a pre^xistine debt, or 
for advances made or to be made, or for both^ 
it is to be treated as a mortgage, irrespective of 
its form. 

Whether it was given as security, to usb th» 
language of «/tM^ Swayne, " is the very hingt 
of the controversy."' 

BuBBdl^. Southard, Vitta (Aiexand0r)Y. Boa- 
riguee and Peugh y.Datie, eupra; 2 Jones, Mort. 
§1089. 

In determining the question whethei :i deed 
is to be construed as a mortgage, the adequacy 
of the consideration is an important element. 

BueeeU v. Southard, 12 How. 148 ^68 y.8. bk. 
18, L. ed. 981), and cases dted; Peugh j. Davie, 
eupra. 

Bo also are the confidential idations between 
grantor and nantee. 

Babeoek y, Wyman, 19 How. 296 (60 U. 8. bk. 
15, L. ed. 647). 

So also are the necessities of the borrower. 

BueeeU Y. Southard, 12 How. 158(58X7. 8. bk. 
18, L. ed. 985). 

A promise to repay is not essential to consti* 
tute a deed a mor^B;l^ze. 

BueeeU v. Southard, eupra, and cases above 
dted. 

The fact that the grantee is to have the entire 
management of the property does not prevent 
the deed becoming a mortgage. 

Babeoek v. Wjgman, eupra; Bmereon t. At- 
water, 7 Mich. 12. 

The cases dted by the district Judge to sus- 
tain the decree are cases where it was held that 
the deed was not intended as a security, and 
they are therefore not applicable. 

Baker v. Thraeher, 4 I>aiio, 498; McOauUy y. 
Porter, 71 N. Y. 177. 

If the deed was intended as a security, |he 
right to redeem attaches thereto, even if the 
grantor at the time agrees to rdease this right 
of redemption. 

1 Jones, Mort g 251; 2 Jones, Mort § 1089. 

Meeere. HarruKm Q%9at and Aahlej- 
Pond* for appdlee: 

A deed absolute in form will not be decreed 
to bo a mortgage, unless the testimony is en- 
tirdy plain ana convincing beyond reasonable 
controversy. 

The complainant must show that the effect 
prima fade diie to the deed is not the effect 
equitably due to it; and unless the proof is en- 
tirely dear and convincing, the writing wiU b» 
hdd to express correctly Uie intention of the 
parties. 

Howland Y.BMBe,VlXJ, 8. 626 (Bk. 24, L. ed 
1027); Oaee v. Pstere, 90 Midi. 808; IWen v. 
iStfvetsr, 45 MidL 540. 

118 U. Su 
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AH parol testtmonj to eBtabllflli a trust or to 
make a conyeyance absolute upon its face a 
mortga^ should be dear, and even then should 
be received with great caution. 

CMntt Y. 8mm, 7 Iowa, 60; Kent ▼. Laslep, 
24 Wis. 654; amith t. Orsecer, 71 Dl 185; Byatt 
T. Cochran, 9t Iowa, 800; Oardnerv, WesUm, 
18 Iowa, 588; Nod v. Noa, 1 Iowa, 428. 

Under the Statutes of Michigan, and the decis- 
ions of its supreme court, trusts in lands can- 
not be created by parol 

Howell, Ann. Stat ^ 5569, 5578, 6179; Nm- 
totk T. 8ly, 15 Mich. 895; Jackeon ▼. Oleteland, 
15 Mich. 94; JMmer y. Steriing, 41 Mich. 218: 
Sandermm y. Ortwea, 18 Eng. Sep. 864; L. R 
10 C. P. 284. 

The allegations of the bill would not, if true, 
make this deed an equitable mortgage. 

Inthecaseof J^iifctfry.rArcMA^, 4 Denio, 498, 
an agreement similar to the one under consid- 
eratioo, although in writing, was held not to 
constitute a mortgage. 

See also MeCatO^ y. JPdrter, 71 N. Y. 178; 
41 CaL 28; 9 Padflc Bep. 547; Ihwr y. Lake, 
2 West Rep. 924; 107 HI. 276. 

There is no claim made by Cadman that Peter 
was ffuilty of any fraud in obtaining this deed. 
He CiEdms that the fraud consists in his refusal 
to execute the trust and that this trust may be 
established by parol; but this would be a clear 
violation of the statute. 

BoMdaU y. BaedaU, 9 Wis. 879; Lathfw y. 
.a^, 7 Barb. 59. 

Jlr. Juttiee Btaiehlbrd deliyered the opin- 
ion of the courti 

On the 25th of October, 1875. I7 a warranty 
deed, dated and acknowledged en that day, 
Charles 0. Cadman and his wife, of Detroit, 
Michigan, oony^ed to William Peter, of Tole- 
do, Onio, in fee, land In Newaygo County, 
Michigan, amounting to 8^ sections, or 5,400 
acres, the consideration named in the deed being 
$20,000. On the same day, by a mortgage dated 
and acknowledffed on that day, Peter mort- 
gaged the same land to Cadman, to secure the 
payment to Cadman of $10,000 in four months, 
and $10,000 in six months, from that date, with 
interest at 8 per cent, according to fourpromis- 
flOiY notes 01 $5,000 each, of that date, executed 
by Peter to Cadman. The deed and the mort- 
wera both of them recorded In October, 
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On the flnt of April, 1881, Cadman filed a 
bin in equity against Peter, in the Circuit Court 
of the United States for the Western District of 
Michigan^ and an amended biU on the 28d of 
April, 1881. The latter contains the following 
allegations: About the year 1874 or 1875. Cad- 
man became indebted to Peter in $10,000, for 
mon^ borrowed, Peter making his two notes, 
for $5»000 each, with interest at 7 per cent per 
annum, jMtyable to Cadman, to be by him in- 
dorsed, ana used to obtain money for Cadman's 
benefit, which was done. The notes were re- 
newed from time to time, Cadman paying up 
the accrued interest at each renewal, untfl Octo- 
ber 25, 1875. On that day, Cadman owned the 
5,400 acres of land above mentioned, covered 
with^ne timber and valued at upwards of 
$40,000, and was anxious to procure money 
and affiled to Peter to furnish him with $20,000 
more, and the negotiations with Peter cnlmi- 
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nated in the following agreement: Peter agreed 
to loan to Cadman ^,000 more, by making 
two notes of $10,000 each. Cadman was to exe- 
cute to Peter a deed of the land, as security for 
the entire $80,000. Peter was to hold the land 
until such time as it might be sold at a profit or 
for a greater sum than could be then realized, 
and, when such time should come, wa& to sell 
the land in the most advantageous manner pos- 
sible, and out of the proceeds was to pay him- 
self the $80,000, and interest thereon at the rate 
of 7 per cent per annum, and the taxes which 
he should have paid on the land, and should 
divide the surplus, if any, paying over to Cad- 
man one half, ana retaining the other half to 
recompense himself for his labor; trouble and 
expense in selling the land. Cadman received 
and used the notes for $20,000. and the trans- 
action was intended to operate as a security 
from Cadman to Peter for the repayment of the 
$80,000 and interest, and was so considered by 
both of the parties. At the time of the agree- 
ment and conveyance, the financial afEairs of 
the country were greatly depressed, and land 
valuable chiefly for its standing pine timber 
was not in great demand, and both parties knew 
that an adequate price therefor could not then 
be obtained, but luso knew that within a short 
time such land would greatly appreciate in 
value, and that, by continuing to hold the land 
until it should rise In value, they would be able 
to dispose of it at a price much beyond $80,000. 
Cadman had estimates of the timber standing 
on the land, and alleges that there was upwards 
of 40,000,000 feet at the time, worth not less 
than $60,000, and now worth, if none had been 
cut, from $80,000 to $120,000. Durihg two 
jem last past the property has become valu- 
able, and it could, at any time during the i>ast 
18 months, have been readily sold fbr a sum 
sufficient to pav all of Cadman's indebtedness 
to Peter, ana ajl moneys Peter may have ex- 
pended for taxes. Caaman, on the day 

of , 1878, applied, by letter, from Ban 

Francisco, Caliiomia, to Peter, for an account- 
ing of his doings in the matter, and received a 
reply that the land had not vet been sold, 
and consequently no account could be rendered. 
On the 4th of February, 1881. he again applied 
to Peter to settle the matter in some way, and 
Peter then ignored and repudiated the entire 
transaction, and stated to Cadman that he knew 
of no unsettled transaction between them, ex- 
cept an indebtedness of $10,000 from Cadman 
to Peter. Cadman Uiereafter offered to pay 
Peter $80,000 and interest, and any sums paid 
by Peter for taxes or other proper expenses, and 
requested Peter to release the security, and deed 
the land bade to Cadman. Cadman offers to 
pay any sum that may be found due from him 
to reter.' The bill waives an answer on oath. 
It prays for an accounting as to what is due 
from Cadman to Peter; and for a decree that 
the deed was an equitable mortgage, intended 
by tlie parties as a security for money loaned 
and expenses to be incurred about the land, and 
that Cadman be permitted to redeem the land 
on piling to Peter the money which shall be 
f ouna equitably due to him; and that then Peter 
may be directed to convey the land to Cadman. 
There is also a prayer for oeneral relief. 

The answer contuns the following averments 
Peter made the two notes for $5,000 each, to 
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the order of Oadman, to enable him to obtain 
money for his indiyidual benefit, but at an ear- 
lier date than that stated in the bilL The land 
conveyed was not, at the time,va]ued at $40,000. 
There were no neffotiations between Cadman 
and Peter whidi ciuminated in the agreement 
set forth in the bill, and Peter never made any 
such agreement. The deed was not received as 
security for money. At the time Peter received 
it the affairs of the country were greatly de- 
pressed, and the land was valuable chiefly for 
the pine timber standing on it and was not in 
great demand, and an adequate price for it was 
difficult to be obtained, and this feict was known 
to both parties, and it was expected by both of 
them that it would appreciate in value, but that 
was a matter which should not affect Cadman, 
as he was in no way to have anv interest in the 
land after the sale and the deea to Peter were 
made. The propertv has become valuable since 
Peter purchased it from Cadman, but he does 
not hold it to secure any indebtedness from 
Cadman to him. Cadman did not, at any tbne 
bk 1878, applv to Peter by letter for an account- 
ing of his aoings in the matter, and did not re- 
ceive a reply tnat the land had not been sold 
and consequently no account could be rendered. 
On the 26th of October, 1875, Peter purchased 
the land from Cadman for $20,000, the price 
agreed on between them and which was a fair 
price therefo? at the time, and the sum has 
long since been paid. After the purchase Cad- 
man never cltdmed to have any interest in the 
land until a short time before the bill was filed. 

The answer also contains a demurrer to the 
bill, as .not stating a cause of action warranting 
the relief i)rayed. 

Issue being loined, proofs were taken, and, 
on a hearing, tne bill was dismissed, in June, 
1882. The decision (12 Fed. Rep. 868) an- 
nounced these propositions: The agreement 
set forth in the bill is inconsistent with a right 
to redeem, it being stated as an a|freement un- 
der which Peter was to hold the land until he 
should sell it, and then share in any profit from 
the sale. Under that agreement, even if it was 
valid, the deed cannot be turned into a mort- 
gage, although the execution of the agreement. 
If valid, miint be compelled, when the land 
could be sold at a consiaerable profit. If the 
agreement is obnoxious to the statute which de- 
clares that no trust concerning or hi any man- 
ner relating to land shall be created by parol, 
it cannot be enforced specifically nor employea 
to turn the deed into a mortgage. Tlie agree- 
ment, if valid, would make Caiman a benefi- 
ciary under the deed, and create a trust in Peter 
concerning or relating to land, and, not being 
u writing and properiy signed, is void under 
the Statute of Frauds. 

But the grounds of the conclusion reached 
were statea thus: under the evidence Cadman 
is not entitled to relief, conceding the bill to 
state a good case. 

1. The conveyance was absolute on its face, 
for an expressed consideration of $20,000. To 
overcome the effect of the deed, and turn it into 
a mortgage, the evidence must be clear and con- 
vincing, b^ond reasonable controversy. 

2. Peter gave back to Cadman a mortgage, 
of the same date as the deed, to secure the pay- 
ment of the notes for $20,000 given for the pur- 
chase price. The mortgage was accept.«Hl and 



speaks for both parties, as a oontemporaneouf 
writing expressing thefr intention, and adding 
to the effect of the deed, as evidence that there 
was an absolute sale. 

8. On January 21, 1876, Cadman wrote to 
Peter that he had dniwn on the latter, at one 
day's sight, for $5,000. to take up at a bank a 
note of $5,000 made by Peter, due that day, 
which Cadman was unable to set extended by 
renewal. That note and another like it, due 
that day, were continuations of the $10,000 ac- 
commodation notes mentioned in the bill, which 
were in fact made in 1872. This $10,000 of 
paper is alleged by Cadman to have been se- 
cured by the deed. Peter had sent to Cadman 
two new notes to retire the two then cominff 
due, and Cadman says, in his letter, that he had 
lodced one of the new notes as collateral to the 
dralt. The draft, a copy of which is in the 
record, directs the amount to be charged to 
Cadman's account. Peter, on January 22, 1876, 
replied to Cadman thus : "I accepted your draft 
this morning. What do you think of making 
a draft on me at one day for $5,000? I do not 
have the money to pay this draft This shows 
for itself how my notes are peddled in Detroit. 
I have told you before that my credit wiU suffer 
from such transactions. You say you did this 
to save my good name. This is a most cruel 
assertion to me under the circumstances, as I 
derive no benefit from it Let me know at once 
if I must raise the money to pay this draft I 
have $5,000 to pay to your bank the same day. 
I want you to sena me something to show that 
the two notes and this draft are for your bene- 
fit, and for you to pay it in case I should be 
taken away, which we are all liable to be. My 
estate should have something to show — ^in fact, 
I myself should have it" Peter would not have 
written thus, if the $10,000 of notes were for 
him to pay, and if, three months before, Cadman 
had ffiven him security for the amount; nor 
would he have asked Cadman to give what he 
had no right to ask from him. To the above 
letter Caoman replied, on January 24, 1876: 
"I am sorely mortified and grieved that this 
should be the case, but I am ent&ely power- 
less to act. I think I can get the money on the 
other note in time to recall your acceptance. 
• ♦ * I shall try and get the money, but if I do 
not, you can draw on me at three days' sight, 
and I will get the money in meantime on the 
note. I haroly know what to do. I wiU do any- 
thing in my power. I will send you my notes 
or anything 1 have." Cadman would not have 
acquiesced in Peter's demand for something to 
show that Cadman was to pay the paper, and 
that it was all for his benefit, unless Cadman so 
understood the fact. On January 80, 1876, Cad- 
man having come to the end, wrote to Peter 
thus: *'I return your note, $5,000, herein. I 
cannot use it, except to discredit you stiU more. 
I have resigned; am a ruined man. * • • i 
owe so much money outside that I cannot stand 
the pressure. * * * My family have gone into 
the country to board, and I am rumed and 
penniless. I console myself, in your case, that 
the great bargain you made in the Newaygo 
lancu will, in some great measure, compensate 
you for the loss you must incur, for I cannot 
take care of the acceptance due early in Febru- 
ary." This was an acceptance by Cadman of 
a oraf t on him by Peter, oxawn January 28. for 
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t5,000» •! three days' sUfat. to pay the |6»000 
oiaft olGadman at one cbyssi^t which Peter 
had accepted January 32. Peter having paid 
that draft, and there still being one $5,09} note 
out against him, he would lose |10,000 by Cad- 
man, having the land to represent the ^,000 
of notes given for it, which had not matured. 
This last letter cannot be reconciled with Oad- 
man's version of the transaction as to Uie deed. 
At such a crisis in his affairs, with the transac- 
tion so recent, if he had a beneficial interest in 
the Newaygo lands, they being, as he now says, 
then worth $60,000, as against $80,000 of notes 
from Peter, he would not have dwelt on the 
great ban^ain Peter had made, as a matter of 
congratulation to Peter and consolation tohim- 
self , but would rather have taken consolation 
from the fact that he stOl had an interest in this 
valuable property. If the propertv, ample as 
Cadman now says it was, even at its value at 
that time, to secure to Peter the $80,000, was 
in fact merely a security to Peter for the $80,000, 
the idea of talking to Peter of loss was absurd. 
But if Peter owned the lands, had bought them 
at a bargain, and was likely to make by selling 
them a profit greater than $10,000, then the loss 
of the $10,000 by Oadman was properly called 
a loss to be compensated for out of a profit in 
selling the Newaygo lands for more than Peter 
had paid for them. 

These are the considerations which induced 
the circuit court to dismiss the bilL They seem 
to us of controlling weight It is not necessary 
to enlarge on them. The rule in cases of this 
kind is well settled. If the conveyance is in 
fee, with a covenant of warranty, and there is 
no defeasance, either in the conveyance or in a 
collateral paper, parol evidence to show that it 
was intenaea to secure a debt, and to operate 
only as a mortgage, must be clear, unequivocal 
ana convindng, or the presumption that the in- 
strument is what it purports to be must prevail. 
HowiandY. Blake, Vt U. S. 624 [Bk. 24, L. ed. 
10271; Ob^ V. Davi9, 116 U. S. 106 pk. 29, 
L. ed. 5881; Gcm^- Petm, 20 Mich. »»8, 808; 
TOdm T. Btreeter, 46 Mich. 588, 689, 540. 

Tmeoopy. Test: 

James E. HoKeDner« Oerk« Sup. Court. U. 8. 



[120] UNITED STATES, Flf. in Err.. 

e. 

NASHVILLB, CHATTANOOGA AND ST. 

LOUIS RAILWAY COMPANY. 

IBee & a Beporter^ ed. 12&-m.) 

JMM 8tata a§ truHea-^iohen not barred 
Statute of Limitatume. 

1. Hie Federal Government, anertlng rlghtB 
▼ested in It as a sovereign, to not bound by any stat- 
ute of limitations nnlesB Congren has dearly manl- 
fested its intention that it should be so bound. 

2l The rlffht of the United States to sue on bonds 
and coupons, purobased before the Statute of Limit- 
ations had oommenoed to run against the right of 
any holder to sue thereom with money received 
from the sale of lands ceded to the Chickaaaw Na- 
tion of Indians, to not barred by the Statute of Lim- 
itations of the State of Tennessee. 

[Na 281.1 
Argtt£d Apr. U^ 1886. Decided Apr. 26, 1886. 
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FX ERROR to the Circuit Court of the United 
States for the Middle District of Tennessee. 
Reoereed. 

Statement by Mr. Jwtiee Chraji 

This action was brought July 6, 1880, in the 
Circuit Court of the United Stotes for the Mid- 
dle District of Tennessee, upon coupons owned 
and held by the United States, for interest pay- 
able at diflferent dates from July 1, 1861, to 
January 1, 1866, on bonds made and delivered 
by the defendant to the State of Tennessee on 
July 1, 1851, and July 1, 1853, and payable to 
besrer in thirty years after date. 

The defendant filed two pleas: First That 
the United States held the coupons, not in its 
own right as the Government of the United 
States, but as trustee for certain beneficiaries, 
namely, the Chickasaw Indians, a nation of 
people, and that the cause of action accrued to 
the United States more than six years before 
this suit was brouffht. Second. That the United 
States was the holder of the coupons, not in its 
own riffht, but as such trustee, from January 
10, 1866. until January 20, 1878, at which last 
date it ceased to hold them as trustee, and be- 
came the owner thereof in its own right; and 
that the cause of action accrvj;^ a^ore than six 
years before that date. 

To each of these pleas the United States filed 
a demurrer, which vis overruled by the court, 
and issue was Joined on the pleas. 

By the Treaty of October 30, 1882, between 
the United States and the Chickasaw Nation of 
Indians, which provided for the removal of the 
Chickasaws to tne west of the Mississippi, tbey 
ceded to the United States aU their lands east 
of the Mississippi; and the United States agreed 
that those lands should be surveyed and sold, 
like other public lands, and the proceeds, de- 
ducting expenses, paid over to the Chickasaw 
Nation. The eleventh article of that Treaty 
contains the following i)rovisions: 

"The Chickasaw I&tion have determined to 
create a perpetual fund, for the use of the Na- 
tion forever, out of the proceeds of the country 
now ceded away. And for that purpose they 
propose to invest a large proportion of the money 
arinng from the sale of the land in some safe 
and valuable stocks, which will bring them in 
an annual interest or dividend, to be used for 
all national purposes, leaving the principal un- 
touched, intendmg to use the interest alone. It 
is therefore propped by the Chickasaws, and 
agreed to, that Uie sum to be laid out in stocks 
as above mentioned shall be left with the Oov- 
emment of the United States, until it can be 
laid out under the direction oi the President of 
the United States, by and with the advice and 
consent of the Senate, in such safe and valuable 
stock as he may approve of. for the use and 
benefit of the Cnickasaw Nation. The sum thus 
to be invested shall be equal to at least three 
fourths of the whole net proceeds of the sales 
of the lands: and as much more as the Nation 
may determine, if there shall be a surplus after 
supplying all tiie national wants." "At the 
expiration of fifty years from this date, if the 
Chickasaw Nation shall have improved in edu- 
cation and civilization, and beonne so enlight- 
ened as to be capable of managing so larye a 
sum of money to advantage, and with safety, 
for the benefit of the Nation, and the President 
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of the United Statef with the Senate, shall be 
Mtisfied thereof, at that time, and shall give 
their consent thereto, the Chickasaw Nation 
may then withdraw the whole or any part of 
the fund now set apart to be laid out in stocks 
or at interest, and dispose of the same in any 
manner Uiat Uiey may think proper at that time, 
for the use and benefit of the whole Nation; but 
no part of said fund shall ever be used for any 
oUier purpose than the benefit of the whole 
Chickasaw Nation." 7 Stat, at L. 881, 382, 885. 
[IM] In the Treaty between the United States and 
the Chickasaw Indians of Mav 24, 1884, article 
11, "It is stipulated that theCfovemmentof the 
United States, within six months after any pub- 
lic ssde takes place, shall advise them oi the 
receipts and expenditures, and of balances in 
their favor; and also, at regular intervals of six 
months after the first report is made, will afford 
them information of the proceeds of all entries 
and sales. The funds thenct) resulting, after the 
necessary expenses of surveying and selling and 
other advances which mav oe made are repaid 
to the United States, shall from time to time be 
invested in some secure stocks, redeemable with- 
in a period of not more than twenty years; and 
the United States will cause the interest arising 
therefrom annually to be paid to the Chicka- 
saws." 7 Stat at L. 454. 

By the Treatv of June 22, 1862. article 2, "it 
is agreed Uiat the remnant of the lands so ceded 
and yet unsold shall be disposed of as soon as 
practicable, under the direction of the President 
of the United States, in such manner and in 
such quantities as, in his judgment, shidl be 
least expensive to the Chickasaws and most con- 
ducive to their benefit" The fifth article of 
this Treaty is as follows: 

"The Chickasaws are desirous that the whole 
amount of their national fund shall remain with 
the United States, in trust for the benefit of 
their people, and that the same shall on no ac- 
count be diminished. It \b therefore agreed 
that the United States shall continue to hold 
said fund, in trust as aforesaid, and shall con- 
stantly keep the same invested in safe and prof- 
itable stocks, the interest upon which shall be 
annually paid to the Chickasaw Nation; Pro- 
vided, that so much of said fund as the Chicka- 
saws may require for the purpose of enabling 
them to effect the permanent settlement of thefr 
tribe, as contemplated by the Treaty of 1884, 
shall be subject to the control of their General 
Council." 10 Stat, at L. 974. 975. 

At the trial the following facts were proved 
and admitted: The bonds with the coupons an- 
nexed, mentioned in the declaration, were pur- 
chased in 1852 by the United States, acting as 
trustee for the Chickasaw Indians, under and 
1123] pursuant to the Treaties aforesaid, with the 
trust fund therein mentioned, and were thence- 
forth held by the United States for the purposes 
of that trust until on or after July JM), 1878, 
when the United States, by virtue of the Act 
of July 20, 1878, chap. 859, 20 Stat at L. 238, 
accounted with the Chickasaw Indians for the 
coupons sued on and interest thereon, and the 
United States has since claimed tiUe to the 
same in its own right The bonds and cou- 
pons were at first in the care and custody of the 
Secretary of the Treasury under authority of 
law, and afterwards of the Secretary of the In- 
terior under the Act of July 27, 1868, chap. 248, 

M 



15 Stat, at L. 222, until after June 10, 1876, 
when, pursuant to the Act of June 10, 1876. 
chap. 122, 19 Stat, at L. 58, they were tmnea 
over to the Treasurer of the United States, and 
have ever since been in his custody. The cou- 
pons sued on were clipped from these bonds, 
and have never been paid. The bonds, as well 
as the coupons payable at later dates, were paid 
by the defendant as they became payable. 

Upon these facts, the circuit court instructed 
the Jury that the plaintiff's right of action was 
barred by the Statute of Limitations of Tennes- 
see (Code of 1858, § 2775), the Jury returned a 
verdict for the defendant, and the plaintiff ex- 
cepted to the instruction and sued out this writ 
of error. 

Mr. Wm. A. BIaiiry» AMtt, AUy-Qen,, foi 
plaintiff in error. 

Mr. Edward H. East, for defendant in er- 
ror: 

If the United States should buy or otherwise 
become the owner or holder of commercial or 
negotiable paper already barred by the Statute 
of Limitations, as between the original parties, 
its title being derivatiye, it would get no better 
right of action than the assignor could give; 
and it would take the paper subject to all legal 
defenses existing at the time of the transfer. 

U. 8, ▼. Bitfard, 8 Pet 80 (28 U. S. bk. 7, L. 
ed. 591); Lambert v. Taylor, 10 Eng. Com. Law 
208, also reported in 4 Bam. & C. 188; Wood,, 
lim. 90; Ang. Lim. p. 88, § 40. 

It is admitted that the United States' riffht of 
action cannot be barred by any statute of umit- 
ations passed by any State, though it be named 
therein. 

U. 8. V. Th(mp9(m, 98 U. 8. 486 (Bk. 25, L. 
ed. 194). 

In all cases in which the United States brings 
an action in its own name, and solely in its own 
interest, the maxim nullum (empus applies. Id 
all cases in which it brings an action in its ovm 
name, nominally as trustee, and it is not the 
real and sole owner or beneficiary, then the stat- 
ute does not apply. 

Wood, Lim. 91, 92; MtUer ▼ 8tate, 88 Ala. 
600; Ang. Lim. pp. 28, 88, g 41; jtfbotfy ▼. Flem- 
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le maxim nuUum tempui does not apply in 
a case in which the overeign or State has some 
pecuniary intennt, and not the entire interest 

U. 8. ▼. McKemie, 2 Brock. 898; Bank oj 
Tenn. ▼. DibreU, 8 Sneed, 880. 

In the case presented the only question of any 
difficulty is whether the relation of the United 
States to this fund prevented the running of the 
statutes. That the Government held these bond» 
and coupons as trustee, for the benefit of the 
Chickasaw Indians, there can be no doubt 
While the United States made the Treaty with 
the Indians in its sovereign capacity, yet as 
trustee, collecting and investing the bonds, it 
was not acting as sovereign, but performing a 
duty which any citizen mav perform. It would 
be a difficult matter to confound the position of 
political sovereign with that of a trustee of a 
fund. The latter nowhere belongs to the duties 
of a sovereign. A government may accept the 
position of a trustee, as it may that of a com- 
mon carrier or a banker; yet whenever it does 
so, it disrobes itself of its sovereignty, and of 
the maxims which attach thereto. 

lis U. 8. 
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It cannol be said that the Indians were the 
grantees of ihe Oovemmentin any such manner 
M to brinff the case within the principles an- 
AOUDoed m Bngland, extending tne maxim to 
the grantees of the Grown, as in Dm ▼. BoberU, 
18 M. & W. 5S50, and Lee ▼. iTorfie, Cix>. Eliz. 
881. 

The Qoremment did not own the land which 
oonstituted the oonsideratioh for the trust; it 
belonged to the Indians. It did not grant the 
bonds, but bought them as trustee with the sur- 
plus funds of the Indians arising from the sale 
of the lands, and which remained after deduct- 
ing expenses; and its relation to the fund was 
titiat of a pure and simple trustee, and no other. 

In all the cases in wnich the State was the 
grantor of an equity and held the legal title, 
and in which it was held that the statute ^d 
not run, it was because the State held the rela- 
tion of grantor or vendor to a vendee, and had 
pfomised to convey upon Conditions. 

[125] Mr. JvHke Or»y» after stating the case as 
above reported, ddivered the o^ion of the 
court: 

It is settled beyond doubt or controversy— 
upon the foundation of the great principle of 
public policy, applicable to all ffovemments 
•like, wnich forbids that the public interests 
should be prejudiced by the negligence of Vae 
oflScers or agents to whose care they are confided 
—that the United States, asserting rights vest- 
ed in it as a sovereign government, is not 
bound by any statute of limitations, unless Con- 

rss has clearly manifested its intention that 
should be so bound. Lindeep v. JfUler, 6 
Pet 666 £81 U. 8. bk. 8, L. ed. 0881; United 
StaUe T. Knight, 14 Pet. 801, 815 [>» U. S. bk. 
10, L. ed. 466]; OUmn v. OhmUeau, 18 WaU. 02 
reo U. S. bk. 9g,L. ed. 68^; United SUUee v. 
Thampetm, 08 U. 8. 466 [Bk. 96, L. ed. 10^; 
^90; V. (yJSea, 106 U. 8. 878, 281 [Bk. 27. L. 
ed. 106]. 

The nature and legal effect uf any contract, 
indeed, are not changed by its transfer to the 
United Stales. When the United States, thiouf h 
ha lawfully authorized agents, becomes ^e 
owner of negotiable paper, it is obliged to 
give the same notice to charge an indorser as 
would be required of a private holder. United 
BtaUi V. Barker, 4 Wath. 0. 0. 464, and 12 
Wheat 600 [26 U. 8. bk. 6. L. ed. 7281; United 
Stateer. Bankef MetropeUe, 15 Pet 877, 802, 
808 [41 U. 8. bk. 10, L. ed. 774]; OookeY. United 
Siaiee, 01 U. 8. 880, 806, 808 (Bk. 28, L. ed. 
2871. It takes such paper subject to all the 
eqmties existing against the person from whom 
it purchases at tne time when it acquires 
its title; and cannot therefore maintain an 
action upon it, if at that time all right of action 
of that person was extinguished^or was barred 
by the Statute of Limitations. United Stateev, 
Bufard, 8 Pet. 12, 80 [28 U. 8. bk. 7, L. ed. 
6851; King v. MarraU,9 Price, 24. 

[1261 ^^ ^ ^^ ^^ ^ ^^ statute is not complete 
when the United States becomes the owner and 
bolder of the paper, it appears to us, notwith- 
■tandingthe dictum of Cowen, J,, in United 
SMee V. WJdU, 2 Hffl (N. T.) 50, 61, impossi- 
ble to hold that the statute could afterwards 
run a«dnst the United States. Lambertv.Tay- 
Isr. 4B. A 0. 188; B, 0. ^ D. A R. 18a 
u the present case, the United States bought 
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the coupons sued on, and the bonds to which 
they were annexed, long before any of them 
became payable, or the Statute of lamitations 
had begun to run against the right of any holder 
to sue uiereon. The money with which they 
were bought was money received by tJto United 
States from the sale of lands ceded to it by 
the Chickasaw Nation of Indians. Those lands, 
the money received from their sale, and the se- 
curities in which that money was invested, were 
held by the United States, in trust, to be applied 
for the benefit of Uiose Indians, in performance 
of the obligation assumed bv the United States 
by treaties with them. The securities were 
thus held by the United States for a public use 
in the highest sense, the performance of a quasi 
international obligation; and they continued to 
be so held until that obligation had been per- 
formed and discharged, alter which they were 
held bv the United States, like all other prop- 
er^ of the Qovemment, for the ordinary pub- 
lic uses. Van BroekUn v. Tenneeeee, 117 U. S. 
151, 158 [Bk. 20, L. ed. 8451. 

The necessary conclusion is that the Statute 
of Limitations of Tennessee never ran against 
the right of action of the United States upon 
these coupons, either whUe the United States 
held them in trust for the Indians, or since it 
has held them for other public uses; and that 
the decision of the circuit court was erroneous. 

This case does not present the question, what 
effect the Statute of Limitations may have in an 
action on a contract in which the United States 
has nothing but the formal title, and the whole 
interest belongs to others. See Marifland v. 
Baldwin, 112 U. S. 400 [Bk. 28, L. ed. 822]; 
MiOer Y. State, 88 Ala. 600. 

Judament renereed and eaee remanded, with 

direGttont to eet aeide theverdiet, andfar further 

proceedings in eoitformi^ with law and with this 

opinion, 

Trueoopr. Test: 

James H. MoCenney, Oerk, Sup. Ooort, U. 8. 



PENNSYLVANIA. RAILROAD COMPA- l«Ml 

NT. PENNSYLVANIA. COMPANY, 

PITTSBURGH, FORT WAYNE A CHI- 

CAGO RAILWAY CO., CLEVELAND, 

COLUMBUS, CINCINNATI & INDIAJT- 

APOLIS RAILWAY CO., LAKE SHORE 

A MICHIGAN SOUTHERN RAILROAD 

CO., Appti,, 

e. 

ST. LOUIS, ALTON A TERRE HAUTE 

RAILROAD COMPANY. 



ST. LOUIS, ALTON & TERRE HAUTE 
RAILROAD COMPANY, Appt, 

V. 

INDIAJJAPOLIS A ST. LOUIS RAIL- 
WAY COMPANY ET AU 
(See 8. G. Beporter^ ed. 290-821.) 

OititenMp of eorporatitme-^leaee ofraHfoadfor 
ninety-nineyears-^breach ofeovenante-'-eouity 
jwriedictionr-power of rauroad corporation to 
leaee^to make guaranty eontraet-^eomtrue- 
lion of charters— Statutes pfBUnois—qf Indi' 
amar^oU efeaoo uUo n qftoid contract. 
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*1. In the oaae of an exlstlnff mOroad ootpontion 
organized under the laws of one Btate, wmoh to au- 
thorized by the laws of another State to extend its 
road into the latter, it does not become a citizen of 
tho latter State by exerdsinflr thto authority, unless 
the statute giving thto permtosion must necessarily 
be construed as creating a new corporation of the 
State which grants thto permission. 

2. Where a lease of a railroad for ninety-nine 
years contained covenants for the payment of 
monthly installments of rent, to keep the road in 



repair, and to keep accounts of all matters con- 
nected with Its business, as affecting theamoimtof 
rent to be paid, which covenants were guarantied 
by other parties than the lessee, a bill wnich shows 
failure to pay rent, depreciation of the road, and 
combination of the guarantors and lessee to divert 
the earnings of the road to the benefit of the guar^ 
an tors, presents a case of equitable Jurisdiction 
when it pravs for specific performance of the obli- 
gations of the lease. In such a case a suit at law on 
ench installment of rent as it taXis due to not an ade- 
quate remedy. 

8. Unless specially authoxized by its charter, or 
aided by some other legtolatlve action, a railroad 
company cannot by lease or other contract turn 
over to another company for a long period of time 
its road and all its appurtenances, the use of its f ran- 
ch ises, and the exercise of its powers: nor can any 
other railroad company, without similar authority, 
m»ke a contract to run and operate such road, 

groperty and franchises of the first corporation, 
ucb a contract to not among the ordinary powers 
ot a railroad company, and to not to be Inferred 
from the usualgrant of powers in a railroad char- 
ter. Thomas v. Railroad Co. Bk. 25, reafllrmed. 

4. The Act of the Illinoto Legislature of February 
12, 1355, to a suflScient authori^ on the part of the 
St. Louis, Alton and Terre Haute Company to make 
the lease sued on in thto case. 

6. But if the other party to the contract, the In- 
dianapolto and St. Louto Company, had no such au- 
thori^, the contract to void as to it; and if the other 
Companies had no power to guaranty its perform- 
ance, it to void as to them, and cannot give a right 
of action against them. 

6. An examination of the Statutes of Indiana and 
of the decisions of its courts f aito to show, in the one 
or the other, anv authority for an Indiana railroad 
company to make such a contract as that between 
the principal contracting Companies in thto case. 

»• wor Is any authority found in the charters of 
*??u^' 1^^ guarantying Companies, or of the laws 
of the States under which they are organized to 
guaranty the performance of such a contract as 
this, with the parties to it and the road which it re- 
lates to being outside the limits of these States, and 
having no direct connection with their roadj^ 

8. The doctrine that acts may be done and pron- 
erty ^ange hands under void contracts which bavQ 
been fully executed, with which courts will not in- 
JS!t?*?:? sound; but any relief in such cases must 
be based on the invalldfty of the contract, and not 
in aid of its enforcement. While the plaintiff in thto 
rase might recover in an appropriate action the 
rental value of the use of its road against the lessee 
Company, the other defendants whohad received 
nothing, but had been payhig out money under a 
void contract, cannot be compeUed to iw more 
money under the same contract 

Argwd Jan. 24,16, 1886. Decided Apr, t6 ,1886, 

CROSS appeals from the Clrctiit Court of the 
United States for the District of Indiana. 
Affirmed aa to Indianapohs, 8i. L, etc. Oo. Bd- 
tersed (u to all other drfendanti. 
The case is stated by the court. 
Mmrs, John M. Butler and J. E. MeDon- 
aid, for the St. Louis, Alton* Terre Haute R. 
11. Co. 

Messra. Steveiuioii Burke, Ashley Pond 

and John T, Dye, for the Pennsylvania Rail- 
road Company et al. 
By Mr. Butler: 

The operatinjf contract of September 11,1867. 
Is a lecal. vaMcfand binding contract. 

R. 8. Ind. 1881. §§ 8951 3973. 8999, 4000, 

*Hcad notes by Ifr. Justice Miller. 
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4018, 4025, 4089. 8988, and 8967 to 8970 inclu- 
sive; 8 Ind. Stat 420, 421; Piitalnirgh,0. dt 8t. 
L. R. Ch.Y. Oohmbui. 0. di I. Gent. M. Ch, 9 
Bias. 456; Board of (kmn. of Tippecanoe €h. 
Y. Zafavette, B. dM.B.B.Oo. 50 hid. 06; Pitte- 
burgh, C. di8t, L. B. Oo. ▼. Kain 35 Ind. 291; 
Ettej/Y. Indianapolie di V. B. B. Vo.45 Ind.320; 
Aurora d 0, B.B, Oo. ▼. Latereneeburg. jQ Ind. 
87; Indianapolis d St. X. B. B. Oo, v. VaneeM 
U. S. 450 (Bk 24. L. ed. 752, 825); Archer v. 
Terre BduU dl.RB. Oo, 102 DI. 502. 

The guaranty contract of September 11, 1867, 
is a legal, yalid and hinding contract. 

Ohio d Miss.B. B. Oo,y, McCarthy, 96 U. S. 266 
(Bk. 24. L. ed. 698); Odgeneburg d L. a.B.B, Co, 
V. Pra^, 22 Wall. 128 (89 U. S. bk. 22. L. ed. 827); 
Oreen Bay dM, B, B, Oo. v. Union 8. Co. 107 U. 
S.100(Bk.27,L.ed.418); Hitchcock ▼. Galtee- 
ton, 96 U. S. 851 (Bk. 24, L. ed. 659); Green, 
Brice's Ultra Vires, 2d ed. p. 90, note "a," and 
authorities there cited; Atty-Gen. v. Great 
Eastern B. Cb. L. R. 5 App. Cas. 478; South 
Yorkshire B. Oo. ▼. Great N. B. Oo, 9 Exch. 
55; Great N, B, Oo, v. South Yorkshire B. Oo, 
9 Exch. 642; Wood. R. Law, Vol. 1, pp. 545. 
541, 474, §§ 190, 188, 170 and notes; Smead y, 
Indianapolis P. d O. B, B, Co. 11 Ind. Ill, 112; 
State Bd. of Agriculture y. dtizemf St, B, Oo, 
47 Ind. 407; Low v. Central P. B, R Oo. 62 
Cal. 60; Stewart v. Erie d Western Trans, Oo, 
17 IVIinn. 872, 878; Zabriskie y. Cleveland, O, 0. 
dl.B, B, 0?. 28 How. 881 (64 TJ. S. bk. 16, L. 
ed. 488); Chicago, B. I. d Pac, B. B, Co.y. How- 
ard, 7 Wall. 412. 418(74 U. S. bk, 19,L.ed. 117); 
Boardqf Comrs, of Tippecanoe Co, v. Lafayette, 
M.dBR B. Oo. 50 Ind. 115; FlaggY. Manftat- 
ianR Oo. 4Am. 8s Eng. R. R. Cas. 158; 8. 0, 
20 Blatchf . 142; Hoyt y. Thompson's Exr. 19 N. 
Y. 216; VanHoslrup y. Madison City, 1 Wall. 
291 (68 U. S. bk. 17, L. ed. 538). 

Both the guaranty contract and the operating 
contract having been performed by the St. 
Louis, Alton and Terre Haute Railroad Com- 
pany; and these companies, parties to these ap- 
peals, haying for over ten years received the 
benefits and advantages of these contracts, in 
procuring for them a continuous line to St. 
Louis, and the increased business such continu- 
ous line brought them, they cannot now be per- 
mitted to attempt to evade liability by pleaoing 
that the contracts Wbre vUra tires. Equity 
estops them from setting up that defense against 
either of these contracts. 

San Antonio Y.MaJiaffey, 96 U. S. 815 (Bk. 24. 
L. ed. 816); Ohio d Miss. B, Oo. y. McCarthy. 
96 U. S. 267 mk. 24, L. ed. 695); Hitchcock v. 
GplustonJ^ tJ. S. 851 (Bk. 24, L. ed. 659); NaJt, 
Bank v. Graham, 100 U. S. 699 (Bk. 25. L. ed. 
750); Daniels v. Teamey, 102 U. S. 420 (Bk. 26. 
L. ed. 187); Gold Min. Go. v. Nat. BanJt, 96 u! 
8. 640 (Bk. 24, L. ed. 648); Union Nat. 
Bank <^ St, L,y. Matthews, 98 U. S. 621 (Bk 
25, L. ed. 188); Township <tf Pine Grote v. Tal^ 
eott, 19 Wall. 678(86 U. S. bk. 22, L. ed. 227); 
Oa OreekdA.RR Oo. y. Penn. Trans, Oo. 6» 
Pa. St. 166; WoodruffY. Erie B. Co. 93 N. Y. 
609; Whitney Arms Oo, y. Barlow, 68 N. Y. 62: 
Parish V. Wheeler,22 N. Y. 494; Behler, Admrxl 
Y, GermanMut, F. Ins. Oo. 68 Ind. 855; Bick^ 
nell, Admrx. y, Widner School Township, 47 Ind. 
505; POneoastY. Travelers Ins. (^.79 Ind. 178; 
Board ^ OofM^,qf Tippecanoe Oo. v. Lafayette, 
M.dB.R B, Oo. 50 ind. 121, Bradl^Y. Bai 
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lard, 50 111. 418; Chicago Build. 8o6, ▼. Orow- 
§U, 66 lU. 459; Daml t. 6^0^, 88D1. 136; Ham- 
iUm db R. Hpd. Oo, v. andnnati, H.dbD.B. 
B. (h.29 Ohio St 841; Hays y. Oalain GatL. 
Co. 29 Ohio St., 840; Nmolmrgh PMr. Co, ▼. 
Weave, 27 Ohio St. 848; OrantY. White, 42 Mo. 
886; Green, Brice's Ultra Vires, 2d ed. note a, 
pp. 729-749; Wood. R Law,pp.491-617,§§171, 
172, 178 and notes. 

Equity looks to the intent rather than to the 
form, and treats that as done which in good 
conscience onght to be done. 

Pom. Ek|. Jut. VoL 1, p. 878; Craig ▼. Lee- 
lie, 8 Wheat 678 (16 U. S. bk. 4, L. ed. 468.) 

The Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company, and the Lake 
Shore and Michigan Southern Railroad Com- 
pany Jointly, as one iMirty, and the Pittsburgh, 
Fort Wayne and Chicago Railway Company, 
and its lessee, the Pennsylvania Railroad Com- 
pany, as the other party, are in equity each 
bound, severally, for the one half instead of 
the one third of any and all damages arising 
from default of the Indianapolis and St. Louis 
Railroad Company in the performance of the 
conditions and stipulatiODS of the operating con- 
tract of September 11, 1867. 

Brooklyn L. Ine. Co. v. Duteher,96TJ. S. 278 
(Bk. 24, L. ed. 410); Philadelphia, W. db B. R. 
R. Co. V. IVifwWtf, 10 Wall. M2 (77 U. S. bk. 
19, L. ed. 948); Chicago v. JSRieldon, 9 Wall. 64 
(76 U. S. bk. 19, L. ed. 594); Zabriskie v. Cleve- 
imtf, C. d!C.R.R.Co.2S How. 897 (64 TJ. S. 
bk. 16, L. ed. 488); Reiesncr v. CsOey, 80 Ind. 
584; WiUeute v. Norlhwestem M. L. Ine. Co. 81 
Ind. 811; JEtna Z. Ina, Co. v. Nexeen, 84 Ind. 
860; Johneon v. Qibeon, 78 Ind. 284; Aimen v. 
Hardin, 60 Ind. 122; Great K R, Co. v. Lan- 
eathiredbT. R. Co. 1 Sm. AG. 81. 

By Mr. Burke: 

Tfhe question of the ultimate liability of the 
guarantors depends upon the corporate power 
and capadtv of an Indiana railroad company 
by its presklent and secretary to enter into a 
contract with a view of promotinjr its badness, 
by which for a century to come the guarantors 
undertake that a railroad connecting with one 
of the guarantors will pay $460,000 per annum, 
and maintain, equip and operate for that period 
a railroad running across the State of Illinois, 
from the east line of the State to East St Louis 
on the west line. 

We maintain that this contract is in excess of 
the corporate powers of the several corpora- 
tions and each of them, parties thereto, ana tiiat 
their ot&cers in entering into such a contract 
dearly exceeded their authority, and tiiat the 
lessor company at the time the contract was en- 
tered into well knew that the officers of the 
guarantor companies, in entering into the con- 
tract, exceeded their powers, and that the con- 
tract was clearly ultra tiree. This view is sus- 
tained by the following considerations: 

There is no Statute of Indiana or of any other 
State authorizing the guarantors or either of 
them to enter into such a contract. 

The Statutes of Indiana under which the 
guaranton were incorporated, define specifi- 
cally the p(»wen of railroad companies, and the 
powers conferred ara to construct their roads 
Wween the points named in their charters, and 
maintain and operate them and receive the rev- 
eaiMi. Tdtheae granted powers may be added 
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such incidental powers as ara necessary to the 
proper and beneficial use and enjoyment of the 
powers expressly granted; and it has been re- 
peatedly decided by the courts of Indiana and 
by this court that such corporations possess no 
other powers. 

It is a general rule that corporations without 
statutory authority cannot enter into contiracts 
as guarantors or sureties for the debt, default 
or miscarriage of another. 

DanieT. Old Colony B. R. Co. 181 Mass. 268; 
Pearce v. Madieon £ I. R. R. Co. 21 How. 441 
(62 U. S. bk. 16, L. ed. 184); Madison, W db 
M. Plank Road Co. v. Waiertown db P. Plank 
Road Co. 7 Wis. 69; Central Bank v. Empire 
Stone D. Co. 26 Barb. 28, also 80 Barb. 421; 
Bank of Genseee v. Patehin Bank, 8 N. Y. 
809; jStna Bank v. Charter OakL. Ins. Co. 50 
Conn. 167; Lafagette, etc Bank v. St. Louie S. 
Co. 2 Mo. App. 299. 

The amount involved in the guaranty, 
$45,000,000, and probably as much more for 
equipping, maintaining and operating the rail- 
road Uie length of the time, nmety-nme years, 
the fact that lessor's road was remote from the 
lines of the* guarantors and nearly all, if not 
all, located in another State, all suggest that 
such a contract should be entered into only 
when expressly authorized by statute and by 
the observance of such formalities, including 
the approval of stockholders, h^ '«lie statute re- 
quires. 

Nothing can be clearer than that the entering 
into such a contract is not an implied power of 
a railroad company. It involves the pledge of 
money and means of the company for purposes 
not contemplated by its charter, and for a time 
and to an amount so great as to involve the sol- 
vency of the guarantors, and possibly, if not 
probably, deprive them of the means to mam- 
tain and operate their own roads and discbarge 
their duties to the public as common carriers. 

It is a rule of universal application where 
a corporation has undertaken to do that which 
under no circumstances it has the corporate 
power to do that the corporation is not bound, 
and that it may interpose such want of powers 
ju A defense 

Green BaydtM.RR Co. v. UnionS. Oo. 107 
U. S. 100 (Bk. 27, L. ed. 418); Bank of Augusta 
▼. Barle, 18 Pet 619 (88 U. S. bk. 10. L. ed. 
274); Miners Ditch Oo. ▼. ZellerbaeJi 87 Cal.548; 
Beach V. FulUm Bank, 8 Wend. 57^>; Rock River 
Batik Y. Sherwood, 10 Wis. 280; Minor y. 2^. F. 
dfN.KRR.Oo. 63 N. Y. 868. 

The contract of guaranty is clearly beyond 
the corporate powers of the guarantors. The 
power to make such a guaranty is nowhera 
expressly granted, nor is it implied from any 
of the granted powers. The only excuse for 
making such a guaranty was an anticipated 
increase of business; but as we have seen this 
will not Justify the officers of the company 
itself in assuming obligations not authorized by 
its charter. Contracts beyond the corporate 
powen of a corporation are uniformly held 
mvalid. 

Vandatt t. South San F. Dock Co. 40 Cal. 88; 
BeUmyerY. MarshaUtown, 44 Iowa, 664; Week- 
lerY. mrst Nat. Bank, 42 Md. 681; St. Louis 
Y. Weber, 44 Mo. 647; Matthews ▼. Skinner, 62 
Mo. 829; Brooklyn Gravel R. Co. y. Slaughter, 
88 Ind. 186; East Anglian R. Co. y. Eastern 
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Cb. R Ch. 11 0. B. 776, and 78 Eng. 0. L. 
775; Mmumeni IfaL Bank t. Globe World, 
101 Mats. ((7; Chamber ▼. FaUnor, 65 Ala. 464; 
50Iiid.86. 

So long as the principle laid down by this 
court in Green Bay, ete, R, R. Ch. y. union, 
eio. Ch. eupra, is recognized that "The char- 
ter of a corporation read in connection with the 
ffeneral laws applicable to it is the measnre of 
us powers; and a contract manifestly b^ond 
those powers will not sustain an action a^^dnst 
the corporation/' the contract in question must 
be hem void. To hold otherwise would con- 
flict with the rule as stated by CMtfJuedee 
Tkdsj, in Bank of Auguita y. Barle, eupra, 
"that a corporation can make no contracts 
and do no acts except such as are authorised 
by its charter." 

To hold the contract binding would conflict 
with the rule stated in I7iomas t. Weet J.RR 
Co, 101 U. S.71 [Bk. 86, L. ed. 050], that corpo- 
rations possess such powerc as are expressly 
granted, and such inddental powers as are 
necessary to carry into effect and properly en- 
joy those which are expressly granted, ana that 
they do not possess any oth^ powers. The 
power to make a contract that another railroad 
will, during a century to come pay $46,000,000 
of rent, and maintain and operate a railroad 
during that time cannot be said to be one of 
the powers incident to the power to construct 
and operate a railroad under the Statutes of 
Indiana. 

There is nothing in the point that the 
lessee has enjoyed the use of the railroad, and 
that, therefore, the guarantors must pay with- 
out regard to their power to make the contract 

The answer to this claim is obyious: 

1. The occupation of the lessee is referable 
to the lease, and 

2. In all cases where the performance or ex- 
ecution of the contract changes the rights of 
the parties and creates an obligation upon an 
executed contract where none e^ted on an ex- 
ecutory contract, the performance or execution 
must be of Um contract itself, to which the 
party to be charged is a party, and the perform- 
ance must haye' been accepted by Uiat party 
in pursuance of the contract 

in the nature of the case there could not be 
and has not been any performance by any par- 
ty of the contract of guaranty. The guaran- 
tors are not parties to me lease. They are par- 
ties to the contract of guaranty only, and the 
only thinff to be performed by any party to that 
contract Is to pay any damages resulting from 
the default of the I. & St L. Railroad Com- 
pany to pay the rent and maintain and operate 
the railroad according to the terms of the lease. 

The contract of fl:uaranty stands to-day as it 
did when made. It was then and is now an 
executory contract to stand as surety or guar- 
antor of another's obligations. 

In all cases where pmormance changes the 
case the recoyery is upon the performance 
itself, and is in the nature of an action for 
money or property receiyed. 

The goaranton here haye receiyed nothing. 

By Mr. Due: 

The quesnon is whether railroad corpora- 
tiuQS, under the laws of Ohio and Indiuut, 
haye the power to subject their a^ital, which 
th^ bold under thefar charters for the purpose 



of maintaining and operating thefar own roada^ 
and for the b&eflt of their stockholders and the 

Eiblic, to the liabilities of another corporation 
curred in the maintenance and opention of 
another railroad in another State. 

The charter of a corporadon, in connection 
with the general laws applicable to it, is the 
measure of its powers; and a contract mani- 
festly beyond these powers will not sustain an 
action against the corporation. 

Green Bay ^ M.RROo.t. Union 8. Ch. 
107 U. S. 101 O^k. 27, L. ed. 418): P^ree y. 
Madieon dt I. RROa.fn How. 441 (68 U. S. 
bk. 16, L. ed. 184); TTUmae y. Weet Jereey R 
R Oo. 101 U.S. 71 (Bk. 26, L. ed. 960); luy- 
Gen.Y. Great Baetem RCh.L.KS App. das. 
478; i>ae^y. Old Colony R R Ch. 181 Mass. 
fUiS; Board itf Omre. of Tippeeanoe Ch.w. La- 
fa^, M. dB.RR Cb.50 Ind. 112. 

Eyery person who enters into a contract with 
a oorpOTation is bound at his peril to take no- 
tice of the l^al limits of its capacity, especially 
where all Acts of incorporation are deemed 
public Acts; and eyery corporation organized 
under general laws & required to file in the 
office of the secretary of the Commonwealth a 
certificate showing the purposes for which the 
corporation is constituted. 

Jjavie y. Old Colony B. B. Ch. eupra; Whit- 
tenton MiOe y. Upton, 10 Gray, 682; Bkhard- 
eon y. Sibley, 11 Allen, 66; Pearee y. Madieon 
dbl.R ROo. eupra; Eaet Arwlian B. Co. y. 
Baetern CounHee B. 11 C. B. 776: Ashbury R 
Carriage and Iron Co. y. BicfUe, L. K. 7 
H. L. 668; Thamae y. Weet Jeireeiy R R Ch. 
and Board of Comre. of Tippecanoe Ch. y. Xa- 
fayette, M.AB.R B. Co. eupra; SmeadY. Indi- 
anapoUe, P.dC. B. R Oo. 11 Ind. 104. 

"It is not within the scope of the authority 
of a corporation to lend either its funds or its 
credit to another railroad corporation, as such 
an act can in no sense be saia to come within 
the contemplation of the Legislature, or to 
come within the scope of the powers granted to 
build and operate its own road." 

1 Wood, Railway Law, p. 621, gr'^a and casea 
<Ated;8le9ene y. Butland d B. B. R. 29 Vt 
646; banbutv d N. R R Co.y. WOeon, 22 
Conn. 486; ikme y. Old ColoMf R B., J7iomae 
y. Weet Jereof B. R Co. and Pearee y. Madieon 
d I. B. B. Ch. eupra; Colman y. Eastern Chun- 
tiee B. 10 Beav. 1; Bagehaw y. Baetem Union 
B. 7 Hare, 114; Eaet Anglian R y. Eaetem 
Countiee R 11 C. B. 775; MeGreger y. Dover 
and Deal ^ 18 Q. B. 618; South Torkehire R 
y. Great N, B. Exch. 56; Scottish N. E. R y. 
Stewart, 8 MacQ. 882; Eastern Counties R y. 
ffawke, 5 H. L. 881; Smead y. Indianapolie P, 
dO. RB. Ch. 11 Ind. 104; Board of Comre. 
of Tippecanoe Co. y. Lafayette, M. d B. B. B. 
&. 50 Ind. 112. 

"The contract of guaranty in this case was 
not authorized by the laws of Ohio." 

Marietta d C. R. R Co. y. EUiott, 10 Ohio St 
61; Atkinson y. Marietta d C. R R Co.Vi 
Ohio St 23; Oliio d M. R. R Co. y. Indian^ 
ajMflie dC.RCo.a Am. L. Reg. 788, 741; 
Strauee y. Eagle Ins. Co. 6 Ohio St 59. 

The contract of guaranty in this case was 
not authorized by the laws of Indiana. 

See Act of Feb. 28, 1868, 1. G. & H. 626; R. 
S. 1881, par. 8978; Pearoe y. Madison dl.R 
R Co. supra; Smead y. Indianapolis P. d CL 
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B.Rlllnd,l(^; Board qfChmri.&fTtm^eanoe 
(h. T. LqfayetU^ M. dB. B,R SOIncC 112. 

Equity has no Juiisdiction to enforce a oon- 
tract of guaranty, where therp is neither fraud 
nor mistake, and there is a fall and complete 
remedy at law. 

" w here a corporation has received nothing 
In money or property, it cannot be held liable 
upon an agreement to share in or to guaranty 
the profits of an enterprise which is wholly 
without the scope of its corporate powers, upon 
the mere ground that con;jectural or speculative 
benefits were believed by its officers to be likely 
to result from the making of the agreement, 
and that the other party has incurredezpenses 
upon the faith of it." 

Daoit V. OldOohny B. B. Co. 181 Mass. 275; 
see» also, JBoit Anglian B, v. Eastern Counties 
R 11 0. B. 775; MeOregor v. Dater and Deal 
B. 18 O. B. 618; AMury B Ccmriage andiron 
Co. y. Biehe, L. R 7, H. L. 668 ; I)oufn$ng v. 
Mt WaMfwtonBoad Co. 40 N. H. 280; Frank- 
lin Oo. y. Lgwiston Inst, for Samngt, 68 Me. 48. 

The contract, as claimed bj appellee, is not 
only void for want of authonty, out is illegal 
because it is against public policy. 

Peoria d B. L B. Co. v. thai VaUeyMin.Oo. 
68 m. 489; Tfumuu y. West Jersey B.B. Co. 101 
U. 8. 71 (Bk. 25, L. ed. 95C0. 

By the Act of Blinois of March 11» 1869, the 
property described in the lease of 1867 became 
that of the C!orporation created bv that Act as a 
Railroad Corporation of Illinois, having a sepa- 
rate existence distinct from the Indiana Corpo- 
ration, and clothed with different powers, and 
owning different property. 

Indianapolis db 8t, L. B. B. Oo. y. Vance, 96 
U. 8. 460 (Bk. 24, L. ed. 752, 825). 

r^ftAi ^^' J^^^ Killer delivered the opinion of 
* J the court: 

These are cross appeals from a decree of the 
Circuit Court for the District of Indiana. 

The suit was brought in that court by a bill 
in chancery, filed by the St. Louis, Alton and 
Terre Haute Railroad Company, alleging that 
it was a corporation organized under the laws 
of the State of Illinois, and a citizen of that 
State, against the Indianapolis and St. Louis 
Company, a corporation similarly organized 
under tlie laws of the State of Indiana, and a 
citizen of that State, and against the other cor- 
porations mentioned in the bill as citizens of 
Indiana, or of other States than the State of 
Illinois. 
[S95] A final decree was rendered in favor of plaint- 
iff for the sum of 1664,874/A, with costs, and 
an injunction against several of the defend- 
ants, from whidf both complainant and de- 
fendants in the court below have appealed. 

1. The first question arising on the record is 
that of the Jurisdiction of the Circuit Court of 
the Indiana District as founded on the dtizen- 
ihip of the parties. 

This question was raised at an early stage of 
the controversy by a distinct plea to the juris- 
diction, and was overruled by the court. After- 
wards, and before the decree, the defendant 
corporations who had filed this plea withdrew 
it, and desired to have the case decided on the 
mierits. 

As it is not competent to any parties to con- 
fer Jurisdiction on the circuit court by a waiver 
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of objections to it, the question is one which 
lies at the threshold of any further proceeding, 
and must be decided. 

The objection arises out of the admitted fkct 
that the Indianapolis and St. Louis Railroad 
Company is a corporation organized under a 
Statute of Indiana and is a necessary party to 
the suit, and the assumption that the 8t Louis, 
Alton and Terre Haute R R. Co. is organi2ed 
under laws of both Illinois and Indiana, and is, 
therefore, a citizen of the latter State, as is its 
principal opponent in the controversy. 

Thecomplainant company owns a road extend- 
ing fiom the Mississippi River, opposite St. 
Louis, to Terre Haute, Indiana, of which only a 
very few mUes — ten or twelve— are within the 
State of Indiana. The controversy grows out of 
a lease of this road by the complainant Company 
to the Indianapolis and St. Louis Company. 
As the complainant Companv was chartered 
originally by the State of Illinois, and is un- 
doubtedly a citizen of that State, and in that 
character would have the right to sue the other 
Companies in the Circuit Court for Indiana, do 
tiie other facts in the case defeat this right by 
making it also a citizen of Indiana? 

It does not seem to admit of question chat a 
corporation of one State, owning property and 
doing business in another State by permission 
of the latter, does not thereby become a citizen 
of this State also. And so a corporation of [296] 
Illinois, authorized bv its laws to build a rail- 
road across the State from the Mississippi River 
to its eastern boundary, may by the permission 
of the State of Indiana eztena its road a few 
miles within the limits of the latter, or, indeed, 
through the entire State, and may use and ope- 
rate the line as one road by the permission of 
the State, without thereby becoming a corpora- 
tion or a citizen of the State of InoiAna. Nor 
does it seem to us that an Act of the L^isla- 
ture conferring upon this corporation of Dli- 
nois, by its Illinois corporate name, such powers 
(to enable it to use and control that part of the 
road within the State of Indiana) as have been 
oonfemMl on it by the State which '.reuted it, 
constitutes it a corporation of Indiana. It may 
not be easy in all such cases to distinguish be 
tween the purpose to create a new corporation 
which shall owe its existence to the law or stat- 
ute under consideration, and the intent to en- 
able the corporation already in existence under 
laws of another State to exercise its functions in 
the State where it is so received. The latter 
class of laws is common in authorizing insur- 
ance companies, banking companies ana others 
to do business in other States than those which 
have chartered them . To make such a company 
a corporation of another State the language 
used must imply creation or adoption in such 
form as to confer the power usually exercised 
over corporations by the State or by the Legis- 
lature, and such allegiance as a state corpora- 
tion owes to its creator. The mere grant of 
privileges or powers to it as an existing cor- 

§ oration, without more, does not do this and 
oes not make it a citizen of the State conferring 
such powers. 

In a case where the corporation already exists, 
even if adopted by the law of another State and 
invested with full corporate powera, it does not 
thereby become such new corporation of an- 
other State until it does some act which siq;ni- 
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(Lea its acceptance of this legislation and Its pur- 
pose to be governed by it. 

We thinK what hais occurred between the 
State of Indiana and this Illinois corporation 
falls short of this. 

The origin of this corporation was a special 
Act of the Illinois Lejrislature of January 28, 
1851» chartering the Terre Haute and Alton 
|8B7] Railroad Ck>mpany to construct a road from 
the state line near Terre Haute to Alton; and 
by an Act of the Indiana Legislature, passed a 
few days later, this IHinols corporation was 
permitted to extend its road through Indiana 
to Terre Haute. Some changes took place in 
the name and power of this company oy stat- 
utes of niinois, but none which affected its 
powers derived from the Indiana Statute of 
February 11, 1851. 

But the property of the corporation was sold 
out under foreclosure of a mortgage to Robert 
Bayard, Samuel J. Tilden, Russell Sage, and 
others, who, under an Act of the Illinois Legis- 
lature, reorganized the purchasers into thecor- 
g>ration called the St Louis, Alton and Terre 
ante Railroad Company, which is the present 
Company, and which, by the Illinois statute, 
succeed to all the franchises of the original 
Terre Haute, Alton and St. Louis Company. 
As these included all the powers necessary to 
operate the few miles of the road in Indiana 
under the Act of February 11, 1851, it was un- 
necessary to seek an Act of incorporation from 
that State. It appears, however, that Bayard, 
Tilden and their associates, did file in theoflSce 
of the Secretary of State of Indiana a certificate 
of the organization of the new Company, with 
the names of the first directors of it who were 
to serve until 1868; and it is argued that this 
made the St Louis. Alton and Terre Haute 
Company a corporation of the State of Indiana. 
A critidd examination of this certificate ren- 
ders it very doubtful whether that was its pur- 
pose, but rather indicates that it was intended 
to secure and perpetuate the rights granted to 
the Terre Haute and Alton Company by the Act 
of February 11, 1851. At all events, no evi- 
dence exists of the agreement of the new Illi- 
nois Company to accept of or act under this at- 
tempt at orffanization under Indiana laws. 
They never neld an election for directors of 
the Indiana corporation, if one existed, and 
they never in anv other manner recognized the 
existence of an Indiana corporation of the same 
name. 

Without going into the question whether the 
plaintiff in this case, if it were clearly a corpo- 
ration of both States, could maintain this suit 
in the circuit court under the decisions in this 
12981 <^^^> "^6 i^ro satisfied that, with reference to 
"^ its right to sue as a citizen of Illinois, it is not, 

also, a corporation and citizen of ^diana un- 
der the facts found in this record. 

As regards the asserted e^tence of the In- 
dianapolis and St. Louis Company, under the 
law or Rlinols, by which it is asserted to be a 
citizen of the same State with plaintiff, the 
objection is the same as that whidi was over- 
ruled^in Cfhiecu^ A N, W. R, B. Co, v. WhitUm, 
18 Wall 270 J80 U. S. bk. 20, L. ed. 5711 and 
in Mutter T,Ihu)$, 94 U. S. 444 [Bk. 24, L. ed. 
207]. 

2. The next objection to the decree is that 
the biU dooi not present a case for equitable 



relief, and should have been dismissed for 
want of turisdiction In chancery. 

To understand the force of this proposition 
clearly, it is necessary to make a statement of 
the case as made by ue bill 

It seems that in May, 1867, the St Louis, 
Alton and Terre Haute Railroad Company, 
plaintiff in the bill, had nearly completea and 
was operating, from Terre Haute to St Louis 
hj way of Alton, a road about one hundred and 
eighty-nine miles long. From Terre Haute to 
Indianapolis (about seventy miles) a corpora- 
tion had been organized under the laws or In- 
diana to build a road, and probably had built 
the whole or a part of it Indianapolis was 
then a railroad center of importance, from 
which roads ran to Chica^ and other lake 
towns, and to Louisville, Cincinnati and other 
towns on the Ohio River, and to all the princi- 
pal cities of the Atlantic Coast 

At St. Louis the Terre Haute and Alton road 
connected with the railroad system west of the 
Mississippi River. 

Several of these railroad companies whose 
traffic was east of Indianapolis, and all of whom 
had connection, direct or indirect, with that 
city, were desirous of reaching St Louis with 
their business, and made proposal to the com- 
plainant Company for the purpose of accom- 
plishing this result The companies who exe- 
cuted the agreements to secure this purpose, all 
of whom were made defendants to the bill, were 
the Indianapolis, Cincinnati and Lafayette Rail- 
road Company, the Pittsburgh, Fort Wayne 
and Chicago Railway Company, the Pennsyl- 
vania Company, the Bcllefontaine Company, 
the Cleveland, Columbus and Cindimati Com- 
pany, and the Cleveland, PdnesviUe and Ash- 
tabula Company. 

Their proposition was that the Indianapolis 1^99] 
and Terre Haute Company should lease, for a 
period of ninety-nine years, the part of com- 
plainant's road between St Louis and Terre 
Haute, and thus with its own road make a con- 
tinuous line between Indianapolis and St. Louis, 
and the other companies agreed to guaran^ the 
payment of the rent and performance of the 
other obligations of the Terre Haute and In- 
dianapolis Company. And it was also agreed 
that if this companv refused to execute this 
operating contract, the defendants might pro- 
cure some other comruiny to build the seventy 
miles of road from Inoianapolis to Terre Haute, 
and execute the agreement in place of the Terre 
Haute and Indianapolis Company, and in like 
manner they would sparanty the performance 
of its oblig^^ns in the lease. 

What occurred was that the Terre Haute 
and Indianapolis Company refused to execute 
the contract of lease, and another corporation 
was organized, under the influence and control 
of these guarantying companies, to build the 
seventy miles of road between Indianapolis and 
Terre Haute, and the line of road between In- 
dianapolis and St Louis was thus made com- 
plete. This company was called the Indiimap- 
olis and St. Louis R. R. Co., and it executed 
the contract of lease with the complainant com- 
pany September 11, 1867. At the same time, 
the guarantying companies, except the Pennsyl- 
vanm Conipany, executed a new guaranty as a 
substitute for the former. The averments of 
the bill, however, bring in the Pennsylvania 
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Company as defendant, by aUodng that, in its 
lease of the Pittsburgh, Fort Wayne and Chi- 
cago road, it bonnd itself to perform the obli- 
gation of this latter oompany as one of the gnax- 
antors, and that, bj siniine the original con- 
tract of goaran^ for Uie Terre Haute and In- 
dian^wlls Company, it bound itself to the same 
guaranty for any road substituted in its place, 
and. by the further ayerment, that the Indian- 
apolis and 8t Louis Company, which did enter 
into the contract of lense, was in reality but the 
creature of the companies who signed the orig- 
inal contract of guaranty, the Fennsylvania 
Company included. 
r«QQi This contract of lease betweeu the complain- 
^ ^ ant Company and the Indianapolis and St. Louis 
Company lies at the foundation of all claim for 
vaHef in this suit. It is a carefully drawn in- 
strument of nineteen articles. It leases out 
complainant's road from St. Louis to Terre 
Haute, and a short connecting line of four miles 
to Alton, for the period of nine^-nine years, 
and it proyides for the absolute control of this 
road by the Indianapolis and St. Louis Com- 
pany, called party or the first part, durins: this 
period; for its being kept in repair by that Com- 
pany; for the payment of a rent by that Com- 
pany to the party of the 'second part, the St. 
Louis, Alton and Terre Haute Company, which 
should be regulated by the gross income derlyed 
from the use of the road, but in no eyent to be 
less than |460,000 per annum. 

Some of these articles of agreement and parts 
of others important to the issues before us are 
as foUows: 

"Art. L The said party of the first part shall, 
win and may manage, operate and cany on 
the business of a certain railroad belonging to 
the party of the second part, and known as the 
principal or main Una of the St. Louis, Alton 
and Terre Haute Railroad,extendingf rom Terre 
Haute, in the State of Indiana, to East St 
Louis or lUinoistown. in the said State of lUi- 
nois, and also a certain branch thereof belone^ 
faig to the party of the second part, and extend- 
ing from a point on the said main line to Alton, 
in the said State of Illinois, for and during the 
period of ninety-nine years, from the first day 
of June, in the present year of our Lord one 
thousand eight hundred and rixty-seyen, upon 
and subject to the terms and conditions of this 
indenture, and aU and ringular the proyisions 
herein contained. 

"Artn. The said party of the first part shall 
and will, within a reasonable time hereafter, 
finish and put in cood order and condition, any 
and all unfinished portions of said main line of 
railroad, or of said Alton branch thereof, and 
any and all parts or portions of either said main 
ttne or said oranch which may be in inferior 
raoii ooodition or out of repair; and thereafter, at 
l^vij yj timea during the said period of ninety-nine 
years, the said party of the first part, its suc- 
oesaors and assigns, shall and will keep the said 
main line of railroad, and the said Alton branch 
thereof, in the order and condition of first class 
westam railroads, making from time to time 
•n needful repairs, replaconents, improyements 
of and additions to the same, at the proper cost 
and expense of the said party of the first part, 
without deduction or abatement, from the mon- 
eys hereinafter proyided to be paid to the party 
Of the aecond part; and the sdd par^ ox the 
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first part shall and will expend, for improve- 
ments and equipments upon the mid Une of 
railroad, in addition to toe ordinary expenses 
of operation, repair and replacement, a sum not 
less m the (^gregate than $500,000 before the 
thirty-first day of December, in the year one 
thousand eight hundred and sixty-eight 

"Art III. The said party of the first part 
shall, and may, for and during the term aibre- 
said, use and apply to and for the business of 
said main line and branch railroads any and all 
depots, stations, station-houses, car-housea, 
freight-houses, wood-houses and other biiild- 
ings, and all machine-shops and other shops, 
and all depot grounds and other lands adjacent 
to the said main line and branch railroad, or 
either of them, or used or acqiiired for use in 
connection therewith, including certain depot 
grounds at East St. Louis aforwaid." ♦ ♦ • 

Article y authorizes the lessee Company to 
fix all rates of fare for freight and passengers, 
with a proyision for the protection ox other com- 
panies not material here. 

"Art. VI. The said party of the first part, 
keeping and performing all and singular the 
terms, proyisions and conditions of these pres- 
ents, and making the payments hereinafter re- 
quirad, shall ana may, at all times during the 
period of ninety-nine years aforesaid, demand, 
collect and receiye any and all fares, charges, 
freights, tolls, rents, reyenues, issues and profits 
of l£e said main line of railroad extending from 
Terre Haute to East St Louis aforesaid, and 
of the s aid branch thereof to Alton aforesaid. 

"Art. Vn. The party of the first part shall^ 
in each and eyery year of the term of ninety- 
nine years, pay or cause to be paid to the par^ 
of the second part, in the manner and at the 
times hereinafter proyided, 80 per cent of the 
gross earnings of tne said railroad from Terre 
Haute to EaSt St Louis, and the branch there- 
of to Alton, until such gross earnings for such 
year shidl amount to the aggregate sum of 
|2,000,000, and 25 per* cent oi any excess over 
$3,000,000, until the whole earnings for such 
year shall amount to $8,000,000, and 20 per 
cent of any excess oyer $8,000,000 of gross 
earnings for such year and such peroenta^s of 
the gross earnings for each such year shall be 

S da oyer without any deduction, abatement, or 
minution for any cause whateyer; eyery de- 
mand or daim accruinff or to accrue to the 
party dT the first part being hereby declared to 
be chargeable on that portion of the gross earn- 
ings wmch the said p^y is, by the next suo> 
ceeding article hereof, empowered to retain aa 
therein proyided; but it u hereby expressly 
agreed tmttthe aforesaid payments shall amount, 
in each and eyery year, to at least $450,000, 
which is hereby agreed upon as a minimum for 
each and eyery year, and it is to be paid abso- 
lutely, without reference to the percentage 
which it forms of the gross earnings of such 
year, and without leaying or creating any claim 
or charge upon the earnings of any future year. 
" Art Xv. The said par^ of the first part 
shall and wiU, during the whole period of nine- 
ty-nine years aforesaid, keep lust, full and true 
accounts of any and all bnsmess which shall 
or may be done upon the said main line 
of railroad, and the said Alton branch thereof. 
or upon either or any part of either thereof, and 
ci afi moneys earned or reoeiyedfromoron ao- 
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sount of tacb badiieai, and ahtO render to the 
(308] PAity of the second part, monthly during fooh 
period, a detailed approzimate statement of 
such boainess, showing the receipts and dla- 
bursements on aooomit thereof, and shall also, 
annually, to wit: on or before the first day of 
March in each year, account to and with the 
party of the second part for any and all moneys 
aamed or received as aforesaid for and during 
the year terminating with the Slst day of De- 
cember preceding the time of such accounting, 
and the president of the party of the second 
part, or an agent duly anthoriied by the board 
of directors, shall at all reasonable hours «id 
times during the term aforesaid, haye the right 
to examine and inspect, and there shall be pro- 
duced and exhibited to them, any and all hookM 
of account wherein shall be entered, or whidi 
sliaU purport to contain, any entry or state- 
ment relating to the business done on sdd main 
line and branch railroads, or on any part of 
either thereof during the term aforesaid, and 
any and all youchers relating to such business, 
and shaU also haye the right to take transcripts 
from and copies of such entries or statements 
and of such youchers." 

The following is the contract of guaranty, 
signed by the otner railroad companies on the 
same day that the foregoing lease was signed 
by the two principal companies, the reference 
to the operating contract of the 17th May, 1867, 
being to the one prepared for the Indianapolis 
and Terre Haute Company which it refused to 
execute. The recitals are omitted, and only 
the language descriptiye of the contract of 
guaranty is giyen: 

" Now, therefore, this indenture witnesseth. 
That for and in consideration of tiie premises, 
and of the siun of one doUar to each of them 
duly paid, the receipt whereof is hereby ac- 
knowledged, the said parties of the first, sec- 
ond and third parts to these presents, for them- 
selves, their successors and assigns, have cove- 
nanted, promised and agreed, and by these 
presents do covenant, promise, agree and guar- 
noty to and with the ttdd party of the fourth 
part, its successors and assigns, that the said 
iDdianapolis and St. Louis Railroad Ck>mpany 
shall and will at all times hereafter keep, ob- 
serve and perform all and singular the cove- 
DaDts, conditions and provisions of the said 
operatiQff contract, bearing date on the 17th 
(304] day of May, in the year of our Lord, 1867, and 
of the said instrument bearing even date here- 
with, bv which the said Indianapolis and St 
Louis Kailroad Ck>mpany has assumed, adopted 
or become liable to carry out the said opers^g 
contract according to the true intent and mean- 
ing thereof; Provided, neverthelen. That all the 
obligations of the parties of the first, second 
and third parts hereto, created or intended to 
be created hereby, shall be several and not 
joint, and as to each of them for the equal 
third part of any and all damages which may 
arise from any default of the sud Indianapolis 
and St Louis Railroad Ck)mpany, its success- 
ors or assigns in the premises, or for any breach 
of this agreement by the said parties of the first, 
second or third parts thereto." 

The bill charges, as violations of the con- 
tract of lease, that the Indianapolis and St 
Louis Company has for sometime past failed to 
pay the rent as fixed at the minimum of 



t4B0,O0Operanniim; that It l^lnaolyeot, and li 
m many other respects in default in r^gud to 
its obliffationa under the operating oontraol; 
that it fiaa not kepi the road adequately fur- 
nished with equipments, but has allowed it to 
run down ana <&preciate. and has resorted to 
the use of leased cars and equipments, instead 
of purchasing and owning tne same, and the 
road is not in the order and condition of a first 
dass western road, as required by said con- 
tract, and that the money which should go to 
pay complainant is usea to pay for the leased 
cars: that the rails have beoome worn and the 
track out of repair. It is also alleged that the 
lessee's road is covered by a large mortgage, to 
secure bonds held chiefly, if noi altogetner, by 
the guarantying companies, and, in fact, l^ 
means of their ownership of the stock and 
bonds of that company, they are drawing from 
it the mon^ whidi should go to pay complain- 
ant's rent iod to purchase roUmg stock and 
repair the road. Itis then alleged that suits 
for the installments of rent as they fall due, and 
Judgments at law against aU the defendants, 
would be no adequate remedy That to do this 
or resume possession and control of complain- 
ant's road for nonperformance, would not be 
sufficient for that purpose. That complainant 
has a contract with the defendants morb valu- 
able than would be the resumption of the poa- 
sesdon of the road in its depreciated oonditioiL 
both in respect to the road and equipments and 
the traffic over it, so largely oinunished by 
construction of the road of the Indianapolis 
and St Louis Company to the Mississippi 
Riverat St Louis l^ toat company, and by the 
other def endanta, on a line nearly parallel to 
complainant's road, and not far from it 

The prayer for relief is that the Indianapolis 
and 8t Loids Company be required specifically 
to perform its obligations in all the respects 
mentioned, and that, in default thereof, the 
guarantying defendants be required to do so, 
and that the latter companies be required to 
perform, by paying audi of the installments of 
minimum rent as the lessee company fails to do 
as they fall due; that the companies be enjoined 
from receiving from the Indianapolis and St 
Louis Company interest on its bonds held by 
them while it is in arrears for rent, and also en- 
Johiedfrom selling these bonds* and that a re- 
ceiver be appointed to take such a per cent of 
the gross earnings of the company as may be 
necessary to pay the rent due oomplainant 

We have been thus minute in showing the 
breaches of the contract alleged in the bifl, the 
condition of the parties as to ability to per- 
form, and the relief sought, because it is said 
that an action at law for the unpaid rent, as 
often as the installments become due, is an ade- 
quate remedy, and is all that the defendants are 
Uable for. But we cannot concur in this view 
of the matter. 

If the contracts are valid oontracta, and the 
complainant has the rights which are guaran- 
tied to it under them, such relief is very inade- 
quate. To sue for every monthly installment 
of rent even if the principal ana the guaran- 
tors can be sued loinUy, is almost equivalent to 
a denial of Justice. If the contract is to con- 
tinue and the road to be run by the lessee com* 
pany, which is insolvent, a monthly resort to a 
suit at law against the guarantors is destrudp 
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IvB of Uie sabstantial right of the idaintlff un- 
der Uie oontract Hayfog a Talualde contract 
in regard to Uie operation of the road for a 
great many years to come, plaintiff cannot be 
compelled to forfeit it and resume possession and 
soe for an its damages in one action, because 
this would best serre the purposes of the soIt- 
eniffaarantoia. 
r^f^\ Tne Indianapolis and St. Louis Company 
^ agreed to keep the prcMid, its rolling stock and 

ite equipment in good condition, equal to a first 
dass western nulroad. The plaintiif has a 
right to have this done qpedfically, and is not 
bound to bring action after action for damages at 
erery stage of this depreciation. These suits 
would be vezatioiis, unsatisfactory, expensive, 
and the relief would be inadequate. 

A dauae in the contract reqpres the lessee to 
keep regular accounts of all the matters essen- 
tial to complainant's rights. The examina- 
tion of these accounts by a master is eminently 
appropriate, rather than by a jury. The relief 
granted by the decree, of enjoining the guaran- 
tying companies from collecting the interest on 
die bonds of the Indianapolis and St. Louis 
Company while it is insolyent and in arrears, 
can only be given in a court of oouity . 

In short, Uie numerous questions, the com- 
plex issues raised in the case can only be satis- 
factorily tried in a court of equity, and that 
court alone can give full, adequate and com- 
plete remedy for the grievances of plaintifb 
grovdnff out of the vidation of this contract, 
and adjust the extent and naturo of that relief 
among the parties to it 

We are of opinion, therefore, that if the com- 
plainant Is entitled to any relief on the facts of 
the case, it is in a court of equi^ as distin- 
guished from a court of law. 

3. It is objected that the contract of lease be- 
tween the two primary parties to that contract, 
the lessor and the lessee company, was one 
which they had no power to make, and that, 
still less, had the other defendant companies 
authority to guaranty its performance by the 
latter. 

In the consideration of this question no ref- 
erence wni be had to any want of regularity in 
the proceedings attending the execution of these 
agreements, nor to the aosence of any such au- 
thority as the boards of directors could have 
g^ven to the officers of the companies who 
signed the contracts. It is here a question pure 
and simple as to how far the authority to ex- 
ecute these contracts is sustained by the corpo- 
rate powers which the law has vested in these 
companies. 

A case very much like the present one, as it 

I* jMi relates to this point, was before us some six 

*- * jears ago, and the opinion in it establishes for 

this court the main principles on which the in- 

quky must proceed. 

In that case a railroad company in New Jer- 
sey had leased its road, franchises and property 
for a i>eriod of twenty years, yielding as in this 
case complete control of It all to the lessees 
snd receiving as rent one half the gross sum 
collected by the lessees from the operaUon of 
the road. The agreement contained a condition 
that the railroaa company might at any time 
terminate the contract and tsJce possession of 
its property. But in that event they should pay 
to tne lessees the value of the lease for the re- 
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maining period of the twenty years to whkh 
the lease extended. The company exercised 
this option, took possession of its road, and 
the suit was brous^t to recover on this coye> 
nant ThamoiY. Weit Jermy B.RO0. 101 U. 
S. 71 [Bk. 25, L. ed. 050]. 

The decision turned upon the power of the 
company under Its corporate authority to make 
the lease. The plaintms in error, who were 
the lessees, insisted that a corporation may, as 
at common law, do any act which is not either 
expressly or impliedly prohibited by its chart- 
er, although, where the act is unauthorised, a 
shareholder may enjoin its execution, and the 
State may, by proper process, forfeit the 
charter. To this the court responded: 

" We do not concur in this proposition. We 
take the eeneral doctrine to be in this country, 
though there may be exceptional cases and 
some authorities to the contrary, that the pow- 
er of corporations organized under legislative 
statutes is such and such only as those statutes 
confer. Conceding the rule applicable to all 
statutes, that what is fairly implied is as much 
granted as what is expressed, it remains that 
the charter of a corporation Is the measure of 
its powera, and that the enumeration of those 
powers implies the exclusion of all others." 

The reports of decisions in the Enelish courts 
were very fully examined, as will be seen by 
reference to cases cited in counsels' briefs, and 
many of them specially referred to in the opin- 
ion; also several cases in Uiis court and in the 
state courts of this country. 

It is not expedient here to go again over the 
ground there considered, as we are of opinion 
now, as we were then, that the great prepon- 
derance of Judicial decisions supports the propo- 
sition above stated. 

It has been distinctly recognized, and repeat- 
ed in this court in the case of the OreenBay d 
M, B.R. Co,T. Union SUcmboat Oo. 107 U. S. 
98 [Bk. 27. L. ed. 413]. 

It is cited with approval in the Supreme Court 
of Massachusetts m the case of Davia v. Old 
OolanyB. R Oo, 181 Mass. 258. 

This latter opinion is a very full and able 
review of all the important decisions 00 that 
subject, and sustains very clearly the main 
propositions. 

In this court the principle is completely cov- 
ered by the decision of the case of Pearee v. 
MadiBon A L R. B. Ob. etc, 21 How. 441 [62 U. 
S. bk. 16, L. ed, 184], decided in 1858. In that 
case the defendant companies, whose road at 
one end of it terminated on the Ohio River, 
had purohased a steamboat to be used on thai 
river in connection with their freight and pas- 
senger traffic, and had given notes for the pur- 
chase money. In a suit on these notes this 
court ruled that they were void for want of 
any authority in the companies to buy the boat, 
or to engage in the carrying trade on the river. 

Tlie opinion delivered by Mr, Justice Camp- 
bell cites several of the English cases relied on 
in Thomae v. R, R. Oo, snd m Davis v. Old 
Oolony R, R, Oo,, above referred to, and con- 
dudes with the observation that " the opin- 
ion of the court is. that it was a departure 
from the business of the corporation, and that 
their officers exceeded their authoriQr." This 
doctrine had been previously asserted with 
great force In the case of York S Maryland 
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Line R B. Co. ▼. Winam, 17 How. 80 [58 U. 8. 
bk. 15, L. ed. 27]. 

These are all cases in which railroad com- 
panics were parties, and their powers, as reg- 
ulated by their charters, were the matters main- 
ly considered. There are man^ other cases of 
the highest authority where railroad corpora- 
tions are held to the doctrine laid down in 
Thomat v, R, R. Co.; Eaaiem Counties RaUway 
V. Ilawkc, 5 H. L. Cas. 881. 871-881; Aihltury 
Railvoay Carriage and L Co, v. Riehe^ L. R. 7 
H. L. 653; McGregor v. Dover A Deal R, 18 
Q. B. 618; East Anglian Railway r. Eastern 
Counties R. 11 Q. B. 775. 

We think it may be stated, as the Just result 
of these cases and on sound principle, that, un- 
less specially authorized by its charter, or aided 
by some other legislative action, a railroad com- 
pany cannot, by lease or any other contract, 
turn over to another company, for a long 
period of time, its road and all its appur- 
tenances, the use of its franchises, and the 
exercise of its powers; nor can any other rail- 
road company without similar authority make 
a contract to receive and operate such road, 
franchises, and property of the first corpora- 
tion; and that such a contract is not amons 
the ordinary powers of a railroad company, ana 
is not to be presumed from the usual grant of 
powers in a railroad charter. 

We must, therefore, proceed to inquire if any 
such powers have been eiven to the Railroad 
Companies engaged in tlus transaction. 

There is found in the record a copy of an 
Act of Uie Illinois Le^lature, approved Feb- 
ruary 12, 1855, of wmch the following is the 
first section* 

** Sec. 1. Be it enacted by the People of the 
State of Illinois represented in the General As- 
semldy, That all railroad companies incorpo- 
rated or organized under, or which may be in- 
corporated or organized under the authority of 
the laws of this State, shall have power to make 
such contracts and arrangements with each 
other, and with railroad corporations of o^er 
States, for leasing or running their roads, or 
any part thereof, and also to contract for and 
hold in fee simple, or otherwise, lands or build- 
ings in this or other States for depot purposes; 
and also to purchase and hold such personal 
property as ShuM be necessary and convenient 
lor carrying into effect the object of this Act." 

Though It might be said that this Act only 
authorizes Illinois railroad companies to be- 
come lessees, we think it must be conceded 
that this enactment authorized the St Louis, 
Alton and Terre Haute Railroad Ck>mpany, 
which we have already said was exclusively an 
Illinois corporation, to enter into the lease or 
operating contract found in the record. 

But if the other party to the contract, the In- 
dianapolis and St Louis Company, had no such 
authority, the contract of lease is void as to it, 
and if the other companies had no power to 
guaranty its performance, it is void as to them; 
and the capacity of the complainant to make 
this contract does not make it valid as against 
those which had not such capacity, and cannot 

give a right of action on it against them. In 
le case of ITumuu v. Bmlroad Company 
[supra], the lessees were natural persons with 
no disabili^ to contract, but they were held to 
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have no remedy on their contract, because it 
was not binding on the other party for want of 
a similar power to make the contract. 

An Act of the Legislature of Indiana of De- 
cember 18, 1865, is relied on as by implication 
conferring this piower. Section 8 is as follows: 

** Sec 8. In case any railroad or part thereof 
shall have been or shall hereafter be leased, 
conveyed, or mortcaffed to any other rail- 
road company and shall be in the possession of 
such other company, imder such lease, convey- 
ance, or mortgage, the road, or part thereof, so 
•leased, conveyed, or mortgaged, shall, during 
the continuance of such possession, beassesseo, 
for taxation, as the proj)erty of the company 
having such possession in the same manner as 
if it were a part of the road of such lessee, gran- 
tee, or mortgagee, under its own charter; and 
such lessee, grantee, or mortgagee, shall, dur- 
ing the continuance of such possession, have all 
the rights and be subject to all the duties and 
liabilities in relation to the road, or parts 
thereof, so held, which are created by this Act, 
and both its property and the roaa, or parts 
thereof, so held, with its fixtures and the prop- 
erty used in operating the same, shall be liable 
for the payment of such taxes, in the same 
manner as*railroad property is, in other cases, 
made liable for taxes properly assessed against 
the same." 8 Ind. Stat 420, 421. 

It will be seen at once that this is a statute 
for the collection of revenue, and that to make 
sure of the payment of taxes due on railroad 
property Uie Legislature has undertaken to pro- 
vide that in cases where the possession has 
passed out of tiie corporation which owns it or 
has the title, it shall be paid by the persons bav- 
ins that possession. Hence, in enumerating 
th& latter class it speaks of property leased then 
or thereafter, or conveyed or mortgaged, and 
makes the holder liable during the continuance 
of such possession for the taxes. 

This precise question, only more strongly 
presented, in favor of the afiSrmance of the 
lease by the Act of the New Jersey Le^lature, 
was decided in Thomas v. West Jersey B. B. Co. 
101 U. S. 85 [Bk. 25, L. ed, 950], The statute 
in that case having direct relation to the com- 
pany which held roade the invalid lease, passed 
after the lease was made and in operation, de- 
clared it should "be unlawful for tne directors, 
lessees or agents of said railroad to chaige more 
than three cents per mile for carrying passen- 
gers," and the proviso said "that nothing con- 
tained in this Act shall deprive the railroaa com- 
pany or its lessees of the benefit of the provis- 
ions of another Act," relative to fares on other 
railroads in the State. 

This court said that, though " it might be 
fairly inferred that the Legislature knew that 
the road was operated under the lease in that 
case, it was not important for the purpose of 
that Act to decide whether this was aone under 
a lawf ul.contract or not " ' 'The Legislature was 
determined that whoever did run the road, and 
exerdse the franchises conferred on the com- 
pany, and under whatever claims of right this 
was done, should be bound by the rates of fare 
established by that Act ♦ ♦ • It is not by such 
an incidental use of the word lessees, in an 
effort to make sure that all who collected fares 
should be botind by the law, that a ooistect un- 
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■nthorlzed 1)y Ihe charter and forbidden by 
poblic poHc^ li tobemade yalid and ratified by 
theStote.** 

60 heie tlie mention of leeeees as possible 
holders of the poesession of railroad property 
■either implies that they are lawfully so, or that 
■Qch an absolute transfer of road, appurte- 
nanoea* franchises, powers and their control as 
the one found in this case. Is authorized by law, 
nor, though it may be in operation, does it give 
sanction to or create such a law. 

The following section of the Act of February 
88» 1868» of the Indiana Legislature is relied on 
aa authorizing this contract: 

" Sec, 8. Any railroad company heretofore 
organized or which may hereafter be organized 
[818] under the general or special laws of this State. 
and which may have constructed or commeno^ 
the construction of its road, so as to meet and 
connect with any other railroad in an adjoin- 
ing State at the boundary line of this State, 
shall have the power to make such contracts 
and agreements wiUi any such road constructed 
in an adjoining State, for the transportation of 
freight and passengers, crfcr theu^eofiU $aid 
road, as to the board of directors may seem 
proper." R S. Ind. 1881, § 8978. 

We cannot see in this provision any author- 
ity to make contracts beyond those which re- 
1^ to forwarding bv one company the pas- 
sengers and freight of another, on terms to be 
agreed on, and possibly for the use of the road 
d: one company in running the carb of the 
other over it to its destination without break- 
inebulk. 

In the case of the Board cf Chmmistianen of 
Tippecanoe County y. Lqfayetie, M. d B.B,A 
Co. 50 Ind. 110, this same statute was relied on 
as 8Uf^x>rting the authority to make the lease 
then under consideration. But the Supreme 
Court of Indiana said: "That Act is to author- 
ize railroad companies to consolidate their stock 
with the stock of other railroad companies in 
this and in an adjoining State, and to connect 
their roads with the roads of said companies, 
• * * the title nowhere mentions a lease or a 
sale. Indeed, the words to connect their roads 
with the roads of other companies, would seem 
to cxdode such a conclusion. To connect one 
road with another does not fairly mean to lease 
or to sell it." 

This was said in acase where the whole quea- 
tioQ turned on the power of one railroad com- 
pany to make, and the other to receive, a lease 
of the road. 

It ia dted in the brief of counsd for com- 
plainant as sustaining the doctrine that in In- 
diana the right of raifioad companies to lease 
their roads to other companies is recognized by 
the Judidaiy of that State. We think it proves 
the <^po8ite. The lease in that case was held 
void aa beinff ultra r<r«f . All the arguments 
of the court are based on the proposinon that 
[IIS] the corporation can do no valia act unauthor- 
ized by statute, and can make no contract in 
contravention of puUic policy. And while it 
a^a: " We do not dedae that railroad com- 
paniea cannot become lessors or lessees of other 
milroad companies, for the purpose of running 
their lines in conjunction, facilitating com- 
merce, tiayd and trann>ortation, or for any le- 
gitimate purpose for which railroad companies 
are organized, and there is much in the legisla- 
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Uon of the State fayoring this view and many 
decisions sustaining the sdvandng enterprise of 
the country," it adds: "But all such contracts 
must come within the powers of the corpora- 
tion, must not exceed the powers of the agency 
that makes them, must not violate the ri^ts of 
stockholders or contravene public policy." We 
look in vain in this latest decision of the State 
for any assertion of the proposition that, by the 
laws of that State or by uie decisions of its 
courts, there exists any law by which one rail- 
road company can, by lease or by any other 
contract, mal^ an absolute surrender of its road 
and its franchises to another. And yet that 
was the question under discussion, and because 
the lease in that case contained a clause of per- 
petual renewal, and in effect amounted to a 
sale, the court held it ultra vira. What prao* 
tical difference is there between this and alease 
with the same powers for ninety-nine years? 

If that decision does no more« it at least 
leaves this court free to follow its own views of 
the powers conferred by the Indiana law in re- 
gard to this subject on its railroad corporations. 

Lastly, it is said that in IndianapolU <ft 8t, 
L. B. B. Co. V. Vance, 96 U. S. 450 [Bk. 24, 
L. ed. 752], this court dedded that tnis same 
contract was binding on the Indianapolis and 
St. Louis Company. 

That was done on the ground that the latter 
company was made a corporation of the State 
of Illinois 1^ the Act of that State of March 11, 
1869, and was ushig that part of the present 
plaintiff's road lying within the State of Illinois, 
under that contract. In reference to its liabil- 
ity to pay the taxes on that part of the plaintiff's 
road, It was held to be an Illinois corporation, 
and bound under the Illinois Statute by the con- 
tract of lease now under consideration. 

But we have just shown that the Indianapo- 
lis and St Louis Company was an Indiana cor- 
poration when this contract of lease was made, 
which was two years before it became an Illi- 
nois corporation bv the Act of 1809. The pres- 
ent suit is against it as an Indiana corporation, 
otherwise it could not be maintained. The valid- 
ity of the contpict depends on its power as an 
Indiana corporation to make it at the time it 
was mAde. It had none then, and no Act of 
the Indiana Lc^gislature has ratified it since. 
That suit was founded on an Illinois contract 
between Illinois corporations to collect Illinois 
revenue, and was in no sense governed by In- 
diana law, but by the law of lUinoiB. 

As regitfds this lease in a suit against the In- 
diana corporation, organized unda its laws by 
the name of the IncuanapoUs and St Louis 
Railroad Company, in the Circuit Court of the 
United States for that District, we must hold it 
to be void for want of power in the defendant 
company to mi^e it 

We have been thus careful in our examina- 
tion into the power of the lessor and lessee com- 
panies in the oontract of lease, because if the 
lease itsdf is void the contract of the other com- 
panies must be equally so. A contract to per- 
form for the Indianapolis and St. Louis Rail- 
road Company obligations which it was forbid- 
den to assume, and which it had no authority to 
assume, must itself be void. There is no power 
shown in any of these companies to accept a 
lease of the complainant such as the one in the 
present case« and perform its conditions, and 
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they cannot, tBerefore, become parties to such 
a contract with a load oatdde tne State which 
chartered them any more than the principal 
company. If these guarantying companies had 
ezecutea the oris^inal contract of lea^e it would 
hate been void £>r want of authority from the 
Legislature of Indiana, or of any other State by 
whose laws they are incorporated or endowed 
with corporate power. No such power is shown 
in them to lease roads beyond their own States. 

Indeed, while there may be a Just daim of 
authority for some kind of running arrange- 
ment between two connecting roads under tne 
Indiana Statutes, there is no connection be- 
tween the plaintiff's road and any road of a 
guarantying company. The connection even 
by traffic is remote. These companies might 
as well have assumed the power to loan them 
money, or to indorse their notes, or any other 
[8 1 6] commercial transaction, as to guaranty Uie per- 
formance of a void contract by one company to 
another. 

It may not be amiss to dte one or tWo cases 
in which this power to guaranty the dontract 
of one corporatton by another is more directly 
in point. Among these are Coleman v. BmI- 
em OaunUee B. Oi>. 10 Beav. 1; Madison di W. 
Plank Road Oo. v. Watertoum <tP. PlankBoad 
Co. 7 Wis. 59. 

In the first of these cases, under the powers 
contained in l^e Acts of Parliament, the Eastern 
Counties Railway Company and the Eastern 
Union Railway Company had formed a railroad 
from London to Manmngtree, a place about 
ten miles from the Port of Harwicn. The di- 
rectors of these coimmnies conceived that it 
would add to the traffic and profits of the rail- 
way if a steam packet company could be 
formed communicating between Harwich and 
the northern ports of Eiurope, and they accord- 
ingly took proceedinffs for the establishment of 
such a company. It was intended that the 
railway companies should guaranty to the share- 
holders in the steam packet company a dividend 
of 5 per cent per annum upon their paid up 
capital until the dissolution of that company, 
and that then the whole paid up capital should 
be paid by the railway oompanks to the share- 
holders of the packet company in exchange for 
a transfer of its assets. 

On a bill by a shareholder of the railway 
company to enjoin, it was held by the Master 
of the KoUs. Lord Langdale, that no such con- 
tract was within the power of the railway com- 
panies, and further proceedings in the matter 
were enjoined. 

Among other things, that learned Jndse said 
that "If there Is one thing more desirable than 
another, after providing^ for the safety of all 
persons traveling on railroads, it is this: that 
the property of the railway companies shall be 
itseusiue: that a railway Investment shall not 
be considered a wild speculation, exposing 
those engaged in it to all sorts of risks, wnether 
they intended it or not Considering the vast 
property which is now invested in railways, 
and how easily it Is transferable, perhaps one 
of the best thigs tliat could happen ii^ould be 
that the investment should be of such a safe 
[816] nature that prudent persons might without 
improper haauurd Invest their moneys in it. 
Quite sure I am that nothing of that kind can 
be approached if railway companies should be 
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at liberty to pledge their funds in support of 
speculations not authorized l^ their legal pow- 
en, and which might very possibly, to say the 
least, lead to extraordinary losses on the part of 
the railway company." This became a lead- 
ing case in Enelana where its doctrines have 
bMn steadily followed. It is cited with ap- 
proval in Pea/rce v. Madieon db L B, R. Oo, 21 
How. 441 [62 U. S. bk. 15, L. ed. 184.1 

In the case of Madieon d W, Plank Mood €h, 
v. Watertawn d P. Plank Road Co. 7 Wis. 59, 
the former company, in order to aid the latter 
company to build a plank road, which was a 
contmuation of the rMd of the former, agreed 
to guaranty a loan made to the Watertown 
Company. After the road was built the Btnd- 
Ison Company refused to pay on the default of 
the Watertown Company. The Supreme Court 
held that the Madison Company had no corpo- 
rate power to guaranty thepayment of the debt 
of the other company; and^ when pressed with 
the aigument that, by the building of the road, 
the Madison Coi.ipany had received the benefit 
which had induced it to guaranty the debt, the 
court said it was a contract uUra vires and could 
not be enforced. 

We are of opinion that the guaranty of the 
obligations of the lease on the part of the In- 
dianapolis and St Loids Compuiy by the oth- 
er defendants is void. 

4. It is argued, in support of the decree that, 
though the contract of lease may be void, so that 
no action could originally have been sustained 
upon it, there has been for ten yean such per- 
formance of it, in the use, possession and con- 
trol of plaintiffs road and its f randilses, by the 
defendants, that they cannot now be permitted 
to repudiate or abimdon It. That it now pr^ 
sents one of a class of cases which hold that 
where a void contract has been so far executed 
that property has passed under It and rights 
have been acquired under it, the courts will 
not disturb the possession of iRich property or 
compel restitution of money recelvea under 
juch a contract. 

Undoubtedly there are such decisions of 
courts of high authority, and there is such 
a principle, veiy sound in its application to ap- 
propriate cases. But we undentand the rule 
in such cases to stand upon the broad ground 
that the contract Itself Is void, and that neither 
what has been done under it, nor the action of 
the court, can infuse any vitality into it Look- 
ing at the case as one where the parties have so 
far acted under such a contract that they can- 
not 1^ restored to their original conditidn, the 
court inquires if relief can oe given independ- 
enUy of the contract, or whether it will refuse, 
to interfere as the matter stands. We know of 
no well considered case where a corporation, 
which is party to a continuing contract which 
it had no power to make, seeks to retract and 
refuses to proceed further, can be compelled 
to do so. As was said in Thomas v. Rail* 
road Oo, (a case so often in point here), "Hav- 
ing entered Into the agreement it was tiie duty 
of the company to rescind or abandon it at 
the earliest moment This duty was independ- 
ent of the clause in the contract which gave 
them the right to do it Though they delayed 
its performance for several yean. It was never- 
theless a rightful act when it was done. Can 
this performance of a lawful duty, a duty 
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wlildi it owed to the ttockholden of the corn- 
pan j and to the public, giye to plaintiflb a right 
of action? Can they found such a right on an 
Agreement ydd for want of corporate authority 
and forbidden l^ the policy of the kwf To 
hold that they can is, in our opinion, to hold 
that any act performed in execution of a void 
contract makes all its parts valid, and that the 
more that is done unaer a contract forbidden 
by law the stronger is the daim to its enforce- 
ment by the courts.** 

Whatever may be said in regard to the In- 
dianapolis and bt Louis Oompany, there is 
wanting in the case of the guarantying com- 
panies one of the strongest reasons usually 
urged in support of the estoppel, as it is some- 
times called, namely: that the recalcitrant par- 
tw has received the monev or the property of 
the other. For, so far from these guaranty 
ccmipanies having received of the plamtlfF any 
money or property, they are the parties who 
have Deen paying money and the plaintiff re- 
ceiving it for rent of its road. They are not, 
^ j«« therefore, estopped on any principles of that 
^ ^' doctrine from oeasing to pay monqr on an 
Qlegal contract because they have heretofore 
done so. On the contranr, as we have already 
saidj the duties of these directors to their stock- 
holoers is to cease to perform a contract to 
which they were never bound. 

We do not decide the question whether the 
Indianapolis and St. Louis R R Co. cannot be 
compelled to pay the plaintiff for the use of its 
road, though the contract be void. Whether 
it would be so liable on a quantum meruit ad- 
mits of doubt. It is unnecessary to decide 
UiSs, because that company has submitted to 
the decree of the circuit court in favor of plaint- 
iff for that rent, by failing to give bond and 
perfect its appeal from that decree. 

That part of the decree must stand, as no ap- 
peal from it has been prosecuted. 

The decree againtt the other d^flsndante, ap- 
peOanie here, ie far the reaeam mven reoened, 
emd the eaee remanded to ihe Oireuit Oeurt, 
wUhdireetione to dUmim the bill ae to them. 



iai9i 



Ttoe oop7. _ 

James H. M oKennerf Qerk, Sop. Ooortk U. 8. 

Mr. Juetiee Br»dley» dissenting: 
I dissent from the Judgment of the court in 
this case, and will very briefly state my reasons 
f or dissenthig. 

The St Louis, Alton and Terre Haute R R 
Oompany, the lessor, had full authority to make 
the lease of its road and works which is brought 
In question in the cause. The Indianapolis and 
St Louis Railway^ Company, the lessee, as- 
sumed to have power to take the lease, and had 
sudi power in Illinois by the effect of the laws 
of mX State, and was supported in its assump- 
tion of power by the implications of several 
Statutes of Indiana. If these implications were 
not sufficiently strong to amount to a grant of 
power, ilill, they were sufficient to show that 
the Legklature of Indiana understood the 
power as existing and acquiesced in it. The 
other railroad companies, parties to the suit, 
who guarantied the performance of the lease 
and its cdrenants on the part of the lessor, had 
the power to do so by the laws of Illinois, and 
ttie engagement of guaran^ on their part was 
a oontract entered into by them in fuxtherance 
of thdr through business to and from St Louis 
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and. the States west of the MississippL The 
whole arrangement, in fact, was oevised by 
them for the purpose of facilitating and increas- 
ing their business as integral parts of great 
trunk lines; which in the aiisence of interstate 
regulations of commerce made by Congress, are 
of the greatest utility in the business of the 
oountiy. 

To hold that the railroad companies of the 
counti;ir thus situated cannot, without actinff 
uUra vires, make busmess arrangements beyond 
the limits of their own tracks m a country sit- 
uated and divided up into States as ours is, it 
seems to me, is to take a very contracted view 
of the powers and duties of these public insti- 
tutions. According to the doctrine of the court 
a New York or Iramsylvania company could 
not even have a ticket or frei|dit acent in St 
Louis for the purpose of solirang Ireight and 
passengers to be carried on the mmk line of 
which it forms a part It could not hire an 
office for such an agent, or. if it did, it could 
not be held responsible for the rent This 
is carrying the doctrine of tUtra vires to what 
seems to me, an absurd extent It is following 



out the Shiglish notions on that subject, which 
slways seemed to me inapplicable to our situa- 
tion and circumstances, however well suited to 
that compact and homogeneous ootintiT— ho- 
mogeneous in ffovemment and JurisdSctioD. 
All the prindpaf railroads in England extend 
across the entne country from London, in dif- 
ferent directions, to the sea. In this coxmiry, 
as Confl;re88 dedines to charter through lines 
across &e States, the State Governments them- 
selves charter local roads, limited by the bound- 
aiy lines of the State. In order to give the 
coundy through facilities at all, these state 
roads are obliged to unite their lines, and make 
what is calleda trunk line. The necessities of 
the oountry require it Tet, according to the 
logic of the dedsion in this case, this is all ultra 
vires. 

Look at it One of our great trunk lines, ex- 
tending from West to East, lb composed, say, 
of five connected railroads, forming together a 
continuous Une, woridng together under a con- 
tract which regulates tbiir mutual rights and 
obligations in Sie management of the ousiness 
and the distribution of £» Joint receipts. All 
thisistiltrae^fMand voidi One of the links 
of the chain is a f errv which, in consideration 
of extra acoommodancms afforded for the busi- 
ness of the line, is guarantied acertain sum per 
annum. Tlie guaranty is uUra vires and vmd I 

Is this law? It may be English kw^ut is it 
American law? I cannot believe it We must 
not shut our eyes to the fact that new circum- 
stances and conditions, of themselves, require 
and produce a modification of old rules, or the 
apd&ation of new ones. 

Thisnarrow doctrine has already been dis- 
carded by the courts, and by this court It has 
become settled law that a railroad company at 
one end of a trunk line may enter into contracts 
for the transportation of passeneers and goods 
to any piurt of the line, hundreds of miles be- 
yond its own track; and will be held liable for 
the f idflllment of such contracts. And yet, ac- 
cording to the doctrine of the opinion in this 
case, wis is uUravires, 

But this is not aU. The contract has been 
performed on the part of the lessor oompany, 
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MDil the lewee and lU guanoton have enjoj^ 
tbe benefit of It. Wbh what face can they now 
refuse to pay what Oicj agreed to payT Wltb 
what face can they plead Incapacity to oontract ? 
Tbls to not a ault to compel tbe apoclflc perform- 
ance of tbe contract In future; but to compel 
the payment of the money earned by past per- 
formance of the contract. It seems to me that 
tbe Companiea concerned are estopped to deny 
their liabilitT tomake tUa payment. It is " 
Companiea Otemselvea who make the plea, 
their stockholder!. 

lo BevertJ national bank oaaea, where the 
banlu have loaned money on mrart^igea inland, 
contrary to the expreM proUbitiai of the Act 
of Congt««, and tiUra vtra, we have enforced 
the contract, leaving It to the goTcmment to 
call tike banks to account for atnngontdde of 
their chartered powers. 

Why should not the same rule be applied ._ 
railroada, if It to thooBht they hare exceeded 
their poweis; especially when no stockholder 
complains of tbe company's action, and the ob- 
iect of tbe suit to, to compel them to pay for a 
beneSt actually recdredT 

In every aspect In which the case can 
viewed. It seems to me that the decree of the 
circuit Gonit was not only Just and right, taut 
In accordance with sound principles of Ameri- 
can law, and ought to be affirmed. 

I am authorized to aay that Mr. J-utUee Har- 
lan agrees with me In opinion. 

TTiBoopy. Test 

James H. KoKeoner, Oerk, Snp. Oottrt, 0. 6. 



JUAK B. HART. Admr., of the Estate of 
SiMBOH Habt, Deceased, 



CMTTBD STATES. 
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ArtpuiMar.tS,lS8e. Bedded Apr. B8, 1886 

APPEAL from the Court of Claims. Affinud. 
The case to stated by the court. 
Mr. John J. Weed, for appellanL 
Mr. JohB Qooda, Bolieitar-Qm., for ap- 
pellee. 

Mr. Jiittiee Blatebford delivered the opin- 
ion of the court: 

Section 7 of the Act of Congress, approved 
June as, 18eS, chap. 71 (15 Stat, at L. 76), 
enacted as follows: "It shall anil may be law- 
ful f<^ the head i>f any ezecnttre department, 



whenever any claim to made upon aidd depart- 
ment involving disputed facts or contioverted 
questions of law, where the amount in contro- 
versy exceeds $8,000; or where the dectolon 
will affect a class of cases or furnish a prece- 
dent for the future action of any executive de- 
partment in tbe adjustment of a class of cases, 
without regard to ue amount Involved In tbe 



under tbe Constitution of the United States, tc 
cause such claim, with all the vouchers, papers, 
proofs and documents pertalnl^ thereto, to be 
tiansmltted to the Court of Claims, and the 
same ahall be there proceeded in as if originally 
commenced by tbe voluntary action of the 
cUmant; • • • Frmidad, Iwtemer, That no 
case shall be referred by any bead of a depart- 
ment unless it belones lo one of the several 
classes of cases to which, by reason of the sub- 
ject matter and character, the said Court of 
Claiots might, under existing laws, take jurto- 
diction on such voluntary action of tbe claim- 
ant. And all the cases mentioned in thto sec- 
tion whldi shall be transmitted by the head of 
any executive department, • • • ahall be 
proceeded in as other cases pen^ng in said 
court, and shall, In all respects, be subject to 
the same rales and regulatiout and appeato 
from the final judgments or decroee of said oourt 
tberelD to the Supreme Court of the United 
Stales shall be allowed In the manner now pro- 
vided by law. The amount of tbe final Judg- 
ments or decrees io inch cases so transmitted 
to said court, where rendered In favor of tbe 
claimants, shall in all cases be paid out of any 
specific appropriation applicable to the same, if 
any such tiieie be; and where no such appro- 
prution exisis, the same shall be paid in the 
same manner as other Judgments of said court:" 
lliese providons are now embodied in sections 
lOes, 1064 and lOSC of the Beviaed Statutes. 

Under them the Secretary of War. on the 
14th of October, 1878, transmitted to the Court 
.>f Claims tbe claim of Hem? B. Hart, as the 
assignee of Simeon Hart, lliereupon, on the 
Sth of January, 1874. Sfaneon Hart, for the use 
of Henry B. Hart, filed in that court a petition, 
claiming to recover from the United States 
$00,891.03. In July, 1874, the United States 
filed a plea setting up a counterclaim of 
$9,000 agi^nat Simeon Hart, and In August, 
1874, a plea setting up a bat 1^ a six yearanim- 
Itation after the flrat accruing of the claim. In 
December, 1874, Simeon Hart having died, the 
suit was revived In the name of A. B. Hyde, aa 
hto administrator. In Jannair, 1877, tbe claim- 
ant demurred to the plea of the Statute of Lim- 
itations; and the demurrer was sustslned. 13 
Ct of Claims, SIO. On the Otb of Hay, 1877, 
the claimant filed an amended petition, to 
which, three days afterwards, the United States 
filed a traverse, and a plea se^ng up a bar by 
a six years' limitation. In October, 1878. tbe 
claimant replied to the plea of counterclaim, 
that the $9,000 had beenpaid by Simeon Hart 
In November, 1879. (he United States, t^ leave 
of court, filed a special demurrer to the peti- 
tion and the amended petition, but it was over, 
ruled. In June, 1880, James P. Hague, as ad- 
ministrator of Simeon Hart, and successor of 
Hyde, was substituted in place of Hyde, as 
claimant. At the same time the dalmaat filed 
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40 amended petitloii« prayine that any assign- 
meni of the daim to Henry B. Hart be treated 
aa yoid; aod withdrawing items four and fiye 
of the dalm eontained in the original petition. 

The case was then heard on the eyidenoe, 
and on the 7th of June, 1880, the court filed its 
flndingB of fact and conclusion of law, and an 
opinion (15 Ct of Claims, 414) whereby the 
petition was dismissed, and a judgment to that 
effect was entered on that day. In January, 
1881, .a motion for a new trial was granted, and 
the case was reheard, on additional eyidenoe, 
and, on the 16th of May, 1881, the court filed 
its findings of fact and conclusion of law, and 
an opinion (16 Ct. of Claims, 459) whereby 
tbe petition was dismissed, and a judgment to 
that effect was entered on that day, from which 
the claimant appealed. Since the appeal Juan 
8. Hart, as administrator in place of Hague, 
has been sabstitutedas appellant. 

The findings of fact, on the second hearing, 
which are quite yoluminous, are set forth at 
length in the report in 16 Ct of Claims. Those 
whSch are material, in the yiew we take of the 
case, are as follows: on the 8d of March, 1861, 
Simeon Hart was residing at El Paso, Texas, 
and was in actiye sympathy with those who 
were inciting to rebellion. In April, 1861, he 
joined the insurgents, and then and afterwards 
ramisbed them with supplies, money, and 
means of transportation to carry on thedrinya- 
sion and campcjgn into New Merico. On the 
9d of Noyember, 1865, the President granted to 
him a full pardon and amnesty for all offenses 
committed try him arldnff f rom participation, di- 
rect or implied, in the reoellion. Hart claimed 
[65] certain sums as due to him for flour, com and 
forage deliyered to the United States before 
Apiil 18, 1861, and certain sums for fiour, corn 
anid tonate deUyered after that date. There is 
nothing ane from the United States to the claim- 
ant for flour deliyered after April 18, ! 861 ; and 
the United States paid to Hart, or his assignees, 
far floor allied to haye been deliyered after 
April 18, 18ol, but neyer deliyered, more than 
the amounts claimed as due for com and forage, 
those payments being made partly in oash and 
partly ^jetaining and charging against him 
die |pl,OuO so set up as a counterclaim. 

The Court of (^aims applied to those de- 
mands of the claimant wmch accrued before 
April 18, 1861, the proylsions of Joint Reso- 
hition No. 46, approyed March 2, 1867 (14 
8tat. at L. 571), now embodied in section 8480 
of the Revised Statutes, and which was as fol- 
lows: '*Until otherwise ordered, it shall be un- 
lawful for any ofllcer of the United States Qoy- 
enuneni to pay any account, daim, or demand 
against said Qoyemment, which accrued or ex- 
isted prior to the 18th day of April, A. D. 1861, 
in fayor of any person who promoted, encour- 
aged, or in any manner sustained the late rebeU- 
bn: or in fayor of any person who, durine 
said rebellion, was not Known to be opposed 
thereto, and distinctly ih fayor of its suppres- 
sion; and no pardon heretofore granted, or here- 
after to be granted, shall authorize the payment 
of such account, claim, or demand, until this 
resolution is modified or repealed : Provided, 
That this resolution shall not be construed to 
prohibit the payment of claims f oimded upon 
contracts made by any of the departments, 
where such claims were assigned or contracted 
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to be assigned prior to April first, 1861, to cred- 
itors of said contractors, loyal citizens of loyal 
States, in payment of debts incurred prior to 
March first, 1861." 

It was urged before the Court of Claims th'^t 
the pardon and amnesty mnted by the Presi- 
dent to Hart, on the tmra of Noyembeor, 1865, 
"for all offenses committed by him arisinefrom 
participation, direct or impliea, in the rebellion, " 
operated to set aside the provisions of the Joint 
Hesolution as to him and his claims. The court 
held otherwise. Its yiew was that Hart was 
guilty of numerous acts for which he could, on 
conyiction, haye been punished in his peison 
and his property, and that the pardon freed 
him from liability for those offenses; that his 
disability to recelye from Uie United States a 
debt due to him was not a consequence attached 
to or arising out of any such offense; that it 
grew out of the fact stated in the Joint Reso- 
lution that he had been a public enemy; that 
eyery disability which a state of war imposed 
upon him was remoyed by the cessation of the 
war ; that it needed no pardon to effect that 
result; that, as the pardon conferred on him no 
new right, so the Joint Resolution did not take 
from him anything which the pardon had con- 
fen ^f that it dianot, like the legislation con- 
sidered in United 8tate$ y. Klein, 18 Wall. 128 
[80 U. S. bk. 20, L. ed. 5191, attempt to pre- 
scribe to the judiciary the effect to be giyefi to 
a pardon, in regard to a matter to which the 

Sirdon extendi, but merely forbade certain 
ebts to be psid until Congress should other- 
wise order; tnat a creditor of the United States 
can only be paid in accordance with the pru- 
yision oi the Constitution (art 1, sec. 9, subd. 
7) which dechures that " No money shall be 
drawn from the Treasury, but in consequence 
of appropriations made by law;" that by this 
Joint Resolution Congress had dedared, by 
law, that this claimant should draw na money 
troxa the Treasury, and that no general appro- 
priation should extend to his claim; that, there- 
fore, no ezecutiye department could consider 
the claim; that the Act of 1868 did not extend 
to claims coyered by the Joint Resolution; and 
that, as the daim in ouestion could not be paid, 
the Court of Claims had no jurisdiction to pro- 
ceed to judgment in regard to it. on the refer 
ence made. The yiews of the court were set 
forth at greater length in the opinion, and its 
conclusion was, that as to all items whic^ 
accrued prior to April 18. 1861, it was its dut 
to decline to take jurisdiction further than t 
find the facts. 

As to the items for fiour and com and f eras 
furnished after April 18, 1861, the court held 
on the facts it found, that there was nothin^ 
due to the claimant for fiour deliyered after 
that date; and that the United States had paid 
Hart, or his assignees, for fiour alleged to haye 
been deliyered after that date, but neyer deliy- 
ered, more than the amounts now claimed to 
be due for com and forage. 

We are of opinion that the judgment of the 
Court of Claims was right, in approying, as 
we do, Uie reasons above redted as assigned by 
that court, for the yiew it took on the question 
of the pardon, we do not depart, in the least, 
from what was held, on the subject ofpardons. 
in the cases of Ex parte Garland, 4 Wall. 888 
[71 U. S. bk. 18, L. ed. 866] ; Armstronffi 
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F^ndnt, 6 Wall. 766 [78 U. 8. bk. 18, L. ed. 
8881: united Siaiet y. FtidOfml, 9 Wall. 681 
[76 U. 8. bk, 19, L. ed. tBb]: United Stake 
V. Klein, 18 Wall. 128 [80 U. 8. bk. 20, L. ed. 
6191; and OaHiOe y. United Statee, 16 Wall. 
147, 151 [88 U. 8. bk. 21. L. ed. 426]. If the 
Joint Resoludon bad said nothing on the sub- 
ject of a pardon, no pardon could haye had the 
effect to authorize the payment, out of a gen- 
eral appropriation, of a debt which a law of 
Congress had said should not be ^d out of it. 
The pudon cannot haye such effect ascribed 
to it merely because the Joint Resolution 
says that it uiail not haye such effect It was 
entirely within the competency of Congress to 
declare that the claims mentioned in the Joint 
Rttolulion should not be paid till the further 
order of Congress. It is now within its com- 
petency to declare that they may be paid, in 
like manner as, by the Act of March 8, 1877, 
chap. 105 (19 Stot at L. 862), it provided that 
section 8480 of the Reyised Statutes, which is 
the Joint Resolution In question, shoull not 
apply to payments to be mieide out of a general 
appropriation made by that Act to pay mail 
contractors for mail seryice performed in cer- 
tain States in 1859. 1860 and 1861, and before 
they "respectiyely engaged in war against the 
United States." 

As to the claims which accrued after April 
18, 1861, we see no reason to question the cor- 
rectness of the judgment 

.^JUrmed, 
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IRON 8ILVBR MINING COMPANY, 

in Err., 

ELGIN MINING Al^ SMELTING COM- 
PANY BT AL. 

(Bee B. 0. Beporter% ed. ISS-iOa.) 

Mining law^Aei(fJS7$-'^rigkt0fpatmUee4f 
wefttee lode to follow tein latera uf -^pmralleh 
Hm ef end linet. 

Under the Act of Oongress of 187S (B. 8. IflBO et 
§eq,) peralleUsm of the end lines of a mutsoe looa- 
tlon IS essential to the ezJstenoe of any rlgfatin the 
locator or Mtentee of a surfaoe lode mining claim 
to follow toe vein outside of the yertical planes 
drawn through the side lines. His lateral right by 
the statute Is oonflned to such portion of the vein 
as lies between such planes drawn throogfa tbeend 
lines and extended in their own direction: that Is, 
between parallel yertical planes. Itoan embilKwno 
other portion. 

[No. 900.] 
Argued Mar. H, 29,1886. Decided Apr. t6, 1886. 

F ERROR to the Circuit Court of the United 
States for the District of Colorado. Af- 
ffrfned. 

Statement by Mr. Juetiee Field: 
This is an action to recoyerposs^on of cei^ 
tain miningsround in Lake County, Colorado. 
The plaintiiiB in the court below, the defend- 
ants in error here, assert title to the premises 
under a patent of the United States for what 
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is known as the " Gflt Edge dalm," of which 
they are a part In the original complaint they 
asserted title by conyeyance from the original 
locators. A patent to them haying been sub- 
sequently granted, they filed an amended com- 
plaint settuig up its issue, and that It conyeya 
to them a fee sunple title. 

The complaint ayers that the defendant, the 
Iron Silyer Mining Company, on the 25th of 
June, 1882, by means ox drifts, inclines and 
tunnels entered without right upon a portion of 
the Gilt Edge Claim, which it has since wrong 
fully withheld from the plaintifb to their dam 
age of $50,000: and that it has excayated, car 
ned away, and conyerted to its own use, since 
such entry, gold, silyer and lead ores belonging 
to them, of tiie yalue of t60,000. They there- 
fore pray hidgment for the premises and dam- 
ages for their wrongful detention, and for the 
ores taken. 

The defendant in its answer denies the sey- 
eral auctions of the complaint, and sets up 
as an afflrmatiye defense that, imder a patent 
of the United States, bearing date Kay 24, 1877, 
it is the owner in fee and entitled to me posses- 
sion of a surface lode mining claim also situated 
in Lake County, Colorado, called the " Stone 
Claim," contaming nine acres and i\Ar o^ ^^ 
acre of land, more or less, and of a yan, lode 
or ledge therein, extending the length of the 
claim nom norUi to south 1,500 feet through- 
out its entire depth, although it enters adjmn- 
ing lands; that the yein, lode or ledge contains 
Iron , lead and silyer in large quantities; that the 
top, apex and outcrop of it are f oimd in the 
surface claim throughout Its entire extent; that 
its true strike is north and south, with a dip to 
t2rr mst at an angle of fifteen degrees below the 

1)lane of the horizon; that the yein, lode or 
edge on its dip, within yertical planes drawn 
downward, with its end lines continued in their 
own direction, that is. In the direction of the 
dip, passes through and beyond the east yertical 
side line of the wface claim and location into 
and under the Gilt Edge Surfaoe Claim. And the 
defendant adhnits that underneath the surface 
of the Gilt Edge Claim it has followed and 
mined upon the Stone yein, lode or ledge; and 
ayers that, by reason of the facts aboYe set 
forth, it had ue right so to do, and denies that 
it has otherwise interfered with the Gilt Edge 
Claim or any oart of It. 

The plaintins In their reply deny the material 
allegations of the answer. By stipulation the 
case was tried by the court without the inter- 
yention of a Jury. On the trial the plaintifCs 

Sroduced in eyidence a patent of the United 
tates to them for the Gilt Edge Claim, in the 
usual form of patents for lode mining claims, 
and the defendant admitted that they were In- 
yested with the title to the property which the 
patent conyeyed; that it nad entered under- 
neath the surface of that claim at a point east 
of the Stone Surface Claim; and was engaged in 
mining and in carrying away lead and silyer 
ores i^ien the action was commenced. 

It was agreed that plat "A" fgiyen below) 
correctly romeents the shape andrelatiye posi- 
tions of the Gilt Edge Minhig Claim and of the 
Stone Mining Clahn, and that the lines on the 
figures ot the Stone Claim, from No. 6 to 6and 
from 1 to 14, are the two end lines of the surface 
I daim. so called by the locator thereof, and In 
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Uw plat kcoompanylng the sppIicatfoD for the 
patent 

It wM also tgreed that pUt " B " (eivea be- 
low) !■ a correct copy of the plat of the Qllt 
Sdn Claini oontained In the piOeiit thereof, 
which alao ihowa Its relatiTe podtlon to the 
Stone OUlm, the latter being marked Bur. No. 



And Owrenpon tbe jdatemta reelad. Tbe 
defendant then Introduced in evidence a patent 
for the Stone Chlm.beartDg date MaySM, 1877, 
Imed to one AMniu B. Wood; and It was ad- 
mitted that. \)3 dlvera meane oonTeytuicea, the 
defendant holda title In fee to the premises de- 
Mribedlott. 

The patent gives a full and minute descrip- 
tion Inr metes and bounds of the surface claim, 
containliig nine acne and ^ of an acre of 
land, more or less, and embradng 1,000 linear 
feet of the Stone lode alons the coune thereof, 
lie nan ting clanae Is as follows : 

"Sow, know re. that the United States of 
America, in oonnderation of the premises and 
in conformin with tbe said Revised SUtutei 
at the Unhea Slates, hare given and granted, 
USD. B. 



_ id bv these proeeats do give and giant, unto 
the said Alvlnus B. Wood, and to hb hdrs and 
HsBigni, tbe said mining premises hereinbefore 
described as lot No. S17, emtnaciuE a portion 
of the unsurvejed public domain, inth the ex- 
clusive right of possesdon and enjoyment of 
all the lend Included vitbin the exterior linw 
of said surrey not herein expressly excepted 
from these presents, and of fifteen hundred 
(IBOO) linear feet of the said Stone vein, lode, 
ledge or deposit, for the length hereinbefore 
deecribed, tluouehout Itaentlre depth, although 
It may eater the land adjoinlngi and also of oH 
otherveins, lodes, ledges or depoaita, througliout 
theirenlire depth, (he (opsorapexesofwhrcblle [201] 
inside theextoior Unes of said survey at the sur- 
face extended downward Terttcallv, although 
such veins, lodes, ledges or deponts, in their 
downward course, may so far depart bom a 
perpendicular as to extend outdde Uie veriical 
tide lines of said survey ; Proeiibd. That tbe ri^ht 



of pt^iradou hereby granted to eoch outside 
jwrta of said veins, loaes, ledges or deposits, shall 
be oonflned to such portions thereof as He be- 
tween vertical planes drawn downward through 
tJueTidlinftof»aid»urteyatt!it ivrfaee.ui con- 
tinued In tbeu own direction that such vertiod 
planes will intersect such exterior parts of said 
rdns, lodes, ledges or deposits; And provides 
fltrOier, That nothing In this conveysnce shoU 
suthori7e the grantee herein, his hein or aa- 
signs, to enter upon the surface of a mining 
claim owned or pOMcsscd by another; To have 
and to holdsald mining premises, together with 
■11 the rights, privileges. Immunities and ap- 
pnitenances, of whatsoever nature, thereunto 
belonging, unlo tbe said Alvinua B. Wood, and 
to his ueira and assigns forever; subject, never- 
theless, to the following conditions ana slipur 
Wions: 

"First. That tbe grant hereby made Is re- 
stricted to the land hereinbefore described as 
lot No. ai7, with fifteen hundred (1000) linear 
feet of the Stone vein, lode, ledgeor depodtfor 
the length aforesaid, throughout its entire depth 
aa af oieaaid, together with all other veins, \oae». 



ddethe exterior lines of said survey. 

"Second. That the premises hereby con- 
T^yed, with the exception of the surface, may 
be entered 1^ tbe proprietor of any other vein, 
lode, ledge or depcMt, the top or apex of which 
lies outside the exterior limits of said survey, 
shoold tbe same in its downward course be 
found to penetrate, Intersect, extend Into or 
underlie the premises hereby granied, for the 
purpose of extracting and removing the ore 
from such other vein, lode, ledge or deposit. 

"Third. Thai the premises hereby conveyed 
shall be held subject to any vested and accrued 
water rights for mining, agricultural, manu- 
factui-ing or other purposes, and rights to 
ditches and reservoirs used io connection with 
such water rights as may be recognized and 
acknowledged by the loail laws, customs and [ffiOS] 
decisions of courts. 

"Fourth. That fn the absence of oecessarr 
legislation by Congress the Legislature of Col- 
orado may provide rules for working the min- 
ing cWm or premises berel^ granlMl, involv> 

Ing easements, drainage and other r — 

means to lis complete otevdopmenl." 



[SOOJ IH-att SvTsaiia Oovar or 

MM.% SMk.se. T.».S.a.KkW. 





The dpfendant then offered to proro; 

(1) Tluit tbe Stone vein, lode or ledge meo- 
tloDed In patent ii a vein, lode or ledge of 
rock in place bearing iron, lead and lilTer In 
quaatiUee, aul la valuable on account 



large qua 



(2) That the top, umx aitd oulorop of the 
Tein, lode or ledge extet, and are found In the 
Stone Surface CUm through Iti entire extent 
from north to south between walla of rook in 
place, a Umeatone foot wall, and a porjdijny 
bsnglDg waU. 

(37 That tbe true itrlke of the vdo, lode or 
ledga ia north and south, and haa a dip to the 
cast at an angle of IS* bdow the plane of the 
horlzou. 

(4) Th^ the Tela, lode or ledge, on Its dip 



ing Claim, and cootlouFd In theirown direction, 
viz.: In the direction of the dip of the vein, 
lode or ledge, pi w ai through, out of, and be- 



Tond tbe east vertical fide Hue ef the BtoneSor- 



(S) That while Ihedeftedant admits that VB- 
demeath tbe sorbce of tbe Qilt Edge SvtfUe 
Claim h ha* f oOowed and mined In and opon 
the Stone velo, lode or ledge, l^ reason of tbe 
facts and premiies lAove set forth, it bad a 
light so to do, and that it has not otherwise in 
anj waj Interfered with said QUt Edge Olaim, 
or an; part thereof. 

To whidi plaintlSs objected, on the eround 
that the proffered proof would not be a def en Be 
to the action nor tend to ertablish a defense 
thereto; and that bj reason of tbe surface form 
or shape of tbe Stone Claim Its owoen hod no 
right under the laws of tbe United Sutes or L203] 
ouerwise to follow the lode alleged to exist 
tberdn In Ita downward course bejood the 
lines of the claba and Into plainttBa' claim; 
and that no pari of the Oilt Edge Claim or the 
mineral or lode within It was within vertical 
118 C. & 
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pkD«8 dittwn downward throogli the end UncB 
of the Stone Claim and continued indefinitely 
Id thdr own idrection. 

The conrt sustained the objection and ez- 
duded the evidence offered, to which roling 
the defendant excepted. 

The followiDff diagram, showing the shape 
of the Stone Clum, & exterior lines, its center 
Une, and the line of the mpex of the vein, as 
alleged by the defendant^ was also pat in evl- 




|MA] Another diagram of the StoneClaim was in- 
troduced in evidenoe, bnt as it was similar to 
dieone above, wMi the exoefpiioa of the lines 
shofwing the oooise of the apex, the direction 
of the strike andthedipof thevein, it is not im- 
portMii toe^dbit it in this statement 

Ko odier eridenoe was offered. The ooort 
foond the issues for the plaintiff^ and Judg- 
flWDt was entered in their favor, to review 
whidi the case was brought here. 

Jfiwfs. Wmlter H. Smith and G. G. 

Bjmmm, tor ^aintiff in error. 

Mettn. T. M. Patterson* 0, 8. Tkofiuu, 
M. B. OarpeniiTBnd AfM§ Steek, for defend- 
ants In error. 

Mr. Ju$Hee Field delivered the opinion of 
the court: 

The question presented for our decision is one 
of great interest to miners on the public lands, 
and with respect to it much difference of opin- 
ion exists. This difference has arisen tem a 
ooosidBratimi, on the one hand, of what would 
properhr be called the true end lines of a daim 
mm a lode of a vpodfied length and width. 
aRer it has been opened by explorations, and 
in general course and direction are seen; and a 
ooiSlderation, on the other hand, of the statute 
requiiing the location of a daim to be distinct- 
ly nuokad on the nound, so that ite bound* 
aiiea may be readily traced. Such location 
often precedes any extended explorations, and 
is tfi ew fore made without accurate knowledge 
of tiiB oomae and direction of the vein. When 
a vein has been discovered, the rules of miners 
and the legislative regulations of mining States 
and Terrmiries generally allow some spedfled 
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time for explorations before the location is dcf- 

initdy marked. But miners discovering a lode 

are sometimes in such haste to locate their 

claim, and mark its extent and boundaries on 

the surface, that they omit to make suffldent 

explorations to ffuide them aright in measuring 

the ground ana fixing its eaa lines. Hence 

efforts are not infrequently made to change 

those lines when the true course and direction 

of the vein are ascertained by subsequent de> r2lMll 

velopments. *- ' 

The f ramers of the Statute of 1872 evidently 
proceeded upon the theory that a daim on a 
lode, following its outcroppings on the surface 
for the distance allowed, with a definite exten- 
sion on eadi side of the middle of the vdiik 
would generallv take the form of a parallelo- 
gram. It provided that the length of a clahn, 
subsequently located, whether by one or more 
persons, should not exceed fifteen hundred feet: 
that its extension on each side of the midcUe of 
the vein at the surface should not exceed three 
himdred feet: and that its end Unes bhould be 
psralld to each other. R S. § 2830. A seo- 
aon of the lode within vertical planes drawn 
downward through the lines marked on the 
surface was designed as the grant to the orig- 
inal locator; but as the vein in its downward 
course might deviate from a perpendicular and 
pass out of the side lines, the right was con- 
leired to follow it outside of them, but within 

Shmes through the end lines drawn vertically 
ownward, and continued in their own direo- 
tion. The language of that statute, as carried 
inu> the Revised Statutes, is as follows: 

"The locators of all mining locations hereto- 
fore made, or which shall hereafter be made, on 
any mineral vein, lode or ledge, situated on the 
public domain, their heirs and assigns, where 
no adverse claim exists on the 10th day of May, 
18T2, so long as they comply with the laws of 
the tJnited States, and with state^ territorial 
and local regulations not in confiict with the 
laws <^ the United States governing their pos- 
sessoiy title, shall have the exdusive right of 
possession and enjoyment of all the surface in- 
cluded within Uie fines of thefar locations, and 
of all veins, lodes, and ledges throughout their 
entire depth, the top or apex of which lies 
inride of sudi surface lines extended down- 
ward vertically, althouj^ such veins, lodes or 
ledges may so far depart from a perpendicular 
in Uieir course downward as to extend outside 
the v^oeJ side lines of such surface locations. 
But Uiefar right of possession to such outside 
parts of su^ veins or ledges shall be confined 
to such DOTtions thereof as lie between vertical 
pluies drawn downward, as above described, 
throuj^ the end lines of their locations, so con- r 2061 
tinned in their own direction that such planes 
will intersect such exterior parts of such veins 
or ledffes. And nothing in this section shall 
auUiome the locator or possessor of a vein or 
lode which extends in its downward course be- 
yond the vertical lines of his daim to enter 
upon the surface of a daimovmed or possessed 
by another." R S. § 2822. 

This section appears sufficiently dear on iu 
face. There is no patent or latent ambisniity 
in it The locators have the exdusive right of 
possession and enjoyment of ''all the surface 
mduded within the lines of their locations," 
and the location, by another section must be 
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dMncUj marked on the ground so that its 
boundaries can be readily traced. R. S. § 2824. 
Thej baye also the exclusive right of ponession 
and enloyment "of all veins, lodes, and ledges 
throuffhout their entire depth, the top or apex 
of which lies inside of such surface lines ex* 
tended downward vertically, although such 
veins, lodes or ledges may so far depurt from 
a perpendicular in their course downward as to 
extend outside the vertical side lines of said sur- 
face locations." The surface side lines ex- 
tended downward vertically determine the ex- 
tent of the claim, except when in its descent 
the vein passes outside of them, and the ont- 
side portfons are to lie between vertical planes 
drawn downward through the end lines. This 
means the end lines of the surface location, for 
all locations are measured on the surface. 

The difficult arising from the section grows 
out of its appHcation to claims where the course 
of the vein is so variant from a straight line 
that the end lines of the surface location are 
not parallel, or, if so, are not at a right angle 
to the course of the vein. This difficulty must 
often occur where the lines of the surface loca- 
tion are made to control the direction of the 
vertical planes. The remedy must be found, 
until the statute is changed, in carefully making 
the location, and in postponing the marldnff of 
its boundaries until explorations can be m»& to 
ascertain, as near as possible, the courst> And 
direction of the vein. In Colorado the statute 
allows for this purpose sixty days after notice 
of the discovery of the lode. Then the location 
must be distinctly marked on the ground, and 
[207] thirty days thereafter are given for the prepara- 
tion of the proper certificate of location to be 
recorded, th-hardt v. Boaro, 113 U. S. 627, 588 
[Bk. 28, L. ed. 11181. Even then, with hA the 
care poeisible, the end lines marked on the surface 
will often vary creatly from a right angle to 
the true course ox the vein. But whatever in- 
convenience or hardship may thus happen, it is 
better that the boundaiy pLmes should be defi- 
nitely determined by the lines of the surface 
locanon than that they should be subject to 
perpetual readjustment according to subteov 
lanean developments made by minis workings. 
Such readjustment at every discovery of a 
change in the course of the vein would create 
great uncertainty in titles to mining clidms. 
The rule, whatever hardship it may work in 
particular cases, should be settled, and thus pre- 
vent, as far as practicable, such uncertainty. 

If the first locator will not or cannot make 
the explorations necessary to ascertain the true 
course of the vein, and draws his end lines 
ignorantly, he must bear the consequences. He 
can only assert a lateral right to so much of his 
vein as lies between vertical planes drawn 
through those lines. Junior locators will not 
be prejudiced thereby, though subsequent ex- 
plorations may show that he erred in nis loca- 
tion. 

The provision of the statute, that the locator 
is entitled throughout their entire depth to fdl 
the veins, lodes or ledges, the top or apex of 
which lies inside of the surface lines of his loca- 
tion, tends strongly to show that the end lines 
marked on the ground must control It often 
happens that the top or apex of more than one 
vein lies within such surface lines, and the Vdns 
may have different courses and dips, yet his 
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right to foUow them outside of the side Uneaof 
the location must be bounded by planes drawn 
vertically through the same endf lines. The 
planes of the end lines cannot be drawn at a 
right angle to the courses of all the veins if th^ 
are not IdenticaL 

It is also a fact of importance, that the Land 
Department has, since the Act of 1872, followed 
the end lines as marked on the surface, and has 
limited the extra lateral right of patentees by 
vertical planes drawn down through such end 
lines; as in the patent to Wood in this case. 
Any decision that the department erred in that 
respect, and that the rights of the patentees rf o81 
were different, would disturb titles derived from *' 
such patents, and lead to great confusion and 
liti^tion. If it is expedient to change the rule, 
legislative action should be invoked, as it would 
operate only in the future, and not Judicial de- 
cmion which would affect past cases as welL 

This view of the controlling effect of the end 
lines of the surface location is also sustained by 
the decision of this court in the Ftagtk^ Ocue, 
Mining Go. v. Tarbet, 98 U. 8. 468 [Bk. 25, L. 
ed. 258]. There the court said that "The most 
practicable rule is to reeard the course of the 
vein as that which is indicated by surface out- 
crop, or surface explorations and workings;" 
and that "it is on this line that claims wOl 
naturally be laid, whatever be the character of 
the surface, whether level or inclined," and 
that the end lines of the claim, properly so 
called, " are those which are crosswise of the 
general course of the vein on the surface." The 
court suggested that the law might be imperfect 
in this respect, and that perhaps the true course 
of the vein should correspona with its strike or 
the line of a level run through it; but it added 
that this "can rarely be ascertained until con- 
dderable work has been done, and after claims 
and locations have become fixed." 
^ Under the Act of 1866. parallelism in the end 
lines of a surface location was not required; 
but where a location has been made since the 
Act of 1872, such parallelism is essential to the 
existence of any right in the locator or patentee 
to follow his vein outside of the vertical planes 
drawn through the side lines. His lateral right 
by the statute is confined to such portion of the 
vein as lies between such planes drawn through 
the end lines and extended in their own direc- 
tion; that is, between parallel vertical planes. 
It can embrace no other portion. 

The exterior lines of the Stone Claim form a 
curved figure somewhat in the shape of a horse- 
shoe, and its end lines are not and cannot be 
made parallel. What are marked on the plat 
as end Unea are not such. The one between 
numbers 5 and 6 is a side line. The draughts- 
man or surveyor seems to have hit upon two 
parallel lines of his nine sided figure, and, ap- 
parently for no other reason than their parallel- 
&m, ceiled them end lines. (809 

We are, therefore, of opinion that the objec- 
tion that, by reason of the surface form of the 
Stone Claim, the defendant could not follow the 
lode exisdi^ th^^ein in its downward course 
beyond the lines of the claim, was well taken 
to the offered proof. Besides, if the lines 
marked as end lines on the plat of that claim 
can bo regarded as such lines of the location, 
no part of the €Mlt Edge Claim falls within 
ver^nd planes drawn down through those lines 
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continued in their own direction. In either 
▼iew of the location of the Stone CUdm, the re- 
jected proof woold have established no defense. 
The premisee in oontrorersy are admitted to be 
under the surface lines of ttie Gilt Edge Claim 
eastward from the defendant's claim, and the 
{daintifla were therefore entitled to recover 
them. 

Judgfntfit GflnMd, 

Mr, JtufieeQrmj^ didnoth^ar the argument 
nor take any part in the decision of this case. 

1&. Oh$tfJu$Uee Watte dissenting: 
I cannot agree to this Judgment. In my 
opinion the end lines of a mining location are 
to be projected paralld toeach ower and cross- 
wtee of the general course of the vein within 
the surface umits of the location, and when- 
ever the top or apex of the vein is f oimd within 
the surface lines extended vertically down- 
wards, the vein may be followed outdde of the 
vertical side lines. The end lines are not nec- 
eKarily those which are marked on the map as 
sodi, but they may be projected at the extreme 
potnta where the apex leaves the location as 
marked on the surface. 

Mr, JuMiee Bradley concurs. 
Tkneoopj. Test: 

James H. MoKenney. Clerk, Sop. Ooort, U. B. 



[109] SOUTHERN PAOIFIO RAILROAD OOM- 

PANY, Hff. in JBrr., 

V. 

FEOPLB OP THE 8TATB OF OAUFORp 

NIA. 

(See B. a Beporter*s ed. 1(»-118^ 

BtmpwU^ea u i n c ontrovert ariting under ths 
OatuHtuHan and lam 0f the United 8t(Ue$. 

In an aotloo hy a State to recover money olaimAd 
to be doe as taxes, where the rl^ht to recover was 
SMde, by the pleadtngs. to depend : (1) on the power 
ef tte SCBte to tax the ftmnchiies of the corporation 
derived from the Acts of Conffreas, which were 
eipe ci a n y r e f erred to, as well as the property used 
In conneotion therewith: and (2) on the effect of arti- 
ele 14 of tbe Amendments of the Constitution on the 
valldltj of the statutes under which the taxes sued 
for were levied, the defendant had the right to re- 
aove the cause to the federal court, under the Act 
ef March 8. 1875, on the ground that the action ^ie 
a suit at law, of a dvil nature and arising under the 
Conatttation and laws of the United Stms.** 

[No. 841.] 
SubmiUed Bee. U, 1836. Decided Apr, XS, 1886. 

Fl ERROR to the Supreme Oourt of the State 
of California. Reeereed, 
Th» case is stated bv the court 
Meeere, Oeorge H. Bmith and 8. W. Sander- 
am, for plaintuf in error. 
Mr, JL M. Widneif, for defendants in error. 

^ ^^) Mr. OhUf Jumee Walte delivered Uie opin- 
loD of tile court: 

This is a suit broug^it by the State of Califor- 
nia, in one of its own courts, against the South- 
ern Fadflo Railroad Company to recover 
ttl,^70.6S claimed to be due for taxes. The 
Kailfoad Company answered the complaint, set- 
Ung vrp, among others, the following defenses: 

1. That nnder and uj virtue of the Acts of 
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Congress of July S7, 1866, 14 Stat at L. 3M, 
chap. 278; March 8, 1871, 16 Stat at L. 678, 
chap. 122, and Mav 2. 1872, 17 Stat at L. 60, 
chap. 182, the defendant *' became, and ever 
since has been, a federal corporation, and has 
held its franchises and exercfaed all its corpo- 
rate powers under the Oovinnment of the United 
States;" or "if, by virtue of the several Acts of 
Congress ♦ • • referred to, it did not be- 
come a federal corporation, yet it holds under 
the Oovemment of the United States all the cor* 
porate powers and franchises granted to it by 
the said several Acts of Congress as the trustee 
for the fipvemment, and for the goverumental 
uses and purposes specified in said Acts;" 'that 
the Government of the United States has never 
given to the State of California the right to lay 
any tax upon the franchise, existence, or opera- 
tions of defendant;" that the "value of all the 
franchises held and corporate powers exercised 
by defendant under saia Acts of Congress" were 
included in the valuation of the property of the 
Company upon which the taxes sued for were 
asseraed, and that by reason of the premises the 
taxes are illegal and void. 

2. That the property of the Company, for 
which the taxes sued for were levied, was and 
is incumbered by a mortgage securing an in- 
debtedness of the Railroad Company, exceeding 
$8,000 a mile, and that it was valued for taxa^ 
Uon without deduction on account of such in- 
cumbrance, because such was the requirement 
of the statute with respect to railroad Corpora- 
tions owning railroads within the State, and [I^^J 
operated in more than one county: and this cor- 
poration was and is of that class. 

8. That the statute under which the taxes 
were levied \b repugnant to article XIV of the 
Amendments of the Constitution of the United 
States, inasmuch as it deprives railroad corpo- 
rations of the State operated in more than one 
^jounty of the equal protection of the laws: (1) 
by providing that the property of such corpo- 
rations shall be valued for taxation to them 
without deduction on account of mortage in- 
cumbrances, while the mortgai^ property of 
other corporations and of natural persons is 
taxed to Its owner only on its value after the 
value of the mortgage has bem deducted; and 
(2) by falling to provide a tribunal for the cor- 
rection of errors in the valuation of the proper- 
ty of such railroad corporations for taxation, 
when such a tribunal is provided for fUl other 
corporations and for natural persons. 

4. That the statute is still further repugnant 
to the same Amendment, because it deprives 
such corporations of their property without due 
process of law, there being no provision for no- 
tice to them of a time, place or tribunal for a 
hearing in defense of their rights in the vdua- 
tion of their nroperty for taxation. 

Upon the filing of this answer, the Railroad 
Company presented its petition, accompanied 
by the necessary security, for the removal of 
the suit to the Circuit Court of the United States 
for the District of California, under the Act of 
March 8, 1876, 18 Stat, at L. 470, chap. 187, on 
the mund that the action " is a suit at law of 
a dvil nature and arising under the Constitu- 
tion and laws of the United States." This p<^- 
tion was filed in time. The state court pro- 
ceeded with the suit, notwithstanding the peti- 
tion, and gave Judgment agahist ^iie FaHroad 
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Company for the full unount of the Uz and the 
statutory penalty. From tbia Judgment the 
Corporation appealed to the supreme court, 
where tlie only question presented (or decioion 
WM "Whether the federal Constitution and 
the Act of Congress aulhorizeda removal of . 

action from a slate to a federal court, broug 

b; B State to recover taies levied under its taws 
on the property of a being created by Its power, 
in one of its own courts." This question was 
decided a««lnst the Corporation, and the Judg- 
ment of tbecourt below affirmed. Tothiajudg- 
ment of offlrmance the present writ of error was 
brought, on the allowance of the Chief Justice 
of the Supreme Court of the State. 

In JlTeup OrlMiu. M. A T. R R. €0. v. MiuU- 
tippi, 103 V. 8. 141 [Bk, 26, L. ed. 88], it 
decldsd that a suit brought by a State in one of its 
own courts against a corporation of its own cre- 
ation can be removed to the Cirouit Court of 
the United States, under the Act of March 8, 
18TS, if it la a suit arising under tiie Constitu- 
tion or laws of the Dnited States, although it 
may involve questions other than those which 
depend on the Constitution and laws. The case 
of Ama T, Sajua», 111 U. 8. 449 fBk. 28, L. 
ed. 482], is to the same eSect; and Sa Slarin y. 
JVfflT nrk. 115 V. 8. 257 [Bk. 39, L. ed. 888], 
it was stated, as the effect of all the authorities 
on the subject, that ff . from the qusttlons tn. 
Tolved in a suit, " It appcan that some title, 
right, privilege or Immuoity on which the n- 
oovery depends will be defeated br one con* 
structloD of the Constitution or a law of the 
United States, or sustained by the oppoait« con- 
struction, the case will be one arising under the 
Constitution or laws of the United Slates, with- 
in the meaning of that term as used in the Act 
of IffiS; otherwise not." 



apparent that the coart below erred In deciding 
that the suit was not removable; for it distinct- 
ly appears that the right of the State to recover 
was made by the pleaaings to depend: (l)oiithe 
power of the State to tax the froncblsiiS of the 
Corporation derived from the Acts of Congress 



on tbe effect of art, XlV of the Amendments 
of the Constitution on the validly of the stat- 
utes under which the taxes sued for were levied. 
The first depended on the construction of the 
Acta of Congress, and the second on the oon- 
■truction of the constitutional Amendment If 
decided In one way the Stale might recover, if 
in another it would be defeated, at least in part. 
The right of removal does not depend upon the 
validity of the claim set up under the Constitu- 
tion or laws. It Is enough if the claim involves 
a real and substantial d&pute or controversy in 
the suit In this case there can be no doubt 
about that Tbe Circuit Court of the United 
States for the District of California has already 
decided more than once, in other cases inrolr- 
ing precisely the some quesUons, that the stat- 
ute on whi(^ the recovery depends was uncon- 
stitutional and void, and some of these cases are 
now pending here on writs of error. Already 
much time us been devoted in this court to 
their argument under special asrignments. 

Tbe judgment of the supreme court la re- 
versed and the cause remanded, with directions 
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that it be sent back to the Superior Court of 
Los Angeles Countv for removal to the Circuit 
Court of the Unit«d States, in accordance with 
the prayer of the petition fifed for that purpose. 

Judemmtt rtoaried. 

Tneoopj. Test: 

James H. MoKeane?, (3erk, Bup. Court. U. 8. 



PATTIB A. CLAY rr al., Apptt., 

LUOT 0. FREEMAN vr tu 

<8ae B. a Bepoiter^ ed. 9T-ia> J 

3latut» ef LimiUttioM—jiartntrtMp aeeovtOt— 
indatedneu of firm lo tunivinff partner— 
tialute doet not run againtt suremnji partner 
in pottatUm of firm a*iet»~-li»n of survin'tv 
partnor on osjets. 
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APPEAL from the District Ootirt of the 
United Slates for the Northem District of 
Mississippi. Rnerttd. 
The case Is stated by the court 



Mr. JuMct Bnsdlar delivered the opinion [98 

of the court: 

This case was commenced by UU In equity 
filed in the court below hi July, 1B8S, by Tat- 
tle A. Cl» and Brutus J. Clav, her husband, 
citizens of the State of SentucKy, againstLnn 
C. Freeman and O. L. Freeman, her husbano. 
and David L Field, citizens of the Stale of Mis- 
aourL As the UU was dismlned on demurrer, 
and ttie appeal Is from the decree of dismissal, 
it is necessary to state its print^lpal olleeatlonsL 
The facts alleged are substantially as follows: 

In 1856 Christopher L Field (of whom the 
complainant, Pattie A. Clay, Is oidy child and 
heir at law) and his brother, David L Field 
(of whom tbe defendant, Lucy C. Freeman, la 
the widow, and the defendant, David L Fidd, 
Is only child and bdr at lai^ Jttetly jrarcbned 
' ->lantation in Bolivar Oounty, lUasiaalpid. 
led the Content Place, for the purpose of car- 
rying it on in partnersblp, nndor an agreement 
by which said David was lo poasees, manage 
and omtrol tbe partnership property for the 
firm, and the parteen were to be equally Inier- 
118 U. &. 
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csted in the proper^ and business. They were 
also equally to bear losses aud expenses, and to 
sbaxe equally the profits realized; but Chris^ 
topher. Deing a man of large wealth, did not 
hare the same necessity for calling upon the 
firm profits as Dayid did. The style of the 
partnership, as advertised by the p<u:tners, was 
David I. Keld & Co., or D. I. Field & Co. The 
olantation and its equipment of slaves aud im- 
plements cost from |00,000 to $70,000, the lands 
alone costing about $54,000. Of this capital 
Christopher advanced $15,541.26 more than Da- 
vid, which advance was made in the years 1856, 
1857, 1858 and 1859, and four partnership notes 
were executed by David and delivered to Chris- 
topher as evidence of these advances, which 
notes were as follows, namely: 

1. **$7, 885^. On or before the first di^ of 
January. 1858, the concern of David I. field 
A Co. will be owing C. I. Field the sum of seven 
thousand three hundred and eighty-five ^ 

[99] dollars for mon^ advanced the concern for 
payment for the Leach land and cash advanced 
for the purchase of negroes in E'y in the sum- 
mer of 1856, and to besur six per cent interest 
from maturity, or when due. This 28d Dec'r., 
1856. "D.I. Field & Co. [seal> 

2. •• The concern of David L Field & Co. is 
owing to C. L Field the sum of five thousand 
six hundred and sixty-six and two thirds dollars 
(it being that amount advanced by him of pay- 
ment to Kirk, balance on concern note due nim 
Ist day of January last); he is to be paid six 
per cent for said amount from date until 
paid. This 20th March, 1857. 

" David I. Field & Co.- 
[On this note is indorsed a credit as follows: 
^' $248.50. Rec'd on the within note the sum 
of two hundred and forty-three 'iVw <J<>^Jftrs on 
settlement of articles purchased at I). I. Field's 
sale of personal property by C. I. Field and D. 
L Field & Co., this Ist day January, 1861. 

*• 0. 1. TiM."] 
8. " Due 0. 1. Field, or order, the sum of 
eleyen hundred dollars ($1,100), it being money 
this day advanced by paying to Wm. Kirk, 
through his draft on Hewitt, Norton & Co., of 
New Orleans, this fifth day of June, 1858. 

"D. LFidd& Co. [seal.r 
4. *• Bolivar, June ISth, 1859. 

*' Due C. 1 Field, or order, one thousand 
three hundred and eighty-nine dollars iV^, for 
value rec'd, on settlement to this date (to this 
date). " D. I. Field & Co.- 

David I. Field (whom for the sake of brevity 
we will call D. L Field) conducted the planta- 
tkm, and lived on it until his death, which took 
^aoe on the 11th of September, 1859; and 
from that time until the conmiencement of the 
(1001 Iste war, it was conducted by his administra- 
tor, one B. H. Field. His widow, Lucy, the 
now defendant, soon after his death removed 
to Lexineton, Kentucky, with her infant son, 
David L Field, Junior, one of the defenduits in 
this suit; and after her marriage with her pres- 
ent husband, C. 8. Freeman, she removed to 
Missouri to reside with him, and neither she 
nor her son has ever lived in Mississippi dnce. 
At the time of his death, D. I. Field owed in- 
dividually (including his half of the firm debt 
doe to hte brother, C. L Field) $11,000 or 
tl2,000, all of which debts, and all the firm 
d«btc except the debt doe to C. I. Field, were 
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paid. On the 12th of December, 18S9, C. 
1. Field probated and registered his claim against 
the estate of D. I. Fielo^ and to the proof there- 
of annexed the following memorandum, to 
wit* 

"David I. Field & Co. is a firm consisthigof 
the estate of David I. Field and C. L Field, 
partners in the Kirk Plantation, known as the 
Content Place. All the within notes are Joint 
notes of the firm to C I. Field; consequently 
one half of the within claim is chargeable to- 
the estate of D. I. Field. This the 10th Dec'r. 
1859. (signed) C. L Field,- 

Nothing was realized from the plantatUvi dur- 
ing the years 1859, 1860, and 1861, more than 
sulficient to keep it up. In 1859 there was a bad 
overflow of the river; in 1860 there was barely 
sufiQcient for expenses, and the crop of 1861 was- 
destroyed by the confederate soldiers under 
military orders. 

Christopher L Field then took the alaves^ 
(about thirty in number) to Texas to prevent 
their being dispersed and, after the war was- 
ended, brought them ba<^ and endeavored to- 
work the pmntaUon aeain; but as few of the 
slaves, after obtaining their freedom, were will- 
ing to remain on it, yery litUe could be done, 
and tbeplace was worked at a loss. Ohristo- 

gher I. :neld died on the 18th of July, 1807, leav- 
Iff his daughter Pattie, the complainant, hia 
sole heir at law, who came of full ace on the 
22d of November, 1869. ' A few monus before 
his death he was appointed administrator de 
honii nan of his brother David, but nothing 
came to his hands as such administrator, and 
he filed no account. After his death, Brutus 
J. Clay. Senior (father of Brutus, one of the 
complainants), was appointed administrator, 
both of the estate of Christopher and of his 
brother David, and assumed tne management 
of the plantation; but by reason of dilapidation, 
growth of brush, and overflows of the river, 
realized nothing beyond taxes and expenses as 
long as he had the diarge. 

(hi the 2d of November, 1868, Brutus J.C^y, 
Senior, as administrator of David L Field, pro- 
sentoi a petition to the probate court of Bolivar 
County, Mississippi, representing the estate of 
said David to be insolvent, and praying for an 
order to sell his property, real and personal, 
for tiie payment of his debts. Schedules wcre- 
annexea to the petition, showing that there was 
no personal property, that the only real estate 
was the said David's half interest in the planta- 
tion of Content, and that his debts consisted of 
one half of the notes given to Christopher as be- 
fore mentioned. The petition statea that Da- 
vid's vridow, Lucnr, and his only child and heir, 
David, Jr., and hfs guardian, one Scott, resided 
in Lexington, Kentucky, and prayed an order 
of publication citing all parties interested to ap- 
pear, etc. Upon this petition and the proceedings 
had in pursuance thereof, a decree was made by 
the prohate court in March, 1869, declaring that 
the estate was insolvent, and authorizing and 
directing the administrator to sell the lands de- 
scribed m the petition. In imnuanoe of this de- 
cree and advertisement, duly published, D. I. 
Field's one half interest in the plantation was 
sold at public auction on the 20th day of Decem- 
ber, 1869. and struck off to the complainant, 
then Pattie A Field, by her attorney, for the 
sum of $6,000. The complainant gave her re- 
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ceipt for the amount of purchase mone^, less 
the costSj which was creotted on the noiet bj 
the administrator, and she received a deed for 
the property purchased, and went into posses- 
sion, and has remained in possession, by herself 
and her husband or her tenants, ever nnoe that 
time, except as to the dower of the defendant, 
Lucy 0. freeman, hereafter mentioned. The 
sale was madehiffoodfaithand in the belief that 
it was yaUd. On the first day of December, 1869, 
shortly before the sale took place, a new Consti- 
tution of Mississippi went into operation, 
which abolished the probate court and estab- 
lished a chancery court for each county, hav- 
ing, amongst other things, the former jurisdio- 
diction of the probate court; and, by a law 
passed the 4th of Kay, 1870, it was enacted that 
all causes and proceedings remaining undis- 
posed of in the court of probate of each county 
should bo transferred to the chancery court. 
The proceedings in this case were not formally 
transfenred, but are actually on file in the 
clerk's office of the chancery court for BoUvtr 
County aforesaid. 

The bill then states the results of the working 
of the plantation from 1870 to the time of *he 
filing of the biU, showing that no profits were 
realized, but that the complainant incurred a 
loss of from $2,500 to $8,000, in consequence 
of the dilapidations consequent upon the war, 
severe overflowing of the river, and other causes 
for which the complainant was not responsible. 
Youchers are exhibited with the bill for taxes, 
expenses, and repairs by her paid and incurred. 

In 1878 Lucy C. Freeman (then Lucy C. 
Field) filed a petition in the chancery court of 
Bolivar County for her dower in one undivided 
half of the Content Plantation; and in 1875 a 
decree for allotment of dower was made, which 
decree was affirmed by the supreme court of 
the State in 1876, so far as said Lucy's legal 
right to dower was concerned. The compliun- 
nnt and Brutus J. Clay, Senior, by way of de- 
fense to the suit, set up the partnership, the in- 
debtedness to Christopher I. Field, the fact that 
the plantation was partnership property, and 
liable for the partnership debts before any dower 
could be had therein, and also set up the sale of 
David I. Field's interest by order of the or- 
phans' court But this defense was overruled 
as not a ffood defense at law. The supreme 
court in sSfirminff the decree, however, declared 
that the right of C. L Field's estate arising out 
of the partnership and the partnership debts 
was not affected oy the proceedings in dower, 
and that the defendants, or tenants, in that suit 
were left free to litigate the same with the said 
Lucy. Her dower was thereupon set off to her 
in November, 1870, and complainants hoped die 
would be therewith content, and did not further 
resist her taking possession of her dower. But 
in September, 1880, she filed a bill for damages 
in dower, which is now pending in the Circuit 
Court of the United States for the Northern 
District of Mississippi. 

On the 27th of JHovember, 1880, David L 
Field, Junior, who had then come of age, com- 
menced an action of electment in the said cir- 
cuit court for an undivided half of said planta- 
tion, as hefar of his father, David L Fida, Sen- 
ior, and demands $20,0(M) for mesne profits. 
The complainant filed a plea, and the suit was 



still pending at the timeof filing the hiU in this 
case. 

The Un states that shortly after the sale maoe 
on the 20th of December, 1860, Brutus J. Clay, 
Senior, made his final settlement as administra- 
tor of the estates of David L Field and Chris- 
topher I. Field, in the chancery court of Boli- 
var County i^oresaid, and was disduoged; 
and that there h^s since been no administrator 
of either of said estates. £. H. Field also set- 
tled his accounts as administrator of David L 
Field's estate and was discharged. AH of the 

r-sonal property of the partnership of David 
Field h Co. was lost or destroyed without 
any negligence of Christopher L Field, surviv- 
ing Mrtner, as the result of Uie war, at the end 
of which the only property of the pwrtnerdiip 
left was the Content Plantation; that no imrt of 
the partnership notes given to Christopher as 
aforesaid has ever bc«n paid. The complainant 
insists that this debt is a charge on the property 
prior to any daiin of the wkLow, Lucy, or A 
the hefar, David L Field, Junior. D.L Field's 
estate is insolvent, the one half of add lands 
being now insufficient to pay said notes and the 
interest thereon. C. I, Field, at the time of his 
death, owed nothing, or if anything, all his 
debts are paid off ana discharaed. Allthe part- 
nership debts, except the saia debt due to the 
estate of C. L Field, have been paid off and dis- 
charged. The complainant, Pattie A. Clay, now 
holds said debt as his sole hefar at law and dis- 
tributee. 

The prayer is that an account of the part- 
nership may be taken, and that the assets may be 
marshaled, and the said debt paid out of the 
assets of the partnership, including said planta- 
tion — the complainants proffering an account of 
all mon^jrs received therefrom, and claiming 
credit for all taxes, expenses and repairs. The 
prayer then proceeds as follows: "Or if this hon- 
orable court should adjudge and determine that 
the Mdd proceedings in Uie probate court of 
said county of Bolivar coDsatute an election 
binding upon her, and that they estop her from 
proceeding otherwise than as against the undi- 
vided halcinterest of said David L Field, de- 
ceased, in said plantation for the half of said 
partnership debiidue to her ancestor, your ora- 
tors in that event pray that after the amount 
due her as such heir at law and distributee upon 
sudi accountfaur shall be ascertained and fixed; 
the said undivided half interest of said David 
L Fidd in said plantation shall be sold under 
the proper decree of this court, thus carrying 
into execution the decree of said probate court 
of Bolivar County, rendered in the matter of 
the administration &t the estate of said David 
I. Field, deceased; but if this honorable court 
should adjudge and determine that your ora- 
tors are not entitled to dther of the special re- 
liefs hereinbefore prayed, they then pray that 
tlds honorable court may decree that your ora- 
tors have a lien upon the said undivided half in- 
terest of said David L Field, deceased, fai said 
plantation for the said sum of $6,000, and the in- 
terest thereon from the 20th day of December, 
18^, lessened by any balance that may be 
found due by her upon such accounting to be 
had in the cause as may be adjudged to be fair 
and equitable; and if it oe determined that your 
oratrix has lost her right to proceed against 
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nid plaatalioii^ as Mseti of said partnership 
for tfie payment of said partneiship debts to 
her sakf ancestor, th^ pray that an accounting 



lay be had between them and the said Lucy 

. Freeman, in connection with her claim as 
propounded in and by her bill of complaint, 
apon such principles and in such manner as 
this honorable court shall adjudge to be fair 
and equitable; or, tf mistaken in the relief 
eooght, then for soch other, further and gen- 
end relief and decree as to equity belongs and 
your orators can require, in the meantime 
your ofatora, hereby confessing they are 
withoai TBlid title to the undivided half in- 
terest of said David LField in said phmtation, 
but claiminff and insisting that in no event can 
they be held to account to said defendants in 
two sroa ra te proceedings concerning the rents 
of said plantation^ and that the whole contro- 
versy between them and said defendants, their 
agents and attorneys, be enJolDed, inhibited, 
riA&l ^^ restrained from further prosecuting their 
(iU9j ^^ g^^ ^ ^1^ honorable court against vour 
OTStors; and on final hearing, that said in junc- 
tion be perpetuated." 

This bill was dismissed by the court below as 
upon demurrer. Other proceedings were had; 
but, in view of the coursq which was finally 
taken in the cause, it is not necessary to notice 
them. The ground on which the bm was dis- 
missed was Gkpse of time. The sale of David 
L Field's interest by order of the probate court 
in 1869 was held to be void. This was also so 
held in the action of ejectment brought by 
David L Field, Junior, the reason assigned be- 
ing that the probate court had no jurisdiction 
of aocoimts between partners, and that the 
administrator gave no bond as nsquired by law. 
On writ of error from this court in that case the 
lodgment of the circuit court was aflftrmed. 
See Oc^ d Wife v. Field, 115 U. S. 260 [Bk. 
29, L. ed. 875]. But that action affected only 
the k^ title: and the question still remains, 
unless precluded bv lapse of time, whether, in 
equity, the lands, bein^ partnership property, 
are not liable to the aebts of the partnership 
prior to any claim of the widow and heir of D. 
r Field. 

As before said, the court below placed its de- 
cree upon the lapse of time, holding that as 
the partnership was dissolved by the death of 
DavM L Field, Sr., hi September, 1859, a suit 
for an account of the partnership transactions 
ooold npt be brought m 1882, alter a lapse of 
28 years; or, deducting 5 years for the continu- 
ance of Uie war, after a lapse of 18 years. 

If this were simply a bill to enforce the set- 
tlement of anaccoimt,this reasoning would be 
vary apposite. But it is not. It is a bill to pre- 
vent a dispossession of property until tbe equi- 
table charses against that property are adjusted 
and settled. Of course the adjustment and set- 
tlement of those charges involves an account of 
the partnership transactions. But that account 
was no less claimable, at any time, by the 
estate of D. L Field than itwasby thatof C. I. 
FiekL The primary object of the present bill, 
though it involves a taking of the account, is to 
prevent the complainants from being dispos- 
seased of tbe property until their claim against 
llOaj fi lum been discharged. 

If a pledgee holds property as security for a 
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debt, the Statute of Limitations does not affect 
his ri^ht to hold the pledge until the debt is 
paid; it does not authorize the debtor to claim 
the pledge without payins the debt. The cred- 
itor is in possession. If the statute runs agahist 
anyone (so far as relates to the pledge), it runs 
ajB^inst the pledgeor. The creoitor, by opera- 
tion of the statute, may lose his right of action 
for a personal judgment against the debtor; but 
he has a right to hold on to the pledge until the 
debt is paid. It is the debtor's concern to see 
that he dn«« not lose his right to redeem the 
pledge. 

So, a mortgagee in possession, if satisfied with 
the mortgage security, need have no anxiety 
about the Statute of Limitations. That is the 
concern of the mortgan>r. Unless he redeems 
in proper time, he wifi lose his equity of re- 
demption. 

The same rule applies in the case of partner- 
ship propertv in the possession of the surviving 
partner; he nas a right to hold it until the debS 
of the firm are paid, and if the firm is indebted 
to him, he has a rleht to hold it until he is paid. 
It is true, it is his auty to dispose of the part- 
nership property, and settle the partnership 
debts. But that is a dutv to which he may, at 
any time, be compelled by the representatives 
of the deceased partner^ and although his neg- 
lect or delay in windifig up the concern may 
expose him to the animadversion of the court, 
and to the vigorous exercise of its power to 
compel him to do his dutv, it will not relieve 
the partnership assets in his hands from the 
Hen of the partnership debts. Being in posses- 
sion of those assets, he is not affected by the 
Statute of Limitations. If the statute runs 
against anybody, it runs against the representa- 
tives of the deceased partner in relation to thehr 
right to call him to account. The proposition 
t£it the partnership property can be taken out 
of the surviving partner's hands and dis- 
tributed amongst the several partners and their 
representatives, without a settlement and pay- 
ment of the partnership debts, including any 
balance due ue surviving partner himself, is a 
proposition that equity wul not for a moment 
entertain. 

Tbe other side, it is true, have prevailed at 
law; but they cannot prevail in e<^uitv. It 
would be straUjee indeed, if the principal capi- 
talist of the nrm,*who advanced much tne 
largest amount of money in the concern, should 
be brought in debt to his copartner. The th ins 
is unreasonable on its face; and it cannot stand 
the test of a juridical examination. 

The reason why the matter lay so long with- 
out any movement being made on either side 
(except that of Lucy C. iFreeman for her dower} 
is probably this: (!m the side of C. I. Field and 
his representatives it was supposed that the de- 
cree of the probate court, declaring the insolv- 
ency of D. 1. Field and ordering a sale of his 
property to pay his debts, and the sale made in 
pursuance thereof, ended, all further inquirv or 
controversy. On the side of D. I. Field's fam- 
Oy, it is probable that the same idea prevailed: 
or, if noC that the land was not supposed equal 
in value to the lien upon it. The infancy of E. 
L Field, Jr., would nardly have deterred his 
mother and guardian from prosecuting his in- 
terest if they had thought it worth prosecuting. 
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The idea thai DaTid, Junipr, coiild get the land 
wiUiout paying the debt on account of lapae of 
time is probably of recent growth. 

Bat whatever the reasons for inaction may 
have been, 0. I. Field and his representatiyes 
and heir at law have always, since the war, re- 
mained in possession: and the heir cannot, in 
equity, be ousted of tnat possession without a 
settlement of the accounts. It is very doubt- 
ful, indeed, whether without this possession 
ercD a technical plea of the Statute of Limita- 
tioas, or lapse oi time analogous thereto, could 
be sustained. After the death of D. I. Field, 
his administrator, E. H. Field, and C. I. Field, 
by mutual consent, continued the partnership 
until the breaking out of the war. Of course, 
neither party could have claimed that the stat- 
ute was running durine that period, under those 
circumstances. It did not run during the war. 
It did not commence to run, therefore, until 
April, 1866. C. I. Field died fifteen months 
afterwards, in July. 1867, and for several of 
those months he had been administrator of his 
brother's estate, no one I ing such for the re- 
mainder of the time. Of course he could not 
sue himself. Then Brutus J. Clay, Sr., was 
appointed administrator of both estates, and, so 
far as appears, continued such (except as dis- 
[|108i charged from active trust on settlement of his 
accounts) down to the period of his death, 
which occurred, as stated in the bill, in Oc- 
tober, 1878, since which time thei^e has been no 
personal representative of ei thcr estate. We do 
not see, therefore, how the Statute of Limita- 
tions, or lapse of time, can be set up against the 
complainant, Pattie A. Clay, the heir at law of 
C. I. Field. 

That she is a proper party to bring this suit 
we think is very clear. She is the only per- 
son in the world interested in C. I. Fielcrs real 
or personal estate. In the realty she is legally 
interested as heir at law; in the personalty fhe 
is the onlj beneficiaiy. If new letters of ad- 
ministration were to be taken out it would be 
for her benefit There are no creditors; there 
are no debts due the estate except the one debt 
due from the partnership. The plantation ia 
partnership property, standing m the Joint 
names of the partners, but liable for the part- 
nership debts. C. I. Field and his administra- 
tor held ft in possession subject to the lien of 
those debts. She, as thei^ successor and the 
only person beneficially interested, still holds 
that possession. We think it would be highly 
inequitable to deprive her of that possession at 
the suit of the heir of D. I. Field, the debtor, 
without payment of the debt imder the lien of 
which she holds it, or, at least, without bring- 
ing the debt into account against the property 
itself and any rents and protits which ^e and 
her predecessors in interest may have realized 
therefrom. Her position is really one of de- 
fense. She has possession, and an attempt ia 
made, under a technically legal title, to deprive 
her of that possession; whilst that legsA title is 
a merely formal one; since, as before said, the 
lands are partnership property, and assets, in 
equity, subject to the partnership debts; and 
her possession as sole successor in interest to 
her father cannot be disturbed without doing 
equity to her, by allowing her to bring the 
notes, with interest (now belongingto her) 
^to account against those assets. The sale 
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made by order of the probate court having been 
adjudeed void, its incidents and consequences 
are void — such as the receipt given for the bal- 
ance of the $6,000 purchase money, and the 
indorsement thereof on the notes. The latter 
vrill stand for thcdr full amount, with interest, 
less the indorsement of $248.50 made by C. L 
Field. 

It results from these views that the lien for 
partnership debts takes precedence, not only of 
the interest of David I. Field, Jr., as heir at 
laW of D. I. Field, but of Lucy 0. Freeman's 
right of dower. As, however, dower was^ 
actually assigned to her nearly three years be- 
foie the filing of the present bill, such assign- 
ment should not now be disturb^) but no fur- 
ther exaction for detention of dower should be 
enforced. We think, therefore, that upon the 
allegations of the bUl, the complainants are en- 
titled to relief, and that the demurrers should 
have been overruled. 

The dscrm qf the OtrcuH OouH U recensd. 
and the eauee remanded^ with inatrudiane to 
overrule the demurrere, and to proceed in the 
eauee aeeording to law and the prindptee an- 
nounced in thie opinion. 

True copy. Test: 

James H. MoKennej, Clerk, Bap. Oourt, U. 8. 
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Territory of Arizona-'Outhoritif €f Legislature 
toeetablii' 



Hie Oonnty Ooort In the Oountj of OooMm, es- 
tablished b7 seoUon 4 of the Act of BfarohliasSK, 
r : the 'Lefflslature of Arisona, is an inferior court 
T ithin the meaulncr of section 1908 K. B. and was 
therefore legally created. 

[No. 6. Orig.] 

Argued and eubmitted April 1$, 1886. Decided 

AprU 166, 1886. 

PETITION for a writ of haheae eorpue. Be- 
nied. 
The case is stated by the court 
Mr. A, X. Parker, for petitioner. 
Mr. Thoiiut0 Mitchell, in opposition. 
Meeere. A. T. Britton and A, B, Browne, 
filed a brief in support of the validity of the 
Territorial Act " in behalf of the legal profes- 
sion and the public at large" in the Territory. 

Mr. (7A^«7vs^^Walte delivered the opin- 
ion of the court: 

The petitioner is detained in the territorial 
prison of Arizona upon a warrant of commit- 
ment issued by the County Court of Cochise 
County, under a sentence of imprisonment on 
a conviction of the crime of grand larceny; and 
the only question presentea by his petition ia 
whether the Territorial Legislature of Arizona 
had authority to create andestabUsh that court 
There is no question of the jurisdiction of the 
court to try the petitioner for the offense of 
which he was convicted, If the court itself was 
rifi^tfuUy created. 

The provisions of the Revised Statutes on 
which the question depends are these: 

''See 1846. The l^islative power in each Ter- 
ns U. H. 
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rftoiy shall be wtod In theGoveraor and a 
legiaiatiTe Aaaembly. The legislatiye As- 
aembly riiall conakit of a council and house of 
rcpraaantattTea. 

"Sec. 1861. Thekffldatlye power of every 
TerriloiT ahall extend to all rightful sublects 
of legislation not incona&Btent with the Con- 
■titation and laws of the United States." 

**Sec. 1861 The supreme court of every Ter- 
ritoiy shaU consist of a chief justice and two as- 
sociate Justices, any two of whom shall consti- 
tute a quorum. * * * They shall hold a term 
annually at the seat of government of the Ter- 
ritory for which they are respectively appointed. 

"Sec 1865. Every Territory shall be divided 
into tluree judicial districts; and a district court 
shall be held in each district of the Territory by 
one of the justices of the supreme court, at 
such time and place as may be prescribed by 
law; and each judge, after assignment, shaU 
reside in the district to which he is assigned." 

" Sec. 1868. The supreme court and the dis- 
toict courts, respectivety, in every Territory, 
diall possess chanceiy as well as common-law 
jurisdiction." 

"Sec. 1869. Writs or error, bills of exceptions, 
and appeals shall be allowed^ in all cases, from 
the final decisions of the district courts to the 
supreme court of the Territories, respectively, 
under such regulations as may be prescribed 
by law." 

• 'Sec. 1907. The judicial power in New Mexi- 
CO, XJtiA, Washington, Colorado, Dakota, Ida- 
ho, Montana and Wyoming, shall be vested in 
a supreme court, district courts, probate courts 
and m justices of the peace." 

" Sec. 1908. The judicial power of Arizona 
shall be vested in a supreme court and such 
inferior courts as the legislative council may 
by law prescribe." 

" Sec. 1866. The jurisdiction, both appellate 
and original, of the courts provided for in 
sections 1907 and 1908 shall be limited by law." 

Such was the organic law of Arizona, as 
shown by the Revised Statutes, on the 12Ui of 
March, 1885, when the Act was passed by the 
Legislative Assembly of the Territory and ap- 
proved by the €k)vemor, " to create and estab- 
lish a County Court in the County of CocMse." 
Section 4 of this Act is as follows: 

" Sea 4. Said county court shall be a court 
of record, having a seal with the coat of arms 
of the Territory and ' County Court, Cochise 
County, Arizona,' sunk or engraved thereon; 
and said county court ahall have original, gen- 
eral, criminal and dvil jurisdiction, except as 
hereafter limited, and shall have equal, concur- 
rent, common-law, equitable and statutory juris- 
diction with the district courts in all cases. The 
County Court of said Cochise County shall 
have original, concurrent jurisdiction with the 
district courts in all cases of equity and in all 
cases at law which involve the title or posses- 
sion of real property, or the legality of any tax. 
impost, assessment, toll or mmdcipal fine, and 
in all (kher cases in which the demand or the 
value of the property in controversy amounts 
to $100 or more; and in all criminal cases 
amounting to felony, and cases of misdemeanor 
not otherwise provided for; of all actions of 
forcible entry and detainer; of proceedings in 
insolvency; of actions to prevent or abate a 
nuisance; of all matters of probate, of divorce 
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and for annulment of marriage, and all matters 
incidental thereto or connected therewith; and 
of all such special cases and proceeding's as are 
not otherwise provided for. And said court 
shall have the power of naturalization, and to 
issue papers therefor. Said coimty courts 
shall have appellate jurisdiction In all cases 
arisinfi' in justices and other inferior courts in ^161 
said Cochise Coimty, in the same manner and to 
the same extent as is now allowed by law on 
appeals from such courts to the district courts. 
The said County Court of Cochise County ahall 
be always open, lend holidays and nonjudicial 
days excepted, ana its process shall extend to 
all parts of the Territory; Provided, That all ac- 
tions for the recovery of the possession of, 
quieting the title to, or for the enforcement of 
liens upon, real estate shall be commenced in 
the county in which the real estate, or any part 
thereof ejected by such action or actions, is 
sitimted. Said county court and the judge 
thereof shall have power to issue writs of man- 
damus, certiorari, injunction, prohibition, quo 
warranto and habeas corpus on petition, by or 
on behalf of any person in actual custody in 
said Cochise County. Injunctions, writs of 
prohibition and habeas corpvs may be issued 
and served on legal holidays and nonjudicial 
days, and all Acts and parts of Acts granting 
and conferring jurisdiction to and uf)on the 
district courts and describing their civil and 
criminal procedure shall be and is here made 
applicable to the County Court of Cochise 
Cfoimty . Appeals shall be taken from the coun- 
ty court to the supreme court of this Territory 
in the same manner and in the same ^"jses as 
are now allowed by law in appeals from the 
district and probate courts to the supreme 
coiut." 

The judge of the court was to be elected by 
the quaUfiea electors of the county, and to hold 
his office for four years. He was to reside at 
the county seat, ana could not be absent from 
the county more than thirty days in each cal- 
endar year. 

The precise question for determination is 
whether such a court with such a jurisdiction 
\b an "inferior court" within the meaning of 
section 1908. It has "equal, concurrent, com- 
mon-law, equitable and statutory lurisdiction 
with the district courts in all cases,'' and "orig- „ , -. 
inal, concurrent jurisdiction with the district L^^^J 
courts * * * in all criminal cases amounting 
to felonv, and cases of misdemeanor, not other- 
wise provided for." It is, therefore, a court of 
substantially equal dignity and importance 
with the district court, so far as Cochise Coun- 
ty is concerned; but it is "inferior" to the su- 
preme court, because that court has power to 
review its judgments and decrees on appeal. 
As every Territory is by the Revised Statutes 
to be divided into districts, and a district court 
is to be held in each district, section 1908 must 
be so construed as not to exdude district courts 
in Arizona Territory. Still, as district courts 
are neither named nor specifically referred to 
in the section, it does not nece^arQy f oUow 
that the * inferior courts" provided for must be 
courts inferior to them. For some reason Con- 
gress saw fit in establishing the Territorial Gov- 
ernment of Arizona to depart from its usual 
habit of specifying the courts in which the 
judicial power should be vested, and to pro- 
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▼ide that H should be vested there " in a so- 
preme court to consist of three judges, and 
such inferior courts as the I^gisiative council 
may prescribe." Chap. 56, § 2, 12 Stat, at L. 
666. In all the other Territories then existing 
it had been vested "in a supreme court, district 
courts, probate courts, and in Justices of the 
peace." This practice began with the Act estab- 
ushing the Territorial Government at Wia- 
oonsin, April 20, 1886, 6 Stat at L. 10, chap. 
64, g 9, and it was followed in all the territo- 
rial organic Acts passed afterwards, except in 
those for Arisona and Alaska. In Arizona the 
provision as to the vesting of Judididpower 
vas more like tbat in the organic Act of Florida, 
March 80, 1822, 8 Stat at L. 654, chap. 13, $ 6, 
where it was placed "in two superior courts, 
and in such inferior courts and justices of the 
peace as the legislative council of the Territory 
may from time to time estabUsh." This, it was 
held in American Im. Co. v. Canter, 1 Pet. 511 
[26 U. S. bk. 7, L. ed. 2401, gave the l^sla- 
nve council authority to establish courts of con- 
current iurisdiction with the superior courts, 
except in reQ>ect to capital offenses, as to 
whidi, by the organic Act, the Jurisdiction of 
the superior courts had been made exclusive. 
The Umguage of ChitfJu&Uce Marshall is, p. 
644 [256] : "This general grant is common to 
the superior and imerior courts and their Ju- 
risdicuon is concurrent, except so far as it may 
be made exclusive in either, by other provisions 
of the statute. The Jurisdiction of the superior 
[118] ooiuts is declared to be excIuMve over capital 
offenses; on every other question over which 
those courts may take cognizance by virtue of 
this section, concurrent Jurisdiction may be 
given to the inferior courts." This is, as it 
seems to us, equallv applicable to the present 
case. The l^ufisladve power of the Tmtory 
extends to "all rightful subjects of legislation 
not inconsistent ^mth the Ck>nstitution and laws 
of the United States." This includes the estab- 
lishment of " hiferior courts;" that is to say, 
courts inferior to the supreme court District 
courts have been established by Ck>ngTess, but 
Congress has not defined thefar Jurisdiction, 
further than to provide generally that they 
shall have chancery as well as common-law 

Jurisdiction. Accoraing to section 1866 the 
urisdiction of all the courts is to be such as 
shall be limited by law. There is no restraint 
on the legislative power of this Territory as to 
the grant of Jurisdiction to the inferior courts, 
except by implication, that it shall be such as 
properly belongs to a court inferior to the su- 
preme court. In Ferrii[Perri$\ v. HwUy, 20 
WalL 888 [87 U. S. bk. 22, L. ed. 884], it was 
held in respect to a Territory where the Judicial 
power was vested in a supreme court, district 
courts, probate courts, and Justices of the 
peace, tnat the probate courts coidd not be 
vested by the territorial Legislature with the 
powers of courts of general Iurisdiction, both 
dvil and criminal, because that would be in- 
consistent with the nature and purpose of a 
probate court as authorize by that Act, and 
inconsiBtent with the clause which conferred 
on the supreme court and district courts gen- 
end Iurisdiction in chancervaswell as at law. 
But here there is nothing of the kind. All that 
IS reouired, according to the doctrine of Ameri" 
can M. do. v. Canter, is that the court shall 
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be inferior to the supreme court Its Jurisdio- 
tion may be made concurrent with that of 
every other court which is alike inferior to the 
supreme court Section 1860 provides for ap- 
pearand writs of error from the diatrict courts 
to the supreme court, but this is not at all in- 
consistent with authority in the Legislature of 
Arizona to allow like appeals and writs of error 
from any other inferior court it mav establish. 
District courts are now established in all the 
Territories, but it is, to say the least, doubtful 
whether that was done by Congress in Arizona 
prior to the adoption of the iSevised Statutes. 
As has already Men seen, the original organic 
Act contained no such provision in express 
terms, and it is not necessary now to decide 
what effect the extension to that Territory of 
the legislative enactments, etc. , of New Mexico 
may have had on this subject At the first 
session of the Territorial Le^^ture of Arizona 
in 1864 such courts were established and their 
Jurisdiction defined. Howell, Code, chap. 45, 
pt 8. At the same time the Territory was 
divided into three Judicial districts, the Judgea 
of the supreme court assigned for district court 
purposes, «aA the thnes and places for holding 
such courts fixed. From that time until now 
district courts have actually existed in the 
Territory, and it is not now important to inquire 
by what particular authori^. The Territorial 
Legislature had power before the adoption of 
the Revised Statutes to create couits of con- 
current Jurisdiction with the district courts, 
and this power was not taken away by the re- 
vision. 

Something was said in arg^nment about the 
use of thewOTd " piescribe " in the organic 
Act of Arizona, and "establish" in that of 
Florida, but we attadi no importance to this. 
The words are often used to express the same 
thinff, and Webster claons them as synonyms. 
<^We are, therefore, of opinion that the Act 
«**t!tbli8hing the county court ia valid and that 
the writ should be dei&d. Congress has power 
under section 1866 of the Bevwd Statutes to 
disapprove the Act and thus render it inopera- 
tive thereafter, and it is to be preenmed this 
will be dfflie if in its pinctical operation the 
court shall be found to m no longer desirable. 
There may be now no good reason for keeping 
up the distinction between Uie power of the 
TBrritory of Arizona over its courts and that 
of the other Territories; but this is a subject 
for congressional legislation and not for Judicial 
restraint. 

I%e rule U di$eharged and Vis writ <yf habeaa 
corpus denied, 

Tiraeoopy. Test: 

James H. MoKeoney, dark, Sap. Oourt V. 8. 
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BiU in equity to dear title— when doe$ not 

legal remedy. 

L Theremady of a person having the legal title 
to real estate, but kept out of pooeerton l»y a per- 
son holding adveneljt Is at law to reoover the poa- 
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Argiui.^Hia,JS8e. Xheided AprUU, OSe. 

APPEAL from the ClKQlt Conrt of the United 
BtkiM for the Middle Dbtrict of Tenuee- 
ne. 4flrauit 
Tbe euB fa ateled far tlu court. 
Mr. Wa. A. MmMtT. Ami. Attg-9tih, for 



To one Ki^ieuod for ^>pellMi 

Mr. AmUm M».**hmwm dellTerad the oplii- 
kn of tbe eosrt: 

Thk taft UU In Moity filed byllu Unilod 
State*, Jane S, 1878, to wUdi wen Dukle de- 
ftodMtti the iridow, peraonal lepreeentatlTea 
and bdre at law of B. L. ADen, dcoewed, and 
C. 8. WOacm. flw ^lpelle^ end John T. GU. 

Tbe maierul aU^atione of the Un are, that 
Is tbe Tear 1867 thm waa a Arm of dMDlen 
In linooln Cmmn. TeniMMee, under the name 
of Alexander A Co., of whfcb E. L. Alko, 
rinee deoeeeed, waa a member ; that the mla 
flim became Indebted to tbe United Statea Id 
Oie earn of $8,007.19 fOr taxea and penaltiee, 
lAkb were dnlf awewad on the Jnlj Ibt for 

1887; that tailing t " ■--* 

br law.theproperL . .. 

on Jannarr SI, 1876, tamed a dlit r M e warraot 
for the coDecmiD of tbe lame which, there not 
■ ■ ' ihatteliofthe 
i, on Jannaij 
t, title, dabn 

__ en, in and to 

certain real eatate In lald Counter of Uncoln, 
partlcalarty deecribed in the bm ; that, ponn- 
ant to law, aD proper notices haviag becm prert- 
ooilT elT«n, the mid piemlaee were offered for 
Hte at tbe conrt-hoTue door, in the Town of 
TkretteviUe, on March 30. 1874, wlieo aald lots 
and parcels of land were offered separatelj at 
tbe mlnlmnm price placed on each ; and no pet- 
Ho offering to take them or dtber of ibem at 
hU price, the same wen porchaaed by tbe 
United StaUa in accoidanoe wHb the Matntes In 
aodi run made andprorldtd; tbatno one ap- 
pearing to redeem said lands within the time 
prarided br law, oa September 29, 1677, the 
ODOector of mlerul rerenne, then In office In 
■Id dfatrlct, ooaTcred to the United States, bj 
118D.S. 



deed, under and bf Tirtne of Mid assessment, 
distress wairaot, lev;, and sale, all the interest 
In Bsid luidB of tbe uid Allen, of which, at the 
time said taxes became due aod were payable. 
It is averred the said Allen was owner In fee, 
holding (be legal title thereto ; thai, notwith- 
standing said taxes were a lien on said lands 
from tbe time the nme became due and pay- 
able, tbe said Allen and tbe esld Wilson con 
Sired and confederated to hinder, delay and 
fraud tbe United States in tbe coUecHon of 
said taxea, and. In pursuance of said conn^racr 
utd confadenu7, on January 14, 1876, thesall) 
Allen made a pretended sale and oonTeyiiQce of 
said tracts of land by deed to the said Wilson ; 
that the said deed purported on Its face to be 
an aheolute convt^ance in fee, and was duly 
registered and recorded as sucb; but tbe same 
waa not so in fact, there being a secret agree- 



between the parties thereto br which it 
onverted into an aarisnment with b 
reserrod to said Allen, and was made for the 
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the said Allen being at the tfane Insolvent, and ,bbi 
the property conveyed being all lis property i°°' 
subject to execution, and tbe convejance to 
Witson being, therefore, an assignment of all 
bis effects by an insolvent debtor of the United 
Btatee, vrithin the meaning of section 8M6 of 
tbe Revised Statntea of the United States; that 
staice this assignment and since tbe sale to the 
United Stat«B, the defendant 0111 claims to have 
lactmlred an Intereat tintler Wilson In the said 
real estate. 

Tbe prayer of the bfll la that the conveyance 
by Allen to Wilson be declared fraudulent and 
void ; that the paramount Hen of the United 
States In said land for the said taxes be ediiid^ 



*.«nded conveyance of Allen to Wilson b 

moved as a cfoud upon their title, and account 
fOr rents and profits, and a writ of posBeasion 
to pot the complalnanta In possession, and for 
general relief. 

Tbe defendants answered, denying the legal- 
ly of the tax and ita assessment, and the regn- 
lari^ of tbe steps taken for ita enforcement, 
and the validity of tbe sale and conveyance to 
the United States, and denying all Oe allega- 
tions of fraud and trust in reference to the con- 
n^asce from Allen to Wilson, Inriadng that 
the same waa an absolute conveyance, made In 
good faith and for a valuable oonsidentlon. 
Tiie case waa put at Issue by a repUcatinn and 
beard upon tbe pleadings and proof. Tbe dr- 
cnlt court, flnduig tbe preponderance of evi- 
dence agatnst tbe allegation of a demand of 
paymmt of the tax, praalty and Interest, as re- 
quired by section 8180 of the Revised Statntea, 
and that the title set up by the United States 
hadfalled.dlsmtasedtbebllL From this decree 



Without examining tne ground on which the 
circuit court proceeded, we are of opinion that 
the UU was rightly dismissed. The case as 
made t^ It Is not one of OQuItable cognizance. It 
Is not a creditor's bill. The United Slates does 
not set forth a debt due and a Hen on the land 
of tbe debtor which it seeks to subject to the 
payment of the debt by a sale and to manhal 
the liens thereon. The debt original!; dne by 
Ul 
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virtue of the assessment of the tax has been 
MO] nieiged in the tax sale and the purchase in 
^ punoanoe thereof. The United btates claims 

and, if the allegations of the bill can be sup- 
portod by proof, owns the legal title to the 
landi deecriDed, a title paramount to that un- 
der which the appellee claims; for the deed to 
the United States conyeys, if it is effectiye, the 
title which AUen had when the tax was assessed 
in July, 1867, and oi)erates by relation from 
thai tbne. Having the 1^ title, then, but 
beinff kept out oi possesion by defendants 
liolduiff adversely, the remedy of the United 
States Is at law to recover possession. Equity 
in such cases has no jurisdiction, unless its aid 
is required to remove obstacles which prevent 
a sucoessful resort to an action of ejectment, or 
when» after repeated actions at law, its juris- 
diction is invoked to prevent a mul^plicfty of 
euits, or there are other specific equitable 

S rounds for relief. Bills quia timet, such as this 
, to remove a doud from a legal title, cannot 
be brou^t by one not in possession of the real 
estate in controversy, because the law fives a 
remedy by ejectment, which is plain, adequate 
and complete. This is the f anmiar doctrine of 
this court mpp V. Babin, 19 How. 271 [60 U. 
6. bk. 16, L. edL 688] ; EUie v. Davi$, m U. 
6. 486 [Bk. 27, L. ed. 1006] i KiUiany. Ebbing- 
Juiu$,m U. 8.568 (Bk. !^, L. ed. 2461 :i?W. 
«ett V. Gregg, 118U. 8. 650, 565 [Bk. S», L. ed. 
1>%W6]. 

The case of Ward v. Chamberlain, 2 Black, 
480, 444 [67 U. 8. Bk. 17, L. ed. 819, 826], was 
one of a creditor's bUl, where the complainant, 
having a lien on the real estate of the ddfendaat, 
by virtue of a decree in admiralty, for Uie pay- 
ment of money, was held, as in other cases of 
crediton by Judgment or decree, to be entitled 
to the aid of a court of equity to remove a 
cloud upon the title which obstructed or pre- 
vented the enforcement at law of his lien. Tht 
iurisdiotion is invoked in such cases because il 
i neoeasaiy to sive to the compUinant the bene- 
fit of his remedy at law, which, without it, is 
not plain, adequate and complete. 

Where the local statute gives the remedy by 
a bin in equity to remove a doud upon the le- 
gal tiOa, without requiring the complainant to 
obtain prior possession, that remedy, it is ad- 
mitted, may be administered in impropriate 
cases l^ the courts of the United States. J9M- 
land V. OhaUen, 110 U. 8. 16 [Bk. 28, L. ed. 
62] ; Begnoldi v. OrawfardeviOe Bank, 112 U. 
8.406[w.28,L.ed.7^; Cluxpmany. Bretoer, 
114 U. S. 158 [Bk. 29, L. ed. 88]. 

But there is no statute of Tennessee which 
ffives an equitable remedy in such cases. It is 
(901 firue, indeed, that section 5048 of the Code of 
Tennessee provides that the chancery court 
" shall have and exercise concurrent Jurisdic- 
tion with the drouit court, of all dvO actions 
triable at law, except for injuries to person, 
proper^, or character, involvinfi^ unliquidated 
damages ; " and it has been decked by the Su- 
preme Oourt of that State that this gives the 
chancery Oourt jurisdiction over an action of 
^ectment Fraeier v. Browning, 11 Lea, 258. 
But this does not efface the distinction between 
ienl and equitable rights and remedies, and if 
it did^ it could not confer upon the cburts of 
the United States lurisdiction in equity to try 
cases at common law. Thompean v. JttaUroad 
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OmpcuUei, 6 Wall 184 [78 U. 8. bk. 18, L. ed 
765]; Baeeyy. QaUagher, 20 Wall 670 [87 U. 
8. bk. 22, L. ed. 4521. 

7%e decree cfihe OtreuU Ckmrtie aeeordingly 
c^prmed, without pr^fudiee to t?ie right qfthe ap- 
pellant to bring an aetion at law. 
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RACHEL D. NAILOR bt al. 

(Bee 8. a fieportec% ad. Itr-IBSJ 

BiU to set aeide deede— incapacity ef grantor-^ 
eoneideration, criminal intercourse— fraud or 
undue influence ef grantee^-^equity practice, 

L Unless a plaintiff In equity waives the answer 
under oiUli, the answer must be sworn to and It 
evldenoe. 

S. Bxtreme weakness of InteUeoti even when not 
amountiiig to insanity. In the penon ezeouttn^ a 
oonveyanoe may be suifloient ground for settinff It 
aside when made upon a nominal or groesiy in- 
adequate oonsidaration. Bach case however must 
Btana on its own facts, and a review of the evidence 
in the present oese shows that the deeds in questioo 
cannot be set aside under this principle. 

8. A oonyevanoe to a woman with whom the 

Santor was living in adulterous intercourse, for 
e benefit of the illefiritimate ohildren of the 
grantor and grantee, is upon a valid oonsideratlon; 
and ihe subsequent death of the ohildren does not 
invalidate the oonveyanoe, although it contained n 
provision that, upon that oontlngeDoy, the fee 
should vest in the grantee. 

4. In order that a deed may be set aside on the 
ground of undue influenoe, the Influenoe must be 
such that the grantor has no freewill but stands in 
oinetilis. 

[No. 228 J 
Argued Apr. 2f, IS, 1886. Decided Apr. 86, 1886. 

APPEAJj from the 8uprBme Oourt of the Dis- 
trict of Columbia. 
The case is stated by the courts 
Meeere, Walter D. DaTidi^ and Brving 
WiUiameon, for appellant. 

Meeen. WUUmm A. C<>okand €• C. Cole. 
for appellees. 

Mr. Juitice Woods delivered the opinion of 
the court: 

This was an appeal from a decree of the Su- 
preme Court of the District of Columbia, by r,^|. 
which certain deeds executed bv one Allison L^*^ 
NaUor, to Catharine Conley, the defendant and 
appellant, were declared null and void. The 
deeds were four in number, and under them 
the defendant claimed tlUe to certain real es- 
tate, some of which was situate in the City 
of Washington, and the rest in Montgomerv 
Coun^, in the State of Maryland. Tlie bif) 
was filed by the widow and three of the four 
hdrs of Nsllor. The interest of the widow in 
the lands was as doweress, and her riichts were 
conceded by the answer. Allison Nailor, Jr., 
the remainmg heir, was made a defendant, and 
answered that he had received his share of his 
father's estate by advancement, and disclaimed 
any interest in the property in controversy. 
The litigation was^ therefore, virtually between 
Washington T. Nailor, son, and Lizzie Trim- 
ble ana Frances Clarke, married daughters 

Vote.— VdHdUy of deed; ineantty. drunHcenne/^. 
dureat, fraud, etc dee Harding v. Handy, S4 U. a 
bk. 6, p. 429, note. 
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of Allison Kallor, whose hnsbuidfl, Matthew 
Trimble and James W Clarke, were Joined as 
pUintifb. 

The pleadinffs and eyidence sho'v ed the fol- 
lowing facts: m the latter part of the year 18$9 
Allison Nailor, who was then about fifty-eight 
or fifty-nine years of age, was the owner of real 
estate in the City c3 Washington and in 
Montffomery County, Maryland, worth about 
$150,000,an(i was possessed of considerable per- 
sonal estate. He had resided in the City of 
Washington for about fifty years. He had for 
many years been engaged in buying and selling 
real estate, in keeimig a Uyery stable, and in 
Canning. He was snrewd and actiye in business, 
and had the capacity for making money and 
accumulating property. Much of Uie real estate 
which he owned in the City of Washington he let 
to be used for houses of ill fame and £>r sale by 
retail of spirituous liouors. For many years 
prior to 1868, and at least as early as the year 
1854, he bad led a dissolute and intempa:«te 
life. In 1869 he made the acquaintance o^ ibe 
defendant, who was then about twenly-one 
years of age. There is no averment or proof 
that prior to that time she was not a yirtuous 
woman. In November or December of that year 
Naflor left his family and took up his residence 
with the defendant, and lived with her in con- 
cubinage until his death. 

The deeds referred to in the bill were the fol- 
lowing: the first was a trust deed, dated and 
executed November 27, 1872, more than six 
years before the death of Nallor, and recorded 
Hay 27, 1878, which conveyed to the defendant, 
Catharine Conley, a lot on South Fourteenth 
Street, in the City of Washington, to hold in 
trust for the sole and separate use of Willie 
Earnest Nailor, who is described in the deed as 
the infant son of the grantor and the grantee. 
Bf the terms of the trust the grantee was to re- 
oeive the rents and profits of the lot and apply 
the same to the education and support oi the 
beneficiary. When the latter became twenty- 
one years of age the trust was to cease, and the 
title in fee dmple was to vest in him. But the 
deed provided that, should "said Willie Earnest 
dte before he arrives at the age of twenty-one 
years," "or without havins; disposed of the said 
piece or parcel of ground, then the title in fee 
nmple should vest absolutely in the defendant. 

The three other deeds were all dated and exe- 
cuted March 20, and recorded early in Aprfl, 
18r78. One of these three deeds conveyed to the 
defendant certain other real estate in the City 
of Washington in trust for the sole and sepa- 
rate use of Mary Edna Nailor, who is described 
as the infant daughter of the grantor and 
grantee, upon trusts and uses similar to those 
contained in the first deed, and with a similar 
remainder to the defendant. The second of the 
three deeds conveyed to the defendant about 
one hundred and thirty acres of land in Mont- 
gomery County. Maryland, ii^ trust for the 
benefit of the said WiUie Earnest Nailor, upon 
Imsta and uses similar to those contained in the 
deed of November 27, 1872, and with a similar 
remainder to the defendant The last deed con- 
veyed to the defendant, in fee simple, for her 
own use, about one hundred acres of land in 
Montgomery Coun]^, Maryland. The property 
conveyed by these four deeds was worth about 
f25,000. Willie Earnest Nailor died August 6, 
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1878, being neariy stz jean of age, and Marj 
Edna Nailor died August 8, 1878. oeing neariy 
two years of age. Catharine Conjey^ therefore^ 
claimed title m fee simple to all the property 
conveyed by the four deeds above muitionea. 
Allison Nafior died Januaiy 6, 1879. 

The bOl alleged three givnmds for setting the 
deeds aside. The first was that the grantor was 
"demented and iiisane," and mentally incapa- [180] 
ble of making the deeds; the second, that the 
only consideration for said deeds, "and each of 
them, was the illegal and criminal interoouise 
between said Allison Nailor, Sr., and the said 
Catharine Conley, and that such cooaideratlon 
was illegal, alike contrary to public policy and 
common decency;" ana the third, that the 
deeds had been procured by fraud and the un- 
due influence of the defendant over the grantor. 
The bill neither required nor waived an answer 
under oath, but the defendant answered under 
oaUi, travendng all the averments of the^biU 
upon which i& prayer for relief was based. 
We shall notice the grounds upon which the 
cancellation of the deeds is denumded, in the 
order in which we have stated them. 

There Is a large mass of evidence in the rec- 
ord introduced to prove that from a long course 
of dissolute and intemperate habits Nailor had 
become insane and incapable of transacting 
business. On the other band there is, in our 
Judgment, a great preponderance of evidence 
to show that when he executed the deeds, though 
in feeble health, he was of sound mind and 
capable of intelligently executing and makins 
the conveyances. It would serve no useful 
purpose to discuss the evidence in detail. But 
there are some sdiking facts which should be 
stated. Of the forty-three witnesses for the 
pl^tiUs who testify in regard to the mental 
capacity of Nailor, thirty-three give their opin- 
ion from having seen idm when drunk. Of 
these thirty-three, eighteen swear that they never 
saw him sober, throe that they never saw him 
sober but once, and twelve that they seldom saw 
himwhen not intoxicated. Six other of the forty^ 
three witnesses speak of him as incompetent to 
transact business when he had been. drinking. 
Only four witnesses testify that he was incapa- 
ble of doine business when sober. Three of 
these are p&intiffs in this case, namely: W. 
T. Nailor, Matthew Trimble, and James W. 
Clarke. W. T. Nailor testifies generally that 
for the last eight or ten years of ms life, Allison 
Nailor, his father, was mcapable of transactina 
business, and that neither on November 27, 
1872, when the first deed was executed, nor on 
March 29, 1878, when the other three were ex- 
ecuted, was he mentally competent to make a 
valid conveyance. But tne same witness testifies 
that during the last year of his father's life he [181] 
took fromnlm a thirtyyears* lease for certain 
stables in the City of Washington, at a rent of 
$50 per month and the taxes on the property. 
Mattnew Trimble and James W. Clarke both 
swear generally; the first that for the last three 
years, and the other that for the last six or 
seven years of his life, Allison Nailor was not 
competent to transact such business as the die* 
posinon and conveyance of valuable property 
Fairly construed the testimony of these three 
plaintUfs may be considerea to mean that, 
whether inebriated or not, NaQor was mentally 
incompetent during the latter years of his life 
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to attend to business of moment After Nailor 
left his family and went to live with the defend- 
ant, it does not appear that these witnesses had 
any better opportunities for obserringliis mental 
condition than many others. There is but one 
witness, not a plaintiff in the case, who testifies 
that during the time ooTered by the transacLions 
set out in the bill, Nailor, if sober, was not 
mentally capable of making the conyeyances 
which tne bill seeks to set aside. 

The question to be decided is not whether 
Nailor had the mental capacity to m^e the con- 
yeyances when he was intoxicated, but whether 
he was competent when sober, and whether he 
was sober wnen he executed them. On these 
questions the eyidence does not leaye us in 
doubt. There is abimdant testimony to show 
that diuring Uie last six or seyen years of his life, 
Nailor, though habitually intemperate, was 
often sober and free from the influence of in- 
toxicating liquors. This fact is shown by the 
testimony of fourteen witnesses who swear that 
they had int^yiews with him, many of them 
frequently, during the time aboye mentioned, 
and found him entirely sober. Eyery one of 
these fourteen witnesses testifies to the sanity 
and capacity of Nailor for the transaction of 
business. These witnesses, a number of whom 
had dealings with him, assert his mental capac- 
ity in the strongest terms. Other witnesses, who 
did not state mstinctly whether they had met 
him when not under the influence of drink, 
spoke of the soundness of his mind in the same 
way. Three witnesses testify that they had 
known Nailor, one for thirty, and the other two 
for forty years, and had seen and talked with 
him wmle sober during the last year of his life, 
and they concurred in the opinion that he was 
at that nme of sound and capable mind. 

The proof of Nailer's mental capacity ex- 
tended to a period after the execution of the 
last three deeds. The physician who was at- 
tending his two children during their last ill- 
ness, and who had freonent occasion to obserye 
him when not at all under the influence of drink , 
testified to the soundness of his mind. 

Tlie apparent discrepancy between the wit- 
nesses for the plaintiffs and the witnesses for 
the defendant on the question of Nailer's men- 
tal condition Is, therefore, in a large degree rec- 
onciled by the fact that the former give their 
opinions of NaOor's capacity when (mmk and 
^e li^fcter when sober. In View of all the testi- 
mony on this branch of the case, it appears that 
Nailor, for many years before his death, had 
been dissolute and intemperate, and that during 
the last seyen or eight years of his life hfi 
health had gradually failed. Much of the time 
be was more or leas inebriated, but he was fre- 
ouently entirely sober. When drunk he was, 
uke most other men, incompetent to transact 
business. When sober he was, down to his last 
fllness, entirely capable of doing the acts wUch 
are assailed in this case. He was competent to 
make deeds, to understand their effect, and to 
know whether or not their execution would ao- 
complisb his wishes. In all conditions, he was 

Seryerse, willful, obstinate, and defiant of pub- 
c opinion. 

The next inquiry relates to Nailer's mental 
condition and capacity on the two occasions 
when he executeo Uie deeds whose yalidity is 
questioned hy the bill The ayennant of the 



bill was that the deeds were made when he 
was intoxicated and mentally incapable. The 
charge that Nailor was intoxicated when the 
deeds were executed is without suppoit in the 
eyidence. So far, therefore, as it concerns the 
deed executed on Noyember 27, 1872, the case 
must fail for want of proof; for if Nailor was 
then competent to make a deed when sober, the 
plaintiffs to succeed in oyerthrowing that con- 
yeyancemust show that when he executed it he 
was not sober, and this they haye not attempted 
to do. In respect to thetnree deeds of March 
29, 1878, the proof of sobriety and mental ca- 
pacity of Nailor when he executed them is posi- 
tive and satisfactory. The deeds were signed 
and acknowledged by Nailor before Nicholas 
Callan, a nota^ public of Washington City. 
Callan testifies that he had known NaUor for 
more than forty years; that he had during that 
time done much conyeyancing for him; tliat he 
had taken his acknowlednnent to more th«in a 
hundred deeds; that Nauor came to his ofilce 
alone, on March 29, 1878, for the purpose of 
signing and acknowledging the last three deeds 
in question; tliat he conyersed with him; that 
his mental condition was good on that day: and 
that he was sober. The deeds were all pre- 
pared beforehand, and were brought by Nanor^ 
who acknowledged them in the presence of the 
witness. 

This eyidence is unimpeached and uncontra- 
dicted , and is conciusiye. Upon the whole reo> 
ord, therefore, in our jud^ent, it plainly ap- 
peiuv that Nailor was not intoxicated, and was 
mentally competent, when he executed the 
deeds which are the subject of this liti^don. 

The cases of Harding y. Handy, 11 Wheat 
108 124 U. 8. bk. 6, L. ed.42^ and AUore y. 
Jewal, 94 U. S. 606 [Bk. 24, L. ed. 2601, are 
dtedby the plaintiffs' counsel as authorities in 
law against this conclusion These case3.estab- 
lish the proposition that extreme weakness of 
intellect, eyen when notamounting to insani^, 
in the person executing a conyeyance. may be 
sufficient ground for setting it aside when 
made. upon a nommal or grossiy inadequate 
consideradon. Conceding the correctness oi 
this legal proposition, it can haye no applica 
tion to the present case, unless the facts are sub- 
stantially the same. A cursory reading of the 
cases will show such a palpable difference in 
the facts as to make it dear that they cannot be 
taken as controlling authority iz. this. Oases 
like the present must each stand upon its own 
facts; and when the testimony shows that the 
grantor was sober and capable and well knew 
what he was doing when he executed the deed, 
no oUier case materially differing in its facts can 
furnish a reason for setting aside the deed thus 
executed. 

The next ground alleged in the bill for an- 
nulling the deeds was that the only considera- 
tion for their execution was the illegal and 
criminal intercourse bei.ween Nailor and the de- 
fendant. There is no ayerment that the deeds 
were giyen in consideration of future criminal 
intercourse. The criminal intercourse ayerred 
must, therefore, be construed to mean past in- 
tercourse. Withoutpausingto consider whether 
or not past criminal Intercourse is a suffldent 
consideration to support a deed, ft is eooui^, 
upon this branch of the case, to say that ue 
ayerment Is without support by any testimony 
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Id the record. On tbe ccmtmy, the deed* re- 
cite a yalusble coiulderation, •ndttae ATerment 
of the bill is flatlj denied hy the answer of the 
defcDdsnt nude under o&th. The answer, 
though Dot colled foi undet oath, iaevidenoein 
tehaU of the defendant. For, If a pUintlff In 
eqult^it aowUUns that (he gnawer should be 
evidcoiM anlnat urn, be matt exprtaal* waive 
Dm oath ^ the defendant In Ua '-'^' "" 



Mudment to 41st £quitv Rule. If he fails to 
this the answer must oe siTen under oath, 
A isevidence. This branch, thoefon, of the 



plaiDtiSs' case brMks down, because all the te«- 
timony In the record upon uie qnestdonof con- 
iideration b aninsl the aTennent of the UIl. 

But It should be noted here that Otree of the 
four deeds assailed bj tbe bill were made br 
IfaHor mainly for the benefit of (be two chil- 
droi whoae father he declared himseU to he. 
Tlte iolereat of the defendant to the proper9 
cotiTejed was remote and contiDeenL U the 
deeds were Talid when execnted, the mbsequent 
death of the children could not avoid them. It 
Is not now open to question that a deed made bv 
a father for the benefit of his illegitimate chlu 
li upon good cou^deration, which wlD support 
tbe MHmysnce. Oagr. Farpart, 106 D. B. 670 
[Bk. S7, L. ed. 2661; Bunn y.WtnOfvp, 1 Johns. 
Ch. S2»; Boek v. iVat(,78 N. T. 871; Mar- 
dtioiuMttfAnnandaU t. fiarri*, SF.Wms.483i 
Jmnittf T. Brwtm, 9 Heee. A W. 496. 

Tbe next and last oound alleged for aimull- 
ins the deeds is that N^lor was induced to 
mwe them by the fraud and undue Influence 
of the defendant The fcronud upon which 
courts of equity grant relief in such cases Is 

rti1.wmp»Tty tijlmpTnp«TiHa»M«n^ pra^H.— 

baa mined an nnoonsobnable advantage over 
anoUier. The undue Influence for whidi a wHl 
or deed wiD be annulled must be such that 
tbe putT making it has no free will, but stands 
[IW] Mt tttMoit. "It must amount to totoe or coer- 
cion, deatroylng free agency. " Btuia v, 
Bciiatm, 16 Jur. 900. See also WiWamt v. 
Oouai, 1 Hsgg. EccL 577; Armstrvt^ v. Hud- 
Aaton.l Hoon, P. 0. 478. In Bekertv. Fli»nji, 
4S Pa. BL 46, it was aatd hj Strong, j: : "Now, 
tbat li undue inflnence which amounts to con- 
stialot, which snbstltntea tbe will of another 
for that of the testator. It m^ be either 
tbnarii threats or fraud; but however exer- 
cised, itmuat. Id order to avoid a will, destroy 
tbe tree agency of the testator at the time when 
tbelnttnimenilsmade." Tbe role upon this 
■object was thus stated in Davit v. OalMrt, S 
OiUftJ.809: "A testator shaQ enjoy (iill Ub- 
crty and freedom Intbe making of nlawllland 
posMss tbe power to withstand all contradiction 
and GMilroL That degree, therefore, of impor- 
tunity or undue Influence which deprivesa tee- 
tater of his tne agencv, which is such as he is 
too weak to resist aiid win render the Inttra- 
ment not his fice and unconstrained act, Issof- 
fldent to invalidate IL" 

Tested by these rules, the charge that tbe 
deeds in question were procured by the fraud 
and undtie Influence of the defendant Is with- 
out support. On this branch of tbe case the 
plaiDtuts have taken pains to prove that the de- 
fcDdant treated Ni^lor with great kindneas and 
with imremltdng attenlloa to bU wants and 
comforts, but they have shown nothing dse. 
TiMn la an abaence of |noof tbat the defeiul- 
118 V. S. 



ant uMd eltberlhnat^ M 

or persuasion to induce Hail.. 

deeds, Infact there Is no evidence tbatthed» 
fendant even requested him to make them, Oo 
the other band, the proof is abundant tbat the 
making ot a provision for the children whom 
the defendant had bon>e him had long been his 
cherished purpoee. As early as 1B72, soon after 
the Urth (» hu son Willie, be executed the first 
deed. In December, 1877, be executed a will 
for the sole purpose of providing for the two 
children then Hvlns, borne him by the defend- 
ant, and for tbe doFendant Afterwards, con- 
ceiving that a {vovldon t>y will was not as se- 
cure as one hy deed, be executed tbe deeds in 
queation, in which lie made in«clsely the same 
disposition at the ptoperty that he had loevl- 
oudy made by the wHL llie proof shows tbat [ISSI 
be IwdE great pleasure In what he liad done or 
what be pro p osed to do for these children. U 
was a matter of which he often boasted to bl> 
filimdt and acqualntaocfls. In short, the evi- 
dence that the maUog of tbe deeds was bis own 
act, and not tlie act m another. Is dear and Is 
uncontradicted. Conceding, Haenion, as it is 
contended by plaindSs' counsel, that whtti a 
will ot deed is made while tbe paitiea are living 
In Ill«ai sexual relatlona, it is open to susiri- 
don of fraud and undue Influence, flMfd^t- 
Ifla have failed by any testimony whatever to 
show that the deeda In question were procured 
tyeUher. On the contruy, it is shown that the 
making ot tbe deeds was tbe result of Nailor's 
free volition, 

Aanoite of the grounds allwed for annulling 
the deeds have been maintained, tht dtermtflb 
BuprmuOMTttftXtDiitrietofCloiwmbiammtl 
it mtmd, and tha eamt rmnindtd, with Uno- 
tiontto Oiimim Ot ba,- andUti taordand. 
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Argued Apra 16. 1886. Ikeidsd ApHl 86, 1866. 

r^ ERROR to the Supreme Ck>iirt of the State 
of Georgia. 

The case is stated by the court. 
Mr, H. B* Tompkiaum for plaintiffs in 
error. 
No counsel appeared for defendant in error. 

Mr, JiuUee Katthews deUyered the opin- 
ion of the court: 

This was anactionat law, begun by thedefend- 
[91 1 ant in error, in a magistrate's court in Chatham 
County, Georgia, a^nst the plaintiffs in error, 
to recover |08.1o, claimed to be due under the 
pilotage laws of Georgia, for inward pilotage 
on account of the steamer Saxon, of which* the 
defendants were owners, the vessel having been 
spoken by the pilot while she was bcAr- 
ing toward the Port of Savannah, and his serv- 
ices offered outside of T^bee Bar, and re- 
fused, the vessel having amved in port piloted 
by another Savannah pilot, who spoke her and 
entered on the discharge of his duties as pilot 
on the same day, but subsequently to the tend- 
er bv the plainnfl below of Ids services. 

There was a judgment in favor of the plaint- 
[M] iff below in the magistrate's court for the 
amount claimed, which was reversed on appeal 
by the Superior Court of C9iatham County, 
which judgment was in its turn reversed by 
the Supreme Court of Georffla, which ordered 
Judgment to be entered for me plaintiff below. 
To reverie this judgment this writ of error is 
brought 

The case was submitted and decided upon an 
agreed statement of facts, as follows: 

"It is agreed between the parties to the above 
entitled cause that the same shall be tried on 
appeal in the Superior Court of Chatham 
Ooiunty on the following state of facts before 
the court, without a jury: that the steanu^p 
Saxon is a licensed coastwise steam vessel en- 
gaged in the trade between Philadelphia and 
Savannah, and belongs to Spraigue, Soullee & 
Co.; that on the 9th day of Au^^, 1881, she 
was ens;aged in a voyage from JPhiladdphia, 
Pennsylvania, to Savannah, Georgia, and that 
S. W. Snow was her master; that said master 
was duly licensed, under title 53 of the Re- 
vised Statutes of the United States, as master 
of a steam vessel, and as a pilot also, but that 
his certificate as ^lot did not include Tyhee Bar 
and Savannah River, but that his certificate 
was for the Atlantic coast, and that his certifi- 
cate as master and pilot was issued last No- 
vember. 

"That said steamship 'Saxon' was spoken by 
plaintiff off Cape Roman on the 9tn day of 
August, 1881, and his services were tendered 
to said master of said steamship ' Saxon' as a 
pilot for Savannah River and Tybee Bar, and 
that at the time his said services were offered 
there was no pilot for Tybee Bar or Savannah 
River on board said steamship, and that said 
plaintiff was the first pilot who spoke sdd vessel 
on her said trip to Savannah, xt was further 
Admitted by counsel at the hearing that Phila- 
delphia was the home port of said steamer 
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'Saxon,' and that the captains and masters o^ 
the Occ«n Steamship Company steamers, whose 
home port is Savaniuh, have each a license from 
the UnitedStatesauthoritiesat Savannah topilot 
their veraels up and down the Savannah River 
over and from the bar to the city; that said 
pilot was duly commissioned by me commit- 
sioners of pilotage for the Savannah River and 
Tybee Bar, and was also duly commissioned 
by the United States inspectors to conduct steam 
vessels over Tybee Bar and up Savannah River , ^^i 
and within that limit; that Thompson went out < ^^ * 
to meet the ' Saxon,' being advised of her de- 
parture from iPhiladelpbia,and his services were 
refused; that the defendant had procured the 
services of Walter W. Smith, a pilot who 
was duly licensed for the Savannah Kiver and 
Tybee Btit by the commissioners of pflotage. 
and who was also duly licensed by the United 
States to conduct steam vessels over Tybee Bar 
and up Savannah River, and had notified the 
captain of said steamship 'Saxon' to stop at the 
Martin's Industry Lightship and take said Walter 
W. Smith on board to pilot said steamship over 
TVbee Bar and up Savannah River; that said 
Walter W. Smith was employed as the regular 
pilot of steamer 'Saxon' ana was under pay 
from the time said vessel left Philadelphia; thaJL 
said pflot was taken on board said steamship 
on lOth day of Au&:ust off the Martin's Indus- 
try Lightship, and he piloted the said vessel to 
the City of savannah and has continued in the 
employ of stdd vessel from that time until the 
present time as pilot. That Cape Roman is on 
the South Carolina coast, north of Charleston, 
and that Martin's Industry Lightship is north of 
Tybee Bar and off the South Carolina coast. 
Tnat Walter W. Smith was in Savannah when 
The Saxon leftPhiladelphia,and was not pilot- 
ing The Saxon when she was spoken by the 
pmintiff, but met her afterwards and was taken. 
Thai saul steamship Saxon drew seventeen feet 
six inches of water, and that according to rates 
of pilotage for Tybee Bar and River of Savan- 
nah $98. 17 was a proper charge for piloting a 
vessel of such draft up to Savannah City." 

The claim of the defendant in error for pilot- 
age, arising upon the foregoing case, is based 
on section 1512 of the Code of Georgia, which 
is as follows: 

"Any person, master, or commander of a 
ship or vessel beeu'ing toward any of the ports 
orharbofs of this State, except coasters in this 
State, and between the ports of this State and 
those of South Carolina, and between the ports 
of this State and those of Florida, and who re- 
fuses to receive a pilot on board, shall be liable, ^.^ . . 
on his arrival in such port in dus State, lo pay i^^i 
the first pilot who may have offered his services 
outside tne bar, and exhibited his license as a 
pilot, if demanded by the master, ihe full rates 
of pilotage establish^ by law for such vessel." 

And the claim is undoubtedly well founded. 
If this provision of the state law is enforceable 
consistently with the Constitution of the United 
States, ana the Acts of Conness on the same 
subject passed in pursuance thereof. 

It is therefore contended by the plaintiffs in 
error that this provision of the Georgia Code is 
invidid, on the ffround that it Is inconsistent 
with the laws of the United States regulating 
the same subject 

Section 4285, R. S., enacts that, "Until fur 

118 U.S. 



18B6l 



BprnAiauB ▼. THOMPtaH. 



9a-M 



ther proTiskn Is made hy Congress, all pilots 
In the bays, inlets, rivers, harbors and ports of 
Ihe United States shall continue to be r^^ted 
in coofonnirF with the existing laws of the 
States respecavely wherein such pilots may be, 
orwithsuchlawsas the States mayrespecdyely 
enact for the purpose;" but it is also enacted by 
section 4387, R 8., that» 

"No regulations or provisions shall be 
adopted by any State which shall make any 
discrimination in the rate of pilotage or half 
pilotage between vessels sailing between the 
porta of one State and vessels sailing between 
ihe porta of different States, or any dlacrimina- 
tlon against vessels propelled in whole or in 
part bv steam, or against national vessels of the 
XJnito Q States; and all ezistinff regulations or 
provisions making any such discrimination are 
annulled and abrogated.^ 

TlM section of the Georfl!:ia Code, above 
<|noted, does contain such discriminations as 
are prohibited by section 4287, R S. It ex- 
ceptMtrom its opmtion "coasters in this State," 
and "between the ports of this State and those 
of South Carolina,'^ and "between the ports of 
this State and those of Florida." 

It was held, however, by the Supreme Court 
of Qeorvia, in the case now before us, that so 
mudi of the section as makes these iUegal ex- 
ceptions may be disregarded, so that the rest 
of the section as thus read may stand, upon the 
principle that a separable part of a statute 
which is unconstitutional may be rejected, and 
the remainder preserved and enforced. But 
the insuperable difficulty with the application 
[95] of that principle of construction to the present 
instance is, that by rejecting the exceptions in- 
tended by the L^^ishUure of Georgia the stat- 
ute is made to enact what confessedly the Leg- 
islature never meant It confers upon the stat- 
ute « positive operation, beyond the legislative 
intent and beyond what anyone can say It 
would have enacted in view of the illegali^ 
of the exceptions. We are, therefore, con- 
stnlned to hold that the provisions of section 
1513 of the Codeof Georgia cannot be separated 
so as to reject the unconstitutional exceptions 
merely, and that the whole section must be 
treated as annulled and abrogated by section 
4387 of the Revised Statutes. 

We are also of ophidon that the claim for pilot- 
age in the presentcase is defei^ by other pro- 
visions of the Revised Statutes. Section 44()1 
providesthat"a]looa8twise sea-going vesselsand 
vessels navigating the great lakes ^1 be sub- 
ject to the navigation laws of the United States, 
when navigating within the lurisdiction there- 
of; and all vessels propellea In whole or in 
part by steam and navigi^g as aforesaid, 
shall be subject to all rules and regulations 
established in pursuance of law for the govern- 
ment of steam vessels in passing, as provided 
by this title; and every coastwise, sea-going, 
atenm vessel subject to the navigation laws of 
the United States, and to the rules and regula- 
tions aforesaid, not sailing under register, mil, 
when under way, except on the mgh seas, be 
under the control and direction of pilots U- 
eeoaed by the inspectors of steamboats." 

And section 4444 is as follows: 

" No stats or munibipal government shafl 
Impose upon pOots of steam vessels any obliga- 
tioo to proeors a stats or other license in ad- 
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dition to that Issued bv the United States, or 
any other regulation which wiU impede such 
pilots In the performance of the duties required 
by this titie; nor shall any pHot charges be 
levied by any such authority upon any steamer 
piloted as provided bv this title; and in no case 
shall the fees chargea for the pilotage of any 
steam vessel exceed the customary or legally 
established rates in the State where the same is 
performed. Nothing in this title shall be con- 
strued to annul or affect any regulation estab- 
lished by the laws of any State requiring vessels 
entering or leaving a port in any such State, 
other than ooastiroe, steam vessels, to take a 
pilot duly licensed or authorized by the laws 
of any such State, or of a State situate upon the 
waters of such State." 

According to the agreed case The Saxon was 
a coastwise, sea-going, steam vessel, was not 
sailing under register, and at the time when 
the defendant In error tendered his scorvlces, 
and subsequentiy when she passed up the 
river into Savannah, was under the control and 
direction of a pilot licensed bvihe United 
States Inspectors of steamboats. Sue was there- 
fore, at the time, piloted as provided by that 
tiUe of the statute, so that she was lawfully 
exempt from any pUot charges levied by any 
state or municipal government. The section 
expressly excepts coastwise, steam vessels from 
the regulations established by the laws of any 
State requiring vessels entering or leaving a 
port in any such State, to take a pilot duly 
lioensed or authorized by the laws of any such 
State, or of a State situate upon the waters of 
such State. The owners of The Saxon were, 
therefore, at liberty to emplov any pilot, 
licensed under the authority of the United 
States, for the particular service in which he 
vras engaged, without regard to the provisions 
of the Cmrgia Code requiring it to accept the 
services of the pilot first tendered or. in case of 
refusal, to pay pilotage therefor. The engage- 
ment of the services of the pilot actually taken, 
by previous contract, was equivalent to keep- 
ing nim on board for that puipose during the 
whole voyage, as he was, In fact, under pay 
from its commencement; and had he been 
actually on board at the time the defendant in 
error tendered himself as pilot, we think the 
right of the vessel to reject the offer could not 
have been reasonabl v questioned. 

For these reatone ine Judgment of the Supreme 

Oourt ef Georgia i$ reeereed ana the eauee ie 

remancud, with inetrucHone to take further pro- 

eeedinge therein aeeording to law and in eon* 

formi^f with thie opinion. 

Itue oopy. Test: _ ^ ^ 

James H. MoKenney, CSark, Sop. Oourt IT: SL 
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[394] COUHTY OF SAOTPA CLARA, Plff. in 

9. 

SOUTHERN PAOIPIO RAILROAD COM- 
PANY. 



P£OPLB OP THB STATE OP CALIFOR- 
NIA, Flf. in Brr., 

CENTRAL PACIFIC RAILROAD COM- 
PANY. 



PEOPLE OF THE STATE OF CALIFOR- 
NIA. Py: *i Brr., 

SOUTHERN PACIFIC RAILROAD COM- 
PANY. 

(See a a Reporter's ed. 80A-Cit4 

Validi^ qfttate taxation qfraHroad corpora- 
tian§--con3Ututi<mal profMoM---fenee9 not a 
part af roadbed or roadtoajf—BepardbiU^ qf 
ammnent of different kinds of property. 

1. Wbere Judgment was sought for an entire tax 
arising upon an a ssessment of different Idndfc of 
property as a unit, such asMSsment including prcp- 
erty not legally assessable and the part of the tax 
assessed against the latter propeorty not being 
separable nom the other part» the assessment was 
iuTalid and would not support an action for the re- 
coTcry of the entire tax. _ 

IL liie fences along the line of a railway are not a 
parfeof the roadbed or roadway of such railroad, 
wfthlntha meaning of the consatutlon and laws of 
OsUf omla authorinng the state board of equaliza- 
tion of ttiat State to assess the p roper ty of certain 
classes of the railway corporations haying roads In 
thatSti^ 

8L A corporation is not in default In not tendering 

suoh fom as may be legally due for taxes, when the 
..^ . . . ^ are not dls- 



dlltaeiit cjasses of property 

Xl£e provision of the l^ mr teenth Amendment 
to the Ocmstltutlon of the United States, which for- 
bids a State to deoy to any person within Its lurls- 
dlotlOD the eiiaal protection of the law, implies to 



[Nos. 464, m, (K9d.] 

ArguiiJmkMe,M7,i8,lf9,188e. Decided Ma^ 

10.1886. 

IN XRROR to the Circuit Court of the United 
States for the District of California. Af- 
finned. 
Tha OMe is stated by the court 

AnnooDoement by ifr. Chief JtuUceWmitet 

Tha court does not wish to near argament on 
tha qoartion whether the provision in tha Four- 
ieenakk Amandmant to tha Constitation, which 
forbids a State to denv to any person within its 
Jurisdiction tha equal protection of the laws, 
appUes to these Corporations. Wa are all of 
ofmiion that it doe& 

Meeert. D. M« DalnuM* A. L. Rliodea 
and E. C. KarahallforplaintifEs in error. 

Meeert. 8. W« Saj&deraon* Q^or/ge F. 
Ednmnda and Wbu M. Evarta* for de- 
fendants in error. 



[397] 



Mr. Justice Harlaa deliyered tha opinion 
of the court: 
These seyeral actions were brought— the first 
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one in the Superior Court of Santa Clara Coun- 
ty, California, the others in tha Superior Court 
of Fresno County, in the same State--f or tha 
recovery of certam county and state taxes, 
daimea to be due from the Southern Pacific 
Railroad Company and the Central Pacific 
Railroad Company, under assessmCTts made by 
the state board of equalization upon their re- 
epectiye franchises, roadways, roadbeds, rails, 
and rolling stock. In the action by Santa Clara 
County the amount claimed is $18,866.58 for 
the fiscal year of 1882. For that sum, with 5 
per cent penalty, interest at the rate of 2 per 
cent per month from December 27, 1882, cost 
of advertising, and 10 per cent for attorney's ,^q«i 
fees, judgment is aslrad against the Southern l«^*» ^ 
Padfic Railroad Company. In the other action 
against the same Company the amount claimed 
is $5,029.27 for the ftwal year of 1881. with 5 
per cent added for nonpayment of taxes and 
costs of collection. In the action against the 
Central Pacific Railroad Company judgment is 
asked for $25,950.50 for the fiscal year of 1881, 
with like penally and coets of collection. 

The answer in each case puts in issue all the 
material allegations of the complaint, and sets 
up various special defenses, to which reference 
will be made further on. 

With its answer the defendant, in each case, 
filed a petition, with a proper bond, forthe re- 
moval of the action into the Circuit Court of 
the United States forthe district, asonearisiuff 
under the Constitution and laws of the United 
States. The right of removal was recognized 
by the state court, and the action proceeded in 
the circuit court. Bach case, the parties hav- 
ing filed a written stipulation waiving a jury, 
was tried by the court. There was a special 
finding of lacts upon which judprment was 
enteied in each case for the defendant. The 

Sneral question to be determined is whether 
e judgment can ba sustained upon all ot 
either of the grounds upon which the defend- 
ants rely. , , 

The case as made by the pleadings and the 
special finding of facts is as follows: 

By an Act of Conness, approved July 27, 
1866, the Atlantic and Paciiic Railroad Com- 
pany was created, with power to construct and 
maintain, by certain deugnated routes, a con- 
tinuous rdlroad and telegraph line from Spring- 
field, Missouri, to tha Tadfic. For the pur- 
pose— which is avowed by Congress— of facili- 
tating the construction ox tha Una, and thereby 
secunng the safe and speedy transportation of 
mails, troops, munitions of war, and public 
stores, a ri^t of way over the public domain 
was given to the company, and a liberal grant 
at the public lands was made to it. The rail- 
road so to be constructed and every part of it 
was dedared to be a post route and military 
road, subject to the use of tha United States for 
postal, mUitaiy, naval and all other government 
service, and to such regulations as Congress ^^^^^ 
might impose for restricting the •charges for l*»'»'»l 
government transportation. By the 18th section 
of the Act, the Southern Bacinc Railroad Com- 
pany — a corporation previously organized under 
a general statute of California, paissed May 20, 
1^1, Stat CaL 1861, p. 607— was authorized 
to connect with tha Atlantic and Pacific Rail* 
road at scush point, near the boundary line of 
that State, as tae former company deemed most 
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•uhmbla far a railroad to San Franciaco, with 
^'luiif orm gauge and rate of freight or fare with 
•aid road;'^ and in consideration thereof, and 
"to aid in its construction" the Act declared 
that it should have slifiilar grants of land, "sub- 
ject to all the conditions and limitations" pro- 
Tided in said Act of Congress, "and shall be 
leqoired to construct its road on like regula- 
tioits, as to time and manner, with the Atlan- 
tic and Padflc Raihroad." U Stat, at L. p. 
^»2, $^ 1. 2, 8, 11, 18. 

In iNOTcmber, 1866, the Atlantic and Pacific 
Railroad Company and the Southern Pacific 
Railroad Comi)anY filed in the office of the 
Secretary of tne Interior their respectiye ac- 
ceptances of the Act 

By an Act of the Legislature ot California, 
passed April 4, 1870, to aid in giving effect to 
the Act of Congress relating to the Southern 
Pacific Railroad Company,it was declared that, 

"To enable the said company to more fully 
and completely comjply with and p»erform the 
requirements, provisions and conditions of the 
said Act of Congress, and iJl other Acts of 
Congress now in force, or which may hereafter 
be enacted, the State of California hereby con- 
sents to said Act; and the said company, its 
successors and assigns, are hereby authorized 
Co change the line of its railroad so as to reach 
the eastern boundary line of the State of Cali- 
fornia by such route as the company shall de- 
termine to be the most practicable, and to file 
new and amendatory articles of association; 
and the right, power, and privilege is hereby 
granted to, conferred upon, and vested in them 
to construct, maintain, and operate by ^eam ^ 
(Aher power the said railroad and telegraph nut 
mentioned in said Acts of Congress, nereby 
confirming to, and vesting in the «dd company, 
its successors and assigns, all the rights, privi- 
leges, franchises, power and authori^ conferred 
upon, granted to, or vested in said company by 
the said Acts of Congress, and any Act of Con- 
gress which may be hereafter enacted." 

Subsequently, by the Act of March 8, 1871, 
Congress incorporated the Texas Pacific Rail- 
road Company, with power to construct and 
aw^ntftln a continuous railroad and telegraph 
Une from Marshall in the State of Texas, to a 
point at or near El Paso, thence through New 
jfozico and Arizona to San Diego, purmiinff as 
near as mi(^t be the thirty-second parallel of 
latitude. To aid in its construction. Congress 
cave it also, the right of way over the public 
3omain, ana made to it a liberal grant or pub- 
lic lands. The 10th section provided: 

^'That the Texas Pacific Raihroad Company 
sihallbe. anditisherebvdeclared tobe.amili- 
taiT and post road; and for the purpose of in- 
sonng the carryine of the mails, troops, muni- 
tloDS of war, supplies, and stores of the United 
Btatet, no act 01 the compan v nor any law of 
any State or Territory shall impede, delay or 
prevent the said company from performing its 
obligations to the Umted States m that re^^rd; 
PrcSided, That said road shall be subject to the 
use of the United States for postal, military, 
and an other governmental services, at fair and 
reasonable rates of compensation, not to ex- 
ceed the price paid by private parties for Uie 
•ame Una of service; and the Government 
shall at an times have the preference in the use 
of Uie same for the purpose aforesaid." 
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The twen^-thiid section of that Act has 
special reference to the Southern Pacific Rail* 
road Company, and is as foUows: 

"Sec. 28. That, for the purpose of connect- 
ting the Texas Pacific Railroad with the City 
of San Francisco, the Southern Pacific Railroad 
Company of Califomia is hereby authorized 
(subject to the laws of Calif omia) to construct 
aline of raflroad from a point at or near Teha- 
capa Pass, by way of Los Angeles, to the 
Texas Pacific Railroad at or near the Colorado 
River, with the same rights, grants and privi- 
leges, and subject to the same limitations, re- 
smctions and conditions, as were granted to 
said Southern Pacific Rdlroad Company of 
Califomia by the Act of July twenty-seven, 
eighteen hundred and sixty-six; Pravidsd, 
A^tMOM*, That this section shall in no way affect 
or impsdr the rights, present or prospective, of [401} 
the Atlantic and Pacmc Railroaa Company, or 
any other company." 

Under the authority of this legislation, fed- 
eral and state, the Southern Padfic Railroad 
Company constructed a line of railroad from 
San Francisco, connecting with the Texas and 
Pacific Railroad (former^ the Texas Pacific 
Railroad) at Sierra Banca, in Texas; and with 
other railroads it is operated as one continuous 
line (except for that part of the route occupied 
bv the Central Pacific Railroad) from ^larsSall, 
Texas, to San Francisco. It is stated in the 
record that the Southern Pacific Railroad Com- 
panv of California, since the commencement 
of this action, has completed Its road to the 
Colorado River, at or near The Needles, to con- 
nect with the Atlantic and Pacific Railroad; 
and that with the latter road it constitutes a 
continuous line from Springfield, Missouri, to 
the Pacific, except as to the connection, for a 
relaUvely ^ort distance, over the road of the 
Central Pacific Railroad Company. 

On the 17th of December, 1877, the said 
Southern Pacific Railroad Company and other 
railroad corporations, then existing under the 
laws of California, were legally consolidated, 
and a new corporation thereby formed, under 
the name of the Southern radfic Railroad 
Company, the present defendant hi error, 
50.80 miles of whose road is in Santa Clara 
County and 17.98 mUesin Fresno County. 

On the ihrst of April, 1875. this Company 
was indebted to divers persons in large sums of 
money advanced to construct ana equip its 
road. To secure that indebtedness, it executed 
on that day a mortgage for $82,520,000 on its 
road, franchlBes, rolung stock and appurte- 
nances, and on a large number of tracts of land, 
in different counties of California, aggregating 
over eleven million acres. These umdswere 
ffranted to the Company by Congress un- 
der tiie above mentioned Acts, and are 
used for agricultural, grazing and other pur- 
poses not connected with the business of the 
railroad. Of those patented^l88 acres are in 
Santa Clara County, and 18,786 acres in Fresno 
County. When these proceedhigs were insti- 
tuted no part of its above mortgage debt had 
been paid, except the accruing interest and r^A^i 
$1,632,000 of the principal, leavhig outstand- ^••^•^ 
big against it $80,898,000. 

In the year 1852 California, by legislative 
enactment, granted a right of way through that 
State to the United States for the purpose of 
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constructliiga railroad from the AtUustic to the 
I^acific Ocean, declaring that the interests of 
CaUfomia^ as well as the whole Union, "re- 
quire the unmediate action of tbe Ctovemment 
of the United States, for the construction of a 
national thoroughfare, connecting the navi- 
eable waters of me Atlantic and Padflc Oceans, 
for die purpose of the national safety, in the 
event of war, and to promote the highest com- 
mercial interests of the Republic" Stat. CaL 
1852, p. 160. By an Act passed July 1, 1862, 
Congress incorporated the Union Pacific Rail- 
roAcT Company, with power to construct and 
maintain a continuous railroad and telegraph 
Une to the western boundary of what was then 
Nevada Territory, "there to meet and connect 
with the line of the Central Pacific Railroad 
Company of California." 12 Stat, at L. 489, 
§§1,8. The declared object of extending gov- 
ernment dd to these enterprises was to effect 
^e construction of a railroad and telegraph 
line from the Missouri River to the Pacific, 
which, for all purposes of communication, 
travd and transportation, so far as the public 
and the Oeneral Government are concerned, 
should be operated "as one connected, contin- 
uous line." Id. §§ 6, 9. 10. 12. 17, la 

In 1864 the State of California passed an Act 
to aid in carrying out the provisions of this 
Act of Congress, ttie first section of which de- 
clared that, 

"To enable said Company more fully and com- 
pletely to comply with and perform the provi- 
sions and conditions of said Act of Congress, the 
said Company, their successors and a^^s, are 
hereby authorized and empowered, and the 
right, power and privilege is hereby granted 
to, conferred upon, and vested in them, to con- 
struct, maintain and operate the said railroad 
and telegraph line, not only in the State of 
CaUf omU, but also in the said Territories lying 
east of and between said State and the Mis- 
souri River, with such branches and extensions 
of said railroad and telegraph line, or either of 
them, as said Company may deem necessary or 
proper, and also the right of way for said rafl- 
roaa and tel^^raph line over any lands belong- 
faig to this State, and on, over, and along any 
[^03] streets, roads, hi^ways, rivers, streams, water 
and water courses; but the same to be so con- 
structed as not to obstruct or destrov the pas- 
sage or navigation of the same; ana also tiie 
riffibt to condemn and appropriate to the use of 
sud Company such private property, rights, 
privileges and francnises as may be proper, 
necessarv or convenient for the purposes of 
said railroad and tel^^ph; the compensation 
therefor to be ascertamea and paid under and 
by special proceedings, as prescnbed in the Act 
providing for the incoiporation of railroad com- 
panies, approved May 20, 1861, and the Act 
supplementazT and amendatory thereof; said 
Company to be subject to all the laws of this 
State concerning railroad and telegraph lines, 
except that messages and property of the 
United States, of tUs State, and of said Com- 
pany shall have prioritv of transportation and 
transmission over said line of railroad and tele- 
ffraph, hereby oonfirming to and vesting in said 
Company all the rights, privflcges, franchises, 
power and authori^ Conferred upon, granted 
to, and vested in said Company by saia Act of 
Congtem, hereby repealing all laws and parts 

120 



of laws mconsistent or in conflict with the pro- 
visions of this Act, or the rights and privileges 
herein sranted." 

In ld70, the Central Fiadflc Railroad Com- 
panv of California and the Western Pacific 
Railroad Company formed themselves into one 
corporation under the name of the Centra) 
Pacific Railroad Company, the defendant in 
one of these actions, 61.06 miles of whose road 
is in Fresno County. The Company complied 
with the several Acts of Congress, and there is 
in operation a continuous Uuc of railway from 
the Missouri River to the Pacific Ocean, the 
Central Pacific Railroad Company owning and 
operating the portion thereof between Ogden, 
in the Territoiy of Utah, and San Francisco. 

When the present actio:, was instituted 
against this Company the United States had 
and now have a lien, created by the Acts of 
Congress of 1862 and 1864, for $80,000,000, 
with a large apiount of interest, upon its road, 
rolling stock, fixtures, and franchises; and there 
were also outstanding bonds for a like amount 
issued by the Company prior to January 1, 
1875, and secured by a mortgage upon the same 
property. 

Such were the relations which these two Com- 

ganies held to the United States and to the 
tate when the assessments in question were 
made for purposes of taxation. 

It is necessary now to refer to those provis- 
ions of the Cozistitution and laws of the State 
which, it is claimed, sustain these assessments. 

The Constitution of California, adopted in 
1879, exempts from taxation growing crops, 
property used exclusiyely for public schools, 
and such as may belong to the United States, 
or to that State, or to any of her county or 
municipal corporations, and declares that the 
Legislature "may provide, except in the case 
of credits secured by mortgage or trust deed, 
for a reduction from credits of debto due to bona 
Jide residents" of the State. It is provided in 
the first section of Article XIII that, with these 
exceptions, 

"All property in the State, not exempt under 
the laws of the United States, shall be taxed in 
proportion to its value, to be ascertained as pro- 
vided by law. The word 'property,' as used 
in this a[rticle and section, is hereby declared to 
include monevs, credits, bonds, stocks, dues^ 
franchises, ana all other matters and tldngs, real, 
personal and mixed, capable of private owner- 
ship." 

Thefourth sectionof the same artideprovides: 

"A mortgage, deed of trust, contracl^ or other 
obligation by which a debt is secured, shall, 
for tne puiposes of assessment and taxation, b^ 
deemed ana treated as an inierest in the prop- 
er^ affected thereby. Bxespt cu to rauroad 
ana other quasi puUie eorponUioTU, in case of 
debts 60 secured, the value of the property af- 
fected by such mortgage, deed of trust, con- 
tract, or obligation, less tiie value of such se- 
curi^, shall be assessed and taxed to the owner 
of the property, and the value of such se- 
curity snail be assessed and taxed to the owner 
thereof, in the countv, city, or district in which 
the propertv affected thereby is situate. The 
taxes so levied shall be a lien upon the property 
and security, and may be paid by either party 
to such security; if paid by the owner of thi 
security, the tax so levied upon the property 
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iffeoCed tberebr than become apart of the debt 
•0 aecnred, if tne owner of tiie property shall 
pay the tax 10 levied on such secanty, it shall 
constitate a payment thereon, and, to the extent 
of sochpayment, a full discharge thereof; Prth 
tidtd. That if any such security or indebtedness 
#1051 shall be paid by any such debtor or debtors, 
^ after aaaessment and before the tax levy, the 

amount of such levy may likewise be retained 
by sach debtor or debtors, and shall be com- 
ted according to the tax levy of the preced- 
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hgyear 
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le ninth sectloD makes provision for the 
dectioD of a state board of equalization, "whose 
duty it shall be to eooalize the valuation of the 
taxable property ox the several counties in 
the State for the purpose of taxation." The 
boards of supervisors of the several counties 
constitute boards of equalization for Uieir re- 
roective counties, and they equalize the valua- 
BOD of the taxable property therein for pur- 
poses of taxation— assessments, whether by the 
state or county boards, to ^'conform to the true 
value in money of the property" contained in 
the assessment roll Id. g 9. 

The tenth section declares: 

"All property, except a$ hereinqfter in this 
tuiwn provided, shall be assessed in the county, 
dty, dty and county, towiv township, or dis- 
trict in which it is situated, in the manner pre- 
scribed by law. TbefranMm, roadvoay, road- 
bed, rmU and roQing dock qfaU railroadt oper- 
mtted #» mare tlian one county in this .State 
shall be assessed by the State Board of Equali- 
zation at their actual value, and the same shall 
be apportioned to the counties, cities and 
counties, cities, towns, townships and districts 
in which such railroads are located, in propor- 
tioD to the number of miles of railway laia in 
such counties, cities and counties, dties, towns, 
townships, and districts.** 

The assessments in question, it is contended, 
were made in oonf ormihr with these constitu- 
tional provisions, and with what is known as 
section 8664 of the Politica] Oode of Calif omia. 
That section made it the duty of the state board 
of eaualization, on or before the first Monday 
fai l&ay in each year to "assess the franchise, 
roadwar, roadb^ rails, and rolling stock of 
rsflroads operated in more than one oountv" — 
to which class belonged the defendants. It re- 
quired every corporation of that class, by cer- 
tafai officers, or by such officer as the state board 
diould designate, to furulsh the board with a 
9wom statement showing, among other things, 
in detail, for the year ending mrdi first, Uie 
whole number of miles of nulway owned, op- 
erated,or leased by it in the State, the value thereof 
per mile, and all of its property of every kind, 
tdcated in the State; the numl>er and value of 
its engines, passenger, mail, express, baggage, 
frei^t, and other cars, or propertv used in op- 
eraong and repairing its railway in the State, 
and on railways which are parts of lines extend- 
ing beyond the limits of the State. It' is also 
directed that ' 'the said property shall be assessed 
at its actual value;" that the * 'assessment shall 
be made upon the entire railway within the 
State, and snail include the right of way, road 
bed, ttack, bridges, culverts, and rolling stock;" 
and that "the depots, station grounds, shops, 
buildings, and gravel bads shall be ass es sed By 
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the assessors of the county wherj sitiialedy as 
other propertv." It further declares: 

"On or before the fifteenth day of May, in 
each year, said board shall transmit to the 
coun^ asseasor of each coun^ through which 
any railway, operated in more Uum onecoonty. 
may run, a statement showing the Isogth of 
the main track or tracks of such railway within 
the county, together with a descriptioii of 
the whole of said tracks withhi the county, 
including the right of way by metes ana 
bounds, or other description sufBdent for 
identification, and the aasewed value per mile 
of the same, as fixed br a pro ititodis&ibution 
per mile of the assessea value of the whole fran- 
chise, roadway, roadbed, rails and rolling 
stock of such railway vdthin this State. Said 
statement shall be entered on the aaaessment 
roll of the coun^. At the first meeting of the 
board of superiors, after such statement is 
received by the county assessor, they shall 
make and cause to be entered in the proper rec- 
ord book an order stating and dedaiing Uie 
length of the main track, and the asseased value 
of such railway lying in each city, town, town- 
ship, school district, or lesser taxing district in 
their county through which such nulway runs, 
as fixed by the state board of equalization, 
which shall constitute the taxable value of said 
property for taxable purposes in such dty, 
town, township, school, road, or other district" 

These Companies, within due time, filed with 
the state board the detailed statement required 
by that section. 

At the trials below, no record of asaeasment 
against the respective defendants, as made by 
the state board, was gjven in eddence, and 
there was introduced no written evidence of 
the assessment except an official communication 
from the state board to each of the assessors of 
Santa Clara and Fresno Counties, called, in 
the special findings, Uie assessment vAi tor the 
particular county. The roll for Fresno County, 
b 1881, relathig to the Southern Fadfic Ba& 
road Company, is as follows:* 

There were similar rolls in reference to the r^^ai 
Central Padfic Railroad in the same county, for L^OS] 
the same year, and the Southern Pacific in San- 
ta Clara County for 1882. For each of those 
years the board of supervisors of the respective 
counties made an apportionment of the taxes 
among the lesal subdivisions of sudi counties. 

It is stated m the findings that the delinquent 
lists for Uiose vears, so far as they related to the 
taxes in question, were dulv made up in form 
corresponding with the origmal assessment roll; 
that in pursuance of section 8788 of the Politi- 
ca] Code of California, the board of supervisors 
of the reflective counties duly passed an order, 
entered on the minutes, dispensing with the 
duplicate assessment roll for tnat year; that the 
controller of the State transmitted a letter to 
the tax collector of the county, in pursuance of 
the provisions of section 888>9 of that Code, di- 
recting him to offer the proper^ for sale bnt 
once, and if there were no bonande purchasers, 
to withdraw it from sale; that the tax collector, 
in obedience to the provisions of that section, 
transmitted to the controller, with his indorse- 
ment thereon of the action had in the premises* 
acertified copy of the entry upon the delinquent 

* Bee next passw 
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OxDoo ox 
The Btate Board of Bqnallmtton, 

fiaonunento, ICay lA,iB8L 
To W. H. MbKenaie, 

-liic a wr of J T ^ imi Q Ooiinf y. 

Sib: The State Board of Bquallntion on the M dajof 

Maj, 1881, aasened for the year 1881, the Southern Faolflo 

Railroad CX>mpany for its franohise, roadway, roadbed, 

rails, and rolling stookjln the State of Oi]lfornia,inthe 



afforegate sum of |ll,789,916w 






entire line of main traok of nSd railroad of aaid 
oompany in the said State is 711.51 miles. 

The lenffth of the main traok of saidraUwaj In Vresno 
Oounty is 17.1)6 miles. 

The description of the whole of the main traok of the 
railway of the said Southern Paoiflo Railroad Oompany, 
and the right of way for the same, in the Oounty of Free- 
no, is as follows: Beflrfnninff at the Town of Huron and 
running easterly in the direction of Qoshen, in Tulare 
Oounty, to the east line of Fresno Ooun^. Toe assessed 
▼aluepermileof said railway, as fixed by a pro rata dis- 
tribution per mile of the assessed yalue of the whole 
franohise, roadway, roadbed, rails, and rolling stook of 
suoh raUway of the said oompany within this State is 
f 18j600. The apportionment of the aaseennent of the 
said franohise, roadway, roadbeds, rails, and rolling 
stook, by thiiLboard, for and to Fresno County, is fttfiv- 
Stf. 

Warren Dutto n, gto jrmoti, 
IC IC Drew, 
D. 3C. Kenfleld, 
T. D. Heiskelir 
StaUBooitd of tkiualUMaHoH. 
B. W. MMdn, Uarik 
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list relating to the tax in question in these aer- 
eral actions; that such indorsement shows that 
the tax collector had offered the proper^ for 
sale and had withdrawn it because there was no 
purchaser for the same; and that the controller, 
in pursuance of the proTisions of the same sec- 
tion, transmitted to Uie tax coDector of Uie 
county a letter directing him to .bring suit 

In each case there were also the following 
findings: 

"The state board of equldization, in assessing 
said value of said property to and against de- 
fendant, assessed the full cash value <» said rail- 
road, roadway, roadbed, rails, rolling stock and 
franchises, without deducting therefrom the 
value of the mortgage, or any part thereof, 
given and existing thereon as aforesaid, to se- 
cure the indebtedness of said company to the 
holders of said bonds, notwithstanding they 
had full knowledge of the existence of dxe said 
mortgage; and in making said assessment the 
said state board of equalization did not consider 
or treat said mortgage as an interest in said 
property, but assenea the whole value thereof 
to the adfendant, in the same manner as if there 
hod been no mortgage thereon." 
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(Dulyoerttfled by the bbcEot!) 

"The atata boaiddf equalization, in making 
the supposed asaosinniunt of said roadway of de- 
fendant did Imowingly and deaignedly Include 
in the valuation of ttid roadway the value of 
fenceserected upon the line between said road- 
way and the land of coterminous proprietors. 
Said fences wereviduedat iSOO per mue." 

The special grounds of defense by each of 
the defendants were: 1. That its roa4 is a part 
of a continuous postal and military route, con- 
structed and maintained under the authority of 
the United States, by means in part obtained 
from the General Government; that the Com- 
pany having, with the consent of the State, be- 
come subjc^ to the requirements, conditions, 
and provisions of the Acts of Congress, it there- 
by ceased to be merely a state corporation, and 
became one of the agencies or instrumentalities 
emplovcd by the Gfeneral Government to exe- 
cute its constitutional powers; and that the 
franchise to operate a postal and military route, 
for the transportation of troops, munitions of 
war, public stores, and the miuls, being derived 
from the United States, cannot, without their 
consent, be subjected to state taxation. 2. 
That the provisions of the Constitution and laws 
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of CaUfornia, in respect to the ■BBuwment for 
taxation of the property of railway corpora- 
tions opiating raiuoaoB in more than one 
oounty. are in violation of the Fourteenth 
AmfflMlment of the Constitution, in so far as 
they require the assessment of their proper^' at 
its full money value, without makmg deduc- 
tion, as in the case of railroads operated in one 
county, and of other corporations, and of nat- 
ural persons, for the value of the mortgages 
covering the proper^ assessed; thus imposmg 
upon i& defendant unequal burdens, and to 
that extent denying to it the equal protection of 
the laws. 8. That what is known as section 
M64 of the Political Code of California, under 
the authority of which in part the assessment 
was made, was not constltutLonallv enacted by 
the Legislature, and had not the force of law. 
4. That no valid assessment appears in fact to 
have been made by the state board. 5. That 
(410] DO interest is recoverable in this action untfl 
after judgment 6. That the assessment upon 
which the action is based is void, because il in- 
cluded property which the state board of equal- 
ization nad no jurisdiction, under any circum- 
stances, to assess, and that, as such illegal part 
was so blended with the balance that it cannot 
be separated, the entke assessment must be 
Ireatea as a nullity. 

The record contains elaborate opinions stat- 
ing the grounds upon which judgments were 
oraered for the defendants. Jnr. JusHcs Field 
overruled the first of the special defenses above 
named, but sustained the second. The circuit 
judge, in addition, held that section 8664 of the 
Political Code had not been passed in the mode 
required by the State Constitution, and, conse- 
quently, was no part of the law of California. 
These opinions are reported as 7%e Santa Clara 
RaOroad Tax Case, in 9 Sawyer, 166, 210. 

The proix)eitions embodied in the conclu- 
sions reached in the circuit court were discussed 
with marked ability by counsel who appeared 
in this court for the respective parties. Their 
importance cannot well be overestimated; for 
th^ not only involve a construction of the re- 
cent amendments to the National Constitution 
fai their application to the constitution and the 
l^islation of a State, but upon their determi- 
nation, if it were necessary to consider them, 
would depend the system of taxation devised 
by that State for raidng revenue, from certain 
corporations, for the support of Jier govern- 
ment. These questions belong to a class which 
this court should not decide, imless their deter- 
mination is essential to the disposal of the case 
in which they arise. Whether the present cases 
require a decision of them depends upon the 
soundness of another proposition, ui>on which 
the court below, in view of its conclusions ui>on 
other issues, did not deem it necessary to pass. 
We allude to the claim of the defendant, in 
each case, that the entire assessment is a nullity, 
upon the ground that tiie state board of equal- 
intion included therein property which it was 
without jurisdiction to assess for taxation. 

The argument in behalf of the defendant is: 
That the state board knowingly and designedly 
included in its assessment of "the firanchiBe, 
roadway, roadbed, rails, and rolling stock" of 
t^^'' ^i each Companv, the value of the fences erected 
upon the nne Mtween its roadway and the land 
of coterminous proprietors; that the fences did 
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not constitute a part of such roadway, and 
therefore could only be assessed for tKotion 
by the proper ofl9cer of the several countto 
in which they were situated; and that an entive 
assessment which includes property not assess- 
able by the state board a^dnst the par^ as- 
sessed IS void and, therefore, insufficient to sup- 
port an action, at least, when — and such is 
claimed to be the case here— it does not appear, 
with reasonable certain^, from the face of the 
assessment or otherwise, what part of the 
aggregate valuation represents the property so 
iU^ally included therdn. 

II these positions are tenable, there will be no 
occasion to consider the grave questions of con- 
stitutional law upon which the case was deter- 
mined below; for in that event, the judgment 
can be affirmed upon the ground that the assess- 
ment cannot properly be the basis of a judg- 
ment against Uie defendant 

That the state board purposely included in its 
assessment and valuation the fences erected on 
the line between the railroads and the lands 
of adjacent proprietors, at the rate of $800 per 
mile, is undoubtedly true; for, it is so stated in 
the special finding of facts, and that findinff 
must be taken here to be indisputable. . It & 
equally true that that tribunal has no general 
power of assessment, but only jurisdi(Son to 
assess "the franchise, roadway, roadbed, rails, 
and rolling stock" of railioad corporations 
operating roads in more than one county, and 
that aU other property, of such corporation, 
subject to taxation, is assessable only "in the 
county, dty, dty and county, town, township, 
or district, in which it is situated, in the man- 
ner prescribed by law." Such is the declara- 
tion of the State Constitution. Peopl e Y.Saero" 
menio County, 59 Cal. 824, art XTTI, g 10. It 
must also be conceded that "fences" erected 
on the Hne between these railroads and the lands 
of jidloining proprietors were improperly in- 
duded by the state board in its assessments, 
unless th^ constituted a part of the "roadwav." 
Some light is thrown upon this question by thai 
dause(» section 8664 of the Political Code of 
California— which, in the view, we take of these 
cases, may be regarded as having been legally 
enacted— providing that "the depots, station 
ffrounds, shops, buildings, and gravel beds" 
Siail beassessed in the coun^ where situated as 
other proper^. From this it seems that there 
is muoi ox the property daily used in the busi- 
ness of a railroad operated in more than one 
county that is not assessable bv the state board, 
but only by the proper authorities of the muni* 
dpality where it is situated. So that, even if 
it appeared that the fences assessed by thestate 
bosjrd were the property of the railroad Com- 
panies, and not of the adjoining proprietors, 
they could not be induded in an assessment by 
that board unless th^ were part of the roadway 
itself; for, as shown, the jurisdiction of that 
boud is restricted to the assessment of the 
"franchise, roadway, roadbed, rails and rolling 
stock." Wc come back, then, to the vital in- 
quhy whether the fences could be assessed 
under the head of roadway? We are of opin- 
ion that Uiey cannot be regarded as part of the 
roadway for puiposesof taxation. 

The Constitution of California provides that 
"land and improvem ents th ereon shall be sepa- 
ratdy assessed " (art Xm g 2); and, although 
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that inftniment does not define what are im- 
proyementsupoQ land, the Political Code of the 
State expreflsl J declares that the term ' 'improve- 
ments" includes "all buildings, structures, 
fixtures, fencet, and improvements erected upon 
or affixed to the land.*^ § 8617. It would seem 
from these provisions that fences erected upon 
the roadway, even if owned by the railroad 
company, must be separately assessed, as "im- 
provements," in the mode required in the case 
of depots, station grounds, shops, and buildings 
owned by the company, namely: by local of- 
ficers in the county where they are situated. 
The same considerations of pubUc interest or 
convenience upon which rest existing regula- 
tions for Uie assessments of depots, station 
grounds, shops and buildings of a railroad com- 
pany operated in more than one county, would 
apply equally to the assessment and valuation 
for taxauon of fences erected upon the line of 
railway of the same company. 

In San Frandseo and North Padflc BaUroad 
Co, T. state Board of EquaUzatian, 60 Cal. 12, 
[418] 84, which was an application, on certiorari, to 
annul certain ordenof the state board assessing 
the property of a railroad corporation, one of 
the questions was as to the meaning of the 
words "roadbed" and "Toadway." The court 
there said: "The roadbed is the foundation on 
which the superstructure of a railroad rests. 
(Webster.) The roadway is the right of way, 
which has been held to be the property liable to 
taxation. Appeal of ]f.B.& M, B, B. Co,, 8d 
CaL 409. Tlie rails in place constitute the 
superstr u cture resting upon the roadbed." 
This definition was approved in San Francisco 
V. CefUral Pocffie B, B, Co., 68 Cal., 467, 469. 
In the latter case the question was whether cer- 
tain steamers owned uy the railroad company, 
upon whidi were laid railroad tracks, and with 
which its passenger and freight cars were trans- 
ported from the eastern shore of the Bay of San 
Frandsoo to its western shore, where the rail- 
way again commenced, were to be assessed by 
the City and County of San Francisco, or l^ 
the state board of equalization. The conten- 
tion of the company was that they constituted 
a part of its rcMidlied or roadway, and must 
therefore be assessed by the state board. But 
the supreme court of the State held otherwise. 
After observing that all the property of the 
company, other than its ftanchise, roadway, 
roadbed, rails, and rolling stock, was required 
l^ the Constitution to be assessed by the local 
assessors, the court said: "They are certainly 
not the franchise of the defendant Corporation. 
They may constitute an element to be taken 
into computation to arrive at the value of the 
franchise of the corporation, but they are not 
such franchise. It is equally as clear that they 
are not rails or rolling stock. ♦ ♦ ♦ Are they, 
then, embraced within the words roadway or 
roadbed, in the ordinary and popular accepta- 
tion of such words as applied to railrosuls? 
These two words, as applied to common ro^s, 
ordinarily mean the same thing, but as applied 
to railroads their meaning is not the same. The 
roadbed referred to in section 10, in our ludg- 
ment, is the bed or foundation on which the 
superstructure of the railroad rests. Such is 
the definition given by both Worcester and 
Webster, and we think it correct The road- 
fat/ has a more extended stgnific^on as applied 
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to raflroads. In addition to the part denoml* 
nated roadbed, the roadway includes whatever 
space of ground the company is allowed by law 
in which to construct its roadbed and lay its 
track. Such space is defined in subdividon 4 
of the 17th section and the 20th section of the 
Act 'to provide for the incorporation of railroad 
companies/ etc., approved May CH), 1861. Stat 
1861, p. 007; S,F.dliir,RRB.Co.Y State 
Board, 60 CaL 12." 

The argument in support of the proposition 
that these steamers—constituting, as they did, a 
necessary link in the line of the Company's rail- 
way, and upon which rails wore actually laid 
for the running of cars— were ^ part either of the 
road bed or rSidway of the railroad is much 
more cogent than the argument that 'the fences 
erected upon the line between a roadway and 
the lands of adjoinju^^ proprietors are a part of 
the roadway itself. It seems to the court that 
the fences in question are not, within the mean- 
ing of the local law, a part of the roadway for 
purposes of taxation, but are "improvements" 
assessable by the local authorities of the proper 
county, and therefore, were improperly in- 
cluded by the state board in its valuation of the 
property of the defendants. 

The next inquiry that naturally arises is 
whether the different kinds of property assessed 
by the state bosurd are distinct and separable 
upon the face of the assessment, so that the 
Company, being thereby informed of the 
amount of taxes levied upon each, could be 
held to have been in default in not tendering 
such sum, if any, as was legally due? Upon 
the trax^ript before us, this question must be 
answered in the negative. No record of assess- 
ment, as made by the state board, was intro- 
duced at the trial, and, presumably, no such 
record existed. Not is there any documentary 
evidence of such assessment, except theofUciaJ 
communication of the state board to the local 
assessors, called in the findings the assessment 
roll of the County. That roll shows only tbe 
aggregate vduation of the Company's franchise, 
roadway, roadbed, rails, and rolling stock in 
the State; the length of the Company's main 
track in the State; its length in the county;' 
the assessed value per mile of the railway as 
fixed by the pro rata distribution per mile of 
the ass^sed value of its whole franchise, road- 
way, roadbed, rails and rolling stock, in the 
State; and the apportionment of the property 
so assessed to the County. 

It appears, as already stated, from the evi. 
dence, that the fences were included in the 
valuation of the defendants' property; but under 
what head, whether of franchise, roadway, or 
roadbed, does not appear. Kor can it be ascer- 
tained, with reasonable certainty, either from 
the assessment roll or from other evidence, 
what was the aggregate valuation of the fences, 
or what part of such valuation was apportioned 
to the respective counties through which the 
railroad was operated. If the presumption is 
that the state board included in its valuation 
only such property as it had jurisdiction uiulcr 
the State Constitution to assess, namely: such 
as could be rightfully classified under the heads 
of franchise, roadway, roadbed, rails or roll- 
ing stock, that presumption was overthrown 
by proof that it did, in fact, include, under 
some one or more of those heads, the fences in 
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qpestion. H was then incombent upon tlie 
plaintiif , by tftdafactorv evidence, to separate 
diat which was illegal f lom that which was 
I^gal— assuming for the purposes of this case 
only, that the assessment was, in all other re- 
q>ectB, l<^gal— and thus impose upon ihh defend- 
ant the mity of tendering, or enable the oourt 
to render Jud^onent for, such amount, if any, 
as was Justly due. But no such erldence was 
intioduced. The finding that the fences were 
valued at iSOOper mile is too vague and indefi- 
nite as a basis for estimating the aggregate 
valuation of the fences included in the assess- 
ment| or the amount thereof apportioned to the 
respective counties. Were the fences the prop- 
erty of adjacent proprietors? Were thev as- 
soned at that rate for every mile of the railroad 
within the State? Were they erected on the 
line of the railroad in every county through 
which it was operated, or only in some of them? 
Wherever erected, were they assessed for each 
side of the railway, or only forone side? These 
questions, so important in determininff the ex- 
tent to which the assessment included a valua- 
tion of the fences erected upon the line between 
the railroad and ootenninous proprietors, find 
no solution in the record presented to this court. 

If it be suggested that, under the circum- 
stances, the court might have assumed that the 
state board indudea the fences in their assess- 
ment, at the rate of $800 per mile for eveiy 
mile of the railroad within the State, counting 
one or both sides of the roadway, and, having 
thus eliminated from the assessment the aggre- 
gate so found, given Judgment for such sum, 
u any, as, upon that Dams, would have been 
due upon the valuation of the franchise, road- 
bed, roadway, rails and rolling stock of the de- 
fendant, the answer is that the plaintiff did not 
<^er to take such a Judgment; and the oourt 
could not have rendered one of that character 
without concluding the plaintiff hereafter, and 
upon a proper assessment, from claiming 
against the clcdfendant taxes for the years in 
question, upon such of its property as consti- 
tittod its franchise, roadway, roadbed, rails 
and rolling stock. The case as presented to the 
court below was, therefore, one in which the 
plaintiff sought Judgment for an entin> tax 
arising ui>on an assessment of different kinds of 
property as a unit— such assessment including 
property not legally asseteable by the state 
board, and the part of the tax assessed against 
the latter property not being separable from the 
other part Upon such an issue, the law, we 
think. Is for the defendant; an assessment of 
that kind is invalid and will not support an ac- 
tion for the recovery of the entire tax so levied. 
Oooley, Tax. 295-6, and authorities there cited; 
LMif V. Bumham, 15 Mass. 147; State v. Ban- 
dog, etc. V. dtp cflHainfiM, 88 N. J. L. 98; 
Gamble v. Wilty, 85 Miss. 85; Stone v. Bean^ 15 
Gray, 45; MoMer v. Bdbie, d Fairfield (Me.) 
187; Johnton v. OoOmm, 86 Yt. 695; WeOe v. 
^rtofiilr. 17J^. H.412. 

It results that the court below m\fgb% have 
given judgment in each case for the defendant 
upon the ground that the assessment, which 
was the foundation of the action, included 
property of material value, which the state 
Umrd vras without Jurisdiction to assess, and 
the tax levied upon which cannot, from the reo- 
ofd, be sqxinted from that imposed upon 
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other p r ope r ty embraced in the same 
ment Aa the Judgment can be suiertained upon 
this ground it is not necessary to consider any 
other questions raised by the pleadings and tlie 
facts found bv the court. 

It f dUows that there is no occasion to deter- 
mine under what circumstances the plaintiffs 
would be entitled to Judgment against a delin- 
quent taxpaver for peniuties, interest, or attor- 
ney's fees; for if the plaintifb are not entitled 
to Judgment for the taxea arising out of the as- 
sessments in question, no liabili^ for penalties, 
interest, or attom^s fees, coula result from a 
refusal or failuro to pay such taxes. 



Tboflr ov thb Statb of Oalxfobrul, Fy^ 
in Err., v. Nobthsbv Rulwat CoMPAinr. 

[No. 630.] 
Decided Mav 20L 1886. 
In error to the Circuit Cfourt of the United 
States for tiie District of California. 

Mr. JuiUee Harlaa delivered the opinion of 
the oourt: 

The facts in this case are substantially those 
which appear in Chuntyqf Santa Clara, ete. v. 
BaHroad Companies, Just decided. For the 
reasons given in the opinion in that case, and 
upon the ground therein stated, the Judgment is 

.Afflrmed. 

True copy. Test: 

JamesH. MoKenney* Olerk, Sop. Oourt, U. 8. 



COUNTY OF SAN BERNARDINO, PEf 

in Bhrr., 

SOUTHBRN PACIFIC RAILROAD COM- 
PANY. 

(See 8. 01 Beporter^ ed. 417-4S8J 

VaUdt^ ef ttaie taxation tf railroad eorpofi9- 
tiane^-oonetitutional protieione^feneei not a 
part of roadbed or roadtoay—eeparability af 
aemamsnte of different kinde qf property-^ 
dUdmfor penaltieeandeolleetionfeee in acHon 
fortaaee. 

L Where In an aotkm for taxes, the plaintiff is 
not entitled to judgment for the taxes orifflnally in 

?[ue8tion, it follows that it cannot have Judgmeol 
or penalties, interest or attorney's fees. 
S. Oounl7 of Santa Clara V. Southern PBomoBal^ 
road Company, an<«if ollowed.. 

[No. 619.] 
ArguedJan. 86,87,88,89, 1886. JkddedMa^ 

10, 1886. 

rr ERROR to the Circuit Court of tixe United 
States for the District of California. 4/ 
firmed. 
The case is stated by the court 
ThiB cause was argued with the preceding 
case by the same counsel 

Mr. Ju$Uee Harlan delivered the <^ihilon 
of the court: 

This action was brou£^t in the Superior 
Court of San Bernardino, CaBf omia, for the 
recovery of certain taxes, county and state, air 
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leged to be due from the Southern Padfio Rail- 
road Company for the fiscal year of 1880-1881. 
The amount claimed for county taxes is 
18,786.00; that daimed for state taxes is 
$4,608.0^ For each sum judgment is asked, 
with 5 per cent penalty, interest on the taxes 
aod penalty at the rate of 2 percent per month 
from December 26, 1880, and costs of adTer- 
tidng. 

The complaint alleges that the taxes were 
duly assessed and levied upon "forty-eight ^ 
miles of the roadway, roeid bed, and rails of 
said defendant, assessed at $10,800 per mUe:" 
upon its rolling stock, ''assessed at $1,988.15 
per mile;" and upon its franchise, assessed at 
12,000 per mile. It also alleges that the whole 
of the oef endant's property, so far as its fran- 
chise, roadway, rails, roadbed, and roUinff 
stock in California are concerned, was assessed 
for the period named at $10,488,518. the length 
of the defendaDf s road in the State being seven 
hundred and eleven Mf miles. 

An aoswer was filed similar to those in the 
cases of The County of Santa Clara, etc v. lUiU- 
road Oompanies [ante, 1181 Just decided. This 
case was removed to the Circuit Court of the 
United States upon the same grounds as those 
presented in the other cases. 

The facts specially found by that court nre, 
in all material respects, like those found in the 
former cases. The copy of the assessment roU 
for Sfm Bernardino County, introduced at the 
trial below, is not, so far as it bears upon this 
case, materially different from that for Fresno 
and Santa Clara Counties, set forth in the re- 
port of the other cases. 

For the reasons given in the opinions deliv- 
ered in the circuit court in the former cases. 
[410] reported as Santa Cflara BaUroad Tax Caeee, 9 
Sawyer, 165, 210, Judgment was given for Uie 
defendsjit. 

But the bill of exceptions further states: 

"That, after said Judgment was ordered, the 
defendant, beinff minded to pay, notwithstand- 
ing the fact that the tax had oeen declared in- 
vaud, the full amount of said tax due, without 
penalty, interest, or cotmsel fees, and to leave 
the question of its liability for said penalty, in- 
terest, and cotmsel fees to be fiDally determined 
by the Supreme Court of the United States in 
cases already pending there, or in this case if 
appealed, or taken t&te upon a writ of error, 
agreed, for the purposes aforesaid, that the 
judgment in its fkvor might be set aside and 
ludgment in favor of the plaintiff be entered 
for the full amount of said tax, less pe n alties, 
interest, and counsel fees; whidi was done. 

"And be it further remembered, that, before 
odd ludgment for the defendant was set aside, 
and m open court, it was stipulated and agreed 
by and between the attorneys for the pkontiff 
and defendant, that if said Judgment was set 
aside and Judji^ent for the plaintiff entered as 
aforesaid, the said defendant should not be 
deemed to have admitted thereby the validity 
of the taxes claimed or any part thraeof , nor 
should said Judment be treated, upon an ai>- 
peal or proceedings under writ of error, as a 
consent Judgment; defendant then and there 
expressly waiving that point, if point it was. 

"And be it ftirther remembered, that the ob- 
ject and purpose of the proceeding then had 
was to enable the def enoant to pay into the 
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state and ooun^ treasuries on account the sum 
for which the* Judgment was rendered, without 
prejudice to the r^t of the plaintiff in the case 
to proceed for penalties, interest, and attorney's 
fees claimed, and in order that the litigation 
ndfi^t be brought to a speedy conclusion. 

'^The plaintiff tenders this its bill of exceptions,, 
which, Ddng agreed to bv the reepective attor- 
neys for the pflraes, is allowed, s&ned, sealed^ 
and made a part of the record of tne court" 

The record also shows that in forty suits, 
heard with this one, brought in the name of 
different counties, and of the State against the 
Southern Pacific Baflroad Company, the Cen- 
tral Pacific Railroad Company, and the North- 
em Railway Company, to recover like taxes, 
alleged to he due to counties and to the State, 
Judgments were ordered for the respective dc- 
xenaants; that thereafter a stipulation, signed 
by tlie attorney of the several defendants in 
those cases and by the Attorney-General of the 
State, was filed, m which it is recited that the 
defendants, "notwithstanding the fact that the 
taxes therein sued for have been declared in 
valid, being minded to pay portions of the sum 
claimed," agree that Judgments in favor of the 
plaintiffs nught be entered for certain sums, 
bdng, as we suppose, the amount of the taxes 
sued for in the respective actions, less the pen- 
alties, interest and counsel fees therein claimed. 

On the 8th of December, 1885, the following 
stipulation was filed in the court below, and o 
prhited copy thereof filed in this case here: 
"In the Circuit Court of the United States,Kint]> 

Cireuit, District of California. 

"TAd Cfounty of San Bernardino, 

Plaintiff, 
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No. 2707. 



Ths Southern Pacific Baihvad 

Company, Defendant. 
"It is hereby stipulated between the parties 
to the above entitled action that for the fiscal 

Ssar 1880-'8X the principal of the tax claimed 
be due by pldntiff from defendant for state 
and county purposes amounted to $18,894.88; 
that before Judgment was entered herein hi this 
court— ftom which Judgment a writ of error 
has been taken — ^there had been paid on account 
of such taxes to the plaintiff herein, through 
its county officers, the sum of $4,982.40, leav- 
ing a balance due of $8,462.48, for which said 
sum Judgment was taken. 

"lliat for the fiscal vear 1881-'82, the 
principal of the tax daimed to be due bv plaini- 
ul, the County of San Bernardino, m>m de- 
fendant for state and county purposes was 
$16,847.87; that before Judgment was entered 
m the action brought to recover such taxes, 
the defendant therein, the Southern Fadflo 
Railroad Company, paid to the plaintiff , through 
its county officers, on account of sudi taxes, 
the sum of $6,518.20, and Jadgment was taken 
in said action for the balance, $9,829.67. 

"That for the fiscal year 1882 the total [41^1] 
amount claimed by said County from defend- 
ant, the Southern Pacific Raiuoad Qompany, 
for state and county purposes, was $9,681.45: 
that no payment had been made on account of 
said taxes, and Judgment was therefore taken 
for the full amount 

' 'That in the three actions brought to recover 
taxes claimed to be due to the County of Sea 
Bernardino from the defendant herein, the total 

118 U. A. 



1885. 



Bah Bsbma3u>ino Ooujktt Tw South£bk Pagixio R. R Co. 



417-425 



ftmoant elidmed as principal of state and county 
taxes, when the aforesaid lodgments were en- 
tered, was $27,928.60, which amount was, upon 
the rendition of waid Judgments, paid in full to 
the Attorney-General, attorney for plaintiff, and 
by him subsequently paid into the county treas- 
ory of San Bernardino County, as directed by 
law, for the use and benefit of the State and of 
the County, and that said payment, together 
with the sums which had, prior thereto, been 
paid by said defendant, the Southern Pacific 
Railroad Company, on account of said taxes, 
constituted payment in full of the principal of 
an state and county taxes dahned to be due for 
the three years aforesaid. 

" (Signed) E. C. MaTshaH, 

AUy-O&n. Cal, and Atty, for Plff. 
P. D. Wigginton, 
Atty , for D^.'* 

As it appears that the taxes, for the recovery 
of which this suit was brought, haye, through 
the action of the Attomey-Gfeneral of Cali- 
fomia» been received by the plaintiff for the use 
snd benefit of itself and the State, the only 
question which remains to be determined is as 
to the defendant's liability for the statutory pen- 
alty, interest and attorney's fees. There Is no 
substantial difference, upon the facts, between 
this case and that of the Oountv (f Santa Clara 
T. Railroad Oompanie$t just determined; for, 
in this case, as In the others, tiie assessment^ 
upon whidi the taxes sued for depend for thdr 
validity- -improperly included fences, erected 
upon the line between the railroad and thelands 
of adjacent proprietors, at the rate of $800 per 
mUe. For tne reasons given in the opinion in 
the other cases which are equally applicable 
here— that assessment must be neld to be insuf- 

14221 ^^^^^^"^ ^ ^ ^<^ ^^^ judgment against the Com- 
^ i panj. As upon this ground ludgment might 
have been rendered for the defendant, it is un- 
oeceasazy to consider other questions, deter- 
mined uy the coiirt below and discussed by 
counsel who appeared in this court 

The plaintiff, then, not being entitled to 
judgment for the taxes originally in Question, 
and the parties having stipiuatedthattne judg- 
ment entered for the plaintiff, with the consent 
of the defendant, should not be treated as an 
tdmUBsion by the latter of the validity of the 
laxes daimeo, it follows that the plaintiff can- 
aot have judgment in its favor for penalty, in- 
terest, and attorney's fees. Apart from everv 
other view, the aefendant could not be ad- 
jodged liable for penalty, interest, or attorney's 
fees for not paying taxes arising out of an in- 
valid assessment, and which, under the law^ 
were not collectible by suit 
JvdffmerU oMrmed, 
True copy. Test: 

Jamas H. MdKenney, Otork, Sup. Gonrt, U. B. 

Mr. Justice Ftold concurring: 

I agree to flie judgment of the court in this as 
also in the other tax cases from California. But 
I regret that it has not been deemed consistent 
with its duty to decide the important constitu- 
tiooal questions involved, and particularly the 
one whjch was so fully considered hi the circuit 
court, and elaborately argued here, that in the 
aaseesment, upon which the taxes claimed were 
levied, an unlawful and unjust discrimination 
was noade between the property of the def end- 
US U. & 



ant and the proper^ of individuals, to its dis- 
advantage, thus fiUDjecting it to an unequal 
share oi the public burdens, and to that extent 
depriving it of the equal protection of the laws 
guaranteed by the Fourteenth Amendment of 
the Constitution. At the present day nearly all 

Seat enterprises are conducted by corporations, 
ardly an industry can be named toat is not 
in some way promoted by them, and a vast 

gortion of the wealth of the country is in their 
ands. It is, therefore, of the greatest interest 
to them whether their property is subject to 
the same rules of assessment and taxation as 
like property of natural persons, or whether ele- 
ments which affect the valuation of property 
are to be omitted from consideration when it is 
owned by them, and considered when it is 
owned by natural persons; and thus the valua- 
tion of proper^^ be made to vary, not accord- 
ing to its condition or use, but according to its 
ownership. The question is not whether the 
State may not claun for grants of privileges 
and franchises a fixed sum per year, or a per- 
centage of earnings of a corporation— that is 
not controverted— but whether it may prescribe 
rules for the valuation of property for taxation 
which will vary according as it is held by indi- 
viduals or by corporations. The question is of 
transcendent importance, and it will come here 
and continue to come until it is authoritatively 
decided in harmony with the great constitu- 
tional Amendment which insures to every per- 
son, whatever his positdon or association, the 
equal protection of the laws; and that neces- 
stffly unplies freedom from the imposition of 
unequal burdens tender the same conditions. 
Barker v. OonnoUy, 118 U. S. 27, 81 [Bk. 28, 
L. ed. 928, 925]. 

Much as I regret that the question could not 
now be decided, I recognize fully the wisdom 
of the rule that the constitutioniality of state 
legisUtion will not be considered by the court 
unless by the case presented its consideration 
is imperativdy required. Although the objec- 
tion, Uiat in the assessment of the roadway 
there was included property not appertaining 
to it was ndsed in the answer and taken on the 
trial, the point was not discussed by counsel, as 
the constitutional questions were deemed of far 
greater importance. The attention of the court 
was speciuly directed to them, and thus the 
minor point was left undetermined. 

After judgment had been entered in favor of 
the defendant on the ground that the assess- 
ment upon whidi the taxes claimed were levied 
was illegal, it entered into an agreement with 
the Attomey-€ten^ of the State to allow the 
judgment to be set aside and a judgment to be 
entered in favor of the plaintiff for the face of 
the taxes dsimed, and to leave the question of 
its liability for the penalty, interest, and counsel 
fees to be finally determined by the supreme 
court ^S is stated in the record that the object 
and pukpose of the proceeding was '* to enable 
the aefendant to pay into the state and county 
treasuries, on account, the sum for which tlus 
judgment was rendered, without prejudice to 
the right of the plaintiff in the case to proceed 
for i^nalties, interest, and attorney's fees 
claimed, and in order that the litigation might 
be brought to a speedy conclusion.'' It is also 
gugg^t^ that the same amount of taxes, if not 
recoverable when levied upon the property, 
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ddgfat onder the C(»fUtntioii be leoomed In 
anoUiet action when levied npon the mortgage: 
and In that event that the Company could 
j-iaim a cndit Irom the mortngeee for the pay- 
ment The motivM (tf the (^mpany In this 
matter, however do not affect the queation of 
its liability for the penalty. Interest, and attor 
(ley's fees. It was agreed between the respect- 
ive atiomeys tlist, in conBeotlng to the Judg- 
ment for the face of the taxes, the defendant 
should not thereby be deemed to admit their 
validity, dedring, aa it would seem, to contest, 
on the ground of tbdr allied Invalidity, the 
claim for the penaltlee. Interest, and atloraOT's 
fees. JadEtneot was accordingly entered for 
the plaint for the face of the tazea claimed 
«nd the amount ha* been ptUd. 

The arrangement was a wise and Jndldona 
'Pne on the part of the Attomey-Oeneial, as it 
at once enaued the state and county treasuries 
to have the amonot of the taxes levied, and to 
proceed for the penalties, interest, and attor- 
ney's feea. To have refused each an advan- 
tageous arraoeementmiriitliiavesubjectedhim 
to Just animadversion. £lvery rl^t which the 
Stale could under any drcuiastance have had 



by his TBfuaiDg to accole U> it, and, as It has 
turned out from the decisions in the olher casee, 
great Ihconvenience and lose would have fol- 
lowed. 

The record shows that after the dicuit comt 
had announced its dediion in favor of the de- 
feodant and different r^way companies In 
forty other cases, brought to recover alleged 
delinquent taxes, they agreed to allow ' " 

menta to be entered against them for poi 

of the sums claimed. It was admitted by 
GouDBel on the argument that these Judgmeots, 
amounting to seveml hundred thousand dollars, 
were for the face of the taxes; and that any 
claim In the cases for peoattlea, interest, and a£- 
1426] toraey's fees, was by stipulation to abide the 
determination of the supreme court in the prea- 

According to the decbloa of thecourtlntbe 
Santa Clara Caie, the assessment upon which 
the taxes were levied was IHegal, sa It embraced 
Items not aeaessable by the board of equaliza- 
tion. Of course no penalties for not paying an 
iUegnl tax, and no attorney's fees charged for 
the attemW. to collect them, could be recovered ; 
and for a like reason the interest of 3 per cent 
a month claimed couldnot be demanded. Be- 
sldca, theslalute allows nosuch interest onde- 
linquent taxes where property is possessed by 
tbedellnquent,aponwhicha levy could be made 
Im them. The collector must, on the third 
Monday of March of each year, make an affi- 
davit that the taxes not marked "paid" on the 
'delinquent list have not been pdd, and thsC he 
has been unable to discover any property be- 
longing to. or in the poasesdon of the persona 
liuutc to pay the same, from which to collect 
them. It is only on such delinquent taxes that 
the 3 per cent a month hiterest Is collectible. 
Since this case has beoi pending in this oourt 
a decWon to that effect has been made by the 
Supreme Court of the State. PtofU t. North 
Pacifi; Voatt B. R. €». S WeM Coast Rep. B74. 

Tnieoopy. TtMt 

JaneaH. MeKamMr, Ocrk, Bop. Oonrt, V. 8. 
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lumber cut from the lands, lint with one Qeoise 
W. Hawkins as a partner, and afterwards witn 
Cbe defendant George J. Robinson, to whom he 
convejed an undivided one fourth in all his 
lands. In the summer of 186® the plaintiff was 
in arrears for interest past due on tne mortgage 
above mentioned, and on a mortgage for 
$16,000 to the defendants Haines and Kanney, 
and also on one to E. & Q. R Haines, tot 
$10,000, covering part of the lands included in 
Che Huntp Eschleman and Cunningham mort- 
^gage. His property was also incumbered by 
other mortgages, to the amount of $18,000; he 
owed on the Freston contract for the purchase 
of lands, $12,000; he owed an unsecured indebt- 
edness of $6,000; and the firm of Oliver & Rob- 
inson was indebted in the sum of $36,000, mak- 
ing in all $117,000, without including interest. 
He had not the re&dy means to meet his press- 
ing demands. He wss, therefore, flnangially 
embarrassed, and was, moreover, involved in 
difficulty with his partner, George J. Robinson, 
whom be accused of trying to dispossess and 
defraud him. Thereupon, on June 0, 1868, he 
wroCe to Hunt and Cunningham for help, stat- 
ing bis situation, and asking them to take from 
him a quitclaim deed of all his property, and to 
purchase the Haines and Ranney mortgage, 
the £. & G. R Haines mortgage, and other 
indebtedness outstanding agamst him; to take 
possession of and manage his property, and, 
when they had paid all his debts and the prop- 
erty was clear, to reconvey the same to him by 
quitclaim deed; and for all their trouble and 
services he offered to pay a reasonable compen- 
sation. They did not accede to Oliver's propo- 
sition, and matters remained in tUUu quo until 
September. In the meantime, Oliver went to 
Buffalo, and there saw Hunt, Eschleman and 
Cunningham, and urged them to help him out 
of his troubles with his partner and his creditors.. 
But they did not yield to his importunities. Of 
these three persons Cunningham alone had had 
any experience in commercial affairs. Hunt 
snd Eschleman were farmers Uvinff in £^ 
County, New York, and Hunt was Cunning- 
ham's father-in-law. 

Oliver had siven his creditors Haines and 
Ranney an option to Xpxj his property, but they 
had declined to purchase. Finally, on Septembor 
8» 1868, Cunninfl^anL beinff urgently entreated 
by Oliyer, left Buffalo ana went to Ossineke. 
In Michigan, Oliver's place of residence, and 
had an interview with hinu Before leaving, 
] be assigned his interest in the Hunt, Eschleman 
and Cunningham mortgage to Hunt and Eschle- 
man, and, as it appears, without consideration 
paid at the time. 

Cunningham, while at Ossineke, accepted, 
at Oliver's own solicitation, quitclaim aeeds 
from him of all the latter's real estate and bills 
of nle of all his personal property, including 
his interest in the firm of Oliver & Robinson. 
The conveyances were upon their face without 
coodUion or trust Cunningham refused bef<He 
the deeds were made to give Oliver any writing 
sbowin|^ the terms on which he accepted them. 
Oliver, In his testimony in this case, states Uiat 
at the time the convevances were made he un- 
derstood that "the object of the transfer was 
a tniat; that he," Cunniogham, "wss to use 
the property to pay off the debts, and when the 
ditbls were paid to deed it back." In the bill 
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he alleges that "said tnmsfers were made for 
the purpose of enabling the mortgagees to sell 
said property in such a way as to pay their 
own debt, and to pay the other debts of com- 
plainant and leave nun a surplus." Cunning- 
ham testifies that the purpose of OUver in mak- 
ing the transfer to him was to enable him to 
hold the title for Oliver, so that the property 
should not be seized hi suits then pending or 
about to be brought agahist Oliver, and to en- 
able Oliver to make a sale thereof. 

No consideration for the transfers passed at 
the time of their execution. The deeds were 
dated Septembers, 1868; but were not in fact 
exefiiited until September 8. following. Oliver 
endeavored during the thirty days that fol- 
lowed the date of the deeds to make a sale of 
his proper^, but failed. About the first of 
October, 18i^, he was in Buffslo, and, with 
Cunningham, entered upon a tre^ with the 
defendants, Calvin Haines and Phifip M. Ran- 
ney, who were partners under the name of C. 
Haines A Co., and with the defendant, George 
J. Robinscm, for the sale of the proper^ to 
them. A contract was agreed on, and, as the 
appellants InsiBt, was as agreed on reduced to 
wntinff, and dated and executed on October 8, 
1868. It was signed by Cunningham, C. Haines 
& Co., and George J. RoUnson, and, for the 
sake of brevity, is called in the record the Buf- 
falo agreement It provided, among other 
things, that on the expiration of thirty days 
Cunningham, party of the first part, should 
oonv^ to C. Haines A Co. ana Robinson, 
party of the second part, all the real estate 
situated in townships 28 and 29 north, range 8 
east, in the Counties of Alpena and Alcona, 
Midiigan, which was conveyed to him by 
Oliver and wife by deed, bearing date on or 
about the fifth day of September, 1868, anc 
also all the persons! property conveyed to him 
by Oliver by bill of sale executed on the same 
day, the sale and conveyance to be subject to 
the following claims: 

1. The Cunningham, Hnnl and Eschleman 
mortgage upon a part of said real estate, on 
which mortagage there was unpaid $80,000 and 
interest 

2. A mortgage to C. Haines A Co. for about 
$19,000. 

8. A mortgage to J. B. Wayne for about 
$12,000, on a portion of said real estate. 

4. AdaimofJamesH. Hill for about $8,000. 

6. The copartnership indebtedness of the 
firm of Oliver & Robinson. 

The party of the second part agreed to take 
the prq;>ert7 subject to the aboye daims, and 
to assume and pay, at the time of the convey- 
ance by Cunningham, one half of a debt for 
about $10,500 due to £. & G. R Hahies 
secured by a mortgage executed by Oliver on 
Ids lands. The party of the second part further 
agreed that they would, at the time of the 
conveyance by Cunningham, release and dis> 
charge all mortgages given by George W 
Hawkins to Calvin Haines or E. & G. R. 
Haines, and covering lands in the Counties of 
Erie and Niagara, in the State of New York, 
or either of said counties, and would protect 
and save Hawkins harmless therefrom, and 
from the debt thereby secured. 

The contract further proyided that the party 
of the second part in neu of paying the one- 
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half port of the mortgage held by E. A Q. R 
Haines, and of discharging the Hawkins mort- 
gage, should have the option to assij^ to Gar- 
rett B. Hmit, the mortgage of C. Haines & Co. 
against the said real estate of George W. Haw- 
kins, and the debt secured thereby, and in ad- 
dition to pay or secure the payment to Hunt of 
the sum of $4,000 within one year from the 
third day of November, 1B68. 
The contract also provided that Cunningham 
12151 should assign a certain agreement made be- 
^ ^ tween Oliver and David Preston for the pur- 
chase of about 6,500 acres of land in Alpena 
and Alcona Counties, Michigan, subject to the 
aforesaid claims, and subject to the contract 
price of said last mentioned lands, and the 
party of the second part asrreed that» upon such 
assignment, they would pay to Preston the 
contract price, and convey to such persons as 
Oliver should direct, free of charge, all of said 
6,500 acres which lay outside of townships 28 
and 29 north, range o east. 

The delay of thirty days provided bv the 
contract was to give Oliver the chance of sell- 
faig the property within that time if he could. 
He was not able to sell. On November 18, 
1868, Cunningham conveyed to G^rge J. 
Robinson, Calvin Haines, and Philip M. Ran- 
ney, in pursuance of the Buffalo agreement, 
the lands and personal property therein men- 
tioned. The grantees then formed a partner- 
ship under the name of Robinson, Haines & 
Ranney, for the manufacnire and sale of lum- 
ber from timber to be cut from the lands and 
•awed at the mill conveyed to them by Cun- 
ningham. On the 9th of January, 1869, a new 
partnership for the same purpose was formed* 
under the name of Cunningham, Robinson, 
Hahies & Co., by taking into Uiie firm Henry 
8. Cunninghiun. This drm continued b^ budf- 
ness until its dissolution in January, 1875. It 
was an unsuccessful venture. It never made 
or divided any profits. When it ocMSsed busi- 
ness it had not assets sufficient to pay its debts. 
Three of its members Cunningham, Haines 
and Robinson, were adjudicate bankrupts, 
and Ranney. the fourth partner, was insolvent. 
The bill in this case was filed March 18. 
1878. It charged a conspiracy between Cun- 
ningham, Hufit, Eschleman, Robinson, Hahies, 
andRanney to defraud Oliver of his property. 
It averred that, before the Buffalo agreement 
was reduced to wriUng and signed, Ouver was 
compelled to leave, and did leave Buffalo, and 
was not present at its execution; that the agree- 
ment which, before leaving, he consented that 
Cunniiiffham might make with C. Haines A 
[Sra] Co. ana Robinson was, that they should pay 
the Hunt and Eschleman, the James B. Wayne 
and the C. Haines A Co. mortgages, and half 
of the £. & G. R Haines mortgage, and pay 
the Hill daim of $3,000, and rSease and dis- 
charge Hawkins from all his liabilities growing 
out of his business with Oliver, and pay all the 
debts of the firm of Oliver A Robinson, where- 
upon Cunningham should convey to them all 
the lands conveyed to him by Oliver and 
David Preston in townships 28 and 29 north, 
range 8 east. Having done this, Cimninffham 
was to deed to Oliver all the lands outsuie of 
said towns. It was averred that, instead of 
making the contract to which he had assented, 
Cunningham made the Buffalo agreement, as 



hereinbefore set forth, by whidi Haines, Ran- 
ney and Robinson tigned not to pay off 
Oliver's debts, but to receive a conveyance of 
the lands subject to said mortgages, and bound 
themselves only to pay off one half of the 
mortgage to E. A G. K. Haines. 

The bill then charged that Hunt and Eschle- 
man were in fact members of the firm of Cuu- 
ningham, Robinson, Haines A Co. ; that Cun- 
ningham put no capital into the firm, and that 
all the defendants to the bill had carried on the 
lumber business under said firm name upon the 
lands and with the mill of the plaintiff, and 
had stripped the lands of their best pine timber; 
that Cunningham had in the manner above set 
forth secretly and fraudulently effected a sale 
of said lands to himself and his comortgagees; 
that the Buffalo agreement was a fraud on the 
plahitiff; that Cunningham's deed to Robinson, 
Haines and Ranney was procured by fraud and 
in furtherance of a conspiracy between all the de- 
fendants to obtain the plaintifTs property with- 
out consideration, and was made and delivered 
without payment or discharge by the vendees 
of the debts of the plaintiff and said Haw- 
kins, and was without consideration and void; 
and that the mortgage to Hunt, Eschleman and 
Cunningham had Men paid, and should be 
charged with the receipts of the mortgagees 
from the property, to wit : the profits of the 
said partnership. 

The bill prayed that the deed and all the 
transfers made by Oliver to Cunningham, the 
Buffalo agreement, and the deed of Cunning- 
ham to Robinson, Haines and Ranney, might 
be canceled as fraudulent and void; that an 
account mig^ht be taken of the issues and profits 
of said lan& received by Cunningham for the 
benefit of himself and Hunt and Eschleman. 
and the mortgage held by them be chargoa 
vHth the amount thereof; that the plaintiff 
midit be at liberty to redeem; and that all the 
detoidants might be required to deliver up pos- 
session of the mortgaged premises to the plaint- 
iff, free and clear of an incumbrance put 
tiiereon by them. 

Before the filing of the bill in the present 
case, to wit: on April 8, 1869, Hunt and Eschle- 
man had filed their bill in the Circuit Court of 
the United States for the Eastern District of 
Michigan, to foreclose the mortj;age executed 
to Uiem and Cunningham by Oliver, to which 
Oliver and wife, G^rge J. Robinson, Calvin 
Haines, Rannev and Chmningham were made 
defendants. Oliver filed an answer and cross 
bill, in which he set up by way o' defense sub- 
stantially the same facts as are relied on for re- 
li^ in the present case. After the taking of a 
hffge mass of evidence in that case the court 
dismissed the cross bill without prejudice, and 
rendered a decree in favor of Hunt and Eschle- 
man, on their note and mortgage, for $47,495, 
and directed a sale of the mortgaged premises 
to pay the same. Upon this decree a sale was 
made on August 28, 1878, to Gkurett B. Hunt, 
for $00,699.44, which was confirmed on May 
8, 1874. The promises brought sufficient to- 
pay the debt secured by the mortgage. 

The defendants. Hunt and Eschleman, filed a. 
joint answer, in which they traversed all the 
material facts averred in the bill on which the 
plaintiff's prayer for relief was based, and set 
up the decree made In the suit for the fore 
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doaore ot their mortgage in bw of the preseot 
toit Separate anawerB waie alao filed by the 
other defendants. After the taking of testi- 
monjr and a reference to and leport by a master, 
the drcuit court, on final heating, rendered a 
decree in f avOT of the plaintiff, agpednst all the 
defendants, for $41,418.87, and that the de- 
fendants surrender to the plaintiff all the lands 
conveyed by him to Cunningham by deeds 
dated September 8, 1868. 

From this decree Hunt and Eschleman alone 
have i4>pealed. 



f218] ^ evidence ji 



The appeal brii^ up the question how far 

e evidence justi&s the decree against Hunt 
and Eschleman. The ffravamm oz the bill is 
that the defendants, including the appellants, 
conspired with each other to secure lor them- 
selves without consideration the property of the 
appellee, and in pursuance of this purpose in- 
duced the plaintiff to execute deeds and trans- 
fers of all his property to Cunningham; that, 
liaving thus devested the title of the plaintiff 
and vested it in one of their own numo(9r, they 
caused the execution of the Buffalo agreement 
which was greatly to the disadvantage of the 
plaintiff, ax3 was different from the verbal 
tfreement between him and Cunningham and 
the other defendants; that the Buffalo agree- 
ment as reduced to writing was never per- 
formed; but that the defendants, having or- 
eanized the partnership of Cunninzham, Kob- 
mson, Haines A Co., appropriated and used 
the property of the plaintiff without compen- 
sation or consideration passing to him, and by 
these means the large and valuable property of 
which the plaintiff was the owner berore his 
conveyance thereof to Cunningham was wrested 
from him and used and consumed by the de- 
fendants. 

We are of opinion, after a careful considera- 
tion of the record, that the decree of the circuit 
court, ao far as it concerns the appellants, is not 
supported by the evidence. 

The deeds and transfers of his property by 
the plaintiff were not made to the appellants, 
tmt to Cnnningham, and there is no proof that 
tiber had any part in persuading Oliver to 
make them. On the contrary, Oliver himself 
testifies that the transfer of his property was 
raggested by himself for his own advantage; 
tiiat he offered by letter to conv^ his real tSid 
peiwmal estate to Hunt and Cunmngham, Joint- 
ly; and that they declined to accept his convey- 
ance. He went from Ossineke^ in Michigan, 
to Buffalo to try if he could not, by a personal 
interview. Induce Hunt, Eschleman and Cun- 
nlnghiun to* accede to his wLehes, but they re- 
fused to become his grantees. After mudi 
personal importunity he finally persuaded Cun- 
ningham to accept a transfer of his property 
•miu\ ^ the purpose, as it seems to us, of delaying 
•^'1 his creditorB until he could make a favorable 
sale and thus save something for himself after 
Dayinff his debts. Cnnningham went from 
Buffalo to Ossineke for the purpose of receiv- 
big the deeds and transfer, but there is no 
piwf that either Hunt or Eschleman solicited 
or advfaed Oliver to make the conveyances to 
him. It waa the hitter's own scheme, con- 
ceived and cairied out by himself uid in his 
own interest. 

Nor is there any evidence that either Hunt 
cr Brtileman took any part in the making of 
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the Buffalo agreement Oliver himself fails to 
connect them with it. He merely says that 
Hunt and Eschleman, Haines, Ranney, George 
J. Robinson and Heniy M. Robinson were 
present at the discussion prior to the making 
of the Buffalo agreement. There is noproox 
that either Hunt or Eschleman urged or even 
advised the making of that agreement, or any 
agreement whatever, for the sale by Oliver and 
the conveyance by Cunninglum of the lands 
and propeity transferred by Oliver to Cunning- 
ham. There is no proof that either of them 
was present when tne Buffalo agreement was 
signed. 

The charge that the agreement was not the 
contract to which Oliver had assented is sup- 
ported by only one witness, and that is Oliver 
himself. On the other hand, there is much 
direct evidence to show that the agreement was 
just what he had consented it should be. Be- 
sides, Oliver's own conduct shows beyond con- 
troversy his assent to ttie agreement. He knew 
as early as the 10th of October what the written 

rement was; for on that day, according to 
own testimony, he went to the office of 
Williams, the lawyer who wrote the agreement 
and with whom it was left, and saw and read 
it. He says that, after reading it, he com- 
plained to Cunningham that the agreement was 
not the contract to which he had verbally as- 
sented. In this he is contradicted by Cunning- 
ham, and both Hunt and Eschleman swear that, 
after Oliver had read the a^preement, he said to 
them that he was well satisfied wiUi it But 
Oliver does not swear, nor is there any proof, 
that he expressed an/ dissatisfaction with Uie 
agreement to Haines, Ranney, or Robinson, the 
otner parties to the contract and who by its 
terms were to become the vendees of the prop- 
erty. 3e took no steps whatever to prevent 
the execution of the agreement On tne con- 
trary, on November Is, more than a mooth 
after he had seen and read it, he allows Cun- 
ningham, without objection from him. to make 
deeds for the property to Haines, Ranney and 
Robinson, in accordance with its stipulations. 

The record shows other pr^;nant facts. On Oc- 
tober 8, 1868, the day before the execution of the 
Buffalo agreement. Oliver signed a contract in 
writing, in which, in consideration of the execu- 
tion of that agrednent, he covenanted to convev 
to Robinson, Haines and Ranney certain lands 
not included therein, and, on November 12, 
1868, a month after he had seen and read the 
Buffalo amement, he executed to Robinscm, 
Hainea ana Ranney a deed for said lands, *' to- 
gether with the right to run logs through Devil 
River, over and through any lands owned by 
said David D. Oliver on the second dav of Oc- 
tober, 1868, and for that purpose to oaro said 
river, and to flood any lands that may be nec- 
essary for the purpose of running logs," etc.; 
and afterwards, on January 12, 1869, he pro- 
cured the acknowledgment of his wife to the 
deed, which was delivered, of course, after that 
date. This was equivalent to a ratification un- 
der his own hand and soil of the Buffalo agree- 
ment Both the agreement bv which he con- 
tracted to convev the lands and his deed of con- 
vevance are in the record. 

If OUver was not satisfied with that acree- 
ment, as reduced to writing, he should nave 
assailed it at once. As soon aa he learned of 
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the fraud which he alleged had been praetioed 
he ahonld have repudutted the ooiitract» and 
infonned Robinson, Halnee and Ranney Uiere- 
of . But he did nothing of the kind. He al- 
lowed the contract to be carried out by Cun- 
ninji^m without objection. He himBeli made 
a deed in pursuance of the contract, and he 
permitted toe vendees to expend large sums of 
moner hi establishing and carrying on the busi- 
ness for which they purchased me property. 
These facts prove beyond question, either that 
the Buffalo agreement was made upon the 
terms to which he had given his assent in ad- 
vance, or if not, that he was satisfied with it as 
it was written, and ratified and performed it. 
All the complaints of Oliver, therefore, in ref- 
erence to the execution of the Buffalo agree- 
ment, are shown to be groundless. 

But the case stated in the bill fails for want 
of proof of the necessary and vital averment 
that these appellants werepartnersin the firm of 
Cunningham, Robinson Haines A Co., and, as 
such, appropriated and converted to ti^eir own 
use the property of the pUdntiff . 

The partnership Just named was formed un- 
der written articles, under which Henry 8. 
Cunningham, Georse J. Robinson, Calvin 
Haines and PhilipM. Ruiney, and no others, 
became partners. With the exception of George 
J. Robinson, every memoer of the firm named 
in the articles of partnership testifies that 
neither Hunt nor Eschleman was in fkct a part- 
ner. Hunt and Eschleman testify to Uie same 
effect The testimony of George J. Robinson 
may be laid out of consideration. He is not only 
contradicted on this point hr every other wit- 
ness who testifies on the sublect, but is flatly 
contradicted by his own deposition and answer 
in the foreclosure suit brougiit by Hunt and 
Eschleman against Oliver. Without going into 
details, it is sufficient to say that this witness is 
so thoroughly discredited that his deposition,un- 
oorroboratea, la not worthy of atten^on in set- 
tling the ftucta of the case. 

It is shown beyond question that neither 
Hunt nor Eschleman ever agreed to become 
partners in the firm of Cunningham, Robinson, 
Haines A Co. ; and that they never hdd them- 
selves out as partners, or contributed anything 
to the capitalof the firm, or derived any profit 
whateyer from its business. They were. Uiere- 
fore, not partners in any sense. BmihM v. 
OMamiOiM^oyr. 586 [65 U. 8. bk. 16,L.ed. 
im; IWohvy. HamiOUm, 1 Wash. C. 0. 401. 

The only facts upon which the contention of 
the plaintifl is based, that Hunt and Eschleman 
were partners in the firm, are: first, that Cun- 
nlngham appeared as a partner unoer circum- 
stances which indicated, as the plaintiff clahn% 
that Ids contribution to the ci4>itflJ of the firm 
was the money due on the mortsnge to Hunt 
and Eschleman. This po8itioii.lt may be ob- 
served, is at variance wim the bill, which avers 
that Cunningham did not contribute any capi- 
tal to the firm. The second fact relied on to 
show that Hunt was a member of the firm is 
that he lent it his credit by indordnf its paper. 

But these ftujts are inconclusive. Bunt could 
aid Cunningham, his son-in-law, by advandng 
him means and by indorsing paper of the firm 
of which Cunningham was a member, without 
himself becoming a partner in the firm. These 
acts of Hunt were perfectly consistent with his 
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testimony, and that of all the other wit 
nesses, tnat he was in no sense a member of the 
firm. Conceding, therefore, that Hunt and 
Eschleman allowed Cunningham to get a foot- 
hold in the firm by authoriaang him to promise 
that the property of the firm should be pro- 
tected from the Hunt and Eschleman mortgage, 
and the testimony shows nothing more, this 
does not prove or tend to prove tlutt they were 
partners. If they had given Cunningham out- 
right their whole interest in the rcMitgu^, that 
fact would not have invested them with any 
rights in the property of the firm, or subjected 
them to its liabilities. The contention that they 
were partners in the firm of Cunningham, Rob 
inson, Haines A Co. is based on vague conjcct 
ures builton the sayings and doings of others, 
which neither Hunt norJBschleman is shown to 
have authorized or ratified. 

Much stress is laid bv Gliver's counsel upon 
the alleged fact Uiat the assignment by Cfun- 
ninffham to Hunt and Eschleman of his inter- 
est m Oliver's mortgage to Hunt, Eschleman, 
and Cunningham, was without consideration 
and simulated. We regard this assignment as 
a fact of no weight hi this controversy. As 
Hunt and Eschleman are shown not to have 
been partners hi the firm of Cunningham, Rob- 
inson, Haines A Co., the assignment did notin- 
luriously affect Oliver's rights as against them. 
Whether it was made with or without consid- 
eration was a matter of no concern to Oliver. 
The fact is, and so the re(X>rd shows, that it 
was made upon the advice of counsel, and Oli- 
ver was told of it bv Cunningham early 
in November, 1868. Its purpose evidently 
was to avoid any embarrassment to Hunt and 
Eschleman, in case Cunningham became Oliver's 
vepdeeof the mortgaged lands, and not to gain 
any unfair advantage over him. 

Finally, the evidence shows that all the stip- 
ulations m the Buflbdo agreement for the beno- 
flt of Oliver have been performed by the par- 
ties, except when his own conduct has prevented 
performance; the $4,000 has been paid to Hunt 
on Oliver's account, and Hunt luui acknowl- 
edged its receiptu and the ELawkins mortgage 
has been assigned to Hunt according to the con- 
tract; all of the lands conveyed by nim to Cun- 
nin^am, and all of the Preston lands not in 
townships 28 and 29, have either been conveyed 
to him bvCunningham or will be upon his de- 
mand. There are over 6,000 acres of these 
lands to which he now has a clear legal or equi- 
table title, and whidi are valued by an uncon- 
tradicted witness at $40,000. In short, the 
Buffalo agreement, which the Irill asmdls, i^ 
pears to have been made with Oliver's assent, 
to have been to his advantage and to have been 
fairly performed. 

On every ground for relief alleged in the bill 
there is a lulure of proof. This ^ew renders it 
unnecessary to consider the effect, as a bar to 
the relief soogfat in this case, of the decree in 
the suit for foreclosure brought by Hunt and 
Eschleman against Oliver. 

The decree of the Oirouii (hurt agannti the 
apptttanU,HufU and Esehl&man, tntut^thertfore, 
be reverted and the eauee remanded, toith direa- 
Uone to diemiit the biUae to them; and it U so 
ordered* 
Ttueoopj. Test: 

James H. MoKennej, detk. Sop. Oourt, U. 8. 
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[250] WASHINQTOK LIBBT. Pig. im Err.. 

WILLIAM H. OLABE. 

<Bee & 0. Beporter'ft ed. 260-MS.) 

7t^ in special aUotmmUtoheadmenqf Ottawa 
Indiafu—Umitatum on f»W0r qf aUenaiiar^-- 
TVwo^f qfjuns 9J^ 186$. 

L Tbe q>eoial allotmc n ti to the chleto sod heed 
man of the Ottewm Indian Tribe, autherteed bj the 
third artloleof the Treaty of June 24, 1862, were sab- 
Jeet to the llmitationa on the power of aUenatlon 
pnacrfbed by the aevmith artiole of the aame Treaty. 

2. Such limitation on the power of oonveyanoe 
dUnotdeprtre the title of uie oharacterof a fee 



[Na286.] 
S^bmitt9dAprai9,lS86. DeoUMiMaiflO,188e. 

r\ ERROBto the Bupreme Court of the State 
of Kansas. Affirmsd. 
The case is stated bv the court. 
JfeMTt. O^oTWb R. Peck* A. T. Brit- 
too and A. B. Browne* for plaintiff in error. 
i&. WilUaai H. Clftrk, in person. 

J&. JvtHe$ Holer deliyered the opinion of 
m^ji the court : 

^ ^ Thia is a writ of error to the Supreme Ckmrt 
of the State of Kansas. 

It ia an action in the nature of ejectment 
toou^t by Ubby against Clark. 

Both parties assert tiUe through WUUam 
Huir, who is by birth and descent ao Indian of 
flie Ottawa Tribe, and was one of the chiefs and 
bead men of the Tribe. On the trial the plaint- 
iff read in evidence a patent from the United 
States to Hurr for the hnd in oontroyersy. and 
offered a deed from said Hurr to J. S. Kiuiock, 
which, on objection of the defendant, the court 
refused to recdve, and the exception to this 
nUngy which was afltened l^ the supreme 
court, praaents the question of federal law 
which gtrea Jurisdiction to this court The 
patent to Hurr reads as follows: 
^*The United States of America to all to whom 
' tiieae iffesents shall come. Greeting: 

Whereas, there has beeivdeposited m the Gen- 
eal Land-Office a return, dated 17th March, 
1854, from the Office of Indian Affairs, contain- 
faig certain liats showing the selections of aUot- 
■enta made for the uae of certain Ottawa In* 
dkna under the Treaty concluded on the d4th 
day of June, 1858, between the United States 
sad the Ottawa Indians of Blanchard's Fork 
end Roche de Boeuf , in the State of Kansas, as 
Tstiffed on the 28th day of July, 1862, which 
Usta were duly approYed by the Secretary of 
the Interior under date of March 9, 1864; and 
whereas it appears from one of the lists afore- 
said that the east lydf of the northwest quarter 
of secdon seven, in township seventeen, Uie east 
half of the west half of section thirty, and the 
east half of the northwest quarter of section 
thirty-oiie, in township sixteen, south of ranee 
twenty, east of the sixth principal meridian m 
Kansas, containing 820 acres, has been desig- 
nated as the allotment of William Hurr: Now, 
know ye that the United States of Am^ca, in 
eoosideration of the jHremises, and pursuant to 
the third and seventh articles of the Treaty 
aforesaid, have given and granted, and by these 
reseiila do give and grant unto the said wilUam 
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Hurr and to his heira the tract of land above de- [^^^l 
scribed; HwtitUd, however, and these presents 
are upon the express condition, and with the lim 
itation. as required by the Treaty aforesaid. That 
the said Wifliam Hurr shall not alienate or in- 
cumber the aforesaid tracts of land until he shall 
become, bv the terms of said Treaty, a citizen 
of the United States; and any conveyance or 
incumbrance of said lands, done or suffered by 
said WOliam Hurr, made before he shall be- 
come a citizen, shall be null and void; to have 
and to hold the said tracts of land, with the ap- 
purtenances, unto the said William Hurr and 
to his heirs and assigns forever, subject to the 
limitation and condition aforesaid. 

"In testimony whereof, I, Andrew Johnson, 
President of the United States, have caused 
these letters to be nuule patent, and the seal of 
the General Land-Office to be hereunto affixed. 

"Given under my hand at the Oitv of Wash- 
ington, this first day of December, in the year 
of our Lord one thousand eight hundred and 
sixty-flve,and of the Independence of the United 
States the ninetieth. 

"[Seal of the U. S. General Land-Office.] 

"By the President : 

"Ahdbew Johnbok, 
By Edw. D. Neill, Secretary. 

S. Granger, 
Beo&rdm' vyt^e General Land-Office,** 

The deed from Hurr to Kallock is dated De- 
cember 1, 1865, and was imaccompanied by any 
consent of Uie Secretarv of the Interior, or any 
evidence that Hurr haa become a citizen of the 
United States, and it was for that reason re- 
jected. 

Whether Hurr could make a valid convey- 
ance of the land at the time he made the deed 
to Kallock depends upon the construction to be 
riven to the Treaty mentioned in the patent to 
Hurr, ttie third and seventh articles of which 
are as foUows: 

"Article in. It being the wish of said Tribe 
of Ottawas to remunerate several of the chiefs, 
coundlmen and head men of the Tribe for theiv 
services to them many years without pav, it \h 
hereby stipulated that five sections of land ia 
{are) reserved and set apart for that purpose, to 
DC apportioned among the said chiefs, council- 
men and head men as Uie members of the Tribes 
shall in fullooundl determine; and it shall be 
the duty of the Secretary of the Interior to issue ^. 

patents in fee simple of said land, when located I'^^l 
and apportioned, to said Indians. In addition 
thereto, said last named persona, and each and 
every head of a family m said Tribe, shall re- 
ceive 160 acres of land, which shall include his 
or her house and all improvements, so far as 
practicable; and all other members of the Tribe 
shall receive 80 acres of land each, and all the 
locations for the heads of families, made in ac- 
cordance with this Treaty, shall be made ad- 
joining and in as regular and compact form as 
possible, and with due regard to the rights of 
each individual and of the whole Tribe. 

"Article YIL There shall be set apart ten 
acres of land for the benefit of the Ottawa Bap- 
tist Church; and said lands shall include the 
church building, mission house and graveyard, 
and the title to said property shall be vested in 
a board of five trustees, to be appointed l^ said 
church in accordance with the laws of the State 
of Sjuisas. And in respect for the memory of 
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Bey. J. Meeker, deceased, who labored with 
nnseWeh teal for nearly twen^ years among 
said Ottawas, greatly to their spiritual and tem- 
poral welfare, It is stipulated that 80 acres of 
good land shaU be, ana hereby is, given, in fee 
simple, to each of the two chUoren of said 
Meeker, viz.: EmmeUneand Eliza; their lands 
to be selected and located as the other allot- 
ments herein provided are to be selected and 
located, which lands shall be inalienable, the 
same as the lands allotted to the Ottawas. And 
all the above mentioned selectioDS of lands shall 
be made by the agent of the Tribe under the 
direction or the Secretair of the Interior. And 
plats and records of all the selections and loca- 
tions shall be made, and upon their completion 
and approval, proper patents by the United 
States shall be issued to each individual member 
of the tribe and persons entitled for the land 
selected and allotted to them, in which it shall 
be stipulated that no Indian, except as herein 
provided, to whom the same may be issued, 
shaU alienate or hicumber the land allotted to 
him or her in any manner untQ they shall, by 
the terms of this Treaty, become a citizen of 
the United States; and any conveyance or in- 
cumbrance of said lands, done or suffered, ex- 
cept as aforesaid, by any Ottawa Indian, of the 
lands allotted to him or her, made before they 
shall become a citizen, shall be null and void. 
And forty acres, including the' houses and im- 

Srovements of the allottee, shall be inalienable 
uring the natural lifetime of the party receiv- 
ing the title; Provided, That such of said In- 
dians as are not imder legal disabilities by the 
local laws may sell to each other such portions 
of the lands as are subject to sale, with the con- 
sent of the Secretary of the Interior, at any 
time." 

By the first article of the Treaty, it was de- 
daied that this branch of the Ottawa Tribe of 
Indians, and each one of them, should become 
citizens of the United States, and their tribal 
relations be dissolved, at the end of five years 
from the ratification of the Treaty, which was 
July 18, 1862. Hurr, therefore, lacked nearly 
two >ears of being a citizen when he attempted 
to convey to Eallock. 

It is to be added that the records of the land- 
ofEUx show that the land named in that deed 
was part of the allotment to Hurr as one of the 
chiefs and head men of the Tribe, under article 
three of the Treaty, and not lands certified to 
him in common with all others of the Tribe 
under article seven. The question thus pre- 
sented is whether Hurr held this land after the 
patent was delivered to him, subject to the stip- 
ulations found in it and prescril>ed by the sev- 
enth article, namely: "And plats and records 
of all the selections and locations shall be made, 
and, upon their completion and approval, proper 
patents by the United States shaU be issued to 
each individual member of the Tribe and person 
entitled for the lands selected and allotted to 
them, in which it shall be stipulated that no 
Indisn, except as herein provided, to whom the 
same may be issued, shall alienate or incumber 
the land allotted to iiim or her in any manner, 
until they shaU, by the terms of this Treaty, 
become a citizen of the United States; and any 
conveyance or incumbrance of said lands, done 
or suffered, except as aforesaid, by any Ottawa 
Indian, of the lands allotted to him or her, made 
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before they shaU become a ddzen, tfudl be sail 
and void. " The Supreme Oourt of Kansas held 
that his title was suoject to this provision and. 
as Hurr had notbeccmie a citizen when the deed 
to Eallock was made, it was void. Counsel for 
Libby say this was error, because the special 
allotments to the chiefs and head men of the 
Tribe, authorized bv the third article of the 
Treaty, were not suoject to this rule, which ap- 
plied only to the ordinary Indian who was not 
supposed to be capable of taking care of him- 
self in sudi a contract of sale. 

In support of this view much stress is laid 
upon the use of the words **fu timpU," in de- 
scribing the estate conferred upon these head 
men by the third article, which is not used in 
that conferring title on the others in article 7. 

The title conveyed to Hurr by the patent was 
A fee eimpU ; that is, it was all the title or inter- 
est in the land. No one shared this title, or had 
any interest in it, and it descended, or would 
have descended, to his heirs. The restriction 
on his right to convey did not deprive the title 
of the character of a fee simple estate. " An 
estate in fee simple is where a man has an estate 
in lands or tenements to him and his heirs for- 
ever." 4 Comyn's Digest, 1, article, Eetaiee. 
The limitation of the power of sale for five 
years is not inconslBtcnt with a fee simple estate. 
Such also, seems to have been the practice of 
the government in other Treaties referred to by 
counsel in their brief. 7 SUt. at L. pp. 848 
eieeo. 

Tne embodiment of the stipulation requireu 
by the seventh article of the Treaty in the pa- 
tent to Hurr shows the construction of the ex- 
ecutive department of the government, that it 
was applicable to the land granted by the third 
section, as Hurr's acceptance of it seems to im- 
ply his acquiescence in it. 

Two decisions of the Supreme Court of Kan- 
sas on the same subject give this consti notion 
to the Treaty. The opinion of that court in 
the present case (14 Kim. 485) is an able exam- 
ination of the question, and we concur in the 
views there stated. 

The Judgment of thcU court i$ affirmed. 

True copy. Test: 

James H. McKeonej, C3erk, Sup. Court, U. 8. 



GEORGE PLACE and CHARLES PLACE, 
AWD CHARLES D. BIGELOW, Survivor 
of BiOBLOw AND Trabk, WILLIAM A. 
WRIGHT BT AL., Claimants of the Schoon- 
er General S. Van Ylibt. and DAN 
SMITH BT Ai.., Claimants of the Cargo, 
AppU.. ^ 

NORWICH AND NEW YORK TRANS- 
PORTATION COMPANY. 

(See & a ''I^ City of NotmielC' B^wrter'S ed. 

AdmiraUy^Limited Liability Act of 1861 eon- 
&truedr~iohen owner entitled to herufite of Act 
— when taXtie of otonsfe intereet to be eeti^ 
matedr-'Vihaifreighiincluded^neuTaneet not 
included — limitation applieable inproeeedingw 
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cue exceed the kmouat or ra)ue of 
the ioteiest of bucIi owner or ownen reepect 
Irely in mch bUd or Teesel and her freight then 

Eoiog;" and Oien provides that where loM 
been an"— "- ' ' 



uid her freight for the To;age, they shAll re- 
ceive compenutloa from the owner or ownen 
In proportion to tbdr respective loMea, and that 
anyone interested m^ lake wproprlate pro- 
ceedings for the apportioDliig ofthe sum among 
the pvbei entitled thereto. The statute then 
IMnndes that a transfer br the owner or own- 
en of his or tbdr loterest lo raoh ship or vessel 
■od fidj^t, fm-the benefit of the claimants, to a 
tnistee to be appointed shall be deemed a suffi- 
cient compliance with tlte Act on his or their 
p«t 

The whole difflcultj which has arisen in the 
appHcaUon of this statute has been caused by 
doubt as to the predse time at whicli the value 
of the totarest of ibe owners in the vessel, In 
each pattlcnlar case, ought to be estimated. 
The point has been presented to this court on 
three occHslonB: 

Jforwieh a. T. WritAt, IS Wall, 104 (80 U. 
S. bk. ao, L. ed. 68S}; TAe 3mefaelor,im V. 
B. 289, 846 (Bk. 86. L. ed. 851, 854); The Seot- 
land, 100 V. a. U (Bk. 26, L. ed. 1001). 

AoqoleBdiig entlidy In each of tlie above ei- 
positims of the law, as applicable to the cases 
m which they were made, and the pfdnts In 
dedsioa, it seems to us that neither Is suffi- 
ciently comprehensive to meet all the cases 
irtilcb mitdit aiise. 

Thslforthatar. 100 D. 8. 17(Bk. 27, L. ed.91). 

It seems to US that Ute meaning and inlcDt of 
the Legislature, in the enactment of this statute, 
was to constitute the ownen of a nswl— on the 
Instant of the happening of any event by rea- 
son of which damage might result to otbera, 
tor which tbey were or mlgbt be lialile and for 
which they desired to limit their liability under 
the Btatul«— trustees, holding the vessel and 
everything which mlgbt be realized from her 
thereafter during that voyage for the beneOl of 
the sufferers. 

Statutes must, tf possible, be ao construed as 
to operate with uniformity in all cases; and we 
believe that on no other theory can absolute 
unlformily be secured In the operation of this 
statute. 

The respondbllity of the vessel owner lor 
damages caused by collision with another ves- 
sel, in a case where his responsibility for those 
damages would be limited by the statute, would 
arise from his reeponsibillly for the act of hii 
master or marlnen, his servants, and would be 
an action for trespass on the case. 

It la settled law that in such an action the 
right of action accrues at the Instant of the 
commleston of the fault, even though the re- 
sDltlDg daniBKes may not be suffered for some 
time afterwards. 

ArgaU v. Bryaiti, 1 Baodf. 06; WOeog v, 
Ptummer'g Etr*. 4 Pet 172 (29 IT. B. bk. 7, 
L. od. 831). 

Such UJng the case, it seems to us equitably 
and fairly mtbln the meaning of the law, th^ 
at the instant of the occurrence by which the 
liabUlty of Uw sbtp owner is fixed, the ship it- 
self and the freight that m^ be earned on that 
voyage should h deemed ^qm^sUted to the 
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vatlsfactioB of the rcsultlDg damages, and ao it 
was held under the Statute, 68 Geo. m. chap. 
169, the wording of which was entirely simi- 
lar to the Act of 1861. 

Dobree ▼. Schroder, 6 Simon, 291. 

Our statute, it Is true, provides that the owner 
may be deemed to have complied with the Act, 
if he shall transfer his interest in the vessel to 
a trustee; and hence, it has been argued and 
held, that our Act did not adopt the rule of the 
English Act. This is true, for under our Act, 
to some extent, the perils necessarily attending 
the completion of the voyage by the offending 
ship must be borne by the sufferer; but surely 
it could not have been in the contemplation <3 
the liCffislature that an owner whose ship was 
pledged to her full value, to answer for damages 
suffered, should thereafter benefit by any oc- 
currence to that ship which should at the same 
time diminish the remedy of the sufferers 
against her. 

Waldran v. WiOard, 17 N. Y. 466. 

If this proposition is correct, it is manifest 
that the nile enunciated by this court in the 
case of The Scotland, 106 U. 8. fH (Bk. 26, L. 
ed. 1001), that the liability of the owners is 
measured "l^ the value of the ship as she comes 
back into port," though correct in its results as 
applied to the point then in mind, was not in- 
tended as a universal rule applicable to all pos- 
sible cases; and it would also follow that if in 
the case last supposed the vessel primarily lia- 
ble for damage to her cargo, instead of beinff a 
total loss by reason of a subsequent collision 
was damaged thereby only to the extent of a 
portion 01 her value, wh^er grei^er or less, 
the rigiht of action against the offending ship 
for that damage should also pass to the trustee 
under the assignment; otherwise the law would 
be uncertain in its application and the owner 
would benefit by tbiett which reduced the se- 
curity of the pledgees; and it would also result 
that tne rule suggested in Norwich Co. v.* Wright, 
18 WaU. 104 P^U. S. bk. 20, L. ed. 681% and 
interpreted in The Bentfadar, 108 U. S. 289 
(Bk. 26, L. ed. 861), "that the value of the ship 
at the time of the surrender, if surrender is 
made in a reasonable time, would furnish a 
proper criterion of the amount of Uability,** 
though unqnesticmably correct in its application 
to the case as then in the mind of the court, is 
not to be interpreted as a universal rule appli- 
cable to all cases. 

Again; if the proposition above stated is cor- 
rect, it would seem to follow by parity of rea- 
soning that if, by reason of the act or occur- 
rence out of which their liability to the f.^ht- 
ers arose, or of any subsequent occurrence to 
the ship on the same voyage, their vessel suf- 
fered damage for which her owners received 
compensation from any source (as, for instance, 
underwriters) moneys so received should be 
held as received to the use of the injured freight- 
ers and be held to pass under the assignment 

It has been urged in opposition to this view 
that the contract of insurance is a personal con- 
tract, and by the transfer of the insured prop- 
erty before the loss, right of action is gone and 
there remains no insuraoleinterest in tiie holder; 
and, therefore, if the transfer contemplated by 
the Act were made before the loss, the trustee 
would have no right of action against the in- 
surance coiQpaiiy, and that this is a conclusive 
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argument against the inclusion of the insurance 
moneys in tne assignment of the interest of the 
owners in their vesseL 

There are two answers to this jxMition. Id 
the first place, if as matter of fact Uie transfer 
to a trustee were made before the occurrence of 
subsequent disaster, there would be an oppor- 
tunity for, and it would be the duty of, the 
trustee to insure the property forthwith, and 
by delay on the part of the owners for their 
own benefit in taking such a course the suffer- 
ers should not be prejudiced; and second, that 
in the case at bar tiie moneys have been col- 
lected from the insurance companies and re- 
ceived by the owners; and we say that, under 
the statute, the common case is presented of the 
legal titie to property vested in one person and 
the beneficial interest in another. In analogous 
cases it has been uniformly held that if the loss 
or damage occurs to the property, and the 
holders of the legal titie receive compensation 
therefor, they receive it for the benefit of the 
holders of the benefidal interest 

Wyman v. Wyman, 26 N. Y. 268; Burbank 
V. BockingJiCim Mut. F. Ira, Co, 4 Foster, 550; 
Beach v. Bowery F, Ins. Co, 8 Abb. Pr. 201,. 
note; Parry v. AMey,^ Sim. Ch. 97; ln$. Go, 
V. Updegraf, 21 Pa. St 618; Qatee v. Smith, 
4 Edw. Ch. 702; BagUfe Caee, 8 Abb. Pr. 21&- 
286. 

We sav that cases of this kind, where the 
benefit of the statute is sought, should be treat- 
ed in all respects as if the ship owner hod died 
at the instant of the commission of the wrong, 
and his ship had become the property of the 
sufferers of dama^ as his next of kin. 

' 'If the principal has derived any benefit from 
such acts of the sgent, to the extent of that ben- 
efit he is responsible, upon the principles of nat- 
ural Justice; and no man ought to w enriched 
by the loss and inluiy of another." 

The Bebecca, 1 Ware. 188, 206. 

The correctness of this principle and its solid 
foundation in morals cannot be questioned. We 
think it has a direct application to the case at 
bar and, properly applied, demonstrates that 
the moneys received bv the appellee from the 
insurance companies should be surrendered bj 
it to the ^peuants. The liability of the ai>- 
pellee to the appellants for the damage suffers! 
by the latter arises from the wronsfuiact of the 
master of the steamboat "City of riorwich" in so 
navigating his vessel as to cause the collision. 
Under the Act of 1861 these appellants were en- 
titied to indemnification for this damage, out ot 
the offending vessel the "City of Norwich." 

The fire r^uced the value of the vessel, and 
this reduction has been made good to the ap- 
pellee by the insurance. But the fire, as the 
coxat below held, was a consequence of the col- 
lision. It was, therefore, a result of the wrong- 
ful act of ^e master; uid, unless the appellee 
shall turn over these moneys to the appellants, 
it has so profited to their injury; that is to 
say, to tiie extent of the moneys received from 
the insurance companies, it has derived a bene- 
fit from the wrongful act of its own agent; 
and, unless the moneys so received from the in- 
surance companies sliall be applied to the satis- 
faction of the appellants' claims, it will to that 
extent have been enriched by the loss and in- 
Jury of the appellants. 

u it be replfed that the moneys received from 
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the inBaranoe comiMUiies were received l^ rea- 
•OQ of the contract of insurance and the premi- 
uma paid by the appellee, we say that it is true; 
but tnat. notwithstanding the contract of insur- 
ance and the moneys paid as premium, except 
lor the wrongful act of the master in causing 
ttie collision and consequent fire appellee woula 
not have received these moneys, and that the 
proximate cause of Uieir receipt was the Are 
and the act of the master, and not the contract 
of insurance and premium. 

Compare Be Leonard, 14 Fed. Rep. 58; The 
a H. iMtfT, IFed. Rep. 788. 

Within the manifest purview and intent of 
the Act of 1861, both damages and insurance 
not only eouitably but actually represent the 
vessel; ana we most earnestly urge upon this 
court that it should not, unless compelled by 
some binding authoritjr, adopt such a construc- 
tion of the Act ol 1851 as will impoab upon 
courts in future the necessity of working out 
manifest equities by circuitous methods and fine- 
drawn subtleties, when, by the simple construc- 
tion which we claim for that Act, absolute 
equity will be attained without difficulty in all 



Memn. C. B. Ini^ersoll and HunUey and 
Bower for Wright and others, appellants: 

The ooiirt below erred in not apportioning 
among the sufferers by the steamers fault the 
whole value of the owners' interest in the of- 
fending veaKl at the time the limitation of lia- 
Ulitj was sou/i^t: such value being fixed l^ 
the stipulation at $70,000. 

That the stipulation taken upon the release 
ol the yessel from custody is (independently of 
any peculiar provision) a substitute for the re- 
leased vessel, and that the rights and remedies 
of all parties interested in the relessed yessel 
remain unaffected by the substitution, and are 
to be re^rded precisely the same as though the 
vessel Itself was now in court, as the actual 
fw to be subjected to its decrees, we suppose, 
win beconceaed. 

UmtedStatee v. Amee, 09 IT. 8. 42 @k. 25, L. 
ed.800); 27^ TTonoto, 96 U. 8. 611 (Bk. 24, L. 
ed. 461). 

Our contention will be that the sole purpose 
of the statute is to limit the liability of the ship 
owner to his interest in the ship, but within that 
limit to leave his liability and, necessarily, the 
remedy of the creditor, as it was under the mar- 
itfme uw before the enactment of the statute. 

When this statute was enacted, the general 
maritinie law as administered, not only in the 
United States where no limitation of the ship 
owner's liability by federal law obtained, but 
hi Continental £urope and England also, where 
the Umitation existed, entitled the Hen creditor 
to the full amount of the owner's interest in the 
vessel as that interest might be at the time of 
its H>propriifti.ion for his Mneflt. 

Tke£ebeeea,lWBie,'iS&, The Maggie Hamr 
momd. 9 Wall 449 (76 U. S.hk. 19. L. ed.772); 
ns China, 1 WbXL 68 (74 D. 8. bk. 19, L. ed. 

2: The Siren, 7 Wall. 155 (74 U. 8. bk. 19, L. 
129). 
And this maritime Hen or hypothecation of 
tba vessel adheres to the ship from the mo- 
ment it attaches as a proprietary interest— a 
Jui in r§ — ^and travels with her wherever she may 
go and in whatever condition she may be, so 
bag as her identity aa a ship is preserved. 

U8U. S. 



1 Jacobsen, Sea Laws. ehi^. L p. 15; 
Reddie, Law, Mar. Com. 89; 2 Eay, Law Ship- 
masters and Seamen, 975; Williams and Brui e 
Adm. Jur. 65; The Mine, 1 W. Rob. Ill; T/te 
Europa, 2 Moore, P. C. (N. 8.) 1: T/ie 
Chartee Amelia, 2 L. R. Adm. 880; 2vW Bold 
Bucdeugh, 7 Moore, P. C. 267. 

The source and origin of this lien is to be 
found in that ancient rule of the maritime law 
which gave a sort of personality to the ship, 
and imposed a responsibility for the faults of 
its navigation upon her as the offender or guilty 
thing, urespecave of the personality of her 
owner. 

The dictum of Dr. Lushington in 7^ 2>rut (f , 
1 W. Rob. 898, that *'The liability of the ship, 
and tbe responsibility of the owners, are con- 
vertible terms," has not passed unquestioned 
in England (Marsden on Collision 2d ed. 1885, 
86, n), and if it has the meaning apparently 
fldven to it by the learned Judge, in Jntitian if 
N. dN. T.Trani. Cb. 17 Blatchf . 287, that the 
ship is only liable tiirough the owner, and tbe 
owner never through the ship, we venture to 
say does not correctly express the principle by 
which the maritime law determines the Uablli^ 
of the ship. And that Dr, Lushington did 
not so intend is, we think, clear by his opinion 
hi the case of The Aline, 1 W. Rob., 111. 

See The Malek Adhel, 2 How. 284 (48 U. a 
bk. 11, L. ed. 289); The China, eupra: Free- 
man y. Buckingham, 18 How. ISS^ (TO IT. 8. 
bk. 15, L. ed. 841). 

And out of this responslbiU^ which the- 
maritime law imposes upon the offending yes- 
sel has crown the peculiar remedy of the court 
of admiral^r» in rem. Its sole purpose is to- 
enforce the fien by which the ship is nound. 

The Bock Idand Bridge, ^l^tSL 215(7817. 
a bk. 18, L. ed. 754). 

It was also out of this ancient distinction be- 
tween the liability of the vessel and tb«» liability 
of the person, uiat grew the mode by which 
the principle (grafted upon the Roman law by 
the maritime mw) of lunidng the personal lia- 
bili^ of the shipowner to Ids sea fortune, wu» 
carried into effect 

The shipowner was allowed to dischar^ him- 
self from nis personal liability by abduauuing' 
to his creditor the ship and freight. 

But he could not by any act limit the liabil- 
ity of the diip, nor impair in any degree the- 
remedy which the maritime law gave the cred- 
itor tn rem. 

In Norwich Company y. Wright, 18 Wall 104 
(80 U.S. bk. 20, L. ed. 685}, it is Jus^ said that, 
'* The learned opinion of Judge Ware in the- 
case of The Bebeeea leaves little to be desired 
on the subject" of the history of the maritime 
law hi this respect 

The sea fortune of the owner, which he ex- 
poses to hypothecation and risk, is his ship, 
nowever its value may fluctuate nom time to- 
time. 

Under the maritime Isw as administered in 
France, we understand that the shlpownei who 
should, after a collision resulting in serious dam- 
age to his vessel, repair his vsMel fuUy and for 
a new voyage, would be held to have elected 
not to abandon, and therefore could not there- 
after set up his privilege of limitation against 
the creditor. 

Upon this review of the maritime law as it 
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was administered when the Act of Congress of 
March, 1851, was jMSsed, it is plain that at that 
time the sufterer hy colusioxi, in this country, 
had his remedy agiunst the offending vessel, to 
the full extent of the value of the owner's in- 
terest in that vessel at the time when such value 
was sought to he appropriated for his benefit 

Has this remedy been taken from him by the 
Actof March 3. 1851? 

There is a twofold purpose in this statute. 
One purpose is to limit the shipowner's liability 
hi every case of loss without his privity to the 
value of his interest in the vessel and pending 
freight; the other, to apportion tliat value 
among the sufferers by the wrong, in the special 
•case where there are several on the same voyage 
«nd the whole value of the vessel and freight is 
not sufficient to make compensation to each of 
them. 

The principle of limiting the shipowner's lia- 
bility to the value of his Interest in the ship 
comes, as we have seen, from the maritime law 
of Continental Europe; the principle of appor- 
tioning such value among tne sufferers where 
the dfumants are more than one, from the equity 
system of England. 

But it must be conceded, we think, that the 
rule for measuring the shipowner's liability 
which the statute intends is a rule of uniform 
application — ^that is, a rule which will provide 
the same measure whether the creditor cmimant 
be one or several, or whether the mode of ap- 
plying that measure shall be by the specific 
mode of a "transfer/ or any other appropriate 
proceeding. 

We imderstand the circuit court to have held 
that the liability of the appellee, as owner of 
the steamer, Ib limited by the Act to the value 
of tlie vessel "as she was immediately after the 
iojur{r was inflicted;" and as, in the opinion of 
the circuit court, " no liability can rest upon 
the vessel which does not exist against the 
owner;" therefore no liability can rest upon the 
vessel which will not be extinguished by the 
piy mcnt into court of a sum of money equiva- 
lent to "the value of the offending ship in the 
condition in which she was immediately after 
the disaster." 

This construction of the statute we contest 

It is not easily understood why, if Congress 
bad intended any such radical change oi the 
maritime law of the country — a diange so radi- 
cal that it, in effect, does away with the ancient 
maritime rule that the maritime lien travels 
with the keel, and con only be extinguished by 
a sale, or its equivalent, of the vessel — the in- 
tention should not have been clearly expressed. 

And in construing the statute it should be 
borne in mind that if its principle is not " ty- 
rannical," OS it is said to be in TA^ Etirick, 6L, 
R. Prob. Div. 127, it is. certainly, as is said in 
The Benaret, 14 Jur. 581, and approved by 
Judge Sprague in Allc.i v. Mackay, 1 Sprague, 
224," an intrenchment, so far as it goes, on the 
general principle of every man being entitled to 
recover the whole of his loss from the individ- 
ual who inflicts it, and. therefore, must not be 
extended beyond the fair import of its lan- 
guage." 

The reasoning of the circuit court we under- 
stand to be this: that, in cases of collision, the 
statute (1) measures the owner's liability by the 
value of nis vessel immediately after ue ooUi- 



sion; and (8) as the vessel's liability is measured 
by the owner's liability, therefore, (8) the ve0- 
sel is only liable to the extent of her value as 
she came out of the coIUsion. 

We deny both this oonduMon and its prem- 
ise. 

If the freighter obtained a maritime lien upon 
the vessel as an element of his contract of at* 
f rei^htment, and the owners of the inlured ves- 
sel a like Men upon the instant of the uiJuiT,we 
fail to find anything in the statute to impair the 
force of those liens, whatever may be the lim- 
itation it places upon the owner's liability, or the 
sufferer's remedy in penonam. 

We submit that the course of reasoning of 
the circuit court should be reversed, and that the 
premise should be that the statute expresses but 
one measure for the owner's liability, and that 
is the value of the vessel when it shall be trans- 
ferred for the benefit of the creditor; and from 
this premise the only sound conclusion is that 
where there is an existing vessel, the owner's 
liability is, therefore, the value of that vessel 
when either the vessel itself or its representative 
value shall be appropriated for the benefit of 
the creditor. 

In Nortoieh Companyy, Wright, IS Wall 104 
(80 U. S. bk. 20, L. ed. 585), this court disoov- 
ered the intention of Couffress as to the measure 
of the shipowner's liabmty in " the provision 
for the shipowner to dischiarge himself, as in 
the maritime law, by giving up the vessel and 
freight" 

But if this provision of a transfer is decisive 
evidence, as tiie court found it to be, of the in- 
tention of the statute to measure the owner's 
liability by the value of the vessel at some time 
after the collision, is it not with greater reason 
decisive evidence that the statute intends the 
absolute liability to remain until the owner shall 
either transfer the vessel "in compliance with 
the requirements of the Act," or do some other 
equivalent thing? And does it not necessarily 
follow that the equivalent thing to do must he 
something which will give to the claimants the 
value of the vessel at the time the thing was 
done? And that therefore, if the owner may 
pay value into court instead of transferring tb^i 
vessel to a trustee, such value must be the 
value of the vessel as she then is when the 
payment into court is made? 

If Uiis is not so, the statute is open to the 
objection that it provides two differing measures 
of liability: one furnished by the viUue of the 
vessel when transferred, in tpeeie, and the 
oUier by her value in money at some other time. 

From the decision that the value of the ves- 
sel which measures the owner's liabflity is its 
value after the collision, and not before, be- 
cause of the statute provision of transfer, it nec- 
essarily follows that the transfer intendea by the 
statute is a present transfer. For if the pro- 
vision is open to the construction that the trans- 
fer may be as of any past time, it may as well 
mean a time before the collision as after. 

The Bmrfaetar, 103 U. S. 246 nSk. 26, L. ed. 
851); The SeaOand, 105 U. 8. 24 (Bk. 26, L. ed. 
1001). 

If the transfer has any force by the statute 
whatever, it must be the force given it by the 
court in TJie Bentffietor, It must carry to the 
creditor the value of the vessel at the time when 
the limit of the owner's liability arises, which 
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ii not imtfl the transfer is made. Then, and 
not tin tlien, his liability becomes wholly real, 
mod ceases to be at all penonaL 

The oolj other provision of the statute con- 
cerning the single creditor, whose case we are 
now considering, is that of section 8 of the 
<»riginal Act: the general proyision that the 
liability of the owner, etc, "shall in no case 
«xeeed the amount or yalue of the interest of 
floch owner or owners, respectlTely , in such ship 
or vessel and her freight then pending." 

But this declaration is in close harmony with 
the provision of a transfer. If the provision 
for a transfer requires the owner to transfer his 
whole present interest in the vessel for the bene- 
fit of the creditOT, the inference is necessary 
and unavoidable that this declaration means 
that in the case of an ezlBting wrong-doinff 
vessel which can be transferred, the liability (3 
the owner shidl not exceed the amount or value 
of the interest therein which the owner is re- 
quired to transfer if he elects to transfer any- 
lb|nff. 

The declaration of section 8 Is only the dec- 
laration of the maritime law that the ship- 
owner, in the cases there mentioned, may, if he 
chooses, restrict his creditor to the remedy 
which the maritime law gives him in rem 
aeainat the vessel: or, as it is expressed in The 
O ina, the ''primary liability" Is regarded as 
upon the vessel and the limitation ^'limits the 
creditor to this part of the owner's property." 

For the statute makes no attempt to interfere 
with the ordinary jurisdiction of the adndralty 
court in rem. Indeed this provision for a trans- 
fer "to a trustee" seems to have been intended 
ioT the purpose of affording the state or com- 
mon-law courts a method of applying Uie stat- 
ute analogous to that which is pecuBar to the 
admiralty court. 

The section of the statute providing, wiih 
distinctness, for an apportionment, in uie case 
of several claimants, of "the sum for which the 
owner may be liable among the parties entitled 
thereto," is also in entire harmony with the 
position we have sought to maintain. 

What is the sum here referred to? Obviously 
the sum which is "not sufficient to make com- 
pensation to each" of these parties; and that 
sum is the "whole value oi the vessel and 
freight for the vovage;" and that vessel is the 
vessel which, by the maritime law, isbound,and 
as she is bound, to make that compensation. 
And this is the value which, as we have seen, 
the creditor is entitled to receive by the statu- 
tory tnmsf er. 

In this discussion we have purposely kept in 
mind the case of an existing vessel-— existing at 
the time when the applicauon of the statute is 
sought For that is the case of these appellants. 
In met their case is that, not of an actuallv ex- 
isting vessel merely, but of such a vessel lying 
under actual condemnation of the admiralty 
court. 

The question concerning these appellants is 
jtimply whether this statute has the effect to 
<:ischarge a vessel so situated from its obliga- 
tioos in any other way than by the usual one 
in which such obligationsmay be discharged in 
an rulniiralty court 

Meeere. JeremUhh Halsej- and /. W. 0. 
Leweridffe, tot appellee: 

There avs now, as there would have been if 
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the steamer had been in the custody of the 
court wiien this petition was filed, oo^ two 
questions to be considered: 

1. Is the petitioner entitled to the Ifanita- 
tion which the statute gives? 

2. What is the amount at which the statute 
fixes such limitation? 

That it is entitled to such limitatloo was 
setUed by this court in the case of Ifbrwick C. 
V. Wru/kt, 18 Wall. 104 (80 U. 8. bk. 90, L. 
ed. 0185), find this proceeding was by that de- 
cision expressly authorized, and has bem taken 
in strict conformity with it and the rules there 
established. 

In that case this court held that "the rule of 
the maritime law was intended to be adopted,'* 
and that the owner's liability was limited to tbu 
value of his interest in the vessel andherfrel^t, 
viz. : to that value which the owner would have 
been compelled under the oeneral maritima law 
to surrender in order to oe discharged from 
liabUity. 

This amount has been fixed and aocorately 
fixed by the xeportof the commissioner in this 
proceeding. 

The valuation of the steamer at the time the 
stipulation was taken in the Place suit and 
after she had been raised and repaired In no 
way affects that amount, which Is always the 
same whether the vessel is repaired or not 

See "The Benefactor'' 108 U. 8. 889 (Bk. 26. 
L. ed. 861); 17 Blatdii, 929. 

Care should be taken to discriminate between 
the rule of limitation of liability and the pro- 
ceedings to be taken to obtain such Umitaaon. 

The rule of limitation, under the maritime 
h&w, is that the liability is limited to the ship 
and the freight; i, e,, to the property whidi the 
shipowner put at risk for the expedition in 
question— to his sea fortune, and not his prop- 
er^ on land. 

Our statute contains both a rule of limitation 
and proceedings to obtain the benefit of it The 
rule of limitation which it awards Ib, as was de- 
cided by the supreme court, the rule of the 
maritime law. 

The proceedings which it provides are two: 
OL) appropriate proceedings before a competent 
court; (2) a transfer to a trustee by the ship- 
owner or shipowners "of his or their interest 
in such vessel or freight" 

And furthermore Uie defense of limited lia- 
bility may be availed of by answer or plea, at 
least so far as to obtain protection against the 
libelants in a suit in admiralty, to recover for 
the damages caused by the collision ; and where 
there is a total loss of ship and freight, the 
statute may be invoked as a full defense. 

The aeaUan4, 105 U. 8. 24 (Bk. 26, L. ed. 
1001); Thamtneeen v. WkitwiU, 81 Bh&tchf. 0. 
C. 45. 

Whatever be the proceeding, the rule of 
limitation must be the same. 

The question raised by the daim of the ap- 
pellants, that the amount collected of the 
insurers should have been included in the 
appraisementyhas not been expressly determined 
by this court: but expressions used in various 
opinions indicate that ship owners are liable 
under the Act for such insurance. 

Th0 BenrfaeUfr, eupra, 246 (854); TheHTorlk 
Star, 106 U. 8. p. d9(Bk. 87, L. ed.96); Nantiek 
Oo. V. WtigU, muffra, 196 (69^; The SeaOand, 
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$wpra, 28(1003); Moore ▼. Am, Traru. Oo, 84 
How. 89 (66 U. 8. bk. 16, L. ed. 674.) 

The dedsioiis of the district and circuit courts 
have been uniform against the claim of the 
appellants. 

Wation y. Mark», 8 Am. Law. Reg. 167; 8 Ben. 

S. 817; 17 Blatchf. 288; The Pahtigo, 2 Flip. 
36; Thommeeen v. Whitwitt, tupra; The Oity 
of Golumbue, 28 Fed. Rep. 460. 

"The amount or value of the interest of such 
owner in sudi vessel and her freight then pend- 
ing/' which is made the measure of his labil- 
ity, means simply the value of his interest or 
share. 

The construction of section 4288, is aided by 
the language of section 4284, being section 4 
of the origmal Act, which describes the liabil- 
ity as "the whole value of the vessel and her 
freight for the vovage." 

idl claims for damages arising from the dis- 
aster stand upon an equality when the whole 
value is insufficient to make full compensation; 
and the measure of the owner's Uabuity is the 
same whether he surrenders his interest under 
section 4286, or takes "appropriate proceed- 
hin*' imder section 4284. 

The "whole value of the vessel and freight 
for the voyage" is clearly the limit of the ua- 
bility; and in the case of part owners, each is 
liable only for the valiM of his interest or share 
in the ship. 

This construction gives full effect to the Ian- 
gua^ of each section, and renders them har- 
monious. 

The entire exemption from damage by fire 
given by section 4282 tends to show tnat msur- 
ancewas not included in the amount of the 
owner's liability, under section 4288. 

The Act should be f airlv construed for the 
furtherance of the object in view. It was en- 
acted "to encourage persons to become tiie 
owners of ships," and to encourage navigation 
and commerce. 

This court, from the case of T^ Oity of Nor- 
tMcA, 9upra, to the case of the l¥9i^<9nc0 dbN. 
r. a. 8. Oo. V. HiUMfg. Co. 109 U. S. 678 (Bk. 
27, L. ed. 1088), has manifested no hostility to 
the Act. but has construed and applied its pro- 
visions in a liberal spirit, and in a manner to 
1)romote the ereat ana important benefits which 
twas intended to confer upon Ihe shipping 
interests of thisooontry. 

[460] ^* JuiHee Bradley delivered the opinion 
of the court: 

This case arose out of a odllision which oc- 
curred on Long Island Sound, opposite Hunt- 
ington, on the 18th of April, 1866, between 
the Steamboat "City of Norwich," belonging 
to the Norwich and New York Transportation 
Company, the appellee, and the schooner 
"General S. Van yuet,'' belonging to William 
A. Wright and others, appeUants, by which 
th6 schooner and her cargo were sunk and lost, 
and the steamboat was set on fire and sunk, and 
her cargo lost The owners of the schooner 
filed a ubd in penonam in the District Court of 
the United States for the District of Connecti- 
cut, against the owners of the steamboat, and 
obtained a decree for about $20,000 for the 
schooner, and about $2,000 for her cargo, with 
interest Before the decree was paflSed, Uie 
respondent filed a petition, stating that pro- 
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ceedings in rem had been commenced against 
the steamboat in the District Court of the 
United States for the Eastern District of New 
York, for the recoverv of damages for the loss 
of the cargo on board said steamboat; and it 
prayed leave to show the whole amount of dam- 
ages sustained by all parties, and the value of 
the steamer and her freight then pending; and 
that the libelant might have a decree for onlv 
such proportion of dama^ sustained by it 
as the value of steamer ana freip:ht bore to the 
whole amount of damages sustained by all par- 
ties by the collision, thfi claim being made un- 
der the Limited Liability Act of 1861. The 
district court denied the prayer of this petition^ 
holdine that it had no Jurisdiction to give re- 
lief. On appeal to the circuit court the decree 
was afflrmect and the petition for limitation of 
liability was denied, on the ground that cases of 
collision were not within the Act The case 
then came to this court, and we held, flnt, that 
the Act of 1861 adopted the general maritime 
law in r^erenoe to limited liabflity as contra- 
distinguished from the English law, measuring 
the li^>ility by the value of ship and freight 
after, histead of before, the collision; secondly, 
that the Act embraced cases of damage re- 
ceived by collision as well as cases of inlury to 
the cargo of the offending ship; thirdly, that 
the District Courts of the United States, as 
courts of admiralty, have lurisdiction to ad- 
minister the ]a,w:fourthiy, that the proper court 
to hear and determine the question is the court 
whi6h has possession of the fund, that is, the 
ship and freight or the proceeds and value 
thereof. And in view of the want of rules of 
procedure, and of any uniform practice on the 
subject, we directed that proceedings should 
be suspended in the District Court ox Connect- 
icut, m order to give the respondent an op 
portuni^ of making the proper application 
to the District Court of the Eastern District 
of New York, which had possession of the 
steamer, or a stipulation for her value in lieu of 
the steamer itself. We also adopted some gen- 
eral rules of practice for the aid and guidance 
of the district courts in such cases. 18 Wall. 104 
[80 U. S. bk. 20, L. ed. 685]. 

The libel in rem, filed in the District Court 
for the Eastern District of New York, was filed 
1^ George Place and Charles Place (now appel- 
huits here) in August, 1866, after the steam- 
boat had been rai^ and carried to the shore 
of Long Island and repaired. The Norwich 
and New York Transportation Company ap- 
peared as claimant, and filed an answer and a 
petition to have the benefit of the Act of 1851 
for a limitation of its liability to the value of 
the steamboat and freight pending at the time 
of the collision and fire. Other libels were also 
filed by other owners of cargo. The steamer 
as repaired was appraised at $70,000. 

On the 18th day of June, 1872, after the de- 
cision of this court was rendered in the case of 
Norwich and K T. Trane. Oo, v. Wright. 
the Company, Irr leave of the court, filed a new 
petition in the District Court for the Eastern 
Difl^ct of New York for the benefit of limited 
liabOity under the Act of 1861, conformably to 
the rules adopted by this court 

The petition stated the various claims against 
the verael arising out of the coUision (amount- 
ing to nearly f loO,000), the previous proceed- 
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IngB thai bad been taken, tbe Ubeli fbal bad 
been filed, tbe dnmmstances of tbe loss, tbe 
nising and repair of tbe Tesael, etc. ; and prayed 
for a new appraisement in accordance witb tbe 
dedaion of tbia court, a monition to claimants, 
etc, as will more fuUy appear in tbe finding 
of facts made l^ tbe cmnm court, bereinafter 
atated. 

Orders for publication and appraisement 
were made pursuant to tbe prayer of tbe peti- 
iioD. and tbe commissioner appointed to make 
tbe appraisement reported as follows, to wit: 

"In ascertaining the value of tbe steamboat 
City of Korwicb, as directed by tbe order of 
reference berein, I bave followed wbat I 
understood to bave been tbe decision of tbe 
Supreme Court of tbe United States in tbe case 
of ^¥rigbt against tbe owners of tbis boat (18 
Wall. 104), and bave ascertained ber value in 
tbe situation and condition sbe was in after tbe 
collision and before ^e was raised; and I find 
from tbe testimony taken before me tbat sbe 
was at tbat time of tbe value of $2,500. I 
bave arrived at sucb value by taking tbe testi- 
mony as to ber value in New York after sbe 
was raised by ber owners and brougbt tbere, 
wbicb sbowstbat sbe was tben andttusre wortb 
tbe sum of $25,000; and I bave deducted from 
tbat amount tbe sum of $22,500, bein^ tbe sum 
wbicb, according to tbe testimony, it nad actu- 
ally cost to raise ber and bring ber to New 
York, wbicb leaves $2,500 to be ber value, as 
I bave above stated." 

Exceptions were taken to tbe report: first, 
tbat tbe former appraisement of $70,000 was 
landing on tbe parties and Uie court; secondhr, 
tbat tbe appraisement sbould bave been for tbe 
value at tbe steamer immediately before tbe 
collision; tbirdly, tbat it sbould bave been for 
Ibe value immediately after tbe collision, be- 
fore tbe occurrence of damage by tbe fire; 
fourtbly, tbat tbere sbould bave been no de- 
duction for tbe expenses of raising tbe steamer; 
flftbly, tbat tbe sum of $800 sbould bave 
been added for tbe pending freigbt; sixtbly, 
tbat tbe monev received for insurance on tbe 
vessel sbould nave been added, amounting to 
$49,288.07. 

Tlie exc^>tioii8 were overruled, and a decree 
was made autborlzinff tbe petitioners to pay 
into court tbe sum of $2,500, tbe value of tbe 
■teamer, and directing a monition to issue, cit- 
ing all parties intereSed to appear and prove 
their claims, restraining tbe rurtber prosecu- 
tioD of all suits, and appointing a commissioner 
to take proof ox daima. On tbe subsequent re> 
port of tbe commissioner a final decree was 
made in January, 1879, distributing tbe fund 
in ooort and discbarging tbe petiooners from 
further demands. 

Tbe case was appealed to tbe circuit court 
and argued before Ifr, JtuHee Strong, who, hi 
October, 1879, afllrmed tbe decree of the district 
court, but tbe decree of affirmance was not en- 
tered until July 8, 1882. Tbat decree is now 
before us for review. 

The finding of facta by tbe circuit court is 
substantiaDy as follows : 

1. It states tbe fact of the collision, and that 
"it was caused by tbe negligence of the steam- 
boat's officers or bands, without any design, 
neglect, privity or knowledge of her owners. 
Very aoon, within half an hour after the col- 
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lision, tbe boat took fire, ber deck and upper 
works were burned off, and sbe sunk in about 
twen^ fathoms of water. The fire was tbe di> 
rect consequence of the collision and insepa- 
rable from It It was caused by tbe rushing of 
tbe waters through the brdcen null of the boiU, 
wherebv the fire was driven out of the furnaces 
wposk the wood work, and the boat sank by 
reason of her filling with water. 

"2, At tbe time of tbe disaster the boat bad 
a cargo of merchandise on board belonging to 
different freighters, all of which was totally 
lost Thefrdght then pending amounted to 

S600, but none of it was earned or received by 
le ship owners. 

"8. Sometime after the steamboat was sunk 
and her cargo destroyed, die was raised by salv- 
ors and taken to tbe Long Island shore, with- 
in the Port of New York, where she was re* 
paired." 

4. It states tbe suit by Wright A Co., in the 
District Courtof tbe United Statesfor tbe Dis- 
trict of Connecticut, and the dedsion of the su- 
preme court in that case. 

6. It states tbe proceedings upon libel filed 
by George and Charles Place m the District r^fv^t 
Ckjurt for the Eastern District of New Yoric l*^^ J 
the appraisement at $70,000, and the release of 
the vessel to tbe complainant (The Norwich A 
N. Y. Traus. Co.) upon its giving stipulation 
therefor, adding: " The stipulation purported 
to be for the security not onlv of the Messrs^ 
Place, but also for the benefit of all persons 
who might, by due proceedings in said court, 
show themselves entitled to liens upon the vea- 
sel by reason of said collision. Tne appraise- 
ment was of the value of the vessel as it was 
after she bad been raised and rroaired. It was 
returned into tbe court on the llth of March, 
1887, and the stipulation in the amount of the 
appraisement was filed on the 29th dayof tbe 
same month. On the 20tb day of I)ecem- 
ber, 1809; tbe district court ordered decrees to 
be entered in favor of the libelants in all tbe 
suits commenced against tbe steamer as afore* 
said. 

"8. Such was the condition of the litigation 
when tbe present petition was filed in July, 
1872, after the rendition of the iudgment by 
the supreme court in the pase oi tbe Ubel <n 
William A. Wrigbt«t al. in the District Court 
of Conneetiout Tbe petition prayed that, in 
conf ormi^ witb tbe Act of Congress, tbe de- 
dsion of tne supreme court, and the admiralty 
rules made in pursuance thereof, tbe court 
would cause an appraisement to be made of the 
value of tbe interest of the petitioner in tbe 
steamboat, and ber freigbt for the voyage in 
which ahe was employed, for which it was 
liable; and that an order sbould be made for 
paying the amount of such valuation into court, 
or for giving a stipulation therefor, witb sure- 
ties. It prayed further for a monition against 
all the parsons claiming damages arising out of 
ibe said collision and fSe, citing them to appear 
and make proof of their daims; and it prayed 
also for a restraining order against tbe nmher 
prosecution of all or any suits against tbe steam- 
Doat or tbe petitioner for any damage caused 
by the collimon, fire and loss. There was also 
a prayer for general relief. The monition was 
iasued, the appellants appeared, and an order 
was made f q^ an appraiMonent of tbe amount or 
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Talne of the interest of the petitionen as own- 
ers. respectlTely, of said steamboat and her 
1741 freight, pending lor the voyage upon which she 
^ was empbyed, for which the petitioners were 
liable. 'A restraining order, as prayed for, was 
also uade. Porsoant to the direction ox the 
court, an appraisement was made. The ap- 
praiser ascertained and reported the value of 
the steamboat, as she lay immediately after the 
collidon and fire, and before she was raised, to 
have been $3,600; and the district court con- 
firmed Uie report and erdered the amount to be 
paid into the registry, which was accordingly 
done. 

"7. Thevalueof the interest of the petition- 
ers in the steamboat, as she was immediately 
after the disaster, was $2,500 and no more. 

*'8. The value of that interest immediately 
before the collision was $70,000. 

" 9. When the collision occurred the steam- 
boat was insured against fire (not against marine 
disaster), and upon the several policies the pe- 
titioneiB, as owners, have recovered from the 
underwriters the sum of $40,288.07; that part 
of said sum was recovered by the petitioner 
herein in an action brought by it in the Circuit 
Ck>urt of the United States for the District of 
Oonnecticut on one of sidd five policies against 
Uie Western Massachusetts Insurance Com- 
pany. One of the defenses in that action was 
that the loss and damages were occasioned by 
the collision (which is the same mentioned in 
these proceedings), while the petitioner herein 
claimed that the greater part of the loss was by 
fire. The court neld in that case that there 
were two classes of losses : one, the damage 
done the steamer by the collision itself, and the 
other caused by the fire. The damasescaused 
by the collision were proved at $15,000. The 
damajzes caused by the fire were determined to 
be $69,000. The sdd insurance company moved 
for a new trial, but the motion was demed. 

" 10. The steamboat itself has never been 
surrendered or transferred to a trustee for the 
persons injured by her fault" 

The condusioDs at which JutUee Strong ar- 
rived upon these foots were : 1. That the ^ue 
of the steamboat immediately after the collision 
and fire, as she lay at the bottom of the sound, 
with her pendins freight, was the measure of 
the owners' liabuitj', and the amount to be ap- 
C4761 portioned. 8. That insurance is not an t'nt^rM^ 
^ ** in the vessel within the meaning of the third sec- 
tion of the Act of 1851, or section 4288 of the 
Revised Statutes. 8. Thatthelfanitationof the 
owners' liabili^ under the Act is as applicable 
when the proceeding is in rem, as when it istn 
p&rmnam; so that, If the owner's liability is 
only the amount dt the vessel's value when at 
the bottom of the sound, the ves8el*s liability, 
after being raised and repaired, is no greater. 

The first ground of error which we shall no- 
tice is the alleged want of Jurisdiction in the 
district court to allow a reappraisement of the 
steamboat for the purpose of fixing her value 
as the limit of the owner's liability, after ber 
value had once been appraised at $70,000, and 
she had been delivered to the claimants upon 
their stipulation for that amount This ground 
cannot be maintained, because the quesnon had 
not then been decided, what particular time 
was to be taken for flzmg the vahie of the ves- 
sel in reference to the lunited liaUlity of the 
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owners. They wished to have possession of 
her, and were willing to give a sttpulation for 
her full value at that time in cnrder to obtain 
such possession. Had the vessel remained in 
custody until the final petition for a limited lia- 
bility wfis filed, the court would have been at 
liberty then to determine the time at which the 
value of the vessel should be taken for thai 
purpose, and to order a new i^pndsement if 
necessary. The stipulation given merely stood 
in place of the venel itself, and did not de> 
prive the court of any of its power. The sub- 
sequent trial on the merits, the interlocutory 
decree in favor of the libelants, and the report 
of the commissioner showinff the amount of 
their damage, did not predude the doimimta 
from ezercising their riffht to proceed for a 
limitation of their liabiluy under the rules of 
procedure adopted by this court. The trial on 
the merits resulted in determining which vessel 
was in fault, and in liquidating the amount of 
dama|;e sustained by tne libelttits, to be used 
as a bads of their pro rata share in the fund 
which might ultimately be decreed, subject to 
their claim and the daims of other parties. It 
did not settle the amount of that fund, nor the 
extent of the liabili^ of the owners of the steam- 
er. Inthecaseof 2^ Bentfaetor, 108 U. S. 289 
[Bk. 25, L. ed. 851], this matter was fully con- 
sidered,andweheldthat"Theamountrecovered, 
whether before the limitation proceedinffs are 
commenced or afterwards, and whether in the 
court of first instance or an appdlate court, 
will stand as the recoveror's basis for pro rata 
division when the condemned fund is distribut- 
ed. In all other respects the proceedings for 
obtaining a Ihnitation of liability may proceed 
hi the orainary course.^ In view of the want 
of any settled practice on the sublect this 
court, in its opinion in the case of Jforwieh d 
JV: T. Traru. Co. v. Wright, sumsted the pre- 
cise course which was taken by the petitioners. 
(18 Wall. 126.) We think it was the proper 
course, and that the district court had Jurisdic- 
tion to entertahi the petition, and to order a new 
appraisement 

The next question to be considered is: At what 
time ought tne value of the vessel and her pend- 
ing freight to be taken, in fixing the amount of 
her owners' liability? Ought it to be taken as 
it was immediatelv before the collision or after- 
wards ? And if afterwards, at what time after- 
wards? The first question has been repeat- 
edly answered by the decisions of this court 
We held in Norwich Oo, v. Wright, and have 
held and dedded in many cases since, that the 
Act of Congress adopted the rule of the mari- 
time law ascontradisanffuished from that of the 
English law on this subject ; and that the value 
of me vessel and freight after, and not before, 
the coUision is to be taken. But at what pre- 
dse time after the collision this value should 
be taken has not been fully determined so as 
to establiidi a general rule on the subject That 
is a question which deserves some considera^ 
tion. In the case of The Scotland, 105 U. 8. 
24 [Bk. 26. L. od. 10011, the collision occurred 
opposite Fire Island light and the steamer, 
bemg much injured, put back, in order if pos- 
sible to return to New York, but was unable 
to get further than the middle ground outside 
and south of San^ Hook, where she sank, and 
nothing was savea bat a few strippings, taken 
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from ber before she went down. We held that 
theee strippiDffs were nil of the ship that could 
be valuea, although she had run thirty or forty 
miles after the collision. The value was taken, 
not as it was, or as it might have been supposed 
to be, immediately after the collision, but as it 
was after the eGTects of the collision were fully 
developed iu the sinking of the ship. 

An examination of the statute will afford 
light on this subject Section 4288 declares 
that the liabilitv of the owner of any vessel (for 
various acts ana tbinn mentioDed) shall '*in no 
case" exceed the value of his interest in the 
vessel and her freight then pending. When it 
says " in no caae, does it mean that for each 
earn of " embezzlement, loss, destruction, col- 
Uflion, etc, happening during the whole voyage, 
bis liability may extend to the value of Bis 
whole interest in the vessel? Twen^ cases 
might occur in the course of a vovage, and all 
at different times. Does not the provisioQ 
made in the 4284th section, for compensation 
jpro rata to each party injured, apply to all 
cases of loss and damage happei:dngdtmngthe 
entire voyage ; happening, that is, bv the fault 
of the master or crew, and without tne privity 
or knowledge of the owner ? Pending freight 
is of no value to the shipowner until it is earned; 
and it is not earned, if earned at all, tmtil the 
oondusion of the vovage. Does this not show 
that every " case ** In which the principle of 



limited tiabili^ is to be applied means eveiy 
voyage? We think it does. It seems, to us 
that we fair inference to be drawn from section 
4288 is that the wyage defines the limits and 
boundary of the ea»u$, or case, to which the 
law is to be applied. 

This is rendered certau bv the language 
of section 4284, which is : '^ Whenever anv 
such embezzlement, loss, or destruction is suf- 
fered by several fndghters, or owners of goods, 
wares, merchandise, or any property whatever, 
on the tame wyage^ and tne whole value of 
the vessel, and her freight far the wyoffe, is 
not suflQcfent to make compensation to each of 
than, they shall receive compensation from the 
owner of the vessel in proportion to their re- 
q)ecti ve losses. " There may be more than one 
case of embezzlement during the voyage, and 
more than one case of loss and destruction, and 
they may happen at different and successive 
tfmee, yet they are to be compensated pro rata. 
This shows conclusively that it must be at the 
terminatkm of tiie "voyage," that the vessel is 
to be appraised, and the freight (if any be 
earned) is to be added to the account for the 
pimpose of showing the amount of the owner's 
bability. 

This conclusion is corroborated by section 
4286, which declares that it shall be a sufficient 
compliance with the requirements of the law if 
the owner shall transfer his interest in the ves- 
sel and freight to a trustee for the benefit of the 
claimants. In most cases this cannot be done 
until the voyage is ended, for, untQ then, the 
embezzlement, loss, or destruction of prop e rty 
cannot be known. 

And this was manifestlv the maritime law, 
for by that law the abandonment of the ship 
and ueight (when not lost) was the remedy of 
the owners to acquit themselves of liabilitv ; 
and, of course, tins could only be done at the 
termiitttion of the voyage, if the ship was 

tl8 U. S. 



lost, and the voyage never completed, the own- 
ers were freed from all liability. Boulav Patv, 
Droit Com. Mar. tit 111. sec. 1, pp. 288, 2.5, 
etc.; Emeri^n, Contrats & la Grosse, chap. 4, 
sec. 11. Subs. 1 , 2; Valin, Com. lib. 11. tit. VIIL 
art. II.; Consolato del. Mare, cliaps. 84 (141). 
186 (18^. 227 (104), 239; Pardessus, Collection, 
vol. 2; (jleirac, Nav. de Rivieres, art. XV. 

If, however, by reason of the loss or sinking 
of the ship the voyage is never completc<l, but 
Is broken up and ended by causes over which 
the owners have no control, the value of the 
ship (if it has any value) at the time of such 
breaking up and ending of the voyage must be 
taken as the measure of the owners' liabilitv. 
In most cases of this character no freight wil) 
be earned; but if any shall have been earned, 
it will be added to the value of the ship in esti- 
mating the amount of the owners' uability. 
These consequences are so obvious that no at- 
tempt at argument can make them any plainer. 

If this vfew is correct, it follows, as a matter 
of course, diat any salvia^ operations, under- 
taken for ^e purpose of recovering from the 
bottom of the sea any portion of me wreck, 
after the disastrous encung of the voyage as above 
supposed, can have no enect on the question of 
the liability of the owners. Their Hability is 
fixed when the voyage is ended. The subsc 
quent history of the wreck can only furnish ev- 
idence of its value at that point or time. And 
it makes no difference, in this regard, whether 
the salvage is effected by the owners, or bvany 
other persons. Having fixed the point of thnc 
at which the value is to be taken, the sUtutc 
doe« the rest. It decUures that the liability oi 
the owner shall in no case exceed the amount 
or value of the interest of such owner in such 
vessel and her freight then pending. If the 
vessel arrives in iwrt in a damaged condition, 
and earns some freight, the value at that time 
is the measure of liability: if she goes to tiic 
bottom and earns no freight, the value at that 
time is the criterion. And the benefit of thr 
statute may be obtained, either by abandcninp 
the vessel to the creditors or persons injured, oi 
by having her appraisement made and payfn? 
the money into court, or giving a stipulation ir 
lieu of it, and keeping the vessel This double 
remedy given by our statute is a great conven 
ience to all parties. It does not make two 
measures or standards of liability; for the 
measure is the same whichever course is adopt- 
ed; but it enables the owner to la^ out money 
in recovering and repairing the ship, without 
increasing the burden to which he is subjected. 

It follows from this that the proper valua- 
tioA of the steamer was taken in the court be- 
low, namely: the value which she had when 
she had sunk, and was lying on the bottom of 
the sea. Thatwas the termination of the voyage. 
The next auction to be considered is 
whether the petitioners were bound to account 
for the insurance money received by them for 
the loss of the steamer, as a part of their inter- 
est in the same. The statute, section 4388, de- 
clares that the liability of the owner shall not 
exceed the amount or value of Ws irUero$t in the 
ve8$d and her freight ; and section 4285 de- 
clares that it AtM be a sufficient compliance 
with the law, if he shall transfer his intere9t in 
9ueh De$$el and freight, for the benefit of the 
claimants, to a trustee. Is insurance an interest 
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ia the vessel or frek^t insured, within the 
meaninff of the law? That is the precise ques- 
tion before us. • 

It seems to us. at first view, that the learned 
iustioe who decided the case below was rignt 
in holding that the word "interest" was In- 
tended to refer to the extent or amount of own- 
ership which the partv had in the vessel, such 
as his aliquot share, if he was only a part owner, 
or his contingent interest^f that was the char- 
acter of his ownership. He might be absolute 
owner of the whole snip, or he might own but 
a small fractional pi^ of her, or he might have 
a temx)orai7 or contingent ownership of some 
kind or to some extent. Whatever the extent 
or character of his ownership might be, that is 
to sav, whatever his interest in the ship might 
be, the amount or value of that interest was to 
be the measure of his liabili^. 

This view is coiroborate^ by reference to a 
rule of law which we imppose to be perf ectlv 
well settled, namely: that tne insurance which 
a i)er8on has on property is not an interest in 
the property itself, out is a collateral contract, 
personal to the insured, guarantying him 
against loss of the property bv fire or other spe- 
afied casualty, but not conierring upon mm 
any interest m the property. That interest he 
has already, by virtue of his ownership. If it 
were not for a rule of public policy against 
wagers, requiring insurance to be for indemnity 
merely, he could Just as weU take out insurance 
on anoth^s property as on his own, and it is 
manifest that this would give him no interest 
in the property. He would have an interest in 
the event of its destruction or nondestruction; 
but no interest in the property. A man's inters 
est in property insured is so disthict from the 
insurance, that unless he has such an interest 
independent of the insurance, bis policy will 
be void. 

This rule of law manifests itself in various 
ways. If a mortgagor insures the propoty 
mortgaged, the mort^^^ has no interest in 
the insurance. He may stipulate that the pol- 
icy shall be assigned to nim, and the mortgagor 
may agree to assign it; and if it be assigned 
with the insurer's consent, the mortgagee wiU 
then have the benefit of it; or, if not a^gned 
aooording to agreement, the mortgagee may 
have relief in equity to obtain the benefit of it. 

So where property is sold, the insurance does 
not follow it, but ceases to have any value, un- 
less the insurer consent to the transfer of the 
policy to the grantee of the property. In other 
words, the contract of insurance does not at- 
tach itself to the thing insured, nor go with it 
7hen it is transf erre<r ^ 

It is hardly necessary to cite authorities for a 
rule which has become so elementair. We will 
only refer to a few of them. Lord uJian, King 
in DynM V. DakeU, 4 Bro. Pari. Cas. 497; 8, C. 
2 Marshall, Ins. 801; Z<?rd Hard wicke in iS^^fZara 
Co, V. Badcoek, 8 Atk. 664; CarrcU v. BoBtan 
Marinslns. Oo. 8 Mass. 616; Columbia Iiu. Co. 
V. Lawrence, 10 Pet. 607, 612 [86 U. 8. bk. 9, 
L. ed. 613, 6141; Carpenter t. Providence W. Int. 
Co, 16 Pet 495, 608141 U.S. bk. lOX.ed. 1044, 
1048]; uStnalne, Cd. v. Tl/ler, 16 Wend. 886. 
897; TFtZftm V. ^07, 8 Met. 68; ifW209 V. inne«, 
11 M. AW. 18: MeDonaid T, Blaek'8 Admr. 20 
Ohio, 186; FUmptony. Ine.Co. 48 Vt 497. 

CafroU'w.BoetonMwrineInt, Co., PowUe v. 
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Innee, and McDonaid v. Bk^ek^e Admr,, were 
cases of marine insurance, and the same rule 
was followed in those cases as in cases of in- 
surance against fire. 

It is not an irrelevant consideration in this re- 
gard that the owner of the propertv is under 
no obligation to have it insured. It is purely a 
matter of his own option. And beinff so. it 
would seem to be only fair and right, and a log- 
ical consequence, that if he chooses to insure, 
he should have the benefit of the insurance. 
He does not ti^ the price of insurance from 
the thing insured, but takes it out of the gen- 
eral mass of his estate, to which his genera) 
creditors have a right to look for the satisfac- 
tion of their daims. They are the creditors who 
have the beit right to the insurance. 

Stress is laid upon the hardship of the case. 
It is said to be unjust that the shipowner should 
be entirely indemnified for the loss of his vessel, 
and that the parties who have suffered loss 
from the collision by the fault of his employees 
should get nothing for their indenmity. This 
mode 01 contrasting Uie condition of the parties 
is fidladous. If the shipowner is indenmified 
against loss, it is because he has seen fit to pro- 
vide himself with insurance. The parties suf- 
fering loss from the coUidon could, if they 
chose/ protect themselves in the same way. In 
fact they generally do so; and when they do, it 
becomes a question between their insurers and 
tiie shipowner, whether they or he shall have 
the benefit of his insurance. His insurers have 
to pay his loss. Why should not the insurers 
of the other parties pay their losis? The truth 
is, that the whole question, after all, comes 
back to this: whether a limited liabUity of ship- 
owners is consonant to public policy or not. 
Congress has declared that it is, and tney, and 
not we, are the Judges of that question. 

Havhig, as we think, ascertained the true con- 
struction of the statute, the point in dispute is 
r^y settled. It is a question of construction, 
and does not require an examination of the gen- 
eral maritime law to determine it If the rule I 
of the maritime law is different, the statute 
must pievaiL But from such examination as 
we have been able to make, we think that the 
weight of maritime authority Is in accord 
with the disposition of our statute as we have 
construed it, and that the statute has adopted 
the maritime law on this point as wall as on the 
ouestion of time for estimating the value of the 
snip. 

The contract of insurance is of modem origin. 
It is not mentioned in the early treatises or com- 
pilations of the maritime law. It is but little 
noticed prior to the sixteenth century. On a 

auestion like the present we naturally turn tn 
be French writers, who are distinguished for 
their gteaX learning and acumen on maritime 
subject. The principal text law on which 
they rely, prior to the Code of Commerce adopt- 
ed in the present century, is the Ordinance de la 
Marine of 1681. Bythis ordinance it is declared 
that the owners of ships shall be responsible for 
the acts of the master; but they shall be dijt- 
charged therefrom by abandoning their vessel 
and tne freight. The Code of Commerce, art 
216, has substantially the same provision. Be- 
yond this general declaration, which is simply 
an announcement of the maritime law on the 
subject, the special rules applicable to particu- 
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Inr cases, and neceaaanr for aecarlngtbe benefit 
n f the general rule in all, have to be orawn from 
11 le general principles of the same maritime law. 
\V bother in abandoning the ship to the cred- 
itors the owners are, or are not, obliged to aban- 
don the insoranoe effected on the ship, is a 
question which had to be decided by the appli- 
cation of the general principles referred to. 

The history of opmion amongst maritime 
writers on this subject is briefly tms: Yalin and 
Emerigon, two great French iurists, contempo- 
raries and friends, wrote on the maritime law. 
In 1700 Yalin published his New Commentary 
on the Ordinance of the Marine of 1681. In 
1788 Emerifon published his Treatise on As- 
surance and Contracts of Bottomry. (Traite 
des Assurances et Contrats a ia Grosse). 
Emerigon furnished Yalin a large portion of 
the materials of which the hitter's commentary 
was composed. Both of them are reg^ed as 
TAftTi V^^^ authorities on maritime law. These Ju- 
L^VTj figig ctiffered on the question we are consider- 
ing. Yalin thought that those who furnished 
materials and supplies for a ship and those who 
labored on its construction or repair should 
hmve the power of transferring their lien on the 
yessel to the insurance money received by the 
owner for its loss. He reasons that this should 
he so because the materialmen and the work- 
men helped to make the thing which forms the 
■ablect of the insurance; whilst he admits that 
CheParlement of Bourdeaux had decided other- 
wise as late as September, 1758. So that the 
views expressed by Yalin seem to be his opin- 
ion of what the law ought to be rather than 
what it was. Yalin, Com. YoLL. 815, 816, lib. 
L tlL Xn. art IIL 

Emerigon strenuously opposes Yalin's opin- 
ion . His reasons are, that tiens are 9tr%etijuri$, 
and are not to be extended by construction; that 
if Yalin's rule is well founded, a yendor on 
credit would have a lien on the price arising on 
a subsequent sale of the same thing by his 
yendce otter the thing itself had ceasedto exist, 
which was contrary to repeated decisions; that, 
by stronger reason, materialmen and workmen 
haye no uen on the assurance of a ship which 
oeyer belonged to them, for there is no&ing es- 
sentially common between the riirht of pirage 
and that of property; that the ordinance giyes 
no priyilege to the materialmen and workmen, 
except on the ship; and, therefore, they haye 
none on the insurance according to the rule of 
strict construction already stat^; that if the 
ship were represented by the insurance, it would 
be necessary to give the same priyilege to the 
seamen and all otner priyileged creditors, which 
would destroy the whole object of insurance: 
Chat, on the spme principle, insurance ought to 
be represented by reinsurance, which, it isweU 
settled, cannot be done. Emerigon, Contrats 
a la Grosse, chap. 12, sea 7. 

The opinion of Emerigon was followed with 
but little dissent until a recent period. The 
most prominent writer who disagreed with him 
was rardessus, who, in the first edition of his 
Droit Commercial, published in 1814 (art 668), 
after stating the general rule that the owner 
may discharge himself from responsibility by 
[498] abandoning tHe ship and freight, added. "K 
' these things haye been insured, he ought to 

abandon auo his rights against the insurers." 
This sentiment is repeated as his personal opin- 

^18 U.S. U. S., Book 80. 



ion in the subsequent editions of his work 
(same art. 668), but he is obliged to concede that 
the law is otherwise. In the edition of 1841, 
article 594, 2d, after asking the question 
Vhether a creditor, haying a pnyfleee or a hy- 
pothecation on a thing insured, could require a 
distribution of the insurance money as would 
be made of the price on a sale, he says: ''I think 
not; there is not the same reason. In the case 
of sale the price must, in the nature of things, 
represent the thinff sold, the owner parting with 
it only for that; m the case of insurance the 
thing nas perished — ^it has not been assigned in 
conaTderanon of any price. The debtor has 
procured, it is true, a guaranty, by the effect of 
which the insurer pays him the yahie of it; but 
this guaranty is the result of an agreement, in- 
dependent of the engagements of the assured 
with any particular orators. The yalue paid 
does not represent the thins insured, except in 
the relations between the insurer and the in- 
s^red; not in the relation between the latter and 
his creditors, except as an accession to the mass 
of his property, against which the creditors may 
prosecute Uieir actions according to the princi- 
ple of the dyil law by which all the property 
of a debtor is the common pledge of his credit- 
ors; but without any preference, none of them 
haying a peculiar right to a piiyUege on the 
contract of insurance which has caused the 
amount assured to be added to the assets of the 
common debtor. It would be otherwise, un- 
doubtedly, if the debtor, in borrowing upon a 
hjrpothecation of a house insured, should at the 
same time assign to his creditor Uie contingent 
benefits of the insurance to serye for his dis- 
charge to that extent, and if the creditor should 
duly notify the insurer." etc. 

This passage shows tnat eyen Pardessus ad- 
mitted ue law to be as Emerigon had dedarod 
it 

Boulay-Paty, the contemporary of Pardessus, 
who published his work on Maritime Commer- 
dal Law (Droit Commercial Maritime) in 1821, 
warmly espouses the yiews of Emeriffon. His 
obseryations on the subject are exceedingly sen- 
sible and persuasiye. After quoting the yiewa 
of Yalin and Emerigon, he says: ^'We must 
agree that Emerigoirs opinion is most conform- 
able to principle, and that the transfer or sub- 1^4991 
rogation of wnich Yalin speaks is not admissi- ' ^ 
ble;" that is, the transfer of the Uen from the 
property to the insurance. He addi: "The 
axiom nthroffotum tenet locum eubrogati should 
be understood as applicable, when the thing has 
been changed into s(Mnething else by the owner, 
who has receiyed the other thing in its place: 
as in the case when the owner of a ship has sold 
it, it is certain that the lien is transferred ac- 
cording to undoubted law to the price. But 
when me thing is perished in the hands of the 
debtor certainly all lien is extinct (L 8 ff 
auibui modii pignue td hypotheca eolpUur). Is 
it possible to suppose that an insurance, which 
is an agreement foreign to the creditors hold- 
ing liens, which has Iwen effected between the 
owners and a third party, can haye the effect 
to bring again into ufe the lien on the shipr 
Yol. L p. 185. 

He goes on to argue the question at mat 
length, and with much force; but it would ex- 
tend this opinion too much to quote his argu- 
ment at length. One more extract wUl suffice. 

10 1» 
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After iliowinf the difference between abandon- 
ment to the uen creditors and surrender to the 
insurers, and that the latter does not interfere 
with or prevent the former, he says: , 

"The product of the Insurance is the prici9 
of the premium which the ship owner has paid 
to insure the ship. This premium is not bound 
as a security for debts and obligations con- 
tracted by the captain; the law expressly binds 
the ship and freight alone to that. The Code 
of Commerce gives to shippers a lien only on 
ship and freight; consequently they have none 
on the insurance. In general the ship is not 
represented by the insurance, which, after the 
loss of the ship, becomes a right existing by 
[•••] itself which gives a direct personal action in 
favor of the insured. 

"All these principles, besides, agree with 
equity and the well understood interests of com- 
merce. Without this rule, indeed, insurances 
on the hull of a ship would become iUusoiy for 
her owner, since he would have no way, even 
bv stipulating for a guaranty ap:ainst barratry 
of the master, which it is customary to do, to 
protect himself against any other loss than that 
of the premium; and yet tnis is both the object 
of insurance and the motive for which the 
premium is paid." YoL L pp. 291, 292. 

During the seven years nom 1827 to 1884 
an animated controversy was carried on in 
France on the question whether artide 216 of 
the Code of Commerce, in speaking of the 
"acts" (faii$) of the master, meant to Include 
his contracts lawfully made in the course of the 
voyage, or only his wrongful acts; and finally 
the matter came before the legislative body for 
solution. In 1841 that body modified article 216 
so as to expressly embrace contracts of the 
master, as well as other acts. It was, at the 
same time, sought to introduce a clause which 
should render it the owner's duty, in abandon- 
ing the ship and freight to obtain the benefit of 
limited liabilitv, also to abandon his claim for 
insurance on them; but this provision fidled to 
receive assent The law remained as it had 
always been. 

In 1859 two very able works were published 
in France in whidi the subject was again dls- 
oossed; one by Edmond Dufour, entitled 
"Droit Maritime,** and one by J. Bedarride, en- 
titled "Droit Commercial," a commentary on 
the Code de Commerce. 

Dufour attempted to renew the controversy, 
although he admitted that the views of Emeri« 
gon had been acquiesced in even by Pardessus, 
and that Yalin stood alone. He says: "Doctrine 
and Jurisprudence, after some hesitation, pro- 
nounced themselves, as is well known, against 
the existence of a privilege or hypothecat£)n on 
the indenmity due from Sie insurer; and in that 
way the general principle which Emerigon had 
adopted ad the basis of his theory penetrated 
men's minds as an indisputable trutii which 
ought thenceforth to govern iJl indemnities of 
insurance. Thus it is, for example, that M. 
Pardessus, speaking of this question in relation 
to maritime credits, comes back for its solution 
to the general prindples relating to insurance. 
So that the opiiiion of Yalin seems to be crushed 
under this impodng unanimity." Dufour, 
Droit Maritime, aitSdl. 

Dufour then devotes many pages to argue 
the qoeitkm ab oHgine, penoading himself ttiat 



he has established the correctness of Yalin's 
views. But his admission at the beginning of 
his argument demonstrates that the marinme 
Jurisprudence of France was in accordance 
with the opinion of Emerigon. 

In consequence, probably, of this effort to 
bring the matter again in to question , Bedarride [ ^^ 1 1 
examined tbe subject with great care, both on 
principle and authority, and ^owed tiiat the 
law was not only settled, but should not be dis- 
turbed. Bedarride, Droit Commercial, art 
295. But the advocates of change persisted in 
thehr efforts, until finally, on the 22d of De- 
cember, 1874, on the passage of a law to rcn 
der ships susceptible of hypothecation, they 
procured a section to be iz^rted (§ 17) de- 
claring that, in case of loss or disablement of 
the ship, the rights of the creditors (that is, hy- 
pothecation creditors) may be enforced, not 
only a^nst the portions saved, or thdr pro^ 
ceeds, but (in the order of registry) against the 
proceeds of any assurances that may have been 
effected h^ the borrower on the hypotliecated 
ship. Tms law, however, does not extend to 
tadt liens or privileges. 

For further authorities in the French law, 
to the same effect as Boulay-Paty and Bedar- 
ride, see Pouget, Principles de Droit Mar. YoL 
2, pp. 415-419, ed. 18&; Elqy et Guerrand« 
Des Capitaines, YoL 8, art. 1^ (1860); Cau- 
mont. Diet de Droit Mar. tit Abandon Mar. 
g§ 54, 55; De Yilleneuve et Mass6, Diet, du 
Contentieux Commercial, verb. Armateur, 20. 

In Cermany the history of the question has 
been, to some extent, the reverse of what it has 
been in France. The Prussian Code, adopted 
in 1794, allowed shipownen to "free them- 
selves from responsibility in all cases by a sur- 
render of the ship, including all benefits of the 
voyage and their rights against the Insur- 
ers." But Prussia was the only country that 
adopted this rule in relation to insurance. 
In 1856 a scheme was set on foot to have a 
conference to prepare a general commercial 
code for all the Cterman States. Commission- 
ers were appointed by the several States for this 
purpose, who held repeated sessions, but came 
to no amement on a general code untU March, 
1862. The Prussian commissioners strenuously 
urged the adoption of their law on the subject 
of subrogation to the claims for insurance. 
The arguments presented by them are spread 
before us at some length in one of the briefs of 
tiie counsd for the appellants. The convention , 
however, were not convinced, and rejected the 
proposition, and the Prussian commissionora 
were obliged to yidd the point, and now all , -^«, 
Qermany, under this new commercial Code, ' ^"2 j 
adheres to the old maritime law. It is only 
necessaiT to add that, in the discussions of tlie 
convention it was conceded that the maritime 
law had never required the surrender of the in- 
surance, but only that of the ship and f rdght 
By the Commercial Code of Holland and tho^ 
Ordinance of Bremen this rule is expressly for- 
mulated. 

It appears, therefore, that the disposition of 
our statute ia in conformity with the general 
maritime law of Europe; and that the recent 
legislation in France (1874) is an innovation 
upon that law. 

It is next contended that the Act of Congress 
does not extend to the exoneration of the ship, 
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bul QBJkw 0ionai'Et6i the owocfs hy tLWomodiBt 
ctfthe uip and freiffht. and, tberefore»that the 
plea of limited UamBnr cannot be Teodved in ft 
piooeeding in ^^^m. &at this aipiment over- 
looka the fiid iual the law givea a twofold 
remedy: eonender of the ship or pajment of 
its Talue; and dedaiea that the liabimr of the 
owner, in the cases proTided for. shall not ex- 
ceed the amoimt or yalne of his mterest in the 
ahfo and freight This provision is absolute, 
and the owner may have the benefit of it, not 
only by a sorrender of the ship and freight, bat 
1^ pacing into court the amount of their value, 
appnused as of the time when the liability is 
fiized. This, as we haveseen. Olives the owner 
to reclaim the ship and put it into complete re- 
pair, without increasing the amount of his lia- 
bility . The absolute declaration of the statute, 
that his liability shaU not exceed the amount or 
value of the ship and frdcht, to wit: at the ter- 
mination of the voyage, has the effect, when 



that amount is paid Into court under judicial 

fbaigine 
and thereby of extlnguldiing the liens on t&e 



sanction, of disd 



the owner's llabUi^, 



vessel itself and of transferring those liens to 
the fund in court This is always the result 
when the owner Is allowed to bond his vessel 
by payment of its appraised value into court, 
or by filing a stipulation with sureties in lieu of 
such payment The vessel is always dischuged 
from the liens existinff upon it, when it has 
been subjected to a judicial sale l^ otder of the 
admiral^ court, or when it has been delivered 
U> the owner on his stipulation, with sureties. 
Tlie claim that tbelfen attaches to the repidrs 
1$^] and betterments which the owner puts upon 
^ the vessel after the amount of his liability has 

been fixed is repugnant to the entire drift and 
spirit of the statuta In ordinary cases it may 
be true, and undoubtedly Is true, that a lien or 
privilege on the ship extends to and affects all 
tts accretions by r^air or otherwise; but in the 
case of a daim for limited liabili^ under the 
statute, the dispositiims of the statute aie to 
govern ; and these, as we have seen, fix the 
amount of liability at a certain time; and when 
that liability Is discharged the Um is discharged, 
no matter what the then value of the ship may 
have come to be l^ means of alterati<ms and 
repairs. 

The time when the amount of liability should 
be paid into court will depend uponk droum- 
stancee. If the owner sets up hisdaim to lim- 
ited liability in his answer, and does not seeka 
meral concurrence of creditOFB, it will be suf- 
ficient if the amount is paid after the trial of 
the cause and the ascertainment of the amount 
of liability in the decree. Payment and satis- 
faction of the decree wlU be a discharge of the 
owner as against all creditors represented In 
the decree. 

To say that an owner Is not liable, but that 
his vessel is liable, seems to us like talking in 
riddles. A, man's liability for a demand agmnst. 
him Is measured by the amount of property 
that may be taken from him to satidly that de- 
mand. In the matter of liability, a man nod 
his property cannot be separated, imless where, 
for public reasons, the law exempts particular 
kinds of property from seizure, such as the 
tools of a mechanic, the homestead of a family, 
ete. His property tt what those who deal with 
him rely on for the fulfillment of his obli^ 
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tiona. Personal arroil and lestnint, whan 
resorted to, aie mere^ means of gettfng al 
his property. Oertain parts of his u r uperty 
may become solely and exduslvdy fttble for 
certain demands, as a ship bound in bottomry, 
or subject to seizure for contraband cargo 
or fflegil trade ; and it may even be called 
"the ffuflty thins; " ; but the liabiHty of the 
thing Is so exactly the owner's liabuity that 
ft discharge or paroon extended to him wHl op- 
erate as a release of his property. It is true, 
that In UniM 8UUe$ v. Mamn, 6 BIssell, 860, 
it was held that in a proceeding in rmn for a 
forfeiture of gopds, the owner might be com- 
pelled to testlty, because the suit is not against 
him but against the gooda That dedsion^ 
howqver. was disspproved by this court in the 
case of Boui y. United SUUet, 116 XJ. S. 616, 
687 [Bk. », L. ed. 746, 768], in which it is said: 
" Nor can we assent to the proposition that the 
proceeding [in rem] Is not in cof ect a proceed- 
ing against the owner of the property «s well as 
against the goods ; for it is nis breach of the 
laws which nas to be proved to establish the 
f orf dture, and It is his p roperty which is sought 
to be f orf dted. In the words of a great judge, 
' Goods, as goods, cannot offend, forfeit, un- 
ladSL pay duties or the like, but men whose 
goods they are.'* Yaughan, C. J,, in Shm- 
pardY. Oeenok^ YaudL 160, 172, approved ^y 
Oh. AifwiPaikerln JftfaAsS v. iWup, Pi^er, 
887.886. 

But the argument Is at war with the qpirit as 
well as the text of our decisions on the subject 
of ihnited liability. The case of The Bentfae- 
tar, 108 U. S. 814; 8. 0. 108 U. & 888 [Bk. 86, 
L.ed. 167, 861, 4661, Is precisely In point That 
was a case of libd tn rem against the vessd in 
fault, and the proceeding for a limited liability 
was sustained. It is true that this particular 
point was not raised ; but the parties in the 
case were rmesented by able and experienced 
counsd. and the point would certainly have 
been raised if th^ had regarded it as tenable. 

We are not only satisfied that the law does 
not compd the shipowner to surrender his in- 
surance m order to have the benefit of limited 
liability, but that a contrary result would defeat 
the prindpal object of the law. That object 
was to enable merdiants to invest mon^ in 
ships without subjecting them to an Indemiite 
h&»ud (tf losing tndr whole property by the 
negligence or nusoonduct of the master or crew, 
but only subjecting them to the loss of thdr in- 
vestment iMow, to construe the law in such a 
manner as to prevent the merchant from con- 
tracting with an insurance company for indem- 
nity a^inst the loss of his investment is con- 
trary to thespirit of commercial tnrispmdince. 
Why should he not be allowea to purdiase 
sudi anindemnityt Is it against public policy t 
That cannot be, for public policy would equally 
condemn all insurance by which a man pro> 
vides indemnity for himsdf against the nsks 
of fire, losses at sea, and other casualties. To 
hold that this cannot be done tends to discour> 
age those who mi^^t otherwise be willing to 
invest thdr mon^ in the shipping business. It 
would virtually and in effect brmff back the 
law to the English rule, by whidi the owner Is 
made liable for the value of the ship before ool- 
lirion— the very thing which, in all our de- 
ddons on the sul^Ject, we have hdd It was the 
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intention of Oonmes to avoid bf adopting the 
nuuitime nile. That this would he tne result 
If evident, becaose all ahipowners insure the 
sreater pert of their interestin the ship, and 
by loehif their insurance they would loee the 
value oitheir ship in every case. No form of 
agreement could be framed by which they 
could protect themselves. This is a result en- 
tirely foreign to the spirit of our legislation. 

When it was urged upon the C&iamber of 
Peers of France, in 1841, to pass a law reouir- 
ing the abandonment of insurance, as well as 
of ship and freight, in order to rdieve the 
owner from liabil^y, the suggestion was not 
entertained. The opinion of the majority was 
that the relations between the ship owner and 
lenders or shippers ought to remain enti^v in- 
dependent ox contracts of insurance which 
eitner could make; that an obligation to aban- 
don insurance would have no other tendency 
than to prevent insurance by the owner, since 
he would be deprived of the benefit of it in 
case of loss. 'Bedarride, art 206,yoL 8, p. 861. 

The argument that to allow the owner to 
keep his insurance would encourage negligence 
and recklessness on his i>art can always be 
made in every case of insurance. It has been 
made and answered a hundred times. Gener- 
ally a sufficient portion of the value of the 
thmg insured remains uncovered by insurance 
to prevent indifference to loss; and if the temp- 
tation to wish it does exist in any case, the ret- 
ributions are so fearful as to repress the 
thought To the honor of human nature^ the 
exceptions to the rule are exceedingly rare. 

It IS also contended that the right to proceed 
for a limited liability is waived tad lost by a 
surrender of the vessel to the insurers, because 
it Ib then out of the owner's pawei to abuidon 
fiOAl ^® ^£, ^ ^^ claimants who have Uens upon 
** her. This argument sssumes that abandon- 
ment is necessary, which is not the case under 
our law. Payment of the ship's value into 
court, or setting up the matter as a defense, is 
quite as efficacious. But if abandonment were 
necessary, as it is by the maritime law, a sur- 
render to the insurers does not interfere with 
or prevent a subsequent abandonment to the 
creditors. The insurers take the ship MMioiMrtf, 
and stand in no better plight than the original 
ownera. The liens against the ship are not ez- 
tingulBbedby the surrender to the insurers, but 
may be prosecuted by the creditors, notwith- 
standing such surrender, unless proceeding for 
a Umited liabili^ are instituted. This is fully 
shown by Boulay-Paty, YoL 1, pp. 298-297, 
and by Bedarride, in artide 291 of his work, 
before dted. The former, aft(Nr showing that 
abandonment to the lien creditors mav be made 
notwithstanding a previous surrender to the 
insurers, and explaining the reason of it, says: 
" It follows from thence that the owner may, 
by abandonment, turn the shippers (of cargo) 
over to the insurers (now become the owners 
by the surrender of ship and freight to them), 
and thus make abandonment and surrender at 
the same time." Boulay-Paty, YoL 1, p. 295. 

Thi9 6imom% ofaUthe important pointt in Uk$ 
ease, and teadt to thse(meltMon that thsdeoree^ 
the Oireutt Oourt toot right; and it is qfirmsa, 

Tmeoopj. Test: 
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Mr. Justice Katthewa delivered the f ol« 
lowing dissenting opinion, entitled in this (No. 
62) a£l the t^ro following cases ^os. 888 and 

Mr.JusHeeMmw,MrJustieeMMTUut.Mr. [^^^1 
JusUce Ormij and myself are unable to concur 
in the opinion and judgment of the court in the 
three cases Just dispoMd of. The importance 
of the question decided Justifies a statement of 
the grounds of this dissent. 

The principal question, stated generally, in- 
volved in all the cases Ib whether under sec- 
tions 4282 to 4285 inclusive, of the Revised 
Statutes, being re-enactments of sections 1, 8, 
and 4 of the Act of March 8, 1851, limiting 
the liability of shipowners, so that for the 
losses specified it shall not in any case exceed 
the amount or value of the interest of such 
owner in such vessel and her freight then pend- 
ing, that value shall be estimated as including 
or excluding any sum received or receivable by 
the shipowner, on account of insurance upon 
his interest in the vessel or freight. 

Although that is the main question ir ill the 
cases now decided, the drcumstancf . which tkoti 
give rise to it in them, respectively, differ in l**^J 
some important particulars, a consideration of 
which will throw light ui>on the principle ac- 
cording to whidi it is to be determmed. 

The case of Dyer v. National Steam Navi- 
aation Company [pos(] was a libel in personam, 
in a cause of comsion, for the loss of the ship 
Kate Dyer, run down on the high seas by tiie 
fault of the steamship Scotland, of which the 
respondents were owners. A former appeal in 
the same case decided by this court is found 
reported under the name of "The Scotland,** 
m U. S. 24 [Bk. 26, L. ed. 1001]. The Eata 
Dyer was sunk immediately, and the steamship 
Scotland sank soon after, from the effects of 
the collision, and was a total loss, a portion of 
the wreck being saved. It was held on the 
former hearing that the respondents were en- 
titied to the benefits of the statute limithig thdr 
liability. The decree for the several libelants 
amounts in the aggregate to $255,047.70. It is 
also found that The Qkx>tland at the time of the 
collision was worth £100,000, was insured to 
the amount of £68,500, and that within nine 
months after the collision the respondents 
had received the amount thereof, equal to 
$299,867.42; but that the value of the articles 
saved from the wreck is the sum of $4,927.85, 
which the decree ascertains to bo the amount 
for which alone tiie respondents arc liable. 

The case of Thommessen v. Whitmll[posC\wBM 
a cause of coIUsion In which the loss of the nark 
Daphne was found to be from the fault of the 
stetunship Great Western, of which the respond- 
ents were owners, the libel being against them 
in personam. The libelants were domiciled 
subjects of the E[ingdom of Norway and 
Sweden, and the respondents, of Great Britain. 
The libelants were found to have sustained 
damages from the injuries to the bark by the 
collisfon in the sum of $7,028.44, and the value 
of the steamship, both before and after the col- 
lision, until her subsequent stranding, was 
from $140,000 to $150,000. After the coUision, 
while on the same voyage to New York, the 
steamship was strandea and wrecked from a 
cause in no way growing out of oi connected 
with the collision, by the careless navigation 
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andfftultof Uiepenonolnchargeofher. im- 
OMcUately thereuter. the owners of the steam- 

[SM] ihip made ao abandonment of her to Tariona 
underwriters who had Insured her to the amount 
of £84,000, which wasbaid by than to the own- 
en as a total loss. Tnere was sa^ed from the 
wreck materials which, on sale, realized to the 
owners $1,796.14. The decree limited the lia- 
btUty of the respondents to this amount 
The remaining case of Place and others, libel- 
' ants, claimants of the schooner General 8. Van 
Yliet and of the cargo, against the Norwich and 
New YoriL Transportam)n Oompanj presents 
oCher features. The collision in this case was 
caused bj Uie n^ligenoe of the steamboai "Ci^ 
of Norwich," owned bv the appellees. Im- 
mediately after the collision the steamboat took 
fire, her deck and upper works were burnt oif, 
and she sank in about twenty fathoms of water. 
Her cmto of merchandise was thereby totally 
lost^ The steamboat itself was raised by sal- 
yon, and taken to the Port of New York, where 
ahe was repaired. On May 9, 1865, less than a 
month afrer the disaster, Wuliam A. Wii^^t 
and others, ownen of the schooner, filed in the 
District Court for Ck>nnecticut a libel inper- 
mnam against the appellees, as ownen ofuie 
ateamboat, and obtained a decree for the loss 
of the schooner and her cargo for td6,6OT.28. 
which on appeal to this court was affirmed, and 
will be found reported in 18 WalL 104. On 
Ausnost 28, 1866, while that suit was pending 
hi Oonnecticut, and after the steamboat haa 
been raised, repaired, and broo^t into the Port 
of New York, two of the appellants, Qeivge 
and Charles Place, as ownen of part ol the 
cargo on the steamboat, filed their libd in rem 
Mninst her in the District Court of the Bastem 
Diatrict of New York. Other libels in rmn by 
other ownen of caiso were also filed. The 
steamboat was seized under process in these 
■aits, and the appellees intervened as claimants; 
an appraisement was ordered, and astipulation 
for the appraised yalne in the sum of $70,000 
haying been given, the steamboat was leleased 
to thorn. This appndsement was of the value 
of the vessel, in her condition at the time, after 
the repaits had been made. Deczees were 
entered in favor of Uie libelants in all ^ese 
cases. In July, 1872, after the final decision 
by this court in the case of Norwich db If, T, 
iWns. Oo. y. WrigU, 18 Wall. 104 [80 U. B. 
^^^ lA. 80, L. ed. 685], on appeal from the Circuit 

iSsvj Court for the District of Oonnecticut, and after 
the decrees in the District Court forthe Eastern 
District of New York in the proceedings in 
fMR, the ownen of the steamboat, the present 
appellees, filed their petition in the last nuned 
<»urt, prayinff for the benefit of the Act limit- 
ing their liability. Such proceedings were 
thereupon had that an appraisement was made 
of the viilue of the steamboat in the condition 
and situation in which she was, after the col- 
Usion and before she was raised, and it was 
found to be $2,500, being the difference between 
$25,000, her value when raised, and t22,500, 
Uie amount expended in raising her. A decree 
was finally entered in the ciieuit court on ap- 
peal, limiting the liability of Uie appellees to 
this amount, and it was distributed among the 
Mbdants, after refunding to the ain;)ellees 
$1,008.41, part thereof, for their costs in the 
Btigation. The decree theret^xm also popetu- 
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ally enjdned all the libelants who had obtained 
decrees in their favor in the suits in rtm in the 
Eastern District of New Yoik fmn tho enforce- 
ment of those decrees, and thus deprived them 
of thefar light to recover against the stipulatore, 
who had filed a stipula^n in the sum of 

t 70,000 to answer the decrees in those causes. 
that in these cases the ownen are exoner- 
ated from all personal lial^ity in excess of the 
sum of $2,500, but have received back their 
vessel free and discharged from all liens estab- 
Ushec! by the decrees against her in rem in the 
Eastern District of New York. Itisalso found 
as /L fact that when the collision occurred, the 
steamboat was insured against fire but not 
against marine disaster, and of the insurance 
money the appellees have recovered andrecd ved 
from the underwriten the stim of $tf ,288.07. 
It thus appean that in one case the ownen of 
a vessel, whose fault caused a loss to othen of 
more than $250,000, escape all liability over 
$5,000, having received more insurance than 
necessary to pay the whole amount of the loss; 



in another, the ownereare repaid the whole value 
of the vend in insurance, and are exonerated 
from a decree against them of over $7,000 
on payment of less than $2,000; and in the 
other, the ownen keep thdr vessel discharged 
from all liens, and receive nearly $50,000 of 
insurance with which to repair and restore her, 
and relieve themselves of all liability on ao- 1680] 
count of losses, decreed against them, to the 
amount of over $26,000, on payment of less 
than $2,000. The question is whether these 
results can be Justified by a reasonable inteipre- 
tationof the law lir>Uting the liabili^ of ship- , 

owners. 

The question is now forthe first time decided 
by this court None of its previous decisions 
have expressly or by implidttion involved it 
It is true, hQwever, that in the opinion of the 
court in jyonoM Cbmpanif v. Wright, 18 Wall. 
104, 117 reO U. 8. bk. 20, L. ed. 6851, in stat- 
ing the rnleof the maritime law of the States 
of Conthiental Europe, limiting the liability of 
shipowaen to their interest in their 4hip and 
its freL^t, the passage from Pardessus is 
quoted (DvAt Commercial, part 8, tit. 2, chap. 
8, g!^ as follows: "The owner is bound dvilly 
for aU delinquencies committed by the captain 
within the scope of hLB authority, but he may 
discharge hhnaelf therefrom by abandoning 
the ship and frei^t; and if they are lost^ n 
suffices for his discharge to surrender all daims 
in reroect of the ship audits freight," and it is 
added ^ the court, "such as insurance," etc. 
The court then further said: "The same gen- 
eral doctrine is laid down by many other writ- 
en on maritime law, so that it is evident that 
by this law the owner's liability was coexten- 
sfve with his interest in the vessel and its 
freight, and ceased by his abandonment and sur- 
render of these to the parties sustaining loss." 

But the question of including insurance in 
the OBtiEoate of the value of the owner's inter- 
est in the ddp and freight, and whether it fol- 
lowed the surrender oi the latter to the parties 
sust^ning loss, was not directly involved; and 
the exinession of an opinion to that effect must 
b6 taken to be casual and cbiterdiettim merely. 
Inaonuch, however, as the Act of COnffressof 
1851, which is the law of the can, may be sup- 
I posed to have adopted the role of Uabifity fixed 
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I7 it. in Tleir of what was beUered to be the rule 
of uie goMnl maritimo law of Contliieiital 
Euroi)e, the ouotatioii from FaideBsoB, and the 
application of tt to the instance of insurance, 
as an incident which is inTolved hi the surren- 
der of the ship or in the estimate of its yalae» 
is not without significance. It is some evidence, 
indeed* of the tcit view of the role of the 
maritime law whiea maj have been in the con- 
templation of Congress when it passed the Act 

531] of 1861, and proof to that extent of the mean- 
ing of Uiat Act And this Is rendered more 
reasonable from the fact that Baron Parke, in 
Brattn ▼. WUkin9on, 15 Mees. A Wels. 896, 
seems to havetaken thesameyiew as to the for- 
eign marithne law. In that case, he said it was 
contended by counsel that the effect of the Stat- 
ute, 68 Geo. m, chap. 160, § 8, "was to give 
to British shipping all the protection which the 
navigation ox some foreign States extended to 
theirs; and this protection goes to the extent of 
permitting ttie owners, at tne end of the voyage 
to ffi ve up Uie vessel in its then state by way of 
sa&f action to the parties injured, and, if it be 
lost the owners are altogether exempt, on aban- 
doning the benefit of insurance, if any, and 
salvage." 

If, now, on a more critical and extended in- 
mdry into the maritime law of the modem 
States of Continental Europe, it should appear 
that the opinion of Pardeasus, as ouoted in the 
case above dted. was not universally accepted, 
and that the cooes and commentators of vari- 
ous of those States differ in their legislation and 
interpretation of the general mariame law on 

« the subject, it would not neoessarilv follow that 

Congress, in passing the Act of 1861, may not 
have intended to adopt the rule as stated by 
Pardeasus and those who agreed with him, 
rather than that now losisted on as more gener- 
ally prevailing. 

There was, in fact, a controversy among 
writers on commercial and maritime law, both 
in France and Germany, on the point The 
opinion of Pardeasus coincided with that of 
Yalin, while Emerieon, who was followed by 
Boulay-Paty and others, maintained the oppo- 
site opinion. This controversy was aettlea for 
French law by an amendment to article 216 of 
the Code de Commerce, which expressly exclud- 
ed insurance from the abandon of ship and 
freight, in exoneration of the shipowner from his 
liability, though the debate seems to be reopened 
as a consequence of additional legidation by 
article 17 of the Law of December 10, 1874, 
which, in case of lossof the ship through be- 
coming unnavigable or otherwise, allows sub- 
rogation in favor of hypothecation creditors. It 
also appears that the frussian Code, adopted in 
1794, and continued in force ui^tO 1862, pro- 
vided expressly that " When the ship has beeu 
insured tne xi^t against the insurer must also 

S321 ^ oeded to cnditors;" and, applying the pnn- 

' dple to the particular case now unaiBr consid- 

eration, Kaltenbom. in a treatise on the subject, 

Eiblished at Berlin in 1861, says: "The Roman 
w, which hdd the owner absolutely liable with 
all his property, is nowhere put in practice, and 
was not current as early as the Middle Ages^ 
Indeed,the Consulate of the Sea (c. 188, 224^^. 
the Law of Wisbv, reasoning ftom articles 18 
and 68, that the Hanas Towns, reasoning from 
article 2, title X, render the owners, as a role. 



answerable onlv to the extent of the ship's val- 
ue; and the mooem maritime laws free the own- 
ers, by the abandon of the ship and their several 
shares in tlie vessel, from all further liabili^ for 
the ship enterprise, particularly for the acts and 
contracts of tne captain. In the ship are in- 
cluded all gains arising during tl^ voyage, as 
well as the insurance. Should the ship and the 
freight have perished, it is sufSdent for exon- 
eraaon of the owners if all claims and causes 
of action havinff reference to the vessel and 
freight are alxmaoned by them." This was the 
law of Pruifiia in 1861, when the Act of Con- 
gress of that year on Uie subject was psased, 
and continued to be so until Maoch 1, 186i, when 
the Prussian Code was superseded by that of the 
Germanic Confederation, which omitted any 
provision on the subiect, overruling the propos- 
als of the Prussian delegates to the contrary. 

This statement of the contemporary law of 
modem Continental Europe on the point is con- 
densed from the very able and leanied brief in 
these cases, prepared aod submitted by Mr. 
Harrington Putnam, one of the counsel, who 
supports it bv elaborate extracts and transla- 
tions from foreign writers on the subject, 
whose citations have not in anv way been ques- 
tioned or impugued by opposing counsel, and 
have, therefore, been reUea on as accurate. He 
states the further fact that, besides HoUand, 
two other countries, Belgium, by a law of June 
10, 1866, and Finland, Maritime Code of 1874, 
article 17, have expressly enacted that the insur- 
ance shall not be comprised in the shipowner's 
abawbn to creditors. The inference is that 
there was nothing in the maritime law of Con- 
tinental Europe m 1861 idiich Justifies the con- 
clusion that Cjongreaa must have iotended to ex- 
clude insurance m>m the surrender re<;piired of 
the ^p owner td limit his liabilily, but, on the 
contrary, the argument is strong, if not con- 
vincing, from the examples of Ewropean Codes [5331 
that it would require express language to effect 
that exclusion, if such was the intentioD. 

But whatever bearine the foreign law may be 
thought to have upon tne meanmff of the stat- 
ute. It is clear that the latter must be interpret- 
ed in the light of the antecedent domestic law 
which it modified and displaced. What that 
was is not a matter of dispute. 

The passage of the Act of March 8, 1861, 
vms no doubt due to the decision of this Court 
in the case of NeioJoney Steam Navigation Oo, 
V. Merehants Bank, 6 How. 844 [47 U. S. bk. 
12, L. ed. 466], where it was hela that in ad- 
mkalty, as at common law, the owners of a 
steamboat were liable in penonam for the loss 
by fire of specie carried by their boat, notwith- 
standing a contract of exemption, the loss hav- 
ing occurred from want of ordinary care on the 
pi^ of those eugaged in the navigation of the 
veaaeL 

Accordingly it was provided, in the first sec- 
tion of the Act of March 8, 1861, that owners 
of vessels should not be liable for losses by fire 
of goods carried by them, unless such fire was 
catSed by the design or neglect of the owner 
himself, with a proviso, now omitted from the 
corresponding section 4^ of the Revised Stat- 
utes, tnat the parties, nevertheless, might ex- 
tend or limit the liability of shipowners I7 
"making such contract as ther fdnse." 

A reference to the debates m Congress upon 
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the btn during its progress will show that this 
was the only pvoTision which excited any com- 
inent; and whUe allusion was made to English 
legislation on the sublect of limiting the liabil- 
ity of shipowners, and to the Statutes of Massa- 
chusetts and Maine on the same subject, there 
was no mention whaterer made of any sup- 
posed rule of general maritime law prevailing 
on the subject of Ck>ntinental Europe, and no 
explanation of the expected operation and ef- 
fect of the provision fixing the limit of liability 
at the value of the interest of the owner in the 
ship and freight, and of the effect of a surren- 
der of the verael and freight in exonerating the 
shipowner from any recovery beyond that 
limit. 
In all cases of liability covered by the statute, 
|mmM'^ there were provided by the existing law of ad- 
i^^^M mimltv JuriBdicUon a reihedy against the vessel 
itFclf tn rem when it could be seized, and the 
alicmntivc remedy in perionam against the 
owners. There was no limit to their liability but, 
as in other cases of personal liability, all property 
of the defendants was subject to process in pay- 
ment of the Judgment or decree. The proced- 
ure in rem has for its object the enforcement of 
A liabUity which by the maritime law is a lien 
upon the vessel, which is a Jtie in re, and is 
li-cnted as a proprietary right, capable of being 
realized by Judicial process. Ward v. Chambef- 
latn, 2Black, 480 [67 U. S. bk. 17, L. ed. 8191; 
Vandewater v. MilU, 19 How. 82 [60X1. 8. bk. 
15, L. ed. 554]; Tfte Lottatoanna, 21 Wall 558 
[88 U. 8. bk. 22, L, ed. 654]. knd in cases of 
torts, as well as in many cases of contract, 
where the eenoral owner lias entrusted a special 
owner or charterer with authority to bind the 
■hip but not himself, the vessel is treated by the 
maritime law as an actor and Juridical person, 
capable of committing wrongs, and is punucd 
as a delinquent without regard to ownership or 
agency. The China, 7 Wall. 53 [74 U. 8. bk. :*. 
L. ed. 67]; The MaUk Adhel, 2 How. 210 [43 U. 
6. bk. 11, L. ed. 2391. Add when the liability is 
not only a lien on the vessel, but a claim against 
the owner personally, if satisfaction is not se- 
cured by process in rem, the deficiency may be 
made good by proceedings in personam. 

The subject matter of the Act of March 8, 
1851, was the personal liability of shipowners 
to answer for tne losses specified, and its limit- 
ation. It does not deal with the liability of the 
vessel itself to answer in rem for such losses, as 
it lind DO occasion to do; for the sole purpose 
of the Act was to limit the personal liability of 
owners, so that it should not exceed the value 
of the ship and freight. It left the vessel, there- 
fore, to be proceeded against in rem precisely 
as before, leaving tlmt procedure entirely un- 
(ouclied and unaffected. There is nothing 
whatever in the statute to forbid parties having 
suffered from its fault from prosecuting the of- 
feudiuc; vessel, as a res, to the full extent, as 
previously authorized by the maritime law, and 
with all the necessary consequences. On the 
contrary, the Act proceeds throughout on the 
assumption of that right and liability. It only 
adds that in cases where the owners are not 
personally guOtv of the alleged wrone, on tak- 
[5S6] bg the steps pointed out in the law, there shall 
be no recovenr against them personally in ex- 
es8B of the value of their interest hi the ship and 
tnii^t. The Act only operates as a limitation 
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upon the personal liablli^ of the ovmers, as dis- 
tinguished from the liability of the offending 
venel itself. 

This seems to us very dear; and yet, in the 
case of PUiee and olhin v. i%e Norwich and 
New York Tramportation Chmpanv, the libel- 
ants have been perpetually enjomed from pros- 
ecuting their decrees actuaUy obtained a^^nst 
the steamboat Citv of Norwich, because the 
owners have obtained under the statute a re- 
lease from their personal liability on account of 
its wrong. It is not to the purpose to say that, 
in a prooMding agahist the vessel, its appraise- 
ment included the cost of raising and repairs 
gut upon it by the owners, which ought not to 
ave been mcluded; for that is a question 
which could only properly have been litigated 
in the case in which tne decree complained oi 
wns rendered. Besides, it is difiScult to see on 
what grounds an owner can rightfully complain 
who has voluntarily raised his sunken vessel 
and repaired her, that those having maritime 
liens upon her seek to enforce them, or how he 
can clmm, as a^dnst them, a prior or any lien 
on his own vesMl for raising and repairing her 
And we think it is quite plain that it was an 
error in the decree appealed from to deprive the 
libelants, who had obtained their decrees against 
the vessel, from prosecuting them to their legit- 
imate results, when the whole force of the stat- 
ute authorizing the proceeding is expended in a 
limitation of Uie recovery in suits against the 
owner in personam. 

It is not to be assumed, however, that, be- 
cause the proceeding in rem remains unaffected 
by the Act of 185i, the personal liability of 
owners in proceedings against them in perso- 
nam is restricted to the same extent as it would 
be if the proceeding in rem were declared to be 
the sole remedy; K>r that would be to declare 
that, in all the cases within the purview of the 
Act, when a proceeding tn rem could be brought 
against ship or freight, or the proceeds of either, 
there shomd be no personal liability of the 
owner and no proceeding in personam against 
him. But the statute does not proceed upon 
the idea that, in such cases, the personal lia- 
bility of the owner is altogether superseded by 
the proceeding in rem, but only that it is restrict- 
ed within certain expressed limits, on compli- 
ance with certain definite conditions. In all caseti 
the owner must surrender the vessel and its 
pending frcight.or their value; whereas, in many 
such, as suits for pilotage and for damage bv 
collision, no process in rem against freight ts 
given by the fourteenth and iiifteenth Rules in 
Adminuty, such as is authorized bv the twelfth 
and thirteenth in suits by materialmen and for 
mariners' wages. So that the statute is not to be 
treated as if it confined the recovery of the party 
suffering loss strictly to what he might ootain 
by a proceeding in rem against the vessel alone. 
It, therefore, does not conclude the inc^uiry to 
say that, in a proceeding in rem against the 
vessel, the libelant had no lien which he could 
foUow on any policies of insurance taken out 
by Uie owners, or the proceeds of any such 
when payable or paid. The question still re- 
curs, what does the Statute of Congress require 
the owner to give up or account for, as a con- 
dition of his release from personal liability for 
the losa and wrong suffered by the libelant? 
For the same reason^ it is irrelevant and im- 
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material to say that the i>olic7 of insurance, 
taken out by tne owner on his interest in the 
ship or freight, is a contract of personal indem- 
ni^, collateral to his ownership, which does not 
pass by operation of law with a transfer of the 
title to the thing which is the subject of the in- 
surance, and to the benefit of which those hav- 
ing liens on the thinje; are not entitled, in case 
of its loss, on the pnnciple of subrogation. All 
that maybe true; out, if it is, it nevertheless 
remains to ascertain whether, recognizing the 
owner's independent right to recoverf or his own 
use insurance accruing to him by the loss of 
its subject, the statute has not said that he shall 
not have the privilege of release and exonera- 
tion from his personal liability for injuries in- 
flicted by his agents and representatives, ex- 
cept upon the condition, as a price for its pur- 
chase, that he shall voluntarily surrender, as 
the veilue of his interest in the vessel and freight, 
whatever they have procured for him of pecun- 
iary advantage, including the insurance money 
recoverable for their loss. 
[5871 '^^ language of the statute (§ 4288, R S.) is, 
that •* the liability of the owner of any vessel," 
etc., in the cases described, "shall in no case 
exceed the amount or value of the interest of 
such owner in such vessel and her freight then 
pending." By section 4285 it is enact^ "that 
it shall be deemed a sufficient compliance, on 
the part of such owner, with the requirements 
of this title * * * if he shall transfer his in- 
terest in such vessel and freight, for the benefit 
of such claimants, to a trustee/' ♦ ♦ ♦ *« from 
and after which transfer all claims and pro- 
ceedines against the owner shall cease." It was 
decided in the case of The BcoUand, 105 U. 
8. 24 [Bk. 26, L. ed. 10011, that it is not neces- 
sary that ship owners should surrender and 
tnmsfer the sfdp in order to entitle them to the 
benefit of the law. That is only one mode of 
relief. In the alternative, they may retain their 
interest in the ship, abiding a decree for the 
value of the ship and freight as ascertained by 
the court upon the proofs. But this double 
method of executing the purpose of the statute 
does not imply any difference in the estimated 
amount of tne possible recovery. The limit of 
that, in every case, is the value of the owner's 
interest in the ship and freight, and is the same 
whether he makes an actual transfer, or wheUier 
he submits himself personally to the payment of 
the ascertained amount. 

The question, then, upon the statute is re- 
duced to this: Whether the insurance money 
p<iyable or paid to the owner in case of the loss 
of or damage to the ship is to be included in 
the estimate of the value of the owner's interest 
in it And that question turns, as we think, 
on another and a very simple one: Whether the 
value of the owner's interest in his lost or dam- 
aged ship, in the sense of the statute, means its 
money value to him, computed with reference 
to eveiy pecuniary advantage and benefit it 
brings to him, or whether it means the price 
brought by the material things which remain 
when put to sale to the best bidder, leaving 
him still in possession of all those le&;al rights 
springing out of and supported by h& interest 
in it, which, aa a case of insurance, or a right 
of action against the cause or instrument oiits 
loss, may result in restoring to him in money 
its full origiiud >«lue. It is true that the Act 



declares that a transfer of the owner's Interest 
in the ship and freight shall be a sufficient com- \ 538] 
pliance with its conditions; and by construing 
this with narrow and literal exactness, this 
transfer may be confined to the mere wreck 
and physical remnant of the broken ship, or, 
if sunk to the bottom of the sea, the mere »p€9 
reeuperandi. But this construction, we think, 
hcBret in eartiee. The whole language of the 
Act must be taken together, and nothing less 
will satisfy its meaning or its policy than such 
a transfer or payment as will include the full 
money value to the owner of his interest in the 
ship, which the statute requires him to sacrifice 
in order to purchase the immunitv which it 
bestows on that condition alone. For the pol- 
icy of the Act was to encourage investments in 
ships by limiting losses from Uie risks of navi- 
gation to the amount and value of the invest- 
ment, and that includes the insurance recovered 
by force of a premium which, when paid, con- 
stitutes part of the investment, the insurance 
money itself being the produce of the invest- 
ment, which restores it when lost or impaired. 
Insurance adds to the ship a value of its own, 
by imparting to the subject of insurance the 
quality of reproducing itself or its value in case 
of injury or loss. It was the policv of the Act 
to encourage the shipping interest by a protec- 
tion against the unlimited personal liability of 
shipowners for the acts and defaults of their 
agents and representatives, with reasonable re- 
gard to the nghts and interests of others en- 
gaged in the same pursuit, and not to put a 
premium on its destruction by taking awav 
from shipowners a principal motive for regard- 
ing either their own or the interests of others. 
And the language of the statute seems to us not 
only to bear sudi a meaning, but fairly to im- 
ply it For certainly every p*>cuniarv advan- 
tage or profit which the ownership of a thing 
actually secures by necessary operation of law 
may be estimated to ^certain the value of the 
thing to its owner. The insurance which in 
case of damage or loss repairs and restores the 
vessel or stands in its place, and is its produce 
and euning, being the purchase money paid 
for it by virtue of the contract which assumes 
the risks insured against, is strictly an accessory 
of the ship insured, as much so as the freight 
which she earns; and the express mention of 15391 
the latter, as part of the interest to be trans- ^ 
f erred, is not to be held as excluding insurance 
bcM:»use not expressly mentioned, tor the rea- 
son that the mention of freight is sufficient to 
characterize the nature of the owner's inter- 
est to be valued, as including not merely the 
material remnants of the broken or sunk vessel 
in specie, but as well that which it produces, 
and which is in truth her representative, and of 
which it is the meritorious cause and consider- 
ation. For the insurance is the price paid by 
the insurer to the insured as the purchase pro 
tanio of the thing insured when damaged or 
lost, and, in the lumds of the owner, or due to 
him, still remains as the value of an interest ia 
the ship as that existed when damaged or lost, 
and ought to be accounted for as part of that 
value; as much so as freight paid, though no 
longer freight money in kind, must still be 
valued ana accounted for by the owner who 
has received it. The insurance money is th» 
interest of the owner in the ship reduced to 

118 U. S 



ib^ 



Dthb t. Natiohal Stbah Katioatior Co. 



wr-sio 



money and, therefore, most accurately meas- 
ures its value; for, in cases of total loss, actual 
or constructive, all interest of the owner, even 
though it be a mer6 9pe$ reeuperandi, on pay- 
mcnt of the insurance money, passes by opera- 
tion of law to the insurer. Yet that very inter- 
est, thus the property, on abandonment or pay- 
ment of a total loss, the title to which passes 
to the insurer, is the same interest, the value 
of which, by the terms of the statute, must be 
decreed to the libelant to exonerate the owner 
from personal liability to any additional extent. 
An effort was made in argument by counsel 
to restrict tbe meaning of the words "the inter- 
est of such owner," as used in section 4388, R 
8. , so as merely to distinguish between the sev- 
eral liabilities of part owners; but there is no 
foundation for this. The words are used as 
well with reference to the interest of a single 
owner as of part owners where there are more 
than one. It means, we are constrained to be- 
lieve, and naturally suggests, not merely the 
naked title of the owner to the physical mate- 
rials 'Which constitute the ship, or its wreck, or 
its remnants, but every interest in, attached to, 
or growing out of it, capable of pecuniary vnlua- 
tioo and measurement, so aa to include every 
right of action accruing to its owner, by con- 
[540] tract or by operation oilaw, growing out of its 
ownership, or any damage or loss previously 
occasioned to it by others, embracing rights of 
actions against others for torts causing the in- 
jury, if any there be, and upon policies of in- 
surance or other contracts oz indemnity, taking 
effect in consequence of or notwithstanding the 
loss. Suppose, for instance, that after the col- 
Usioii which gave to the libelants the lien and 
lig^t to proceed against the offending vessel for 
tte loss and damage, the latter had been effect- 
ually aold while still pursuing her voyage, 
and the title transferred to a purchaser, wonki 
not the purchase money, either in the hands of 
the vendor when paid, or in those of the vendee 
mitH paid, notwitnstanding the subsequent to- 
tal lo« of the ship itself during the same voy- 
age before reaching her home port, be the meas- 
ure of the value oi the owners interest, to the 
fall amount of which the injured party might 
recover? It seems to ua thm can be nut one 
answer to that question, and that in the affirma- 
tive. It seems to us equally dear that no dis- 
tinction can be drawn between the case Just 
•opposed and that of insurance. For the pol- 
icy of insurance in oases of total lotn is analo- 
gous to a contract of sale, by which the ship, 
or what remains of her, or the hope of her re- 
covery, becomes on the happening of tfie oon- 
thigency the property of the insurer, and tbe 
taiBurance money payable, tbe price, as upon a 
conveyance. In both cases, the interest of the 
owner Is transferred from the thins to the 
money which represents it and stands in place 
of it, and the money is the measure of the value 
of the interest of the owner in the thing, for it 
is the prkse and equivalent paid for it We can- 
not bnnff ourselves to think that Ckmgiess in- 
tended, by lindtinyg the personal Uabili^ of the 
ship owner, in cases where previously hu whole 
fortune was reaponsible for tbe wrongs com- 
mitted through his agents and re p re s en tatives, 
to the value of his interest in the ship, which 
was the Instrument of the injury, to permit the 
innocent party suffering the damage to go en- 



tirely without redress, when the vessel in f auH, 
by disaster subseouently happening during the 
whole period of the same voyage, has been to- 
tally lost, and the owner, by a contract in force 
when the wrong was done, receives full com- 
pensation by way of insurance for the loss he 
has incurred, and has thus restored to him the 
offending vessel, not indeed in ipMs, but in 
value. It seems to us it is the meaning of the 
statute that the owner shall receive no pecun- 
iaiy benefit from his interest in the vessel doing 
the wrong, which shaU not inure to the com- 
pensation of him who has suffered the loss 
which it has caused. And that meamng Con- 
gress has taken pains to express by the use of 
the word "interest," as the sul^Ject which, or 
the value of which, the owner must surrender 
and transfer or account for, as the price of his 
immunity from personal Uabfllty, because it is 
appropriate to convey the idea, being large 
enouj^ to embrace, not the mere legal title to 
the vessel or the wreck and remnant of her 
whieh may be saved f^om the perils of the voy- 
age, but every daim and benefit whidi consa- 
tutes to the owner its substance and value, capa- 
ble of measurement in money. 
Tnieoopy. Test: 

James H. MoKeoney, Gterk, Sup. Ooiirt,1T. 8. 
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JOSEPH W. DYER, WILLIAM LBAVITT, 
SAMUEL P. SHAW, JAMES PHILLIPS, 
THE REPUBUO OF PERU, ahd HEN- 
RY H. ROLLINS, Appti., 

«. 
NATIONAL STEAM NAVIGATION OOM- 

PANT. 

(See 8. 0. **3^ SeoOcjmr* Beportec^ed. 007-001) 

AdmiraUif-^IdmiM LiabiU^ Act of 1861 em^ 
tirue d pr eced i ng eaeefouinoed-^niereeL 



fL Tbe deotelon m the jnevtoos esse of Flaoe v. 
Norwich ft N. Y. Trans. Co., repeated on the qaes> 
tion relating to the time when the vahie of ship and 
freight Isto betaken for fixing the Uabilltj of the 
owner, and on the question of insoianoe. 

2, Where a oolUsion ocourred by which the of- 
fending ship and her cargo were sunkatsea, but 
Btrippings from the ship were rescued before she 
went down^from which the ownen afterwards real- 
ised several thousand doUaia : hald, that In award- 
ing damages against the owners, limited to tbe 
amount of their interest In the ship, the court is not 
bound to allow Interest on the p roceeds of the 
wreck or strtppings; bat may. In Ms disaretlonjJknr 
Interest or nol 

a Tbe droult court to not bound to aUow Inter- 
est on costsawarded bv thedlstrlctcourt although 
such costs are Induded In the decree of the droult 
court* 

4. The allowanceof Interest by way of damagea 
In cases of coUtoion and other cases of pure damage,, 
as well as the allowance of costs, to m the dtocra- 

tlonof theoourt. . , 

[No. 748.] 

Argusd Ma/reh IS, 13, 1886. Ordered f&r fWH^ 
gumerU toith No. $33, April 6, 1886. Bear- 
gued, October 80, 81, 1886. Decided, MmglO, 
188$. 

APPEAL from the Chxmit Court of the United 
States for the Eastern District of New 
York. Affirmed. 
The history and facts of the case appear i» 

•Head notes by Mr. Juetice BradxiBT. 
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ibe opfnioii of the court and iflthe reportof the 
opinion of this court when the case waa here 
in 1881: The Sootiand, Bk. 26, L. ed. 1001. 
See also the preceding case of JPlaee ▼. The 
Norwich andMw Tmc TraneportcUion Chm- 
parw, and the following case of Thommesan 
T. Whitwia. 

Mr, Jaabes C. Carter* for appellants: 

The question shortly stated is, " What is in- 
cluded under the words 'amount or value of 
the interest of such owner in such vessel and 
her freight then pending/ contained in section 
4288 of theRS.r 

The interpretation of the statute in question 
cannot properly be removed from the control of 
those considerations of public -goMcj from 
which the statute itself sprines. 

It is first to be observed that the principal 
field of the operation of this Act Is the rela- 
tions between carriers and the shippers of gcxxls. 
By general law a most rigorous liabili^ia im- 
posed upon public carriers for the surety of 
goods and passengers. As to goods, they stand 
m the place of insurers; and as to passengers, 
fhey are bound to the exercise of uie bluest 
degree of diligence. These rigorous obliga- 
tions are imposed in accordance with the sup- 
posed necesnties of a sound public policy. 

In view of that i>olicy, the reauisite measure 
of dDigence can be secured only by that ever 
present sense of its necessity wmch is pro- 
duced by the imposition of this severe obuga- 
tion. 

Railroad Company v. Loekwood, 17 WaU. 867, 
877 (84 U. 8. bk. 21. L. ed. 627, 689). 

There has been from time immemi>rial in 
many continental nations, and more recently 
bv express statute in this country, a relaxation 
of this severe obligation in respect to carriers 
by water; and such relaxation, like the rule 
itself, springs from the teachings of public pol- 
icy, being an indulgence designed to encourage 
the building and employment of ships. 

Norwich and N. 7. Trans. Co. v. Wright, 18 
Wan. 104 (80 U. 8. bk. 20. L. ed. 585). 

8eriou8 question has been made as to whether, 
in ascertaining the value of an owner's inter- 
est, for the purpose of determining Uie extent 
of his liability, the value is to be taken before 
or after the casualty. Either construction of 
the statute is admissible; but. reasoning from 
grounds of public i>olicy and imputing to Con- 
CTess the intent to act in accordance therewith, 
it has been determined that the viJue to be as- 
certained is the value of ^e interest after the 
happening of the casualty. 

Norwich Go. v. WrigfU, supra. 

Applying the same methods to the determi- 
nation of the question now brought before the 
-court, there should be little doubt thai the true 
construction of the language "the amount or 
value of theinterest ot such owner," should 
embrace any insurance upon such interest. 

In all ordinary dealings the insurance is 
treated as simply incidental to the subject in- 
sured. Whenever there is a sale of the subject, 
be it shh) or cargo, the insurance is transferred, 
«longwith the subject, to the purchaser. 

PhllUpe, Ins. ^ 76; 2 Duer, Ins. § 85. 

Unless in cases like the present, the amount 
of an insurance upon the offending vessel is. 
In case of loss, to oe made subject to the claims 
of those who have suffered diunage from such 
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offendhig vessel, the plain oonsequence is that 
the owner of the guOfy ship is enabled by the 
mere fact of an insurance upon his interest to 
achieve two things: frit, full indemnity to 
himself for the loss of his own property; mo- 
ond, complete exemption* from liability for the 
consequences of his own (mlpable negligence. 

The procuring of insurance bv the payment 
of a premium is only a mode of adding to tb' 
value of the subject insured, which the ownei 
is at liberty to avail himself of or not as he may 
choose. It is a part of the owner's mvestment 
in the adventure. One man might prefer to 
build his ship of iron instead of wood, and dis- 
pense with insurance; another might think it 
better economy to bi:dld of wood, and expend 
the additional cost of an iron vessel upon insur- 
ance. In either case, the whole amount ex- 
pended is invested in the adventure; and it is 
the amount of this investment, or what mav 
survive of it, which the law fixes as the limit 
of liabUity. 

Mr. £• N. Tait* for Henry H. Rollins, ap- 
pellant: 

When the statute says " the value of the in- 
terest," etc., it plainly must mean one of two 
things: either tne value to others, or the value 
to the owner. It would be no strained con- 
struction of the statute to make it read " the 
value to him of the hiterest, etc." And if it is 
to be Uie value to the owner, such value must 
include the amount of insurance. 

Does the word "value" mean anything other 
than that value which the owner, oy reason of 
' his interest in the vess^ at the time she does 
ihe wrong, can himself realize? We submit 
that that is precisely where the line was intend- 
ed to be drawn by the statute, and that all the 
interest which the owner had in the vessel at 
the time of the wrongful act which resulted in 
damage and loss, is to be brought into account 
for the injured parties, either directly, as in 
cases of transfer, or indirectly as a measure of 
liability. 

The rule should be the value of the interest 
of the owner in the vessel when it proceeds to 
commit the wrong, so far as that viUue can be 
realized in any way by the owner. 

At the moment of threatened destruction the 
value of the owner's interest in the vessel is fixed 
almost entirely by the insurance he has upon it» 
and that interest after the destruction of the 
vessel takes the form of a daim upon the in- 
surer for such value. 

In a statute which changes our former mari- 
time law and interposes a limitation where 
none before existed, Uie exact extent of that lim- 
itation, in view of what our former law deemed 
just, is to be found by going no further in the 
way of limitation thki la clearly expressed. 

Jfr. John Chetwood* for appellee. 

Mr. Justice Bradley delivered the opinion 
of the court: 

This case presents nearly the same questions 
which have just been considered in the case of 
Flaee T. Norwich dN.T. Trans, Oo. [ante]. It 
was before this court in October Term, 1881, 
and was decided in March, 1882. 8ee TheSco^ 
2aiuf,105U.8.24[Bk.26,L.ed.l001]. From the 
report of the case, but not from the record now 
beiore us, we learn that the ship Kate Dyer wad 
the steamship 8cotland, the latter beloaigbg to 
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the appella^ came Into ooUidoii in December^ 
1806. oppo«it6 Fire Island Ligbt» and Uie f or- 
mer tmmediatelT Mnk andwaaloat TbeSoot- 
land* being bad^ intoied, pat back for New 
York, bat aaok outside and soath of Sandy 
Hook, only some stripplngs being rescaed from 
\] berl)efoie she went doiwou The owners of The 
Kale Dyer and others who liad suffered loss, 
filed libels in penatuim against the NatlcHial 
Steam Kayigaiion Company, respondent and 
DOW ^tpellee. who fllea an answer denying 
that The ScoOand was in faalt» and pleading 
that she was sunk and destroyed, and, there- 
fore, that there was no lialillity against the xo- 
modent The eiieoit court, on appeal from 
the district court, found The Scotland in ftalt, 
and rendered a decree in fsYor of the libelants 
for the full amount Gt their danuM, amount- 
ing with interest to upwards of $ftO,000, be> 
sides the cosu of the libelants in the district 
eoart amounting to $8,178.10. 

This decree was rerersed by this court in 
March, 1882, so far as it conoemned the re- 
spondent to nay the whole amount of dam- 
ages sustainea by the libelants and intervenori, 
and affirmed as to the residue; the court, in its 
oi^nion, holdinff that the amount of tiie re- 
spondent's liability was the value of the ship's 
■trippings which were saved from the wreck. 

The case went back to the circuit court, but 
was not further prosecuted until June, 1888, 
when the libelants applied for leave to file a 
sopplemental allegation to their libel, for the 
porpoee of diowing that the respondoit httare- 
ceiviBd alaige amount of insurance for the leas 
of Hie Scotland, which the libelants claimed 
afaofuld be included in the amount of the re- 
qmndenfe liability. The amendment was al- 
lowed, without prejudice to the respondent and 
with a reservaUon of the question as to tlie 
lesaU^ of sudd an amendment after the decree 
ofthia court had been rendered and a mandate 
HDt down. The case was then referred to 
aacertain the amount realized from the strip- 
pinga, and from the insurance, of The Bcotlana. 
Tlie finding of f acti in the court below, based 
on the report of the commissioner, on evidence 
and on admissions of the parties, states that 
the amount realized from the stripping was 
$4,827.85, received on or before the vJih of 



July, 1868; that the freight for the vqyace 
$18!, 708.20, but no part of it was earned or re- 
oeivied; that the passage money was $1,708.65. 
Init was all absorbed in refunding pa^ and 
employing the residue in transferring and re- 
shipping the passengers; that the value of The 
Scotland before the collision was £100,000; and 
^^ that the insurance effected on her and received 
P^'^j by the respondent was £61,647, equal to 
009,807.42. As conclusions of law, the court 
h^ that the proper amount to be paid by the 
renMmdent, as depending upon the value of the 
aitldes saved, was $4,^.85; and that the in- 
■aranoe received by the respondent formed no 
part of its interest hi the steamship to be sur- 
nndiered in limitation of its liability under the 
statoie. A decree was thereupon made that the 
respondent pay into the re^strv of the court 
ttfes som of $4,027.85 as the vaioe of the strip- 
pings and remnants of The Scotland; and the 
•am of $2,178.10, the costs of the libelants in 
the dimct court, and the costs in the circuit 
court; and that upon soch payment the respond- 
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ent should be dlschaiged horn all UabflUy to 
the libelants and intervenoia. 

To the findings of fisot and condnskms of law 
of the drcuit court the libelanti axospted, on 
the following grounds, to wit: 

1 That interest ahoaldhafabesnaDowed on 
the sum of $4,027.85. 

2. That all frei^t and passage money shoold 
have been added. 

8. That the amount of insaranoe received 
should have been added. 

4. That the Ubdants Should have had a de- 
cree for their entire leas. 

On the argument it was also claimed that in- 
terest shoula have been allowed on thecostsof 
the district court, $2,178.1$. 

These points are ^ disposed of in the pre- 
vious case of Ftaee v. National BUatn Ifcni- 
ffofian Oompamy^ except the question of interest, 
were the fibelants entitled to interest on the 
amount received from the strippingst In an- 
swerinff this question it must be b^M in mind 
that tms is not a quesAion of debt, botof dam- 
ages. The limitation of those damages to the 
value of the ddp does not make them cease to 
be damages, llie allowance of interest on 
damages » not an absolute right Whether it 
ou^t or ought^ not to be allowed depends upon 
the circumstances of each case, and rests veir 
much hi tiie discretion of the tribunal which 
has to pass iqixm the sul^Ject, whether it be 
a court or a jury. The record now laid 
before us contains no part of the pleadings 
or proceedings in the caose mtor to Uie first 
decree of the cbcoit court We are withoot 
any means of knowing the drcnmstances in 
the pleadings or the evidence upon which 
the court was called up(m to aot» except the 
bare facts stated in the finding of ftuSta be- 
fore referred to. The rightto a limitation of 
liabBity seems to have teen denied to the re> 
spondimt fn»n the beginning. If it offered to 
pay the value of the etrippingsinto coart inits 
disobaige from liability, or desired to do so, it 
is evident that the court would not allow it to 
do so, and that the libdanU lesisted it with all 
their power. The respondent was obliged to 
wait tiU the dedsion of this court in March, 
1882, before getdng a dedaration of its rights 
in the matter; and the first move afterwards 
made was the attempt of the libelants to change 
the whole lorm of the controversy by setting 
iq> the new daim to the insurance money re- 
ceived by the respondent. Without stopping 
to dedde whether this amendment of the pro- 
ceedings was lawfully allowed after the decis- 
ion of this court, it is sufQdent to say that tlie 
drcuit oourt, so far as we have anything be- 
fore us to show to the contrary, may have had 
very good reasons for not allowing interest on 
the value of the strippinss. We are not dis- 
posed to disturb its dei^ in this respect 

The question relating to interest on the costs 
requires but brief examination. Costs in ad- 
mualty, as well asin equity, areinthediscretion 
of the oourt Benedicts, Adm. {i 54$. Ap- 
peals in matter of costs only are not usually 
entertained; but when the erare ease is before 
the appellate ooifft^ it has control of the subjeet 
of costs, as well as of the merits. IVaitestv. 
Oreenaugh, 105 U. S. 607 [Bk. 26^ L. ed. 1157]; 
2 Conk. Adm. Pr. 878. In the p re s ent case, 
the drcuit court by its ofiginaldeme^ made in 
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1878, sdludged to the libelants their costo in 
the district court, amounting to $2,178.10. In 
March, 1882, we aflirmed this purt of the de- 
cree, but without interest In affirming a de- 
cree in admiralty in this court, if interest is not 
ezpresslyallowed, it is not included. Hemmenr 
way y. FUher,^ How. 255 [61 U. 8. bk. 15, 
L. ed. 7991. xTo interest on these costs, there- 
fore, can DC claimed up to the date of our de- 
cree. The new departure then taken by the 
libelants in claiming the insurance, opened the 
matter so as to postpone a final decree in the 
case in ^e drcmt court until the decree now 
appealed from was made. This decree adjudges 
to the libelants their costs in the district court 
precisely in accordance with our mandate. All 
aelay in entering the decree was caused by the 
libelants themseTves. If any interest was allow- 
able on the costs in question, it would only 
have been that accruing from the date of our 
decree, March 20, 1882, to the time of render- 
ing the decree appealed from, September 22, 
18S4. In view of the circumstances of the liti- 
gation which took place in that period, we do 
not think that the decree of the curcuit court is 
open to objection. 

Decree ajfirmed. 
True copy. Test* 

James H. MoKenney, Olerk, Sop. 0(mrt» U. B. 

Dissenting, Mr, JutHee Matthews* Mr, Ju^ 
Uee Killer, Mr, JuetieeHmrUuip and Mr. Ju§- 
tiee Gfrray. See dissenting opinion, ante, 
148. 



JBNS THOMMESSEN AOT JULIUS SMITH, 
Owners of the Norwegian Bark Dafkns, 

Appte., 

«. 

MARK WHITWILL. 

(See 8. GL'^The Great ITestoni** Bepor«ar*s ed. 

600-686.) 

AdmiraUy^Limited lAoMlity AxX ef 1861 eon. 
ttrued^hate limited lianUiij daimed, 

*L The decision In Plaoe t. Korwioh ft N. Y. 
Trans. Co., in relation to the time when the yalue 
of the owner's interest in theship is to be taken for 
flzloff the amount of his liability, applied to a case 
where the ofltondinsr ship did not sink in oonae- 
quenoe of the ooUision, out was afterwards sunk 
and wrecked in the sameToyaffe by the negligent 
navigation of those in charge or her : this dnking 
beingheld to be the termination of the Toyage. 

2. The dedsion in the same case as to insurance 
repeated. 

8. Limited liability maybe claimed. ^ merely by 
way of defense to an action; or, 8, by surrender- 
ing the ship or paying her yalue into court The 
latter method Is only necessary when the shipowner 
desires to bring all the oredltorB ^^latwit^g damage 
Into conconzse for distribntion. 

[No. 888.] 
Argued Oct. 19, tO, 1886. Decided May la. 1886. 

APPEAL from the Circuit Court of the United 
States for the Eastern District of New York. 
J^tjmed, 

The history and facts of the case appear in 
the opinion of the court. See also the preced- 
Ingoaseaof Pkuey, Nartoieh A N. T. Tram, 
(h. tad Dyer T.Ifaiionai Steam mn. Ch. 

*Head notas by Mr. JteMet Bbadiat. 
IM 



Mesere, C. Van Santwoord, Harrington 
'PutBkmxHfJameeK. HiU and WingdiBhoudy, 
for appellants: 

By the common and general admiralty and 
maritime law of the United States the rule io 
cases of collision is that the party in fault must 
suffer his own loss and compensate the other 
party for what loss he may sustain. 

1 Pars. Adm. and Mar. Law. ed. 1869. 525» 
citine Tlie Scioto, Daveis g Ware), 359; The 
Woodrop Sims, 2Dods. 83; Reeves v. Sliip Con- 
ttitvtion, Gilpin, 579; ITie Sappho, 9 Jur. 500. 

The first Question to be considered Is how 
far the rule has been altered by the Act of 
Congress. 

The limitation in section 4288, R S., is not a 
limitation of the liability of the owner of a ves- 
sel for any and all of the causes of action there- 
in described, but a limitation of his liability only 
for any one of the several causes for which an 
action is brought against him. 

The time of the valuation of the vessel and 
ft^ight pending, for the purpose of determining 
the extent of the limitanon in this section, is the 
time of the loss or of the accruing of Uie cause 
of action. 

The words '^ pending freight " in the descrip- 
tion of the subject to he valued is freight previ- 
ously contracted for; it is not freight lost no? 
freight earned. As freight contracted, it is ca> 
pableof being valued, and in every day's expe 
rience is covered by insurance. 

The vessel and her freight pending is a de> 
scription of the vessel proceeding on her 
▼oyage; and the word "then" in the limitation 
to the value of the vessel and her freight pend- 
ing is an express reference to the time of the 
loss, or the accruing of the cause of action as 
the time of the valuation. 

In the English decisions of an earlier date 
than the Act of Congress of 1851, it was well 
established that in applying the provisions of the 
English Acts (26 Geo. IIL chap. 86, A. D. 
17^, and 58 Geo. HI. chap. 159, A. D. 1818), 
limiting the liability of a ship owner to the value 
of the vessel and tine freight due and to grow 
due, when no time was mentioned in the Act, 
that the existing value at the time of the loss or 
of the accruing of the cause of action deter- 
mined the limitation. 

Wileon v. Dickeon, 2 B. & Aid. 8; Oannan ▼. 
Meabwm, 1 Bing. 465. 

In N<yrunch Q). v. Wnght 18 Wall. 104 (80 U. 
S. bk.20, L.ed . 585),as applied by Judge Stronf^^ 
in Be Petition of the Norwich, etc, Cfo, 17 Blatchf . 
229, 282, the limitation of the recovery against 
the offending ship was to her value as left by 
or as reduced by the collision. 

In the case of The SeoUandlQfi U. S. 24 (Bk. 
26, Led. 1001), in this court, judgment was given 
in favor of the libelants, to the amount (^ the 
value of the wreck and stripplngs to which The 
Scotland, the offending ship, was reduced by 
or in consequence of the collision through her 
fault 

The limitation of the recovery involved la 
this Judgment to the value of tiie offending ship, 
as r^u^ by or in consequence of the coUision, 
is the same in principle as that adopted by 
Judffe Strong in Joe FietUion qflforwiek Co. t. 
Wrwht, eupra. 

The system of limitations of the liability of a 
shipowner prescribed by the Act of Congran^ 
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bdng a limitation only of his liability in actions 
for certain eniunerated causes of action, is so 
far inconsistent with and repugnant to the above 
supposed system of limitation of the general 
maritime law that it repealed it by substituting 
a dififerent, narrower system of limited liability 
of the ship owner. 

United StiueiY, Cloiflin, 97U. 8. 546 (Bk. 24, 
L. ed. 1082); ButUry. BusseU, 8 Cliff. 251; 8. 
C, 11 Int. Key. Bee. 80; Heckman ▼. Pinkney, 
81 N. Y. 211; PsopU v. Gold and Stock Td. Co. 
•8N.Y.76. 

There beingno proof that the systems of limit- 
ation of the liability of a ship owner in Nor- 
way and Sweden and Great Britain are the 
same, the only limitations applicable to the case 
are the limitations of the law of the for am, of 
which the above mentioned system of the lim- 
Itationaof the general admiralty law forms no 
part 

Mestrt, James Thomson and E. C. Hen- 
derson for appellee: 

The insurance effected upon The Great West- 
em by her owners is not an element in their in- 
terest in such vessel and her freight pending, 
within the meanins^ of the Revised Statutes. 

Neither the maritime law nor the continental 
authorities extend the liability of the ship- 
owner to the insurance upon the vessel. 

The Phsbe, 1 Ware, 265; Norwich Co. v. 
Wright, 18 Wall 104 (80 U. S. bk. 20, L. ed. 
585); The Scotland, 105 U. S. 24 (Bk. 26. L. ed. 
1001); The Bebecea, 1 Ware, 188; Watson v. 
Marke, 2 Am. Law Reg. 157; Matter of Petitum 
N, <fe K T. Trans. Co. 17 Blatchf . 227. 

The history of the phrase "interest of the 
owner in such vessel and her pending freight," 
proves that it has always been used with refer- 
ence to part owners, to relieve them from a lia- 
bility in soUdo to the extent of the value of the 
vessel and freight, and to limit their liability to 
the yalue of their shares therein. 

The history of English legislation on this sub- 
ject, prior to the Act of 1851^has been related 
In Norwich Co. v. Wright, hi WaXktr v. Ins. Co. 
14 Gray, 288, and by Mr. Lathrop, in his arti- 
cle in 1 Am. Law Rev. 508. 

TheUmit of liability prescribed by the En- 
glish Acts, whether in the case of a part owner 
or of an owner of the whole ship, is the same, 
lvalue of the vessel and freight. The phrase, 
" interest of the owner in venel and freight," 
does not appear, because it would have no ap- 
plication. 

The Act of 1851 was principally drawn from 
the Act 26 Geo. n. chap. 86, and from either 
the Revised Statutes of Maine (Revision 1840, 
chap. 47, g P et 409.), or the Revised Statutes 
of MaasachuBeits (RBvision 1886, chap. 82, g 
1 €i mq.\ probably the former. 

The phrase "interest in the ship and freight," 
in both revisions, is taken from the Actof Maa- 
Mchusetts (Laws 1819, chap. 122), which con- 
stituted the earliest legislation in the United 
States on this subject, imd was almost literally 
copied in the Maine Statute (Laws 1821, chap. 
14), the phrase, of course, on well settled prin- 
ciples, retaining in the revisions the meaning 
wnich it had in the statute revised. 

Bish. Wr. L. §§ 08, 144; TTniied States y. 
Bowen, 100 U. S. 508(Bk. 25, L. ed. 681). 

The language of the Act of 1851 shows that 
In that statute the phrase retains this meaning. 
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221. 

It is impossible from the nahire of the con* 
tract of insurance that it should be an interest 
in the subject matter insured. 

Lynch V. DakeU, 4 Bro. Gas. in Pari. 481; 
SadUr'sCo.Y.Babcock,%lLik.fAA\ LucenaY. 
Cruwfurd, 2 N. R. 270; Dixon, Marine Ins. 6; 
2 Duer, Ins. 52, 58; MarshaU, Ins. 7; 1 Phillips, 
Ins. 1; Daiby v. India d London lAfe Asswr. Do. 

15 0. B. 865, D. 887; May, Ins. § 6; Wood, Pits 
Ins. § 249; Columbia Ins. Co, y. Lawrence, 10 
Pet. 512 (85 U. 8. bk. 9, L. ed. 514); Carpenter 
y. Providence Wash. L. Ins. Co. 16 Pet. 496 (41 
U. S. bk. 10, L. ed. 1044). 

The purpose of this leffisUtion will be frus- 
trated if insurance be held to be an interest in 

016 vessel. 

2%«P^^,1 Ware, 265; TheBebeeea, IWtae, 
198; Holmes. Com. U p. 25. 

If the surrender of insurance should be en- 
forced, the consequence would be, not to secure 
the insurance for tlie injured party, but to pre- 
vent the shipowner from collecting it. 

Since the decision of ^his court m Uie case of 
Norwich Co.Y. Wright, there has been a practical 
unanimity of opinion, whenever the question 
has been presented, that insurance is not an 
interest in the vessel. 

PeUtion ofN. dN. T. Trans. Co. 8 Ben. 817; 
The a H. Foster, 1 Fed. Rep. 784; Be Long 
Island cU. Trans.Co. 5 Fed. Rep. 612; Petition 
qfNorwidi d N. T. Trans Co. 17 Blatchf. 234, 
287; Watson v. Marks, 2 Am. Law Reg. 157. 

Although this question has never been, in 
terms, adjudicated by this court, its utterances 
in construing this statute have been, it is submit- 
ted, inconsistent with any construction of the 
Act extending the shipowner's liability to the 
insurance upon the ship. 

Norwich &.V. Wright, supra; TluBeJuf actor, 
103 U. S. 289 (Bk. 26, L. ed. 851); The Scotland, 
105 U.S. 24ajk. 26, L. ed. 1001); Bx parte Slay- 
ton, 105 U. 8. 451 (Bk. 26, L. ed. 1066); Provi- 
dence d N. T. Steam Ship Co. v. SiU Mfg. Co. 
109 U. S. 578 (Bk. 27. L. ed. 103ff|. 

The policies of insurance effected on The 
Great Western bv her owners were not effected 
for the benefit ox the libelants; but if they bad 
been, this fact would be entirely immaterial, 
and could not increase the limit ox the respond- 
ent's liability for the collision stated in the 
pleadings. 

By the general maritime law, the liability of 
the shipowner was limited to his interest in the 
ship and freight for all torts of the master and 
seamen, whether by collision or anything else» 
and hiB liability was so strictly limited that he 
was discharged by giving up that interest, or 
by the vesselbeing lost on the voyage. 

The City qf Norwich, TheScoOand, The Phebe 
and The Bebeeca, supra. 

The Act of 1851 adopted thts rule of the mar- 
itime law for the cases to which the Act ap- 
pUes. 

Norwich Co. v. Wright, Providence d N. T. 
Steamship Co. v. Hill Mfg. Co. and 77^ ScoU 
land, supra. 

Interpreted and administered as statute law, 
this rule of the maritime law remains un- 
ehanged. The Act has provided that for these 
maritime torts a recovery in personam shall not 
be greater than a recovery in rem. 
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[ 523] Mr. Juttiee Bradley delivered the opinion 
of the court : 

This case grew out of a collision which oc- 
curred on the 25th of March, 1876, on the hiffh 
seas, 150 miles from Sandy Hook, between tne 
Norwegian bark. Daphne, belonging to the ap- 

EellantB and bound to Marseilles, and the Bnt- 
h steamship, Qreat Western, belonging to the 
respondent and others and bound to New York, 
f 6241 The Daphne was injured about $7,000 worth, 
and the court below found that The Great West- 
em was in fault, and was worth $150,000, both 
before and immediately after the collision; but 
that after the collision, and on the same day, 
the steamer, while still on her voyage to New 
York, was stranded and wrecked on the south 
coast of Long Island by the careless navigation 
and fault of those in charge of her, and from 
no cause connected with the collision. No 
freight was received by her owners. On the 
29th of March they abandoned her to the un- 
derwriters, and received from them insurance 
to the amount of £84,000 as for a total loss. 
After this the wreck and materials saved were 
sold for account of the underwriters and by di- 
rection of the owners, and realized $1,796.14. 
On the 27th of March, 1876, the libel was filed 
in this case on account of the owners of The 
Daphne, and WTiitwill. the respondent, ap- 
peared and answered, denying that The Great 
Western was in fault, and clauning that if she 
should be found in fault, the owner's liability 
was limited to the amount or value of his inter- 
est in the vessel and her freight, and that this 
interest was of no value whatever; and to this 
he added, by leave of the court during the trial, 
the following words : "And he hereoy surren- 
ders the same to the libelants." He also during 
the trial tendered an assignment of his interest 
to the libelants, and offered to give another as- 
siprnment to a trustee for the iSneflt of the li- 
belants under section 4286 of the Revised 
Statutes of the United States. The court below 
held that the owners of The Great Western were 
only liable for the proceeds of the wreck, 
amoimting to $1,796.14, and ^ve a decree for 
that amount and interest, and for the costs of 
the libelants in the district court 

The errors assinied for the reversal of this de- 
cree are substantially as follows, to wit : Fint, 
That the limitation of the respondent's liability 
to the value of the ship and freight in the con- 
dition in which they were after the stranding 
and wreck is contrary to the rule contained in 
section 4288 of the Revised Statutes. Secondly, 
Because the insurance received by the owners 
was not included in the value of their interest 
in the ship, liable to be surrendered in order to 
..oe-i obtain a limitation of liability, and was not 
loA^l taken into account in fixing the measure of 
such liability. T/iirdly, Because the court al- 
lowed the respondent to amend his answer by 
the words " and he hereby surrenders the same 
to the libelants ; " and permitted him to give in 
evidence his written surrender of his interest in 
the steamer to the libelants ; and his offer to 
make a like surrender to a trustee for the ben- 
efit of the defendants. Fburt/ily, Because, 
without proof that the laws of Sweden and 
Great Britian are the same on the subject, the 
only law applicable to the case was the law of 
the forum, of which the general admiralty law 
forms no part 
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The points raised in the first and second as- 
signments have been already discussed and d^ 
cided in the case of tlaee ▼. NonHch 
and New York Tram. Co, [anU, 184]. There 
is nothing peculiar in the present case, unless 
it be that The Great Western was not sunk or 
wrecked by means of the collision, but after- 
wards, by the carelessness of her master or 
crew. T*nis can make no difference. We 
showed in the opinion referred to that the ter- 
mination of the voyage is the point of time at 
which the value of the offending vessel is to be 
taken . The voyage in the present case was not 
terminated unul the vessel was sunk and 
stranded on the Long Island coast. The care- 
lessness of the master and crew cannot vary the 
result It is against their faults and negligence 
that the law was intended to protect the ship- 
owner, provided the loss and damage sustained 
were caused without his privity or Knowledge. 

The third assignment of error cannot oe 
maintained, because the evidence referred to 
therein, which the court allowed to be given on 
the triflJ, could not affect the result; nor was 
the amendment of the answer material The 
answer, as originally framed, set up the de- 
fense that the liability of the respondent was 
limited to the amount or value of nis interest in 
The Great Western and her freight upon the 
voyage, and averred that that interest was of 
no vflue. The issue being thus raised, the re- 
spondent was entitled to have the decree against 
hun in that cause limited to the amount which 
should be shown, by the proofs on the trial, to 
be the value of said steamer and freight at the 
termination of the voyage. He did not need to 
make any surrender or attempt at a surrender. 
A surrender of the vessel, or payment of her 
proceeds, or value, into court would have been 
necessary in order to bring other creditors into 
concourse with the libelants ; but for the mere 
defense of that cause it was not necessary. This 
disposes of the supposed difllcultv in making 
an abandonment to the libelants after a surren- 
iler or abandonment to the insurers; a difficulty 
which we have already shown to be groimdless, 
in the opinion referred to. 

The fourth assignment of error is not well 
taken, because the case was alto&^ether decided 
according to the maritime law of this country, 
which is the law of the forum. 

The decree of the Circuit Court i$ affirmed. 

True copy. Test 

James H. MoKennej, dark. Sup. Ooort U. 8L 

Dissenting, Mr, Juetiee Matthews* Mr, 
Juetice MlUer* Mr, Juetiee Harlan and Mr. 
Juetiee Oray. See dissenting opinion ante, 
148. 
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WILLIAM GARDNER bt al., AppU., f^®^l 

MARTIN HERZ bt al. 

(See S. 0. Reporter*S ed. 180-1981) 

Patent late — new matter in reieeue--^ehai ie not 
a patentable invention. 

i. In an action brought for the alleired fnMnjra* 
ment of reissued (second retssue) letten pateot No. 
9004, for an improrement In ohalr seats, this oourt 
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1. Tlie nin''itfon In Uio MOOQu relMuo, that ** the 
Kat IB adapiml to be aaanred to anr obalT tnune, ■• 
It la eaaUj out and fitted to the tamo," not being 
found In tlM orl^nal patont or In Iha flrat relwue. 
ia new matter, and does not oonf or pat«ntablUt7 oa 
the article. No ground f or jpatentabUltr 0° IM 
derived from the Inaertion ofaucb natMr In mag- 
EcaUouainthewooDd lelnue. 
Pfl^o, 177.] 
Arfftud April J9, use. Dtetded 3bfg 10. ISSe. 

A PPEAL from tbe C^rcidt Court of tlie United 
States for the Bontben District of New 
York. AJUrmed. 
The case Is stated by the court 
Mr. Edw»rd N. Dlckerson. forappel- 
Isnta. 

Mr. James P. Foater. for appellees, on 
the qneaUoD of the patentabill^ of tho r — 
plainants' Htracture, dtod: 

AxsregBtlOD of old elementa — no hew 
prodnct — n npnteo table. 

Wttaon Packing Co. v. Chieago Aefc. * iVce. 
(5'.108TI.B.5e6(Bk.2B.L.ed.ll'ra); Viateher 
Heating Co. v. BurtitAH Fed. Rep. 660; Beek- 
tndorfer y. Fbber, Bi V. B. 807 (Bk. 28. L. Bd. 
TM). Bee 12 Fed. Rep. 737; fli»y«*.v. Baton, 12 
Fed. Rep. 120; The Faekirtg Co. Com*. 18 Fed. 
Hep. W&, decided Mar 8, 1882; PvrfaUm 
Windoa Cleaner Oo. t. Bnley, 2 Fed. Rro. 674: 
&«>MrT.£i^,9Blatcbf.S61; Double FMnted 
TadcOo.v. FuioBiverti^.Oo.8Fta.Hep.X; 
WiSiavu T. Borne, W. dt 0. &' B. a>. 10 
Btatcbf. 200; OnTet t. Vcm Wormsr, Oft. 
Gftz. 80. 
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J)cubledy/v. Boem 11 Fed. Rep. 7B7; 
T. UeOiUovgh 81 Off. Qaz. 76. 

JIA material uid form. No new fnnctloiu. 

WaSaee t. JVbya. 18 Fed. Rep. 17S. 

No ooTet^ where process Is a riagle one, and 
there Is no aaccession. 

Waliaee t. Noi/e*, 18 Fed. Rep. 180. 

"No combined patentable result." 

Ferr$ T. ClMip. Fmmdry Oo. IB Fed. Rep, 
i86. 

Piece of India Rubber with a hole In It No 
one could lack skill to make the bole. 

Bviber Tip Pmea Oo. y. Hoieard, ft Blatcbf. 
400. 

Bole for Hgbt In fare box. Anyone could 
Eoake it 

afatBsonv. Cfrand8t.P.P. A F. B. B. 0>. * 
Fed. Rep. S81. 

Air spaces and nail boles in comuated 
Iron. No invention to make larger, or dlflerent 
Might work well, but anyone could 
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Belt T. Orittendm, 2 Fed. Rep. 82. 

Change caused altoplj by difference tu ma- 
terial. 

ABirigM T. Oetltiloia Honieu TV. Oa. 12 Off. 
Gu. 227. 

RedoctiOD of alze of old device fo> new use Is 
BO tnTGntlon. 

Dtmbie Ptnnted Taek a. T. Tuo Bittrt iffff. 
Oo. 8 Fed. Rep. SI. 

" SidxtBDtlally same attlde.'' 
118 D. 8. 



QHSiO^y. .BtilnMi. 8Fed, Rep. 164; Jl«rewM 
Lat\v Eeater Oa. t. Little, 8 Km. ft Aid. 819i 
Dwi&ar V. AU>«rt Field Taek Oo. 4 Fed. "Bm. 
5«. 

"Mechanical skm ii one thing; InrentloD b 
another ihlur. Perfection of workmanship, 
however much It may InciMM the convenience, 
extend tbe use, or dlmlDisb expense, is not 
pat«ntab1e." 

Reekendorfer t. Faber, mipra. 

"Ordinary mecbanical adaptation, notblng 
' more, ' Is not patentable." 

Mahn T. Hanoood, 8 Ban. & Aid. SIS. 

Used flesh Instead of grain side of leather. 
No invention. 

BminmiU v. Soteard, 8 Fed. Rep. 801, 

Sheet metal Instead of papiertnachi, no in- 
ventlon, 

Jngereoa v. Turner 12 Off. Gan. 180. 

Need not be pncacally useful apart from 
other known InslnimeDtaliltes. Test is r" 



Wheeler v. Clipptr Mower & Beaper Oo. 1ft 
Blatcbf. 181. 

Failure to attract attention la no proof inven- 
tloD Is not complete and valuable. 

a-andall v, BieAardton, B Fed. Rep. 808. 

Great sales, no proof of invention. 

OratidaU y. Btehardton, lupra. 

J(r.Jtt«»MBUtehfovd delivered the oplo- (l^^l 
Ion of the court: 

ThlslsasnitlnegDlty, brouebt In the Circuit 
Court of the United States forOie Southern Dls- 
trict of New York, by William Gardner, Oliver 
L. Gardner and Jane E. Gardner against Martin 
Herz and John E. Mayo, for the Infringement 
of reissued lettera pai«nt No. 0004, granted to 
tbe plainUffa, February 34. 1880. for an im- 
provement In chair seals (Che orlErlnal patent. 
No. 1^040, having been granted to George 
Gardner and Gaidner ft Gardner, as aadgneea 
of George Gardner, aa Inventor, Hay 81, I87S, 
and havfngbeen rrissued aa No. TSOS, to Oeorm 
Gardner, William Gardner and Jane B. Oara- 
ner, July4, 1876). Thaappllcaaonfortheflrst 
reissue was filed April 8, 1876, and that (or the 
second, October 81, 1870. Tlie drawtnn an- 
nexed to tbe original patent and each of the 
reissues were substantially tbesamo. Those of 
the second reissue were as foUowi: 
FI0.L 
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The spedficatUm and claim of the original 
patent were in these words: 

" Figure 1 is a plan view, partly in section, 
the sec^on showing the middle lajer of veneer. 
Figure 2 is a longitudinal section, taken on the 
lii£ » X oi figure 1. Similar letters of refer- 
ence refer to like parts in hoth of the figures. 

This invention relates to chair seats; and it 
consists in constructing a seat out of veneers of 
wood, withUie grain running across each other 
and glued together. 

I mive shown, in the drawing accompanying 
this specification, three layers of veneers, they 
being represented by the letters ABC. The 
grain of veneer A crosses that of veneer B, as 
shown in section in figure 1, and the grain of 
veneer fi crosses that of veneer C, as seen in 
figure 8. Veneers when thus arranged, that is to 
say, with the grain running in diverse direc- 
tions, will make a seat which, for economy and 
durability, win be found to be a very useful 
improvement The seats may be left solid, or 
penorated lifter some design agreeable to the 
fancy of the one havkg them made. A sU^tly 
concave confiKuration may ba c^ ven to the seat, 
as shown in figure 2. 

Seats thus nSuie do not cost as much as those 
that are made of cane, and are better by far in 
point of durability. 

The veneers rest upon a shoulder, /, of a 
frame, F, which surrounds them. 

Having thus described mv invention, what I 
claim and desire to secure by letters patent is: 

As a new article of manufacture, achairseat 
constructed of veneers of wood with the grain 
running crosswise of each other and ^ued 
together, all substantially as set forth, and for 
thep&rpose specified." 

The specification and claims of the first re- 
Issue were in these words: 

''Figure 1 is a plan view, partly in section, of 
mv improved seat, the section showing the 
middle layer of veneer. Figure 2 is a view of 
my improved seat for chairs, settees, etc., this 



figuie showing a longitudinal section of the 
seat, taken on the line a wot flguie 1. Similar 
letters of reference refte to like parts in both 
of the figures. 

This invention relates to bottoms for seatA 
and consists in constructing the said seats of 
two or more veneers of wood, with the grains 
crossing eadi other, the said veneers of wood 
being glued together by an adhesive substance. 

I have shown in the drawins accompanying 
this specification three layers of veneer, applied 
to the construction of and forming a seat for 
chairs. These layers of veneer axe represented 
by the letters A, B and 0. The grain of ve- 
neer A crosses that of veneer B, as shown in 
section in figure 1, and the grain of veneer B 
crosses that of veneer C, as seen in figure 2. 
Veneers, when thus ai ranged, that is to say, 
with the grains crossing each other, or diversi- 
fied, will make a seat wnich, for durBbilit7 and 
economy, will be found to be a veryuserulim 
provement I make the seat either solid, oi 
perforated as shown in figure 1. A slight con 
cave configuration may be given to the seat 

The penorated seats are made by boring a 
round hole of any desini d«^red: and they may 
be bored dther by hand or bv machlneiy adapt 
ed for the purpose. The perforated seats are ao 
fdrable, as they are ventilated and ornamental 

I have especially shown and described my 
improved seat for chairs. The veneers of 
which this seat is constructed rest upon a 
shoulder, /, of a frame, F, which surrounds 
them , as shown in figure 2 of the drawing. Tli c 
veneers, with the grains crossed or div^^ficil 
and glued together, become homogeneous, thim 
making a solid piece of wood, from which I 
make tlie bottom of the seat, which, when per- 
forated and varnished, is ready for the market. 

Veneers, when thus arranged, that is to say. 
with the grain running crosswise or in diverse 
directions, wiU make a bottom for a seat which . 
for economy and durability, will be found to Iw 
a very useful improvement The bottoms thui^ 
made may be left solid, or perforated after 
some design agreeable to the lancy of the one 
having them made. A slightly concave con- 
figuration may be given to the bottom, as shown 
in figure 2, which greaUy adds to the comfort of 
the part^ using it Tlie bottom thus nuuie is 
seciued to a frame, F, which surrounds it, and 
through the latter is secured to the seat frame K . 

Having thus described my invention, what I 
daimis: 

1. As anew articleof manufacture, a bottom 
for a seat, constructed of two or more veneers 
or thin layers of wood, with the grain of the 
one layer crossing that of the other, and the 
whole secured together with an adhesive sub- 
stance, substantially as set forth. 

2. As anew articleof manufacture, a bottom 
for a seat frame, constructed of two or more 
veneers or thin layen of wood, with the grain 
of Uie one layer crossing that of the other, said 
layers being secured together by an adhesive 
sulMttance, and having perforations formed 
therein for the purpose of ventilation or orna- 
mentation, substantially as set forth. 

8. The tembination of a seat bottom, con- 
structed of two or more veneere or thin layers 
of wood, with the grain of the one layer cro5»- 
ing that of the other, and the whole secured to- 
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getber hy an adheriTe 8Qt»uuioe» with the frame 
«f the seat, substantially as set forth. 

4. The combination of a rfeat bottom, oon- 
•tructed of two or more veneers or thin layerB 
of wood, the grain of the one layer croraing 
that of the other, and the whole secured togeth- 
er by^ an adhesive substance, and provided with 
perforations for the purpose of ventilation or 
ornamentation, with the frame of a seat, sab- 
ftantially as set forth. 

5 . As a new article of manufacture, a wooden 
bottom for seats, provided with perforations 
for the purpose of ventilation or omameotation. 

6. As a new article of manufacture, a seat 
bottom constructed of two or more veneers or 
thin layers of wood, the grain of the one layer 
croesing that of the other, and secured togeth- 
er by an adhesive substance, said bottom thus 
formed having a curved or concave configura- 
tion on its upper side.substantiallv as set fc^th." 

The specincation and claims of the second re- 
issue were in these words: 

"The state of the art in relation to devices 
having a similarity to my invention may be set 
forth as follows: In letters patent No. 1555^' 
granted to John H. Belter, "August 19, 1856, 
a bedstead is described made of veneers glued 
together, with the grains crossing; and in such 
patent there is a statement that veneers crossing 
and glued together had been used for combin- 
ing strength and lightness. In letters patent 
No. 19405," irranted to John H. Beltsr, "Feb- 
ruary 23, 18^, chairs and other articles of fur- 
niture are described as made of layers of wood 
or veneers crossing each other, glued together, 
and pressed to shape. In letters patent No. 
40509, granted November 8, 1863, boxes arede- 
tcribea as made of veneers or layers of wood 
crossing each other and glued together. In let- 
ters patent No. 28225, granted" to ZebulonB. 
Bellows, * 'March 15, 1859, a chair bottom is de- 
scribed as made of a piece of boud softened 

(laAi by steam and pressed up to shape in molds. 

( 1 TO J In letters patent No. 1 10096, December 18. 1870, 
a barrel is described of laminsB of wood with 
the grain crossing and glued together. Sheet 
metal perforated to form chair Dottoms is set 
forth in A. S. Smith's patent, reissued" to Isaac 
P. Tice, "June 27, 1865. Chair seats of enam^ 
eled hard rubber and gutta-percha perforated 
are set forth in letters patent No. 54868,** grant- 
ed to J. W. Cochran, "Kay 7, 1866. Letters 
patent No. 61785, granted I>ecember 26, 1865, 
to J. K. Mavo, sets forth numerous ancles 
made of lamlnffi of wood; and in a subsequent 
leiflsae, dated August 18, 1868, menUon is 
made of a chair seat, but the same was neither 
concave nor perforated. 

My invention, as distinguished from the fore- 
going, relates to a new article of manufacture, 
conmtinff of a chair seat made of veneers of 
wood, wuh the grains of one veneer crossing 
the other and glued together, and having a con- 
cave or dishing form, and perforated. 

Ptem the foregoing it win be apparent that I 
do not lay any claim to the veneers crossing 
each other and glued together, as these have 
been used for various purposes, and even for 
furniture, and have become public property. 
Keitber do I claim the pressing of a cbair seat 
into a concave form by dies. Neither do I 
claim a perforated seat, as sheet metal has been 
employed; but it is cold to the person, and lia- 
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ble to break and to catch the dotfaing. Neither 
do I claim a single layer of such material as 
hard rubber or gutta-percha perforated. This 
is so expensive as not to be adapted to general 
use. 

My chair seat is a new article, posnssing 
great strength and durability. It is veiy light 
and cheap. It forms an agreeable seat It is 
not hot in summer or cold m winter. The per- 
forations ffive the wood a handsome appearance 
and afford the required ventilation; ana the seat 
is adapted to be secured to any chtdr frame, as 
it is easily cut and fitted to the same, and the 
cost of these seats is less than Uiose made of 
cane, and they are much more durable. 

In the drawings, figure 1 is a plan, witiithe 
upper layer of veneer partially removed. Fig- 
ure 2 is a vertical section of the chair and seat 

I have shown three layers of veneers. A, B, C. 
The grain of the veneer A crosses that of the 
veneer B, and the grain of the veneer B crosses r ^071 
that of the veneer C, and these are cemented to- t * * • -* 
^ber by suitable adhesive substance, such as 
glue. 

The seat is of a concave or dishing form, so 
as to be better adapted to the shape of the per- 
son, and the under side of the seat is convex. 

The perforations through the seat are to be 
arranged to produce any design that may be 
agreeable to the fancy of the person making or 
using the chair. These perforations make the 
seat light, and also ventilate the same. 

The edges of the seat rest upon and are 
secured to the chair frame; and in Fig. 2 the 
frame is rabbeted to form shoulders /, upon 
which the edges of the seat rest 

I claim as my invention: 

1. As a new article of manufacture, a chair 
seat formed of laminae of wood with the grain 
crossed, glued together, and concave on the 
upper surface and convex on the lower surface, 
aaapted to a dudr frame, substantially as set 
forth. 

2. A chair seat made of lamins of wood 
glued together, with the grains in one layer 
crossing those of the next, concave on the up- 
per suTface, convex on the lower surface, and 
perforated, as a new article of manufacture, 
substantially as set forth." 

While the first reissue was in life the owners 
of it brought a suit in equity against the pres- 
ent defendants, in the same court, alleging in- 
fringement of the first five claims of the first 
reissue. An application being made for a rae- 
liminary injuncnon it was denied, in May, 1870. 
lOBktchf. 808. The patent of December, 1869, 
to the defendant Mayo, and division E of its 
reissue of August 18, 1868 (both of them men- 
tioned in Garaner's second reissue), being put 
in evidence, it was held that what was diumed 
in the first claim of Gardner's first reissue wai 
described in the two Mayo patents, both of 
which were reissued prior to Gardner's original 
patent. This related to the veneers, with cross- 
ing grains, glued together, of the first four 
claims of Grardner's first reissue. As to the 
perforations of the second, fourth and fifth 
claims of that reissue, the Tice reissue of June 
27, 1865, and the Cochran patent of Mav 22, 
1866 (both of them mentioned in (kroner's 
secona reissue), were put in evidence, and it [188] 
was held that they showed a chair seat of per- 
forated sheet metal, and one of perforated 
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enameled India rubber or gutta-percha, con- 
taining every feature of yentilation and orna- 
mentation, resulting from perforations, which 
Gardner's perforated chair seat exhibited; and 
that, hi view of those prior perforated seats, 
there was no patentable novelty in perforating 
a wooden bottom. The condumon of the court 
was that there was nothing new or patentable 
in the first flye claims of G^dncr's firat reissue, 
in yiew of the patents referred to. It was not 
claimed that the sixth claim of that reissue had 
been infringed. The defendants' seat bottom 
involyed in that case was made of two or more 
veneers or thin layers of wood, with the grain 
of the one layer crossing that of the other, and 
the whole secured together with an adhesive 
substance ; and there were slots or slits cut 
through the seat, as long as the leng[th of the 
seat Dottom from front to rear, leaving longi- 
tudinal holes of that length, and thus forming 
ribs or slats, the effect of which was to make 
the seat bottom yielding and elastic. 

A little over five months after this decision 
was made, the second reissue was applied for, 
and about four months after it was granted 
this suit was brought. The answer attacks the 
novelty and patentability of the invention and 
the validity of both reissues. After issue, 
proofs were taken, and in June, 1882, the cir- 
cuit court rendered a decision, dismissing the 
bill (20 Blatchf . 588). and from the decree to 
that effect the plaintiffs have appealed. 

The second claim is the only one in question. 
It will be well here to repeat it: "2. A chair 
seat made of laminae of wood glued together, 
with the grains in one layer crossing those of 
the next, concave on the upper surface, convex 
on the lower surface, and perforated, as a new 
article of manufacture, substantially as set 
forth." The defendants made and sold such 
chair seats. 

Referring to the decision as to the first reis- 
sue, to the effeet that veneers, with the grains 
of the successive layers crossed and cemented 
together, adapted for the construction of chairs 
and settees, were shown in the two Mayo pa- 
I189| tents, and that the Mavo reissue, division E, de- 
•cribed the shaping oi Uie material, when made 
pliable, by compression in a matrix or on form- 
ers, and that the Tice and Cochran patents 
•howed perforated chair seats of metal and 
gutta-percha, the circuit court held, in this 
case, that the only question open, as to the sec- 
ond reissue, was whether tiie concavity of 
form, made an element of the second claim of 
that reissue, would support the patent Con- 
ciuring, as we do, in the views and conclu- 
sions of the court, and finding them well ex- 
pressed in its opinion, we repeat them here: 

' ' Chair bottoms made of board and softened 
by steam and pressed to a concave shape in a 
mold, so that the form of tiie seat will con- 
form to the shape of the person who may oc- 
cupy it, are shown in the letters patent issued 
to Z. B. Bellows, bearing date March 15, 
1869. So, also, the concave or dishing form 
of chair seats had been adopted long before 
Gardner's patent, in ordinary chair seats. In 
the specification of the present reissue the in- 
ventor states that he does not lay any claim to 
the veneers crossing each other and glued to- 
gether, as these have been used for vanous pur- 
poses and liave become public property, and 
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that he does not claim the pressing of a chair 
seat into the concave form by dies. 

If there was no patentable novelty in using 
the perforations of the metal or gutta-percha 
chair seats in the veneer seat by Gardner, 
neither can there seem to be any in employing 
a well known form of chair seat in his veneer 
seat. As it had been pointed out by Mayo 
that th& material used is pliable and can be 
pressed into any desired form, and as the reissue 
dlBclaims the pressing of a chair seat into a con- 
cave form, and as chair seats had been so formed, 
it is difficult to see how there was any invention 
in Gardner's chair seat. Gardner merely ap- 
plied a process that was old to a materia that 
was old, to obtain an old form. Considered as 
a combination, it is hardly possible to believe 
that the perforations or the concavity performed 
any new functions in the Gardner seat An 
ingenious feature has been presented, to the 
eiiect that the perforations and concavity co- 
operate, in Grardner^s seat, to prevent warpinc 
and curling of the material u»ed. If this is 
true, the same elements were combined in the 
Baillie chair back and performed there the same 
functions they performed in the Gardner seat. 
It may be that the Gardner seat is mechanically 
a better seat than any which preceded it, but bis 
improvement is not a patentable one. 

It is strenuously insisted that tiie popularity 
and success achieved by the Gardner seat, be- 
yond those of his predecessors, affordit cogent 
evidence both of the utili^7 and patentable 
novelty of his invention, llie answer to this 
argument is that the success of his seat is 
probably due to a feature which is not sug- 
gested in the original patent; that is, its adapt- 
ability for use by unskilled workmen. His 
seats, as now maae, can be fitted without me- 
chanical skill to a bottomless chair, and are 
largely used to repair chairs in which the orig- 
huu seats have heen worn out, and can be so 
used without any special skill. They are, also, 
largely sold to chair manufacturers, because 
they can be easily adapted to chairs of different 
sizes and seats of different forms. But the 
chair seat described in Gardner's original 
patent, and shown in the drawingis, did not 
practically possess this characteristic of adapt- 
ability, but was a frame scat, which could only 
be fitted to a chair by a skilled laborer. Sud^ 
a chair seat would fail to meet the peculiar 
want which the present chair seat supplies. 
Considered as a new article of manufacture, if 
the complainant's chair seat has no frame, and 
its novelty and utility consist in its adaptability 
to be sola separate from the frame, and to tie 
readily applied b^ any person to any chair, 
then the reissue is for a different inventioo 
from that disclosed in the original patent 

In conclusion, in view of the former decision 
of this court, the complainant can only succeed 
upon the theor^r that, by imparting a concave 
form to his chair seat, he has imparted suffi- 
cient patentable novelty to his article to sustain 
a patent; and this, when such a form of chair 
seat was old, the material used was old, and the 
method of imparting the form to the material 
was old. This theory cannot stand." 

On the argument oi the appeal the following 
considerations were strongly urged, as ffround» 
for reversing the decree: an article of manu- 
facture is patentable under section 4886 of the 
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Reviled Stilotai, if It It new and QsefuL Thii 
dudr aeal WIS new and uaef qL Tberedidnot 
cziet befoie, as an article of manofactare, a 
diair aeat oompoeed of laminn of wood, with 
the mine croaBed and glued together, molded 
lo oe concave, and porf oratea The statute 
■Mkea novel^ and utuitj the only test of pa- 
tentability. In a soit^for infringement, the de- 
cUon of the Commisi&oner of Patents is final, 
as to the matters inyolyed in sranting a patent, 
tzoept as to the questions speoflcaDy enumerat- 
ed as defenses in the five subdivisions of section 
4890 of the Rerised Statutes. Unless substan- 
tiaUy the same thinff existed before, the article, 
if naeful, is new and patentable. The decision 
of the Oommissionerof Patents to that effect is 
not reriewable in a suit on the patent 

It Is a sufficient answer to these suggestions 
lo say that the questions presented are not open 
ones in this court 

In Jiakn ▼. Harwoa, 119 U. 8.854, 868 [Bk. 
88, L. ed. 665, 667], it wassaid: "The statutory 
defenses are not the only defenses which may be 
made against a patent Where it is evident that 
the Commissioner, under a misconception of 
the law, has exceeded his authority in srantinff 
or reissuing a patent, there is no sound nrincl- 
nle to prevent a party sued for its infringement 
from availing mmself of the ill^galily, inde- 
pendent of any statutory permission so to do. 
a • • In cases of patents for inventions, a valid 
defense not given by the statute often arises 
where the qucition is whether the thinffpatented 
•mounts to a patentable invention. Tms being 
a question oi law the courts are not bound \^ 
the decision of the Ctommissioner, although lie 
must necessarily pass upon it" Several cases 
In this court were there cited to this effect 

On the other point presented it was said, in 
Tkmmpton v. BcimUer, 114 U.S. 1,11 [Bk.29, L. 
sd.76, 79]. that under article 1, section 8, subdi- 
Tision 8 of the Constitution, a patentee ' 'must be 
an inventor and he must nave made a discoy- 
ety;" that"the statute has alwayscarried out this 
idea," referring to section 6 of the Act of July 4, 
1886^ 5 Stat at L. 119, and section 24 of the Act 
of July 8. 1870, 16 Stat at L. 901, and section 
4886 of tlie Itevlsed Statutes; that "it is not 
[iig] enough that a thinff shall be new. in the sense 
that, m the shape or form in which it is produced, 
it shall not have been before known, and that it 
diall be useful, but it must, under the Constitu- 
tion and the statute, amount to an invention or 
discovery. " A largB number of cases in this 
court were there tetertA to, and one especially 
where the thing claimed was new.*' in the sense 
that it had not heen anticipated by any previ- 
ooa invention, and it was snown to have supe- 
rior utility; yet it was held not to be such an un- 
pforement as was entitled to be regarded in the 
patent law as an invention. " A case to the same 
effect at4his term is Tale Lock Mfg. Oo, v. 
Greenleqf, 117 U. S. 554 [Bk. 99, L. ed. 959]. 

I^ is stronglv ursed that Gwdner's seat is 
cheap, strong, ourable, can be applied to differ- 
ent CDtAr seat frames, can be sold separate from 
diair seat frames, and can be applied to chair 
seat frames by unskilled labor; and that, there- 
fore, it was patentable. But these views are 
fnlly met by the observations of the court below, 
above set forth. 

Hie fsbric being old, the suggestion to oon- 
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struct chair seats out of it being old, the abi^ 
ing of it in a f ormer being old, the perfdiation of 
a seat for ventilation and ornamentation being 
old, and the giving of a concave shape to a 
wooden seat \3j pressure behig old, there can- 
not, in view Of the disclaimen in the second 
leianie, be anything patentable in the structure. 
It was convenient k> sell and convenient to buy, 
and commercially a flood article. But a patent 
cannot be taken out for an article, old in pur- 
pose and shape and mode of use, when made for 
the first timeout of an existing material, and 
with accompaniments before ai^ed to such an 
article, meielv because the idea has occurred 
that it would be a sood thing to make the article 
out of that particiuar old material. Beyond that, 
the suggestion in the second reissue, that " the 
seat is adapted to be secured to any chair frame, 
as it is easily cut and fitted to the same," is not 
found in the original patent, or in the first re- 
issue, and is new matter, so far as anvthing in 
it can be invoked to confer patentability on the 
article. 

Hie second reissue appears, by the decision 
of the ezaminers-in-dii^ of the Patent Office, 
on appeal, found in the record, to have been 
granted on the sole ground that €kadner's chair 
seat was an independent article, formed and 
shaped as described, to be put on the market by 
itself, and ready to be attacnedtoachairtiame, 
and not to be marketed as a component part of 
a chair, but as aseat ready to be fitted and af- 
fixed to a chair. Nothing to this purport being 
found in the original pat^t, or in the first re- 
issue, and the fint reissue having been applied 
for man than three years and ten months, and 
the second reissue more than seven yean and 
five months, after the original jpatent was 

n ted, no ground for paten t a b ility can be 
red uom the insertion of such suggestions 
in the second reissue. 

There was a recent instructive case in En- 
gland, in the Oourt of Appeal, before Zord Cole- 
ridge and JwUcei Fiela and Bowen (8aaiw v. 
Qkmeetiar Wagffon C^. 7 Q. B. Div. 805), where 
ibe question was, whether "the invention speci- 
fied was such a substantial improvement on 
what had already been known and published 
as to render it the proper subject of a patent" 
The specified patented combination did not be- 
fore exist, but it existed with the exception of 
two pieces of mechanism, and their use for the 
purpose of doing what they did in the combina- 
tion was well known. But it was held thatthe 
combination might have been made ** by any 
intelligent mechanical workman," with noother 
instructions than those contained in a prior pa- 
tent to the same inventor; and that there was 
no novelty in the combination sufficient to con- 
stitute a patent In regard to another branch 
of the case, it appeared that, taking two prior 
separate inventions together, every element of 
the pfUtent in question was to be found in one 
or the other of those inventions, and it was held 
that the combination of the two prior inven- 
tions did not require "an exercise of sxich an 
amount of skfll and ingenuity as to entitle it to 
the protection of an exduave grant" This 
caseisr^eiTedtoforthepunose of showing 
that the question of patentability, as depending 
on the ptafUum of inventive skUl in a given 
case, ii one which the courts of Bnglandoon- 

IM 



[193] 



889-994 



SUFRBMB Ck>UBT OF THB UlVITSD StATBS. 



Oct. 'Ibrm, 



aider in a icdt for infringement See also 
Pa, B. B.€h.T. LoeomoHffe Truck Co, 110 U. 
8. 490 [Bk. 88, L. ed. 222], and the cases there 
collected. 

Tha deoreeaTihs OireuU Court is affirmed. 

Tmeoopy. Test: ^ ^ 

James H. MoKeimejr, 01erk« Sup. Ooorfe, U. 8. 



1389] UNITED STATES. Appi.. 

JOHN M. LANGSTON. 

(See 8. C. Reporter's ed. 88S-804.) 

Salary of miruiter to Hctyti— repeal of ttahUe 

by implication. 

A statute tttng the salary of a public officer at a 
named sum, without limitation as to time, should 
not be deemed abroffated or suspended by subse- 
quent enactments which merely appropriate a less 
amount for the services of such officer for partic- 
ular fiscal years, and which contain no words that 
expressly or by clear Implication modify or repeal 
the previous law. 

[No. 1822.] 
Submitted AprU S6, 1886, Decided May 10, 1886. 

APPEAL from the Court of Claims. Af- 
firmed. 
The case is stated by the court. 
Mesin. A. H. Garland, Atty-Oen, and Ed. 
M. Wateon, for appellant. 
Mr. Oeo. A. King, for appellee. 

1 390] Mr. Juitiee EEarlaji delivered the opinion 

of the court: 

From September 28, 1877, until July 24, 
1885, the claimant, John M. Langston, held 
the office of Minister Resident and Oonsul- 
General of the United States at the Republic of 
Hayti. At the time he entered upon the dis- 
chBxge of his duties it was provided by statute 
as follows: " There shall be a diplomatic repre- 
sentative of the United States to each of the 
Republics of Hayti and Liberia, who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, and shall be 
accredited as Minister Resident and Consul- 
General The representative at Hayti shall be 
entitled to a salary of $7,600 a year, and the 
representative at Liberia to a salary not exceed- 
ing $4,000 a year." R. S. § 1683. The sum 
of $7,500 has oeen annually appropriated for 
the salary of the minister to Hayti, from the 
creation of the office until the year 1888. 12 
Stat, at L. 584, 569; 18 Id. 189, 424; 14 Id. 225, 
414; 15 Id. 58, 821; 16 Id. 219, 417; 17 Id. 142, 
471; 18 Id. 67, 821; 19 Id. 170, 288; 20 Id. 92, 
267; 21 Id. 184, 889. 

In the Act making appropriations for the 
consular and diplomatic service for the fiscal 
year ending June 80, 1879, it is provided " That 
the f ollowmff sums be and the same are hereby 
appropriated for the service of the fiscal year 
ending June 90, 1879, out of any money in the 
treasuiy, not other^^se appropriated, for the 
objects hereinafter expressed, namely: * * * 
For minister resident and consul-general to 
Hayti, $7,500 ♦ • • And the salaries provided 
in this Act for the officers within named, re- 
spectively, shall be in full for the annual sala- 
nes thereof from and after July 1, 1878; and sll 
Laws and parts of laws in conflict with the pro- 
visions of this Act are hereby repealed. 20 
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Stat at L. 91, 92, 98. Similar provisions werein 
the Diplomatic and Consular Appropriation Act 
for the fiscal year ending June 80, 1880. Id. 267, 
274. A like sum was appropriated for the fiscal 
years ending June 80, 1881, and June 80, 1882; 1391] 
but the appropriation Acts for those years did 
not repeat the decliuation contained in the Acts 
for the fiscal years of 1879 and 1880, to the 
effect that " The salaries provided in this Act 
for the officers within named, respectivelv, 
shall be in full for the annual salaries thereof,** 
etc. 21 Stat, at L. 188, 184, 889. 

In the Diplomatic and Consular Appropriation 
Act of July 1, 1882, certain sums were appro- 
priated " for the service of the fiscal year end- 
mg June 80, 1888, out of any money in the 
treasury, not otherwise appropriated, for the 
objects therein expressed,' one of them being 
'*for ministers re«dent and consuls-general to 
Liberia, Hayti, Switzerland, Denmark and Por- 
tugal, at $qC000 each, $25 000." 22 Stat, at L. 
1!^. The same Act provided that '* hereafter 
the Secretary of State shall, in the estimates 
for the annual expendit:ires of diplomatic and 
consular service, ^timaie for the entire amount 
required for its support, including all com- 
mercial agents, and other officers, whether paid 
by fees or otherwise, specifying the compensa- 
tion to be allowed or deem^ advisable in each 
individual case." Id. 188. It is stated in the 
brief of the Attorney-General that the Secre- 
tary of State made a specific estimate for the 
salary of the minister resident and consul- 
general to Hayti for the fiscal years commenc- 
ing July 1, 1888 and 1884, and that estimate 
was $5,000 in each report. For each of the 
fiscal years ending June 80, 1884, and June 80, 
1885, the appropriations for the minister resident 
and consul-general at Hayti was $5,000, and in 
the same l^guage as tliat employed in refer- 
ence to that officer in the Act for the fiscal year 
ending June 80. 1888. 

In the Consular and Diplomatic Appropria- 
tion Bfll of 1884, the Committee on Appropria- 
tions in the House of Representatives reported 
the following paragraph as part of the bill: 

" And the foregoing appropriations for En- 
voys Extraordinary and Ministers Plenipoten- 
tiary,Ministers Resident and Charges d' Affaires, 
Ministers Resident and Consuls-General, Sec- 
retaries of Legation, and Interpreters, shall, 
after June 80, 1884, be the salary of each of- 
ficer respectively; and all Acts or parts of Acts 
incondstent or m conflict therewith, or which 
allow a larger salary to any officer or employi 
herein named, shall be, and are hereby, re- 
pealed." Cong. Rec. 48th Cong. 1st sess. part [392 
4, p. 4194. Tms paragraph waa omitted from 
the Act as passed. 

The claimant was paid at the rate of $7,500 
a year up to and Including June 80, 1882, and 
for the balance of his term at the rate only of 
$5,000 a year. He brought this suit to recovgr the 
difference between those amounts for the period 
from June 80, 1882, to July 24, 1885. His claim 
was sustained in the court below, and judg- 
ment was rendered in his behalf for $7,666.66. 

This case is distinguishable from United 
States V. Fisher, 109 XL S. 148, 146 [Bk. 27. L. 
ed. 885, 88*3], and United States v. Mitchell, Id. 
146, 149 [Id. 887]. In FYsher^s Case it was 
held that the clause in the Revised Statutes, 
fixing the salary of the Chief Justice ana 
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Associate Justices of WyomiDg at $8,000 per 
annum, was suspended bj the provision in 
ench of the appropriation Acts for the legisla- 
tive, executive, and Judicial expenses cuf the 
Government for the fiscal years ending June 
80. 1879, and 1880, which declared that the sums 
tlierein specified — among which was $2,600 
each to the Governor, Chief Justice, and two As- 
sociate Judges of Wyoming — were appro]^riated 
"in full compensation/' for the service of 
those jean. The claim of Fisher for com- 
pensation, on the basis fixed by the Re- 
vised Statutes, was consequently rejected. 
This court said: "We cannot adopt the view 
of the appellee, unless we eliminate from the 
statute the woras 'in full compensation,' which 
Congress, abandoning the long used form of 
the appropriation Acts, has ex indvitrta in- 
serted. Our duty is to give them effect. When 
ConCTesB has said that the sum approi)riated 
dumfbe in full compensation of the services of 
the appeUee, we cannot say that it shall not be 
In fall compensation, and allow him a greater 
•um." 

In MitehdF% Cote the claim was for oompen- 
sarion as an Indian interpreter under sections 
8070 and 2076 of the Revised Statutes, the first 
one of which declared that interpreters of a 
certain class shall be paid $400 a year each, 
and by the second one of which it was provided 
that the several compeDsations prescribed 
" shall be in full of all emoluments and allow- 
ances whatsoever." During the period for 
which Mitchell claijned compensation at that 
rate, he received pay at the rate of $800 per 
annum, under Acts appropriating various sums 
for interpreters, including seven interpreters 
M3| for the Indian Tribes among whom lutchell 
^ ' was asmgned to duty, •* at $300 per annum, 
$2,100." 19 Stat, at L. 271. In those Acts there 
was also a clause to this effect: "For additional 
nay of said interpreters, to be distributed in the 
discretion of the Secretary of the Interior, 

^,000." It was held that these Acts mani- 
tod a change of pdicy upon the part of Con- 
gress, " namely: that inst^ of establishing a 
salary for interpreters at a fixed amount, and 
eutting off all other emoluqients and allow- 
ances. Congress intended to reduce the salaries, 
and place a fund at the disposal of the Secre- 
tsiy of the Interior from which, at his discre- 
tion, additional emoluments and allowances 
might be given to the interpreters." The ap- 
propriation by those Acts of a fixed sum as 
compensation for certain interpreters during a 
prescribed period, followed by the appropna- 
ticHi of a round sum as additional pay, to be 
distributed amongthem in the discretion of one 
Af the Executive Departments, evinced the in- 
tention of Congress not to allow further com- 
pensation to such appointees during the periods 
specified. 

The case before us does not come within the 
principle that controlled the determination of 
the other cases. The salary of the minister to 
Hi^ was originally fixed at the sum of $7,500. 
Neither of the Acts appropriating $5,000 for 
his benefit, during the fiscal years in question, 
contains any langua^ to the effect tnat such 
sum shall be " in fulTcompensation " for those 
years; nor was there in either of them an ap- 
propriation of moncnr "for additional pay;" 
bom which it might be inferred that Congress 
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intended to repesl the Act fixing his annual 
salanr at $7,500. Repeals by implication are 
not favor&i. It cannot be siud that Uiere is a 
positive repugnancy between the old and the 
new statutes in question. If by any reasonable 
construction they can be made to stand to- 
gether, our duty is to ffive effect to the pro- 
visions of each. OhewHeonoY, United States, 
112 U. S. 540 [Bk. 28, L. ed. 7781; StaUY. StoU, 
17 Wall 425, 480 [84 U. S. bk. 21, 650]; Ex 
pa/rU Terger, 8 Wall. 85, 105 [75 U. S. bk. 19, L. 
ed. 382, 8891; E» parte Crow Dog, 109 U. 8. 556, 
570 [Bk. 27, L. ed. 1080, 1085]. The sugges- 
tion of most weight in support of the viewtnat 
Congress intended to reduce Uie salary of the 
dipbmatic representative at Hayti is the im- 
probability that that body would neglect, in 
any year, to appropriate the full sum to which 
that officer was entitled under the law as it 
then existed. On the other hand, it is not prob- [394] 
able that Congress, knowing, as we must pre- 
sume it did, that that officer had, in virtue of a 
statute— whose object was to fix his salary— re- 
ceived annually a bbXbxj of $7,500 from the date 
of the creation of his office, and after expressly 
declaring in the Act of 1878, 20 Stat, at L. 
91, 98, that he should receive that salary from 
and after July 1, 1878, and again in 1879, that 
he should receive the same amount from and 
after July 1, 1879, should, at a subsequent 
date, make a permanent reduction of his salary 
without indicating its purpose to do so, either 
bjr express words of rep^ or by such pro- 
visions as would compel the courts to say that 
harmony between the old sjid the new statute 
was impos^ble. While the case is not free 
from dimciilty, the court is of opinion that, ac- 
cording to the settled rules of interpretation, a 
statute fixing the annual salary of a public 
officer at a named sum, without limitation as 
to time, should not be deemed abrogated or 
suspended by subsequent enactments which 
merelv appropriated a less amount for the serv- 
ices 01 that officer for particular fiscal years, 
and which contained no words that expressly 
or by clear implication modified or repealed the 
previous law. 
The judgment ie (tfjirmied. 
True copy. T^st: 

James H. MoKenney, Qerk, Sap. Court, U. B. 



RICHARD FRANCIS, WM. T. LBVIN^ [3851 
C. W. READ BT AL., AppU,^ 

V. 

JAMES M. FLIKN. 

(See 8. GL Beporter*8 ed. ii85-88i.) 

Bquiiifjuri$dietiof^—€ufHci&n^ €f legal remedy. 

A MIL the oMeot of whlob is to have the defend- 
ants emoined m>m interf erio^ with the pilot busi- 
ness of the oomplainant, in whioh the sist of the 
oomplaint is that the defendants do not treat the 
I^aintlff as bavinff a rtoht to use his vesselasa pilot 
boat, and have so pubUoly stated, and that some of 
the parties mentioned have been subjected to suits 
for their acts in piloting, is obnoxious to demurrer. 
Upon the aliegattoiiB of the bill the plaintiff had a 
oomplete legalremedy. 

[No. 242.1 
Argued andtUbmitted April tO, 1886. Decided 

May 10, 1886. 
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APPEAL from the Circuit Court of theUnited 
States for the Eastern District of Louisiana. 

Statement bv Mr. Juitiee Field: 
This is a soft in equity to restrain the defend- 
ants from ddng certain things charged against 
them intended to injure the plaintiS, and de- 
stroy hill nroperty and business. The hill al- 
leges that ne im a citizen of Florida, and hrinss 
the bill against Richard Francis, indiyiduaUy 
and as agent for others, and W. T. Leyine and 
thirty-seven others, who are named, and who 
are citia&ens of Louisiana. It sets forth that he is 
a one eighth ownerOf the steam pHot boat Mary 
Lee, a decked vessel of over fifty tons burden ; 
that his interest exceeds the vame of $5,000 ; 
that she was built, and Is mauned and equipped, 
(Sooj |ii|(j in iji respects fitted for the purposes of a 

Eilot boat, and for some months has been, and 
\ now, used as a pilot boat at South Pass, 
known as The Jetties, at one of the mouths of 
the Mississippi River; that by Act of Conmss 
of June 1, 1074, the pass, or channel, has been 
since ^e beginning of the construction of the 
Jetdes under control of the Secretary of War ; 
that the Government bas caused the obstruc- 
tions formerly existing in the channel, knpwn 
as the bar, to be removed ; that the pass is sub- 
ject to no other regulations than those pre- 
scribed by the Secretary ; that the plaintiff in 
his business of pilot has, in all respects, con- 
formed to tbem; that the captain and other offi- 
cers of his vessel are duly commissioned under 
Uie laws of the United States; that certain per- 
sons named Pliny Cox, (George A. Falconi. and 
Hiram Follett are on board as branch pilots, 
i^d thev act as pilots on vessels inwara and 
outward, bound to and from the sea through 
the South Pass; and, as part owners of the pilot 
boat, they are licensed under the laws of the 
United States as branch pilots for the Port of 
New Orleans; and that as such they are entitled 
to pilot vessels from the sea to the Mississippi 
River, and from the river to the sea. 

The bill further alleges that, under the laws 
of the United States relating to the channel 
known as The Jetties, and to the vessels and 
steamers of the character of The Mary Le6, the 
plaintiff, as owner, has a right to have the cap- 
tain and the pilots. Cox, Falconi, and Follett, 
protected in the business of piloting through 
the channel to and from the sea, and is entitled 
to a decree recognizing his right to render ser- 
vices with his pilot t^at to all vessels to and 
from the sea through the said pass and channel 
whenever any one of such branch pilots em- 
ployed by him shall be onboard of such vessel, 
Inward and outward bomid, drawing more than 
twelve feet of water; and that any law of Louisi- 
ana, or any rules or regulations made bv the 
defendants in contravention of the laws of Con- 
gress and the regulations of the Secretary of 
War, are null andfvoid. 

The bill also alleges that the defendants have 
combined and conf derated together for the pur- 
[387] pose of destrojring the businte and property of 
the plaintiff by publications in the newspapers 
and Dy divers and sundry suits, and by injunc- 
tions, and "in various oUier and divers ways," 
and have instituted suit against J. W. Black, 
George A. Sheldon, Hiram Follett, PHny Cox, 
and George A. Follett [Falconi], all of whom are 
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paii owners of The Mary Lee,and threeof whom 
are branch pilots for the Port of New Orleans 
The bill mentions three suits thus brought, 
one hi the United States Circuit Court and two 
in the state courts, and alleges that they were 
instituted at the instance of the defendants, and 
that in them they have charged that Black and 
others are towing vessds drawing more than 
twelve feet of water through The Jetties, with- 
out branch pilots of the Port of New Orleans ; 
that Follett and Cox are not such branch pilots, 
but intruders into office ; and that Falconi, al- 
though a branch pilot, has no right to pilot ves- 
sels through The Jetties in the serviceoitheown- 
ers or agents of The Mary Lee, beotuse of some 
agreement with the defendants not to act as pilot 
on anv ship or vessel against their interest The 
bill also alleges that the defendants have formed 
themselves Into a pretended partnership, and 
bound themselves not to do anv service as 
branch pilots for the Port of New Orleans with 
any other persons than those mentioned in the 
said co^eaeration; and that these acts are in- 
tended to injure and wiU injure the plaintiff 
and make his property worthless unless they 
are restrained by the court. Then follows a 
praver that the defendants be enjoined from in- 
terfering with the business of the plaintiff in the 
use of the pilot boat, and with its captain, and 
with Hiram Follett. Pliny Cox, and George A. 
Falconi, branch pilots of the Fort of New Or- 
leans, in the exercise of their duty as such while 
in the service of the plaintiff pending the pro- 
ceedings, **with a view 'Of preserving from 
waste and destruction his business ana prop- 
erty;" and, after due proceedings had, that the 
injunction be made perpetual, and a decree be 
entered adjudging that the association or con- 
federation of the defendants, so far as It was 
d^gned to interfere with the rights of the 
plaintiff, his pilot boat and business and branch 

Eilots, is contra honas more»^ and in violation of 
kw and of good order, and that all acts done 
in pursuance thereof are null and void, and that [8| 
the right of the plaintiff to pursue his occupa- 
tion with his pilot boat to pilot vessels through 
the South Pass to and from the sea be recog- 
nized pursuant to the Acts of Congress, and for 
general relief. 

The defendants demurred to the bill on vari- 
ous grounds, and, among others, that it does 
not state any sufficient cause for equitable cog- 
nizance or relief in favor of the plaintiff against 
'them, or either of them. The court overruled 
the demturrer and, the defendants* answer and 
replication having been filed, proofs were taken 
and the case heard thereon and on the plead- 
ings. An injunction pendente lite was granted,* 
and the decree of the court made the injunction 
perpetual, from which an appeal was taken to 
tills court 

Mr. J. R. Beckwith* for appellants. 
Mr. Joeeph P. Homor, for appellee. 

Mr. Justice Field delivered the opinion of 
the court: 

The bill does not state what the publicationa 
were of whidi the plaintiff complains, or what 
the divers suits instigated by the defendanta 
were other than those mentioned. In which 
charges were made as to towing vessels through 
the pass without pilots, and as to certain per- 
ils U. 8. 
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■noB not being brtnch pHott, or oontractinff not 
CO serve u such. Nor does it state any ox the 
other "varioos and diyerse ways" in which he 
b injured by the defendants. 

The whole gist of the complaint is that the 
defendants do not treat the plaintiff as having 
a ririit to uae hit vessel as a pilot boat, and have 
pubncly so stated, and that some of the parties 
mentioned have been subjected to suits for their 
acts in looting. But if this be so, the plahitiff 
has a full remedy for bis alleged wronss in the 
courts of law. They furnish no ground for the 
Interposition of a court of equity. If the plaint- 
iff has a right to pilot vnsds with his boat 
through the pass and is wrongfully interfered 
with by the defendants or others, he can prose- 
cute them for the wrong. If his vessel is ar- 
rested in its passaoe, without lawful warrant, 
he can bring the &fendant8 before the courts 
to answer for their conduct. If liis pilots are 
duly licensed, and Uiey are hindered or pre- 
vented from the exercise of their business, both 
he and th^have the same means of redress 
which are afforded to everv citizen whose rights 
are invaded and obstructea. If Uie publications 
in the newspapers are false and injurious, he 
can prosecute the publishers for libel. If a court 
of equity could iotofere and use its remedy of 
injunction in such cases, it would draw to itself 
the greater part of the litigation properly be- 
ionjonft to courts of law. 

We think the court below should have sus- 
tained the demurrer of the defendants for want 
of equity in the bill. 

TAedier$etniut,thertfar€,berever9$d and the 

eav96 remanded^ tcith imiructions to ditmia the 

iriU; and it U 90 ordered. 
True copy. Te«t: 

James H. McKenney, Clerk, Sup. Court, U. S. 
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e. 
MARY A. HYATT bt al. 

(See S. a Heporter*B ed. 279-289.) 

Remotal of eaueee — questions of fact arising on 
the petition to be tried in federal court — 
when petition to be filed. 

Where, bad the defendant ansrrered on the 4th of 
Hovember, which was the earliest day she could 
Wve been required so to do, there would not have 
been fourteen days between that and the term of 
court; and under the Code of Practice of South 
Oirollna the case oould not have been tried until 
the next February Term without her consent; and 
thf ftinic would be true if she had put in her answer 
on the Irtth of December, which was protnbly the 
day It was really due, and her petition for removal 
4if the cause had been presented at the February 
Term.it was hold that it wos presented **atthe term 
«t which the cause oould be ilrst tried,** according 
to the meaning of that phrase in the Act of 1875 for 
the reooval of causes. 

[No0. 245. 402.1 
Argued Apr. MO, Ml, 1896. Beeided May 20,1386, 

F ERROR to the Supreme Court of the State 
of South Carolina. 

tlS U. S. 



A PPE AL from the Circuit Court of the United 
n. States for the District of Sooth CaioliDa. 
Betersed, 
The case is stated hj the court 
Messrs, H. E. Younflr* Jam«s Lawndes. 
Clarenee A* Seward and A* O. M»- 
flfrath* for plaintiff in error and appellant. 

Messrs, Edward MeGradgr, Jr. and Bd- 
ward MeCrady, for defendants in error and ap- 
peuoes. 

Mr, Ohirf Justice Waite deUyered the ophi- 
ion of the court: 

The records in these cases show that William [ lb.£fO] 
A. Carson, a dtizen of South Carolina, died on 
the 17th of Auffust, 1866, leaving a will, hj 
which he devisea the bulk of his property, real 
and personal, to his executors, Alexander Rob- 
ertson and John F. Blacklock, substantially in 
trust for his widow, Caroline Carson, and his 
scms, William Carson and James P. Carson, 
but with a power of sale in the executors. Un- 
der these circumstances the executors sold a 
^antadon known as "Dean Hall" to Elias 
N. Ball, and for the unpaid purchase mone^ 
he, on thB 2d of March, 1857, executed his 
bonds conditioned for the payment in all of the 
sum of $81,000, in five equal annual install- 
ments from January 14, 1857, with interest 
from March 2, payable annuaUy, and secured 
by mortgage on the property. The debts of the 
estate were all paid in June. 1857, and from 
that time the executors held the bonds and 
mortgage of Bail in trust for Mrs. Carson and 
her two sons. The sous afterwards assigned 
their interest in the bonds to their mother. Mrs. 
Cfldrson left South Carolina early in 1861 and 
went to New York to liye. She has never since 
returned to South Carolina. Her son William 
came of age in 1868, but he left South Carolina 
before the late civil war and has been absent roai i 
ever since. James did not come of age until ^ ' 
after the war; and the executor Blacklock wss 
absent from the United States during the whole 
of it 

In March, 1868. the firm of H}ratt, McBumcy 
& Company, doing business in Charleston, 
bought " Dean Hair' from Ball, and he, at their 
request, induced Robertson, the only trustee 
then in America, to accept payment of the 
bonds held for Mrs. Carson in confederate treas- 
ury notes and discharge the mortgage. This 
being done, Ball conveyed the property to Ed- 
mund Hyatt, William McBumey, William Has- 
seltine, Thomas R McGahan, and Alfred U 
Gillespie.who composed the firm of Hyatt, Mo> 
Burney <& Co. On the 8th of May, 1863, Hy* 
att sold his interest in the firm to his other part- 
ners, and executed to them a conveyance of this 
property among the other assets, and the re- 
maming partners gave to him a bond for 
$40,000, secured by^a mortgage on these prem- 
ises. 

After the war ended, Mrs. Carson, then a citi- 
zen of New York, brought suit in the Circuit 
Court of the United States for the District of 
South Carolina tore-establish the mortgage and 
to set aside the release which bad been executed 
by Robertson, and for a foreclosure. A decree 
was entered by the circuit court in accordance 
! with the prayer of the bill; but on appeal to 
j this court that decree was reversed for want of 
proper parties, and the cause sent back for 
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further prooeedlnn. Bobmitan ▼. Obrfcm, 19 
WalL 94 [86 U. S. bk. 28, L. ed. 178]. When 
the case eot back to the circuit court the re- 
quired aaditional parties were made, and an- 
other decree was finally entered, establishing 
the rights of Mrs. Carson, and ordering a sale 
of the property. This decree was affirmed here 
at the October Term, 1878. MeBwrney v. Car- 
•on, 99 U. 8. 567 [Bk. 25, L. ed. 878J. Hyatt 
was not a V»xtj to that suit, he bemg then a 
citizen of New York, the same as Mrs. Carson 
at that time. Under this decree the property 
was sold, and bought by Mrs. Carson. Hyatt 
died in New York on uie 20th of September, 
1876, leayiujg a will appointing his daughter, 
Mary A. Hyatt, executrix, and Joaquin Del- 
monte, executor. Mary A. Hyatt and Julia 
Delmonte are devisees under the will and heirs 
at law of his estate, and Mary E. Hyatt is his 
|M2] widow and an heir at law. Joaquin Delmonte 
is a citizen or subject of Spain, and all the oth- 
ers are citizens of New York. At some time, 
but precisely when does not appear from the 
records, these parties filed in the Court of Com- 
mon Pleas of Charleston, South Carolina, their 
complaint, which was sworn to on the 15th of 
October, 1879, against William McB'imey, Will- 
iam Hasseltine, Alfred L.Qillespie,and Thomas 
R. McGahan, "members of the late firm of 
Hyatt, McBumey <& Co.," and Caroline Carson, 
for the foreclosure of the mortgage given Hy- 
att on his retirement from the firm. It does 
not appear how or by what process the defend- 
ants were brought into court, but there is in the 
record a stipulation of which the following is a 
copy: 

" Mary A. Hyatt, as Executrix and as Devisee 
and Heir at law of the late Edmund Hyatt; 
Joaquin Delmonte, Executor of the saia Ed- 
mund Hyatt; Mary E. Hyatt, Widow and 
Heir at law of the said Edmund Hyatt, de- 
ceased; and Julia Delmonte, as Devisee and 
Heir at law of the said Edmund Hyatt, 

" William McBumey, William Hasseltine, Al- 
fred L. Gillespie, and Thomas R. McGahan, 
members of the Mte firm of Hyatt, McBumey 
ft Co., and Caroline Carson. 
" The time for the defendants in this case to 
answer having expired, on motion of McCrady 
ft Son, plaintiffs' attorneys, it is ordered that 
the case be referred to W. D. Clancy, Esq., one 
of the masters of this court, to take testimony 
and report the same; and, with the consent of 
Uie said plaintiffs' attorneys, it is further or- 
dered that the defendant Caroline Carson do 
have further time to answer the complaint 
herdn, to wit: until the twenty-fourth day of 
January next, and that she be allowed to file 
the same, under the signature of her coimsel, 
who has entered an appearance in the cause, 
without oath thereto. 
"December 16, 1879. A. P. Aldrich. 
" We consent McCradv & Son. 

A. G. Magrath." 
The record shows an answer of Mrs. Carson, 
£M8] <>ot under oath, and signed only by her coun- 
sel, setting up her defense upon the same facts 
on which she recovered in the other suit. In 
this answer it is, among other things, stated 
that early in 1861 she '* left South Carolina and 
went to New York,where she has ever since re- 
sided and had her domicU." This answer was 
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filed January 81, 1880, and, on the 16th of Feb- 
ruary, Mrs. Carson presented her petition for 
the removal of the suit to Uie Circuit Court of 
the United States, the material parts of which 
are as follows: 
" To the Honorable the Jud^ of the said court: 

"Your petitioner, Caroline Carson, respect- 
fully sheweth that the above entitled suit is of 
a civil nature, and is now pendiu^ in this court; 
the matter or amount in dispute is, exdusive of 
costs, the sum or value of |dOO, and is of the 
value of over $10,000; that the controversy in 
the said suit is between citizens of different 
States and between citizens of a State and a citi- 
zen or subject of a foreign State; that your pe- 
titioner was, at the beginning of this suit, and 
still is, a citizen of the State of Massachusetts; 
that the said Joaquin Delmonte then was, and 
still is, a citizen or subject of Spain, and all the 
other parties, plaintiffs above mentioned, then 
were, and still are, citizens of the State of New 
York; that William McBurnev and Thomas 
R McGahan then were, and sull are, citizens 
of South Carolina; that Alfred L. Gillespie 
then was, and still is, a citizen of Tennessee; 
and William Hasseltine then was, and still is, a 
citizen of California. 

"Your petitioner further says that in the 
above mentioned suit there is a controversy 
which is wholly between citizens of different 
States and between a citizen of a State and a 
foreign State, namely: between the said plaint- 
iffs and your petitioner, and which can bo 
wholly determined as between them." 

Accompanying this petition was the follow- 
iug affidavit: 

"Personally appeared before me James 
Lowndes, and made oath that he is the attorney 
of Caroline Carson, and has read her petition 
for the removal of the said cause to the Circuit 
Court of the United States for the District of 
South Carolina, and that the facts therein stated 
are true to the best of his information and be- 
lief, save that he cannot aver that Dean Hall is 
of greater value than five thousand dollars and 
five hundred dollars; that his information as to 
the domicil of Hasseltine is drawn from a state- 
ment made to him by some person, whose name 
he cannot recall; that his imormation as to the 
domicil of Caroline Carson is drawn from these 
facts, viz. : That about the 1st July, 1877, he 
received in due course of mail a letter from the 
said Caroline Carson, dated at Brookline, Mas- 
sachusetts, in which she informed the deponent 
that she had made a declaration or affidavit of 
her change of domicil from New York to 
Massachusetts; and that deponent continued to 
receive letters from her in uie latter State dur- 
ing the month of July, 1877, and he knows her 
Surpose to have been to become a citizen of 
Tassachusetts; and he knows that she has not 
in fact for many years resided in New York. 

"James Lowndes.*' 

On the 25th of March the court refused to 
stop further proceedings, giving its reasons 
therefor as follows: 

' 'The plaintiffs in this case, except one a Span- 
ish subject,are citizens of the State of New York» 
and the controversy, as appears by the plead- 
ings, is wholly between them and the defend- 
ant, Caroline Carson, who in her answer statef 
that she is also a citizen of that State. She has 
also filed with her answer an exhibit of a previ- 
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In the Unitad SUtaa Ooorl rabtiiig to 
tSbm nine matter, in which oases she was iiluiit- 
iff, 9taing, as a citizen of the State ox New 
York. Ko motion has heen made by her for 
leaTO to amend or withdraw her answer, nor 
das any affidavit or other testimony been sab- 
mitted showing that her answer was erroneous 
and the matter therein in reference to her dti- 
Mnahip was inserted by inadvertCDce or mis- 
take. After this case had been referred to the 
master, and after the flline of her said answer 
by the said defendant, and the master, attended 
1^ the attorneys for plaintiffs and said defend- 
ant, had finished talunff the testimony offered 
hy the plaintilb, the said defendant filed a peti- 
tion in this court praying a removal of this case 
to the Circait Court of the United States, and 
aO^ginc that she is a dtizen of the State of 
Mavadnsetts. 
inS] 'Thatpetition is not properly verified, and 
the Insaffident affidavit by her attomev does 
noC state any matter which would Justify me 
in dlsr^ardunff the positive statement m her 
answer and exhibit 

"I, therefore, hoM that the controversy in 
tfak case Is between a citizen of the State of 
New Yoric on the one side, and other citizens of 
the same State and a Spanish subject on the 
other side; and further, that the petition of 
defendant for the removal of the case was not 
filed unto after the trial had commenced. 

"She Is, therefore, not entitled to have the 
case removed from this court, and her motion 
to tiiat effoct is ref ased." 

On the 9th of March, 1880, a transcript of 
the record was filed by Mrs. Carson in the Olr- 
cult Court of the United States, and on the 10th 
of December, 1881, the cause came up for hear- 
ing in tiiat court on a motion to remand. At 
thn time affidavits were filed showing deariy 
tiiatMrs. Carson, in May or June, 1877, chansed 
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dtizenship from New York to Massac 
aetta, and th^ she had not from that time 
rtsided in New York or repre s en ted that State 
as her home. The answer was drawn by her 
ooonad and her domicil in New York stated 
hj inadvertence, without her knowledge. As 
aooo as the answer was seen by her she called 
attention to the mistake which had been made 
in this particular. The court, upon consider- 
ation 01 the record and the affidavits, granted 
the motion to remand, on the ground that, as 
the petition had not been filM In the state 
court untfl after answer and after the master 
had under the order'of reference proceeded to 
tnJce testimony, it was too late, as ttie trial had 
been begun. 'From this order an appeal was 
taken, which is one of the cases now under 
cooaiaeration. 

Before the motion to remand was decided In 
the circuit court the state court proceeded 
with the suit, and on the 80th of August, 1880, 
a decision was rendered in favor ox Mia. C^- 
ton. An appeal was thereupon taken to the 
supreme court, where the Judgment of the 
common pleaa vras reversed, on the 10th of 
July, 1881, and the cause remanded for further 
proceedings. Afterwards, on the 9th of Sep- 
tember, 1881, a decree was rendered In ue 
common pins against Mrs. Oaracm, from 

which ahe appealed, on theground, amoog oth- 

|M9] en, thatbecsbseof herpettuonforranowall 
rii^tfol Jurisdiction of the court of common 
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pleaa eeaaed, and its noceedinga thereafter 
were null and void. Afterwards the supreme 
oourt affirmed the decree, and in so doing sus- 
tained the Jurisdiction of the common pleaa* 
giving its reasons as follows: 

"The fkcts stated in thia petition were, per- 
haps, sufficient to entitle the petitioner to the 
order had the petition been filed witiiln proper 
time, and had the facts stated been aurtained 
by the record as a whole, but the petition broke 
down at both of these pointa. Itwasnolfiled 
as required by the Act of Congress (18^ at or 
before the term at which the suit coola have 
been tried; nor did it appear upon tiie face ci 
the record that the citizenship of Mn. Oansoo 
was in Massachusetts. True, thia fa^ wna 
stated In the petition, but her answer diatinctiy 
stated that she was a citizen €ft New York. 
Thus the record on its face failed to show the 
important fact required for removal. M^fer 
V. Qmstrueiion Qo. 100 U. S. 457 [Bk. 25, L. ed. 
508]. Hence, Jud(fe Pressley had no other al- 
ternative but to diflmiss the potion upon both 
of the grounds mentioned." 

From this decree of affirmance a writ of 
error has been taken to this court, which pre- 
sents the other of the two cases now before ua. 

In our opinion the state court eired in r^n- 
ing Jurisdiction of the suit after the petition for 
removal was presented, and the circuit court in 
remanding it after it had been docketed there. 
The recora presents but a sinffle oontroveny in 
the suit, and that between the plaintifliB and 
Mrs. Carson as to the priority of her lien. Thia 
is conceded. In this controverqr all the other 
defendants may properly be arranged on the 
same side with the plamtifls, and thus leave 
Mrs. Carson at liberty to apply for a removal 
without Joining the others with her. Asai^eaf 
Oiset, 100 uTs. 457 [Bk. 85, L. ed. 508]. 8o 
far there is no dispute, but the objectiona to tibe 
removal are: 

1. That upon the face of the reoMd, aa te 
case stood in the state court, after the petition 
for removal was presented, Mrs. Canon ap- 
peared as a citizen of the same State with some 
of those on the other aide of the controversy; 
and, 

2. That the petitioiiwaa not in time, because 
it was not presented "before or at the term at 
which said cause could Im first tried, and be- 
fore the trial thereof." 

1. Ab to the citizenship. In BUmey. Souik 
OaroUna, 117 U. S. 480 [Bk. 20, L. ed. 9«q it 
was said, following the former cases on the 
sublect, that a state court is not bound to sur- 
render its jurisdiction until a case has been 
made which, on Its face, shows that the peti- 
tioner for removal baa a right to the transfer; 
but it was also said that ^'all issues of fact 
made upon the petition for removal must be 
tried in the circuit court." The state court is 
only at Uber^ tn inquire whether, on the face 
of the record, a case has been made whidi 
requires it to proceed no further. 

in the present case the petition stated, in posi- 
tive terms, that Mrs. Canon waa, at the begin- 
ning of the suit, and still continued to be, % 
citizen of Massachusetts. With that fact estab- 
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lished, the neeeMsary citizenship for a removal 
existed. Whether it was a fact or not» coukU 
under the ruttng in 8Um$ t. Stmtk OkroUna. 
only be tried in the circuit court, unBeasthe 
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statement in the answer filed on behalf of Mn. 
Canon estopped her from denying her citizen- 
ship in New York. The record (3 the former 
suit, whidi is referred to in Uie opinion of the 
common pleas ludge, we put entirely oat of 
this braocn of the case, because the statements 
tliere related to a time long anterior to that in 
which, accordin«^ to the alfidavit, the change 
of her citizenship occurred. At most it was 
only evidence, and had nothing to do with the 
"face of the record." Neither can we look on 
the statement in the answer as to her domidl, 
simed by her counsel only, and not under oath, 
which was filed some days before her petition 
for removal was presented, as estoppmg her 
from asserting the truth. The amdavits on 
that subject, filed in the circuit court, show 
how the mistake arose, and that the statement 
was promptly denied by Mrs. Carson as soon 
as it was brought to her attention. Upon the 
hearing of the motion to remand in the circuit 
court, there was a full argument by McCrady 
& Son for the complainants, and by Mr. Toung 
for Mrs. Carson; and the evidence, which was 
submitted and which was uncontradicted, suf • 
(288] flciently established a change of citizenship 
from New York to Massachusetts as early as 
the middle of 1877, and long before this suit 
was brought 

2. As to the time. The record is silent as to 
the manner in which Mrs. Carson was brought 
into court The complaint could not have 
been filed before October 15, 1879, because 
that is the date of its verification. The evi- 
dence establishes the fact beyond auestioathat 
Mrs. Carson was not in South Carolina between 
October 15 and December 16, 1879. Conse- 
quently she could not have been served per- 
sonally with process in the State between those 
days. Bv the Statutes of South Carolina the 
terms of the Common Pleas of Charleston 
County began on the second Monday of Febru- 
ary, Jime, and November in each year. The 
second Monday of November, 1879, fell on the 
10th of the month. Consequently, there were 
only twenty-five days between the 15th of Oc- 
tober and the beginning of the November Term 
of the court for that year. By the Code of 
Practice of South Carolina, Mrs.* Carson, if she 
had been served personally with process on the 
15th of October, could not have oeen required 
to answer before November 4, and if by pub- 
lication, as she might have been, not before De- 
cember 16. A section of the Code, section 278, 
as amended, provides: ' 'At any time after issue 
•and at least fourteen days liefore court, the 
plaintifif shall file in the clerk's office the sum- 
mons and complaint in the cause, indorsing 
thereon the nature of the issue and the number 
of the docket upon which the same shall be 
placed; and if the plaintiff fail to do so, the 
•defendant, seven days before the court, may file 
oopies of said papers, with like indorsement, 
and the clerk shall thereupon place Btdd cause 
upon its appropriate docket, and it shall stand 
for trial without any further notice of trial or. 
notice of issue." 

The stipulation of December 16, 1879, 
■amounted to a waiver of all default previous 
to that date, and put the parties in no worse 
condition than they woula have been if Mrs. 
Carson had filed her answer and put the case 
at issue at rules. Certainly, we are not to pre- 

170 



sume, on the face of this record, that shecould 
have been forced to trial at the November 
TeruL Had she answered on the 4th of No- ragt 
vember, which wss the earliest day she could ^ 
have been required to do so, there would not 
have been fourteen days between that and the 
term, and so, under the Code of Practice, the 
case could not have been tried until the Febru- 
ary Term without her consent; and the same 
would be true if she had put in her answer on 
the 16th of December, which is probably the 
day it was really due. Her petition was pre- 
sented at the February Term, and consequently 
it was "at the term at which the cause could 
be first tried," according to the meaning of that 
phrase in the Act of 1875, as it has been con- 
strued. Babbitt v. Clark, 108 U. S. 606 [Bk. 
26, L. ed. 5071; PuUmanPalace Car Oo.Y.i^eefp, 
118 U. S. 84 [Bk. 28, L. ed. 925]. 

It remains only to consider whether the peti- 
tion was presented before a trial was begun. 
The stipulation was not to send the case to the 
master for "trial," but "to take testimony and 
report the same. " In its ^ect this was nothing 
more than an agreement for the appointment of 
an examiner beiore whom the tesumony in the 
suit, which was in its nature a suit in equity, 
could be taken. The master had no authority 
to find either the facts or the law. His duty 
was to take and write out the testimonv to lie 
reported to the court for use on the trial when 
it should be begun. 

We conclude, therefore, that the suit was re- 
movable,' and that the petition therefor was 
presented ih time. 

The judgment of the Supreme (hurt of South 
Carolina i$ reversed and the cause remanded, 
with direetioni that it be eent to the Court of Com- 
mon Pleat of Charleston County for removal to 
the Circuit Court, in accordance with the prayer 
of the petition for that purpose, and the order of 
the Circuit Court remanding the suit is reversed, 
and that court is directed to take jurisdiction 
andjtroceed to a final determination of the tnat- 
ter in controversy. Btversed. 

Mr, Justice Blatchfottl took no part in the 
decision of these cases. 
True copy. Test . 

James H. KoKenney, Clerk, Sup. Courts. 8. 



JOHN MULLAN and FRANCIS AVERY. 

V, 

UNITED STATES. 

(See 8. C. Reporter's ed. S71-S70.> 

JSvidenee that biU was filed by direction of At- 
tomep'Oeneral — resulting benefit to private 
parties immaterial—coal lands not sxAject to 
selection as Ueu school lands-^Iten patent set 
aside. 

1. The production of a oertifled oopj oflm order, 
from the Attomey-Ctoneral to a Untted States Dto- 
trlot Attorney, to prooeed In the case issufflcieDtto 
overcome the objection that the bill does not show 
on Its face thai It was filed by the Attomey-OeneraL 

S. Goal lands are mineral lands within the maan- 
ing of the term as used in the statates rsirulatliiy 
th3 disposition of the pubUo domain, and were aoi 
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to MtoeUoo M Ueonliool lands br^flteto 
of OUIftiRite andar^e Act of lfaroh8,lK8. 

8l Kotwithstandtair the fftot that o<mu lands were 
In tset Usted to the State by the proper officers of 
the QoTenunent as lieu sobool lands, the selection 
«an be Tacated and the titles under it annulled in a 
suit in equity brought by the United States dlreotly 
for that purpoasb 

[No.90a.] 

Argued J^^ 1, 238$. Deddsd May 10, 1S8$. 

APPEAL from the Ciicuit Ck>urt of the United 
States for the District of Oalifoniia. Af- 
|ii miw/. 
The case is stated by the court 
Mr. Walter H. Smith* for appellants. 
Me$9r9. William W. Morrow and Wm. 
A. Maury t Auiii. AUy-Gen., for appellee. 

(272 1 ji^, (jf^ j^^gff^ Waite deUveied the oi^- 
4oii of tiiecoaTt: 

This is a suit brought by the United States 
to vacate and annul tne title of John Mullan 
and Fiands Ayerr to the K. \, sec. 8, T. 1 N., 
R. 1 £., Mount Diablo meridian, listed by the 
Secretary of the Interior on the 8d of Januaiy, 
1871» to the State of California as a school in- 
demnity selection, on the ground that when the 
•election was made and when it was listed the 
land was coal land, and so known to be, boUi 
by the officers of the State who made the selec- 
tion, and by Mullan and Avery when iney aft- 
erwards acquired tiUe from the State. The 
facts are these: 

The land in question lies in the midst of a 
coal-bearing district, and has upon it a valuable 
coal bed. It is ru^ed and broken, and of very 
little if any valueior agricultural purposes. As 
early as 1861 the Black Diamond Coal Mining 
Compuiy took possession of it and opened a 
coal mine. The company erected at j^reat ex- 
pense, ui>on this and adjoininjg^ land, all the 
necessary works for mining, hoisting and ship- 
ping the coal, and continued its operations on 
the property extensively from the time it en- 
tered into possession until evicted in 1877, at 
the suit of Avery. Its possession was open and 
notorious; and the principal market for its coal 
was in San Frandsoo, or with persons trading 
there. There was also located on this and a£ 
Joining property quite a large mining town, 
which sometimes had more than one thousand 
inhabitants. The lands in the township were 
surveyed and divided into sections in March, 
1864, under the direction of the United States 
Survevor-Oeneral. In the progress of these sur- 
vevs the mines were found, and to some extent 
inaicated on the plats, which contained abund- 
ant evidence of the coal-bearing character of 
this particular tract. 

On the 18th of May, 1865, Frank Barnard, 
fSTS] an officer or agent of the Black Diamond Coal 
Mining Company, applied to the locating arent 
of the State of Caliiomia, under the provini'QS 
of a Statute of the State entitled "An Act to 
Provide for the Sale of Certain Lands Belong- 
ing to the State." approved April 27, 1866, to 
purchase these lands and to have them located 
under the authority of an Act of Congress of 
March 8, 1853, chap.145, § 7,10 Stat at L. 247, in 
lieu of an equal quantity of school lands which 
bad in some wav oeen lost to the State. In ac- 
cordance with this application the location was 
made for the use of Barnard on the 80th of 
June, 1865, and approved by the state surveyor- 
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ffsoend on the 11th of August Barnard, how- 
ever, did not pav for the land, and consequentlv 
his title under tne location was ne\^ perfected. 

On the 28d of August, 1868, while the BUck 
Diamond Company was in possession and act- 
ually working its mine, Mullan applied to the 
Survevor-Oeneral of California to purchase the 
land nom the State, as land which had before 
been selected as school section indemnity. The 
surveyor-general at first objected because the 
land was coal land. After some conversation 
on the subject, in which Mullan was told that 
the lands were in the neighborhood of the 
Mount Diablo coal mine and were probably 
coal lands, his application for the purcnase was 
accepted, he insisting that the lands were state 
lands, and that the register of the land-office 
had acknowledged the right of the State to 
make the selection. This acceptance was on 
the 25th of August, 1868, and afterwards, on 
the 27th of April, 1860, the surveyor-ffeneral 
made a formal certificate, of which the follow- 
ing is a copy: 

" State of Califomia. 
** Office of Surveyor-Oeneral, 
" Sacramento, d7th April, 1869. 

" I hereby certify that, in accordance with 
the provisions of an Act entitled * An Act to 
•Provide for the Management and Sale of the 
Lands Belonging to the State,' approved March 
28, 1868, I have located, as a portion of the 
school lands, 820 acres of public land in the 
County of Contra Costa, at the request and for 
the use of John Mullan. Said land is described 
as follows: 

•' N. f of sec. 8,T. 1 N.,R 1 B., Mount Dia- 
blo meridian. 

''Taken in lieu of E. i of sec. 16, T. 2 N., 
R 8 W., Mount Diablo meridian. 

" This location has been made by me in the 
name and for the benefit of the State of Calif or- 
nia,at the United States Land-Office for the San 
Francisco District, in the CUty of San Frandsoo, 
and with the consent of John F. Swift, register 
of said district, bearing date the 28th day of May, 
A. D. 1865, and the same is entered and num- 
bered upon my register of locations. The said 
location is hereby approved, and the treasurer 
of Contra Costa County shall receive in pay- 
ment therefor, from John Mullan, one hunor^ 
and one ^ (101.65)- dollars, within fifty days 
from the date pf the surveyor-general's ap- 
proval, being 20 per cent of the purchase 
money, and interest on the balance in advance, 
at the rate of 10 per cent per annum from the 
date of the approval of the location in the su]> 
veyor-general's office. 

'* John W. Bost, SurteyoT'General,'* 

Afterwards, on the 21st of May, Mullan hav- 
ing made the advance pajrment, a certificate of 
purchase was executed and delivered to him. 

The selection was at some time reported to 
the Oeneral Land-Office, and on the 8dof Janu- 
ary, 1871, listed with other tracts, by the Sec- 
retarv of the Interior, to the State, ' subject to 
any interfering rights that may exist in them." 

On the 28th of March, 1871, Mullan cot from 
Avery $1,000 and assigned the certificate of 
purchase to him as collateral security, at the 
same time agreeing that on the sale of the land 
Avery might retam one sixth of the purdiase 
money, and also the $1,000 and interest. At 
the same time he also executed to Avery a form- 
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a1 aaBigDment d all and ewerv his rlgbt or 
cause of action against the Islacls Diamond 
Goal Company for taking coal Irom the prem- 
ises. Afterwards Ayery paid the State the bal- 
ance due on the parchase money and received 
a state patent for the land on the 6th of April, 
1871. Mullan had n^ded in San Francisco for 
[275] at least a year before he made Mb application 
for the purchase, and was engaged in real estate 
business. Ayery had also remed therefrom 
December 8, I8fe, and from his testimony ap- 
pears to haye been familiar with operations of 
the character of those in which Mullan was 
engjMfed. 

Kot long after Ayery sot his patent he brought 
suit against the Black Diamona Company, to re- 
coyer possession of the property and $1,850,000 
for the value of coal taken from it Tlds suit 
resulted in a Judgment in his favor, on the 6Ui 
of June, 1877, for the land and $1,500 damages. 
He then brought another suit to recover the 
value of coal taken fnmi the land during the 
pendency of the former one, in which he claimed 
damages to the amount of $8,000,000. 

After the first suit was begun the coal com- 
pany appUed to the General Xiand-Office for a 
recall of the listing of the land to the State, but 
on an examination of the matter this was re- 
fused on the 14th of March, 1872. After the 
second suit was brought, the Attorney-General, 
on the application of the company, authorized a 
bill to be filed in the name of the United States 
to set aside the title of the State, " upon the un- 
derstanding that any and idl coats and expenses 
in the matter sliall be defrayed by the appli- 
cants, and that the proceeding shafl be subject 
to the direction and control of the Attomey- 
Gkneral, in order that Uie interests of the Gov- 
ernment may be fully protected and Justice done 
to any and all parties interested." Under this 
authority the present biU was filed by Uie Uzdt- 
ed States Attorney for the District of California, 
and signed: 

'* Charles Devens, Attomeif-Oeneral, 
By Philip Teare, 
United 8tate$ AUom^far the 

District of California. 
-Hoyt&M'Kee, 

Special Attot neys and Oouned" 

Upon these facts the circuit court entered a 
decree Vacating the title of the State and of 
Mullan and Avery, and from that decree this 
appeal was taken. 

ft is first objected that the bill should be dis- 
[276] missed, because it does not show on its face that 
it was filed by the Attomev-€toneral. Gn the 
argument, however, the Assistant Attorney- 
General produced from the Department of Jus- 
tice a certified copy of an order of the Attorney- 
general directing the United States Attorney 
'or the District of California to proceed in the 
matter; and this it was held, in 1r<8i<9m Paeifh 
R. R. Co, V. United States, 108 U. S. 512 [Bk. 
27, L. ed. 800], was enough to overcome sudi 
■n objection. There is no doubt that the bill 
was filed on the request of the coal company, 
and that it is expected some advantage wiU ac- 
crue indirectly to that company from a decree 
vacating the title under the state selection; but 
if the title is vacated the lands will be restored 
to the public domain and be subject to sale by 
the United States, as coal lands. The United 
States has, therefore, a direct pecuniary intei> 

179 



est in the suit, and this being the case, it Is a 
matter of no importance that others may pos- 
sibly be benefited by the decree which may be 
obtained. The Acts of July 1, 1864, 18 Stat 
at L. 848, chap. 205, and l^Iarch 8, 1865, 13 Stat, 
at L. 529, chap. 107, make ample provisions for 
the sale of such lands at a price not less than 
$20 an acre. 

The important question in the case is whether 
the land, being coal land, was open to selection 
by the State as Ueu school land. This was 
most elaborately considered bv the circuit Judse, 
and his opinion, reported m 7 Sawyer, 4i36, 
leaves little to be saia on the subject. In ^fin- 
ing Company y. Consolidated Mining CoAO^V. 
S. 167 [Bk. 26, L. ed. 126}, this court decided 
that the grant of the sixteenth and thirty- 
sixth sections of public land to the State of 
Calif omia for school purposes, made by the Act 
of March 8, 1858, was not intended to cover 
minerBd lands. Such lands were by the settled 
policy of the Ghmeral Government excluded 
from all grants at that time, and we quite 
agree with the circuit Judge tliat *'If sections 
16 and 86, being mineral lands, do not pass by 
the terms of the statute, there certainly is no 
good reason for permitting the same kind of 
lands to be selected under section 7, in lieu of 
sections 16 and 86." The confirmatory Act of 
July 28, 1866, 14 Stat, at L. 218, chap. 219, ex- 
pressly excludes from its operation all selec- 
tions of mineral land. The case therefore 
turns on the question whether coal lands are 
mineral lands, within the meaning of that term 
as used in the statutes regulating the disposi- 
tion of the public domain. 

The first statute which made any referenot 
to minerals on the public lands was uiat of Sep- 
tember 4, 1841, 5 Stat, at L. 458, chap. 16, sec 
10, which provided that no preemption en^ 
should be made on "lands on which are situ- 
ated any known salines or mines; " and by the 
Act of July 1. 1864, 18 Stat, at L. 848, chap. 
205, sec. 1, it was provided that " Any tracts 
embracing coal beds or coal fields, constituting 
portions of the public domain, and which as 
' mines ' are excluded from the preemption Act 
of 1841, and which undei past legislation are 
not liable to ordinary private entry," might be 
disposed of at a price not less than $20 an acre. 
This is clearly a legislative declaration that 
" known " coal lands were mineral lands with-* 
in the meaning of that term as used in stat- 
utes regulating the public lands, unless a con- 
trary intention of Congress was clearly mani- 
fested. Whatever doubt there may l)e as to 
the effect of this declaration on past transac- 
tions, it is clear that after it was made coal 
lands were to be treated as mineral lands. That 
the land now in dispute was "known" coal 
land at the time it was selected no one con 
doubt. It had been worked as a mine for 
many years before, and it had upon its surface 
all the appliances necessary for reaching, tak- 
ing out and delivering" the coaL That Barnard 
knew what it was when he asked for its loca- 
tion for his use is absolutely certain, because he 
was one of the agents of the coal company at 
the time, and undoubtedly acted on its behali 
in all that he did. If Mullan and Averv were 
ignorant of the fact when they acqtdrea theii 
respective interests in the property, it was be- 
cause they willfully shut their eyes to what was 
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ffoiiig im azomid them, and purposely kept 
tnemaelTes in ignorance of notonoiis facts. Bat 
the evidence si^isfles ns entirely jthat they were 
not ignorant The assignment of Mmlan to 
Avery of his claim against the company for 
coal taken out» made at the same time that he 
transferred the certificate of purchase, shows 
the knowledge of all the facts by both when 
Avery acquired his interest, and MuUan's in- 
formation on the subject is shown by what took 

178] place between him and the Surveyor-General of 
California when he made his purchase. 

At the time the selection was actually made, 
therefore, it cannot be doubted that tne land 
was mineral land, both in law and in fact, with- 
in the meaning of the Act under which the 
State and those who purchased from the State 
undertook to acquire title; and we agree with 
the circuit court m the opinion that the riirhts of 
the parties are to be determined by the law as 
it stood then. Such bdng the case, we have 
no hesitation in deciding that the land was not 
open to the State for selection. 

It remains to consider whether, since the 
land was in fact listed to the State by the prop- 
er officers of the Qovemment, the selection can 
be vacated and the titles under it annulled in a 
suit in equity brought by the United States di- 
rectly for that purpose; and about this we have 
DO more doubt than the circuit court seems to 
have had. The lands were, as we have seen, 
known coal lands. No one seriously disputes 
that now; and, in our opinion, upon the well 
established facts, Mullan and Avery occupy no 
better position than the State would if no pa- 
tent had been issued to Avery. Tliey are in 
e v^y sense of that term purchasers with notice. 
The case is, therefore, directly within the de- 
cisions of this court in MeLavghlin v. United 
8UUe9, 107 U. S. 526 [Bk. 27, L. ed. 621], and 
Wetiem Pacific R. H. Oo.y, United StaUi, 108 
U. S. 510 [Bk. 27, L. ed. 8061, where it was dis- 
tinctly held that patents to ine Western Padflc 
Railroad Company for known mineral lands 
could be canceled on a bill in equi^ filed by 
the United States for that purpose. It is no 
doubt true that the actual diaracter of the 
lands was as well known at the Deputment of 
the Interior as it was anywhere else, and that 
the Secretary approved the lists, not because he 
was mistaken about the facts, but because he 
was of opinion that coal lands were not min- 
eral lands within the meaning of the Act of 
1858. and that they were open to selection by 
the State; but this does not Idter the case. The 
list was certified without authority of law, and, 
therefore, by a mistake against which relief 
in equity may be afforded. As was said in 
United Stata v. 8kme, 2 Wall. 585 [68 U. S. 
bk. 17, L. ed. 767]: "The patent is but evi- 
dence of a grant, and the officer who issues it 

1791 ads ministerially and not Judicially. If he 
issues a patent for land reserved from sale by 
law, such patent is void for want of authority. 
But one officer of the land-office is not oompe* 
tent to cancel or annul the act of his predeces- 
sor. This is a judicial act, and requires the 
lodgment of a court. " That language is equal- 
ly applicable to the present case, and its cor- 
rectness has been often recognized. Moore v. 
BoUnnM, 96 U. S. 588 [Bk. 24, L. ed. 850]; 
UnUcd St<Ue$ v. Schurz, 102 U. S. 896 [Bk. 26, 
L. ed. 171]; Steel v. Smelting Company, 106 IT. 
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S. 454 [Bk. 27, L. ed. 2291; Mofat v. United 
Statei, 112 U. S. 24JBk. 28, L. ed. 628]. 

Ths decree of the (Xreuit (hurt is affirmed, 

Tkneoopj. Test: 

James H. MoKenney, Clerk, Sup. Oourti U. 8L 



UNITBD STATES 

«. 

JOHN HAILEY, Admr. of A. H. Robib, 

Deceased. 

(Bee S. C. Beporter^ ed. SSS-aOSi) 

Jurisdiction^-in'octiee. 

A salt at law, the trial betnsr by puj^ oan only be 
bvouffht to tiiis court by writ of error. 

[No. 219.] 
8ubmiUedApra7,1886. Decided May 10, JS86. 

FROM the Supreme Court of the Territory of 
Idaho. Diemieeed. 
Mr, John Ooode* SoUeitor-Qen,, for the 
United States. 
No one appeared for appellee. 

Mr. Ohitf Justice Waite delivered the opin- 
ion of the court: 

This case has been docketed here as an ap- 
peal from the Supreme Court of the Territory 
of Idaho; but, on looldng into the transcript, 
we find that the suit was at law and the tnal 
by a jury. Under such circumstances the only 
proper way of bringing it here for review would 
have been by writ or error. Stringfcllow v. 
Gain, 99 U. 8. 610 [Bk. 25, L. ed. 4211; U, 3. 
V. Union Pae, R. B. Co. 105 U. S. 268rBk. 26, 
L. ed. 1021]; Hechtv. Boughtan, 105 U. S. 286 
[Bk. 26, L. ed. lOlff); Woolf v. HamOton, 108 
U. S. 15 [Bk. 27, L. ed. 6851 . In point of fact, 
however, there has been neither a writ of error, 
nor an appeal, nor a citation, nor an appear- 
ance by the d^endant or respondent It is 
dear, therefore, we have no Jurisdiction, and 
the case is diemieeed. 
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UNITED STATES, Apjpi.^ 
e. 

CENlKAL PACIFIC RAILROAD COM- 

PANT. 

(See 8. 0. Beporterls ed. flS-ML) 

**Thwrmttn Aef^retention by the Gocemmant 
qfeaminm of Pacific roade on parte cf linee 
not aided oy the Oovemment. 

Where one coDstmotlon of a section of a statute 
would not only render that eeotion a breaoh of 
faith on the part of the United States but an Inva- 
sion of the constitutional rUrhts of the appellee, we 
are bound. If posBlble, so to oonstrue the law as to 
lay it open to neither of these objeotiODS. 

[No. 1291.] 
Argued April B9, 1886. Deaded May 10, 1886. 

APPEAL from the Court of Claims. Af* 
, firmed. 

The case is stated by the court 
Mr. John Good^t Solidtar-Oen., for appel- 
lant 
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Mlmn, Jose p h B* MeDooAld and John 
F. DUloB, for ^>peUee. 

r 236] Mr. Juitiee Woods deUvered the opinion of 
the court: 

Theappdlee, the Central Pacific Railroad 
Company, brought this suit in the court of 
claims, against the United States, to recoTer 
compensation for services rendered the United 
States in transporting persons and freight over 
^ose parts of its raoiroad in the buiMing'of 
which it had not been aided by the Gk)vemment. 
The United States demurred to the petition, on 
the ground that it did not allege facts suffldent 
to constitute a cause of action. The demurrer 
'Was overruled and Judgment rendered in favor 
of the claimant for the sum demanded. From 
that Judgment the United States has brought 
thisappnl. 

The appellee alleges In its petition that it was 
originally incorpon^ on Jime28, 1801, under 
the laws of the State of California; that, with 
the aid of the grant of lands in alternate sections, 
and of bonds of the United States issued to it 
under the Acts of Congress approved July 1, 
1882, and July 2, 1864, it built, either directly 
or indirectly, and became the owner of 865.60 
miles of rauioad. In addition to this line of 
road, the construction of which was so aided 
by the United States, the appellee, during the 
period covered by the petiuon, controlled and 
used 888.67 miles of railroad, acquired by oon- 
solidation with other compimies, and 1,791.35 
miles of railroad leased bv it from other com- 
panies, making 2.175.02 miles; all of which had 
r4»oiTi ^^^^^ constmSea without any aid from the 
VC91} United States under the said Acts of Congress. 
The petition demanded pay for service of trans- 
portation rendered the United States over the 
2,175.02 miles of railroad which had been so 
constructed without its aid. 

The contention of the United States was that 
H was Justified In withholding the compen- 
sation sued for, by virtue of the provisions of 
section 2 of the Act of May 7, 1878, chap. 06, 
20 Stat at L. 66, commonly known as the 
Thurman Act we do not think this conten- 
tion is well founded. 

The Act of July 1, 1862, chap. 120, 12 Stat 
atL. 489, was passed '* to aid"— so the title de- 
dared— "in the constructicm of a railroad and 
telegraph line from the Missouri River to the 
Fame Ocean, and to secure to the Gk>vem- 
ment thd use of the same for postal, military 
and other purposes." The Act of July 2, 1864, 
chap. 216. 18 Stat, at L. 856, was an amend- 
ment to the Act of July 1, 1862. Bv these Acto 
certain railroad companies were aided in the 
construction of their roads. Among them was 
the appellea, which bniltthe865.66 miles above 
mennoned. It was aided in the construction 
of this part of its road by an issue of bonds 
made to it by authority of the Acts of July 1, 
1862, and Julv 2, 1864. The Act of July 1, 1862, 
made the following provisions to secure the 
payment of the pnncipal and interest of the 
bonds so issued: 

Sec. 5. * * * "The issue of said bonds and 
deliveiT to the company shall ip$ofaeU> consti- 
tute a first mortgage on the whole line of the 
railroad and telegraph," etc. 

Sec. 6. 'The grants aforesaid are made upon 
condition that said company shall pay said 
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bonds at maturity, and shall keep said railroad 
and telegraph line in repair and use, and shall 
at all times transmit despatches over said tele- 
graph line, and transport mails, troops anc 
munitions of war, supplies and public stores 
upon said railroad, for the Government, when- 
ever required to do so by any department diereof ; 
and the Government snail at all times have the 
preference in the use of the same for all the pur- 
poses aforesaid; * * * and all compensation for 
services rendered for the Government shall be ap- 
plied to the payment of said bonds and interest 
until the whole amount is fully paid; * * ^ 
and after said road is completed, untfl said 
bonds and interest are paid, at leasts per cent- 
um of the net earnings of said road shall ttlso 
be annually applied to the payment thereof." 

By the Act of July 2, 1864, it was provided 
as follows: 

"Sec. 6. ♦ ♦ ♦ Onlvonehalf of the compen- 
sation for services rendered for the Government 
by said companies shall be required to be ap- 
plied to the payment of the bonds issued by the 
Government in aid of the construction of said 
roads." 

These sections, taken toother, constitute the 
contract between the United States and the 
appellee. U, 8. v. Union Bieific B.ROo,, 91 
XT. S. 72 [Bk 28, L. ed. 224]; ainking Fund 
Oam, 99 U. S. 700, 718 [Bk. 25, L. ed. m\i 
Union Pacific R R Ch. r. U, 8, 104 U. B. 
662 [Bk. 26, L. ed. 8841. This contract is 
binmng on the United States, and it cannot, 
without the consent of the Company, change 
its terms by any subsequent legislation, tank- 
ing Fund Oasei, ubi iupra. 

These provisions of the statute law of the 
United States being still in force. Congress 
passed the Act of May 7, 1878, being the Thur- 
man Act above referred to. The preamble of 
this Act mentions by name the companies 
which have been aided by bonds of the United 
States, under the Acts of July 1, 1862, and 
July 2. 1864. The first section declares how 
the net earnings referred to in those Acts shall 
be asq^rtained, and the second section provides 
as f ollow* 

"That the whole amount of compensation 
which may, from time to time, be due to said 
several nulroad companies, respectively, for 
services rendered for the Government, shall be 
retained by the United States; one half thereof 
to be presently applied to the liquidation of the 
interest paid and to be paid by the United 
States upon the bonds so issued by it, as afore- 
said, to each of said corporations severally, and 
the other half thereof to be turned into the 
sinking fund hereinafter provided, for the uses 
therein mentioned." 

The case turns on the true interpretation of 
this section, the appellant contending that it 
authorized it to retain compensation earned 
for transportation over all the roads owned or 
leased by the appellee, whether the construo- 
tion of such roads had bo^ aided by the 
issue of government bonds or not, and the 
appellee contending that the compensation 
referred to was that earned by transportation 
over that part only of its lines which nad been 
assisted by the government subsidy. 

The Acto of July 1, 1862, July 2, 1861 and 
May 7, 1878, all relate to the same subject 
The latter Act is declared bj ito title to be 
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•mendaloiy of the flist two, and its last leetlon 
pTOTides that each and eveiy of its proyisioiis 
ahaU be "held as in alteration and amend- 
ment" of the two Acts first mentioned. The 
three Acts are, therefore, to be construed 
together as one Act, and one part to be inter- 
preted by another. U. 8. v. Areeman, 8 How. 
556, 564 [44 U. 8. bk. 11, L. ed. 724, 728]; 
Vrapigny t. Wittenoam, 4 T. R. 788: Cbm- 
wun^weaUh v. Black, 19 Pick. 804. 

One of the provisions of the Act of July 1, 
1862, closely allied to the one under considera- 
tion, was construed by this court in the case of 
U. 8. V. Kania» Pad^ R. CA). 99 U. 8. 455 
[Bk. 25, L. ed. 289]. The Kansas Pacific Rail- 
way' Company was one of the companies to 
which the united States issued bonds in aid of 
the construction of its road under the Act Just 
mentioned. Assisted by this issue of bonds, it 
had built 898H miles of road. It afterwards 
built 245. miles wiUiout aid from the Gk>yem- 
ment. The United States brought suit against 
the company to recoyer the 5 per cent of net 
earnings, to be applied to the payment of the 
bonds and interest, as provided oy section 6 of 
the Act of 18^. One of the controversies in 
the case was whether the Govemment was 
entitled to the 5 per cent net eaminss on that 
part of the road whidi had been bnflt without 
government aid. This court decided that it 
was not Spoiking by Mr. JmUee Bradley 
it said : "We are of opinion * * « that the 
subsidy bonds granted to the company, being 
panted only in reQ>ect of the or&inal road, 
* * * are a lien on that portion only, and that 
the 5 per cent of the net earnings is only d^ 
mandable on the net earnings of said pornon.** 
With this decisi<Hi in view, it would be im- 
poaaible to hold with any show of reason that 
the compensation for services reordered the 
United States^ which by the same section was 
required to be applied to the payment cf the 
same bonds, induoed compensation for services 
rendered by a road the construction of wMdi 
liad not been aided by the issueto the company 
of covemment bonds. 

£i thecase of U. 8. v. Denctfr Baeific B. Ch., 
90 U. 6. 460 ^k. 25, L. ed. 291]. deddedatthe 
same term, and in which the Judgment was de- 
Hvered by the same justice, it was held that the 
United Btittes had no right, under the sixth 
section of the Act of 1862, to retain oompensa- 
tioii for services rendered upon a road, the con- 
■tructton of which it had not aided by its 
bonds. The ground upon which the court 
traced its decision was that the Government had 
BO lien except upon a road whidi it had so 
aided, and could retain neither the 5 per cent 
of the earnings of a road to which it had iasv^ 
BO b<HMls,^or compensation for tnmsportation 
services thereon. 

This court having thus interpreted the Act of 
July 1, 1862. we cannot, consistently with the 
established miss of construction, give a differ- 
ent meaning to substantially the same words in 
tiie Act of May 7, 187a JMehe v. Smvthe, 18 
Wan. 162 [80 U. 8. bk. 20, L. ed. 566]. In the 
Act of July 1, 1862, the provision is, that "All 
co m p en satton for services rendered for the Qo v- 
erament shall be applied to the payment of 
said bonds." In the Act of May 7, 1878, the 
words are, that "The "vdiole amount of com- 
pensation * * * for servioeB rendered for the 
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Govemment shall be retained by the United 
States," one half to pay interest and the other 
half to be turned into the sinking fund. If t'. e 
two Acts are to be construed together and as 
one Act, we must give the same meaning to 
like expressions in ooth. We cannot say in 
one case that the compensation mentioned 
means compensation only for services on aided 
roads, and in the other that it includes com- 
pensation for services on roads not aided. 

There is another view of this controversy 
which seems to us conclusive. As the con- 
tract between the United States and the Rail- 
road Company contained in the Acts of July 1. 
1862. and of July 2, 1864, has been interpreted 
by this court to authorize the retention by the 
dovemmentof compensation for services only 
on those roads which the United States dded in 
building, the construction which the appellant 
seeks to put on the second section of the Act of 
May 8, 1878, would not only render that sec- 
tion a breach of faith on the put of the United 
States, but an invasion of the constitutional 
riffhts ol the appellee. We are bound, if pofei- 
ble, so to construe the law as to lay it open to 
neither of these objections. Broughton v. Pen- 
BoecHa. 98 U. S. 266rBkr 28. L. ed. 8961; Red 
BoekY. Henry, 106 U. S. 696 [Bk. 27. L. ed. 
2511; Hobbi v. McLean [Bk. 29, L. ed. 940] 
dedded at the present term, and cases there 
cited. Z7. A v. Ooambe, 12 Pet 72 [87 U. S. bk. 9 
L. ed. 1004]. The construction contended for 
by the appellee p re se rves the good faith of the 
(iovemment, and frees the Act from the impu- 
tation of impairing rifl^ts secured hj the Con- 
stitution of the United States. 

In our view the construction of the second 
section of the Act of May 7, 1878, is plain, and 
not fairly open to controversy. By the Act of 
July 1, 18^ "all compensiEition for sttvices 
rendered for the Govemment" was to be applied 
to the payment of the bonds issued liy the 
United States to aid in building the road. By 
the Act of July 2, 1864, only "one half of Hie 
compensation lor services rendered for the Gov- 
ernment" by said Company was required to be 
applied to the payment of the bonds. The 
Act of May 7, 1878, merely restored the pro- 
visions of the Act of July 1, 1862, and again 
required all compensation for services rendered 
the Govemment to be applied to the payment 
of the bonds. Tlds compensatibii, as we have 
seen, has been limited by the decisions of this 
court to compensation for services rendered by 
the aided roads. The construction of the 
second sectfon of the Act of May 7, 1878, con- 
tended for by the appellee, is theief ore right 

Judgment oMrmed, 

T^roeocpy. Test: 

James H. MoKenney. Clerk« Sup. Ooort U. 6. 
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1^256] SALT LAKE CITY, Appi., 

ORLANDO J. HOLLISTER, CoUeelor of 
Litemal Bevenuo. 

(Bee 8. 0. Beporterlsed. t66-8HD 

Intemai r0omu6 tam—an tpiriti diitHUi kff OUiy 
— toant qf corporate power on part of Oitff to 
engage in ^fiitiUing bueineet, nodtfeneetopaf- 
ment ofmx, 

L GgrpioratioDS are refponslble for acta not stariot- 
Ij within their corporate powen, bat done in their 
corporate names and bj corporation offlcera who 
were competent to ezeroiae all the corporate pow- 
ers. When such acts are not founded on contract, 
hot are arbitrary ezerolsen of power in .the nature 
of torts, or are quasi criminal, the corporation may 
be held to a pecuniary respoosibillty for them to 
the party injured. This rule may require a more 
cardnil scrutiny in its application to municipal cor- 
porations than to corporations for pecuniary profit, 
nut we do not ajvree that the former are wholly 
exempt from Uabmty for wrongful acts done, with 
all the evidence of their being acts of the conx>ra- 
tion to the injury of othen or in evasion or legal 
obligations to the State or the public. 

i. The question of the liabiUfy of corporations on 
contracts which the law does not authorise them to 
make, and which are wholly beyond the scope of 
their powers, is governed by a different principle 
from that which controls a municipal corporation 
which seeks to make its want of authority to en- 
gage in a particular transaction or business a shel- 
ter from tne taxation imposed by the government 
on such business or transaction, by whomsoever 
conducted. The party entering into a contract 
with a corporation does so voluntarily. The pow- 
en of the corporation are matters of public law, 
open to his examination, and he must Judge for 
himnnlf as to the power or the corporation to bind 
itself by the proposed agreement. 

8w In cases where corporations have been sued on 
contracts, the enforcement of which they have re- 
sisted, because they were ultra vires, the courts 
nave gone a long way to enable parties, who have 
partea with property or money on the faith of such 
contracts, to obtain justice, by recovery of the 
property or the money spedflcaUy, or as money had 
•nd received to plalntifl^s use. 

[No. 285.] 
Argued AprU 19, $i, 188$. Decided May 10,1886. 

APPEAL from the Supreme Court of the 
Territonr of Utah. Affirmed, 
This case is stated br the court. 
Meeere, Franklin S. Riehards and Bkeeke 
^ Bawtine, for appellant 
Mr.JobnGooamtSoUeitar'Oen.ftoTBippeillBe. 

Mr Juttiee Miller delivered the opinion of 
the court: O 

This suit was instituted by the City of Salt 
Lake to recover of HoUister the sum of $12,- 
067.76, illegally exacted bv him, asCoUector of 
Internal Revenue for the District of Utah, from 
the City for a special tax upon spirits alleged 
to have been distilled by said City, and not de- 
posited in the bonded war^ouse of Uie United 
States by plainUft, as required by law. 

Plaintiff alleges that, under threat of selling 
flufficient prop^y of the City to pay said tax, n 
paid the sum demanded under protrat, appealed 
to the Commisdoner of Internal Revenue, who 
failed and neglected to make any decision or to 
refund the money, and after six months' wait- 
ing this suit was brought. 

To the petition the defendant made the fol- 
lowing answer: 

"Now comes the defendant in the above en- 

_Non.— ZVKEoHofi;e2«mpNon/rY>m. 8ee,generally, 
Tucker V. IPeqruson, 80 u. a bk. S, 80S, noU. 
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titled cauf^O. J. HolUster, and for answer to 
the plaintifrs oomplaint admits that the plaint- 
iff is a public, municipal Corporatbn, created 
and omnised under imd by virtue of the laws 
oftheTerritoi7ofUtali,andthatitha8oontinued [^57] 
to be such a Corporation since its organization 
in February, 1860, and that the defendant waa 
at the time mentioned, and as alleged in plaint- 
iff'a ''complaint, and still is, the Mting United 
States Collector of Internal Revenue for the 
District of Utah. 

"Defendant admito thai In June, A. D. 1876. 
the United States Commisrioiier of Internal 
Revenue set down to and assessed against the 
plaintiff a gallon tax of $10,7(10 upon rairita 
distilled by said plaintiff at various times 
between the 2d day of March, A. D. 1867, and 
the 26th day of August, A. D. 1868, and not 
deposited in the bonded warehouse of the 
United States bv the plaintiff; aa required by 
law; but denies that said gallon tax was illegally 
or erroneously set down to or assessed a^iinbt 
the plaintiff by said Commissioner of Internal 
Revenue, and avers that the plaintiff, during 
all the time for which said assessment was 
made, was actually engaged in distilling, pro- 
ducing, and dealiiLr in, as distiller, said spirits 
so assessed, and sam assessment of said gallon 
tax was made upon distilled spirits actuallv 
produced by the plaintiff, and upon which 

Elaintiff had not paid the eallon tax required 
y law, said spirits not havuig been deposited 
in the bonded warehouse of ue United States 
by the plaintiff, as required by law, but taken 
from sud distillery by the phuntiff , after hav- 
ing been produced and distilled as aforesaid, 
and sold by said plaintiff, and the proceeds of 
said sale tiuued into the treasury of the plaintiff . 
"Said plaintiff, during all the time ft (^)erat- 
ed said oistillerT, and especially from stud 2d 
day of March, 1867, to siud 26th day of August, 
18o8, was disdlling and producing spirits as 
aforesaid, and receiving and appropriating the 
benefit arising therefrom. 

"Defendant further alleges that the plaintiff, 
during the time mentioned in plaintiff's com- 

I)laint, rc^ilarly reported and paid to the Col- 
ector of Internal Revenue of the United States 
the callon tax due upon a quantity of spirits 
distilled and prodnoDd \j plaintiif , but that 
plaintiff neglected to report lul of the spirits it 
actually produced and distilled, and for and raarsi 
upon which the said gallon tax was due and i^^^^J 
owing to the United mates; and that the tax ao 
assessed as aforesaid is the tax due upon the 
spirits produced and distilled in exoess of the 
amoimt so reported by said plaintiff, and upon 
which no tax was ever ansenoed and collected 
up to the thne of the payment mqpttoned in 
plaintiff's complaint, and herelnaftCT stated. 

"Defendant, answering, admits that the list 
containing the said gallon tax assessed by the 
Commissioner of Internal Revenue of the 
United States was placed bi the hands of this 
defendant as Collector of Internal Revenue. 

"And defendant alleges that said plaintiff 
having engaged in the business of distilflng and 
producing spirits as aforesaid, and said tax hav- 
ing been assessed by the Ccnnmissioner of In- 
ternal Revenue as aioreaaid and placed in the 
hands of the defendant, as Collector of Internal 
Revenue, for coUection, it became and was Ids 
duty as such Collector to collect said tax. 
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"Defendant denies that he knew that said 
gallon tax, so assessed as aforesaid, was erron- 
eoos and illegal, and avers that said tax was 
legal and correct, and was assessed and collected 
because plaintiff was liable to said tax. 

"Defendant admits that he did threaten to 
seize and sell Uie property of plaintiff to pay 
said tax, as all^ecl by plaintiff, and that the 
plaintiff <m the 14th day of August, 1877, paid 
the defendant the amount of^the gallon tax, 
with interest which had accrued thereon from 
the date of said assessment; but for what rea- 
son plaintiff paid defendant said gallon tax de- 
f^Doant is not advised, and upon that subject 
has no knowledge, information or belief, and 
therefore cannot answer." 

A demurrer to the answer was oyerruled, and 
the plaintiff refuslnff to plead further, a Judg- 
ment was rendered for the defendant, whloi 
was affirmed on appeal to the Supreme Court 
of the Territory. 

It will be percdved that this demurrer admit- 
ted that the pUiintiff, the Citv of Salt Lake, had 
tieen for a period of about eighteen months en- 
gaged )n the business of distilling and produo- 
mg spiritd and selling Uie same, and placing the 
proceeds of the sale in its treasury. That dur- 
ing this time the plaintiff made regular reports 
as to the quantity produced and paid the tax on 
the amoimt so reported. But that while it thus 
(t69] operated said distillery, It failed and neglected 
to report all the spirits which it produced; and 
the tax assessed and collected, and which the 
present suit is brought to recover back, was for 
the spirits of which no report was made. 

The Commissioner of Internal Revenue hav- 
ing assessed plaintiff for these distilled spirits 
and placed the assessment in the hands of de- 
fendant, he, as a means of collecting the tax, 
did threaten to seize and sell property of plain- 
tiff; whereupon, plaintiff paid the sum men- 
tioned. 

It would seem that this unquaUfied admission 
that the City was actually engaged in the busi- 
ness of distilling spirits liable to taxation, and 
replenishing her treasury with the profits aris- 
ing from the operation, ought to be a Justifica- 
ticHi of the officer who collected the t&x due for 
the spirits so distilled. And this argument is 
an tbs stronger since the City acknowledged its 
liability as a distiller by pa3ang voluntanly the 
tax due on the larser part of the spirits produced. 

But while the City does not deny the actual 
fact of distillation, and of fraudulent returns 
by it, it denies the whole affair by argiiment. 
It S8V8 that, though it is very true the City did 
distill spirits, dia sell them, and did receive 
the money into its treasury, it cannot be held 
liable for this because it had no legal power to 
do so. Its want of corporate authority to en- 
gage in distilling is to be received as conclusive 
evidence that it did not do so, while by the 
pleading it is admitted that it did. Because 
there was no statute which authorized it as a 
City of Utah to distill spirits, it could engage 
in this profitable business to any extent wiA- 
oat paying the taxes which the laws of the 
United States require of everyone else who did 
the same thing. 

If the Territory of Utah had added to its 
other corporate powers that of making and sdl- 
ing distilled spirits, then the City would be lia- 
ble to the tax; but because it had no such 
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power by law. It oonld doit without any liabil- 
ity for the tax to the United States, or to aoy* 
one else. 

It would be a fine thing, if this argument is 
good, for all distillers to organize into milling 
corporations to make flour, and proceed to the 
more profitable business of disolling spirits, ronni 
which would be unauthorized by their charters L*<mij 
or articles of incorporation, for they would 
thus escape taxation and ruin all competitors. 

It is said that the acts done are not the acts 
of the City, but of its officers or agents who 
undertook to do them In its name. This would 
be a pleasant farce to be enacted b v irresponsi- 
ble parties, who give no bond, who have no 
property to respond to civil or criminal suits, 
who make no profit out of it, while the City 
grows rich in the performance. It Is to be 
taken as a fair inference on this demurrer that 
all that the City might have done was done in 
establishinfl^ this business. The officers who, 
it is said, aid this thing, must be supposed to 
have been properly appointed or decteo. Res- 
olutions or ominances of the governing body 
of the City, directing the estabUshment of the 
distillery and furnishing money to buy the 
plant, must be supposed to have been passed in 
the usual mode. Everything must have beeu 
done under the same rules and by the same 
men as if it were a hospital or a town halL If 
the demurrer had not admitted this, it could no 
doubt have been proved on an issue denying it. 

But the argument is unsound that whatever 
is done by a corporation in excess of the cor- 
porate i>owers, as defined bv its charter, is as 
though it was not done at alL A railroad com- 
pany authorized to acquire a right of way by 
such exercise of the right of eminent domain 
as the law prescribes, which undertakes to and 
does seize upon and invade, by its officers and 
servants, the land of a citizen, makes no com- 
pensation, and takes no steps for the appropria- 
tion of it, is a naked trespasser, ana can be 
made responsible for the tort It had no au- 
thority to take the man's land or to invade his 
premises. But if the governing board had di- 
rected the act, the corporation could be sued 
for the tort, in an action of ejectment, or in 
trespass, or on an implied assumpsit for the 
value of the land. A plea of uUra tire*. In 
this case, would be no defense. 

The truth is that with the greav mocrease in 
corporations in very recent times, and in their 
extension to nearly all the business transactions 
of life, it has been found necessary to hold 
them responsible for acts not strictlv within 
their corporate powers, but done in their cor- [S91] 
porate name and by corporation officers who 
were competent to exercise all the corporate 
powers. When such acts are not founded on 
contract, but are arbitrary exercises of power in 
the nature of torts, or are quasi criminal, the 
corporation may be held to a pecuniary respon- 
sibility for them to the party injured. 

This doctrine was announced bv this^ court 
nearly thirty vears ago in a carefully prepared 
opinion by Mr, Justice Campbell in the case of 
PkHaddphia, W. and B, R. R, Oo. v. Quioley, 
21 How. 202 [62 U. S. bk. 16, L. ed. 73J. That 
was an action for libel by Quigley against the 
company for the publication of^ a letter ad- 
dressed to the company in the coarse of an in- 
vestigation by its directors in regard to the oon- 

ia U3 



SuPBxm CouBT or thb United HTATsa. 



duct of some of Iti sabordlnatn. Thit letter 
coniaJDed statements In regard to pMnttfCs skiU 
uidcaiMci^aaaiiieGhiuilc, tcit oisperwing f n 
that respect This, with much other testimoiiy, 
was praited tud published bv the board of di- 
rectors, and the court decided that the corpora- 
tloD could be hold liable for Ibe publication. 
The argument thatonly the individuals who or- 
dered Uie pablicatjon could be made responst- 
ble was ui;ged then as here, but the court lield 
that If It was a libel the corpontion was respon- 
sible foe it in damages. 

It was blso insisted that the eilBtance of mal- 
ice wsa a necessarj element In the action for 
libel, and that the abatr-oct entitj whi<3) consti- 
tuted a coiporation was incapable of malice, 
which could only be predicated of the offlceis 
wbo ordered 'the publication. This was like- 
wise oTemiled, and It was held that if the act 
implied malice, the corporetioa was liable for 
it. 

The whole question was very fully consid- 
ered. We can here do no more than make a 
single extract from the able opinion. After 
exuninlne the authorities, it was said: "With 
much wanness, and after close and exact scru- 
tiny into the nature of their conatitutiaQ, have 
the Judicial tribunals determined the legal rela- 
tiooj wbicb are established for the corporation 
by tlMit goreming body and their agents, with 
the natural penona witn whom they are brought 
into contact or collidoiL THu result is that for 
acts dma by the agents of a corporation, either 
in oMAtMni or Ai AUeto, in tne course of its 
buslnen and of their emplOTount, the coipo- 
mtion la nqxtnslble as an IndlTfdual Is teepon- 
aible nnder Blmilar ciicumstances. At a very 
earlv period It wm decided in Great Britain, as 
well as in the United Stales, that actions might 
be midntalned ag^nst corporations for torts; 
and instances may be foimd In the Judicial 
annals of both countries of suits for torta aris- 
ing from the acts of their agents of nearly er- 
arvTaiMy." 

In the case of Seed y. Bmt Bob. Bank, 180 
If OSS. MB, the bank was held liable to an ac- 
tion for BNllcions prosecution. The court said: 
"It is too late to discuss the question, once 
much debMed, whether a corporation can oon- 
mit a trespsss, or is liable in an action on the 
case, or mbject generally to actions for torts as 
IndtTldnals an. Tbe books of reports for a 
quarterof aoenturyshowtliat averylargepi >■ 
portion of Btilons d this nature, both f or ni a- 
leasance and for misfeasance, are against cor- 
porationa, • " * And, l^ the great weight of 
modem mthority, a corporation may be Cable, 
even whisn a fraudulent or malicious intent Is 
oeceiuary to be proved, the fraud or malice of 
lie nutboriied agents being imputable to tbe 
Gorporatimi, as in actions for fraudulent repre- 
senlationa, for libel or for malidous prosecu- 
tion." Many authorities are cited In safiport 
of tbis pmtoaldon, wbicb may be found on 
page 4U oTtbe report of the case. 

inotbsr well considered case In which a cor- 
poration Is held liable for malicious prosecution 
b that of Oc^ T. ffnwM- S Baker SamnffMa- 
Mm Cb. S Woods, 404. 

It Is sdd that Salt Lake City, being a muni- 



been diseasing may require a more careful 
scrutiny in its application to this class of oot- 
porations than to corporations for pecuniary 
profit, we do not agree that they are wholly 
exempt from Il&bility for wrongful acts done, 
with all the evidences of their being acts of 
the corporation, to the injury of others, or in 
OTasiao of legal obliKations to the Stale or the 
public. A municipal oorporatlon cannot, any 
more than any other corporation or private per- 
son, escape the taxes due on its property, 
whethei acquired legally or Ulsgally, and It 
cannot make its want of legal authorl^ to en- 
gage in a particular transsotion or businen a 
dielter from the taxation Imposed by the gov^ 
ermnent on such business at transaction by 
wbomsoever conducted. See XoOrearv t. 
Ouardiajuo/Bxir tfPkOa. Serg. ft R. 94. 

It remains to be observed that the question 
of the liability of corporadotis on amfrostt 
which the law does not authorize them to make. 



under no obligation b 
No force, or restraint, or fraud is practiced on 
him. The powere of these corporations are 
matters of public law open to his examination, 
and be may and must Judge for himself as to 
power of the corporation to bind itself by the 
proposed agreement It Is to this class of cases 
that most of the authorities dted by appellants 
belong— cases where conMratlons hnve been 
sued on contracts which uuty hare sucoessf ally 
resisted because they were uf fro M'ns. 

But, even in this class of cases, the conrts 
have gonea long way loanable parties who had 



such contracts, to obtain Justice by recover; of 
the property or the money spedfically, or as 
money had and received to plaiutiS's use. Thoti^ 
<u y.R.B. Co. 101 n. a 71 [Bk. 35. L. ed. 
gsO]i £»uManaT.1PM>if.lOaU.S. SH[Bk.96. 
L. «a, 168]; Ohapntan r. Dtmgla» Oo. 107 U. 
B. 8M[Bk.S7, iTed-SSlJ. 

Th^jyOgmmi tt/Ot Supreme OovH ^ TIuA 
Terriiorj/ ii afirmta. 

True oopj. Test: _ 

James H. MoEonner, Berk, Bail. Oourl XJ. S. 



IXTEIN NORTOH, PyrtAr., 
SBELBT OOUltTT, STATE 07 TXNNBS- 



llw^e^at Ixmdt—amtlrwiion <ff ilais Hat- 
vtet—^thm ^taitim of ^aU evarU filtatte^^ 
^^MT de U,aa—aritttnee iff an i^fflet, tmetUiat 
—raHfteationi^itiueqftKmdt. 

L nM Suprema Ooort of the Stale of Ti 

having anthorKadvelr if ' — ■ "■-* *■- 

tbatll^ of lUroh *. IW, , ,. _. 

"ng Uie board o( oaminlssionen or 

7 and vcsUnffthcoi with authorl^ ta 
Df tbe OouD^, wM uDoonstttatioiiat 
s eourt la bound br that deoUon and 
iw tbe quesUan. 

n be no olBoar, ettber i»facto or ds 
be no olBoB to fllL nie apDarent ax- 
ofBoe oreated by an Aetot Ite laSCt^ 
I has been decided to be nnaonitfiii- 
USU. (L 



NOBTOS V. Sbblbt Couxit. 



"In addlikm,'' certain axp w w puweim, whSch 
w«re Dot, bjf the ConMltutlcn, reited In that 
court, powen neither Jodidal nor tegfiltitivetii 
thdr duotcM', but porely ftdmlnlstntlTe, re- 
apectiiig the biulneM ailaln of die county, and 



[Ko. 101.] 
Arfffud M<mh Xf U. XSSB. DeMtd May 



Afirnud. 
The htst 



_lie htstorv u>d facte of the cue appear In 
the opinion of tbe court 

Mtttr*. Joseph H. OIioa,t«, D. H. Poe- 
toaand W. E. Fetton, for plaintlftin error: 

That nroTlaloD of the 25tb eection of the Act 
of Uarcn 0, 1867, creating; the countv commla- 
iitmen of Shelbj Ooun^, l^ whlcD, In addi- 
tkm to veettng In than the powen end dutlei 
TCMed In the qnarterir conrt of the Oounty, 
(her were expresalT end apedflcBllT euthor- 
bed. amone other udnge, "to subscdbe itock 
In raOroMB, which the Ooun^ Oonrt of 
Bbtibj CoudH taai been authorized b7 gra- 
wal and qiec^ law to mibscrlbe. and under 
tbe same condltlmu and reatricHona, and to 
represent such itock In all elections of dlrec^ 
ore, and NOTlde tor paTmeat of subecrlptlone 
as made," was conatTtndonal and valid; even 
ibou^ In defvcnce to the autMcqaent decUon 
of tlw Sapreme Court of Tennessee, the firat 
elaiue of the motion ahould he oonderaned na 
nnconititntlona] end void. And the proposi- 
tion here etated baa not been paaeed upon or 
eoDiidered by on; court of the State, but la an 
original qneation to be determined here and 

DOW. 

The well settled mle Is lliat altboorii parts 
of sn Act, or, Indeed, most of the pronaionsof 
It, be nnoonstltiitknud, because oeyond the 
scope «rf IwislatlTe power to enact, yet other 
proTUona In the same Act, which ate clearly 
within tbe power ot tbe LegMatoTe to enact, 
and are sererable from the rasL m^ and must 
be nved from the ludldal condemnation. 



I:, OB a. & 88 (Bk. 84, L. ed. 881)i 
r. La. 108 U. 8. 80 (Bk. 28. L. ed. 818); 

rtn-T; 0nMnAM», 114 U. B. 871 (K.28, 

L. ed. im PnmtrY. BL 116 U. B. 253(Bk. 
a.'L. ed. nniAepff ▼. Brim; CO N. T. 508; 
Jfwwr «t& efHaguVeim t, Danid DteKtH, 89 

^ieo. 

Viewed Id the UrU nf these authorities, the 
wovidoDs of the SSth section of the Act of 
Hatch 0, 1867, brwhloh, after completeljveat- 
lag In the boaid of CMnmlssIoDerB the entire 
powers whidt Inhered In the conn^conrt, It 
"to ceofer i^on ~ - 



ll.^'o, 



-- subscribe for stock m rail- 

roada, etc., may 'well btf sustained ss constitu- 
tional, although the first dAose of the section 
&j), vhich Bitempis to aohsUtute the commie- 
doaets in tbe plac« of the Justices of the pesce 
as Judns of uie coun^ court, be condemned. 

It will not be contended that the Lesiilature 
might not hare created a board of county com- 
mlssionen and oonfeired upon them these addl- 
tfonal powers alone; or that it could not origi- 
nally hare conferred upon the County the il^t 
to nibscribe for the stock of railroads by Test- 
ing the ezerdse of It In such a board; and if 
It could not do that, Uien clearly haring once 
directed it to be werclBed by the Justices com- 
posing the county court, It oould well by a aut^ 
sequent Act subBtitute a new sgent for the 
County to exerdse tbe power In Its behalf; and 
that is in Bubstsnce wliat the 8Sth section of 
this Act doa. 

The fact tltat tbe good, and ellcged bad parts 
of the Act In quesuou appear in the same aeo- 
tioa is of no importance. 

Cooler, Coast Lim. Stb ed. 813. 

The aeclsiotis of tbe Supreme Court ot Ten- 
nessee, relied upon by the dsFendant in error as 
declaring the 26th section of the Act of March 
0, 1887, to be unconstitutloual and void, do not 
tondt the question of tbe validity of those parts 
of the sectloD substituting the ooord of com- 
missioners ss the designated agent of tbe 
County to siibscribe for stock In railroads and 
issus bonds for the same. 

The Supreme Court of Tenoessee Itself has 
declared exactly what was dudded In Awe v. 
Phiftf and WiMter v. Mmriraan, thus: "That 
tbe law oeating the board of county commls- 
sioners, so far at least as It aathorlzed said board 
to neiiTp ihe <»n3tilutional functjons of the 
county court, was in violation of the Constitu- 
tion, and their acts without autiiority of law. 
Is a propoedtion not denied." 

iteLtan v. Bait of Ttnn. and Q>. tf 8h^, 
8Hdsk. S87. 

The power to subscribe for the stock of a 
raUroaa and to Issue bonds therefor was cer- 
tainly not one of the constitutional functions 
of the county court. 

That the power to subscribe for stock of a 
railroad and to issue bonds therefor Is a dl» 
tlnct and dtfterent power from the power of 
" after iir '- ■'- 



taxation, altboof 



V its ezerdse the power 



118 D. 8. 



boogbai. . - 

of taxation which residea in the Coun^ must 
also be eserdsed to provide for the payment ot 
the bcHids; and that It depends wholly on special 
legUadve grant to Ihe County; and that the 
Legislature may prescribe the mode otUaez- 
erdss, snd the agients Xij whom it may be ez- 
erdaed, are propositlonB habitual^ recognised 
b the dedsiotM of this oonrt. 

Faiiei Jvn v. BritUm, 18 Wall B66 «9 U. 
B. bk. 91, L. ed. 2S1); ClaOom* do. v, Awob, 
111 U. 8. 406 (Bk. 38, L. ed. 470): tT. B. v. 
Stu OrieoM, 08 U. 8. BSl (Bk. 2S, L. ed. 820). 

There Is notUng hi the Constitution of Ten- 
oesaee whkh ezprenty, or by implication, re- 
strlcU ta Impairs the power of the L()(lslatur« 
to designate any agent it may aelect to moke a 

m 
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subBcription and iasae bonds on behalf of a 
county or other municipal corporation. 

QedU:8.Y.BaltimarediO.R.R a?.17Wall. 
822 (84 U. S. bk. 21, L. ed. 697); LouiwiOe A 
N.AROo. v. County Ot, 1 Sneed. «87. 

We, ther^ore, conndently submit that the 
Legislature of Tennessee might have originally 
vested the power to subscribe for the railroad 
stock and issue the bonds therefor on the part 
of the County in commissioners designated by 
it for Uie purpose; and after first designating 
as such agents the justices of the peace com- 
posing the county court. It could by a subse- 
quent Act transfer that agency to the commis- 
sioners; that by the 25th section of the Act of 
March 9, 1867, it did so transfer the agency; 
that this intent in the enactment was mani- 
festly distinct from, independent of and add!- 
tioDu to the intent to invest in the commission- 
ers ^e inherent powers of the county court 
which were secured to it by the Constitution; 
and that although the latter inteat may have 
been beyond the Legislature's power, and so 
the enactment to that extent may be declared 
unconstitutional, yet, as it is not merely pos- 
sible but entirely practicable to separate the 
two provisions so that each can stand alone, the 
court will not, and indeed for want of power 
cannot, involve the separate soimd enactment 
in the condemnation of the unsoimd, which is 
embraced in the same section, especially where 
vested rights have accrued upon the faith of 
the constitutional provision, and negotiable se- 
curities have been issued to bona fide holders 
upon the strength of it. And finally, that there 
is nothing in the decisions of the courts of Ten- 
nessee, on the general question of the unconsti- 
tutionality of the law, to embarrass this court 
in so holoing. 

Even though the 26th section of the Act of 
March 9, 1867, should be condemned as uncon- 
stitutional in all its parts; yet the subscription 
to the stock made by the commissioners, and 
the bonds issued by them while in the undis- 
turbed tenure of their office as Justices of the 
county court, are n>od and binoing as regards 
third persons ana the public, including the 
holders of the bonds, as the acts of a d^ fcicto 
court or of the de facto ojpcers. 

Clearly, there was legislative authority con- 
ferred upon the County itself, by the Act of 
February, 1867, to subscribe for the stock and 
to issue the bonds. The power was not vested 
in the agents, but in the principal, the County, 
to be exercised through the agents. 

The authority to subscribe and issue the 
bonds havinff thus been conferred upon the 
County, to be exercised in its beh^ by the 
county court, the board of commissioners at- 
tempted to be created by the Act of March 9, 
1867, entered upon the discharge of all the 
official functions apparently conferred upon 
them by that Act, and continued to discharge 
them for more than two years and a half until 
November 16, 1869. Upon bill filed in the court 
of chancery they were adjudged by the C^n- 
cellor to be lawfully in office. " They were 
sustained therein by the state authorities," as 
was subsequently said by the Supreme Court of 
Tennessee, in the case of McLean v, i^ts of 
Tenn. and County of Shdby, 8 Heisk, 286. 

Thus under the supposed authority of the L^g- 

18a 



islature, of the executive power of the State, 
and of the branch of the judicial power of the 
State having Jurisdiction in the premises in the 
first instance, the commissioners acted as Jus- 
tices of the county court; and in so doinff, and 
in assuming to be such court, they made the 
subscription and authorized the issue of the 
bonds m suit at the regular term of the quar- 
terly court of the County, held by them in Jan- 
uary, 1869, at a time when for more than a 
year and a half all the world had apparently 
acquies<^ in their official authority. 

The court will particularly observe that the 
26th section of the Act of March 9, 1867, did not 
abolish or attempt to abolish the ooun^ court, 
known as the quarterly court of the Coun^. 
It merely substituted the commissioners as the 
Judees to hold that court, in place of the J usticea 
of uie peace, and vested in them aU their 
powers and duties. The identity of the court 
was preserved, and its powers, functions and 
Jurisoiction remained unaltered. 

The question is, therefore, whether the acta 
and doings of the commissioners thus holding 
Uie county court, though wrongfully instaUed 
under an unconstitutional law, performing all 
the functions and duties of the court for more 
than two years and a half, are to go for nought, 
or whether, as to the public and third persons, 
iXiBj are binding and effectual. On this prop- 
osition we assert, without the fear of contradic- 
tion, that, although their tenure of office may 
have been unconstitutional and illegal, they 
were de facto officers, and their acts as such 
were, as to the public and third persons, just as 
binding and effectual as the acts of the Justices 
of the peace assembled in the county court 
would have been, if the statute installing the 
commissioners in their place had not been 
passed. 

Cocke y. HaJL^cy, 16 Pet. 71 (41 U. 8. bk. 10, L. 
ed. 891); Co. of BaUe v. Douglaee, 106 U. 8. 728 
(Bk. 26, L. ed. 9 J7). 

Office held under a law enacted by the Legis- 
lature, though void as being unconstitutional, 
is, before it is adjudged to be so, held under 
such color of title and color of authority as to 
make tiie person holding the office an officer de 
facto; and acts of officers performed under such 
a law are valid as respects the public and third 
persons interested therein. 

State V. CarroU, 88 CJonn. 449; Broum v. 
COonneU, 36 Conn. 447; Tayhr v. Skrine, 8 
Brev. 516; Pec^ v. White, 24 Wend. 620; 
Clark V. Comm. 20 Pa. 129; Comm, v. 
MeCombe, 66 Pa. 486; Be Ah Lee, 6 Fed. 
Rep. 899; State y. Bloom, 17 Wis. 621; Dem- 
areet v. WuMam, 68 N. Y. 820; KimbaU v. 
Alcorn, 45 Miss. 161 ; Fleming v. MulhaU, 9 Mo. 
App. 71; Woodeide y. Wagg, 71 Me. 207; Sfiee- 
flan's Que, 122 Mass. 446; Fowler v. Bebee, 9 
Mass. 281. 

The courts of Tennessee seem also to have 
acquiesced in the doctrine. 

Ward V. State, 2 Cold. 606; Blackburn y. 
State, 8 Head, 690. 

That, supposing the officer whose act is relied 
upon to be acting under such color of title as to 
constitute him an officer de facto, an obligation 
executed by him is as binding on behalf of third 
persons as any other offldal act, seems never to 
have been questioned. 

118 U. H. 
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Cb. qJ BaUs ▼. DuuglcM, mpra; Knight ▼. 
CbrpcixUian of WdU, 1 Lutwyche, 188. 

tfy the acts of the county court subsequent to 
their reinstatement the previous issue of the 
bonds was ratified by the County. 

The acts referred to consist of all those kinds 
of acts ilk paii, which are usually regarded by 
courts as equivalent to a formal and express rat- 
ification by a princiiMd of acts previously done 
on his beludf and in his name by one assuming 
to act for him» but with imi>erf ect authority or 
no authority at all. 

Thev kept the stock obtained by the oridnal 
subscnption; they confirmed and collected the 
tax levied tiierefor by the commissioners, and 
applied the same to the payment of the bonds; 
they voted upon the stock at all meeting of the 
company; from year to year they levied and 
oollectea a apecial tax for the payment of the 
Interest on the bonds, and the installments of 
prmcipal falline due; in this way tbeypaid the 
entire issue of the bonds except about 88 bonds, 
and the interest upon those up to the year 1875; 
finally they votea for the consolidation of the 
railroad with the new company, and upon that 
beiiLg consummated, exchanged the original 
stock for the stock of the new consolidated com- 
pany, which they still hold and enjoy. 

Of the <|uality andsufSciency of these acts to 
work a ratification there can be no doubt The 
only questions ralBed are: 

1. Whether the original Issue of the bonds 
can be ratified at all. 

2. As to the effect of the constitutional pro- 
vision of 1870 denying power to the counties of 
the State to lend their credit without a prior 
vote of the people. 

There was complete legislative authori^ to 
the County, the party sought to be charffea, to 
make the subscription and issue the bonds. 
The question presented is whether, when such 
a power has been granted, and it has been exer- 
cised in the name and on behalf of the county 
by a different agent than that prescribed by the 
Legislature, the county can afterwards be 
bound by a ratification deliberately made by the 
very agent prescribed by the Legislature. 

L^islative grants of such authority to a 
county court, or to any other representative 
body, have uniformly been construed and 
treated as grants to the county. 

BaUs Oo. Ct, V. U, 8. tupra; Oo. qf DavieuT, 
Huidekaper, 98 U. 8. 98 (Bk. 25, L. ed. 112); 
Superviwn qf Marshall Co, v. Sehenek, 5 Wall 
772 (72 U. 8. bk. 18, L. ed. 550); Co, of Scotland 
▼. Thamat, 94 U. 8. 682 (Bk. 24, L. ed. 219). 

The taking of stock and voting it, and the 
levy and collection of taxes to pay Uie subscrip- 
tion or bonds issued therefor, estop the County 
from denying its liability, assuming it had the 
right to subscribe. 

Ifugent v. Superviton of Putnam Co, 19 WalL 
241 (86 XJ. 8. bk. 22, L. ed. 88); Anderson y.StaU, 
8 ]»ixt. (Tenn.) 542; Supervisors v. Sehenek, 
tupra; Co. of Pendleton Y.Amy, 18 Wall. 297 (80 
U. 6. bk. 20, L ed. 579); Co, of Bay v. VaneyeU, 
96 17. 8. 687 (Bk. 24, L ed. 800); Burr. Pub. 
8ecar. 847-349; Jchnmm v. Stark Co, 24 lU. 90; 
KeWuburg v. Friek, 84 HI. 421; Haiton v. 
&£wa(rt, 2 B. J. Lea, 285: iJort v. THxon, 5 B. 
J. liea, 886; Bronson v. ChappeU, 12 Wall 688 
(79 v. 8. bk. 20, L ed. 436). 

118 U.S. 



All these acts had been done before the Con- 
stitution of 1870 went into effect 

The a..cts of the (General Assembly whlcb 
authori/od the counties through wmch this 
road ran, to make subscriptions without a sub- 
mission of the proposition to the vote of the 
people, was a valla amendment to its charter, 
conferring new and additional privileges upon 
the company not in violation of tne Constitution, 
) and as such are not rendered void by the Con- 
stitution of 1870, nor impaired thereby. 

Co. of Scotland y, Thomas, supra; Tipton Co, 
V. Locomotive Works, 103 U. 8. 533 (Bk. 26, L. 
ed. 840); Empire v. Darlington, 101 U. 8. 87 
(Bk. 25, L. ed. 878). 

All the cases cited on behalf of the defendant 
in error, where ratification was held to be im- 
possible, are cases where there was no fpnnl 
whatever of legislative authority, or what is the 
same thing, where the grant offered by the Leg- 
idature was made expressly dependent upon a 
prior vote of the people oi the County, which 
failing, the grant never took effect, and left the 
<Ik)unty as destitute of power as if the Act had 
not been n&ssed 

The Constitution of 1870 left the county 
courts in full control of all previously made 
subscriptions and debts for them. 

8ee 8 Ohio 8t. 304; 11 Ohio St 25; 41 Mo. 
457; 44 Mo. 553; 51 Mo. 581; 54 Mo. 58; 2 Ohio 
St 607; 14 Ohio St 472; 18 B. Mon. (Ky.)l; 23 
Minn. 422. 

This construction has been followed by the 
Supreme Court of the United States. 

th, of Callawjvy v. Foster, 98 U. 8. 567 (Bk. 

28, L ed. 91 1); Co, of Scotland v. Thomas, 94 U. 
8. 688 (Bk. 24, L. ed. 219); Co. of Henry v. 
Nieday, 95 U. 8. 619 (Bk. 24, L ed. 394); Co, 
of Macon v. Shores, 97 U. S. 272 (Bk. 24, L. ed. 
a39); Co. of Sc/iuyler v. Thomas, 98 U. 8. 160 
ffik. 25, L. ed. 88); Supervisors v. Galbraith, 99 
U.S. 214 (Bk. 25, L. ed. 410); Fairfield v. Oallatia 
Co. 100 U. 8. 47 (Bk. 25, L. ed. 544); Bay Co, v. 
Vansycle, 96 U. 8. 684 (Bk. 24, L. ed. 803). 

The bonds having been issued before the con- 
stitutionality of tbe Act of March 9, 1867, under 
which the issue was made, had been passed 
upon by the highest court of the State, its sud 
sequent decisions holding said Act invalid are 
not bhiding upon this court 

Anderson v. Santa Anna, 116 U. 8. 866 (Bk. 

29, L. ed. 638). 

We insist that the case of P^ v. Pfufer, 3 
Heisk. 682, and Walker v. Merriman, MS., arc 
out of harmony with the plain reading of the 
Ck>nstitution of 1834, and the dedsions of the 
Supreme Court of Tennessee in Moore v. State, 
5 Sneed, 510, and Wilcox v. State, 3 Heisk. 110. 
decided before the Pope v. Phifer case, and 
with the case of ffalseu v. Gaines, 2 B. J. liCa, 
319, decided afterwards. 

In fact in Lauderdale Co. v. Fargason, 7 Lea, 
153, Freeman, J,, who delivered the opinion in 
Pope V. Phifer, supra, delivered theopmion and 
decided exactly the reverse of his former 
opinion, and held that these Acts were not par- 
tial laws and were not obnoxious to the Consti- 
tution of 1834. This court has uniformly fol- 
lowed the rulings of the Supreme Courts of the 
several States upon the construction of their 
own Constitutions and legislative Acts, in so fa. 
as they are harmonious, sustained by reason oi 

ISl 



485-464 



BiJFBKiia CouBT ov THB Uhitbd Stath. 



Oor. TsBH, 



authority and not YioIatiTe of all trath, law 
and Justice; but thef refuae to follow the cadi* 
latins and unwtisf actory opinions rendered in 
conflict with preTious well adiudicated opin* 
ions, and especially where to follow them would 
i^ect rules and rights of property acquired In 
good faith, and predicated upon such former 
adjudication and interpretation, logialatiya, ex- 
ecudve and Judicial 

Qdpeke ▼. Dubttgue. 1 Wall. 176 (68 U. a 
bk. 17, L. ed. 619). 

A contract valid under the laws and adjudi- 
cations existing, and understood at the time of 
its execution will not be inyalidated by sub- 
sequent legislation or adjudication to the con- 
tranr. 

Oonmeuer t. lotm Oitv, 8 WalL 894(70U. 8. 
bk. 18, L. ed. 88): 0A*> ^fe <ft T. Co. t. DdxjU, 
16 How. 488 (67 U. 8. bk. 14, L. ed. lOCKR; Pin$ 
Grow T. T\aoaU. 19 Wall. 677 (86 U. 8. bk. 88. 
L. ed. 887); Cam Co. v. JofmtkmJ^ U. 8. 860 
(Bk. 24, L. ed. 416); Dauglamr. Pike Co. 101 U. 
8. 679 (Bk. 85, L. ed. 969). 

Questions affecting the validity of conuner- 
cial securities belong to the domain of general 
Jurisprudence, and are not controlled by state 
adjudications. A construction tending to de- 
stroy contracts, already made, put by a state 
court upon its own statutes, will not be followed 
by this court. 

Qnnm V. SlayuihUT, 16 Pet 449 (40 U. 8. bk. 
10. L. ed. 800); WADan v. BunneU, 6 How. 184 
(46 XJ. 8. bk. 18, L. ed. 86); Ptanton BankY. 
Sharp, 6 How. 824 (47 U. 8. bk. 18. L. ed. 45Q; 
State Bank v. Knoop, 16 How. 869, 891 (67 XJ. 8. 
bk. 14, L. ed. 977,986;; CfUo Life d T. (h. v. Be- 
bolLiuvra; ButB Y.MueeaHn^ 8 WidL 575 (76 
U. 8. bk. 19, L. ed. 490); OIooUy. Bupmfiion 
lOWalL 678 (88 U. 8. bk. 81, L. ed. 8&); Ana 
Orote V. TcUeoU, iupra. 

Mean. Julius A. Taylor, R. D. Jordan 
and W. B. Olisaon, for defendant in error: 

It is essential to the plaintiff that the b(mds 
and coupons sued on snould have been execut- 
ed by persons authorized to execute them by 
the laws of Tennessee; for if there is a total want 
of authoritv to issue tiiem, there can be no such 
thing as a oonaflde holding. 

Bait CaklandY. SMnnor, 94 U. a 858 (Bk. 
84, L. ed. 185); FloycTe Aeeeptaneee, 7 WalL 666 
(74n.abk.l9,L.ed.l69). 

The power to iBsue is chimed to have been 
conferred bv the 86th section of the Act of 
March 9, 18o7, on the perscms who did issue 
them. 

If this provirion would otherwise be a grant 
of the power claimed, then no authority was 
conferred bj it; for the Act of 9th March, 1867, 
has, by a course of decision in Tennessee, been 
held unconstitutional. 

B)pe V. Fhifer, 8 Heisk. 688; State v. Buooek, 
MS. 1871; SMby Co. yr.Butterv>otih, M8. 1871; 
State V. Merriman, M8. 1871; 8 Heisk. 88. 

Ab this court will administer the law in this 
case as it has been uniformly declared by the 
Supreme Court of Tennessee— 02a7(^ v. Savon. 
16 Wall. 678 (88 U. 8. bk. 81. L. ed. 888); Atrti- 
ehipo/Elmwood v. Marey, 98 XJ. 8. 889 ffik. 88, 
L. ed. 710); Toton of South Cttawa v. Pierkine, 
94 U. 8. 260 (Bk. 84, L. ed. 154}; Co. cf Case r. 
Johnson, 96 XJ. 8. 860 (Bk. 84, L. ed. 416); Fcdr- 
fiOd V. QaOatin, 100 U. 8. 47 (Bk. 85, L. ed. 
544); Boberti /. Bollee, 101 U. 8. 119 (Bk. 85, L. 
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ed.880): Seipio Y.Wright, 101 U. 8. 605 (Bk. 86, 
L. ed. 1087); DouffiaeeY. Co, of Pike, 101 U.a 
078(Bk.85.L.ed.96Q:2M:nmv.i7V«bi,lll U. 
B. 90_(Bk. 88, L. ed. 868); Qreen Co. v. ObnuMi, 
109 IT. 8. 104^k. 87, L. ed. 878); TayUrr v. 
TpeUanti, 105 U. B. 71 (Bk. 86, L. ed. 1018):-- 
it win hold the enabling Ad rdied cm violative 
of the Constitution of Tennessee, of whidi all 
persons dealing in bonds issued under it must 
take notice at weir perO. 

bouth Cttawa v. Perkine^eupra; Pendleton 
Co. v.iimf,18WalL 897 (80U. S.bk. 2q,L. ed. 
579); Kenl»U v. Supen. 16 WaU. 458 (Bk. 81. 
L. ed. 819); St. Joeeph v. Boffore, 16 Wall. 644(81 
U. 8. bk. 81, L. ed. 888): Town ofOoloma v. 
.fiie«ff,98U. 8. 484 (Bk. 84, L. ed. 579). 

The County of 8helby did not have power to 
make a subsmption, but its county court did 
for it; andwhfle the Legislature is omnipotent, 
except when the Constitution imposes limita- 
tions, yet as it delegated the power of binding 
the counties of the 8tate to their quasi local 
Legislatures, created each county a corporation, 
gave the luciices of the peace in county court 
assembled the power to act so as to mnd the 
County, that is the only mode and the only tri- 
bunal or affency imder the laws of Tennessee 
which coidd make a valid subscription of stock 
to the Mis^ssippi Railroad Company. 

Code. 408: iHpton Co, v. Locomotive Worke, 
108 U.8. 258 (Bk. 86, L. ed. 840); Lauderdaie 
Co. V. Plarffaeon, 7 Lea, lfS6; State v. Andereon 
6b.8 Baxt 858; Winston v. Tenn. S Pae. B. R 
Co. IBaxt 62; OrantY. Lindsay. 11 Heisk. 664. 

The question of legislative authority is always 
open to inquiry against a bona fide holder, 
and if there is a want of power no legal liabfl* 
ity can be created. 

McDonald v. Hovey, 110 IT. 8. 619 (Bk. 88, L. 
ed. 869). 

But It is arffued that even if the Act was void, 
then the boiura of county commissioners was a 
de facto court, and its acts those of de facto ofli- 
cers, and binding on the County of 8hell^, 
under the cases en— 

Moore v. State, 5 8need, 514; Bladlcbum v. 
State, 8 Head, miWard v. State, 8 Cold. 606; 
Venable v. Curd, 8 Head« 688; Pearce v. Edw- 
kins^ 8wan, 87; CommanweaUh v. McCombs, 
56 Ph. 486; Brown v. Lunt, 87 Ma 888; 
Cocke V. ffaisw, 16 Pet 71 (41 17. 8. bk. 10, L. 
ed. 891); Mlnsiry v. Tanner, 9 Johns. 185; 
Bucknam v. Buggies, 15 Mass. 180: Carleton v. 
PeopU, 10 Mich. 860; Psorie v. Tmto, 84 Wend. 
580; Aate v. Carroa, 88 Conn. 449; 18 Am. L. 
Reg. 165. 

These cases all hold that where the act done 
was cUore offldi, the act is valid as to third par- 
ties and the public in a collateral proceeding. 
The distinction is, where the act is under color 
of office it is valid: where it is not, it is void; 
and such has been the holding of the Supreme 
Court of Tennessee. 

ShOby Co. V. Butterworth, supra; Beese v. 
Comrs. 6 Cdd. — ; McEean v. State, 8 Heisk. 
849; Brown v. Ehns, 10 Humph. 185; Smith v. 
Ishenhour, 8 Cold. 814. 

There can be no de facto officer where no ds 
Jure office is provided for. 

Carleton v. P^o^, supra; IBs parte Strang, 
81 Ohio8t. 610; HooperY. Ooodwin, 4B Ma. 79. 

There must be a legal office in existence, 
which is being improperly held, to give to tiia 
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of the Incumbent the validity of an officer 

BOdrM r. ITlnUre,! J. J. Marali. 206; BuU 
ttnoorth T. 8hMff Oo. MS. 1871. 

The doctrine involved here is one of protec- 
tion to the public and third persons, on the 
ground of public policy, they not being re- 

auired to inquire into or be compelled to show 
tie In an officer. When, therefore, in dvil 
caa e n the public or third persons have knowl- 
edge that the officer was not an officer dejure, 
the reason for validating the acts to which they 
submitted or which they invoked, failed and 
the law no longer protected them. 

Staie V Carroll, 12 Am. L. Reg. 175; Rex v. 
Idsle, Strange, 1090; Bex v. Leva, 6 East, 856. 

When the plaintiff in error appeared before 
the county court in October, 1871, he knew, 
«8 a matter of fact, that the highest tribunal of 
Tennessee had decided that the commissioners 
who issued the bonds in suit were usurpers, and 
that the Act under which they held office was 
fiDOonstitutional and void. He cannot now be 
heard to say that the commissioners were de 
faetootRcen, 

The State of Tennessee has passed no law 
creating a board of commissioners for Shelby 
County; no law imposing duties on them; no 
law abrogating the quarterly court; no law giv- 
ing the powers hitherto vested in that court to 
the board of commissioners; for what it cannot 
do it certainly, in contemplation of law, has not 
done. 

Virginia Qmpon (kue$, 114 U. S. 288 (Bk. 29, 
L.ed.186). 

When a statute is adjudged imconstitutional 
It Is as if it had never been, and rights cannot 
be built up under it. 

Coolev, Const. lim. 227; Strong v. Daniel, 
fnd. 848; Aitrum v. Hammond, 8 McLean, 107; 
WooU^ V. Bank, 6 McLean, 142; Detroit v. 
Martin, 84 Mich. 170; Hoof>er v. Barkkoof, 44 
N. Y. 118; Olark v. JftZfer, 64 N. Y. 628: Fhimr 
ner v. Beder, 50 Ind. 841; Meagher y. Storey Oo, 
6Nev.244. 

It is next insisted that the court below erro- 
neously held that voting, and receiving the 
stock, levying taxes to pay the coupons and 
bonds as they matured, and the assurances of 
tiie county court given the plaintiff, were not a 
ratification by the defendant of the unauthor- 
ized act of the county commissioners. 

If there had been a defective execution of a 
power to issue the bonds, they could be val- 
idated. But here there was no power to issue; 
the Act under which they were i^ed was void ; 
hence they were void ab initio— even in the 
bands of an innocent purchaser. 

Marth V. FSilUm Oo. 10 Wall 676 (77 U. S. 
bk. 19, L. ed. 1040); Loan Aeeo, v. T&peka, 20 
WalL 666 (87 U. S. bk. 22. L. ed. 465); Tl 
mn V. Plerrine, 103 U. 8. 806(Bk, 26, L. ed. 
Mmnhman v. Batet Oo, 92 U. 8. 569 (Bk. 28, 
«L 747); OUaway. Carey. 108 U. 8. 110(Bk. 27, 
L. ed. 669); Lewie T. Otreeepart, 108 U. 8. 287 
(Bk.87,L.ed.780). 

The ratlflcation by a public corporation of an 
Act orighially void is of no effect. 

Hiowev.Hdton,^ Conn. 588; P^wp^^v, Flagg, 
17 H. Y. 684; MHU v Oleaeon, 11 Wis. 470; 
Biew V. Bear Biter Co, 20 Oal. 602; BurreU v. 
Burton, 2 Cliff. C. C.490; Mareh v. Fulton Co, 
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eupra; Leme v. ShreveportAQ^ XJ. 8. 282 (Bk. 
27, L. ed. 728); Ottawa v. Carey, eupra. 

It matters not whether the CounU' levied taxes 
to pay and did pay other bonds of this issue, or 
that it retained and voted the stock, etc. These 
things are of no avail to plaintiff in error if the 
want of authority existed in the beginning. 

Ottawa V. Carey and Lewis v. Shreteport, 
eupra. 

Mr, Juetiee Field delivered the opinion of 
the court: 

This is an action upon twenty-nine bonds, of 
|1,000 each, alleged to be the bonds of Shelby 
County, Tennessee, issued on the first of March, 
1869, and payable on the first of January, 1878, 
with interest from January 1, 1869, at 6 per 
cent per annum, payable annually on the siu*- 
render of matured! mterest coupons attached; 
and three coupons of $60 each. The following 
is a copy of one of the bonds and of a coupon: 

Staxbs or Amebioa, |1«000, 

A special tax is 
levied by author- 
ity of law upon all 
tho taxable prop- 
erty in tlie County 
of Shelby, to meet 
the prlnolpal and 
interest of these 
bonds, collectible 
in equal annual in- 
stalments running 
throuffb six years, 
as the Donds them- 
selves mature. 



StaUof 
Tenneetee, 



OlgMtw.) 



»*$1,000 Unitbd 

Issued under and 
by virtue of seo- 
tion 6 of an Act of 
the Legislature of 
the State of Ten- 
nessee^passed Feb- 
ruary 2 ft, 1887, 
amended on the 
12th day of Feb- 
ruary, 1889, and 
by authority con- 
ferred upon the 
county oommls- 
sioners of Shelby 
County by section 
26 of an Act passed 
March 9, 1867. 

Shelby County Railroad Bond No. 176. 
Be it Known that the County of Shelly, 
State of Tennessee, is indebted to the Missis- 
sippi River Railroad Company or bearer in 
the sum of one thousand dollars, payable in 
the City of Memphis on the first oay of Jan- 
uary, dghteen hundred and seventy* three, 
with interest at the rate of six per cent per 
. annum from January 1, 1869, payable an- 

Jnually in said dty, upon surrender of the 
matured interest coupons hereto attached. 
*§ • This is one of three hundred $1,000 bonds, 

fall of the same denomination and rate of 
. interest, issued by Shelby County in payment 
^ of a subscription of three hundred thousand 
dollars to the Mississippi River Railroad 
Company, made by the county commission- 
ers under the authori^ of the Acts above i6> 
cited, transferable by delivery and redeem- 
able in six years, at the rate of fifty thou- 
sand dollars a year, commencing January 1, 
1870. 

Dated at the C^ of Memphis, County of 
Shelly, State of 'mnessee, the first day of 
MsjTch, 1869. 
[Seal, Oounty Oourt of Shelby County, Teon.] 

Barbour Lewis, 
President qf the Boardof Oounty Oommieeionere 
cf Shelby County. 

Jno. League, 
Clerk of County Court of SheSby County** 



$60 



$60 



State of Tbitrbssbb. 
SluXby County, 

Coupon No. of Bond No. 864. 

The trustee of Shelby County will pay to the 
bearer six^ dollars in uie City of Memphis on 
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the Ist day of JannaiY, 1875, being iDterestdue 
on bond No. 264, for|l,000. of bonds issued to 
Mississippi River Raiboad Company. 
[Seal, County Court of Shelby County, Tenn.1 
(Signed) John Loafue, 

OUfrkifSMty CkmrUy Cburt," 

The plaintiff contends: 

1. That the commissioners, by whose direc- 
:ion the bonds were issued, and whose presi- 
dent signed them, were lawful officers of Sbelby 
County, and authorized, under the Acts men- 
tioned in the heading of the bonds, to repra- 
sent and bind the County by the subscription to 
the railroad comi)any. and that the bonds issued 
were, therefore, its legal obligations. 

2. That if ^e commissioners were not offi- 
cers de jure of the County, they were officers 
d6 facto, and, as such, their action in making 
the subscription and issuing the bonds is equally 
Iodine upon the County; and, 

8. That the action of the commissioners, 
whatever their want of authority, has been rati- 
fied by the County. 

The defendant contends: 

1. That the commissioners were not lawful 
1 436 1 offlcers of theCounty ,and that there was no such 

ofllce hi Tennessee as that of county conmiis- 
sioiier. 

2. That there could not be any such de facto 
offlcers, as there was no such office known to 
the laws; and. therefore, that the subscription 
was made ana the bonds were issued wiUiout 
authority and are void; and, 

8. That the action of the commissioners was 
never ratified, and was incapable of ratifica- 
tion by the County. 

Upon the first question presented, that which 
relates to the lawful existence and authority of 
the county commissioners, we are relieved nom 
the necesslQr of passing. That has been au- 
thoritatively determined by the Supreme Court 
of Tennessee, and is not open for consideration 
byuB. 

From an early period in the history of the 
State— indeed from a period anterior to the 
adoption of her Constitution of 1796, to the 
passage of the Act of March 9. 1867— the ad- 
rainistation of the government in local matters 
in each county was lodged in a county court, 
or quarterly court as it was sometimes called, 
composed of Justices of the peace, elected in its 
different districts. The Constitution of 1796 
recognizes that court as an existing tribunal, 
and the Constitution of 1884 prescribes the 
duties of the Justices of the peace composing 
iU This county court alone had Uie power to 
make a county subscription to the Mississippi 
River Railroad Company, to issue bonds for the 
amount, and to levy taxes for its payment un- 
less the Act of Afarch 9, 1867, Invested the 
board of commissioners with that authority. 
Stat of 1867, chap. 48, § 6. That Act cre- 
ated the bosra, and provided that it should 
consist of five persons, residents of the County 
for not less than two years, each to serve for the 
period of five years and until his successor 
should be electea and qualified. The twenty- 
fifth section vested in it all the powers and du- 
ties then possessed by the quarterly court of 
the county, and in addition thereto die au- 
thority "to subscribe stock in railroads which 
the County Court of Shelby County has been au- 
thorised by genoal and special law to sub- 
1S4 



scribe, and under the same conditions and 
restrictions, and to represent such stock in all 
elections for directors, and provide for payment 
of subscriptions as made." 

The validity of this Act superseding the 
county court was at once assailed as in viola- 
tion of the Constitution of the State. Within 
a month after its passage .William Walker and 
other Justices of the peace of the County, in [437] 
their official character and as citizens and tax- 
payers, filed a bill in chancery in the name of 
the State, at their relation, against the commis- 
sioners appointed, alleging that they had 
usurped and were unlawfully exercising the 
powers and functions of the Justices, and bad 
taken into custody the records of the County 
under the Act, which the relators insisted was 
in violation of the Constitution, mentioning sev- 
eral sections with which it conflicted; and pray- 
ing that the Act be adjudged void, that the at- 
tempt of the commissioners to exercise the pow- 
ers of the justices be declared an usurpation, 
and that the commissioners be perpetually en- 
Joined from exercising them. The case having 
been decided adverse^ to the relators, an ap- 
peal was taken to the Supreme Court of the 
State and, pending the api^al, the subscription 
to the stock of the Mississippi River Railroad 
Company was made by tt commissioners, and 
the bonas were issued. Before the appeal was 
heard the supreme court of the State had un- 
der consideration a similar statute passed on the 
12th of March, 1868, for Madison County, and 
extended to White County, which, in like man- 
ner, undertook to supersede the quarterly 
courts of those coimties and substitute in their 
place boards of commissioners with the same 
powers as those conferred upon the commis- 
sioners of Shelby County. The case in which 
such consideration was had was P&pe v. Ph(fer, 
reported in 8 Heisk. 683, Reports of the Su- 
preme Court of the State. Under this Act 
three Commissioners were appointed by the gov- 
ernor, being the number prescribed to consti- 
tute the board of White County. The bOl was 
filed to restrain them from organizing as a 
board, to have the Act declared unconstitution- 
al, and to perpetually enjoin them from acting 
under it. The court states in Its opinion that 
the question as to the validity of the Act was 
arffued with great ability by counsel on boUi 
sides, and the opizdon itself shows that the 
question was carefully considered. The chan- 
cellor, as in the case of the State at the rela- 
tion of Walker and others against the commis- 
sioners, dismissed the bilL The supreme court 
reversed the decree, and perpetually enjoined the 
defendants from acting as a board of comn^ 
doners. It held that the Act creating the 
board and conferring on the commissioners ap- 
pointed by the governor the powers of Justices r^34 
of the peace of the county court, was uncon- ■- ^^^^ 
stitutional and void; that the county court was 
one of the institutions of the State, recognized 
in the Constitution; that the powers conferred 
by it upon the justices of the peace in their col- 
lective capacity were intended to be exercised 
by that court; and that the power to tax for pur- 
poses of the county could not, bv any special 
or local law, be taken from the justices of the 
peace as a county court and conferred upon lo- 
cal tribunals of particular counties composed 
of commisdoners appointed by the governor. 
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Tliis dedaioD was made In February, 1871. 
In June f<d]owing the caaementioDed aboTe of 
tlie State at the relation of Walker and otbera 
againai the Commiaaionera of Shdbj County 
waa decided in conformity with it, the aupreme 
court holding that at the time the bill waa filed 
the JoaUcea were entitled to the relief prayed, 
and that the decree diamisaing the bill waa er^ 
roDeoua, 9nd it ao adjudged and decreed. But 
it aald that aa the Act under which the bill al- 
leged that tibe defendanta had uaurped office 
had ainoe then been repealed, that aa th^ had 
not afterwaida aaaumed to ezerdae the powera 
and perform the dotiea named in the Act, it waa 
only neceaaary, in addition to what waa decreed 
abofVy todiapoee of the costs; and that dispoei- 
tloB waa made by taxing them against the de> 
Iteidanta and awarding execution therefor. 

In the aame month the supreme court de> 
dded the case of BuUarwrih againat ShOby 
Otnmtff, which alao involved a consideration of 
tlie validity of the Act creating the Board of 
OommisaionerB of that County.* The action 
waa upon coun^ warranta iasued by the board 
and 8i£ned 1^ Barbour Lewis aa its president, 
aa the oonda hi thia auit are aigned. The court 
bidd that the Act creating the boaod was un- 
oooatitntional, that the board waa an illegal 
body, and that, aa a neceasary conaequence, 
tbe warranta of the County were invalid. Judff- 
aaanf waa according rendered for the defend- 
ant OhUfJu8tieeSS\c\io)ttm, in delivering the 
[4S9] opinion of the court, referred to the two deda- 
toa mentioned, and aaid that tbev had "deter- 
mined that the Legislature exceeded ita conati- 
tutional powera in aasuminff toaboliahthe coun- 
tf ooort and anbatitute in ita place a bourd of 
eoonty commiaaionera, with the powers before 
beknmig to thecounty court The Act <^ March 
9, 1897, waa. theref(»e, a nullity, and the board 
of commianonera appointed and organized 
tiiereonder waa an unauthorized and illegal 
body. The Act waa inoperative aa to the ex- 
isting organisi^on, powera and dutiea of the 
oonnty court Neither the boud of commisaion- 
era nor Barbour Lewie, ita president, bad any 
move powera under aald Act than if no Act had 



Gotmael for tibe plaintiff have endeavored to 
ahow that the adindication in theae caaea haa 
been qneatloned by later dedaiona, and there- 
foie anould have no controlling force in ^is 
Htiyatimt A careful examinatfon of those de- 
ciaKMia falla to support this position. Theoirfn- 
loe that the Act waa invalid because it waaape- 
oial legialation applicable onlv to certain coun- 

woold aeem indeed to be thua modified. 

the adjudication that the Constitution did 

permit the appointment of commissioners to 

take the place ox the Justices of the peace for 

County, and perform the dirtiea of the 



ooanty court, atanda unimpaired, and aa auch 
la binding upon oa. Two of the cases, aa we 
bave aeen, were brought against the commis- 
aiooen, in <me case, of Sheiby County, and in 
tbe other, of White Countv, to teat the validitv 
of the Acfta under which they were appointea, 
or about to be appointed, and their right to as- 
amiae and exerciae the functiona and powers of 
tbe Justicea of the peace, and hold the coun- 
Ij ooort in thefar place. From the nature of the 



^nibeasedoes not appear to be xeported. Aoopy 
«f ttoe opinion wasfornished the ooart by oounseL 
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ouestions presented we cannot review or ignore 
this determination. Upon the construction of 
the constitutioa and laws of a Sflnte, this court, 
aa a general rule, follows the decisions of her 
highest court, unleaa they conflict with or im- 
pfur the efficacy of aome principle of the Fed- 
eral Constitution, or of a ledenu statute, or a 
rule of commercial or general law. Li these 
cases no principle of the Federal Constitution or 
of any roderaf law is invaded, and no rule of 

Senerel or commercial lawia disregarded. The 
etermination made relates to the existence of 
an inferior tribunal of the State, and that, de- 
pending upon the constitutionai power of the 
Legislature of the State to create it and super- 
sede a pre-existing institution. Upon a sub- 
ject of this nature the federal courts will rec- 
ognize as authoritative tiie decision of the state 
court Aa said by Mr, Ji/Mee Bradley, speak- 
ing for the court in Olaibome County v. 
Bnoki: "It is undoubtedly a question of local 
policy with each State, what ahall be the extent 
and character of the powers which its various 
political and munidj^ orffanizations shall pos- 
sess; and the settlea decisions of its highest 
courts on the subject will be regarded as au: 
thoritative by the courts of the United Statcsr 
for it is a question that relatea to the interoal 
constitution of the body politic of the State." 
Ill U. S. 400, 410 [Bk. 1^, L. ed. 470. 474]. It 
would lead to great confusion and disorder if a 
state tribunal, adjudged by the state supreme 
court to be an unautiiorized and illegal body, 
should be held by the federal courts, disregard- 
ing the decision of the state court, to be an 
authorized and legal body, and thus nuike the 
claims and rights of suitors depend. In many 
instances, not upon settled law, but upon the 
contingency of litigation respecting them be- 
ing bdore a state or a federal court. Confiicta 
of this kind should be avoided if possible* by 
leaving the courts of one sovereignty within 
their fegitimate sphere to be independent of 
those of another, each respecting the adjudica- 
tions of the other on subjects properly within 
its Jurisdiction. 

On many subjects the dedaiona of the courts 
of a State are merely advisory, to be followed 
or disregarded, according as they contain true 
or erroneotia expositions of the law, as those 
of a foreign tribunal are treated. But on many 
aublects&ey must necessarily be conclusive; 
such as relate to the existence of her subordi- 
nate tribunals; the eligibility and election or 
appointment of their officers; and the passage 
of her laws. No federal court should refuse to 
accept sudi dedsions as expressing on these 
subjects the law of the State. If, for instance, 
the supreme court of a State shcmld hold that 
an Act appearing on her statute book was 
never passed and never became a law, the fed- 
eral courts could not disregard the decision and 
declare that it was a law and enforce it as such. 
8(mth Ottatoav, P&rkifu, 94 U. S. 360 [Bk. 24, 
L. ed. 1541; FM v. Buperviion, 106 U. S. 697 
[Bk. 26. L. ed. 1204]. 

The decision of the Supreme Court of Ten- 
nessee as to the constitutional existence of the 
board of commissioners of Shdby County is 
one of this class. That court has repeatedly 
adjudged, after careful and full consideration, 
that no such board ever had a lawful exist- 
ence; that it was an unauthorired and Illegal 
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txxly; that its members were usurpers of the I 
functions and powers of the Justices of the I 

Eeace of the County; and that their action ip 
olding the county court was utterly void. 
This court should neither gainsay nor deny the 
Authoritative character of that aetermination. 
It follows that in the disposition of the case 
before us we must hold that there was no law- 
ful authority in the board to make the sub- 
scription to the Mississippi River Railroad 
Company and to issue the bonds of which those 
in suit are a part 

But it is contended that if the Act creating 
the board was void, and the commissioners 
were not officers da jure, they were neverthe- 
less officers de facto, ana that the acts of the 
board as a da facto court are binding upon the 
County. This contention is met by the fact 
that there can be no officer, either da jure or de 
facto, if there be no office to fill. As the Act 
attempting to create the office of commission- 
er never tScame a law, the office never came 
into existence. Some persons pretended that 
they held the office, but the law never recog- 
nized Uieir pretensions, nor did the Supreme 
Court of the State. Whenever such preten- 
sions were considered in that court, they were 
declared to be without any legal foundation, 
and the commissioners were held to be usurp- 
ers. 

The doctrine which gives validitv to acts of 
officers de facto, whatever defects there may be 
in the legality of their appointment or elecuon. 
is founded upon considerations of policy and 
necessity, for the protection of the public and 
individuals whose interests may be affected 
thereby. Offices are created for the benefit of 
the public, and private parties are not per- 
mitted to inquire into the title of per^ns 
clothed with the evidence of such offices and in 
apparent possession of thefa* powers and func- 
tions. For the good order and peace of society 
their authority is to be respect^ and obeyed 
until in some regular mode prescribed by law 
their title is investigated and determinea • It 
is manifest that endless confusion would result, 
if in every proceeding before such officers their 
title coula be called in question. But the idea 
of an officer implies the existence of an office 
which he holds. It would be a misapplication 
of terms to call one an officer who holds no 
office, and a public office can exist only by force 
of law. Tlus seems to us so obvious that we 
should hardly feel called upon to consider any 
adverse opinion on the sublect but tor the 
earnest contention of plaintifrs counsel that 
such existence is not essential, and that it is 
sufficient if the office be provided for by any 
legislative enactment, however invalid. Their 
position is that a legislative Act, aJthough un- 
constitutional, may m terms create an office, 
and nothing further than its apparent exist- 
ence is necessary to give validity to the acts of 
its assumed incuml^nt. That position, al- 
thou^ not stated in this broad form, amounts 
to nothing else. It is difficult to meet it by 
any argument beyond this statement. An un- 
coDstitutionsl Act is not a law; it confers no 
rights; it impooes no duties; it affords no pro- 
tection; it creates no office; it is, in legal con- 
templation, as inoperative as thougn it had 
never been passed. 

In EOdreth v. Melntire, 1 J. J. Marsh. 200, 
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we have a dedaion from the Court of Appeals 
of Kentucky which well illustrates this doe- 
nine. The Legislature of that State attempted 
to abolish the court of appeals established by 
her Constitution, and create in its stead a new 
court. Members of the new court were ap 
pointed and undertook to exercise ludicial 
functions. They dismissed an appeal because 
the record was not filed with the person actina 
as their derk. A oertificate of Uie dismissiu 
signed by him was received by the lower court, 
an^ entered of record, and execution to carry 
into effect the original decree was ordered to 
issue. To reverse this order an appeal was 
taken to the constitutional court ci appeals. 
The question was whether the the court be- 
low erred in obeying the mandate cd the mem- 
bers of the new court, and its solution depend- 
ed upon another— whether they were Judges 
of the court of appeals and the person acting 
as their derk was its derk. The court said' 
"Although they assumed the functions of 
Jud^ and derk, and attempted to act as such, 
their acts in that diaracter are totally null and [44S1 
void unless they had been regularly appointed 
under, and according to, the Constitution. A 
da facto court of spirals cannot exist under a 
written Constitution which ordains one su- 

Sreme court, and defines the qualification and 
uties of its judges, and prescribes the mode of 
appointing them. There cannot be more than 
one Court of Appeals in Kentucky as long as 
the Constitution shall exist, ana that must 
necessarily be a court '*da jure." When the 
government is entirdy revolutionized, and all 
its departments usurped by force or the voice 
of a majority, then prudence recommends and 
necessity enforces obedience to the authority of 
those who may act as the public functionaries, 
and in such a case the acts of a da facto execu- 
tive, a da facto Judiciary, and a d^/o^ Legisla- 
ture, must be recognized as valid. But tais is 
required by political necessity. There is no 
government in action except the government 
da facto, because all the attributes of sovereign- 
ty have, by usurpation, been transferred from 
those who had been legally invested with them, 
to others who, sustained ay a power above the 
forms of law, daim to act, and do act, in their 
stead. But when the Constitution or form of 
government remains unaltered and supreme, 
Uiere can be no da facto department or da facto 
office. The acts of the incumbents of such de- 
partment or office cannot be enforced con- 
formably to the Constitution, and can be re- 
garded as valid only when the government la 
overturned. When there is a constitutional 
Executive and Legislature, there cannot be any 
other than a constitutional Judiciary. Without 
a total revolution there can be no such politi- 
cal soledsm in Kentucky as a- '*dafact</' court 
of appeals. There can be no such court while 
the Constitution has life and power. There 
has been none such. There might be under our 
Constitution, as there have been, "da facto^' 
officers. But there never was and never can 
be, under the present Constitution, a '*da facto 
office." And the court hdd that the gentle- 
men who acted as judges of the legulative 
tribunal were not incumbents of d$ Jure or da 
facto offices, nor were they da faeto offlcera of 
da jure offices, and the order bdow was re- 
versed. 
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1m ■ome veipecte the case at bar w ae m bke 
|I44] thk one from Eentockj* Under the Oonsti- 
Catkm of Tennesaee there was but one county 
court That was compoBed of the justices of 
the ooun^ elected in toeir respective districts. 
The commissioners appointed under the Act of 
March 9, 1867, hv the governor were not such 
Justices, and could not hold such court, any 
more than the legisUtiYe tribunal of Kentucky 
could hold the Court of Appeals of that State. 
In Shelbjf Oountifr Buttmrioofik, from the opin- 
ion in which we have already quoted, (m^ 
J^utim Nicholson, speaking of the daim that 
Barbour Lewis, the president of the board of 
county commissioners, was a d€ fado officer, 
after referring.to the decisions of the Supreme 
Court of the State holding that the board of 
comrnisHJoners was an illegal and unconstitu- 
ti<mal body, said : '* This left the organization 
of the county court in its former inVsgAtj, 
with its officers entitled to their offices ana cre- 
ating no vacancy to be filled by the iUegal ac- 
tion undo' the Act of 1667. It follows that 
Barbour Lewis could not be a ifo fcteto officer, 
as there was no legal board of which he could 
be president, and as there was no vacancy in 
the legal organization. The warrants issued 
by him show the character in which he was 
actinff, and repel the presumption that he was 
a dejaetoot^cer. He could be, under the dr- 
enmstanoes. as we can Judicially know from 
the law and the pleadings in the case, nothing 
but an usurper. There must be a f.Agal office 
tn existence, which is being impropeny held, 
to give to the acts of such incmnbent the valid- 
ity of wic^BtoBrdefaeto," 

Numerous cases are dted in whidi express- 
tons are used which, read apart from the facts 
of the cases, seemingly gtvt support to :he 
position of counsel; but, when read in con- 
nection with the facts, they will be seen to ap- 
idy only to the invalidi^, irregularity, or un- 
coDsdtutionali^ of tlie mode by which the 
party was appointed or dected to a legally ex- 
isting office. None of them sanction the doc- 
trine that there can be a defaeio office under a 
con sti t uti onal government, and that Um acts of 
die incumbent are entitled to consideration as 
valid acts ot tk d$ facto officer. Where an 
oflloe exists under the law, it matters not how 
the appointment of the incumbent is made, so 
far as the validity of his acts are concerned. 
H is enou^ that he is dothed with the insignia 
of the office, and exerdses its powers and 
functions. As said by Mr, «A<jfie0 Manning, 
of the Supreme Court of Michigan, in OarUUm 
T. iVtmli, 10 Mich. 259, "Where there is no 
cffloe uerecan be no officer defaeio, for the rea- 
son that there can be noneefo /eifv. Tbeoounty 
cfilce existed by virtue of the Constitution the 
moment the new county was organized. No 
Act of iQgidatlon was necessary for that pur- 
poee. And all that is required when there is an 
office to make an officer ds facto, is that the in- 
dividual claiming the office is in possession of 
it, performing its duties and claiming to be 
■ooh officer under color of an election or ap- 
pointment, as tiie case maybe. It is not neoes- 
Ui] wary that his dection or appointment be valid, 
for that would make him an officer de Jure, 
Tlw official acts of such persons are recog- 
oixed as vahd on grounds of public policy, 
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and for the protection of those having official 
business to transact." 

The caseof State v. OarroU, 88 Conn. 449, 
decided by tlie Supreme Court of Connecticut, 
upon which special rdianoe is placed by coun- 
sel, and which is mentioned with strong com- 
mendation as a landmark of the law, in no wav 
militates against the doctrine we have declared, 
but is in harmony with it That case was this: 
The Constitution of Connecticut provided that 
all judges should be dected bv its Qeno^ As- 
sembly. An Act of the Legislature authorized 
the derk of a dty court, in caseof the sickness 
or absence of its Judge, to appoint a Justice of 
the peace to hold the court during hb tempo- 
rary sickness or absence. A Justice of the 
peace having thus been called in and having 
acted, a question arose whether the Judgments 
rendered by him were valid. The court hdd 
that whetlier the law was constitutional or not, 
he was an officer de facto and, as such, his acts 
were valid. The opinion* of Oktrf Justice 
Butler is an daborate and admirable statement 
of the law, with a review of the English and 
American cases, oa the validity of t& acts of 
de facto officers, however iUc^ the mode of 
their appointment. It critidses the language 
of some cases: that the officer must act under 
cdor of authority conferred by a person having 
power, or prima facte power, to appoint or 
dect in the particular case; and it thus defines 
an officer de facto : 

"An ofBioN defaeto isone whoseacts, though [446] 
not those of a lawful officer, the law. upon 
prindplesof policy and Justice, will hold valid, 
so far as they involve the interests of the public 
and third persons, where the duties of the 
office are exerdsed: 

"First. Without a known appointment or 
election, but under such circumstances of rep- 
utation or acquiescence as were calculated to 
induce people, wiUiout inquiry, to submit to or 
invoke his action, supposing him to be the 
officer he assumed to be. 

" Second. Under color of a known and valid 
appointment or election, but where the officer 
had failed to conform to some precedent, re- 
quirement or condition, as, to take an oath, 
give a bond, or the like. 

"Third. Under color of a known dection 
or appointment, void because the officer was 
not eligible, or because there was a want of 
power m the decting or appointing body, or by 
reason of some defect or uregulanty in its ex- 
ercise, such ineligibility, want of power, or de- 
fect being unknown to the publia 

" Fouith. Under color of an election or an 
appdntment by or pursuant to a public, uncon- 
stitutional law, before the same is adjudged to 
be such." 

Of the great number of cases dted by the 
Chief Justice none recognizes such a thing as 
a de facto office, or speaks of a person as a <i0 
facto officer, except when he is the incumbent 
of a dejwre office. The fourth head refers not 
to the unconstitutionality of the Act creating 
the office, but to the unconstitutionality of the 
Act by which the officer is appointed to an 
office legally existing. That such was the mean- 
ing of the Chief Justice is apparent from the 
cases dted by him in support of the last posi- 
tion, to some of which reference will be made.' 
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One of them, Taiflor ▼. Shrine, 8 Brevard, 616, 
arose in SouUi Carolina in 1815. By an Act 
of that State of 1799, the goyemor was au- 
thorized to appoint and commission some fit 
and proper person to sit as Judge in case any 
of the judges on the circuit should happen to 
be sick, or become unable to hold the court in 
his circuit. A presiding judge of the court 
was thus appointed by the governor. Subse- 
r447l <}uently the Act was declared to be unconstitu- 
tional, and the question arose whether the acts 
of the judge were necessarily void. It was 
held that he was a judge de facto and acting 
under color of legal authority, and that as 
such his acts were valid. Here the judge was 
appointed to fill an existing office, the duties of 
which the le^ incumbent was temporarily in- 
capable of discharging. Another case is Oocke 
V. HaUey, in 16 Pet. 71 [41 U. 8. bk. 10, L. ed. 
891]. It there appeared* that, by the Constitu- 
tion of Mississippi, the judges and clerks of 
E rebate were elected by the people. TheLeg- 
ilature provided by law that, in case of the 
disability of the clerk, the court might appoint 
one. An elected clerk having left me State for 
an indefinite period, the judge appointed an- 
other to serve durinjB^ his aroence. The law 
authorizing the appointment was declared un- 
constitutional, but the acts of the derk were 
deemed valid as those of an officer de facto. 
Here the office was an existing one created by 

To CarletonY. Peoj^, 10 Mich., 260 we have 
already referred. By the Constitution of 
Michigan the laws of the Legislature took effect 
ninety days after their passage. The Legis- 
lature on the 4th of Februarv passed an Act 
creating a new county, and authorized the 
election of county officers in April following. 
The officers were elected within the ninety 
days, that is, before the Act took effect, and 
the^ subsequently acted as such officers. The 
vahdity of their acts was questioned on the 
ground that there was at the time no law that 
authorized the election, but the offices were ex- 
isting by the Constitution, and as they sub- 
i^uentiy entered upon the duties of those 
offices, It was held tnat they were officers de 
facto. 

In Clark v. Oammontoealth, from the Su- 
preme Court of Pennsvlvania, 29 Pa. 129, 
the question related only to the titie of the 
officer. The Constitution of that State provided 
for a division of the State into judicial districts, 
and for the election of the presiding judge of 
the county court for each district by the people 
thereof. The Legislature passed a law trans- 
ferring a county from one judicial district to 
another during the term for which the judge of 
the district had been elected, and while presid- 
ing judge of the district to which the county 
was thus transferred he held court, at which a 
;448 J prisoner was convicted of murder. It was con- 
tended that the Act of the L^islature was equiv- 
alent to an appointment of a judge for that 
county, and, tiieref ore, unconstitutional. The 
supreme court held that, admitting the law to 
be unconstitutional, the judge was hn officer de 
facto, and that the prisoner could not be heard 
to deny it. Here, luso, the office was one cre- 
ated by law, and the only question was as to 
the constitutionality of the law authorizing the 
judge to exercise it 
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It ia evident, from a consideration of these 
cases, that the learned Chief Justice, in Stat§ 
V. Carroll, had reference, in his fourth sub- 
division, as we have said, to the unconstitution- 
ality of Acts appointing the officer, and not of 
Acts creating the office. Other cases cited l>y 
counsel will show a similar view. 

In Brown v. CConncU, 86 Conn. 482, the 
Constitution of theStateprovidedthat thejudgee 
of the courts should be appointed by the Genml 
Assembly. An Act of the Legislature estab- 
lished a police court in the City of Hartford, 
and provided for the appointment of judges of 
the court by the common council. It was held 
that the judge could be appointed only by the 
General Assembly, and to that extent the Ad 
was unconstitutional. There was no question 
as to the validity of the Act, so far as ft estab- 
lished a police court, and the appointee of the 
common council was held to be a judge de facto. 

The case of BlaeJdmm v. State, 8 Head, 690, 
only goes to show that the illegality of an ap- 
pointment to a judicial office does not affect the 
validity of the acts of the judge. The Con- 
stitution of Tennessee requires a iudge to be 
thirty years of age. A judge under that ase 
having been appointed, it washeld that he could 
be removed by a proper proceeding, but until 
that was done Us acts were binding. 

In Fowler v. Bet^, 9 Mass. 281, the Legis- 
lature passed an Act erecting the County of 
Hampaen, and provided that the law should 
take effect from the first of August next en- 
suing. Before that date the governor, with 
the advice and consent of the then council, 
commissioned a person as sheriff of 'the county. 
There was no such office at the time his com- 
mission was issued, but when the law went 
into effect he acted under his commission. It 
was only the case of a premature appointment; 
and it was held that he was an officer de facto, 
and that the legality of his commission could 
not be collater&y questioned. 

None of the cases cited militates against the 
doctrine that, for the existence of ade facto 
officer, there must be an office de rare, although 
there may be loose expressions m some of the 
opinions, not called for by the facts, seemingly 
against this view. Where no office legally 
exists,the pretended officer is merely a usurper, 
to whose acts no validity can be attached; and 
such, in our judfipent, was the position of Uie 
commissioners of Shelby County who under- 
took to act as the coun^ court, which could 
be constitutionally held only by justices of the 
peace. Their right to discharge the duties of 
justices of the peace was never recognized by 
the justices, but from the outset was resisted by 
legal proceedings, which terminated in an aa- 
judication that they were usurpers, clothed 
with no authority or official function. 

It remains to consider whether the action of 
the commissioners in subscribing for stock of 
the Mississippi River Railroad Company and 
issuing the bonds, of which those in suit are a 
part, being originally invalid, was afterwards 
ratified by the County. The county ooui t, con- 
sisting of the justices of the peace, elected in 
their respective districts, alone had power io 
make a subscription and issue bonds. The 
sixth section of the Act of February 25, 1867, 
to which the bonds on their face refer, pro- 
vides: "That the county court of any county 
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tiuoagti whkh the lineof tfaeliiasisBippiRiTer 
Railroftd Is piopoeed to run, a majority of the 
Jutioes in oommiasion at the time concurring, 
nay make a ooiporate or county suhecription to 
'tte capital stock of said railroad company, of 
mn amoont not exceeding two thirds the esti- 
mated cost of grading the roadbed through the 
eounty and preparing the same for the iron 
tails; th« said cost to be Terifled by tlie sworn 
statement of the president or chief engineer of 
sakl company. And after such sutiscription 
dtaU have been entered upon the books or the 
railroad company, either by the chairman of 
the county court, or by any other member of 
the court appointed therefor, the court shall 
1, without further reference or delay, to 
an assessment on all the taxable property 
in the county sufficient to pay said sub- 
scripUon; and the same shall be payable in three 
equal annual installment, commencing with 
[450] tlie flacal year in which said subscription shall 
be made. And it shall be lawful for county 
courts making subscriptions as herein proyidea, 
to issue short bonds to the railroad company, 
in antidpation of the collection of the annual 
leyies, if thereby construction of the work may 
be facUitated." Stat 1867, chap. 48. g 6. 

On the ilfth of the following Noyember the 
Legislature passed an Act declfuing 'That the 
subscription authorized in said sixth section to 
be nuMle to the cai^tal stods of the Mississippi 
Biyer Railroad Clompany, by the counties along 
the line of said railroaa, may be made at any 
monthly term of the county courts of said coun- 
ties, or at any special term of said courts; Pro- 
vided, That a majority of all the Justices in com- 
mission in the counties respectiyely shall be 
present when any such 8ul:ocription is made; 
and Provided further. That a majoriu^ of those 
present shall concur therein." Stat Iml, chap, 

«.81. 

Neither of these Acts, as counsel obserye, 
recognizes or in any way refers to the county 
commissioners, though Uie last Act was passed 
. eight months after the Act creating the board 

' 01 commissioners for Shelby County. Both 

proyide that the subscription may be made by 
the county court, but upon the condition that 
a malorify of all the justices in commission 
diall be present and a majority of those present 
shall concur therein. 

The county court met on the 15th of Noyem- 
ber, 1869, for the first time after the passage of 
the Act of March 9, 1867, and assumed its 
legitimate functions as thegoyeming agen<nr of 
the county. On the Uth of April. 1870, it 
sgain met and established the rate of taxation 
for the Mississippi Riyer Railroad bonds at 20 
cents <m each $100 worth of taxable property. 
At its meeting on the 16th of that month it 
ordered that the tax for those bonds should be 
10 cents on each $100 worth of property. At 
the meeting on the 11th there were twenty-two 
justices of the peace present of whom eighteen 
yoted for the tax levy, and on the 16th only 
twlj tweiye Justices were present There were in 
the County at that time forty-fiye Justices in 
c ommi s si on. There were no other meetings of 
the county court untfl after May 6, 1870, on 
wbk^ day the new Constitution of Tennessee 
went into eflfect, which declares that *' The 
credit of no county, city or town shall be given 
or lottosd to or in aid df any person, company, 
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aswoiatton or corporatfon, except upon an elec- 
tion to be iirst held by the qualified voters \«f 
such ooun^, dty or town, iad the assent of 
three fourths of the votes oast at said election. 
Nor sImII any county, city or town become a 
stockholder with others in any company, asso- 
ciation or corporation, except upon a like elec- 
tion and the assent of a like majority." 

By this provision of the Constitution the 
county oourt as thus seen, was shorn of any 
power to order a subscription to stods of any 
railroad company without the previous assent 
of three fourths of the voters of the ooun^, cast 
at an election held by its qualified voters, and 
of course it could not afterwards, without such 
assent give validity to a subscription previously 
made by the conunissioners. It could not ratify 
the acts of an unauthorized body. To ratify is to 
give validity to the act of another, and implies 
that the person or body ratifying has at the 
time power to do the act ratified. As we said 
in Manh y. FktUon County, where it was con- 
tended, as in this case, that certain bonds of 
that coun^, issued without authority, were 
ratified by various acts of its supervisors, "A 
ratificaticm is, in its effect upon the act of an 
agent equivalent to the possession by him of a 
previous authori^. It operates upon the act 
ratified in the same manner as though the au- 
thority of the agent to do the act existed origi- 
naUy. It follows that a ratification can only 
be made when the party ratifying possesses the 
power to perform the act ratme£ The super- 
visors poMessed no authority to make the sub- 
scription or issue the bonds in the first instance 
without the previous sanction of the qualified 
voters of the county. The supervisors in that 
particular were the mere agents of the county. 
They could not, Uierefore, ratify a subscrip- 
tion without a yote of the county, because they 
could not make a subscription in the first in- 
stance without sudi authorization. It would 
be absurd to say that ihej could without such 
vote, by simple expressions of approval or in 
some other indirect way, give validity to acts, 
when they were directly in terms prohibited bv 
statute from doinjr those acts until after such 
vote was had. 'Aat would be eouivalcnt to 
saying that an agent, not having the power to 
do a particular act for his principal, could giv 
validity to such act by its indirect recognition. '- 
10 Wall. 676. 684 [77 U. S. bk. 19, L. ed. 1040, 
10481 B^9iaoX}ourUyofDatie9»'7,I>iekin9on, 
117 U. S. 667 [Bk. 1^, L. ed. 10261; MeOracken 
y. San Franeim», 16 Cal. 591, 638. 

No election was held by the voters of Shelby 
County with reference to the subscription for 
stock of the Mississippi River Railroad Com- 
pany after the new Constitution went into 
effect No subsequent proceedings, resolu- 
tions or expressions of approval of the county 
court with reference to toe subscription made 
by the coun^ commissioners, or to the bonds 
issued by them, could supersede the necessity 
of such an election. Without this sanction the 
county court could, in no manner, ratify the 
unauthorized act, nor could it accomplish that 
result by acts which would estop it from assert- 
ing that no such election was had. The r^ 
qmrement of the law could not ^ this indirect 
way, be evaded. 

ThecBaeotAMimoaUr,Oinm^.tfI)aviei$(h, 
23 How. 866 [68 U. a bk. 16, L. ed. 386], is 
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directlj In point on this fut^oct. Tbera tbe 
charter of me Olilo and Mitdsilpiri Bailroad 
Companv. created by the LegialatnTe of IniU- 
Bi)ainl848,ae atnenaed In 1B(9, authorized the 
commissioners of a county, tluough wliich tbe 
road passed, to nibecribe for stock and issae 
bonda, provided a majority of the qualilled 
voters of the county voted on the flnt of March, 
1849, that this should be done. The election 
was held tm that day, and a majorl^ of the 
Toten Toted that a sufaacription should be made. 
In September, 1852, the board of oommisdon- 
era pursuant to tbe Acts and election, oabscribed 
for 600 sham of the stock of tbe railroad com- 
pany, amounting to $60,000, and in payment 
of tt issued tUrty bonds of (1,000 ea> h, signed 
and sealed by the pieddent of tbe board and 
attested by the anmtor of the county, end de- 
livered the same to the comnony. These bonds 
drew interest at the rate oi 6 per oent per an- 
num, for which coupons were attached. The 
plointifts became the holders of siz^ ct these 
coupons, and upon them the suit was bronsht 
agamstuieoommlsrionersottbecoiintjr. After 
iSe subscription was voted, but before it was 
made or tbe bonds Issued, tbe new Constitution 
of lodlana went into effect, whlidi coMidned 
the following provision: "No ooun^ shall sub- 
scribe for stock In anv lDcorporat«d companv 
unless the same be pola for at tbe time of sucn 
subscription, nor shall any county loan its 
credit to anv Incorporated company, nor bor- 
row money for the purpose of taUag stock in 
any such company." Art 10, fi. This 

KivisIoD was set up against the vaudity of the 
Dds and coupons; and thv questloD arose 
whether, under the charter of tbe company and 
its amendment, the right to the county sub- 
scription became so vested In Ibe eotnpoiiy as 
to exclude the operation of tbe new Consdtu* 
tlon. The court held that the provjsiona of the 
charter authorizing the cominusiobus to sub- 
scribe conferred a power npon a pubUcjiaipo- 
rotlon, which could be modified, changed, en- 
larged or reetrained by the Leglsbture: that by 
voUng for the subscription so contract was 
created which prevented tbeappllcatkm of the 
new Constltutioo: that the mere vote to sub- 
scribe did not of ItaeU form a contract with tite 
company within the prolectloo of the Federal 
Constitution; that untU the subscription was 
actually made no contract was executed; and 
that the bonds, being issued In violation of the 
new CoDstitutioD of the State, were void. That 
Constitution withdrew from the county com- 
missioners all authori^ to make a subscription 
for the stock of an Incorpwaled company, ex- 
cept in the manner and •indo'the drcumstanoes 
preecribed bf that Instrument, even, (bough a 
vote for such subscriiriloa bod been previonsly 
had, and a matori^ of the voters had voted for 
It. The doctrme of this case was reafflrmed In 
WadiwrtA v. Suptnitars. 103 D. B. 6U (Bk. 
S6,L.ed.SS11. 

It follows that no ladflcotion of the sobocalp- 
tlon to tbe Hisdsslp^ River Railroad Companv, 
of tbe bonds laioea lot its payment, could be 
made by the oonaty couit subsequently to the 
new Constitution of Teimessee, without the 
previous twent of three fourths of tbe volen 
of tbe County, which has never been giveiL 

The QDestlon recurs wbetbn anv ntifloatlon 
con be mf erred from the actfam of the coun^ 



court on the 1 1 th and l«th (rf ApiO, 1870, wbleb 
was had before that ConstitnUon took effect 
At tbe meeUng of the court on those days » 
rate of tax was established to be levied for tbe 
payment of the bonds, but It appears bom lt» 

records that oo both days lear "" .— ■— 

of the Justices of Uie Counf" 

the county court under tl 

could not even directly have anthorized the sub- 
scription. The levy of « tax for Ibe payment 
of the bonds, when a less number of Juslicaa 
was present than would have been seceaaaiy 
to order a subscription, could not operate as a 
tmtificatlon of a void subscription. It Is im- 
neoessary to poTBoe this subject (intber. TT* 
are satlsfled that nooe of the positions taXen 
by the plaintiff con be Eostalnea Theorlghad 
invalld% of tbe acta of the commissionen boa 
never beeo subsequently cured. It may be, as 
alleged, that the stodi d the railroad company, 
for which they subwirlbed. Is stlU held by th> 
County. If so, the County mov, by pcopw pro 
ceedlngs, be required to surrenoer ft to the com 
pany, or to pay its value; for, taidependently ol 
all restrictions apon mnnidpal OMporatuns, 
there is a rule of Justice that must control tbem 
as it controls individuals. If tb^ obtain the 
propertv of others wtthont rl^t, they most 
return It to tbe true owners, or pay for its 
value. But questions of that nature do not 
arise hi this case. Here It Is sfanply a question 
as (o the validity of the bonds in suit; and as 
that cannot be sustained, (As htignMt btbm 
muttbiafirmtd,tmHHi»orairti. 
Tiaeoopr. Test: 

James H. KoKnoar. Oexk, Bop. Oonrt, V. B 
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Statement of the case by Jfr. Jtutiet Qrm^ 
This was an action br adtiienof New York 
against a Town in Indiana npon certain booda 
and coupons. 

The complaint allied "That sold defesidaiil 
is a municipal corporation, orgonlced and ex- 
isting under and by virtue of the laws of tlw 
State of Indiana, with full power and autboi^ 
ity, pursuant to Oia laws <n sold State to oxs- 
cttte negotlstole oosnmerdol p^ier; that, pur- 
lis V, 8. 
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•oant to the laws of lald State regulating the 
tzecation ot such n^x>tiable commercial obli- 
gatioDs, said defendant, on the first day of Oc- 
tober, 1878, by its proper officers and i^;ents, 
executed its negotiable commercial bona pay- 
able to bearer ten ^ears after date, at the Farm- 
ers' Bank in Covington, Indiana, which bank 
then was a bank of deposit and discount at said 
Town of Covington, Indiana; that thereafter 
and before the maturity of said bond plaintiff 
purchased the same for a valuable considera- 
tion, and is still the owner thereof; a copy of 
laid bond is filed herewith and herebv made 
part of this complaint, marked Exhibit A," 
to wit: 

"No. 21. United States of America. $50a 
'• The Town of Covinston, State of Indiana, 
will pay, ten years after oate, to the bearer, five 
hunared dollars, with interest at eight per eent 
per annum, the interest pavable as designated 
by coupons hereto attachea, and the principal 
luwn presentation of the bond when the same 
[149) wDtJl have become due. This bond shall be 
payable after five years from the date hereof, 
at the option of the Town of Covington. Pay- 
able at theFarmers' Bank in Covington, Indiana. 
Bach coupon attached shall be prima fads 
eridenoe of payment of the accruea interest. 

" In witness whereof, the corporation seal of 
aald Town is hereto affixed, and this bond is 
signed by the president of Uiis board of tms- 
teea and attested by the derk thereof, this first 
dav of October, A. D. 1870. 
[SBAL.1 A. Oish, President 

^'Attest: Frank M. Hicks, Clerk." 

The complaint then alleged that the plaintiff 
was fhe owner of thir^-idne other bonds of 
precbely like tenor and effect, except that they 
were differently numbered, and that twenty ot 
them were for $100 each (stating the numbers 
and amounts of each), and that he purchased 
each before maturity sdod for a valuable consid- 
eration. "Plaintiff says that said bond, Ex- 
hfUt A, and each of said other bonds, is past 
due and wholly unpaid; wherefore plaintiff 
prays Judgment for $20,000 against said defend- 
ant, and for all proper rdief . 

The complaint also contained a count, with 
tfmilar allegations, upon coupons for interest, 
attached to such bonds at the time of their exe- 
eotion, and in this form: 

'*$40 Covington, Ind., October 1, 1870. 

''One T6ar after date the Town of Covington, 
Ind., will pav to the bearer, in the City of liew 
York, forty dollars, being one year's interest on 
bond No. 21. A. Oish, Pres't. 

"Attest: Frank M. Hicks« aerk." 

The defendant demurred to the complaint, 
beca u se it stated no cause of action against the 
defendant; because it did not allege under what 
law or for what purpose the bonds and cou- 
pons sued on were issued; because it contained 
DO allegation showing authority in the defend- 
ant to make the bonds and coupons sued on; 
and because the allegation in the complaint, of 
I i^vj power and authority in the defendant to make 
ttie bonds and coupons in ndt, was an aver- 
ment of a legal conclusion. 

The court sustained the demurrer, and ren- 
dered Judgment for the defendant; and the 
plaintiff sued out this writ of error. 

118 r. s. 



Mestr$. Joaeph £• MeDonaid and John 
M, Butler t for plaintiff in error: 

Incorporated towns, as municipal corpora 
tions of the State of Indiana, are empowered 
by law to issue commercial obligations for some 
purposes. 

Bank of New Albany v. DanvHU, 60 Ind. 504; 
Bmith V. Madi9on, 7 Ind. 86; Ifew England, etc. 
Oo. V. Robinson, 25 Ind. 686; Ang. and Amea 
Corp. 8 257; The Board, etc v. Vait, 19 Ind. 
460; MilU v. Oleaaon, 11 Wis. 470; MiUer v. 
Board of Oomn., 66 Ind. 162; Etan»viUe,etc. 
B, B, Co, V. EffansviUe, 15 Ind. 412; 1 IMIL 
Mun. Corp. § 88. 

Obligations of this character have been uni- 
formly recognized by this court and by all the 
courts of the country as having in fact, as well 
as in name, aU the qualitiee of commercial 
paper. 

Oelpeke v. Dubuaue, 1 Wall 206 (68 U. 8. bk. 
17. L. ed. 519); Jiereer Co. v. Eaekett, 1 Wall 
95 (68 XT. S. 17, L. ed. 548): Aekley School Bint. 
V. Hall, 118 U. S. 140 (Bk. 28, L. ed. 954); 
JW7. Co. V. Bradley, 105 U. S. 180 (Bk. 26, L. 
ed. 1084); Bogen v. Burlington, 8 Wall. 666 
(70 U. S. bk. 18, L. ed. 79); Oommiuionere, etc. 
V. Clark, 94 U. 8. 287 (Bk. 24, L. ed. 68). 

It is a presumption of law that public officers 
act in accordance with, and not contrary to, 
law. 

They are not mere agents, with reference to 
such bonds as these in suit; but they are aa 
well the tribunal vested with power to deter- 
mine as to whether they may rightfully issue 
the bonds. 

MarUn v. MoU, 12 Wheat 19 (25 U. a bk. 6, 
L. ed. 587); Colcma v. Bates, 92 0. S. 490 (Bk. 
28, L. ed. 579); U. 8. v. CrussU, 14 Wall. 4 (81 
U. S. bk. 20, L. ed. 821); Strother v. Lucas, 12 
Pet. 488 (87 U. S. bk. 9, L. ed. 1187); U. 8. v. 
darks, 8 Pet 452, 458 (88 U. 8. bk. 8, L. ed. 
1001); Delassusy. U. 8.. 9 Pet 184 (84 U. S. 
bk. 9, L. ed. 71); U. 8, v. Feralta, 19 How. 
847 (60 U. 8. bk. 16, L. ed. 678); BankqfU. S. 
V. Dandridgs, 12 Wheat 70 (25 U. S. bk. 6. L. 
ed. 552); ComstHNash) v. WiUiams, 20 Wall. 250 
(SniJ.B.hk.2!i,L.ed.2lA); Carpenter r.Bannels, 
19 Wall. 146 (86 U. 8. bk. 22, L. ed. 77); Mo- 
mtt V. Turner, 16 Wall. 868 (88 U. 8. bk. 21, 
L. ed. 841); Supervisors v. Bchenek, 5 Wall. 
782 (72 U. 8. bk. 18, L. ed. 556); Pendleton v. 
Amy, 18 WaU. 805 (80 U. 8. bk. 20, L. ed. 570); 
Commissioners v. January, 04 U. 8. 205, 20e 
(Bk. 24, L. ed. 110). 

The authorities above cited in support of our 
second proposition illustrate its applicability to 
a great variety of cases. In no case is its ap- 
plicability more apparent than in the case at 
oar. The town officers are authorized to act 
upon the existence of certain conditions, but of 
the existence of those conditions they are made 
the exclusive Judges as to third parties. The 
fact that th^ act presupposes the existence of 
necessary conditions ana their own judicial 
determination as to theperformance of such 
precedent conditions. The existence of these 
bonds, the execution of which is averred, 
implies everything precedent; and "what is 
implied in a recOTd, pleading, will, deed or 
contract is as effectual as what is expressed." 

ComeU (Na^) v. WiUiams, supra. 

When a corporation has power under any 
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efrcumstanoesto iasae negotiable securities, the 
bona flde holder h«s a nght to premime that 
they were Issued under the drcumstanoes which 
glTe the requisite authority, and that they are 
no more Uable to be impeached for any Infirm- 
ity in the hands of such a holder than any other 
commercial paper. 

Lexington ▼. BuOer, 14 Wall. 206 (61 U. 8. 

208 (68 U. 8. bk. 17, L. ed. 519; SupettUm y. 
Schenck^ tupra: San Antonio t. Mehaffit, 96 U. 
8. 814 (Bk. 24, L. ed. 816): Oo. of Macon r. 
Shora, 97 U. 8. 278, 279 OBk. 24, L ed. 889); 
MercItanU Ifat, Bank y. State Bank, 10 Wall 
<K)4 (77 XT. 8. bk. 19. L. ed. 1008); Farm, and 
Meek, Bank y. Butchers and Drown Bank, 
10 N. Y. 126; Mayor y. Lord, 9 Wall 414 (76 
U. 8. bk. 19, L. ed. 704). 

The plaintiff in error cannot be required to 
«Yer or proYe the performance of any of the 
requisites necessary to dYe the bonds Yalidity. 
The want of such performance 01 any exists), 
Is a matter of defense. 

Lincoln y. (Ja'a^bria Iron Co, 108 U. 8. 416 
<Bk. 26, L. ed. 618); Co. of Clay y. Society for 



Swoinge, 104 U. 8. 686_(Bk. 26, L. ed._856); 

Odpdcev.Dubuqus,\yi9S\ 

17, L. ed. 619). 



Od]^ Y. Dubugus, 1 WaU. 228 (68 XT. 8. bk. 



hecitals ii. amnlcipal bonds neither giYe to 
nor take away from such bonds their character 
as commercial securities goYemed by the law- 
merchant; they maj, and often do, create an 
«stopDel hi faYor of a bona fide holder, which 
woulQ not exist but for the recitals, but they 
never create authority to issue such bonds, nor 
•do they make the bonds when issued any more 
or less commercial securities gOYemed liy the 
law-merchant than they are wtthout redtals. 

AMey School Diet. y. HaU, 118 U. 8. 180 
^k. 28, L. ed. 964); Dixon Co. y. PtOd, 111 U. 
8. 88 (Bk. 28, L.ed. 860): Hayeey. BoUy Springe, 
114 U. 8. 126 (Bk. 29, L ed. 81). 

Absolute lack of authority of law. upon the 
I)art of a mimicipal corporation, to Issue com- 
merdsl obligations for any purpose whatever, 
would be e(]^ly fatal to the bonds, whether 
they did or did not contain recitals, no matter 
how innocent a bona fide holder might be. 

But in the case at bar it has been shown that 
the Town of Covington had full, lav^ful author- 
ity to issue commercial obligations for some 
purposes under some circumstances. The Town 
-of Covington did issue these bonds. They are 
in form and character commercial obligations 
governed bY the law-merchant 

The plamtifl is a bona fide purchaser for 
Yalue before maturity. 

The fact that the Town of Covlugton paid 
the interest on these bonds for six years— while 
we do not claim that it works an estoppel in 
favor of plaintiff, or that it is, of itself, con- 
•elusive against the defendant— certainly Is a 
circumstance entitled to mudi weight in the 
consideration of the case. 

Meeere. Thonuts F. Davidsom and John 
C. Black, for defendant in error. 

Mr, JiuHee Qray* after stating the case as 
above, deHvered the opinion of the court: 

The Town of Covington had no general power 
to issue negotiable bonds. If the general Stat- 
ute of Indiana of June 11, 1862, under which 
it was incorporated, conferred any power upon 
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towns to issue bonds, h was only for oertain 
municiiMd purposes therein specified; and the 
general Statute of May 16, 1869, authorized 
towns to issue bonds for the purchase and 
erection of lands and bufldlngs for school pur^ 
Doses only. 1 Oavin & Hord, Stat. 6284K26, 
Davis, Supp. 116. 

The bonds in suit containing no statement of 
the purpose for which th^ were issued, and 
no recital which can bind the Town br way d 
estopnel, anyone suing upon the bonds is 
bouna to allege and prove the authority of the 
Town to issue them. 

The plaintiff relies on the statement of Mr. 
Juetice Bwayne in Oelpcke y. Dubuque, 1 WalL 
176. 208 [S V. 8. bk. 11, L. ed. [KMl 624], re- 
peated by him and l^ Mr. JwMce Clifford in 
later cases, that ''When a corporation has power 
under any drcumstanoes to issue negotiable 
securities, the bona fide holder has a right to 
presume thev were issued under the drcnm- 
stances which give the requisite authority, and 
they are no more liable to be impeached for 
any infirmity hi the hands of such a holder than 
any other commercial paper." Suporv ia or e y. 
SiAonck, 6 Wall. 772, 734 f72 U. 8. bk. 18, L. 
ed. 666. 6601 ; Lexington y. BuOor, 14 Wall. 282, 
296 [81 U. B. bk. 20, L. ed. 809, 8121; i6bn An^ 
ton4ov.MehainL9^V.8. 812, 814 JBk. 24L L. 
ed. 816, Sn;lMacon Oo. y. Shoree, 97 U. S. 872, 
279 [Bk. 24, L. ed. 889]. 

But the circumstances thus spoken of were 
the preliminary facts requisite to the exercise 
of the power, not the limits, fixed bY law, of 
the objects and purposes for which tne power 
could be exercised at alL In each of the cases 
cited, the defects suggested were in the requi- 
site preliminary prooMdings, and the bonds 
sued on appealed by recitals on their face to 
have been issued according to law. When the 
law confers no authority to issue the bonds in 
question, the mere fact of their issue cannot 
bind the town to pay them, even to a purchaser 
before maturity and for vab^c. Marih y. FkU- 
ton Oo. 10 WalL 676 [77 1 . a bk. 19, L. ed. 
1040]; Bait Oakland v. Skinnar, 94 U. 8. 256 
[Bk. 24, L. ed. 1261; J^Md^onan y. Litchfield, 
102 U. 8. 278[Bk 26, L. ed. \m;Dixon Oounim 
Y. FiM, 111 U. 8. 88 [Bk. 28. L. ed. 860}; 
Hayee r. HoUy Springe, 114 U. 8. 120 [Bk. 29, 
L. ed. 81]; Davieee Co. v. Diddneon, 117 XT. 8. 
667 [Bk. 29, L. ed. 10261. 

A demurrer admits onlY facts, and facts well 
pleaded. The Town having but a limited ao- 
Uiority to issue bonds for certain purposes, it 
is not enough for the plaintiff to aver in een- 
eral terms that the Town was authorized to 
iasue the bonds in suit; but he must state the 
facts which bring the case within the special 
authority. There is nothing in this declara 
tion, or in the copies of instruments annexed 
to and made part of it, which shows, or hat 
any tendency to show, for what purpose the 
bonds were made. The averment, that the de- 
fendant is a munidpal corporation under the 
laws of Indiana, "vrith full power and author- 
ity, pursuant to the lavra of said State, to exe- 
cute negotiable commercial paper,*' if under- 
stood as alleging a seneral power to execute 
negotiable commercial paper, is inconsistent 
with the public lavra of me State, of which 
the courts of Uie United States take Indicia) 
notice. The averment that the bonds held by 
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Paimb t. Cxhtui. VBOMoaT R. H. Oo. lOS-UI 

October 1, 167S, in the Otrcnlt Couit of the 
United State* for tlie Dblrict of T«nnoDt, bv a 
citizen of New Tork aa Indonee, a^nat a Ver- 
mont corporation aa maker, ot the foUoiring 
promisHUT note: 
"tCOOO. Borton, July 10, IST8. 

"On demand after date, with iuterart, we 
momiie to pay to tbe order of H. B. WUbnr, 
Tieaaorra, five thouaand doUaia. 

"Central Vermont R. R. Oo, 

"Ab BecdTeia and Hanagers Vermont Obb- 
tral, and Vermont and Canada IL R. 

"By H. B. WUbiir. TreaaorBt. 

"No. 8. Valne recetved. ApproTed. 

"J. OreKory Smith, PreddenL 
"B. B. Wilbur, Treaaurer." 

On Angnat 38, 167&, the defendant pleaded 
the general iasue, with a apeclflcalionof oef enae. 
In accordance with the Statutes of Vermont 
(Oen. Stat 18«3, chap. 80, ^g IS, 83; Rev. Law* 
1880, ^ 908. 909), that the defendant was or- 
ganized aa a corpoiation on Haj 37, ISTBj that 
on JnlylO, 1878, it delivered the note in trait to 
John Q. Hoyt, an origiDal Bubscribcr to the de- 
fendant's capital stock, and then holdii]<; abates 
of that stock of the par value of $50,000, only 
partially paid for; that on that day tbcdefena- 
ant belngin urgent need of money, nod not hav- 
ing time to r^ularly lay and collect an as»e«s- 
ment on Ita capital atock, Hoyt advanced to the 
defendant $3,000, and the defendant gave bim 
thia note, under an agreement that be should 
bold it until an assesameot covering that amount 
ahould be made on hit atock; and it was under- 
■tood and aereed bj and between bim and (be 
d^eodant uat, when sucb asaeasment should 
be made, the 9A,000 ao advanced ahould be ap- 

eled in payment thereof, and ibe note should 
! thereby paid and extinguished, and ahould 
be Burrend^vd; that on August 10, 1878, aucb 
ao assesBmeot was made by the defendant anon 
its capital stock. Including Hoyt's Glares; that 
on October 3», 1878, the 9S,000 advasced aa 
aforesaid was dnly applied ia payment of that 
asaeasment, whereby tno note was paid and ei- 
tinguisbed, and the note was suffered to remain 
in his bands through inadverteooei and that the 

ElaintlS received the note from H(^ long after 
s payment and extingnlBbment as above staled, 
as security for a pro-oistlnKdebt from Hoyt to 
tbe plaintiff, and with full knowledn of locli 
satisfaction and payment, and after the note had 
ceaaed to be current. 

On Hay 10, 1883, the counsel of the partiea 
■igned and filed an agreement in writing, by 
which it was "aiipulaied and agreed to refer 
this caae to Hon. Hoyt H. Whedisr 10 try and 
decide this case as referee." 

On September 0, 1888, tbe referee filed bis re- 
port, the material parta of which were as fol- 
lowa: 

"On the hearing. It appeared from the evi- 
dence that in 1872 several persons were in poe- 
Kaaion of and operatlog the Vermont Central 
and Vermont and Canada Railroads as recelT- 
en and managers of tbe Court of Chancery of 



the State, in Fmnklin County, and bad pre 
pared to issue a series of long-l'lme bonds, callec 
Income and extension bonds, a part of which 



had not been negotiated. Tbe defendant was 
chartered with power to temporarily operate 
those roads, subject to tbe order of that court, 
and to asauma tlte contract! ot the recelven 
V. a. Book 80. 18 ItS 
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and mftnagen. Subscriptions to the capita] 
stock of the defendant were opened, and 
12,000,000 in amount subscribed fo^ April 80, 
1678, of which John Q. Hoyt, of the City of 
New York, subscribed for $50,000, and it was 
expected bv the subscribers that when the Com- 
puiy should be organized it would be appointed 
receiTer of those roads, and assume the obliga- 
tions of Uie other receivers. Five per ceut of 
the subscriptions was required bv the commis- 
sioners of subscription to be paia down. The 
receivers were in need of funds, and by arrange- 
ment with them one of the subscribers advanced 
$200,000 — 10 per cent of the subscriptions—in 
behalf of all the subscribers, as a temporary 
loan to the receivers, pending the organization 
of the Company and proceemngs to carry out 
the expectations of the subscribers, and a note 
of that amount was made, and, with $400,000 
in amount of the income and extension bonds 
as collateral security for its payment, delivered 
to the subscriber making the advance, upon the 
understanding that the note should be paid if 
the defendant Company did not come into pos- 
session of the roads ana assume the oblisations 
of the receivers, and stand against the subscrip- 
tions for stock if it did. 

"The defendant Company was organized 
May 27, 1873; was appointed receiver and man- 
ager of the roads June 21, 1878; and went iinto 
possession of the roads, assuming the obliga- 
tions of the former receivers and managers, 
July 1, 1878. An assessment of 80 per cent on 
the subscriptions for stock was laid June 24, 
another of 10 per cent August 18, and another 
of 10 per cent October 28, 1878, the last pay- 
able on or before December 1, 1878. The as- 
sessment of June 24 was paid by the subscriben 
respectively, including Hojrt After the ar- 
rangement for making the defendant receiver 
of the roads was consummated, the note of 

t 200,000 was given up, and new notes of the 
ef endant were gi ven,running to the subscribers 
separately, each in proportion to the amount of 
his subscription. The other subscribers paid 
to the one who made the advance each his pro- 
portion of it, and received the notes and a pro- 
g»rtionate amount of the collateral bonds, 
oyt paid $5,000, and received the note in suit 
and $10,000 of the bonds. Hoyt paid the as- 
sessment of August 18, and one half the assess- 
ment of October 28; the other half of the latter 
waa rescinded, and stock issued for one half 
the amount subscribed. The assessments paid 
amounted to 50 per cent of the subscription. 
Hoyt paid, as stated, 50 per cent, and no more, 
of his subscription. There was no other con- 
sideration for this note; and by the understand- 
ing of the parties it was to be delivered up, 
with the collateral bonds, on delivery to him ox 
stock certificates for his stock. 

"About November 1, 1678, Hoyt became in- 
debted to the plamtiff, at New York, for $7,000 
lent, with Uie understanding that the loan 
should be increased to $10,000, and delivered 
this note and these bonda to him as security for 
the payment of the loan. The plaintiff at that 
time knew, from previous conversations with 
Hoyt, generally about the subscription for stock 
and the situauon and circumstances of the 
loads, but he did not know before, and was 
not then informed, that the note was to stand 
against the subscription for the stock, nor that 
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the bonds, which then had a long time to run, 
were collateral to the note, but took all of them 
apposing that th^ were valid securities for 
what they purported to be.** 

"Certificates of stock were issued for all the 
subscribers in 1874, and delivered to them, and 
all but Hoyt delivered up the notes and bonda. 
He endeavored to procure the note and bonds 
of the plaintiff to deUver up to the defendant, 
but was unable to do so." 

"In April, 1876, the plaintiff called on the 
president of the defendant for payment of the 
note in suit, who told him the circiunstances 
under which the note was given, but did not 
state that they would be rel&i on as a defense 
to the note, or that any question would be made 
about its validity, and requested him to wait 
and endeavor to get oayment from Hoyt, and 
encouraged him that he would succeed in doing 
so. He liad a similar Int^view with a like re- 
sult afterwards, the president adding that If 
Hoyt did not pay the plaintiff's note the de- 
fendant would not ask him to wait again, but [IQ 
would provide for the payment of this one. 
Just before this suit was brought, a similar in- 
terview was had, during whidi the president 
told him that he thought and had been advised 
that the circumstances under which the note 
was given would constitute a goo^ defense to 
the note, and did not pay it 

"The income and extension bonds were sold 
in the market, March 24, 1881. for $5,000, lest 
$12.50 commission, without notice to Hoyt or 
Uie defendant. They had been worth more 
while the plaintiff held them, but this was thcdr 
then market value. 

"The note is made a part of this report. It 
was executed, as to time and {dace, according to 
its purport" 

"All the evidence showing the circumstances 
under which the note was given, and the pro- 
ceedings in relation to it, were seasonably object- 
ed to, and admitted against the objections. 

"The respective rights of the parties to xo> 
cover in this action are, ui>on these facts, sub- 
mitted to the court 

" Hoyt H. Wheeler, Referee." 

The record stated that afterwards "Said 
cause came on for trial, upon the report of the 
referee, before the Honorable Hoyt H. 
Wheeler, District Judge of the United States 
within wad for the District of Vermont, and» 
after hearing the aretunents of counsel for the 
plaintiff and defcn&it, the court, on Novem- 
her 7, 1882, filed its dedaion in said cause, xen^ 
dering Judgment for the defendant," beLog the 
opinion reported in 14 Fed. Rep. 269. 

On the same day. Judgment for the def end> 
ant was entered upon the docket, and four 
days afterwards the following order was filed i 

" Upon the report of the referee the court 
rendered Judnnenrt for the defendant, to which 
decision and judgment the plaintiff excepted. 
Exceptions allowed and ordered to be placed 
on record. 

••HqytH. Wheeler. •• 

Mr, John F. DUIom for plaintiff in error; 

The court below erred in holding that the 
note in suit was overdue when transferred ta 
the plaintiff. r|^B 

Instances may be readily cited where the 
courts. Implying the doctrine of reasonable 
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time to demand notes, have held that the pre- 
aomption of dishoDor was not justified upon a 
lapse of periods ranging from three months to 
ft year and a half or more. 

Vredand v. Hyde, 2 Hall. N. T. 249,-19 
months; Hendridc9 v. Judah, 1 Johns. 819,-1 
year; atmford ▼. MickUs, 4 Johns. 224,-5 
months; Chartered Mere, jiank, etc. v. Diekeon, 
L. R 8 P. 0. App. 674,-10 months; Metritt 
V. Todd, 23 N. Y. 28,-8 years. Bee also, 
Jf<maf» ▼. IT. 8. 118 U. 8. 476, 601 (Bk. 28, L. 
ed. 1044, 1053); Dan. Neg. Inst. p. 451; Leith 
Bh^. Co. T. WaUcer, 14 8. D. & B. 882. 

Speaking of demand notes payable with in- 
terest, the Supreme Court of Connecticut says: 

" The note in ^estion, althoupph on demand 
and negotiable, is also expressed to be ' with 
interest.' From this and the other facts found 
It sufficiently appears that an immediate de- 
mand was not contemplated, and that the note 
was intended to lie as oontinuing security." 

Bhodea y. S^fmour, 86 Conn. 6. See, also, 
8hutU r. mnnar, 1 Cent. Repi (N. Y.) 731; 
Piairher ▼. Btroud, 98 N. Y. 879; Merntt v. 
Ibda, eupra; Pardee v. Fi$h, 60 N. Y. 265; 
Bro(^ T. MitdUa, 9 M. & W. 16 (dted in 
Morgan ▼. U. 8. eupra); Oaeeoyney. Smith, 
McClel. & Y. 888; Borough ▼. White, 6 Dowl. 
&R879. 

The court erred In reoeiying evidence con- 
oemine, and also, in giving lew effect to the 
aUeged collateral, verbal understanding be- 
tween the defendant Company and Hoyt. 

Speeht V. Boward, 16 Wall. 664 (88 U; 8. bk. 
21, 1m ed. 848); Fortf/ihe v. Kimball, 91 U. 8. 
291 (Bk. 28, L. ed. 852): Brown v. 8pofford, 96 
U. S. 482 (Bk. 24, L. eii 608); Dan. lieg. InsL 
g 81 0< $eg,. and cases cited; Potter v. 
Bmett, 46 Ind. 418; Tower v. Bichardeon, 6 
Allen, 861; Spring v. Lotett, 11 Pick. 417. 

The court erred In holdhig that the plea of 
payment was established and that equities ex- 
fated in favor of defendant, which constituted 
a defense to the note. 

8i. Louie Per. ln$. Co. v. Homer, 9 Met 89. 

As an independent right of setoff, the de- 
fense ia incapable of assertion against Paine. 
A right of setoff is not an equity. 

2 Dan. Neg. Inst § 1486; (jhitty, Bills, p. 220; 
Byles, Bills, Sharswood's ed. p. 629; Pars. N. 
A R 608, 604; and the leading case of Bur- 
ough r. Moee, 10 B. ft C. 668. 

If such a right be regarded as an equity. It 
had not accrued at the time the note was trans- 
ferred. 

Waterman, 8et-0ff, § 109 ei eeq., and cases 
cited; MeAlpin v. Wi ngard, 2 mch. 547; Mar- 
tin V. KumrnuOer, 87 N. Y 896; Byles. Bills, 
p, 265; Wateon v. IBd^Wales R Cb. L. R 2 C. 
P. 598. 

In Vermont no debt can be set off in an ac- 
tion unless it be the personal debt of the plaint- 
iff. 

Phdpe V. BulkeUy, 20 Yt 17. 

The equities subject to which a transferee 
takes ovodue paper are defined and certain. 
They are failure or want of consideration, 
fraud and payment No one of these defenses 
fa found by me court to have existed at the 
time the note was transferred. The transac- 
tion between the Companv and Hoyt is found 
to have been a loan by Hoyt of $5,000, and a 
deUveiy by the Company ox its absolute prom- 
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issorv note for that sum, together with 
$10,000 in amount of Income and extension 
bonds as collateral security. The comtidera* 
tion was "actual cash advanced" (see the 
parallel case of Spring v. Lovett, 11 Pick. 417), 
and could not have been more adequate. Fiaua 
was not pretended. Payment is equally dis- 
posed of by the finding that the note was only 
to cease to be obligatory on the delivery of cer- 
tificates of stock to Hoyt 

The court erred in recusing to give effect 
to the promise of the defendant Company, 
through its president, to the plaintiff to pay 
the note in suit 

This promise and request for time having 
been acted upon by Paine, the Company is es- 
topped from setting up a defense inconsistent 
with its promise. 

1 Greenl. £v. 207, 208; Froet v. Saratoga 
Mut. Ins. Co. 5 Denio, 157; Dezell v. OdeU, 8 
Hill, 215; Albee v. Little, 6 N. H. 277. 8cc 
also Thompson v. Emery, 27 N. H. 269; Wig- 
gin V. DamreU, 4 N. H. 69; Mayo v. Giles, 1 
Munf. 688: Edeon v. FuUer, 22 N. H. 183; 
Bridge v. Johnson, 6 Wend. 842; Mowry v. 
Todd, 12 Mass. 281; Henry v. Brown, 19 
Johns. 49. 

Messrs. €hiy C. Noble, Geo. F. Ed- 
mnnda* E. C. Smith and Daniel Roberts, for 
defendant in error. 

Mr. Justice Gray delivered the opinion of [158] 
the court: 

This case was not submitted to the decision 
of the court without a jur^, pursuant to the 
Revised Statutes of the Umtea States, sections 
649, 700; but to the decision of the judge as a 
referee, in acconlimce with the Statutes and 
practice of Vermont Gen. Stat 1862, chap. 
^ § 62; Rev. Laws 1880, g 985; White v. 
WhUe, 21 Yt 250; Melendy v. Spaulding, 64 
Yt 617. The only question presented by the 
writ of error, therefore, is whether there Is any 
error of law in the judgment rendered by the 
court upon the facts found by the referee. See 
Bond V. Dustin, 112 U. 8. 604, 606, 607 [Bk. 
28. L. ed. 886, 887] and cases there cited. 

The report of the referee, although a little 
obscure in parts, sufficiently shows that the 
material facts were as follows: Subscriptions |1B9] 
were made to the capital stock of the defend- ^ 
ant Corporation to the amount of $2,000,000 
(of which Hoyt subscribed $50,000), with the 
expectation that the defendant, when organized 
as a corporation, should be appointed, pur- 
suant to Its charter, receiver of two other rail- 
road corporations, and should assume the ob- 
ligations of the former receivers. Those re- 
ceivers were short of money, and by arrange- 
ment with them one of the subscribers, in be- 
half of ^1, advanced as a temporary loan to Uie 
receivers $200,000 (10 per cent of the whole 
subscription), and a note for that amount was 
made to him, with the understanding that the 
note should be paid if the defendant did not 
come into possession of the roads and assume 
the obligations of the receivers, and should 
" stand a^^ainst the subscriptions for stock if it 
did." After the defendant had been organized 
and been appointed receiver, and had assumed 
the obligations of the former receivers, the note 
of $200,000 was given up, and instead thereof 
the d^endant gave new notes to each sub* 
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Bcrlber aeparately for 10 per cent of the amount 
of his suDscription, and each of the other sub- 
Bcribers paid his proportion of the sum of 
$200,000 to the one who had advanced that 
sum. Hoyt paid him $5,000, and received the 
note in suit, which was made and dated at 
Boston, July 10, 1678, and was payable on de- 
mand, with interest. The assessments laid on 
the subscriptions for stock amounted to 60 per 
cent, of which 5 per cent was paid at the time 
of subscribing; 80 per cent was laid Jime 24, 
which is stat^ to nave been " paid by the sub- 
scribers respectively, induding Hoyt;" 10 per 
cent was laid August 18, and 5 per cent laid 
October 24. and payable December 1, 1878, 
both of which Hoyt paid. This part of the re- 
port of the referee, after stating the above 
facts, concludes thus: " The assessments paid 
amounted to 60 per cent of the subscriptions. 
Hoyt paid, as stiUed, 60 per cent, and no more, 
of his subscription. There was no other con- 
sideration for this note; and by the under- 
standing of the parties it was to be delivered 
up, wiu the collateral bonds, on delivery to 
him of stock certificates for his stock." 

It is evident that the 10 per cent on Hoyfs 
stock, which had been included in the sum of 
$200,000 stated to have been originally ad- 
vanced by the lender " in behalf of all the sub- 
scribers,^ and which was repaid to him by 
Hoyt \7hen the notes to the several subscribers 
were substituted for the sinele note for the 
whole original advance, is to be considered as 
part of the 50 per cent paid by Hoyt towards 
his subscription, and that he paid directly to 
the defendant only 40 per cent. The differ- 
ence in form of Hie statements, that "the as- 
sessment of June 24 waspaid by the subscribers 
respectively, including Hoyt," but that *' Hoyt 

{)aid " the two later assessments is, to say the 
east, quite consistent with this view. And 
any other is whollv inconsistent with the ulti- 
mate facts expressly found, that " Hoyt paid, 
as stated, 50 per cent, and no more, of his sub- 
scription," and that " there was no other con- 
sideration for this note." 

The effect of the agreement between the de- 
fendant Corporation and Hoyt was that the as- 
sessments to be laid upon his stock in the Cor- 
poration should, when pavable, be not only 
set off against, but considered as payments 
upon, the note for $5,000 from the Corpora- 
tion to him, now in suit. When Hoyt delivered 
this note to the plaintiff, on November 1, 1878, 
the assessments already due and payable upon 
his stock amounted to much more. As between 
the defendant and Hoyt, therefore, as well as 
against anyone who took this note from Hoyt, 
when ov^ue. the note had been paid. 
American Bank v. Jenneu, 9 Met 288; M9on 
V. Qilwn, 16 Vt 464. 

In this coimtrv, a promissory note payable 
on demand has always been held to be overdue, 
so as to subject anyone taking it to all defenses 
to which it would be open in the hands of the 
payee, unless transferred within a reasonable 
time after its date; and what is reasonable 
time is a question of law, depending upon all 
the circumstances of the particular case. Met- 
gan v. U. 8, 118 U. S. 476, 501 [Bk. 28, L. ed. 
1044,10531; Lo9ee v. Dunkin, 7 Johns. 70; dyl- 
vesterv. Orapo, 15 Pick. 92; DenneUr. Wyman, 
18 Vt. 485; Camp v. Clark, 14 Vt. 887. See also 
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Chartered Mere. Bank t. Diekaon, L. R. 8 P. 
0. 674, 679. 

The difficulties of applying this test, and the 
convenience of a more dfefinite rule, have led 
the Legislatures of many States to regulate the 
matter by statute; and before the making of 
the note in suit the Statutes both of Massa- 
chusetts and of Vermont had defined reason- 
able time, for this purpose, to be sixty days 
from the date of the note. Mass. Gen. Stat 
1860, chap. 58, §§ 8, 10; Pub. Stat 1882, chap. 
77, §8 12, 14; Vermont Stat 1870, chap. 70; 
Rev. Laws 1880, g 2013. The power of the 
state legislatures to establish sucn a rule pro- 
spectlvelv, with regard to promissory notes 
made ana payable within their respective iuris- 
dictions, has not been and cannot be douoted. 

The note in suit was indorsed to the plaintiff 
more than sixty days after its date. It was 
made in Massachusetts, and, if not payable 
there, was payable in Vermont, where the de- 
fendant was incorporated. The construction 
and effect of the contract must be governed by 
the law of the one or the other of those States; 
and it is superfluous to consider by which, be- 
cause by the law of either the note was overdue 
when the plaintiff took it, and therefore he can- 
not recover upon it 

As to Uie evidence, stated in the report of 
the referee, upon which the plaintiff relies as 
tending to prove a promise to hinoself by the 
defenc&nt to pay the note, it is sufficient to say 
that, it not being shown that the plaintiff, in 
con^deration of or reliance upon such a prom- 
ise, either agreed to forbear or actually for- 
bore to sue, there was no consideration for 
the promise, and no ground for giving it effect 
as an estoppel 

Jttdgment atprmed. 

Trueoopy. Test: 
James H. HoKenneur, Olerk, Bap. Oonrt, U. 8. 



WILLIAM F. GRAHAM AND AMBUA 
TERESA RAYMOND, AppU. 

BOSTON, HARTFORD AND ERIE RAIL- 
ROAD COMPANY ST AL. 

(Bee 8. a Beporter*s ed. ISl-lSQD 

Bailroad earporatian ehariered bjf different 
SkUee— meeting ef itoekholdere may he hdd 
in any SUUe-^mortgage-'-legielative ratifleeh 
tion cf irregukuritiee—faredoeure in a ttaie 
eourt net reviewable in eoUateral proceeding — 
iharekelders, pariiee to bankrupt^ proeeedinge 
''^aehee, 

L A State may make a corpor a tion of another 
State, as there organiied and oondooted. a corpora- 
tion of Its own, ouoadany property^ within Ita ter- 
ritorial Juriadiotfon. 

2. The Boston, Hartford and Brie Bailroad Com- 
pany, by acting upon the authority to purohaae 
property conferred oy the Act of the Legiaiatiire of 
New York of April tt,1884, became a New York 
corporation by its then existing name. 

a. Where a corporation is chartered by several 
States a meetinsr of its atockholden in one of them 
is valid in respect to its properdin alL 

4. The Boston, Hartford and Erie Bailroad Com- 
pany, although made up of distinct corporatlona, 
chartered by different States, was, in organization 
and action, and the practical management of its 
property, one corporation, having a capital stock 
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license nich foreign corpontlon to Require and 
take title to the property, end to use ood enjoy 
itin m lawful nuuner. This ne submit was 
the intent and effect of the Act of April 95, 
1884. 

Then Is nothing in the Act from which it 
is fail to infer that the Legislature knew it 
wu creating a new corporation by the Act, or 
meant to create a new corporation, or ever even 
lought of the possibility of cicaling thereby a 
ewbody corporate, Theidea Ihatanysucb 



S-Oo-v WAitlon. 13 Wall. 270, 284 (SO U. S. 
hk.X,Jj.ed. 511): Bart v.Boilon,H. AE.R.H 
Oo. 40 Conn. 624; Qndnglon v. C. & C. Briilge 
Co. 10 Bush, 66; Baitimare it 0. R. R. Co. v. 
Cary, 38 Oblo Bt. 208; Erie B. Go. v.fflnn^er, 33 
Ohio St 488; SbtUi v. Delaieare L. &W.R. 
R. Cb. 80 N. J. L. 473; Pierce. Railways, 17. 

If this Ccrporatlon has been rectignized in 
any manner by the Legislature of New York, 
it nas been recognized only as a Connecticut 
corporation, for such it is. Corporntions ore 
created, not by recognition, but by plain words, 
manifesting positive intent to create. 

• ShdUm V, Bank*, 10 Gray, 401; Atty-Oen. t. 
A. £.Cb. 3S WiB.42S, 002; Wallnix v. Loomis, 97 
U. S. 148 (Bk. 24, L. ed. 895i; AUy-Gen.. v. 
American L. Int. Co. 83 N. Y. 173. 

Thecourt erred in holding that the pretended 
meeting of the shareboldera of the Boston, 
Hartford and Erie Railroad Company, on 
March 14, 1866, in the City of New York, was 
lawful and regular, and the prooeedinga at that 
meeting valid and binding upon the Com- 
pany. 

Jftltsrv. AMr,37 He. 500; hanlof Augutla 
T. Eatit, 18 Pet 619; (38 U. S. bk. 10. L. ed. 
274); PVttmaa t. Machiat Water Finoer A Mitt 
Oo. 88 He. 843; AtpinwaU v. OJim itM.R.B. 
Ch. ao lud. 4S2; CampY. &rme,il Ho. SSS; 
HeatliT. aUxieraum Lead M. <t S. G>. 30 V/b. 



Vtrnumt Copper Min. Co. 40 N. Y. Super. Ct. 
406; Airnutn t. Btaekttane CawU Corp. 1 
Bumn. 40; Oau -r. Neiaark India R. iffg. Go. 1 
Blatchf. 638; Taylor. Corp. % 882; Horaweiz, 
Corp. g 868; Ang.& Ames, Corp.g 448; Potter. 
Corp. 6 S56-BGD; Wood, Bdiways. g 189. 

Ilie morttrage of Harcb 10, 1860, is void, and 
In no wny eficctuol to bind the Company. 1. 
Because the protended meeting of the share- 
holders in the City of New York, at which th 
mortgage !■ pretended to bare bean authorized, 
was an unlawful meeting and its proceedings 
wholly void. 2. BecauBe^venap<m thetbeoir 
that ue meeting In New York was lawful and 
regular, no mortgue was authorized at that 
meeting, nor have the ahaieboldets at an; sub> 
sequent meeting ever pieUnded to authorize It. 
3. Because the whole Innsadion from begin- 
ning to end was iUtra vim. 

mad, etc. V. Ini. Go. S Crancb, 127 (6 U. S. 
bk.2, L. ed. 239}; EiUr.ManehalerSB. WaUr 
O). 6 B. & Ad. 874; Thonrnt y. R. R. Oo. 101 
U. B. 71 (Bk. 29. L. ed, 950). 

No amount of legislative ratiScalion Is suf- 
fldenttomake a contract, or -to make an act 
which is aheolutely void, valid and effectual. 

Tlurmpetm v. Lte Count]/, 8 Wall 837 (70 U. 
B. bk. 18, L. ed. 177). 
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If these legislative ratificationi be operatiTe 
and effectual, their affect will be to bind parties 
by a contract th^ never made, and then to 
forfeit thdr propeity for nonfulfillment of that 
contract. 

Bama t. Toum cf Laeon, 84 HI. 461; JPe^ 
r.BateheUor, 58 N. Y. 128. 

The court erred in holding that the proceed- 
ings and decree in the Ellis suit in the Supreme 
Ji^idal Court of Massachusetts was valid and 
regular, and binding upon these appellants, 
and the decree of foreclosure a bar to this suit 

A suit agftinst the corporation is not a suit 
against an individual incorporator, and such 
incorporator is, in no proper view, a party to 
such a suit. The property of the corporation 
is not the property of the shareholder. 

Jfiwyanv.iv. O.M, db 0, ^.ACb.l Woods, 15. 

Kor is the stock which is the property of the 
shareholder in any way the property of the 
corporation. 

PwpU T. Obmn. eU, 28 N. Y. 220. 

It is even sometimes said that no trust rela- 
tion subsists between stockholder and corpora- 
tion. 

Eodim T.Nm England Screw 6b. 1 R. L 800; 
Ang. & Ames, Corp. § 818. 

A stockholder is not a creditor of the cor- 
poration. 

Verplanck v. Mere. In$. Oo. 1 Edw. Ch. 84. 

The suit was a mere collusion. There was 
no such eenuino controversy as to give a court 
jurisdiction. The judgment was theref or8 null 
and void upon challenge, and of no effect to 
bind any stockholder not a party to the fraud. 
In such a case and by such a pretended litiga- 
tion we are not bound. 

Fletcher v. Peek, 6 Cranch, 87 (10 U. 8. bk. 8, 
L. ed. 162); Lordyf, Veazie, 8 How. 251 (49 U. 8. 
bk. 12, L. ed. 1067); Cleveland v. Chamberlain, 1 
Black, 410 (66 U. 8. bk. 17, L. ed. 98); Wood- 
Paper Co. v. Htft. 8 Wall. 888 (75 U. 8. bk. 19, 
L. ed. 378); qf.Eoakins v. Lord Berkeley, i T. 
R. 402; Be B, J. Elsam, 8 Bam. & C. 597. 

The Judgment of any court may be im- 
peached by strangers to it for fraud or col- 
lusion. 

2 Phill Ev. 4 Am. ed. 95, note 291; Freem. 
Judg. § 884; Duehen of Kingeton'e Case 20 
Howell, 8t.Tr. 855; 8. C. 2 8mith, Lead.Cas. 8th 
ed. 784 and note: Fermore's Case, 8 Rep. 77; 
Twyne^i Case, Coke, Rep. 80. 

Laches, in such a case as this, will be under- 
stood to mean unreasonable deUyin seeking to 
enforce a right in equity. What shall coi^- 
tute, in any given case, such unreasonable de- 
lay as to raise the presumption of laches is to 
be resolved by the sound discretion of the court. 

Brovm v. Co. of Buena Vista, 95 U. 8. 157 
(Bk. 24, L. ed. 422); Wood, Lim. §§ 58. 59, 
30; ffarwood v. Bailroad, 17 Wall. 81 (84 U. 8. 
bk. 21, L. ed. 558); TwinLiek Oil Co. v. Mar- 
bury, 91 U. 8. 591 (Bk. 28, L. ed. 828). 

Lapse of time will not bar a continuing and 
subsisting trust, such as tiiat subsisting be- 
tween directors and officers and the corpora- 
tion. In such case the statutes of limitation 
are inapplicable. 

Cholmondeley v. Clinton, 4 Bli^, O. 8. 1; 
B. C. 2 Meriv. 860; Wedderbum Y.Wedderbum, 
2 Keen, 722; A a 4 MyUe & C. 41; Stone v. 
Stone, iM R. 6(3h. App. 74; Prevoet v. Orate, 
6 Wheat 481 (19 tf. 8. bk. 5, L. ed. 811); 



Boaner. Chilee, 10 Pet 177(85X7. 8.bk. 9,L. 
ed. 9B8)iBankof U. 8. v. Bnerly, lHow.184 
m U. 8. bk. 11, L. ed. 75): OUf)er v. Piatt, 8 
How. 888 (44 U.8: bk. 11, L. ed. 622); Seymour 
V. Freer, 8 Wall 202 (75 U. 8, bk. 19, L. ed. 
806); Lewie v. ffawkine, 28 WaU. 119(90 U. 6. 
bk. 28, L. ed. 118); Ikeouehe v. Savetier, 8 
Johns. Ch. 190; Kane v. Bloodffood, 7 Johns. 
Ch. 90; Carpenter v. Cushman, 106 Mass. 417; 
Wood, Lim. § 200; Kerr, Frauds, 844; Pom. 
Eq. §§ 490, 1080; Peny, Trusts, 868, and 
authorities in note. 

If the mortgage of March 19, 1866, was in 
fraud of our rights; if the bonds secured by 
that mortgage were converted, and the pro- 
ceeds not honestly expended— eveiy dollar 
thereof— in paying Uie debts of the Corporation, 
and in increasing Uie value of the corporate 
property; if the proceedings taken to foreclose 
the mortgage in the 8upreme Judicial Court of 
Massachusetts were collusive and fraudulent; 
if the bankruptcy proceedings in the District 
Court of Massadiusetts were fraudulent and 
without Jurisdiction; if by this mortgage and 
those proceedings, we have been injured sub- 
stantially in our property rights, and if we have 
commenced our suit within a reasonable time, 
under the circumstances, seeking redress in a 
court of chancery, in a regular and proper 
manner, we respectfully urge that we are enti- 
tled to such relief as a court of equity can give, 
and that the court below erred fatally in re- 
fusing even to hear us. 

Measre. William Caleb Isoring and 
William 6. Rnssell, for the New York and 
Kew England Railroad Company, and others, 
appellees: 

Apart from the allegations of fraud, it is clear 
that the decree in the Ellis suit is a bar. 

The invalidity of the mort^rage, or the fact 
that there was no breach oi the condition, 
might have been set up in defense of the suit, 
and therefore are concluded by the decrees of 
foreclosure made therein. 

Stout V. Lye, 108 XT. 8. 66 (Bk. 26, L. ed. 
428): Life Ine. Oo. v. Bangs, 108 U. 8. 780 (BkL 
26, L. ed. 608); Frieson v. Bates OoUege, 128 
Mass. 464; Stiears r. Dusenbury, 18 Gray. 293; 
Haven v. Grand June. B. B. db Depot Co. 18 
Allen, 887; BamsdenT. Jackson, 1 Atk. 292. 

The stockholders are barred by that decree 
equally with the Corporation. 

Sanger v. UpUm, 91 U. 8. 56 (Bk. 28, L. ed. 
220). 

The rights which the plaintiffs seek to 
force in tiiis bill are the nghts of the Corpoi 
tion. 

Hattes V. Oakland, 104 U. 8. 450, 458 (Bk. 
26, L. ed. 82B); Brewer v. Boston Theater, 104 
Mass. 878. 

If the plaintiffs wish to attack the decree of 
foreclosure for fraud, they should intervene in 
the EUis suit, which is still open in the state 
court, show the fraud, and have the decree 
vacated; as was done in Tliomas v. BrownvHU 
Ft. K. A Pac. B. B. Co. 109 U. 8. 622 (Bk. 27, 
L. ed. 1018). 

As the plaintiffs can have the decree vacated, 
they cannot attack the decree collaterally. 

Allen V. MePherson, I. H. L. 191. cited wHb 
approval in BrodericJds WiU, 21 Wall. 508, 511 
mV. 8. bk. 22, L. ed. 699, 602); Barnssly ▼. 
P^noeU, 1 Yes. 8r. 284, 289 
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The fliata court Is the f omm in which relief 
noit be eouffht against its decrees, even if the 
prwueasion of die fWf has been parted with, es- 
pedaDj when the case ii still pendinff. 

BKk T. Jmnm, 7 How. 619 (48 U. 8. bk. 13. 
L. ed. 841); Bandatt t. Eawtrd, 2 Black, 685 
(87 U. 8. &. 17, L. ed. 880); iW/le R R. <f 
ih. T.Mimowri Baa. R Co. Ill XL 8. 005, 5^ 
(Bk. 88, L. ed. 408, 004). 

If the salt was b«rim in fraud, it was not a 
fnad <m the plaintim; and the fraud was not 

Alabama t. Burr, 110 U. a 418 (Bk. 20, L. 
ed. 480); AUanUe Delaine Cb. v. JatMi, 04 U. 
8. 807 (Bk. 24, L. ed. 112); Gryme$ y. San- 
d0r9. 88 17. 8. 00(Bk. 28, L. ed. 708); Morffan 
T. BUm, 2 Mass. 111. 

The Boston, Hartford and Erie Railroad 
Company was a New York corporation. 

Clark T. Barnard, 108 U. 8. 486 (Bk. 27, L. 
ed. 780). 

The mortgage was TaHd, because the meet- 
ing of the stockholders In New York was le- 
nUzed, and the mortgage was ratified bj the 
Legislatures of Massachusetts, Oonnecticut, 
Rhode Island and New York, before the roort- 
|ige deed was recorded, or any bonds were 
wued under it 

Subsequent ratiflcatioii is equiyalent to an 
original antbority. 

Grenada Co. Supert i eore r. Broffden, 112 U. 
8. 261 (Bk. iS, L. ed. 704); Qalveeton B, B. ▼. 
€^¥drev. 11 Wall. 474, 475 (78 U. 8. bk. 20, 
L. ed. 100); Anden(m ▼. 8anta Anna, 116 U.S. 
864 (Bk. 20, L. ed. 688). 

If there was originaUy a riffbt to attadc the 
EQis decrees for fraud, that nght has been lost 
by laches. 

Laches can be taken advantage of cm de- 
murrer. 

Landedalev, Smith, 106 U.S. 801 ^k. 27, L. 
ed, 210); DimpfeU ▼. Ohio A M. B.B, Co, 110 
U. S. 200 (Bk. 28, L. ed. 121). 

That a plaintiff may be tMured by laches, 
though the statutory period has not run, is also 



SuUimn v. Portland B,ROo.H U. 8. 806, 
811 (Bk. 34. L. ed. 82^; Brown y, BuenaVieta, 
85 U. 8. 157 (Bk. 24.. L. ed. 422); Uayward ▼. 
national Bank, 06 U.S. 611 (Bk. 24, L. ed. 865); 
Dimffell ▼. Ohio db M, R. B. Ob. eupra. 

The bin hi clearly within the decided cases. 

IHmpfHl ▼. Ohio dk Ii. B. B, Go. SuUivan ▼. 
BorQand B, B. Co., and Brown v. Buena Vista, 
empra; Twin-Lick Co, ▼. MaHmry^ 01 U. 8. 587 
<Bk. 28. L. ed. 828); PetO^dy v. Flint, 6 Allen, 
52; Bowil Bank of Liverpoti ▼. Grand June, R, 
Bdtb.Co, 125 Mass. 400; Boston dbP. B, B. 
Osrp. yr,N T,db N, B, B, B. Go, 18 R. I. 260. 

llie laches in ouestion is the laches of the 
body of stockholders, not of the individual in 
whose name the suit Ib brought 

Be Cape Breton Gb. L. R. 20 Ch. Div. 705, 
798; Erlanger v. New Sombrero Phos, Co, L. R. 
8 App. Cas. 1218, 1282, 1268. 1280; Brineker- 
hofj, Boetwick, 00 N.Y. 185. 

The plaintiils are parties to the bankruptcv 
proceedings, and bound by them equally with 
Ihe Corporation. 

Sanger v. Upton, 81 U. 8. 56 (Bk. 28, L. ed. 
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ion of the court: 

This is a bill in equitjr, filed hi the Circuit 
Court of the United States for the District of 
Massachusetts, on the 8th of July, 1880. by 
William F. Qraham, an alien, the owner of 5Ci0 
shares of the capital stock of the Boston, Hart- 
ford and Erie Railroad Company, on behalf not 
only of himself, but of every stockholder and 
creditor of the Company who may Join in the 
suit and contribute to its expense, tP.oot aside 
as invalid a mortgage given by Uie Company 
dated March 10, I860, covering its railroaa, 
franchises and property, existing and future, to 
Robert H. Berdell, Duoley 8. Gregory and John 
C. Bancroft Davis, as trustees, to secure the 
payment of an issue of bonds of the Company 
to the amount of $20,000,000. The defendants 
are that Company and its assignees in bank- 
rupt<^, the New York and New England Rail- 
road Company, which is in possession of and 
operating the railroad, certain persons now liv- 
ing, and the personal representatives of others 
now deceasea, who have at different times 
acted as trustees under the mortgage, the treas- 
urer and receiver general of the (^mmon wealth 
of Massachusetts. Ceorge ElUs, Frederick A. 
Lane, and William C. E^yrs. 

Afterwards Amelia T. Raymond, a holder 
of 100 shares, and two other shareholders, were 
admitted as coi)laiDtiffs. Four separate de- 
murrers to the bill were filed, one of them be* 
ing by the assgnees in bankruptcy, and another 
by the New York and New England Railroad 
Company. They set forth, as grounds of de- 
murrer, among other things, want of equity 
and laches. The case was heard on the de- 
murrers, and in January. 1888, a decision was 
rendered (14 Fed. Rep. 758) dismissing the bill, 
on which a decise to that effect was entered, 
from which GrahAm and Raymond have ap- 
pealed. 

The mortgage covered all the property of the 
Company in Massachusetts. Rhode island, 
Connecticut and New York. In December. 
1865. there remained to be built, of the pre- 
lected line of the road. 74 miles between Water- [164] 
bury. Connecticut, and Fishkill, New York» 
and 26 miles in Connecticut, between Willi- 
mantic and Mechanicsville. The aggregate 
amount of liens, at that time, on the property 
and franchises owned or leased by the Company, 
and which were prior liens to the $20,000,000 
mortgage (which will be called the Berdell 
mortgage), was 80.904,650. The object of 
makmiF the Berdell mortgage was to retire this 
prior Hen debt, and complete and equip the 
road from Boston to FishkilL 

Id January. 1870, default was made in pay- 
ing the six months' interest which then fell due 
on the mortgage. Soon thereafter the Com- 
pany's property was taken on legal process in 
several suits. 

In July, 1870, George Ellis and two other 

Jersons nled a bill in equity, in the Supreme 
udicial Court of Massachusetts, to foreclose 
the mortgage. Receivers were appointed, who 
took possession of the road August 2. 1870. 

In October, 1870, an involuntary petition in 
bankruptqr was filed against the Company in 
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the District Court of the United States for the 
District of Massachusetts, on which an ad- 
Judication was made March 2, 1871. Assignees 
were appointed, who, after the foreclosure was 
perfected, released to the trustees under the 
mortgage all the rights of the Ck>mpany in 
the mortgaged property. 

On the 9tn of May, 1871, a decree was made 
in the Ellis suit, providing for the delivery of 
the mortgaged propertv by the receivers to the 
trustees; ror the fihn^ by the latter, in the office 
of the Secretaries of State of Massachusetts, 
Rhode Island, Connecticut and New York, of 
a notice that they had taken possession of the 
property for default in the payment of interest 
on Uie bonds, "and with their purpose" to fore- 
close the mortgage for such default; and for the 
vesting of the property absolutely and in fee in 
the trustees, if default in the performance of 
the condition of the mortgage should continue 
for eighteen months after the notice should be 
filed, m whidi case all equity of redemption of 
the mortgagor should be haired. 

In September, 1871, the trustees entered and 
took possession for foreclosure and filed the no- 
[166] tices so provided for. The notices were of the 
character mentioned in the mortgage, which 
provided that, if a default in paying principal 
or interest should continue for eighteen months 
after the filing of the notices, the property 
should vest in lee in the trustees without fur- 
ther process of law, and all equity of redemption 
of the mortgagor should be barired. 

The foreclosure having been perfected, the 
trustees, pursuant to a decree made in June, 
1875, in me Ellis suit, conveyed the mortgaged 
premises and franchises to the New York and 
New England Railroad Company, a corpora- 
tion organized by the former bondholders, and 
delivered to it the property. 

The first ground alleged in the bill for declar- 
ing the mortgage invdid is that it was author- 
ize and made at a meeting of the shareholders 
of the Company held in the City of New York; 
that it was not a corporation of New York, but 
was a corporation of Connecticut, Massachu- 
setts and Rhode Island; and that, therefore, 
the meeting was illegal and the mortgage void. 
The circuit court held that the corporation was 
a New York corporation; that the meeting was 
lawfully held; and that its proceedings were 
valid and binding on the Company. 

In the mortgage the Company is described as 
"a corporation existing under the laws c^ the 
States of New York, Connecticut, Rhode Is- 
land and Massachusetts." The mortgage re- 
cites that "the shareholders of the Boston, 
Hartford and Erie Railroad Company, at 
a meeting duly and lawfully called and held at 
the City of New York, on the fourteenth day of 
March, A. D. 1866, voted to authorize the di- 
rectors to make application to the several Leg- 
islatures of the States in which the charter^ 
rights of the road exist, for authority to make 
a mortgage upon the whole or any portion of 
the line of the road, and to create, issue and 
dispose of, at the best rates that can be obtained, 
their convertible bonds, payable in the City of 
New York, <m the first oay of July, A. D. 
1900, for one thousand dollars each, not to ex- 
ceed the amount of twenty millions of dollars 
in aU," with authority to the directors to make 
a portion of the bonds payable in London, 
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"interest payable semi-annually on the first 
days of January and July in each year, at the 
rate of 7 per cent per annum, interest and prin- 
cipal to be payable at such places in the City 
of New York or in London as the directors may 
authorize; and the particular form of bonds, in- 
terest warrants thereon, and mortgage, to be 
left entirely at the discretion of the board of di- 
rectors; the said bonds to be issued for the pur- 
pose of providing for and retiring all the exist- 
ing mortgage debt and prior liens upon Uie line 
of the road of the party of the first part, and 
for the purpose of completing and ec^uipping 
their road;" that "the said board of directors, 
at a meeting duly convened and held in the 
City of New York on the nineteenth day of 
March, 1866, voted to authorize the creation 
and issue of the first mortage bonds of said Com- 

rny, in the following form" (a form of a bond 
here inserted}; and mat "the said directors, at 
their said meeting, further voted to empower 
bonds of said form * * * hereafter to be issued, 
and to be secured under the mortgage, * * * 
but not in a greater principal sum than twen- 
ty millions M dollars in all; ♦ ♦ * and fur- 
ther, at the same time, voted to secure the en- 
tire issue of said bonds by the execution of a 
mortgage in the form of these presents." It then 
conveys to the trustees named the railroad of the 
Company, commencing at the foot of Summer 
Street m Boston, and thence extendinsr 
through the States of Massachusetts, Connecti- 
cut, Rhode Island and New York, to the 
western terminus of its location on the east 
bank of the Hudson River, at Fishkill, to- 
gether with all the privileges, franchises and 
property then owned or thereafter to be ao> 
quired by the Company. 

On the 25th of April, 1864, an Act had been 
passed by the Legislature of New York, Laws 
of N. Y. 1864, chap. 885, p. 884, entiUed "An 
Act to Consolidate the Boston, Hartford and 
Erie, the Boston, Hartford and Erie Extension^ 
and the Boston, Hartford and Erie Ferry Ex- 
tension Railroad Companies." It provided as 
follows: "The Boston, Hartford and Erie Ex- 
tension Railroad Company, and the Boston. 
Hartford and Erie Ferry Extension RaUroaa 
Company may both, or either, sell and con- 
vey to the Boston, Hartford and Erie Railroad 
Company the franchise and property of said 
several corporations, upon snch terms as may 
be mutually agreed upon; and whenever cer- 
tificates, under oath, of said Boston, Hart- 
ford and Erie Raihroad Company, and a like 
certificate, under oath, of the other contract- 
ing corporation, shall be lodged in the office 
of the Secretary of State, showing such sale 
and conveyance, and containing a full de- 
scription of the rights and property conveyed, 
then, and in such case, such sale and convey- 
ance shall be effectual in law to pass title to the 
franchise and propertv sold, conveyed and de- 
scribed in such certificate, without other or 
further registry of the instrument of convey- 
ance. And on the leaving of such certificate as 
above provided, the Secretary of State shall file 
and record the same, and raid Boston, Hart- 
ford and Erie Railroad Company shall become 
possessed of the rights of charter and property 
sold,convcyed and described in said certificates, 
and may llave, hold and use the same in their 
own name and right as a portion of their rail- 
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way line and property, and have all the rights 
the corporation making sale and conveyance 
had, at the time of such conveyance, to construct 
and operate a railway within the terminal points 
I designated in the charter of the company mak- 

ing the conveyance, and subject to the laws of 
th& State, psaaed or that may be passed, con- 
cerning railroad corporations." 

This Act professes, in its title, to be ao Act to 
consolidate the three companies. It authorizes 
the sale to the Boston, Haraord and Erie Com- 
pany of the fruichises and property of the 
other two corporations (which were New York 
corporations), and provides that such sale shall 
pass the title to such franchises and property, 
and that the purchasing Company shall there- 
by "become possessed of the rights of charter 
and property sold." and therealter have, hold 
and use the same in its "own name and right." 

As a purchaser of what this Act authorized 
to be sold to it, the Company purchasing be- 
came a New York corporation, by its then ex- 
isting name The case is directly within the 
ruling of this court in dark v. !bamard, 108 
U. 8. 436, 448 [Bk. 27, L. ed. 780]. There this 
same Company had, as a Connecticut corpora- 
tion^porchased the franchises and railroad of 
the Hartford, Providence and FishkiU Railroad 
Company, a consolidated corporation imder the 
laws of Connecticut and Rhode Island. After- 
wards the Legislature of Rhode Island ratified 
[168] the asle, so far as the railroad was situated in 
Rhode Island, by an Act whichproceeded to 
declare that the "said Boston, mrtford and 
Erie Railroad Company, by that name, shall 
and may have, use, exercise and enjoy all the 
rights,privileges,and powers heretofore granted 
and belonging to said Hartford, Providence and 
Fishkill Riailroad Compiuiy,and be subject to all 
the duties and liabilities imposed upon the same 
by its charter and the general laws of this 
Siate." On this state of Uicts, this court said: 
"The Hartford, Providence and Fishkill Rail- 
load Companv was, without question, so far as 
it owned ana operated a railroad within the 
State of Rhode Island, a corporation in and of 
that State: and the Boston, Hartford and Erie 
Railroad Company became its l^gal successor 
in that State, as owner of its property, and ex- 
ercising its franchises therein, and became, 
therefore, in respect to its railroad in Rhode Is- 
land, a corporation in and of that State," and 
the case of BaUroad Co. ▼. Harris, 12 Wall. 
66, 82 [78 U. S. bk. 20, L. ed. 854, 858], and 
I o>ther cases in this court were cited, to the 

effect that one State may make a corporation of 
another State, as there organized and conducted, 
a ooiporation of its own, pioad any property 
within its territorial jurisdiction. 

That this Statute of New York was acted 
upon and availed of by the Boston, Hartford 
aod Erie Company sufSciently appears from 
the bilL It is not pretended there was any 
other charter to the Company from the State of 
New York when the mortgage was made. The 
iBtiflcation of the mortgage by the Legislature 
of New York, hereafter mentioned, the record- 
ing of the mortgage and of the resignations and 
appointments <n trustees, in counties in New 
York, and the recognition, by a Statute of 
Kew York, passed May 21, 1878, Laws of N. 
T. 1878, chap. 550, p. 861, of the New Yoi^ and 
Kew England Company as th* successor, as a 
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corporation, through the mortgage, of the mort 
gagor Company sufficiently show that the New 
York interest came through the New York Act 
of April 26, 1861 See also. Be Boston, UarU 
ford and Erie B. B. Oo,9 Blatchf. 400, 415. 

That a meeting in one of several States of the 
stockholders of a corporation chartered by all 
those States is valid in respect to the property [169) 
of the corporation in all of them, without the 
necessity of a repetition of the meeting in any 
other of those States, is, we think, a sound 
proposition. Whether it be or be not true that 
proceedings of persons professing to act as cor- 
porators, when assembled without the bounds 
of the sovereignty granting the charter, are 
void (MiUer v. Ewer, 27 Me. 609), there is no 
principle which requires that the corporators of 
this consolidated Corporation should meet in 
more than one of the States in wlddi it has a 
domicil, in order to the validity of a corporate 
act 

It appears by the bill that the mortgagor Cor- 

E[>ration was chartered by its name, by the 
c^slature of Connecticut, at its May session, 
18o3; that thereafter Acts were passed by the 
Legislatures of Massachusettsand Rhode Luand, 
making it a corooration of those States; that, 
in August, 1863, the Southern Midland Rail- 
road Uompany, having previously acquired aU 
the franchises and property of the Boston and 
New York Central Railroad Company, a cor- 
poration chartered under the laws of Massachu- 
setts, Connecticut and New York, conveyed all 
its franchises and property to the Boston, Hart- 
ford and Erie Company; and that, in Novem- 
ber, 1868, the latter Companv, under authority 
contained in Acts of the iWislatures of all four 
of the States, acquired the n-auchises and prop- 
erty of the Hartford, Providence and Fishkul 
Railroad Compauy, a corporation created un- 
der the laws of New York, Rhode Island and 
Connecticut 

The Boston, Hartford and Erie Company, 
th^^ore, though made up of distfaict corpora- 
tions, chartered by theLeg:ialaturesof difcerent 
States, had a capital stock which was a unit, 
and only one set of shareholders, who had an 
interest, by virtue of their ownership of shares 
of such stock, in all of its property everywhere. 
In its organization and action, and the practical 
management of its property, it was one corpora- 
tion, having one hoam of directors, though, in 
its relations to any State, it was a separate cor- 
poration, governed by the laws of that State as 
to its property therein. It, therefore, had a 
domicil in cacn State, and the corporators or 
shareholders could, hi the absence of any stat- 
utory provision to the contrary, hold meetings 
and transact corporate business in any one [170] 
State, so as to bind the Corporation in respect 
to its proper^ ever3rwhere. Covington dk Uin. 
Bridge Co. v. Mayer, 81 Ohio St 817; Pierce, 
Raihx)ads, 20. 

In addition to this, the Legislatures of Rhode 
Island, New York, Masou^usetts and Connect- 
icut, by Acts passed after the mortgage was 
made, expressly ratified and confirmed the pro- 
ceedings of the Company in making it, each 
Act being substantially in these words: " The 
proceedings of the Boston, Hartford and Erie 
Kailroad Company, whereby, by indenture 
dated March 19, 1866, they conveyed their rail- 
road and property in mortgage to Robert H. 
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Berddl, Dudley S. Gregory, and Jobn 0. Ban- 
croft Davis, trustees of the bondholders Id said 
mortgage mentioned, to secure the holders of 
said bonds the payment of the same, are hereby 
ratified and confirmed." Private Acts of R L 
Jan. Sees. 1866, p. 294; Laws of N. Y. 1866, 
chap. 789; Laws of Mass. 1866, chap. 142; Pri- 
vate Acts of Conn. May 8ess. 1866, p. 169. 
These Acts raUfied " the proceedings '^ of the 
Company, whereby the mortgage was made. 
As the mortgage states on its face that the 
meeting of the shareholders at which they 
voted to authorize the directors to apply for 
iedslative authority to make the mortgage was 
"duly and lawfully called and held at the City 
of New York," the holding of the nieeting 
there was ratified as a part of the proceedings. 
The irregularitv, if any, was one which the 
Legislatures of the four States could rectify, 
as Uiey did, because all of them, acting together 
for the one purpose, could have authorized in 
advance the holding of the meeting at New 
York. Orenada Co. v. Brogden, 112 U. S. 261 
[Bk. 28, L. ed. 7041; Anderson v. Santa Anita, 
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116 U. 8. 856 [Bk. 29, L. ed. 683]; Shaw v. 
Noffolk Co. R. R Co. 6 Gray, 162; Hotoe v. Free- 
man, 14 Gray. 566. 

It is urged by the appellants, that it appears, 
from the mortgage, that the vote at the meet- 
ing was merely one to authorize the directors 
to apply to the several Legislatures for author- 
ity to make a mortgage; that five days after 
the vote the mortgage was executed;, that the 
shareholders never voted to authoiize the mak- 
ing of a mortgage; and that, therefore, tlxc 
Cl*^^] mortgage was invalid. The sufl^cient answer 
to this contention is that the terms of the vote, 
OS recited in the mortg;age, are adequate to con- 
fer authority on the directors, acting for the 
Company, to make the mortgage, after the Leg- 
islatures should have granted authority to make 
it; and tliat the subsequent ratification by the 
Legislatures is equivalent to previous authority. 
The terms of the mortgage are specified in ae- 
tail in the vote, the mortgage conforms to them, 
and the vote is to be construed as covering au- 
thority from the shareholders to make the mort- 
fage, if legislative authority should be given. 
t sufficiently appears that the four confirma- 
tory Acts were passed before the mortgage was 
recorded anywhere, and before any l^uds se- 
cured by it were issued. 

Moreover, the mortgage has been ratified by 
Acts of the Legislatures of the four States con- 
finninc the or^nization of the New York and 
New England Kail road Company, as successor, 
through the mortgage, of the Boston, Hartford 
and Erie Company. The Acts of Massachu- 
setts and Connecticut are substantially in these 
terms: " The proceedings of the holders of the 
bonds securea by mortgage, dated March 19, 
1866, from the Boston, Hartford and Erie Rail- 
road Company to Robert H. Bcrdell and others, 
whereby tliey have formed a corporation under 
the name of the New York and New England 
Railroad Company, are ratified and confirmed." 
Laws of Mass. 1878. chap. 289; Special Acts 
of Conn. May Sess. 1878, p. 8. The Act of Rhode 
Island is in these terms: " The New York and 
New England Railroad Company, being a cor- 
f)oration formed under the provisions of a mort- 
gage made by the Boston, Hartford and Erie 
Rulroad Company to Robert H. Berdell uid 



others, trustees, and ratified and confirmed by 
the General Assembly at the January session, 
1866, is hereby recognized and decUu^ to be 
a corporation invested with all the powers, 
privileges and franchises, and subject to all the 
duties, liabilities and restrictions of said Bos^ 
ton. Hartford and Erie RailrcMid Company, as 
is provided in said mortgage, and the proceed- 
ings of the holders of the bonds securea by said 
mortgage, wherebv they have formed said cor- 
poration, are hereby ratified and confirmed." 
Private Acts of R, I. May Sess. 1878, p. 18. 11T2] 
The Act of New York extends for two years 
the time for the completion of the Barton, 
Hartford and Erie Railroad, and then says: 
" The benefit of this extension of time shall 
vest in the New York and New Ihigland Rail- 
road Company, a corporation formed under 
the provisions of the mortgage ratified and con- 
firmed by chapter 789 of the laws of 1866. Laws 
of N. Y. 1878, chap. 650. 

It is also contended by the appellants, that 
the mortgage was void for fraud. The bill 
contains these allegations: ' 'And your orator Is i 

informed and believes, and therefore avers, that i 

said meeting was held in the State of New i 

York, beyond the States in which said Corpora- * 

tion was created, so that as few stockholders \ 

as possible, because of the distance from their i 

homes, might attend said meeting, in order that i 

the stockholders present, representing or act- i 

ing in the interest of the Erie Railway, might, 
by authorizing a mortgage of its franchises, i 

raise a large sum of money, a portion of whidi 
should afterwards be diverted to the use of i 

said Erie Railwav; which was done, as is here- 
inafter fully set forth, to the extent of ^yg mill- 
ions of dollars. And your orator claims that by 
reason of the meeting being so held for the 
purposes aforesaid, and in the place aforesaid, 
said meeting was illegal, and all its acts and 
doings were null and void." "And vour ora- 
tor, upon information and belief, further avers, 
that on or about October in the 3rear 1867. said 
Eldridge. then being the president of the Bos- 
ton, Hartford and iSie Railroad, and also presi- 
dent of the Erie Railway, and while said Davis 
and Gregory were trustees as aforesaid, and 
said Dains beinff the legal counsel and adviser 
of said Erie Rauway, said parties colluded and 
agreed together as such trustees, and the presi- 
dent of sud Boston, Hartford and Erie Rail- 
road, and as well of the Erie Railway, of which 
the majority of said trustees were counsel and 
president, and sold five millions of said bonds 
at a discount of 20 per cent, receiving therefor 
tbe promises to pay at future dates, the exact 
dates of which your orator is ignorant, but 
which will appear upon the books of said rail- 
road, which were afterwards discounted at 1 1 73] 
sreat loss and cost to said Boston. Hartford and 
Erie Railroad, in order to convert the same into 
cash, and the money obtained thereon was not 
used in equipping and finishing said road, nor 
in taking up the underlying liens on said road, 
but was us^ in paying the losses that said oflS- 
cers of said Boston, Hartford and Erie Railroad 
had made in speculations in stocks in the name 
of said road. And your orator, upon informa- 
tion and belief, further avers, that said Erie 
Railway guarantied the payment of the interest 
on the $5,000,000 of Berdell bonds, and atM 
and disposed of the same in biding certain prop- 
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«rl7 fat nid Site Rallwaj at ninety cents on 
tibe dollar for aald boodi; and that this whole 
transaction was made to the benefit td said 
Xrie Railway, In accordance with a contract 
made between the ofllcers of the two roads, the 
said oAosrs that made and oondoded said trans- 
actiooB and contract being snbstantiallj one and 
the same penona." 

The sobstance of these allesatlons is that 
the persons who acted in the interest of the 
Erie Railway Company intended, by means of 
the mortgage, to ruse money which should be 
di fs it e d to the nse of that company. But it is 
not alteed that the price of 80 per cent was 
not the run Tshie of the M,000^ of bonds; 
and the guaranty by ths Erie Railway Com- 
pany of the payment of the interest on those 
ooiias, may very well haye enhanced their val- 
ne by 10 per cent The dtrersion of the pro- 
ceeds d tne 80 per cent by Uie ofBceis of the 
Boston. Hartford and Erie Company to pay for 
loasea oy them in specolations in stocks is 
something which— as regards that Company 
and its rights, whidi alone the appellants are 
asking to enforce— cannot affect the rights of 
te ulnmate purchasers of the $6,000,000 of 
hoods, rep rss en ted now by the New York and 
New England Company. 

Of the $90,000,000 of bonds, the $7,404,660 
used in retiring underlying mortgage bonds, 
and the $876,860 used in completing or equip- 
ping the road, being. In all, |7,680,C00, were 
cleariy TaUd. As to the $d,600,000 of bonds, 
which were, by the terms of the mortgage, to 
be applied to the retirement of unaeming 
lisoap and were apparently issued to the State 
of Massachusetts in exchange for a loan of its 
scrip, that State, taking the bonds with notice 
of the divenion, might have been liable, as a 
coDs tru c ti ?e trustee, to the holden of such un- 
derlrinff liens, for the proper apidication of the 
booos. Dot certainly owned them as against all 
the world but sucn eeiiuit que trust; and it 
would aeem that the proceeds of the bonds 
were used in completing and equipping the 
road. As to the $4,810,000 slleged to haye been 
stolen by Eldridge there Is nothing to show 
that th^ had not come to be held by bona 
/UehMen. 

Some of the bonds being yalid, the mort- 

ege was valid as to them, though there may 
ire been some invalid bonds. In the Ellu 
foredosure suit, the fact that some of tbe bonds 
may have been invalid was of no 'importance 
unless and until the mortgagor offered to re- 
deem the valid bonds. The holden of the in- 
valid bonds could not share in the benefits of 
the foreclosure, and the holders of the valid 
bonds would see that that rule was observed 
in the foreclosure suit The agreement of fa<^ 
CO which the ElUa suit was heard states that 
all of the 90,000 bonds but one were issued, 
and that the same wore, at that time, "wholly 
or toffreat part owned by bona fids holders 

It is contended by the appellants that they 
were not parties to the Ellis foreclosure suit; 
that it was a collusive suit, without any real 
eontroversv; that it Is still pending; ana that 
the proceeoings and decree in it are not binding 
on the appellants 

There are provisions in the B^rdell mort- 
gage that in case of default bj the CompaBy 

lis U. H. 



in the payment of either principal or interest of 
the bonds, the Company shaU deliver posses- 
sion of the mortgaged premises to the trustees; 
that, on taking possession, the trustees shall 
file in the offline of the Secretaries of State of 
tbe States of Massachusetts, Rhode Island, 
Connecticnt and New Toric, a written notice 
that they have taken possession of the mort- 
ffaged property, franchises, and estate, for de- 
mult in the payment of principal or interest, 
or both, aa the same may be, and of their pur- 
pose to foreclose the mortgage for the default; 
that, if the default shall continue for eighteen 
months after such notice shall be filed, the whole 
of tbe mortgaged premises and franchises shall 
vest absolutely and in fee in tbe trustees, and 
all the right or equity of redemption of the rivRV 
Company therein anall be forever barred and i^^^I 
foredosed; that, in case of an absolute fore- 
closure, it shall be tbe du^ of tbe trustees to 
call a meeting of the bonoholders, by an ad- 
vertisement OT the time and place ana object 
thereof. In newspapers published In Boston. 
Providence, Hartford, New York City and 
London, at which meeting the bondholders 
may organise themselves into a corporation, 
witn a corporate name to be selected by them, 
and a capital stock eoual to such outstanding 
mortgage debt, wblcm new corporation shall 
have all the powers, privileges and franchises, 
and be sul^ect to all the duties, liabHitios and 
restrictions of the old Company,and shall consist 
of the holders of the mortgage bonds, at a pre- 
scribed rate; and that the trustees shall convey 
to the new corporation all the mortgaged prop- 
erty and franchises. The mortgage also con- 
tains provisions for the filling of vacancies In 
case at the death, resignation or removal ci 
any of the trustees, and for the vesting of all 
the mortgaged property in the persons so ap- 
pointed. 

The foUowing facts appear from the bill in 
this suit, and from a copy of proceedings in the 
Ellis suit, made a part of it: On the 16th of 
July, 1870, George Ellis and others filed their 
bill of complaint in the Supreme Judicial 
Court of Massachusetto, sitting in equity, in be- 
half of themselves and all other holders of the 
mortgage bonds, representing that they were the 
owners of 47 of the bonds, and of the interest 
warrants thereon which had matured on the 
fijrst dAjB of January and July of that year and 
were unpaid, and praying for the appointment 
of a receiver and for the foreclosure of the 
mortgage. On the 2d of August, 1870, an or- 
der was entered in the cause appointing re- 
ceivers and directing them to take possession 
of the road and property. On the 9tn of Mav, 
1871, a decree was entered in the cause, in 
which, after reciting that the court, on the 24th 
of April, 1871, had decided and decreed that 
Moses Kimball, Thomas Talbot and Avery 
Plumer were, in law, the present trustees under 
the mortgage, It was adjudged and decreed by 
the court, that the receivers deliver hito the 
possession and control of these trustees, or 
their successors in ofSce, all the roods, rail- 
ways, property and franchises which they had [ 1*70 1 
in their hands and possession, or under their 
management and control, as such receivers; 
thatd&e trustees, or their successors in office, 
upon t&Idng possession of the proper^, should 
file in the office of the Secretar'^ of State of 
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the four States the notice authorized hj the 
mortgage; and that, if default in the penorm- 
ance oithe condition of the mortgage should 
continue for the space of eighteen months after 
the filing of such notice, the mortgaged prem- 
ise and franchises should vest aroolutely and 
in fee in the trustees and their successors, and 
all right or equity of redemption of the Com- 
pany therein should be forever barred and fore- 
closed. By a decree entered July 28, 1871, 
William T. Hart, George T. Oliphant, and 
Charles P. Clark were declared bv the court to 
be, by valid succession and appointment, trus- 
tees m place of Kimball, Talbot and Plumer, 
who haa resigned, and their successors in the 
trusts. Under these decrees the trustees en- 
tered into possession of the mortgaged proper- 
ty, and on the 16th of September, 1871, filed in 
the office of the Secretaries of State of the four 
States the notices of foreclosure, and, the de- 
fault still continuing, maintained their posses- 
sion for a period of more than eighteen months 
thereafter. On the 18th of Maroi, 1878, they 
called a meeting of the bondholders, as au- 
thorized in the mortgage, for the purpose of 
organizing themselves mto a corporation. At 
this meetmg, held in Boston on the 17th of 
April, 1873, a corporation was formed, under 
the name of the New York and New England 
Railroad Company. By the before mentioned 
Acts of the Legislature of the several States, 
the proceedings of the meeting were ratified 
and confirmed; and the new corporation has 
since been in possession of the road and fran- 
chises, under a conveyance from the trustees, 
so authorized. The bill contains an averment 
that the Ellis suit has never proceeded to a 
final determination and decree, and is still 
pending in court. 

There is, in the bill, an alternative prayer, 
that, if the court shall not decree the mortgage 
to be invalid, it will establish and confirm the 
trusts under it, and remove the persons now 
administering the trusts, and appomt new trus- 
tees to take possession of the mortgaged prop- 
erty, and hold it, under the direction of the 
court, for the benefit of the creditors and stock- 
holders; and that an account be taken of the 
earnings of the road. 

On the foTegpins statement of the case the 
circuit court said, in its dedsion: " The case 
thus presented shows that prior to the filing of 
this bill, under a decree of a court of equity 
having Jurisdiction of the parties and of ^e 
subject matter, the mortg&re had been com- 
pletely foreclosed. To avo£i the effect of the 
foreclosure, the bill charades that the Ellis suit 
was the result of a fraudulent conspiracy on the 
part of Ellis, the plaintifif. Lane, the president 
of the Company, who represented it In its de- 
fense, and the receivers and trustees appointed 
by the court, entered into for the purpose of 
embarrassing the Company and depriving it of 
its road and property; and that this fraim was 
perpetrated by submitting to the court false 
statements of facts for its decision, and thus 
obtaining a decree against the Company. The 
bill does not allege in what particulars the state- 
ments of fact were false; nor does it allege that 
there was not a breach of the condition of the 
mortgage, nor that the plaintiffs were not the 
actual holders of the bonds and unpaid interest 
warrants, nor that any part ot the interest which 
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has accrued since 1869 has ever been paid; nor 
is there any offer or suggestion of redeeming 
the nftrtgage. There is no allegation that the 
new corporation, or any considerable number of 
the bondholders, had any knowledge of the 
alleged fraud. The obvious inquiry arises, at 
this stage of the case, why the pudntiff has not 
brought to the attention of the state court the 
fraud alleged to have been practiced upon it, 
and there sought to have the foreclosure decree 
revoked." "in IfouffiU v. Cflapp, 101 U. 8. 551 
[Bk. 25, L. ed. 10361 it was hdd that a Circuit 
Court of the United States cannot reverse or set 
aside a final decree rendered by a state court 
which had complete jurisdiction of the parties 
and subject matter, upon the nound that the 
decree was obtained by fraud, where the injured 
party has had an opportunity to apply to the 
state oourt to reverse the decree. The plaintiff 
is a party to the foreclosure suit, as a share- 
holder in the old corpcmition. The state court 
is stOl open to listen to the complaint of the cor- 
poration and its shareholders. The decree of 11^70 
foreclosure, though final in one sense, as deter- ^ 
mining the respective rights of the purties to the 
property in question, is stUl in its nature inter- 
locutory, and is opeoi to review by the court, 
upon petition or motion in the cause, or by bill 
of review for good cause shown. Story £q. PI. 
% 421, and note; Bdom v. Bacon, 90 mas. 218; 
Mass. P. S. chap. 161, g 12. The plaintiff hns, 
therefore, an ample and complete remedy, for 
all his alleged grievances, in the state court, and 
there is no occasion for his application to this 
court for relief by bill in equi^. The decree of 
foreclosure, theorefore, now in full force and 
unrevoked, is a bar to this suit." These views, 
so well ezpr^sed, are conclusive of this branch 
of the case, and require nothing more to be 
said. 

The mortgage being a valid mortgage, even 
if some of ue bonds issued under it were in- 
valid, and the right of redemption having 
passed to the assignees in bankruptcy, and been 
released by them to the New York and New 
England Companv, and a demurrer having 
pointed that out, the bill was amended so as ta 
alleffe that the bankruptcy proceedings were 
void for fraud. It is claimed that those pro- 
ceedings were a part of the conspiracy of Ellia 
and Lime and others, to which Adams, the pe- 
titioning creditor in bankruptcy, became a 
puty, tovnrecktheroad; and tnat the petition- 
mg creditors' debt was insufSdent to give the 
bimkruptcy court Jurisdiction. 

The circuit court, as to these mattere, cor- 
rectly held these propositions: An adjudication 
of bankruptcy, made by a district coyrt having- 
Jurisdiction of the bankrupt, cannot be im- 
peached collaterally by any person who was a. 
party to the bankruptcy proceedings. Until 
vacated in the manner prescribed by the Bank- 
ruptcv Act, it is binding upon all the parties to 
it The district court is always open for a re- 
examination of its decrees in an appropriate 
form. Any order made in the case may be set 
aside and vacated on proper showing made, due 
regard being had to rights which have become 
vested under it and will be disturbed by its reT- 
ocation. The only remedy provided for the 
correction of erron made by thedistrict court i» 
to be found in the supervisory Jurisdiction of the 
dreuit court, under the statute, whidi is ex 
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(17»] doiiTivuid not rerlewable In this ooort In 
LampOhimnw Oo. Y,Bra$i A Capper Oo, 91 U. 
8. 656 [Bk. 28. L. ed. 886], it was held that a 
decree adjudfl;lng a corporation bankrupt js in 
the nature of a decree in rem, as respects the 
^attJLi of the corporation; and that» if tbecourt 
rendering it has Jurisdiction, it can only be as- 
flaOed bj a direct proceeding in a competent 
court, unless it appears that the decree is void 
in form, or that due notice of the petition was 
never nven. No such defect appears in these 
proceedinf^ The district oourt had Jurisdic- 
tion to make the decree, and it has never been 
vacated. The plaintiff and all the shareholders 
whom he represents form an integral part of the 
Corporation, and as such were parties to the 
bankruptcy proceedings. He is, therefore, 
bound hj the decree, and cannot impeach it 
collaterally in this suit 

On the subject of laches, the circuit court 
said: " This biU was filed fourteen years after 
the making of the mortgajro, ten years after the 
commencement of the baiuuruptcy proceedings, 
nine yean after the entrv of the foreclosure 
decree in the Ellis suit, and seven vears after the 
foreclosure became absolute ana the road was 
conveyed to the new corporation by the trus- 
tees. During idl this time the records of the 
courts upon which appear all the proceedings 
by which the alleged fraud is didmed to have 
been consummated have been open to inspection 
and examination, and what has been done 
under them might have been known to the 
Dlaintifl if he had seen fit to make inquiry. 
in the meantime, it is apparent that .many per- 
sons must have acquired rights in the stock of 
the new corponvtion, who were ignorant of the 
alleged frauds. Under such circumstances, to 
set aside this mortgage, to disregard the decree 
of foreclosure and Uie adjudication in bank- 
ruptcy, and to take the road out of the hands 
of the bondholders, who have received no inter- 
est on their bonds since 1869, and to place it in 
the hands of receivers for the benefit of the 
shareholders in the old Corporation, is a prop- 
osition so wild and preposterous as hanuy to 
merit serious consideration.'' We concur fully 
In these views. 

The grounds for dismissing the bill being 

adeouale, we do not deem it necessary to say 

anything as to the frame of the bill, within tlie 

riftni "^^^ '^^^ ^^ equity Jurisprudence, in a case 

I ^^^\ where a stockholder in a corporation seeks to 

enforce, in equi^, a right of the corporation. 

Much might be said as to the defects of this 

bin, and we only allude to the point lest it 

might be inferred we regard the bilf as properly 

fnuned under those rotes. 

Deeree e^ffiirmed. 

J^. JiM<^ Oraj took no part in the decision 
of this case. 
Itaeoopj. Test: 

James H. MoKennsy, Osi^ Bop. Ooigt> U. & 
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JOHN P. HARTRANPT, Collector of Cn*. [223) 
toms for the District of Pmrr.AT^ar.piffA^ 
P^. ^ Err. 

e. 
LAMONT DU PONT. 

(8ee& C Reporter's e<1.2flU28.) 

Inepection ef eteam tesBde^Reeieed StahUee— 
what boati are euiQeet to inepection. 

A small boat, propelled hj steam, habitually oaiw 
rymg four persons and sometimes more, and capa- 
me of oarrvinir twentyrflve, is subject to inspeo- 
tion under title 58, M 4a& etc« R. a 

[No. 28?.] 
Submitted Apr. 19, 1886. Decided May 10, 1886. 

IN ERROR to the Circuit Court of the Unit> 
ed States for the Eastern District of Pennsy 1- 
yania. Beversed. 
The case is stated by the court 
Mr. Wm. A. Maury, Asat. Atty-Oen., for 
plaintiff in error. 
No counsel appeared for defendant in error. 

Mr, Juetiee Woods delivered the opinion of f *^*1 
the court. 

This was an action at law broud^t by Du 
Pont, the defendant in error, against Hartranft, 
Collector of Customs, to recover $500, that 
sum being the amount of apenaJty unlawfully 
exacted by Hartranft, as Collector, from Du 
Pont, as the latter alleged. The facts were as 
follows: Theplaintift resided in Wilmington, 
Delaware. He was the proprietor of certain 

g>wder works at Thompson^ Point, upon the 
elaware River, across from Chester, Penn* 
sylvana, and distant about two miles. He 
owned a wooden boat called Tb/^ Repauno, 
open except her forward part, which was 
boarded over. Her dimensions were as follows: 
len|^ of water line, 87 feet; len^h of keel, 
84 feet; width of beam, 8 feet; depth of hold, 8 
feet 9 inches; draught of water, 2 feet 1 inch. 
She had a small engine and boiler, and was 
used by the plaintiff to transport himself and 
his superintendent across the Delaware River, 
between Thompson's Point and Chester. Oc- 
casionally the plaintiff used the boat to carry 
over his workmen, sometimes as many as nine 
or ten. When the water was smooth the boat 
could carry twenty-five perMns. She never 
carried freight or passengers for hire. She had 
been inspected, but her papers had expired. 
When she was seized she was sailing without 
inspection papers. The plaintiff, to gel pos- 
session of ner again, piud to the defendant, 
under protest, a pnenalty of $500, and brought 
this suit to recover it badL 

The jury returned a verdict for the plaintiff 
for $500, based upon a finding of the foregoing 
facts, with point of law reserved, which was 
stated as follows: 

"If the court should be of the opinion that a 
vessel of the size and description, and used as 
found by the Jury, is liable to inspection under 
the Statutes of the United States, the verdict 
and judgment to be entered for the defendant 
non obstante veredicto; and if the court should 
be of the opinion that such a vessel is not liable 
to such inspection, then the judgment to be en- rooici 
tered for the plaintiff on the verdict" Upon 1**'>J 
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thli verdict the coort rendered Jodgment for 
the plaintiff: whereupon, the de fe ndant sued oat 
this writ of error. 

The defendant relies on the following pro- 
Tisions of title 62 of the Revised Statutes, 
^'Regulation of Steam Yessels," to Justify the 
exaction of the penalty: 

Sec. 4899. "Every vessel propelled in whole 
or in part by steam shall be deemed n steam 
vessel within the meaning of this title." 

Sec 4400. ' 'AH steam vessels navigadng any 
waters of the United States which areoommon 
hjghwavs of commerce, or open to general or 
compeutive navigation, excepting public ves- 
sels of the Unitea States, vessels at other coun- 
tries, and boats propelled in whole or in part 
by steam for navigating canals, shall be sub- 
ject to the provisions of this title." 

Sec. 4418, which provides, among other 
things, that "The local inspectors shallalso in- 
spect tbe boilers of all steam vessels before the 
same shall be used, and once at least in eveiy 
year thereafter." 

Sec. 4421, which provides. In substance, that 
when the inspection of a steam vessel Is com- 
pleted, and she and her equipment are ap- 
proved, a certificate of inspection, verified by 
the oaths of the inspectors, shall be issued. 

Sec. 4426. "The hull and boilers of every 
ferry boat, canal boat, yadit,, or other smaU 
craft of like diaracter, propelled by steam, sha)l 
be inspected under the provisions of this title. 
Such other provisions of law for the better 
security of life, as may be applicable to such 
vessels, shall, by the regulations of the board 
of supervising Inspectors, also be required to 
be complied with, before a certificate of in- 
spection shall be ffranted; and no sudi vessel 
rooAi shall be navigatecTwithout a licensed engineer 
^**'*» and a Ucensed pilot." 

The seizure in the present case was made 
under section 4499, wnich provides: "If any 
vessel propelled in whole or m part by steam tie 
navigated without complying with the terms 
of tiiis title, the owner shaUbe liable to the 
United States in a penalty of five hundred dol- 
lars for each offense, one half for the use of the 
Informer, for which sum the vessel so navigated 
shall be liable, and may be seized and proceed 
against by way of libel in any District Court of 
the United States having Jurisdiction of the 
offense." 

The Repauno was a vessel propeUed by steam 
and navisatine the Delaware River, whidi is a 
water of me United States, and a common hiffh- 
way of commerce. She was, therefore, by me 
terms of section 4400 of the Revised Statutes, 
made subject to the provisions of title 62. 
But, if thm were any doubt about the applica- 
tion of the inspection laws to The Repauno, it 
would be removed by section 4426. • It seems 
to us dear that The Repauno comes within the 
dass oi boats describea in this section. Of 
course she bears no resemblance to a canal 
boat, but she only differs from a ferry boat, as 
It is generaUy unaerstood, in not conveying pas- 
sengers for hire; and she differs from a yacht 
in not being sea going, if, in fact, she is not 
sea going, and in not bdne designed and used 
for pleasure merely. But, if neither a ferry 
boat nor a yacht, she clearly falls within the 
meaning of^thepnrase "other small craft of like 
character." If sudi a boat, so constructed and 



used, is not induded In that phrase. It would 
be difficult to name any thatwould be. Ifitis 
argued that The Repauno is not such a craft aa 
Congress would require to carry a licensed en- 
gineer and a licensed pilot, the reply Is that, as 
section 4426 makes thu requirement of a canal 
boat propdled by steam, and subjects it to the 
other provisions of law for the better security 
of life, there is no reason why the same exac- 
tions should not be made of the boat in ques- 
tion. 

The reason of the law applies to The Re- 
pauno. The purpose of title 62 is primarily 
the protection of the passengers and crew and 
property on vessels propelled by steam. The 
law was passed also to protect the lives and 
property of persons on other boats and at the 
whaives. The Repauno was of sufildent size 
to cause peril to life and property by an explo- 
sion of her boiler. She was not a skiff. She 
was not a mere toy incapable of doinff harm. 
The plaintiff's superintendent, who dimy. and 
his workmen, who occasionally, were carried 
back and forth upon her, and the pilot and en- 
gineer, who were required for her navigation, 
and the people In other boats who passed her 
on the water, or those who stood on the docks 
where she landed, were entitled to the same 
protection which the law provided against the 
explosion of the boilers of larger craft. A boat 
propeUed by steam, which babitually carries 
TOUT persons and sometimes more, ana Is capa- 
ble ox carrying twenty-five, ought to be sub- 
ject to inspection. Tlie fact thi^ if her boiler 
should explode or her hull spring a leak, prob- 
ably only four lives would be miperiled, does 
not occur to us as ground why she should be 
exempted from the provisions of the law requir- 
ing inspection of vessds propelled by steam. 

In reaching this condusion we have not over- 
looked the case of U. 8.y.Th$ MoUie.2WoodB, 
818. In that case the craft In question waa of 
smaller dimensions than The Repauno, and 
was occasionally run by her owners for amuse- 
ment on the Buffalo Bayou below Houston, 
Texas. She was hdd not to be within the In- 
spection laws. 

It may be difficult to draw the line between 
vessels propelled by steam which are so small 
and insigniflcant that they do not come within 
the inspection laws, and larger boats which do. 
But we are clearly of opinion that The Repauno 
bdones to the latter class, and that the penalty 
sued for in this case was lawfully enforced. 

The judgment nf ihs drcuit Churt muti, 
th&rrfare^ oe fw&ned, and the eauee remanded, 
withdireotiani to gnmianewtnal;andHieea 
erdered, 

Mr. Juetiee BvmdJLBy dissenting: 
I cannot agree to the Judgment fai this case. 
It seems to me that it canies the application of 
the statute to an unreasonable length. The 
boat in question was a mere skiff, not larger 
than a ship's yawl, with a capadty not ex- 
ceeding that <n a good siaed canoe, without 
deck, with a boiler not mudi larger than a tea- 
kettle, and a cylhider of seven inches stroke, 
and not much larger than a pop-gun. I think 
we are in danger of sticking in the bark by 
consmiing the statute as requiring such a ves- 
sel to be inspected. Indeed, it seems to me 
that the terms of the law do not apply to such 
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a boat. Its language is, ''eveiT feny boat, 
oanal boat yacht, or oUier small craft of like 
ekaraeier,'^ Section 4426. The same section 
declares that **No such vessel shall be navi- 
gated without a licensed engineer and a li« 
censed pilot" The boat in question is not of 
*'like character,*' within the meaning of the 
statute. It seems absurd to require a man 
to have an inspection made of a mere skiff 
which he has rigged up to take him across the 
liver to his shops, and to have a licensed engi- 
neer and licensed pilot to navigate it With all 
due respect, I thixik it is running the applica- 
tion of the statute into the ground. 
Ttuecopj. Test: 

James H. MoKenner* Olerk, Sup. Oonrt, U. B, 
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LORENZO SNOW, Fiff. in Err., 
UNITED STATES. 



SAMEe. SAME. 



SAME 9. SAME. 

<aea & a Reporter's ed. 84M6Sb) 

JmH$dieiion-''Writ of error to Bu^frem/e Oowri of 
TJUtk eoMicUan utuler Aei qf lS8t. 

1. A levtaw of the statutes shows that there was 
no Btrntote In force at the time to which the Revised 
Statutes related which gives this courtiurisdlotion 
so review a deoisioii of the Supreme Oourt of the 
Iteritoiy of Utah in a case arvliig under seotloa 8 
of the Act of March SS, 188t 

& A statutory provision anthorliing a writ of 
error from this eourt to the Supreme Ooort of Utah 
In oases of oonviction of polygamv or higamy does 
not authoriae one in case of a conviction, under seo- 
tlOD 8 of the Act of 188S, for oohahitlng with more 
Siia aone woman. 

& Where the question Is. whether or not there is 
an error in the administration of a statute, the case 
4oea not fall withm the provision authorising a 
writ of error *^here is drawn in question the va- 
lidltj of a treatj or statute of, or an authority ex- 
ercised under, the United States.** 

4. No test of money value can be applied to the 
tanrtvation of liber^, whether as punishment for 
ornne or otherwise, to confer jurisdiotlon on this 



[Noe. 1277. 1278, 127».] 
ArgueiApr.t8,i9,I886. Decided May 10, 1S86. 

IN ERROR to the Supreme Court of the Ter- 
ritory of Utah. Diemieeed. 
The case is stated by the court 
JTssffs. Georgr® Tieknor Curtis and 
Franklin £k Riehnrdst for plaintiff in error. 
Mr, Wnu A. flbnry, Aeet. AUy-Qen., for 
defendant in error. 

Mr. JueHee Blatehford delivered the opin- 
ion of the court: 

These are three writs of error to the Supreme 
Court of the Territory of Utah to review Judg- 
mentB of that court afflrming Judments of the 
District Court of the First Judicml District of 
that Territory, rendered on convictions of the 
plaintiff in error on indictments founded on 
sectioii 8 of the Act of March 22, 1882, 22 Stat 
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at L. 81, for cohabiting with more than one 
woman. Each of the Judgments imposed im- 
prisonment for six months and a fine of $800. 

The question of the Jurisdiction of this court 
over these writs of error presents itsdf at the 
threshold. It was not suggested by the counsel 
for the United States at the argument nor re- 
ferred to by the counsel for the plaintiff in 
error, for the reason, as the court has been ad- 
vised by both parties since the argument, that 
a decision on the merits was des£red; and for 
the further reason that this court at the pres- 
ent term, in Cannon v. U. 8. 116 U. S. 65 [Bk. 
29, L. ed. 561], took cognizance of a writ of 
error in a like case. But the question has pre- 
sented itself to the court, and, since the argu- 
ment, we have been furnished with a brief, on 
the mut of the plaintiff in error, in support of 
the Jurisdiction. 

Section 702 of the Revised Statutes provides 
as foUows: "The final judgments and decrees 
of the supreme court ox any Territoiy, except 
the Territory of Washington, in cases where 
the value of the matter in dispute, exclusive of 
costs, to be ascertained by tne oath of either 
party, or of other competent witnesses, exceeds 
one thousand dollars, may be reviewed and re- 
versed or aflSrmed in the supreme court, upon 
writ of error or appeal, in the same manner and 
under the same regulations as the final judg- 
ments and decrees of a circuit court. In the 
Teiritoryof Washington, the value of the mat- 
ter in dispute must exceed two thousand dollars, 
exclusive of costs. And any final judgment or 
decree of the Supreme Court of said Territory 
in any cause [whenlthe Constitution or a sta^ 
ute or treaty of the United States is brought in 
Question may be reviewed in hke manner." 
' So much of this section 702 as relates to the 
Territoiy of Utah was carried into the section 
from section 9 of the Act of September 9, 1850. 
establishinff a territorial government for Utali 
(9 Stat, at X. 455), which provided that writs 
of error and appals from the final decisions of 
the Supreme Court of the Territory should be 
allowed and mi^ht be taken to the Supreme 
Court o( the United States, '' where the value 
of the property or the amount in controversy, 
to be ascertained by the oath or aflSrmation 
of either partv, or other competent witness," 
should exceed $1,000, except only that in aU 
cases involving title to slaves, and on any writ 
of error or appeal on a habeae eorpue involving 
the que^on of personal freedom, no regard 
should be had to value. 

So much of section 702 as provides for the 
review of "any final Judgment or decree" of the 
Supreme Court of the Territory of Washing- 
ton " in any cause when the Constitution or a 
statute or treaty of the United States is brought 
in question," is taken from the Act of March 
2, 18C^, establishing a territorial government 
for Washington (10 Stat at L. 17o), which— 
after providing that writs of error and appeals 
from the final decisions of the Supreme Gouit 
of the Territory should be allowed and mii^br 
be taken to the Supreme Court of the United 
States, "where the value of the property, or the 
amount In controversy, to be ascertsined by the 
oath or affirmation of either partv, or other c( m- 
petent witness," should exceed $2,000 — went 
on in these words which were not found in the 
prior Act of 1850 in regard to Utah: " and in 
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all caseB where the Oonstitution of the United 
States, or Acts of Congress, or a treats of the 
United States, is brought in question.'^ 

It is plain that section 702, so far as Utah is 
concerned, does not cover the present cases, and 
ibat the provision in it in reg^ard to cases where 
^e Constitution, or an Act of Congress, or a 
irc»^, is brought in question has reference only 
to Washington and not to Utah. 

Section 3 909 of the Revised Statutes provides 
that writs of error and appeals from the final 
decisions of the supreme court of anvoneof 
eight named Territories, of which Utan is one, 
*'snaU be allowed to the Supreme Court of the 
United States in the same manner and under the 
same regulations as from the Circuit Courts of 
the United States, where Uie value of the prop- 
erty, or the amount in controversy,, to be ascer- 
tained by the oath of dther party, or of other 
competent witnesses, exceeos one thousand 
dollars," except that a writ of error or appeal 
shall be allowed "upon writs of habetu carpus 
involving the question of personal freedom." 
This section does not cover the present cases. 

Section 1911 relates exclusively to writs of 
error and appeals from Washington Territory, 
and contains a provision that they shaU be al- 
lowed "in all cases where the Constitution of 
the United States, or a treaty thereof, or Acts 
of Congress, are brought in question." That 
provision exists only in regara to Washington, 
and is not found in section 1909 in regud to 
the dg^ht other Territories. 

Section 709 of the Revised Statutes applies 
only to a writ of error to review a final Judg- 
ment or decree in a oalt in the highest court of 
a State. 

There heing ibus no statute in force on De- 
cember 1, 1873, to which time the enactments 
in the Revised Statutes related, giving to this 
court Jurisdiction of a writ of error to the Su- 
preme Court of Utah in a case like those before 
us, an Act was passed on June 28, 1874, 18 
Stat at L. 258, entided " An Act in Relation 
to Courts and Judicial Officen in the Territory 
of Utah," section 8 of which contained this pro- 
vision: "A writ of error from the Supreme 
Court of the United States to the Supreme 
Court of the Territory shall lie in cruninal 
cases, where the accused shall have been sen- 
tenced to capital punishment or convicted of 
bigamy or polygamy." The writ of error in 
Rejmoldi v. 17. S. 98 U. 8. 145 [Bk. 25, L. ed. 
2441, was brouffht under that statute, the con- 
vicuon being for bigamy under section 5852 
of the Revised Statutes. This section 5852 was 
taken from section lof the Act of July 1,1862, 
12 Stat at L. 501, entiUed "An Act to Punish 
and Prevent the Practice of Polygamy in the 
Territories of the United States ana Other 
Places, and Disapproving and Annulling Cer- 
tain Acts of the Legislative Assembly of the 
Territory of Utah;" which section 1 declares 
that every person having a husband or wife 
iivinff, who shall marry any other person, 
whether married or single, in a Territory of the 
United States, shall, with certain exceptions, 
be adjudged ^ilty of bigamy. The Act then 
proceeds to disapprove and annul all Acta and 
parts of Acts theretofore passed by the Legi»- 
lative Assembly of Utah, "which establish, sup- 
port, maintain, shield or countenance polyg- 
amy," with the proviso that the Act uiould 
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"not affect or interfere with the right to wor- 
ship Qod according to the dictates of con- 
science,' but only to annul all Acts and laws 
which establish, maintain, protect, or counte- 
nance the practice of polygamy, evasively called 
spiritual marriage, however disguised by legal 
or ecclesiastical solemnities, sacraments, cere- 
monies, consecrations, or other contrivances." 
Hence, section 8 of the Act of 1874, in speaking 
of "bigamy or polyjgamy," referred to the crime 
denouncea by section 1 of the Act of 1862, as 
carried into the Revised Statutes. 

Then came the Act of March 22, 1882, 22 
Stat at L. 80, section 1 of which amended sec- 
tion 5852 of the Revised Statutes, the original 
and new sections 5852 Heaving out the excep- 
tions) being as follows, tne parts in eadi whidi 
differ from the other being in italic: 



OrfffffMri. 

''Bveiy person haokig 
a husband or wife llring, 
who marries another, 
whether married or 
single. In a Territory or 
other plaoe over wnloh 
the United States have 
exclusive jurisdlotlon, is 
guilty of biaamu, and 
shall be punished by a 
fine of not more than five 
hundred dollars, and by 
imprisonment for a term 
not more than five 
years.** 



JfMO. 

^BveryDerson who ha$ 
a husband or wife liTing , 
who, In a Territory or 
other plaee over wMch the 
United States have eacctU' 
HveSuriadictUm^ hereafter 
marries another, wheth- 
er married or single, and 
any man who hereafter 
aimuUaneoudy^ or on the 
same day^ mmries more 
than one womant In a 
Territory or otherplaoe 
over whloh the United 
States have exclusive 
Jurisdiction, is guilty of 
polj/gomy, and shall be 
punished by a fine of not 
more than five hundred 
dollars, and l^ imprison- 
ment for a term of not 
more than five years.** 



Section 8 of the Act of 1882 is the one on 
which the indictments in these cases were 
founded. It is in these words: "If any male 
person, in a Territoiy or other place over which 
the United States have exclusive Jurisdiction, 
hereafter cohabits with more than one woman, 
he ^all be deemed guiltv of a misdemeanor, 
and on conviction thereof shall be punished by 
a fine of not more than three hundred dollars, 
or by imprisonment for not more than six 
months, or by both said punishments in the 
discretion of me court." This section creates 
a new and distinct offense from bigamy or 
polygamy, one which is declared to be a mis- 
demeanor (there having been and being no 
such declantion as to Insamy or polvgamy), 
and the punishment for which is much fees than 
the punishment for bigamv or polygamy. The 
Act of 1882 nuule no provision for any writ of 
error from this court In a case under section 8, 
while, by the then exiatine Act of July, 28, 
1874, a writ of error coold lie on a convictioii 
of bigamy or polygamy. By no proper con* 
struction can the offense of cohabiting with 
more than one woman be regarded as ident- 
ical with the offense of bigamy or polynimy. 
The Act of 1882, in sections 1, 8 and 6, dasses 
bigamy or polygamy as a different offense froni 
^e onense of cohabiting with more thui ono 
woman; and we cannot regard a statutory pro- 
vision for a writ of error on a conviction of 
bigamy or polygamy as authorizing one on a 
conviction, under section 8 of the Act of 1882, 
of cohabiting with more than one woman. 

On the 8d of March, 1885, the following Act 
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was ptSBed, 88 Stat at L. 448: ''No appeal or 
writ of error shall hereafter be allowed from 
any Judgment or decree in any suit at law or in 
equity in the Supreme Court of the District of 
Columbia, or in the supreme court of any of 
the'Territorles of the United States, unless the 
matter in dispute, ezdudve of costs, shall ex- 
ceed the sum of five thousand dollars." Sec. 
2. "The preceding section shall not apply to 
any case wherein is involved the validi^ of 
any patent or copyright, or in which is drawn 
in question the validity of a treaty or statute 
of, or an authority exercised under, the United 
States; but in all such cases an appeal or writ 
of error may be brought without regard to the 
sum or value in dispute." 

This Act is reliedon by the plaintiff in error 
as covering the present cases. The first sec- 
tion of it applies solely to Judgments or de- 
crees in suits at law or in equity, measured by 
a pecuniary value. If the second section ap 
plies to a criminal case wherein "is drawn m 
question the validity of a" "statute of, or an 
authority exercised under, the United States," 
without regard to whether there is or is not 
any sum or value in dispute, the question still 
remains for consideration, whether, in the pres- 
ent cases, the validity of a statute of the United 
States, or the validi^ of an authority exercised 
onder the United States, is drawn in question. 

The peculiar language of section 2 la to be 
noted In section 709 of the Revised Statutes, 
allowing a writ of error to review a final Judg- 
ment or decree In any suit in the highest court 
of a State, in which a dedsion in the suit could 
be had, the language is, "where is drawn in 
question the vaudi^ of a treaty or statute of. 
or an authority exercised under, the United 
States, and the decision is against their validi- 
ty." This language is taken from section 2 of 
the Act of Februaiy 6, 1867, 14 Stat at L, 886, 
where it is reproduced wrbatim from section 
25 of the Judidary Act of September 24, 1789, 
1 SUt. at L. 86. In section 2 of the Act under 
consideration the words "and the decision is 
ai^ainst their validitjr" are not found. In sec- 
tion 1911 of the Revised Statutes, in regard to 
Washington Territory, the language, adopted 
mibstanuaDy from the Act of March 2, 1858, 
10 Stat at L. 175, is: "In all cases where the 
Constitution of the United States, or a treaty 
thereof, or Acts of Congress, are brought in 
ouestion;'' and is not limited to the case of a 
decision against the validity of the Act. Sec- 
tion 2 of ttie Act of 1885 applies not where 
merelv an Act of Congress is brought in ques- 
tion, but only where the validity of a statute 
of the United States Is drawn in question, or 
where the validity of an authority exercised 
under the United States is drawn in question: 
but this is not limited by the requirement tha 
the decision shaU have been agamst such valid 
ity. 

In the present cases, the validity of a statute 
of the United States is not drawn in question. 
No such question is presented by the bills of 
exceptions, or the requests for instructions, or 
the exceptions to the charges, or anywhere else 
in the records. Nor is the validity of an au- 
thority exercised under the United States drawn 
in question. The plaintiff in error contends 
that the construction* of the Act of 1882 is 
drawn in question, and also the authority exer- 
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deed under the United States Statute, by which 
he was tried and convicted; that the authority of 
the United States is invoked to deprive him of 
his liberty, in a court established by Congress 
and acting solely by federal power; and that thA 

auestion is, whether the autnority exercised by 
le court under the Act of 1882 is a valid aiv 
thority, and within the scope of that Act, ht^ 
cause the contention Is that the court mlscot*.- 
strued the statute and acted beyond the an 
thority which it conferred. The authority ex- 
ercised by the court in the trial and conviction 
of the plaintiff in error is not such an "author- 
itv" as is intended by the Act The validly 
of the existence of the coiut, and its Jurisdic- 
tion over the crime named in the indictments, 
and over the person of the defendant, are not 
drawn in question. All that is drawn in ques- 
tion is whether there is or is not error in the 
administration of the statute. The contenti<m 
of the plaintiff in error would allow a mit of 
error from this court in every criminal case In 
a Territory where the prosecution is based on a 
statute of the United States; and, indeed, might 
go still further, for the authority of every 
court sitting in a Territory is founded on a 
statute of the United States. From the fact 
that a given criminal case involves the con- 
struction of a statute of the United States, it 
does not follow that the validity of '*an au- 
thority exercised under the Umted States" is 
drawn in question. 

There is a decision of this court on this point, 
in Beth4!U v. Demaret, 10 Wall. 587 [77 U. S. 
bk. 19, L. ed. 10071. The 25Ui section of the 
Judiciary Act of 1789, allowed a writ of error 
from thfs court to the highest court of a State, 
"where is drawn in question the validity of a 
statute of, or an authoritv exercised under ,any 
State, on the ground of their being repugnant 
to the Constitution, treaties or laws of the 
United States, and the decision is in favor of 
sudi validity." The case referred to was a 
writ of error to the highest court of a State, 
and it was contended that that court, in ren- 
dering the dedsion complained of, acted under 
the authority of the State, and so there was 
drawn in question an authority exercised under 
the State, which, in the particular case, im- 
paired tiie obligation of a contract, and was > aKj 
repugnant to the Constitution of the United '**^ 
StatM, and the decision was in favor of the 
validity of such authority. To this view, this 
court, speaking by Mr, Jtutiee Nelson, gave 
this answer: '^he authority conferred on a 
court to hear and determine cases in a State is 
not the Idnd of authority referred to In the 
25Ui section; otherwise, eveiy Judgment of the 
supreme court of a State would m re-examin- 
able under the section." 

In the recent case of KurU v. Moffiit, 116 U- 
S. 487, 498 [Bk.29,L.ed.458,'462],it was said b^ 
this court, speaking by Mr. JuittcsQnj, as the 
result of the examination of numerous cases 
which are there dted, that "A Jurisdiction con- 
ferred by Confl;ress upon any coiut of the 
United States, of suits at law or in equity, in 
which the matter in dispute exceeds the sum 
or value of a certain number of dollan, in- 
dudes no case in which the right of neither 
party is capable of being valued in monev." 
In each of the present cases the pecuniary value 
havolved does not exceed $800, even if the fine 
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coold be called a "matter In dispute, " within 
thestatale. Ab to the deprivation of liberty, 
whether as a panlshment for crime or other- 
wise, it is settled by a long course of decisions, 
cited and commented on in Kurtz v. Moffltt, ubi 
tupra, that no test of mpney yalue can be ap- 
plied to it, to confer jurisdiction. 

We conduds, therefore, that we hate nojurie- 
diction of these write of error, emd thai tluy 
must be dismieaedfor mat reason. 

It is urged however, that this court took 
jurisdiction of the writ of error in Cannon ▼. 
U 8. 116 U. S. 55 [Bk. 29, L. ed. 5611, and 
afftrmed the Judgment on a conviction under the 
same section 3 01 the Act of 1882. The ques- 
tion of Jurisdiction was not considered in fact 
in that case, nor alluded to in the decision,nor 
presented to the court by the counsel for the 
United States, nor referred to by either party 
at the argument or in the briefs. Probably 
both parties desired a decision on the merits. 
The question was overlooked by all the mem- 
bers of the court But, as the case was de- 
cided at the present term, and the want of Juris- 
diction in it is dear, we have decided to va- 
cate our Judgment, and recall the mandate, 
and dismiss the writ of error for want of juris- 
diction, in order that the reported decision 
may not appear to be a precedent for the exer- 
cise of jurisdiction by this court in a case of 

the kind. 
Itue oop7. Test: 

James U. MoKenney* deric, Sup. OoarU n. B. 



2^®1 GEORGE 8. WELLS kt al., Flffe. in 

Err., 

JOSEPH WILEINS, Sheriff, Etc. 



OTTO GOLD8TU0EER ar ai.., F^fe. in 

Err., 

SAME. 



GEORGE a WELLS rt au, P(^. in 

Err., 

SAME. 



GEORGE a WELLS bt al., P^ in 

Err., 
«. 

SAME* 



GEORGE 8. WELLS m al., Fiffe. in 

Err., 

9. 

SAME. 



GEORGE 8. WELLS bt al., F^. in 

9rr., 

9. 

8AME. 



Practice-^vrisdictUmr-amouni in eonirovenjf. 

[Nos. 657-663.1 
Submitted April 19, 1886. Decided Ma^ 10, 1886. 

IN ERROR to the Circuit Ck>urt of the United 
States for the Northern District of Florida. 
Motions to reinstate. Denied. 
Messrs, J. D. Tl&ompaon» T. De B. 
Tucker and Alex. Porter Moraef foi 
plaintiffs in error, in support of motions. 

Mr. €• €• Yoii|^» 3r., tor defendant In 
error, contra. 

Mr, Ohitf Justice Waite delivered fheopin- 
ion of the court: 

These motums are denied. The additional 
aflSdavits which have been filed failed to satisfv 
us that the value of the matter in dispute Is 
sufficient to give us Jurisdiction. While the ag- 
gregate of the values in all the suits may exceed 
five thousand dollslrs. It is dear to our minds 
that the value of the property involved in no 
one of the suits reaches that sum, or anything 

like it. 
True oop7. Test: 

James H. McEeoner* Oterk, Sop. OonrCU. & 
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JAMES K. JOHNSON, WILLIAM J. f^^^l 
CARO, Exr. of E. J. Cabo, Deceased. 
MATILDA 0. DUYAL, ahd IRENE a 
WILLIAMS, Py*. in Err., 

9. 

JOSEPH WILKINS, Sheriff, and ex oJMe 
Admr. de bonis non of the Estate of 
Jambs Rubhtoit. Deceased. 

(8ee B. 0> B6poirter*s ed. ttS, SSB.) 

A mottoD to reinstate a ease rlinmlsieil for wanl 
of jurlsdiotion, denied on the ground of laches. 

[No. 254.1 
SubmUtedApr. t6, 1886. DeeidedMay 10, 1886. 

r\ ERROR to the Circuit Court of the United 
States for the Northern District of Florida. 
On motion to reinstate a case dismissed for 
want of Jurisdiction. Denied. 
The case is sufficienlJy stated in the opinion. 
Mr. Alexander Porter Morse* for 
plaintiffs in error. 
No one opposed. 

Mr. Ohirf Justice Waite delivered the opin- [229] 
ion of the court: 

This case was submitted under Rule 20, on 
the 7th of January last, but, on looking into 
the record, we found nothing from which it 
could fdrly be inferred that the value of the 
matter in mspute exceeded $5,000, and, conse- 
quently, on the 19th of January, entered an 
order of dismissal, on our own motion, as it 
rested "on the plalntilb in error to show our 
Jurisdiction, either from the record or by affl- 
davits," ana this had not been done. The 
present motion was not filed until April dO, and 
we are not willing at this late dav to receive 
and consider aflSdavits to supply a oef ect in the 
record which has existed since the case was 
docketed on the 11th of August, 1888, and of 
which the appellants have neglected to take any 
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notiM until tbe ez^ntUoo of more than time 
tnootba from tbe ome the court Kted upon It 
and altered an order of diiminal on tlut >o- 
«ounL Tble la (me of the elan of cues tn 
vhkih the putlea an required toact piomptl 
after thn have actual ootiGe of what a i 
quired of them, or the^ wDI not be heard. 
1^ motion to rtinttaU ia deniad. 
TnMoop7. Teeb 



13211 KUBHA T. LOKtHO akd CHARLES A- 
WELCH, AppU. 

OHARLBB S. PALMES. 

See B. a Beportec^ eO. W-Bia.) 

ZVtwb — Slatvtta ef Xdtigan~-nMeimea of 
aMmet to ttttOUA mut—tpiiltitU Jvritdie- 



[No. 18B.] 

Argtud JibTdHS,iB, 1886, Deetdod Mt^ lo, 

1886. 

APPBALf rom the Circuit Conrtof the United 
Stalei for the Eastern District of Hlchigan. 
Afflmtd. 

The history and facta of the case appear In 
the opinion of the court. 

Jfom. O. I. Walker, Joaeph H. Oho»t« 
and SohUr A WOeh, tot appellants; 

The evidence was not suffldent to ealabliah, 
Boder the Statute of Michigan, an expreaa 
tiurt in Loring as lo the lands in question, for 
the benefit of the oomplalnant, to tne extent 4^ 
an undivided tUtd or any other portion of the 

l^er'the Statute of Mkhtgan, there la no 
room to Indulge In bnagtnaUon i ' * 

Prom flitt to lail. It fa to he I 
US V. s. 
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tbat if there wa> any trait bi the present eaaei. 
It was an ezprsM tnist, and, as ddmed bj Ibe 
complainant and found by the court below, 
muit have arisen eo inatanii upon the execu- 
tion of the contract by Lorlng, when the title 
In the land was acquired by blm. 

Blniham, Eq. 6 80; Mertar v. Stark, Sm. & 
H. Ch. (Hln.) 479, 4t*8; Dunpliv y.Suatt, llfl 
n. S. 491 (Bk. 28, L. ed.708)Anf(A v.Burnham, 
8 Sumo. 460. 

If there la no trust created at the time of the 
agreement or purchase, It b well settled that no 
subsequent act, such aa breach of contract, will 
create a trust. 

Keaum v. SmiVi. S8 Fa. 108; Blaare v. Oetn, 
Johns. Oh. Ij OleoU v. Bfmm, 17 WalL 44 (84 
O. S. bk.21,L.ed.670). 

Ao express trust mnat appear with " absolute 
certainty aa to its nature aiia terms" before the 
court can undertake to execute It. 

SiMrev. Sl^ara, aupra; Daiage-r. Oreanovgh. 
43 N. Y. 4Sa 

Notonly must it be absolutelv certain thai 
:here is a trust, but it muat be juat as certaio 
.vhat the trust Is, what Its nature is. 

Sheum v. JUJmAatt, 3 Waah. 8&7i 1 Perry, 
Trusts, §88. 

It la not sufficient to call a man a " trustee," 
ortocrealeatniat Insonianv words. It must 
nppear with certainty what the trust Is, Ks nat- 
ure, tvma, etc. 

SmitAv. Ifattliaua, 8 HeQ. F. ft J. 18»j DaU 
V. BamOtoit, 2 PhDa. 864; Pbratar v. Bale, 8 
Vea. 707; DCBmi* v. Oreonovgh, aupra: Cook v. 
Barr. 44 N. T. ISfl! Parkhnrtt v. fan Oort- 
taadt, 1 Johni. Ch. 978. 

The nature and terms of Uie tmat must be clear- 
ly and ezpUdtly ezpresMd, and It must In vrriV 



half, for what purpose, and to what extent, as to 
theproportlonBofpTOpwtycoveredbyit. And it 
must be so clearly expreased that no other In- 
tention, no other party, no other terms, can. 
conaistenlly with the language used, have been 
Intended. 

To this general rule ia added the apedal pro- 
vision of uie Michigan Statute: that the trust 
cnust be created by the writings which fnlly 
express and clearly deflr- " 

Measured by taoae i 
which la claimed, and w , „ 

by Uie court belowjcannot be read in the letters 
of Palmer of the wOi and tOtb of June; as- 



tract in bis own name as trustee, and Bssumine 
that he replied to the letters, that he approved 
of tlie purchase, and consented to Join them 
therein. 

The rule reauirlng the trust and all Its feat- 
_e8 and details to oe "fully expressed and 
clearly defloed upon the face of the writings, 
necewarQ; excludes the reception of or resort 
toparol testimony to add to the con tents of the 
papers. 

This is certainly true under the terms of the 
Michigan Statute; the trust muat there appear 
" upon the face" of the inatruments relied upon. 
It Ib equally true on general principles. No ro- 
son can be had to the acta of the parties or tn 
parol evidence in general. 

Gook V. Barr. supra; S/t^lat r. SitiMnirtoii, 
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68 Mich. 810; JaeoU y. MUler, 50 Mich.126; Rath 
▼. ObertfunMr^ 40 Wis. 288: Hurt^9 Le$$ee t. 
McNeil, 1 Wash. 75; Bturtwant v. Sturteoant. 
20 N. Y. 89; BoddaU v. BasiaU, 9 Wis. 879; 1 
Perry, Trusts. § 85. 

If the trust alleged and found by the court 
below could be read as a trust, fully expressed 
and clearly defined upon the face of the papen 
creating it, so as otherwise to satisfy the require- 
ments of the fifth subdiyision of section 5578 
of the Statute of Uses and Trusts of Michiffan, 
still, it would be a naked, passiye trust ana, as 
such, unauthorized under tne proyisions of Uiat 
statute. Under such a trust no function or 
title would rest in the trustee; but the statute 
would haye executed the trust immediately in 
the cestui que trust 

RiM y. BiiwenhHtMr, 28 Wis. 84; WhiU v. 
Fitzgerald, 19 Wis. 480; Ooodrieh y. Milwaukee, 
24 Wis. 422; Ruth y. Oberbrunner, 40 Wis. 268: 
Dodge y. Williams, 46 Wis. 100; Smith v. -Pbrd, 
48 Wis. 116. 

It is held in Michigan that eyery passiye trust 
is abolished; and that the statute executes in 
the beneficiary, immediately upon the conyey- 
ance, the legal title to the estate in which such 
trust is attempted to be created. 

Beady y. Kearsiey, 14 Mich. 215; Burdeno y. 
Amperee^^ A4 Mich. 97; Steevens y. Barles, 25 
Mich. 44; Thompson y. Waters, 25 Mich. 214; 
M. E. Oh. of Newark y . Clark, 41 Mich. 789. 

Ever, where a trust is created, in express 
terms, simply " to convey" to appointees or 
beneficiaries, it is held to M a passive trust, and 
the statute transfers the legal title immediately; 
no conveyance from the so-called trustee bdng 
either necessary or proper. 

Matter of Winter, 84 N. T. 667; Clark v. 
Davenport, 1 Bosw. 115. 

And it is not pretended that Loring's alleged 
duties extended even as far as that, " to con- 
vey." He was only to hold in trust So 
that, if the complainant has succeeded In es- 
tablishing the case made by his bill, he be- 
came the legal owner, by a title actually and 
completely vested in him, of one third of the 
lands in controversy, and, being audi legal 
owner, he had a plain, adequate and complete 
remedy at law in an ejectment suit; and tiie 
present action, on the complainant's own the- 
ory of the case. Is obviously but an ejectment 
bill in disguise, and one which a court of 
equity ought not to tolerat»]or sustain. 

Neither does the bill daim, nor the evidence 
establish, any trust in Loring by implication of 
law. 

There being no resulting trust possible under 
the Statutes of Michigan m favor of a parU 
paying the consideration for a piirchase of lands 
conveyed to another party, the only other trust 
that could arise by operation of law, or by im- 
plication of law, is by establishing a case of 
fraud or mala fides in the original acquisition of 
the title. 

LlaydY. BpOlet, 8 Atk. 160. 

Havinff expressly consented to and leouested 
the acquisition of the title by LOTing, Fidmer 
cannot now complain. 

SturtevantY, Sturtetxini, supra; J^ntY, Bolh 
erts. 40 Me. 187. 

There is nothing in the case presented but a 
parol trust; a trust created out of materiiUs from 
whidi the law forbids it to be constructed: a 
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promise, it may be called, to hold in trust; a 
promise to hold for the benefit of another. In 
other words, it is nothinff but an agreement, 
void under the Statute of Frauds, whfoh, in tha 
eye of the law, is nothing. 

Bhqfter v. Huntington, 58 Mlctt. 810, 815. 

The fraud or acts amounting to an abuse of 
confidence, from which the law will imply a 
promise, are those committed at the time of the 
purchase. No subsequent act on the part of the 

gurchaser can be made the foundation of a trust 
y implication of law. 

KeUum v. Smith, supra; 1 Perry, Trusts, 
§188; lUketi y. Durham, 109 Mass. 419; 
Phiaips V. Hua, 101 Pa. 567; Levy v. Brush, 
45 N. Y. 589; WheOery, BeynMs, 66 N.T. 282; 
Wood y. Babe, 96 N.T. 426; SmithY, Bumham, 
8 Sumn. 485; Steers y. Steere, supra. 

It is not sufficient to i^ow by parol that one 
bought with his own money for the use of an- 
other, " because that would be to overturn the 
Statute of Frauds." 

Blair v. Bass, 4 Blackf. 645; BottfordY. Burr, 
2 Johns. Oh. 405; Parsons v. PAefon, 184 Mass. 
109; PureeU v. Miner, 4 WaU. 518 (71 U. S. bk- 

18, L. ed. 485). See also FCsehli v. Dumareslp, 
8 A. E. Marsh, 24; BandaU v. Howard, 2 Black, 
689 (67 U. S.bk.17, L. ed. 269): 2 Reed, Stat. 
Fr. § 822; Moote v. Scrif)en, 88 Mich. 504; 
TomIot v. Boardman, 24 Mich. 287. 

& view of the long^-continued acquiescence 
of the complainant in Loring's disavowal of all 
interest on complainant's puart in the lands in 
controversy, ana of his gross and imexcused 
laches in the presentation of his claim, the 
court, as a court of equity, should have dis- 
missed the bilL 

The character of the property, as mining and 
speculative property, is a leadinfif consideration 
in respect to the application of ine doctrines of 
acquiescence and laches. 

Snnnour v. Freer, 8 WalL 216 (75 U. S. bk, 

19, L. ed. 806); BusseU v. Miller, 26 Mich. 1; 
Pierce v. Pierce, 22 Northwest. Rep. (Mich^ 81; 
CleggY. Edmondson, 8 DeG. M. & G. 787; Hume 
Y.Beale, 17 Wall. 886 (84 U. S. bk. 21, L. ed. 
602); NetUes v. Nettles, 67 Ala. 699; Phtlippi y. 
Philippe, 115 U. 8. 151 (Bk. 29, L. ed. 886^; 
SulUvan v. Portland S K. B. B. Co. 9iTJ. 6. 
806 (Bk. 24, L. ed. 824); Brown y. Co. qf Buena 
Vieta, 95 U. S. 157 (Bk. 24, L. ed. 4!^); Godr 
den y. SknmOl, 99 U. 8. 201 (Bk. 26, L. ed. 
481); Oer. Am. Seminary y. Kiefer, 48 IQcb. 
105: Hasfward y. Nat. Bank, 96 U. B. 611 nSk. 
24. L. ed. 856): Chymes y. Sanders, 98 U. 8. 55 
OBk. 28, L. od. 798); PBndergart y. Turton, 1 
Younge A 0. Oh. llO; Earnest v. Titian, 8 L. 
J. Ch. 518; Eeamf Appeal, 81 Pa. 278; PU- 
lardY. Clayton, 1 Eay & J. 462; Twin Lick Oa 
Co. Y. Marburv, 91 U. 8. 585 (Bk. 28, L. ed. 
828); Rule v. Jewdl, 18 C!h. Div. 660; Allen v. 
Allen, 47 Mich. 74; Pratt v. Col. Min. Co. 
Sawy. 854; Harlow v. Lake S. Iron Co. 41 MicU« 
588: HaffY. Hdff, 54 Mich. 511. 

Messrs. Amhley Pond and Hoyt Post, tot 
aooellce* 

j^road Co. y. Durant, 95 U. 8. 576 (Bk. 24. 
L. ed. 891) holda: "When a conveyance of real 
estate is inade to the grantee as trustee, without 
setting forth for whom or for what purpose be 
is trustee, parol evidence Is admissible to estab- 
lish the fact." That case came up from Ne> 
braska, but the Nebraska Statute of Frauds at 
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ttuit time was identical with the Statute of 
Michigan invoked by the defendants here. 

Applying that ruling to this case, and the 
andisputed oral admissions and declarations 
made by Loring to Frue and Palmer at the in- 
teiriew in July, 1868, taken with the contract 
from Mason, running to Lorinjo^ as trustee, make 
out a perfect case for complamant. 

1 Perry, Trusts, § 82, citing Oripp9 v. Jee, 4 
Bro. Ch. 472; BoUtng$kead t. Allen, 17 Pa. St. 
276; Precast v. QraU, 1 Pet. C. C. 864; Mor- 
ton ▼. Tewart, 2 Tounge A 0. Ch. 67; ffutch- 
ifUY.Lee,lAik.Ul; QfrteY. Legoett,2S'Bej:h. 
889. See also Browne, Stat. Fr. § 111; Ktngs- 
hunt T. Bumtids, 68 DL 800; Urann ▼. Ooates, 
100 Mass. 681. 

The courts have uniformly opposed such a 
stringent construction of the Statute of Frauds 
as would encourage its use as a doak or protec- 
tk>n of frauds. 

Ko particular formality is reonired or neces- 
sary in the creation of a trusi. It may be by 
an express declaration, or by any informal mem- 
oranaum; Bellamy v. Burrow, Cas. t. Talb. 97; 
.Fl^tA^ V. i^l^^, 10 Johns. 496; Cortex. Leggett 
and Uranr^ v. Ooatet, mpra: or by letters, Vors- 
tor ▼. HaU, 8 Yes. Jr. 696; 8, 0. 6 Ves. 808; 
MofUaguB v. Hayes, 10 Gkay, 609; Kingsburv v. 
Burrmde, 68 Bl. 810; by a pamphlet, BarreU v. 
Joy, 16 Mass. 221 ; by a receipt, Faxon v. Folvey, 
110 Mass. 892; bv a deposition or affidavit, Fin- 
ney ▼. FeUows, 16 Vt 626; by a recital in a bond, 
OomesY. Tradesmen's Bank, 4QandtA(i2; Bragg 
T. PatUk, 42 Me. 602; by recital in a deed, 
Wriahi v. Douglass, 7 W. Y. 664; though the 
dfeecTrun to third parties, BarreU y. Joy, supra; 
or by an answer in chancery, Patton v. Chamber- 
lain, 44 Mich. 6 and cases dted; Hutddnson v. 
TindaU,^ Green, Ch. 867; Maocutbin Y.Oromr 
uM, 7 Gill & J. 167; Barron Y.Barron, 24 Vt 
876; in short by any writing in which the fldu- 
<dary relation between the jheu^cs and its terms 
can be clearly rea4. 1 Penr, Trusts, § 82; 
Browne, Stat of Frauds^ %% 88, 109. 

The question has arisen whetiier the chanse 
in the wording of the statute, requiring the 
trust to be created or declared by an instru- 
ment in writing, works any change in the con- 
struction to be given to it, and the rulings seem 
to have been almost uniform that it does not 

Pinnoek v. Ctough, 16 Yt 608; Jenkins v. SI- 
dredge, 8 Stoiy, 294; Urann v. (hates, 109 Mass. 
681, 685; Bcnrdl v. JoywoA Faxon v. Foltey, 
sumra; Biehardson v. Woodbury, 48 Me. 206; 
MeCleUan v. McCleOan, 66 Me. 600; Corse v. 
Leggett, Wright v. Douglass, supra; Cook v. 
Barr, 44 N. T. 156; Patton v. Chamberlain, 
supra; WhiU v. Fitzgerald, 19 Wis. 480. 

Frcnn the foregoing authorities it seems well 
catablished that the words "created or de- 
dared," mean nothing different from " mani- 
fested or proved " and that the words " by deed 
or conveyance " do not substantially change the 
construction given to the statute. 

Perry, Trusts, sec. 8i; Browne, Stat of 
Frauds, sec. 104. 

But conceding these writinn to have been 
soffldent imder the Statute of Frauds to estab- 
ttsh an express trust, is the matter affected by 
the Midiigan Statute of Uses and Trusts? 

This statute was adopted from New York, 
and most of its provisions are identical with the 
Kew York Statute of 1880. 

118 U. 8. 



The object and effect of the statute is fully 
discussed in Wiliard's Equity, p. 414 et seg., 
and Washburn on Real Property, Vol. 2, p. 212. 

It was enacted in Michigan in the Revision 
of 1846, and stands as chapter 68, Rev. Stat 
1846. But a very important modification is 
made in section 11 of the Act The New York 
Statute specifies but four purposes for which 
an express trust may be created. 

The Michigan Statute adds a fifth. 

Wisconsin in 1849 enacted the Michigan Stat- 
ute Mr^oMni. 

The effect of subdivision five seems never 
to have been directiy passed upon by the Mich* 
igan Supreme Court but in Wisconsin it has 
been fully discussed in several cases. In Mar- 
vin V. Titsworth, 10 Wis. 820, it was overlooked, 
and the New York decisions followed. But in 
White Y, Fitzgerald, supra, Goodrich v. Milwau- 
kee, 24 Wis. 422, and Riehl v. Bingen/ieimer, 28 
Wis. 84, the cases turned upon the effect to be 
given to this section. 

In Ooodricli v. Milwaukee the cose of Mar- 
tin V. Thtsworih, supra, is expressly overruled, 
and White v. Fitzgerald approved and followed. 
The court holds as to said fifth subdivision 
as foUows: 

" The addition of that subdivision to the four 
whidi precede it and which are found in the 
Statute of New York establishes, as it was un- 
doubtedly intended to do, a pulley in this State 
upon the subject of active trusts entirdv differ- 
ent from that which prevails in the State of 
New York. It shows very dearly that no act- 
ive trusts were intended to be affected or abo!- 
ished by any provision of the statute, though 
the language of some of its sections, literally 
construed, may be broad enoifgh (r indude 
them." 

Has the trust thus established been since 
abandoned or abrofl;ated? 

Upon this question the burden of proof Is 
upon the trustee, as held in Seymour v. Freer, 
8 Wall 202, 216 (76 U. S. bk. 19, L. ed. 806, 
811). See also Prewst v. Orals, 6 Wheat 481. 
497 (19 U. S. bk. 6, L. ed. 811, 816). 

To abrogate a trust by denial and tadt ac- 
quiescence there must be a definite act of de- 
nial, of unmistakable import and not a mere 
ambiguous and uncertain declaration of future 
intent The 9Ct must be of a nature somewhat 
akin to what is requisite in adverse possession, 
or to what would amount to an ouster as be- 
tween tenants in common. 

(hmpau V. Campau, 46 Mich. 867. 

In the absence of any change in titie or sur- 
roundings or of any circumstance calling upon 
the cestui que trust to assert his rights or stand 
estopped, mere tadt acquiescence will not bar 
a direct express trust wnere the interest is one 
in real property, unless continued at least so 
long as to constitute a bar at law under the 
Statute of Limitations. 

Perry, Trusts, sec. 864; Ang. Lim. sec 468, 
note 2; Story, Eq. Jur. sec. 1621 a. 

In Baker v. Whiting, 8 Sumn. 476, 486, Mr, 
Justice Story says: " I apprehend that in the 
case of a trust of lands, nothing short of the 
statute period which would bar a legal estate 
or right of entry would be permitted to operate 
hi equity as a bjGur to an equitable estate.' 

See also WiUiams v. First Presb. Society, 1 
Ohio Bt 478; Kane y. Bloodgood, 7 Johns. Ch. 
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00; Edb&rUon ▼. Wood. 15 Tex. 1; HunUr ▼. 
Huhbofrd, 96 Tex. 687; HiOMl ▼. Modburjf, 58 
N. T. 98; Morriam y. ffaaam, 14 Allen, 616; 
(hmpo ▼. Jaekoon Iron €h. 49 Mich. 89. 

The writings indicate only that the purchase 
was intended to be a Joint purchase on behalf 
of Palmer, Frue and Loring; but a Joint pur- 
chase means a purchase in equal interests, if 
nothizig to the contrary appears. Up to the 
time of the deed from Mason to Loring in trust, 
February 18, 1869, there was nothing more 
definite than the dear inference, from the fact 
that Uie purchase was a Joint one as to what 
the respectiye interests were. The case, then, 
upon tne writings as they appear up to that 
time, stands Just as it would if the deed instead 
of running to Loring in trust, had been to Lor- 
^ in trust for hunself , fYue and Palmer. 
Thien it is dear the interests would haye been 
equal. 

Whits y. FiUgerald, twpraj Freem. Coten- 
ancy and Partition, sec. 105; Ja/rrtU r. Johnson, 
11 Oratt 827; ShieU y. 8U»rK 14 Ga. 429; E»- 
warda y. JSdwardi, 89 Pa. St. 869: Long y. Ifd- 
Dougald. 28 Ak. 418; Doihiel y. OoUier, 4 J. J. 
Marsh. 602; Campau y. Oampau, 44 Mich. 81: 
EberU y. FUher, 44 Mich. 551; 1 Washb. Real 
Prop. 4th ed. 642, sec. 2, 658, sec. 8; OftaUe- 
foux y. Due/iarme, 8 Wis. 287; SSiove y. Dow, 18 
Mass. 629; JSHgoumev y. Eaton, 14 Pick. 414; 
Durant y. Johnson, 19 Pick. 544; Northrup y. 
MeQiU, 27 Mich. 284; HuUshinson y. Dubois, 45 
Mich. 148; SJioemaker y. Smith, 11 Humph. 81; 
Edwards y. Edwards, 89 Pa. 884; Buck y. 
Swasey, 85 Me. 41. 

Mr. Geo* F. EdmuncUf also for appellee: 

The trust may be proved by any spedes of 
written evidence, and does not require any 
formal declaration or instrument. 

Oompo y. Jackson Iron €h. 49 Mich. 89. See 
ako notes to Howell's Annotated Statutes of 
Mich. Vol. 2. p. 1447. 

The prior operations of the parties and the 
fact of the trade with Mason for this land being 
made by Palmer and Frue, and Loring being 
asked by letter and tdegraph to complete the 
purchase, and bfs doing so and taking the con- 
tract of Masof ^ to hinudf as trustee, and his 
admission in his answer that he did so on this 
state of written communication, demonstrated 
that a trust was intended and created in him by 
writings. 

The only point really made by Loring was 
that Palmer did not furnish his share & the 
purchase money, and that he (Loring) had, 
therefore, the nght to appropriate the land to 
himself for this cause alone. 

This point was insisted upon before the ac- 
counts were taken. Now, an account being 
taken, it appears that Loring had in his own 
hands funds of Palmer all the time, subject to 
his control, more than adequate to satisfy all 
Palmer's one third of the purchase money. 
This is now demonstrated by final report of 
the master, not excepted to. 

The contract of Loring, as trustee, with Ma- 
son to oonyey to Lorinff, in trust, the land, is in 
itsdf a full and sufflaent declaration of the 
trust; and parol evidence Is admissible to ascer- 
tain who the beneficiaries were. 

B. B. Oo.y. Durant, 95 U. S. 576 (Bk. 24, 
L. ed. 891); ChweU y. Bprinas Co. 100 U. a 55 
(Bk. 25, L. ad. 547). 
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Section 5571, Howell's Statutes of Midiigaa 
(nibsection 9), declares that: 

"The preceding seventh section shall not ex- 
tend to cases where the alienee named in the 
conveyance shall have taken tibe same as an 
absolute conveyance in his own name without 
the knowledge or consent of the person paying 
the consideration, or when such alienee, in vio- 
lation of some trui^ shall have purchased the 
lands so conveyed with moneys belonging to 
another person." 

Now in this case there is no contradiction in 
the answer or evidence that the purchase was 
expected and intended to be on Joint account of 
Palmer, Frue and Loring; and in such case it 
is clear that Loring shomd have taken the con- 
tract from Mason to convey to all three. But 
without the knowledge of Palmer or Frue, 
Loring took the contract to himsdf , as trustee, 
without naming in the contract the other ben- 
eficiaries. 

Afterwards, when having money enough of 
Palmer's to pay more than all of Palmer's share, 
he took a deed directly to himself without the 
knowledge or consent of Palmer. Li so doins 
he brought himself directly within section 5571 
of Michigan Statutes and oecame a trustee for 
Palmer ex maUficio, 

Whatever may have been the difficulties when 
the decree was made bdow, before it appeared, 
as it now does, that Loring had sufficient funds 
of Palmer's to pay his shfu«, there can be now 
none whatever, for there was in the hands of 
Loring sufficient funds of Palmer's to supply 
his whole share of the consideration to be paia 
to Mason for the land, and so there could nave 
been no fault or laches whatever on the part of 
Palmer. And as is admitted in the answer and 
proved by the papers, there was at first a law- 
ful trust, duty and obligation on the port of 
Loring, that trust would continue until lioring 
oould get rid of it by showing a failure of duty 
or laches by Palmer. This is confessedly n^- 
atived by the master's report, riiowing that all 
Palmer's funds were in Lorinff's hands and at 
his disposal, and that he has in fact, keepinff 
all the accounts himself, more than enough ox 
Palmer's money to pay for Palmer's one third 
interest in the land so to be acquired. 

If Loring, in this state of drcumstances. took 
the actual and legal conveyance from ^lason 
directly to himself personally, and not in trust, 
(which does not disunctly appear in the papers)^ 
then, within the express provision of the Mich- 
igan Statute, Loring's conduct was a fraud 
upon the rights of Palmer, and is capable of 
being redressed by the mediod contained in the 
decree bdow. 

Mr. (^tl^tTtM^teaWaite delivered the opin- 
ion of the court: 

This is a suit in equity brought by Charlee 
H. Palmer, the appellee, against Elisha T. Lor- 
ing and Charles A. Welch, the appellants, to 
obtain a conveyance of one undivided third. 

rof the N. i of the N W. i, and of the N. 
i of the S. W. i, dec. 28, T. 56, N. R. 88 
W., Houghton County, Michigan, contalninj^ 
in all 120 acres, on the ground that the laQ<& 
were bought from Thomas F. Mason for Lor- 
inff, Palmer, and William B. Frue, and the 
title taken by Loring in trust for himsdf and 
his associates. The material facts are theae: 

lift U. ». 
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From the year 1866, and perbaps before. 
Plilmer, Loring uid Fnie bad been engaged 
fan the puxcbase of lands in the upper peninsula 
of Mknigan, in the formation of mining ooipo- 
rations, and in tbepurchase and sale of minmg 
■tocka. Frue reeioed at the time in Houghton 
Ooun^, which was in the upper peninsula. 
Palmer at Pontiac, Michigan, and Loring at 
Boston, Massachusetts, but Palmer spent much 
of his time at the peninsula and in its vicinitj. 
During all the time the purchases were gener- 
ally made and the titles, both of lands and 
stocks, taken in the name of Loring, as trustee 
for all the parties in interest. Among other 
lands purdiased In this way were some which 
were afterwards put into the Osdpee Mining 
Company, a minmg corporation promoted by 
these parties, with a capital stock consisting A 
flO.OOO shares, of which Loring and Fnie each 
owned 2,250, and Palmer 2,220. 

Under these circumstances Palmer and Frue 
met Thomas F. Mason of New York, at Hough- 
ton, and negotiated with him tm the purchase 
of the lands in question. The price was to be 
$20,000; payable |6,C00 down, $7,500 in six 
months, aod $7,600 in eight months, with in- 
terest at the rate of 7 per cent per annum on 
the last two s^ms. No contract was executed 
at the time, as Mason preferred a form which 
he had at home, and the matter was postponed 
until he got thoe, with the understanding that 
Loring should execute the formal contract in 
New York, and pay the $5,000. A memoran- 
dum of the transaction was, howerer, made at 
the time and assented to by both parties. This 
memorandum has been lost, but Uie testimony 
shows that it was substantially the same as the 
contract made with Loring, hereinafter referred 
to, except that either "Charles H. Palmer and 
William B. Frue" were named as vendees, or 
*'Charles H. Palmer and his associates." 

The same day this occurred Palmer wrote 
from lOdUgan to Loring, in Boston, as follows: 
"Searsarge Muiing Company, 
Calumet, Mich. June 18th, 1868. 
•^ T. Loring, Esq., 

*a)ear Sir: I have this day bought of T. F. 
Mason the following lands in the BecU section 
28, namely: the north half of the northwest 
qiiarter, and the northwest quarter of the south- 
west quarter, in all 120 acres, for $20,000; $5,000 
down, $7,600 in six months, ana $7,500 in 
eight months, with 7 per cent interest on 
the last two sums. I had the contract drawn 
op and was ready to pay him the $5,000 down; 
but as he had Just come from Ontonagon and 
the boat was to leave in two hours, he preferred 
to return to New York and write such a con- 
tract as he had given Hurlburt on his purchase, 
and have von execute the contract and pay him 
the $5,000. He will then send you the con- 
tnct, and I want you to see it carried out in 
all respects. ]l((ason agrees that if you are 
away or do not do this, he will send it to me to 
do^ and to carry out as I have agreed to da 
Mr. Mason has given me his word, in the pres- 
ence of Frue, that all this shall be done as he 
Mreed, and that I shall have the land— mt^dng 
mi word as good as his deed. There was not 
time to do this before Mason left, and I want 
▼ou to treat him in this matter without doubt- 
log hfan at alL I will write you again this 
evening and send the contract Ihaddnwn up. 
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He has a copy of it, with the terms as I have ISM] 
stated. This matter is very important The 
purchase wiU add to the Ossipee five dollars 
per share at once in actual value. I do not 
want anything said of this at alL You wUl 
see bv this that we shall get a division with 
the Heda so as to get what will make a mine 
out of it by itself. We can make the Calumet 
vein by this over 8,200 feet in length. The 

C chase is very important Isenduiisbythe 
ds of Randall, and will write a^dn to-night 
by malL Do not mention this. O you can, I 
would go to New York and see Mason and 
close this at once. In no case will this be neg- 
lected. It is a fortune to us If weU handlecL 
Mason has the contract whidi I drew up, and 
will show it to you. But this wUl tdl you 
what is to bedone. I ffive a sketch of the land. 
When I present the whole matter you will see 
how important it is to us. We can take from 
Hecla from 1,550 to 2,805 feet in length, and 
still give them out of thie purchase double the 
amount of mining value that we cet from them. 
The fact is, this ground bought u worth more 
to them than the ground next toOssipee. It is 
for this reason that I do not want anything 
said till we have fully considered this matter 
together and see how we shall open it to Shaw. 
Tms is a rough sketch of the land bought. The 
vein is nearer to it than I have given the dotted 
lines, as if made to divide between them. Hecla 
would be free then to give us 100 acres, 50 of 
which would cany the vein, and we should 
give them 100, all of which would carnr the 
vein. You will see the importance of this 
matter, and that we should not say anything 
till we consult. The Heda is rich and we can 
make the Ossipee as rich. 

"Truly Yours, Charles H. Palmer." 
The next day he wrote again as follows: 
" Eearsarge Mining Company. 

Calumet, Mich., June 19th, 1868. 
"E. T. Lorinj, Esq., 

" Dear 8ir: I have drawn a map of the land 
bought of Mason. The Hecla owns all in the 
section, but Uie 40 and 80. You may say that 
Shaw will not do anything about it We can 
wait as lon^ as he can, as we have enough to 
mine till the Hecla needs some of this land. 
The least I would take now would be the 80 
next the Ossipee, through which the lode runs, 
and most likdy with the right of mine perpen- 
dicular to the vein in the d&ection of the line 
A B. I do not think best now to say anything 
to Shaw about this. I have given on the other 
side the land in the Calumet section 14, bought 
by Hurlburt I could have bought this a year 
ago last winter for $40,000, hidudhig the 120 
now bought. If I had done so, we could now 
have this land in 28 for nothing, as Shaw will 
have to buy Hurlburt out even at $100,000. 
Stanton, who now has the Huron, is intendinff 
to buy Hurlburt out in 14, and I wish vou would 
see him when he returns, and urge him to do 
it Hurlburt bou^t of Mason some 1 ,200 acres 
of land in 14, 15, 11, 22, and 28. If Stanton can [325 
get the land in 14, 480acres, and the land in22, 
on the east half, I should like it, as the land in 
22 is desirable for us. Hurlburt offered the 
land hi 14 to Stanton for Huron stock. This 
would be a good thing for Stanton. I shall 
write Stanton on this subject This matter is 
not to be talked about Ihad a long talk with 
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Stanton, and lie is inclined to buy it He has 
let Hurlburt have money. 

*'I send the duplicate of the contract I gave 
Mason. Mason is to write a contract like his 
contract with Hurlburt, and send to you. Ma- 
son talked this matter over with Frue and my- 
self, and says we shall have this land as agreed, 
and that hJs word is as good as his deed. I 
trust nothing will be left undone to carry this 
out, and you had better go to New York and 
see it done. We shall get out of Hecla all I 
have indicated. The land we would exchange 
Ib more convenient on surface and imderground 
for them than what they would give us. It 
will be under their machinery and improve- 
ments. This is a great thing for Ossipee. Tou 
had better telegraph me as soon as this is done, 
as I shall be most anxious about it I wrote to 
you toHlay and sent by Randall, and I write 
this by mail. I shall put a note on this for 
Burr to open, in case you should be absent On 
the $6,000 to be paid down, pay interest if Ma- 
son wants it If Burr reads this, I wish him to 
see all is done which he can do. Send the 
$5,000 in case you are not there to execute the 
papers, saying that you will execute them and 
return them as soon as you get home, as they 
can be sent to you. I do not want anything by 
which Mason can get out of this. He agieea 
that if there was any hindrance on your part, 
to send tliem to me to execute. 

"The S. P. is dohig finely, 80 tons a week. 
To4ay 60 tons have been shipped, and by Mon^ 
day morning there will beat the smelting works 
60 tons unsmelted. I think we have a sure 
thing in the S. P. We must make a family 
concern of Ossipee, and I would not sell any 
stock in it We can make it put on its own im- 
portance. This we will do. I see this matter 
clearly. I write in haste and db not read over. 
3261 ''Truly Tours, Charles H. Palmer. 

^*Bo particular to say nothing about Stanton's 
wishes. We need not buy any Heda unless 
upon good time and satiaactory prices. We 
shall have a Heda of our own. I think the S. 
P. will improve upon what she is now doing. 
The 40 acres is less than 860 feet from line of 
vein. In case you want us to raise $6,000 here, 
write us or telegrnph, and we will use it for 
the mine." 

Endosed in this was a copy of the memoran- 
dum made while Mason was m Michigan. After 
the reodpt of these letters Loring wrote and per- 
haps tdegraphed to Palmer approving thepur- 
diase. 

On the 26th of June Loring also wrote W 
Hart Smith, of New York, as foUows: 
^'Ofiice of the South Pewabic Copper Company. 
81 Eilby Street, 

Boston, June £S, 1868. 
''W. Hart Smith, Esq., Trea$„ New York. 

"Dear Sir: I recdved letter this morning 
from Mr. Palmer, who is very desirous I should 
see Mr. Mason before leaving for the Lake, 
which I intended doing on Saturday, ther^ore 
telegraphed you this morning, requesting to be 
advised as soon as Mr. Mason returned, which 
I will thank you to do by tdegraph at the ear- 
liest date, as this may enable me to leave here 
on Saturday evening's boat and see Mr. Mason 
on Monday morning, if not before. 

"Truly Yours, E. T. Lorinf." 

Smith was the treasurer of the Quincy Ifin- 
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ing Company, of which Mason was president- 
On the next day, June 26, Mason, in New York, 
wrote T. Henry Perkins, in Boston, as follows. 
"T. Henry Perkins, Esq. 

'*Dear Sir: I send herewith contract for sale 

of 130 acres of land, which I wish you to [ '\ 

Mr. Loring, and have him execute, either for 
himself or Mr. Palmer; (I made the trade with 
Palmer) fill in the name of whichever Mr. L. 
dedres, and deliver over to Mr. Loring upon 
his paying you $6,000. 

"If Mr. Loring is not prepared to comply, 
you wiU not press the matter, but return the 
papers. I was tempted to sell by the offer, but 
perhaps I made a mistake ; mx)bably I might 
obtain more from the Hecla Company by hold- 
ing long enough. 

^'Mr. Palmer requested the transaction kept 
private for the present, so you will please say 
nothing about it 

"Truly Yours, Thos. P. Mason." 

Between the date of this letter and Jime 29, 
Perkins filled the blanks in the contract with 
the name of Elisha T. Loring, trustee, and Lor- 
ing signed it as trustee. He also made the down 
payment of $6,000, which was remitted by 
Perkins to Mason, so that he got it in New 
York on the 29th, and on the same day Palmer^ 
in Michigan, received from Loring, in Boston, 
a tdegram dated the 27th, stating that the con- 
tract had been dosed and that he would start 
for Lake Superior the same day. 

The f oUowing is a copy of the contract which 
was thus executed: 

"This agreement made the di^teenth (18^ 
day of June, one thousand d^t nundred ana 
sixty-dght, between Thomas F. Mason, of the 
City, County and State of New York, of the 
first part and Elisha T. Loring, trustee, of the 
City of Boston, County of Suffolk, State of 
Massachusetts : 

" Witnesseth, that said party of the first part, 
in consideration of the sumoi twenty thousand 
dollars to be paid as hereinafter mentioned, 
hereby agrees to sell unto the said party of the 
secona part all the following described prem- 
ises, to wit: situated in the County of Houghton 
and State of Michigan, the north half of the 
northwest quarter, and the northwest quarter 
of the southwest quarter of section twenty- 
three, in township fifty-six, north of range 
thirty-three west; which said premises the salid 
party of the second part hereby agree to pur- 
chase and pay for in manner following, to wit: 
the sum of five thousand dollars on the execu- 
tion and delivery of this instrument; the sum 
of seventy-five hundred dollars at the expira- 
tion of six months from the date thereof; and 
the sum of seventy-five hundred dollars to be 
paid dght months after the date thereof; with 
mterest on the sum of fifteen thousand dollars, 
at and after the rate of seven per cent per an- 
num, from the date of this instrument till the 
same shall be paid. 

"It is further agreed, between the parties to 
this instrument, that said Mason, the party of 
the first part, will receive the said sum of fif- 
teen thousand dollars, or any part thereof, at 
any time prior to the dates ox payment herein- 
before mentioned, and that, upon the payment 
of the entire sum of fifteen thousand dollars 
and interest, the party of the first part shall 
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make, ezecate, and deliyer to the party of tbe 
ieoond part, or hla assigns, a proper deed for 
the oonyeying and assuring to nim the fee 
simple of eaid premises free from all incum- 
brances, which deed shall contain a general 
warranty and the usual full covenants. 

" It is further agreed that said party of the 
second part shall m entitled to immemate poa- 
aession of said lands and premises herein de- 
scribed, and shall pay all taxes or assessments 
of erery name andnature assessed and imposed 
CO said lands and premises after this date. 

"It is further hereby expressly understood 
and agreed that the said terms of payment 
mentioned in this contract are hereby made 
material, and that the failure to pay any of 
said Installments or interest on the days named 
for the payment thereof, ahiUl render this con- 
tiact absolutely null and void, and that any in- 
stallment paid before such failure shall, by such 
failure, be forfeited, and tbat, whatever amount 
may be iMdd, any failure of payment of any of 
said installmenta and interest, as the same shall 
fan due and become payable, shall make this 
contract absolutely voia, and all rights, inter- 
ests, or titles under this contract shall be for- 
fdted, and all and every equity and right in 
the said party of the second part, his hdrs or 
wsAgDB, shdl thereby determine and become 
void. The clause in tMs contract mentioned, 
relative to the execution of a deed of the said 
I party of the second part, being, bv the agree- 

•[319] ment of the parties hereto, expressly made sub- 
ject to the agreement of forfeiture in case of 
any failure of payment of said installments and 
interest, as the same shall fall due and become 
payable. 

^*It is further understood and agreed that 
each and every of the stipulations hereinbefore 
hi this contract mentioned shall apply to and 
bind the heirs, executors, administrators, or as- 
signs of the respective parties. 

" In witness whereof, the parties to these 
presents have hereunto set their hands and 
seals the day aarl year first above written. 

" Thos. P. Mason, 
"E. T Loring, TnuUe. 
'* Sealed and delivered in presence of^ 
" Wm. Hart Smith, as to signature of T. F. 
Mason. 

''H. F. Atwood, as to signature of E. T. 
Lorine, Trustee." 

Cn the 22a of June Palmer telegraphed from 
Hidii^an to Loring that he had paid $5,000 for 
him, Loring, there, and asking that he pay the 
same amount to Mason and execute tne con- 
tract This was Frue's money, and it was after- 
wards so treated by all the parties. The re- 
mainder of the purchase money was paid by 
Loring when it became due, and as soon as the 
payments were made in f idl Mason conveyed 
the property as called for by the contract 

Ko moneys were paid by Palmer to Loring 
with particular instructions to use them in pay- 
ing for the land, but Lorine had for some years 
been acting as the financialagent of Palmer in 
Boston, and the accounts as stated by the mas- 
ter show quite a considerable balance of inter- 
est in favor of Palmer at the end of the years 
1807 and 1868, respectively. At first the cred- 
its to Palmer were principally from the sales 
of stocks, but during the years 1867 and 1868 
tbey were mostiy the proceeds of the discounts 
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of Palmer's notes, indorsed by Loring. In tbe 
latter part of the year 1868 the credit of both 
the parties seems to have been somewhat im- 
paired, and there was considerable difficulty Id 
raising money to meet maturing obligations. 
The first installment on the contract with Masou 
fell due December 18, 1868, and there were 
notes of Palmer whidi had been discounted 
maturing about the same time to a considerable 
amount To raise the means to meet these ma- 
turing obligations Palmer, at the request of 
Loring, sold stocks of his own, from which 
$15,000 in money was realized. The sale was 
negotiated before the installment on the con- 
tract fell due, but the price was not paid until 
December 21, $5,000, and December 28, 
$10,000. All this money was paid over prompt- 
ly to Loring for Palmer's credit, and the ac- 
counts stated by the master show tiiat on the 
81st of December there was a balance due from 
Loring to Palmer of $17,050.25, and tbat there 
was a Dalance of interest account in Palmer's 
favor for the year of $775.55. In this state- 
ment of the account no charge is made against 
Palmer for any share of the purchase money 
under the Mason contract On the 18th of 
Februaiy, 1860, when the last installment to 
Mason fell due, the accounts show a balance in 
favor of Palmer of something more than $10,000. 
Between that time and March 20 this amount 
was substantially all used in payment of Palm- 
er's maturing notes, but on the last date Palmei 
sold other stocks, from which $8,000 in money 
was realized, and put to his credit After that» 
in Auc:ust, other notes were paid, and at the 
end of the year there was a balance against 
Palmer of $1,065.18, though the interest ac- 
count for the year showed a balance in his favor 
of $302.85. Here the transactions between the 
parties seem to have stopped, but on the 15th 
of March, 1872, Loring sola stocks of Palmer 
which he still held in his hands, from which 
$12,075 was realized, and afterwards during 
the year other sales were made, so that on the 
81st of December, 1872, the accounts show a 
balance in favor of Palmer amounting to 
$15,064.45, whidi included a balance of inter- 
est account in his favor, since the last statement, 
of $687.06. 

In the statement of the accounts to this time, 
for some reason, no charge was made against 
Palmer for certain stocks purchased in 1867, 
the price of which was $6,275, nor for any part 
of the Mason purchase, but the amount other- 
wise to his credit with Loring was sufficient to 
pay these items in full, principal and interest, 
and still leave a balance due ralmer at the date 
of the decree amounting to $527.52. 

On the 16th of March, 1869, Loring, at the 
request of Palmer, indorsed on a copy of the 
contract with Mason a declaration as follows: 

" Boston, March 16. 1860. 

" Whereas, Thomas F. Mason has deeded to 
K T. Loring, in trust, the lands described in 
the within <KKniment, and received therefor in 
payment the sum mentioned therein, with the 
mterest: Thertfare, be it known, for value 
Tec*dj I hereby acknowledge that C. H. Palmer, 
or Wm. B. Irue, one or either of them, lointly 
or separately, are the owners of the unaivided 
one £nirth part of said lands, and I hereby ob- 
ligate myself, hdrs, and executors to account 
to said ralmer, or his assigns, for one fourth 
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part rec'd for the lands in question wbenerer a 
«ale shall be made of the same. 

" Elisha T. Loring. 

" Witness: James Moore." 

This represented the interest paid for with 
Frue's $6,000, and Palmer obtained it at Frue's 
request, so that he, Frue, might have some- 
thmg to show for his interest in the land. Aft- 
erwards, on the 22d of May, 1860, Loring con- 
veyed to Frue an undivided one fourth of the 
property, and be claims no further interest. 

On the 22d day of February, 1869, Loring 
wrote Palmer as follows: 

" I therefore deem it my duty, and as an act 
of courtesy towards you, to notify ^ou that 
whatever additional proportion jou wish to se- 
cure for yourself in section 28, it will be neces- 
sary for vou to remit the amount of the cost of 
sudi additional portion as you desire prior to 
the 20Ui of March; otherwise I shnll consider 
as mine and retain the three fourths interest in 
section 28 which I have paid for." 

In October, 1871, Lonng sued Palmer for a 
balance claimed to be his due on general ac- 
count, and the bill of particulars snowed the 
amount demanded to be large. Nothinff was 
claimed for parents on account of the Mason 
purchase. This suit was pending until June, 
1874, when it was discontinued, and on the first 
of July, 1875, Loring conveyed the land to 
Welch in trust for him, Loring, and his chil- 
• I ren. This suit was begun December 20, 1875. 
The circuit court rendered a decree in favor of 
Pnlmer, and from that decree this appeal was 
laken. 

The question which meets us at the outset is 
whether the trust in favor of Palmer, on which 
the case depends, has been sufQciently estab- 
lished. A Statute of Michigan provides that 
"Express tnists may be created for any or either 

of the following purposes: 

« » « « • 

*' 5. For the beneficial interest of any person 
or persons, when such trust is fully expressed 
and clearly defined upon the face of the instru- 
ment creating it, subject to the limitations as to 
time prescribed in this title." 2 Howell, Ann. 
Stat. § 5578, p. 1448. 

llie trust relied on is an express trust, and it 
relates to lands in Michigan. Consequently it 
must be established according to this statute, 
which it is contended requires proof of the erect' 
lion of the trust by a written instrument that 
fihall clearly express and fully define on its face 
the rights of the respective parties thereto. It 
is not enough, as is claimed, to show the exist- 
ence of the trust by writing. The proof must 
be that it was originally created by a written 
instrument sufficient in form. In the view we 
take of the case it is unnecessary to inquire 
whether this is the true rule or not, for in our 
opinion, the evidence is sufficient to meet all 
these requirements. 

We do not understand it to be denied that 
the letters of Pali .er to Loring under date of 
June 18 and June 10; the memorandum of the 
agreement made in Michigan at the time of the 
negotiations by Palmer and Frue with Mason 
for the purchase, and which was sent by Palm- 
er to Loring in the letter of June 10; thetele- 
Sam and letter from Loring to Palmer before 
e contract between Mason and Loring, trus- 
tee, was executed; the letter from Loring to 
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Smith, under date of June 26; the letter from 
Mason to Perkins under date of June 26; and 
the contract between Mason and Lorlnc, may 
all be read together as one instrument lor the 
purpose of establishing the trust If, upon the 
face of these writings thus read and construed 
together in tiie light of the circumstances which 
surrounded the parties at the time, a trust la 
fully expressed and clearly defined for the 
beneficial interest of Palmer, then his case has 
been made out so far as the creation of the trust 
is concerned. 

We begin, then, with the fact that Loring, 
Palmer, and Frue had been operating together 
for some years in buying mining lands, forming 
mining corporations, and selling mining stoclsa. 
Very generally the titles, both of lands and 
stocks, had lieen, during all the time, taken 
and held in the name oi Lorinff, as trustee for 
all concerned. Each party paid for his own 
share of the purchases, but Loring was the 
principal capitalist, and both Palmer and Frue 
relied on him to raise money for them to meet 
their obligations when necessary. This par 
ticular purchase was set on foot by Palmer and 
Frue, and it was of a kind of property in which 
the parties had been in the habit of dealing. It 
adjoined or was near to other property in which 
they were all Imrgelv interested at the time, and 
which they were Jointly engaged in advancing 
in value. The writinffs are to be read and con- 
strued in the light of Uiese facts. 

The contract of purchase, as reduced to writ- 
ing and finally ei^ecuted. is in the name of Lor- 
hdg, trustee. This on its face implies that it 
was made hj him for the beneficial interest of 
others besides himself, in whole or in part. 
Standing alone, it does not "dearly define' the 
trust which it apparently created, but taken in 
connection with the correspondence which pre- 
ceded it, and out of which it confessedly aroee, 
no room is left for doubt that it was made for 
the benefit of the thiee persons who had been 
so longoperating together in that kind of prop- 
erty. Fumer, in his letters acquainting Loring 
with what he and Frue had done in Michigan 
towards the purchasej^ys "It is a fortune to 
us if well handled;" "When I present the whole j. _^ « ^ 
matter you wiU see how important It is to ua. > ^^ ^ 
We can take from Hecla from 1,660 to 2,805 
feet in length, and still give them out of this 
purchase double the amount of mining value 
that we get from them. The fact &, this 
ground bought is worth more to them than the 
ffround next to Ossipee. It is for this reason 
that I do not want anyUiing said till we haye 
fully considered this matter together, and see 
how we shaU open it to Shaw. * • • Hecla 
would be free then to give us 100 acres, 50 of 
which would carry the vein, and we should 
give them 100, all of which would carry the 
vein. You will see the importance of this mat- 
ter, and that we should not say anything until 
we consult. The Hecla is rich, and we c^ 
make the Ossipee as rich." And again, "We 
shall get out of Hecla all I have indicated. The 
land we would exchange is more convenient on 
surface and underground for them than what 
they would give us. It will be under their 
machinery and improvementa. This is a great 
thinff for Ossipee. 

It Is said, however, that Frue does not appear 
to have been included as one of the benefidmea. 
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H» was one of thow who bad been operating 
togeUier^ and Palmer, in hia letter, apeaka ox 
bim aa haTingbeen maent when the n^gotia- 
tloDB were lyfl with Haaon in Michigan. The 
langu^ on thla aabject, in the letter of June 
19, la: '«Maaon talked tfair matter over with 
Fnie and myaelf, and aajra we ahafl haye thia 
land aa amed, and that hia word ia aa good aa 
Ilia deedf** and bealdea. in the memorandum 
of the agreement, made al Uie time of the 
s^gotiatioii, either Palmer and Frue were 
fluned aaTBodee^or Chariea H. Palmer and 
Ua aaMciatea, whidi, under the efavumatanoea, 
would imply the aame thing; 

Acain , tt ii aaid that the IndiTidual faiteraata 
«f the xeflpectiTe benefldariea are notatatad, 
«nd, theraiore, that the truat ia not aufficienUy 
defined to meet the requirementaof the atatute; 
but the rule in Ificbigan, aa well aa in all other 
fitatea where the prindptoa of the common law 
prerafl, ia that wnere a conTejance of landa is 
made to two or move pemna, and the instru- 
ment ia ailent aa to the mtereat which each ia to 
take, the pieauinption will be that their inters 
eataaieeq^iaL Oampau y. Campau.iii'MlciL 
9ii Bbert$Y.m$her,U Mich, tUSi Underthis 
(MS] rule the purchaae l^ Loiinf, aa trustee, was 
for the ecnial benefit of the miee parties in in- 
tereat, and the truat, therefore, inured in that 
way. Without doubt it waa expected that each 
of the parties would pay for ms own interest, 
and that as between tnemselTes neither diouda 
be bound for the other; but that is a matter the 
effect of which need not now be considered, as 
Palmer baa paid for hia ahare in fuU. There 
la nothing wnaterer on the face of the papers 
Co i n d icate that at the time the contract was 
made and the trust created it was expected that 
one abould haTe a greater interest m the pur- 
chaae than another. 

FhiallT, it ia daiibed the letters dhow that 
the pnrcbaae was made for the Oasipee Com- 
pany, and not for Loring, Palmer and Frue 
individually . We cannot ao read what was 
written. The Ossipee Oompanyhad been pro- 
moted by these parties. They bad bought the 
land wmch was made the basis, in whole or in 
part, of ita organizaticm. They were at the 
time of the purchase from Mason the three 
largest stockholders. The Ossipee waa a cor- 
pmtion, and it nowhere appears that theae 
partiea, or either of them, ha& ever been author- 
ted to make the purdiase on its account. 
There ia no doubt that all the parties expected 
to handle the property with a view to an en- 
lianoement of the value of Oaripee stock, but 
there is nothing whatever to indicate that the 
corporation waa to be in any way directly in- 
terested in the purchase. The lana mi^^t have 
teen, and undoubtedly was, necessary to the 
complete success of the company, but it was 
nertCTthdess, when bought, the property of the 
purchasers, who occup&d no such trust rehi- 
tions to the company aa to make thehr purchase 
inuie directly to its benefit; and beddes, the 
company is not now seeking to charge them as 
trustees. Palmer does, ind^. say in his letter 
to Loring; "The purchaae will add to the Ossi- 
pee $6 per share at once in actual value," and 
'We muat make a famfly concern of Oasipee, 
and I would not sell any stock in it; we can 
malce it put on ita own importance; this we will 
118 U. S. 



do; I see thla matter dearly;* and ''we diall 
have a Hedaof our own; " out this does not 
make Oasipee the purdiaaer, or the direct bene- 
fldary under the truat aa thua created and de> 
fined. The expectation of an indirect bmefit 
to their investments in Ossipee was undoubted- 
ly great, but nothing occurred to bind the com- 
pany to the purchaaers or the puTchaaen tothe 
company. 

We condude, therefore, that the original 
truat in favor of Palmer for acne third intereat 
in the property baa been sufficiently established. 

It is contended, however, that u the convey- 
ance was made to Loring as trustee for himself 
and Palmer and Fru^ then, under the Statutea 
of Michigan, the legal title vested at once in. the 
benefidtfies, and the remedy of Palmer ia at 
law and not In equity, because he holds the 
legal title to his share and not an equitable title 
merdy. The atatute referred to is as foUows: 

'*S6I!^. Sec 5. Every dispodtion of lands, 
whether hj deed or devise, hereafter made, ex- 
cept aa oUierwise provided in this chapter, shall 
be directly to the person in whom the right to 
the poasessbn and the profits shall be intended 
to be vested, and not to any other, to the use 
of, or in truat for, audi person ; and if made to 
one or more persona, in truat for or to the uae 
of another, no estate or interest, l^;al or equi- 
table, shdl vest in the trustee." 3 Howell, Ann. 
Stat 144fi. 

This, it baa been held, abolishes all expreas 
passive trusts in Michigan, but allows express 
active trusts when created in accordance with 
section 6678, dted above. BurdenoY, Ampene, 
14 Midi. 96: BeaduY. Kea/nUfL 14 Mich. 227; 
8t€$wn9Y. iibrte, 26Micb. 44; Tfumvion v. Wo- 
ten, 26 Mich. 284; ffifoMeh y. Mihoaukee, 24 
Wia. 480. But here the conv^ance under 
which Loringtook the title that he baa since 
conv^ed to Wdch did not create the trust in 
favor of Palmer. That was done by the origi- 
nal contract of purchase from Mason, read In 
connection with tnecotemporaneous correspond- 
ence between the parties; and the object of 
this suit is to charge Loring aa trustee under 
that contract, and^to compel him and hia 
grantee top^orm the trust which was then 
created. There ia nothing on the face of the 
deed to Loring to ahow that Palmer is the per- 
son for whom Loring took title in trust The 
legal title did not, therefore, vest in him by 
tmit conveyance. All he has is the equitable 
title which he acquired under the contract of 
purchase, and his purpose now is to compel 
Loring to convey to mm the legal title to nts 
share which passed from Mason when the con- 
tract was performed and the deed executed to 
hhn in accordance xdth ita provisions. This is 
rdief which a court of chancery alone can af- 
ford. So far as this record shows, Maaon koew 
nothing of the particiUars of the arrangement 
between Loring, Pdmer and Frue as to thdr 
respective interests. It is true the contract waa 
made with Loring aa trustee, but that ia alL 
The terma of hfi holding are nowhere ex- 
plained, and Mason p er for med his duty towarda 
all who were internted, when he conveyed to 
Loring in accordance with the terma of the 
contract The deedwas intended to and did 
vest in Lorinff the legal title in truat for whom- 
aoever it mi^t oonoen. Thia adt ia proae- 
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eutod to eatabUSh Oie f act (ItM Palraer wu (me 
of the penona concenied and to charge Loring 
•cconllnglf. 

The trust having tbtu been established and 
the jurlBdiction of a court of equity over the 
subject matter of the salt suslaiDed,lt lematmi 
only to consider whether the trust, which was 
originallr created, has been abrogatedby * 
doameot or laches. The last payment to }t 
was made Februarv 18, 1869, and this suit was 
not brought until December 20, 1BT5. 

This branch of the case is presented .. 
very differently from what It was to the court 
below when the inlerloculorj decree wai 
dered, and the cause lefened to a nuuter 
certain bow much was due from Palmer to 
Lorins npon the purchnae mon^ paid to Ma- 
son. It waa then supposed that I^lmer bad no 
money in the bands of Loriug which could be 
used to par on the land when the deferred in- 
stallments fell due. The court then found that 
no port of the proceeds of the smelting stock 
or the Hecia stock was applied to such pay- 
ment, and that all went into Palmer's general 
account with hia consent It now appears that 
when each of the installments wa» paid, or 
veT7 soon thereafter, Palmer hod or ought to 
have bad a balance to his credit much more 
than suffldent to meet his share of what was due. 
The tesHmoor shows very clearly that seitber 
nf the parties had acoTTectuDderatanding of the 
stats « their accounla with each other at the 
time. Palmer kept no books of his own, 
nnd those of Lonng were not at all re- 
liable. Loring always claimed that Palmer 
was largely In bis debt, and Palmer does not 
seem to have had then any means of show- 
ing the contiat;. His own credit was ex- 
hausted, and Loring had poeaesaioii of all his 
securities. Consequent, wbtm Loring rallied 
on him to pay by the %th of March, be did 
not abandon hIa claim, but he sold Us Hecla 
stock and paid the proceeds to bis general 
credit and waited for dme to ^ow whether 
this was enough to preserre his Interest or n 
Be gave no special direction for Its applicatlc, 
but, under the circumstances, the law wQI ap- 
ply It to the only debt he then owed to Loring, 
and that was hia share of this purchase money. 
Loring, by keeping the charge forthepurchase 
money out of his BCCoanls.canootdeprivePalm- 
er of his rlf^t lo the application of bis credits. 



WHS discontinued, _ . - — , 

this was because he haS "'nacertaiaed tbiU 
Palmer was utterly Irresponsible and wortb- 
tcsa." Now it turns out that when the suit 
was abandoned, be was himself In debt to 
Palmer, and that all tbe time he bad securities 
in hIa hands wbleb were largely in excess of 
any amount he had paid for I^mer on tbe 
land or otherwise. Under these circunutaoces 
It is Impossible to say that the evidence makes 
outacaseof actual abandonment, or that Palm- 
er has been guilty of auch laches aa to bar 
bim of the equities which are now ao clearly 
shown to have existed in hIa favor all the time. 
Ills delay in bringing the ault is to be construed 
in connection with the uncertain^ that existed 
aa to the true situation of hia accounts. Lw- 
Ing must have known tbat Pataner relied on 
Urn to ke^ the acconuta, and having Mrptflf 
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charged alone with the fault of delay. The 
same explanation applies to hIa failure lo re- 
spond more definitely to the letter of Lcring 
under date of Pebmaiy 23, if tiioe was In fact 
any such failure. He did, however, by the 
sale of bis Hecla stodc, put Loring in funds to 
an amount sufficient to meet his entire share of 
tbe purchase money, and that too on the very 
day he was required to do so by this letter ot 
Loring. Tbia renders it unneceesory to con- 
sider the conflicting testimony on the subject of 
the letter. The explanation also applies to the [346] 
correspondence in reference to tbe declaratlou 
of trust in favor of Frue, under date of March 
14, 180S. It ia clear that. If Palmer had known 
tbe actoal condition of the accounts at tbe 
time, be would promptly have claimed hia 
rights; and that, to say the least, Loring was as 
much reaponsible for thia uncertainty as Palm- 
er. If tbe land had not In fact be^ paid for 
by Palmer, the delay in bringing the suit, ot 
otherwise asserting tbe claim with distinct- 
ness, would have been looked upon very dif- 
ferently. As It is. It does not make out a de- 
fense bv Loring to tbe enforcement of the trust 
which has been soclearly esCabllshed. / 

T^ daoTM ttftht dfrmtt Owrf it qjjirmsd. 
"^ne copy. Test: 

lames H. UoEenner, Clok, Biq>. Conit,U. 8. 
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the boftrd to give or withhold oonsent, and makeB 
all ennged In the Inisinefls the tenants at wfU as 
to their means of living, under the board of super- 



5u The rights of the petitionen in the present 

ise are not less because they are aliens, and sob- 
Jeots of the Emperor of China. 

S. Tliough alaw be fair on its fSoe and impartial 
te appearance, yet, if it is administered by public 
authority with an evil eye and an unequal hand, so 
as praottoally to make illegal discriminations be- 
tween persons in similar circumstances, material to 
their rights, the denial of equal justice is still with- 
in the prohibition of the Constitution. 

7. The imprisonment of the petitioners under the 
order In question is shown by the record to come 
within these principles, and they are entitled to be 
discharged. 

[Nos. 1280. 1281.] 

SubmiUed Apr. U, ^SSS. Deddod Moff 10, 1386. 

F^ ERROR to the Supreme Ck>iirt of the State 
of California. 

A PPBAL from the Circuit Court of the United 
IJl States for the District of California. Be- 



Statement of the case hj Mr. JtuHee Kat- 
tbewa: 

These two cases were argued as one and de- 
pend upon precisely the same state of facts, the 
first coming here upon a writ of error to the 
Supreme Court of the State of California, the 
second on appeal from the Circuit Court of the 
United States for that district 

The plaintiff in error. Tick Wo, on August 
24, 1885, petitioned the Supreme Court of Cali- 
fornia for the writ of habeas eorpuM, alleging 
that he was iUeg^ally deprived of his personal 
(3S7] liberty by the ctefendant as Sheriff of the Ci^ 
and County of San Francisco. 

The Sheriff made return to the' writ that he 
held the petitioner in custody by virtue of a 
sentence of the Police Judges Court, No. 2, (xi 
the City and County of San Francisco, whereby 
he was fouml guilty of a violation of certain 
ordinances of the board of supervisors of that 
county, and adjudged to pay a fine of $10, and, 
in default of payment, be imprisoned in the 
county jail at tne rate of one day for each dol- 
lar of fine until said fine should be satisfied, 
and a commitment in consequence ci nonpay- 
ment of said fine. 

The ordinances for the violation of which he 
had been found guilty are set out as follows: 

Order No. 1660, passed May 26, 1880, pre- 
scribing the kind of buildings in which laund- 
riea may be located. 

"The people of the Citv and County of San 
Francisco do ordain as follows: 

" Sec. 1. It shall be unlawful, from and after 
Ibe passage of this order, for any person or 
persons to establish, maintain, or carry on a 
faandry within the corporate limits of tne City 
and County of San Francisco, without having 
first obtained the consent of the board of super- 
visors, except the same be located in a bmld- 
inff constructed either of brick or stone. 

^'Sec. 2. It shall be unlawful for any person to 
erect, build or maintain, or cause to be erected, 
built or maintained, over or upon the roof of 
any building now erected or which may here- 
after be erected within the limits of said city 
and county, any scaffoldlnji^, without first ob- 
taining the written permission of the bourd of 
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supervisors, which permit shall state fully for 
what purpose said scaffolding is to be erected 
and used, and such scaffolding shall not be 
used for any other purpose than mat designated 
in such permit 

" Sec. 8. Any person who shaD violate any 
of the provisions of this order shall be deemed 

Siilty of a misdcameanor, and upon conviction 
ereof shall be punished by a fine of not more 
than one thousand dollars, or by imprisonment 
in the county lail not more than six months, or 
by both such fine and imprisonment." 

Order No. 1587, passed July 28, 1880; the 
following section: 

"Sec. 68. It shall be unlawful, from and 
after the passage of this order, for any person 
or persons to establish, maintain or cany on a 
laundry within the corporate limits of the City 
and County of San Francisco without having 
first obtained the consent of the board of super- 
visors, except the same be located in a building 
constructed either of brick or stone." 

The following facts are also admitted on the 
record: That petitioner is a native of China and 
came to California in 18C1, and is still a sub- 
ject of the Emperor of China; that be has been 
engaged in the laundry business in the same 
premises and building for twenty-two years 
last past; that he bad a license from the board 
of fire wardens, dated Mardi 8, 1884, from 
which it appeared " that the above described 
premises have been inspected b^ the board of 
fire wardens, and upon such inspection said 
board foimd all proper arrangements for cany- 
ing on the business; that the stoves, washing 
and drying apparatus, and the appliances for 
heating smoothing irons are in good condition, 
and that their use is not dangerous to the sur- 
rounding property from fire, and that oil proper 
precautions have been taken to comply with 
ue provisions of order No. 1617, defining ' the 
fire limits of the City and County of San Fran- 
cisco and making regulations concerning the 
erection and use of buildings in said city and 
county,* and of order No. 1670, * prohibiting 
the landling, maintenance and use of open 
fires in houses; ' that he had a certificate from 
the health ofiSoer that the same premises had 
been inspected by him, and that he found that 
they were properly and sufficiently drained, 
and that all proper arrangements for carrying 
on the business of a launoby, without injury to 
the sanitary condition of the neighborhood, 
had been complied with; that the city license 
of the petitioner was in force and expired Oc- 
tober 1, 1885; and that the petitioner applied to 
the board of supervisors, June 1, 1885, for con- 
sent of said bom to maintain and cany on his 
laundry, but that said board, on July 1, 1885, 
refused said consent" It is also admitted to be 
true, as alleged In the petition, that, on Feb- 
ruaiy 24, 18§D, "there were about three hundred 
and twenty laundries in tlie City and County 
of San Francisco, of which about two hundred 
and forty were owned and conducted by sub- 
jects 01 China, and of the whole num- 
ber, yiz : three hundred and twenty, about 
three hundred and ten were constructed of 
wood, the same material that constitutes nine 
tenths of the houses in the City of San Fran- 
Cisco. The capital thus invested by the sub- 
jects of China was no^ less than two hundred 
thoiisand dollars and they paid annually for 
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rent, license, taxes, gas, and water aboat one 
hundred and eightv thousand doUan." 

It is alleged in the petition, that '*Your peti- 
tioner and more than one hundred and fifty of 
his countrymen have been arrested upon the 
charge of carrying on business without having 
such special consent, while those who are not 
subjects of China, and who are conducting 
eighty odd laundries under similar conditions, 
are left unmolested and free to enjoy the en- 
hanced trade and profits arising from this hurt- 
ful and unfair discrimination. The business 
of your petitioner, and of those of his country- 
men sinnlarly situated, is greatly impaired, and 
in many cases practically ruined by this system 
of oppression to one kind of men and favorit- 
ism to all others." 

The statement therein contained as to the 
arrest, etc, is admitted to be true, with the 
qualification onl^ that the eighty odd laundries 
referred to are m wooden bufldings without 
scaffolds on the roofs. 

It is also admitted ''that petitioner and two 
hundred of his countrvmen similarly situated 
petitioned the board of supervisors for permis- 
sion to continue their business in the various 
bouses which they had been occupying and us- 
ing for laundries for more than twen^ years, 
and such petitions were denied, and all the pe- 
titions of those who were not Chinese, with 
one exception of Mrs. Mary Meagles were 
granted." 

By section 2 of article XI of the Constitu- 
tion of California it is provided that *'Any 
coirnty, city, town or township may make and 
enforce within its limits all such local, police, 
sanitary and other regulations as are not in 
conflict with other general laws." 

By section 74 of the Act of April 10, 1856, 
usually known as the Consolidation Act, the 
board of supervisors is empowered, among oth- 
er things, "to provide by regulation for the 
prevention and summary removal of nuisances 
to public health, the prevention of contagious 
diseases; * * * to prohibit tiie erection of 
wooden buildings within any fixed limits where 
the streets shiul have been established and 
graded; * * * to regulate the sale, storage and 
use of gunpowder or other explosive or combus- 
tible materials and substances, and make all 
needful regulations for protection against fire; 
to make such regulations concerning the erec- 
tion and use of buildings as may be necessary 
for the safety of the inhabitants." 

The Supreme Court of California, in the 
opinionpronoundng the Judgment of this case, 
said: "The board of supervisors, under the 
several statutes conferring authority upon it, 
has the power to prohibit or regulate all occu- 
pations which are against good morals, contra- 
ry to public order and decency, or danfi;erous 
to the public safety. Clothes washing is cer- 
tainly not opposed to good morals or subversive 
of public Older or decency, but when conduct- 
ed in given localities it may be highly danger- 
ous to the public safety. Of this fact the su- 
pervisors are made the Judges, and, having 
taken action in the premises, we do not find that 
they have prohibit^ the establishment of laun- 
dries, but that they have, as they well might 
do^ regulated the places at whidi they should 
be established, the character of the buildings 
in which they are to be maintained, etc. The 
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process of washing is not prohibited by thu* 
regulating the places at which and tiie sur 
roundinffs by which it must be exercised. The 
order No. 1509 and section 68 of order No. 
1587 are not in contravention of common right, 
or unjust, unequal, partial, or oppressive, iii 
such sense as authorizes us in this proceeding 
to pronounce them invalid." 

After answering the position tafcen in behalf 
of the petitioner, that the ordinances in ques- 
tion had been repealed, the court adds: "We 
have not deemed it necessary to discuss the 
question in the light of supposed infringement 
of petitioner's rights under the Constitution of 
the United States, for the reason that we think 
the principles upon which contention on that 
heaa can be based have in effect been set at 
rest by the cases of Barbier v. Connolly, 118 U. 
S. 27 [Bk. 28, L. ed. 928], and Soon Hinq v. 
OrovDley, 118 U. 8. 703 FBk. 28, L. ed. 11451." 
The writ was accordingly discharged and the 
prisoner remanded. 

In the other case the appellant. Wo Lee, peti- 
tioned for his discharge from an alleged ille- 
gal imprisonment, upon a state of facts, shown 
upon tne record, preciselv similar to that in the 
case of Yick Wo. In disposing of the appli- 
cation, the learned Circuit Jt^e Sawyer, in his 
opinion, 26 Fed. Rep. 471, after quoting the 
ordinance in question, proceeded at length as 
follows: 

"Thus, in a territorv some ten mfles wide by 
fifteen or more miles long, much of it still oc- 
cupied as mere farming and pasturage lands, 
and much of it unoccupied sand banks, in 
many places without a building within a quar- 
ter or half a mile of each other, including the 
isolated and almost wholly unoccupied Qoat 
Island, the right to carry on this, when prop- 
erly ffuarded, harmless and necessary occupa- 
tion, in a wooden building, is not made to de- 
pend upon any prescribed conditions giving a 
right to anybody complying with them, but up- 
on the consent or arbitrary will of the board of 
bjpervisors. In three fourths of the territory 
covered by the ordinance there is no more need 
of prohimting or regulating laundries than if 
they were located in any portion of the farm- 
ing regions of the State. Hitherto the regula- 
tion of laundries has been limited to the thickly 
settled portions of the cltv. Whv this unnec- 
essary extension of the limits affected, if not 
designed to prevent the establishment of laun- 
dries, after a compulsory removal from theb 
present locations, within practicable reach of 
the customers or their proprietors? And the un- 
contradicted petition shows that all Chinese 
applications are, in fact, denied, and those of 
Caucasians granted — thus, In fact makine the 
discriminations, in the administration or the 
ordinance, which its terms permit. The fact 
that the right to give consent is reserved in the 
ordinance shows that carrying on the laundry 
business in wooden buildings is not deemed of 
itself necessarily daneerous. It must be appar- 
ent to every well informed mind that a nre, 
properly guarded, for laundry purposes, in a 
wooden building, is just as necessary as, and no 
more dangerous than, a trt for cooking pur- 
poses or for warming a house. If the ordmance 
under consideration Is valid, then the board of 
supervisors can pass a valid ordinance prevent- 
ing the maintenance, in a wooden building, of 
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ft oooklne stove heating appantus, or a reatau- 
[S«2] rant, within the bounaarief of the City and 
County of San Fnmcisco, without the consent 
of that body, arbitrarily g^ven or withheld, as 
their prejuaices or other motives may dictate. 
If it fa competent for the board of supervisors 
to pass ft valid ordinance prohibiting the inhah- 
itanta of San Frandaoo from following anv or- 
dinary, proper and necessary calling within 
the limits of the dty and county, except at its 
arbitrary and unregulated discretion and special 
consent^— and it can do so if this ordinance is val- 
id — ^then it seems to us that there has been a 
wide departure from the principles that have 
heretofore been tuppoeed to guard and protect 
the rights, property and liberties of the Amer- 
ican people. And if. bv an ordinance, general 
in ita terms and form, like the one in question, 
by reserving an arbitrary discretion in the en- 
acting body to grant or deny permission to en- 
gMO in a proper and necessary calling, a dis- 
iwiination against any class can be made in its 
execution, thereby evading and in effect, n\^* 
Hfyingthe provisions of ue National Consti- 
tution, then the insertion of provisions to guard 
the rights of every daas and person in that in- 
strument was a vain and futile act. The effect 
of the execution of this ordinance in the man- 
ner indicated in Uie record would seem to be 
necessarily to close up the many Chinese laun- 
dries now exlBting, or compel their owners to 
puU down their present buildings and recon- 
struct of brick or stone, or to dnve them out- 
side the City and County of San Francisco, to 
the adjoining counties, oeyond the convenient 
reach of customers, cither of which results 
would be little short of absolute confiscation of 
the large ftmountof property shown to be now 
tod to have been for a long time invested in 
tfaeae oocupationa. If thfa would not be de- 
priving such parties of their property without 
one process of law, it would be dlfiScult to say 
what would effect that prohibited result. The 
necessary tendency, if not the specific purpose, 
of this^ordinanoe, and of enforcing it in the 
manner indicated in the record, is to drive out 
of boaineaB all the numerous small laundries, 
espedallv those owned l^ Chinese, and give a 
monopoly of the business to the laige institu- 
tkna established and carried on by means of 
large assodated Caucasian capital. If the facts 
rffti] appearing on the face of the ordhumoe, onthe 
petition and return, and admitted in the case, 
and shown by the notorious public and muni- 
c^mI history of the times, indicate a purpose 
to drive out the Chinese laundrymen, and not 
merely to iwilate the business for the public 
safe^, does it not disclose a case of violation 
of the provisions of the Fourteenth Amend- 
ment to the National Constitution, and of the 
Treaty between the United States and China, 
in more than one particularT * • • K this 
means prohibition of the occupation and a de- 
stnictitm of the business and property of the 
Chinese laundrymen in San Aieuicisoo— as it 
seems to us this must be the effect of executing 
the ordinance— and not merely the proper reg- 
ulation of the business, then there is dlscrinu- 
nation and a violation of other hii^hly impor- 
tant rights secured by the Fourteenth Amend- 
ment and the Treaty. That it does mean pro- 
hibition, as to the Chinese, it seems to us must 
be Kppmnt to every citizen of San Francisco 
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who has been here long enough to be familiar 
with the course of an active and aggn^ve 
branch of public opinion and of public notori- 
ous events. Can a court be blind to what must 
be necessarily known to every intelligent per- 
son in the State? See Ah K<no v. S^tinan, d' 
Sawy. 560; Sparrow v. Strouff, 8 Wall. 104 [TO 
U. 8. bk. 18, L. ed. 491; Brown v. Piper, 91 
U. S. 43[Bk. 28, L.ed.20n." 

But, in deference to the aecision of the Su- 
preme Court of California in the case of Tick 
Wo, and contrary to his own opinion as thu» 
expressed, the drcuit Judge discharged the 
writ and remanded the prisoner. 

Messrs. Hall MeAllieter* L. H. Van 
Schaiek and D. L, Smoot* for plaintiff ii> 
error and appellant: 

The occupation in question is necessary and 
harmless; and it is against natural right to 
make its exercise dependent upon the armtrary 
wiU of the board of supervisors. 

The ordinance is a legislative condemnation 
to heavy pains and penalties of all persons who 
wash clothes for hire in frame buildings, 
whether amounting to a nuisance or not; con- 
trary to subdivision 8, section 9, article 1 of 
the United States Constitution, prohibiting bills, 
of attainder. 

See Dill. Mun. Corp. § 874; Taies v. MUtoau- 
kee, 10 Wall. 497 (77 U. S. bk. 19, L. ed. 984). 

The immediate effect of the ordinance is to 
deprive the petitioners, and others simili^lv sit- 
uated, of thdr property and property rights)- 
without due process of law. 

If it be true that this system amounts to an 
enlargement of the law of nuisance, and that 
such a result is ultra vires the board of super- 
visors, then there has been a deprivation of 
property and property rights without due pro- 
cess of law, because the Indispensable fact of 
nuisance has been ascertained and declared by 
the board of supervisors instead of the tribunals 
of the law. 

The said ordinance is capable of being and 
is so operated and enforced as to discriminate 
against the petitioners and all other subjects of 
(%ina, similarly conditioned, contrary to sec- 
tion 1 of the Fourteenth Amendment, sections 
1977 and 1979 R. S., and articles V and VI 
of the Treaty of 1868, and articles II and III 
of the Treaty of 1881 between the Unitec) 
States and China. 

The record discloses that of the three hun- 
dred and twenty laundries in San Francisco^ 
about three hundred and ten are constructea 
of wood, and about two hundred and forty 
of the three hundred and twen^ are owned 
and conducted by subjects of China. The 
record also shows that the petitioner and 
about two hundred of his countrymen, similarly 
situated, applied to the board of supervisors 
for permission to continue their clothes wash- 
ing business in the frame buildings which they 
have been occupying and using for many years. 

The record also shows that not a single one 
of the petitions presented by the eighty who are 
not subjects of China has been refused. As a 
frank people, we cannot afford to disguise the 
fact that tois record presents a case of practical 
discrimination of the rankest character. 

No subject of China is permitted to wash 
clothes for Idre In a house not made of bricK 
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or stone, while ereryoDeof the eighty odd who 
are not sabjects of China, are, with one lone! j 
exception, permitted to do this identical thing, 
and pocket Uie increased profits thereof. 

See In re Quang Woo, 18 Fed. Rep. 229; 14 
Id. 417; 9 Pac. C. L. J. 819; In re Tiimreio 
Parroti, 6 Sawy. 849; Henderson v. Maifor qf 
^', r. 92 U. S. 268 (Bk. 28, L. ed, 548); Cum- 
minga v. Mo. 4 WaU. 820 (71 U. 8. bk. 18, L. 
ed. 850); Ohy Lung v. Freeman, 92 U. 8. 279 
(Bk, 23. L. ed. 550); Strauder v. West Va. 100 
U. S. 808 (Bk. 25, L. ed. 877); Ex parte Vir- 
ginia, 100 U.S. 389 (Bk. 25, L. ed. 676); Heale 
V. Delaware, 103 U. 8. 870 (Bk. 26, L. ed.567); 
Bush V. Kentucky, 107 U. 8. 110 (Bk. 27, L. 
-ed. 828); Barbier v. Connolly, 118 U.S. 27 (Bk. 
28, L. ed. 928): Soon Ring v. Oroufley, 118 U. 
8. 70(3 (Bk. 28, L. ed. ll4jS); Ex parU Moynier, 
65 Cal. 88; Mayor of Bait v. Badeeke, ^ Md. 
217; Ex parte Frank, 52 CaL 910; Railroad 
Commissi&n Cases, 116 U. 8. 807 (Bk. 29, L. 
ed. 686); Ex parte Tie Soy, 9 W. C. Rep. 887. 

Messrs. Alfred Clarke and H. O. Sie- 
berst. f^T defendant in error and appellee: 

There is no admission that the proprietors of 
the eighty odd non-Chinese laundries applied 
for permits; and the truth is that only two of 
them had so applied. 

There are about three hundred laundries in 
8an Francisco, managed by Chinese. Some 
of them, perhaps ten, are in brick buildings, 
as required by law. The remainder are in 
wooden buildings, and some of them are cir- 
cumstanced so favorably as regards location, 
etc., that they will doubtless receiye the con- 
sent of the board of supervisors to carry on 
their business.^ Others are highly dangerous 
aud a great detriment to the neighborhood in 
which they are situated. 

The bo£urd of supervisors of San Franciaoo, 
who understand this question, do not desire to 
suppress this useful business, neither do they 
desire to exclude it arbitrarily from certain lim- 
its, but they desire to get rid of its dangerous 
features, and to transfer the business from wood 
to brick buildings in all cases where Uie wooden 
building is dangerous to adjacent property. 
There is no hardship in this change, and it must 
be enforced, and has been enforced without 
partiality. 

There is a peculiarity connected with these 
three hundred laundnes whidi invites atten- 
tion. They have a central government, which 
is known as the Tung Hing Tong Association. 
It employs very able attorneys to resist all such 
regulations as are inconvenient to its members, 
and this fact explains the many defeats which 
the dty has suffered in the laundry order liti- 
cmtion. All the white laundrymen who have 
Tailed to comply with the law are under arrest. 

The Tung Hmg Tong resisted every laundry 
order passea by the board of supervisors from 
1 iSO till 1885, and in consequence of this re- 
sistance and delay resulting from legal pro- 
ceedings, the novel spectacle was witnessea in 
an American city of a colony of foreigners 
who governed themselves, made and executed 
their own laws, and successfully resisted the 
enforcement of the regulations of the munici- 
pal government of San Francisco. 

Order 1559 was invalidated by the decision in 
.People v. Ah Ling, May 7, 1881. 

Order 1679^ passed June 10, 1882, was inval- 
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idated by the drcoit ooart, July, 1883, in Be 
Quona Woo, 7 Sawy. 626. 

Order 1691, passed October 21, 1882. was 
taken to the Supreme Court of the United 
States; Be Tom Ttrng, 108 U. 8. 556 (Bk. 27, L. 
ed, 826); Be Hung Hang, 108 U.S. 552 (Bk. 27, 
L. ed. 811), decided May 7, 1888, and the city, 
unable to enforce the order, repealed it June 
25, 1888, by the passage of Order 1719. 

Order 1719 was invfiidated by the Supreme 
Court of Oakhmd; BeWooTek, 12 Pac. C. L. J. 
December 10, 1888. 

During all of this protracted and successful 
resistance, it was impossible to enforce the mn- 
nidpal regulations in regard to laundries. 

Tlie tide which set so strongly and so long 
against the dtizens of San Framcisco tamed at 
last and flowed the other way. 

In re Woo Teek, November, 1888, l^ Su- 
perior Court of San Francisco, in which Order 
1719 was held valid. 

Be Moynier, Februaij 8, 1884, by Supreme 
Court of California, 66 CaL 88, which holda 
Order 1719 valid. 

Barbier v. Connolly, January 6, 1886, by Su- 
preme Court of the United States, 118 U. 8. 
27 (Bk. 28, L. ed. 928); Order 1767 held valid. 

Soon Hing y. Crowley, March 16, 1885, by this 
court, 118 U. 8. 703 (Bk. 28, L. ed. 928); Or- 
der 1719 held vaUd. 

Be White, June 2, 1885, by Supreme Court 
of California, 6 W. C. K. 644; Order 1559 held 
valid. 

Be White, July 1, 1885, bv Superior Court 
of San Frandsco, municipal reports, 1884-6, 
84; Order 1569 held valid. 

Be Tick Wo, December 28, 1885, Supreme 
Court of California, 8 W. 0. R. 548; Order 
1569 held valid. 

Be Wo Lee, January 26, 1886, by Circuit 
Court of the United States, 9 W. 0. R. 81; 
same result 

Be Li ProtH, February 26, 1886, 9 W.O. R 
812. 

Be Guerrero, March 16, 1886, 9 W. C. R. 

The Fourteenth Amendment does not inter 
fere with the police power of the States. 

KurU y. MofflU, 116 U. 8. 487 (Bk. 29, L. 
ed. 458). 

We claim that the dty has power to adopt 
the section we are examining imder artide XL, 
section 11, of the Constitution, ^ to make and 
enforce within its limits all sudi local, police, 
sanits^ and other regulatione as tie nol bk 
conflict with general laws." 

The police power of the State extends to the 
r^uladon of this business by exduding It from 
certain limits. 

Be McClain, 61 Cal. 486; Bb Chin Tan, 60 
Cal. 78; Be Ah Sing, 59 Cal. 404; Slaughter 
House Cases, 16 Wall. 62 (88 U. 8. bk. 21, L. ed. 
894); Atlstoek y. Paige, Tl Va. 886; Camman- 
wealth v. Merriam, 186 Mass. 488; Hoehstadier 
v. State, 78 Ala. 24; MuUer y. Oomrs, 89 N. a 
171; State v. Mayor, 44 N. J. L. 114; Common^ 
wealth v. Whelan, 184 Mass. 206. 

Underour State Constitution, the Legislature 
is prohibited by article lY, section 25, sub. 2, 
from exerdsing the local police power; but the 
power which is denied to the Legislature is 
vested by article XI, section 11, in the muni- 
dpal corporations throughout tlie State. 

Be Stuart, 61 Cal. 874; Be Moynier, suprm; 
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Be Wolters, 66 Cal. 269; A M<mfU, 66 CaL 
448; Barbier y. Oonndly, iupra; Soon Hing ▼. 
Crtyuilcp, Re Tick Wo and Ae Li ProUi, mipra. 

Admitting for the sake of ar^ment that the 
laundry of petitioner was not a fully developed 
common-law nuisance, we say the State has 
power to regulate it. 

Barbior v. Connolly, mipra; Be Delaney, 48 
Cal. 478; Be Tick Wo, »upra. 

'* The Supreme Court of the United States 
cannor pnss on the question of the conformity 
of a municipal ordinance wiUi the State Con- 
•tituaon." 

BaHfier y. Connolly, wmra. See also Clai- 
borne Co. T. Brooke, HI IL S. 400 (Bk. 28, L. 
ed. 470). 
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Mr, JtuiUce Katthe ws delivered the opinion 
of the court: 

In the case of the petitioner, brought here by 
writ of error to the Supreme Court of Califor- 
nia, our Jurisdiction is limited to the question 
whether the plaintiff in error has been aenied a 
right in violation of the Constitution, laws, or 
treaties of the United States. The question 
whether his imprisonment is illegal, under the 
g^^ Constitution and laws of the State, is not open 
I'^i to us. And although that question might have 
been considered in uie circuit court in the ap- 
plication made to it, and by this court on app^ 
horn its order, yet Micial propriety is best 
consolted by accepting the Judgment of the 
state court upon the pomts involved in that in- 



qidiy. 
That, 



however, does not preclude this court 
from putting upon the ordinances of the super- 
visors of the C<Mmty and City of San Franasco 
an independent construction; for the determi- 
nation of the question whether the proceedings 
under these orainances and in enforcement of 
them are in conflict with the Constitution and 
laws of the United States, necessarily involves 
the meaning of the ordinances, which, for that 
purpose, we are required to ascertain and ad- 



judge. 

Wei 



^e are consequently constrained, at the out- 
set, to differ from the Supreme Court of Cali- 
fornia upon the real meamng of the ordinances 
in qoestion. That court considered these ordi- 
nances as vesting in the board of supervisors a 
not nnusual discretion in granting or withhold- 
inff their assent to the use of wooden buildiiiKs 
as laundries, to be exercised in reference to the 
circumstances of each case, with a view to the 
protection of the public against the dangers of 
fire. We are not able to concur in that inter- 
pretation of the power conferred upon the 
supervisors. There is nothing in the orainances 
which points to such a regulation of the business 
of keeping and conducting laundries. They 
seem intended to confer, and actually do con- 
fer, not a discretion to be exercised upon aeon* 
aiderationof the circumstances of each case, 
but a naked and arbitrary power to give or 
withhold consent, not only as to places, but as 
to persons. So that, if an applicant for such 
consent, being in ev^ way a competent and 
qualified person, and havmg complied with 
every reasonable condition demanded by any 
pubbc interest, should, failing to obtain tlie 
requisite consent of the supervisors to the prose- 
cution of his business, apply for redress by the 
Judicial process of mandamu$ to require the 
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supervisors to consider and act upon his caae^ 
it would be a sufiSdent answer for them to saj 
tliat the law had conferred upon them authority 
to vrithhold their assent, vrithout reason and 
without responsibility. The power given to 
them is not confided to their discretion in the 
legal sense of that term, but is granted to their [367] 
mere will. It is purely arbitrary, and acknowU 
edges neither guidance nor restraint. 

This erroneous view of the ordinances in 
<lue8tion led the Supreme Court of California 
into the further error of holding that they were 
justified by the decisions of Uiis court in the 
cases of Barbier v. ConnoOy, 118 U. S. 27 [Bk. 
28, L. ed. 9281, and Soon Hing v. Crowley, 118 
U. S. 708 [Bk. 28, L. ed. 1145]. In both of 
these cases the ordinance involved was simply 
a prohibition to carry on the washing and iron- 
ing of clothes in public laundries and wash- 
houses, within certain prescribed limits of the 
City and County of San Francisco, from ten 
o'clock at night until six o'clock in the morn- 
ing of the following day. This provision was 
held to be purely a police regulation, within 
the competency of any municipality possessed 
of the ordinary powers belonging to such bod- 
ies; a necessary measure of precaution in a dty 
composed largely of wooden buildings Uke San 
Francisco, In the application of whicfa there 
was no invidious discrimination against anyone 
within the prescribed limits, all persons engaged 
in the same business beinj^ treated alike, and 
subject to the same restrictions, and entitled to 
the same privileges,, under siinilar oonditiona. 

For these reasons, that ordinance was ad* 
judged not to be within the prohibitions of the 
Fourteenth Amendment to the Constitution of 
the United States, which, it waa said, in the first 
case dted, "undoubtedly intended not only 
that there should be no arbitarv deprivation of 
life or liberty, or arbitrary spoliation of prop- 
erty, but that equal protection and security 
should be given to all under like circumstances 
in the enjoyment of their personal and dvil 
rights; that all persons should be equally entitled 
to pursue their happiness and acquire and enjoy 
property; that they should have like access to 
the courts of the country for the protection of 
their persons and property, the prevention and 
redress of wrongs, ana the enforcement of con- 
tracts; that no impediment should be interposed 
to Uie pursuits of anyone, except as applied to 
the same pursuits by others under like dieum- 
stances; that no greater burdens should be laid 
upon one than are laid upon others in the same 
calling and condition; and that in the adminis- 
tration of criminal lue^ce no different or higher 
punishment should be imposed upon one Sian 
such as is prescribed to all for uks offenses. 
* * * Class legislation, discriminating against 
some and favoring others, is prohibited, but [368] 
legislation which, m carrving out a public pux^ 
pose, is limited in its application, if within the 
sphere of its operation It affects alike all per- 
sons similarly situated, is not wi'Jiin the amend- 
ment." 

The ordinance drawn in question in the pree- 
ent case is of a very different diaracter. It 
does not prescribe a rule and conditions, for the 
relation of the use of proper^ for laundry 
purposes, to which all umilarly situated may 
conform. It allows without restriction the use 
for such purposes of buildings of brick or stone; 
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but, as to wooden bufldings, constituting nearly 
all those in previous use, it divides the owners 
or occupiers into two classes, not havine re- 
spect to their personal character and qualifica- 
tions for the business, nor the situation and na- 
ture and adaptation of the buildings themselves, 
but merely by an arbitrary line, on one side of 
which are those who are permitted to pursue 
their industiy by the mere will and consent of 
the supervisors, and on the other those from 
whom that consent is withheld, at their mere 
will and pleasure. And both dasses are alike 
only in this: that they are tenants at will, under 
the supervisors, of their means of living. The 
ordinance, therefore, also differs from the not 
unusual case, where discretion is lodged by 
law in public ofiScers or bodies to grant or with- 
hold licenses to keep taverns, or places for the 
sale of spirituous liquors, and the like, when 
one of the conditions is that the applicant shall 
be a fit i)ersonfor the exercise of the privilege, 
because in such cases the fact of fitness is sub- 
mitted to the Judgment of the officer, and calls 
for the exercise of a discretion of a Judicial na- 
ture. 

The rights of the petitioners, as affected by 
the proceedings of which they complain, ore 
not less because they are aliens and subjects of 
the Emperor of Chma. By the third article of 
the Trei&ty between this government and that 
of China, concluded November 17, 1880, 22 
Stat, at L. 827, it is stipulated: "If Chinese 
laborers, or Chinese of any other class, now 
either permanently or temporarily residing in 
the territory of the United States, meet with ill 
treatment at the hands of anv other persons, 
the Government of the United States will exert 
all its powers to devise measures for their pro- 
r*iAOi ^o^^°> ^°d ^ secure to them the same rights, 
Loovj privileges, immunities and exemptions as may 
be enjoyed by the citizens or subiccts of the 
most favored nation, and to which they are en- 
titied by treaty." 

The Fourteenth Amendment to the Constitu- 
tion is not confined to the protection of citizens. 
It says: " Nor shall any State deprive any per- 
son of life, liberty, or property without due 
process of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws." These provisions are universal in their 
application, to all persons within the territorial 
Jurisdiction, without regard to any differences 
of race, of color, or of nationality; and the 
equal protection of the laws is a pledge of the 
protection of equal laws. It is accordingly en- 
acted by section 1977 of the Revised Statutes, 
that "All persons within the Jurisdiction of the 
United States shall have the same right in every 
State and Territory to make and enforce con- 
tracts, to sue, be parties, give evidence, and to 
the full and equal benefit of all laws and pro- 
ceedings for the security of persons and prop- 
erty as is enioyed by white citizens, and shall 
be subject to like punishments, pains, penalties, 
titles, licenses and exactions of every kind, 
and to no other." The questions we have to 
consider and decide in these cases, therefore, 
are to be treated as involving the rights of every 
citizen of the United States equally with those 
of the strangers and aliens who now invoke the 
Jurisdiction of the court. 

It is contended on the part of the petitioners, 
that the ordinances for violations of which they 
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are soverally sentenced to hnprlsonment are 
void on their face, as being witnin the prohibi- 
tions of the Fourteenth Amendment, and, in 
the alternative, if not so, that they are void by 
reason of their administration operating un- 
equally, so as to punish in the present petition- 
ers what is permitted to others as lawful, with* 
out any distinction of circumstances; an unjust 
and illegal discrimination, it is claimed, which, 
though not made expressly, by the ordinances,, 
is made possible by them. 

When we consider the nature and the theory 
of our institutions of government, the princi- 
ples upon which they are supposed to rest, and 
review the history oi their development, we are 
constrained to conclude that they do not mean £370J 
to leave room for the play and action of purely 
personal and arbitraiy power. Sovereignty 
Itself is, of course, not subject to law, for it la 
the author and source of law; but in our sys- 
tem, while sovereign powers are delegnt<^d' to 
the a^ncies of government, sovereignty iu^lf 
remains with the people, by whom and for 
whom all government exists and acts. And 
the law is the definition and limitation of power. 
It is, indeed, quite true, that there must always 
be lodged somewhere, and in some person or 
body, the authority of final decision; and, in 
many cases of mere administration the respon- 
sibility is purely political, no appeal lying ex- 
cept to the ultimate tribunal of the public 
Judgment, exercised either in the pressmre of 
opinion or by means of the suffrage. But the 
fundamental rights to life, libertv, and the pur- 
suit of happiness, considered as Individual pos- 
sessions, are secured by those maxims of con- 
stitutional law which are the monuments sbortr- 
ing the victorious progress of the race in securing- 
to men the blessings of civilization under tho 
reign of Just and equal laws, so that, in the fa- 
mous language of the Massachusetts Bill of 
Rights, the government of the Commonwealth 
" may be a government of laws and not of 
men. For, the very idea that one man may 
be compelled to hold his life, or the moans of 
living, or any material right essential to the en- 
joyment of life, at the mere will of another, 
seems to be intolerable in any country where 
freedom prevails, as being the essence of slavery 
itself. 

There are many illustrations that might be 
given of this truth, which would make mani- 
fest that it was self-evident in the light of out 
system of Jurisprudence. The case of the po- 
litical franchise of voting is one. Though not 
regarded strictly as a natural right, but as a 
privilege merely conceded by society, accord- 
ing to its will, uuder certain conditions, never- 
theless it is regarded as a fundamental political 
right, because preservative of all rights. 

in reference to that right, it was declared by 
the Supreme Judicial Court of Massachusetts, 
in Gapen v. Foster, 12 Pick. 485. 488, in tba 
words of Chief Justice Shaw, "that in all cases 
where the Constitution has conferred a polit- 
ical right or privilege, and where the CorL^^tim- 
tion has not particularly designated the manner 
in which that right is to be exercised, it is clear- 
ly within the just and constitutional limits of i^m 
the legislative power, to adopt any reasonable *• 
and uniform regulations, in regard to the time 
and mode of exercising that right, which %re do- 
signed to secure and facilitate the exercise of 
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foeh right. In a prompt, orderly and oonvenient 
manner ;" nevertbelefls, "snch a construction 
would aAord no warrant for such an exerdae of 
)^:i8latiTe power as, under the pretense and col- 
or of regulating, should subvert or injuriously 
restrain the right itself. " It has aooordingiy been 
held genera] Ijr in the Slates that, w hether the par- 
ticuuur provisions of an Act of legislation, es- 
tablishing means for ascertaining we qualifica- 
tions of iDOse entitled to vote, and making pre- 
vious registration in lists of such, a conoition 
precedent to the exercise of the right, were or 
were not reasonable regulations, and accord- 
ingly valid or void, was uways open to inquiry, 
as Wjudidal question. See Daggett ▼. Hudson, 
1 West. Rep. 789, decided l^ the Supreme 
Court of Ohio, where many of me cases are col- 
lected; Monroe v. (JoUine, 17 Ohio St 666. 

The same principle has been more f reelv ex- 
tended to Uie quasi legislative acts of inferior 
municipal bodies, in respcMCt to which it is an 
ancient jurisdiction of judicial tribunals to pro- 
nounce upon the reasonableness and consequent 
validi^ of their by-laws. In respect to these, 
it was the doctrine that every by-law must be 
reasonable, not inconsistent with the charter 
of the corporation, nor with any statute of 
Parliament, nor with the general principles of 
the common law of the land, particularly 
those having relation to the liberty of the snb- 
iect or the rights of private property. Dill. 
lbm.Oorp. 8d ed. § 819, and cases dted in notes. 
Accordingly, in the case of 8UUe of Ohio, ex rei. 
eU. ▼. OindnnaU One Light d: Coke Oo. 18 Ohio 
8t 863, 800, an ordinance of the dty oouncH 
purporting to fix the price to be charged for 
ns, under an authority of law giving discre- 
BonaiT power to do so, was helcTto l^ bad, if 
pMsea m bad faith, fixing an unreasonable 
price, for the fraudulent purpose of compelling 
H^i] the gas company to submit to an unfair ap- 
^ praisement of its works. And a similar ques- 
tion, very pertinent to the one in the present 
cases, was dedded by the Comt of Appeds of 
Maryland, in the case at Baltimore v. Badecke. 
49 Md. 217. In that case the defendant had 
erected and used a steam engine, in the prose- 
cution of his business as a carpenter ana box- 
mal jr in the City of Baltimore, under a per- 
mit from the mavor and dty council, whidi 
cooTJiined a condition that the engine was "to 
bb Temoved after six months' notice to that 
effect from the mayor." After such notice and 
refusal to conform to it, a suit was instituted to 
Tccover the penalty provided by the ordinance, 
to restrain the prosecution of which a bUI in 
eqm^ was filed. The court holding the ophi- 
fcmthat 'there may be a case in which an or- 
dinance, passed under grants of power like those 
we have dted, is so dearly unreasonable, so ar- 
Wtmry, oppr^ve, or pi^tial, as to raise the 
presumption that the Legislature never intended 
to confer the power to pass it, and to justify 
the courts in interfering and setting it aside as 
a plain abuse of authority," it proceeds to speak, 
vnth regard to the ordinance in question, m re- 
lation to the use of steam engines, as follows: 
"It does not profess to prescribe regulations 
for tbeir construction, location, or use, nor re- 
quire such precautions and safeguards to be 
provided by those who ovni and use them as 
are best calculated to render them less dangerous 
to life and property; nor does it restrain their 
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use in box factories and other similar establish- 
ments within certain defined limits, nor in any 
other way attempt to promote their safety and 
security without destroying their usefulness. 
But it commits to the unrestrained vrill of a 
single public officer the power to notify every 
person who now employs a steam engine in the 
prosecution of any busmess in the City of Bal- 
timore, to cease to do so, and by providing 
compiilsory fines for every day's disobedience 
of such notice and order of removal, renders 
his power over the use of steun in that dty 
practically absolute, so that he may prohibit its 
use altogether. But if he should not choose to 
do this, out only to act in purticular cases, there 
is nothing in theoidinance to guide or control 
his action. It lays dovm no rules by which its 
impartial execution can be secured or partiality [373] 
ana oppression prevented. It is clear that giv- 
ing ana enforcing these notices may, and quite 
lil^ly wiU, brinff ruin to the business of those 
against whom tney are directed, while others, 
from whom they are withheld, may be actual- 
ly benefited by what is thus done to their nd^h- 
bors; and, when we remembcff that this action 
or non-action may proceed from enmitv or 
prejudice, from partisan zeal or aniinosity,rrom 
favoritism and other improper influences and 
motives easy of concealment and difficult to be 
detected and exposed, it becomes unnecessary 
to suggest or comment upon the injustice capa- 
ble 01 being wrought under cover of such a 
power, for that becomes apparent to every one 
who gives to the subject a moment's consider- 
ation. In fact, an ordinance which clothes. a 
sinffle individual with such power hardly falls 
wiUiin the domain of law, and we are con- 
strained to pronounce it inoperative and 
void." 

This condusion. and the reasoning on which 
it is based, are deductions from the face of the 
ordinance, as to its necessary tendency and ui- 
thnate actual operation. In the present cases, 
we are not obliged to reason from the probable 
to the actual and pass upon the validity of the 
ordinances compldned of, as tried merely by 
the opportunities which their terms afford, of 
unequal and unjust discrimination in thdr ad- 
ministration. For the cases present the ordi- 
nances in actual operation, ana the facts shown 
establish an administration directed so exdu- 
sivdy against a particular class of persons as to 
warrant and require the conclusion that what- 
ever may have been the intent of the ordi- 
nances as adopted, they are applied by the pub- 
lic authorities charged with their administration, 
and thus representing the State itsdf, with a 
mind so unequal and oppressive as to amount 
to a practical denial by tiie State of that equal 
protection of the laws which is secured to the 
petitioners, as to all other persons, by the broad 
and benign provisions of the Fourteenth 
Amendment to the Constitution of the United 
States. Though the law itsdf be fair on its 
face and impartial in appearance, yet, if it is 
applied and administered by public authority 
with an evil eye and an unemiaJ hand,80 as prao- [3741 
tically to make unjust and illegal discrimina- 
tions oetween persons in similar drcumstanc-es, 
material to their rights, the denial of eoualjus- 
tice is still within the prohibition of the Con- 
stitution. This prindple of interpretation has 
been sanctioned oy this court in Memienon v. 
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Mdfor, etc qf ITew Tm'k, 93 U. S. 259 [Bk. 23, 
li. ed. 5481: Ohy Luny t. Freeman, 92 U. S, 275 
[Bk. 88, L. ed[ 5501; Ex parU Va. 100 U. S. 



889 [Bk. 25, L. ed. Wt^lilfeal v. Delaware, \(}(^ 
U. a 870 pSk. 26. L. ecL 267], and i&xm iTtn^ 
V. OrouiUy [$upra\. 

The present cases, as shown by the facts dis- 
closed ML. the record, are within this class. It 
appears that both petitioners have complied 
with every requisite, deemed bv the law or by 
the public officers, charged witn its administra- 
tion necessary for the protection of neighbor- 
ing property from fire, or as a mecaution 
against injury to the public health. i7o reason 
wnatever, except the will of the supervisors, is 
assigned why they should not be permitted to 
curry on, in the accustomed manner^ their harm- 
less and useful occupation, on which they de- 
pend for a livelihood. And while this consent of 
the supervisors is witiiheld from the:n and from 
two hundred others who have also petitioned, 
all of whom happened to be Chinese subjects, 
dffhty others, not Chinese subjects, are permit- 
tea to carry on the same business under similar 
conditions. The fact of this discrimination is 
admitted. No reason for it is shown, and the 
conclusion cannot be resisted, that no reason 
for it exists except hostility to the race and na- 
tionalty to which the petitioners belong, and 
whibh in the eye of the law is not justified. 
The discrimination is therefore illegal, and 
the public administration wluch enforces it is a 
denial of the equal protection of the laws and 
a violation of the Fourteenth Amendment of 
the Constitution. The imprisonment of the 
petitioners is ther<^ore illegal, and they must 
oe discharged. 

To this end, the judgment of the Supreme 
Court of California in the case of Tick Wo, 
and that of the Circuit Court of the United 
States for the District of California in the case 
of Wo Lee, are severally reoereed, and the caeee 
remanded, each to the proper court, with direo- 
tiom to discharge the petitioners from custody 
and imprisonment, 

Trueoopj. Test: 

James H. MoKenney, Glerk, Sup. Courti V. 8, 



[376] UNITBD STATES, K/., 

V, 

KAGAMA, aUas 'Tactah Billt," an In- 
dian, ASD MAHAWAHA, alias " Bbn," an 
Indian. 

(See 8. GL Bepoiter*B ed. 87&-88S.) 

Oonstitutional law— criminal jurisdiction of 
territorial courts over crimes committed ky 
Indians— relations of Indian Tribes to the 
Federal and State Oovemments, 

n. The ninth section of the Indian Appropriation 
Act of March 8, 1885 flSeas. Acts, p. 885), to valid and 
constitutional in both its branches: namely, that 
which ffives Jurisdiction to the courts of the Terri- 
cories, of the crimes named committed by Indians 
within the Territories, and that which flrivesjurio- 
diction in like cases to the courts of the united 
States for the same crimes committed on an Indian 
Ueaervatlon within a State of the Union. 

2. The crimes mentioned in the Act are murder, 
manslauflrhter, rape, asBauH with intent to kill, 
anon, burglary and laroeny. 

^cad notes Iqr Mr, JuMss Hititwm, 



8. WhOe the Govemmentof the United States has 
reooffnizod in the Indian Tribes heretofore a state of 
semi-Independence and pupilage, it has the ri^ht 
and authority. Instead or controlling them by 
treaties, to govern them by Acts of Congreas, bo- 
cause they are within the geographical limit of the 
United States, and are necessarily subject to the 
laws which Congress may enact for their protection 
and for the protection of the people with whom 
they come in contact. 

4. The States hare no such power over them as 
long as they maintain their tribid relations. They 
owe no allegiance to a State within which their 
reservation may be establi^ied, and the State gives 
them no protection. 

[No. 1246.] 
Argued March », 1886. Decided May 10, 1886. 

ON a certificate of division in opinion between 
the Judges of the Circuit Court of the 
United States for the District of California. 
Jurisdiction sustained. 
The case is stated by the court 
Messrs, John Ooode* Solidtor-Oen,, and 
A. H, Garland, Atty-Oen., for plaintiff. 
Mr. Joseph D. Keddin^,for defendants. 

Mr. Justice Miller delivered the opinion of 
the court: 

The cose is brought here by certificate of di- 
vision of opinion between the Circuit Judge and 
the District Judge holding the Circuit Court of 
the United States for the District of California. 

The questions certified arise on a demurrer to 
an indictment ngainst two Indians for murder 
committed on the Indian Reservation of Hoops 
Valley in the State of California, the person 
murdered being also an Indian of said Rcserva- , 
tion. 

Though there are six questions certified as 
the subject of difference, the point of them aU 
is well set out in the third and sixth, which are 
as follows: 

*'8. Whether the provisions of said section 9 137 
(of the Act of Congress of starch 8, 1865), 
making it a crime for one Indian to commit 
murder upon* another Indian upon an IndUm 
Reservation situated wholly within the limits 
of a State of the Union, and making such In- 
dian so committing the crime of muraer within 
and upon such Indian Reservation 'subject to 
the same laws' and subject to be 'tried in the 
same courts and in the same manner, and sub- 
ject to the same penalties as are all other per- 
sons' committing the crime of murder ' within 
the exclusive jurisdiction of the United Rtates,' 
is a constitutional and valid law of the United 
States " 

"6. Wlicther the courts of the United States 
have Jurisdiction or authority to try and punish 
an Indian belonging to an Indian Tribe for 
committing the crime of murder upon another 
Indian belonging to the same Indian Tribe, 
both sustaining; the usual tribal relations, said 
crime having been committed upon an Indian 
Reservation mode and set apart for the use of 
the Indian Tribe to which said Indians boUi 
belong." 

The indictment sets out in two counts thai 
Eagama, alias Pactuh Billy, an Indian, mur- 
dered lyouse, alias Ike, another Indian, at 
Humboldt County, in the State of California, 
within the limits of the Hoopa Valle;^^ Reser- 
vation; and it charges Mahawaha, alitu Ben, 
also an Indian, with aiding and abetting in the 
murder. 
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Tlic Lnw refeiTed to In the certificate is the 
last seciiou of the Indinn Appropriation Act of 
Uiat year, and is as follows: 

"Sec 9. That immediatelv upon and after the 
date of tiie passage of this Act all Indiana com- 
mitting against the person or property of another 
Indian or other person any of the following 
crimes; namely, murder, manslaughter, rape, 
assault with intent to kill, arson, burglary ana 
larceny, within any Tenitonr of the United 
States, and either within or without the Indian 
Rescryation, shall be subject therefor to the 
laws of said Territory relating to said crimes, 
and shall be tried therefor in the same courts 
and in the same manner, and shall be subject 
lo the same penalties, as are all other persons 
charged with the commission of the said crimes 
respcctiyely; and Baid courts are hereby giyen 
jurisdiction in all such cases; and all such In- 
IVTT] oians committing any of the aboye described 
Climes against the person or property of another 
Indian or other person, within the boundaries 
of any State of uie United States, and within 
the limits of any In^an Resenration, shall be 
Bobject to the same laws, tried in the same 
ooorts and in the same manner, and subject to 
the same penalties, as are all other persons com- 
mitting any of the aboye crimes within the 
exdudye jurisdiction of the United States." 

The aboye enactment is clearly separable into 
two distinct definitions of the conditions under 
which Indians may be punished for the same 
criraes as defined by the common law. The 
first of these is where the offense Is committed 
within the limiis of a territorial goyemment^ 
wliether on or off an Indian Reseryation. In 
this class of cases Uie Indian charged with the 
crime shall be judged by the laws of the Terri- 
"ivry on that subject, and tried by its courts. 
This proposition itself Is new in l^iislation of 
Congress, which has heretofore only under- 
taken to punish an Indian who sustains the 
osnal relatton to his Tribe, and who commits 
the offense in the Indian country, or on an Indiim 
Reseryation, in exceptional cases; as where the 
Offense was against tne person or property of a 
white man, or was some yiolation of the trade 
and intercourse regulations imposed by Con- 
ness on the Indian Tribes. It is new, because 
tt DOW proposes to punish these offenses when 
they are committed by one Indian on the per- 
son or property of another. 

The second Is where the offense Is com- 
mitted bj one Indian aeainst the person or 
Noperty of another, within the limits of a 
State 01 the Union, but on an Indian Reserva- 
tion. In this case, of which the State and its 
tribunals would have jurisdiction if the offense 
was committed by a white man outside an In- 
dian Reservation, the courts of the United 
States are to exercise jurisdiction as if the of- 
fense had been committed at some place with- 
in the exclusive jurisdiction of the United 
Statea. The first clause subj|ects all Indians, 
guilty of these crimes committed within the 
Umits of a Territory, to the laws of that Terri- 
tory, and to its courts for trial. The second, 
which applies solely to offenses by Indians 
whic^ are committed within the limits of a 
State and the limits of a Reservation, subjCNCts 
^«5j iiie offenders to the laws of the United States, 
passed for the government of places under the 
ezdnsiye jurisdiction of those laws, and to 
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trial by the courts of the United States. This 
is a still further advance as asserting this juris- 
diction over the Indians within the fimits of the 
States of the Union. 

Although the offense charged in this Indict- 
ment was committed within a State and not 
within a Territory, the considerations whidi 
are necessary to a solution of the problem in 
regard to the one must ina large degree affect 
the other. 

The Constitution of the United States is 
almost sUent In regard to the relations of the 
Government which were established bv it to 
the numerous Tribes of Indians within its bor- 
ders. 

In declaring the basis on which representa- 
tion in the lower branch of the Congress and 
direct taxation should be apportioned, it was 
fixed that it should be accorainz to numbers, 
exdudino Indians not taxed, which, of course, 
excluded nearly all of that race, but which 
meant that if there were such witldn a State as 
were taxed to support the Gtovemmeut they 
should be counted for representation, and in 
the computaUon for direct taxes levied by the 
United States. This expression, excluding In- 
dians not taxed, is found in the Fourteenth 
Amendment, where it deals with the same sub- 
ject under the new conditions produced by the 
emancipation of the slaves. iHeither of these 
shed much light on the power of Congress over 
the Indians in their existence as Tribes distinct 
from the ordinary citizens of a State or Teiri- 
tory. 

The mention of Indians in the Constitution 
which has received most attention is that found 
in the clause which gives Congress "power to 
regulate commerce with foreign nations and 
among the several States, and with the Indian 
Tribes." 

This clause Is relied on in the argument in 
the present case, the proposition being that the 
statute under consideration is a regulation of 
commerce with the Indian Tribes. But we 
think it would be a very strained construction 
of this clause, that a system of criminal laws 
for Indians living peaceably In their Reserva- 
tions, which left out the entire code of trade and 
intercourse laws justly enacted under that pro- 
vision, and established punishments for the 
common-law crimes of murder, manslaughter, 
arson, burglary, larceny, and the like, without 
any reference to their relation to any kind of 
commerce, was authorized by the grant of 
power to refTulate commerce with the Indian 
Tribes. While we are not able to see in either of 
these clauses of the Constitution and its Amend- 
ments any delegation of power to enact a code 
of criminal law for the punishment of the worst 
class of crimes known to civilized life when 
committed by Indians, there is a sufgesdon in 
the manner m which the Indian Tribes are in- 
troduced into that clause, which may have a 
bearing on the subject before us. The com- 
merce with foreign Kations is distinctiy stated 
as submitted to the control of Congress. Were 
the Indian Tribes foreign Nations? K so, they 
came within the first of the three dases of com- 
merce mentioned and did not need to be re- 
peated as Indian Tribes. Were they nations, 
m the minds of theframers of the Constitution? 
If so, the natural phrase would have been 
"foreign Nations and Indian Natioas," or. In 
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the teneneflB of language uniformly used by 
the framen of the Instrument, it would nat- 
urally have been "foreign and Indian Nations." 
And so in the case of Cherokee Nation v. Oeor- 
t'ia, brought in the Supreme C^urt of the 
United States, under the declaration that the 
judicial power extends to suits between a State 
and foreign States, and giving to the supreme 
court original jurisdiction where a State is a 

§arty, it was conceded that Georgia as a 
tate came within the clause, but helathat the 
Cberokees were not a State or nation within 
the meaning of the Ck>nstitution, so as to be 
able to maintain the suit 6 Pet. 20 [80 U. 8. 
bk. 8, L. ed. 8^. 

But these Indians are within the geographical 
limits of the United States. The soil and the 
people within these limits are under the polit- 
ical control of the Qovemment of the United 
States, or of the States of the Union. There 
exists within the broad domain of sovereignty 
but these two. There may be cities, coimties, 
and otiier organized bodies with limited legisla- 
tive functions, but they are aU derived from, 
or exist in, subordination to one or the other or 
these. The territorial governments owe all 
their powers to the statutes of the United States 
conferring on them the powers which they 
exercise, and whidi are liable to be withdrawn, 
modified, or repealed at any time by Congress. 
Wliat authori^ the state governments mav 
have to enact criminal laws for the Indians wiU 
be presently oonsidered.. But this power of 
Congress to organize territorial governments* 
and make laws for their inhabitants, arises not 
so much from the clause in the Constitution in 
regard to disposing of and making rules and 
regulations concerning the territory and other 
property of the United States as from the 
ownership of the country in which the Terri- 
tories are, and the right of exclusive sover- 
eignty which must exist in the National Oov- 
emment, and can be found nowhere else. Mur- 
phy V. Bamaqf, 114 U. 8. 44 [Bk. 29, L. ed. 
47n 

In the case of American Int. Ch. v. Oanter, 
1 Pet 642 [26 U 8. bk. 7, L. ed. 242] in 
which the condition of the people of Florida, 
then under a territorial government, was under 
consideration, llCarshall, Chitf Justiee, said: 
"Perhaps the power of goveniing a Territory 
belonging to the United States which has not, 
by becoming a State, acquired the means of 
self-government, mav result necessarily from 
thefactthatitisnot withinthe jurisdictionof any 
particular State, and is within the power and 
jurisdiction of the United Ststes. 11^ right to 
govern may be the inevitable consequence of 
the right to acquire territory. Whichever may 
be the source whence the power ii derived, the 
possession of It is unquestionable.'* 

In the case of 171 & v. Eogen, 4 How. 672 
[46 U. 8. bk. 11, L. ed. 1107], whexe a white 
man pleaded in abatement to an indictment for 
murder committed in the country of the Chero- 
kee Indians, that he had been adopted by and be- 
come a member of the Cherokee Tribe, Chief 
Juitiee Tanev said: "The country in whid^ 
the crime is cnarged to have been comniitted 
is a part of the territory of the United States 
and not within the limits of any State. It is 
true it is occupied by the Cherokee Indians, but 
it has been assigned to them and they hold with 
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the assent and under the authority of the United 
States." After referring to the policy of the 
European Nations aud tne Unitea States hi as- 
serting dominion overall the country discovered 
by them, and the justice of this course, he 
adds: "But had it been otherwise, and were the 
right and propriety of exercising tills power 
now open to question, yet it is a question for 
the law-making and political departments of [381 
the Government and not for the judicial. It ii 
our dutjr to expound and execute the law as 
we find It; and we think it too firmly and clearly 
established to admit of dispute that the In(tian 
Tribes, residing within the territorial limits of 
the United States, are sul^ect to their authority, 
and when the country occupied by one of theim 
is not within the limits of one of these. Con- 
gress may by law punish every offense com- 
mitted there, no matter whether theo£fender be 
a white man or an Indian." 

The Indian Reservation in the case b^ore us 
is land bought by the United States from Hex 
ico by the Trea^ of Guadeloupe Hidal|;o, and 
the whole of Califomia, with the allegiance of 
its inhabitants, manv of whom were Indians, 
was transferred by that Treaty to the United 
States. 

The relation of the Indian Tribes living 
within the borders of the United States, both 
before and since the Revolution, to the people 
of the United States has always been an anom- 
alous one and of a complex cnaracter. 

Following the policy of the European Gov- 
ernments in the discovery of America towards 
the Indians who were found here, the Colonies 
before the Revolution, and the States and the 
United States since, have recognized in the In- 
dians a possessonr right to the soil over which 
they roamed ana hunted and established occa- 
sional villages. But they asserted an ultimate 
title in the land itself, by which the Indian 
Tribes were forbidden to sell or transfer it to 
other natiohs or peoples without the consent 
of this paramount authoritv. When a Tribe 
wished to dispose of its lana or any part of it^ 
or the State or the United States wished to pur- 
chase it, a treaty with the Tribe was the only 
mode in which this could be done. The United 
States recognized no right in private persona, 
or in other nations, to make such a purchase 
by treaty or otherwise. With the Indiana 
themselves these relations are equally diflScult 
to define. They were, and always have been, 
regparded as having a semi-independent position 
when they preserved their tribal relations: not 
as States, not as Nations, not as possessed of [81 



the full attributes of sovereignty, but as a sep- 
arate people, with the power of regulating thmr 
internal and social relations, and thus far not 
brought under the laws of the Union or of the 
State within whose limits they resided. 

Perhaps the best statement of their poaitioii 
is found in the two opinions of this court b j 
Chief Juitiee Marshall in the case of the Chero- 
kee Nation v. Georgia, 6 Pet. 1 [SOU. 8. bk. 8, 
L. ed. 26], and in the case of Wcreeeteiry. Qeor- 
gia, 6 Pet. 636 [81 U. S. bk. 8, L. ed. 492]. 
These opinions are exhaustive: and in the aep- 
arate opinion of Mr. ^uiHee Baldwin in the 
former is a very valuable ritunU of the treatiea 
and statutes concerning the Indian Tribes pre- 
vious to and during the confederation. 

In the first of the above cases it was held that 
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tbcsc Tribes were neither States nor Nations, had 
only some of ^e attributes of sovereignty, and 
could not be so far recognized in that capacity 
as to sustain a suit in the Supreme Court of the 
United States. In the second case it was said 
that they were not subject to the jurisdiction 
asserted over them by the State of Georgia, 
which, because they were within its limits, 
where they had becm tor ages, had attempted 
to extend her laws and the jurisdiction of her 
courts over them. 

In the opinions in these cases they are spoken 
of as ** wards of the Nation," "pupils," as local 
de|>endent communities. In tms spirit Uie 
United States has conducted its relations to 
them from its organization to this time. But, 
after an experience of a hundred years of the 
treaty-making mtem of government, Congress 
has determined upon a new d^Murlure— to 
govern them by Acts of Congress. This is 
seen in the Act of March 8, 18'a, embodied in 
section 2079 of the Revised Statutes: 

"No Indian Nation or Tribe, within the ter 
ritoiy of the United Slates, shall be acknowl- 
ed^ed^or recognized as anindepndent Nation, 
Tnbe, or power, with whom the United States 
may contract by treaty; but no obligation of 
any treatv lawfully made and ratified withanv 
such Indian Nation or Tribe prior to March 8, 
1S71, shall be hereby invalidated or impaired." 
The case of Grow Bog, 109 U. S. 656 [Bk. 
37, L. ed. 1030], in whidi an agreement with 
the Sioux Indians, ratified by an Act of Con- 
l|Mi giBSs. was supposed to extend over them the 
^^* uiws of the United States and the jurisdiction 
of its courts, covering murder and other grave 
crimes, shows the purpose of Congress In this 
new departure. The decision in uiat case ad- 
mits that if the intention of Congress had been 
to punish, by the United States Courts, the 
murder of one Indian by another, the law would 
have been valid. But the court could not see, 
in the agreement with the Indians sanctioned by 
OonCTess, a purpose to repeal section 2146 of 
the Kevised Statutes which expressly excludes 
from that jurisdiction the case of a crime com- 
mitted by one Indian against anoUier in the 
Indian country. The passage of the Act now 
under consideration was d^gned to remove 
that objection, and to go further by including 
such crimes on Reservations lying within a 
Sute. 

Is this latter fact a fatal objection to the law? 
Tlie statute itself contains no express limitation 
I upon the powers of a State or the Jurisdiction 

or its courts. If there be any limitation in 
either of these, it srows out of ttie implication 
arising from the fact that Congress has defined 
ft crime committed within the State, and made 
it punishable in the courts of the United f^tates. 
Bat Congress hat done this, and ean do ii, with 
regard to all offenses relating to matters to which 
Hie federal authority extends. Does tiiat au- 
thority extend to this case? 

It will be seen at once that the nature of the 
offense (murder) is one which in most all cases 
of its commission is punishable by the laws of 
the States, and within the jurisdiction of their 
ooorts. The distinction is claimed to be that 
the offense under the statute is committed by 
an Indian, that it is committed on a Ri»erva- 
tion Fet apart within the State for residence of 
the Tribe of Indians by the United States, and 
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the fahr inference is thai the offending Indian 
shaU belong to that or some other TObe. It 
does not interfere with the process of the state 
courts within the Reservation, nor with the 
operation of state laws upon white people found 
there. Its effect is confined to the acts of an 
Indian of some Tribe, of a criminal character, 
committed within the limits of the Reservation. 

It seems to us that this Ib within the compe- 
tencv of Congress. These Indian Tribes are the 
wards of the Nation. Th^r are communities -_^ ., 
dependent on the United States; dependent [3o^J 
laigdy for their daily food; dependent for their 
pofitical rights. They owe no allegiance to the 
States, and receive from them no protection. 
Because of the local ill f eeline , the people of 
the States where they are found are often their 
deadliest enemies. From their veiy weakness 
and helplessness, so largely due to the course of 
dealing of the Federal Government with them 
and the treaties in which it has been promised, 
there arises the duty of protection, and with it 
the power. This lias always been recognized 
by the Executive and by Congress, and by this 
court whenever the question has arisen. 

In the casd of Woreeaier v. Georgia, 6 Pet. 616 
[81 U. S. bk. 8, L. ed. 488], it was held that, 
though the Indians had by treaty sold their 
land within that State, and agreed to remove 
away, which they had failed to do, the State 
could not, while thev remained on those lands, 
extend its law6, criminal and civil, over the 
Tribes; that the duty and power to compel their 
removal was in the United States, and the Tribe 
was under thehr protection, and could not be 
subjected to the laws of the State and the proc- 
ess of its courts. 

The same thing was decided in the case of 
Fellowe v. Blaekmith, 19 How. 866 [60 U. S. 
bk. 16, L. ed. 6841. In this case, also, the In- 
dians had sold their lands under supervision of 
the States of Massachusetts and of New York, 
and had agreed to remove within a given time. 
When the time came a suit to recover some of 
the land was brought in the Supreme Court of 
New York, which gave judgment ^r tiie plaint- 
iff. But tids court held, on writ of error, that 
the State could not enforce this removal, but 
the duty and the power to do so was in the 
United States. See also the case of the Kaneae 
Indians, 6 Wall 787 [72 U. S. bk. 18. L. ed. 
m\; New Torklndiani, 6 Wall 761 [72 U. 8. 
bk. 18, L. ed. 7081. 

The power of the General Govenunent over 
these remnants of a laoe once powerful, now 
weak and diminished in numbers, is necessary 
to their protection, as well as to the safety of 
those among whom they dwell. It must exist 
in that Government, because it never has ex- 
isted anywhere else, because the theater of its 
exercise is within the geographical limits of 
the United States, because it has never been 
denied,and because it alone can enforce its laws [8861 
on all the Tribes. 

We aneteer Vie quetiuma propounded to ua, that 
the 9th$eetionqfthe Act of March S, 1S8S, is a 
wUid law in bath its branches, and that the Cir- 
ouit Court of (he United States for the Distriei of 
California h(u Jurisdiction qf the offense charged 
in (he indictment in this ease, 
Trueoopy. Test: 

James H. MoKemwy, Clerk, Sop. Ooort, U.Sb 
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PLYMOUTH CONSOLroATED OOLD 
IQNINQ COMPANY bt al., AppU,, 

«. 

4MAD0R AND SACRAMENTO CANAL 

COMPANY. 



SAME, Pff. in Err., t. SAME. 

(See 8. a Beporter*8 ed. 26A-JBTL) 

Removal qf eauu^—teparailU eantroveriff— 
iwrden of proqf. 

h Where, upon fhe fftoe of the oomplaint, the 
■ult is but a single cause of action for the wronflrful 
pollution of the water of the plalnttlTs canal by 
the united action of all of the defendants workingr 
together, the controversy arising is not separable 
for the purpoee of removal, even though the de- 
fendants answer separately, setting up separate de- 
fenses. 

2. Where the petition for removal alleges that 
certain defendants were wrongfully made defend- 
ants for the purpose of preventing the removal, 
the burden of proof to establish that fact is on the 
petitioner. 

FNos. 949 950.1 
Butmiitdd AprU Sei 1886. Ikeided, Map 10, 

1886. 

APPEAL from and in error to the Circuit 
Court of the United States for the District 
of California. Affirmed. 
The case is stated by the court. 
Ifr, John H, Boalt* for appellants and 
plaintiffs in error. 

Mr, J. H. McKnne, for appellee and de- 
fendant hi error. 
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Mr, ChUf Juitiee Waite delivered the opin- 
[265] ion of the court. 

The Amador and Sacramento Canal Com- 
a California corporation, brought suit 
^ tbe Superior Court of Sacramento County, 
California, against the Plymouth Consolidated 
Gk)ld Mining .Company* ft New York corpora- 
tion, and Alvinza Hayward, E. L. Mont- 
Smery, and Walter S. Hobart, citizens of 
Jifomia, to enioin them from polluting the 
waters running into the canal of the Amador 
Company, and to recover $25,000 damages for 
what had already been done in that way. The 
material averments in the complaint, as to the 
alleged wrongful acts of the defendants, are as 
follows : 

"m. That the plaintiff is, and for more 
than ten years last past has been, the owner in 
fee and in possession of a certain canal, about 
26 miles long, situate partly in the County of 
Amador, in said State, and partly in said 
County of Sacramento, called ;he Amador and 
Sacramento Canid, extending from a dam 
■cross the Cosumnes Kiver, near, the southeast 
comer of section twenty, in township eight 
north, ran^ nine east. Mount Diablo base and 
mericUan, m said County of Amador, to Sebas- 
topol, in said County of Sacramento, In section 
sixteen, township seven north, range seven 
east, Moimt Diablo base and meridian; and is 
also the owner of the water usually flowing 
tiirough said canal, and has used the said 
canal and water during all of said period of ten 
years for mining and agricultural purposes, and 
selling water for such purposes. 

ttS 



"IV. That the defendant, the Plymouth Con- 
solidated Gk)ld Mining Company, is the owner 
of two certain mills, situate at Plymouth, in 
said Coimty of Amador, constructed and used 
for crushing gold-bearing quartz, and since the 
2d day of «lanuary, 1882, has been such owner, 
and the defendants for Uiree ^ears next before 
the commencement of this action have, at said 
mills, carried on and conducted the business of 
crushing gold-bearing quartz rock and extract- 
ing and collecUng gold therefrom, and have 
used large quantitfes of water in and about their 
business taken from Uie Moquelumne River. 

"V. That from the said mills^ the Corpora- 
tion defendant, extending in a du«ction a little 
north of west, has a valley through whicbxuns 
Little Indian Creek until it intersects the said 
canal of plaintiff near the southeast comer of 
section four, in township seven north, range 
nine east. Mount Diablo base and meridian; 
and the defendants, since the first day of 
December, 1881, have used the said creek at 
their said mills as a dumping place for the 
tailings, sand, sediment, sut ana other debris 
flowing to and formed by the working of said 
mills. 

"YI. That in and about the working and 
management of said mills the defendants use 
large quantities of water taken from the 
Moquelumne River and other streams by 
them, and which water, mixed, defiled and 
polluted with said tailings, sand, quartz sand, 
sediment, silt and other debris, has been» 
during the three years next before the com- 
mencement of this action, poured into said creek 
and carried by said water in said creek to and 
into the said canal of plaintiff. 

"YIL That the said water so mixed, polluted 
and defiled by the defendants, and dischargjed 
by them into the plaintiff's canal as aforesaid, 
has, during all of said three years, mingled 
with the pure water flowine in the said canal, 
and has deposited therein all the said tailings, 
sand, quartz sand, sediment, silt and other 
debris as aforesaid, and the same has been 
swept along the said canal of plaintiff by the 
force of the water flowing therdn, and has been 
distributed and deposited therein, and thereby 
the bed of the said canal became and was raised, 
and Uie canal obstmcted and damaged, and 
filled up and rendered unfit for use, and the 
water in said canal became loaded with said 
dSbris, and thereby rendered less useful " 

The Plymouth Company answered separate- 
ly, setting forth that it was a New York cor- 
poration whose powers were by law vested in 
seven trustees, of whom the defendants Hay- 
ward and Hobart were two, and that Mont- 
gomery was the superintendent of its mines 
and mills in California. The answer then 
admitted that Uie Corporation was the owner 
of the mills mentioned in the complaint, and 
that "It has at said mills carried on and con- 
ducted the business of crushing gold-bear- 
ing quartz rock and extracting and collecting 
gold therefrom, and used lar^ quantities of 
water in and about said busmess, and that 
some of said water was taken from the Moque- 
lumne River; but It denies that all of said 
water was Udsen therefrom, and it denies that 
it has during the time alleged in the complaint, 
or at any other time or at all, carried on or 
conductea at said mills, or either of them or 
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elsewbere, the said business, or any business, 
or bas used Jarge quuutitics of water or any 
w'ater, in or about said business or otherwise, 
in connection with the other defendants men- 
tioned in the complaint, or either of them; but, 
on the contraiT» this defendant avers that said 
business has been carried on and conducted 
and said water has been used by this defendant 
exclusively and for its sole use and benefit and 
without any connection or combination with 
the other defendants in this action, or either of 
them, and that tliis defendant has not had, 
during any of the times mentioned in the com- 
plaint, and does not now have, any connection 
or relation with the said Haywara or Hobart 
or MontgiMnery other than such official relation 
aforesaid." 

After this the separate defexkse of the Corpo- 
/ation to the action was set forth, to the effect 
that the Company was operatinfi; its mills under 
a license from the Amador Company, whidi 
justified all that had been done for which the 
suit had been brought. Hayward, Montgom- 
ery and Hutchinson filed their separate answer, 
in which they denied each and every allegation 
in the conoplaint against them in connection 
with the Plymouth Company or otherwise. 
After the filing of their answer, the Plymouth 
Company presented to the court a petition for 
the removal of the suit to the Circuit Court of 
the United States for the District of California, 
the material parts of which, aside from a state- 
ment of the citizenship of the parties, accord- 
ing to the facts, are as follows: 

"But your petitioner avers and shows to the 
court tliat in the said suit above mentioned 
there is a controversy which is wholly between 
citizens of different States, and which can be 
folly determined as between them, to wit: a 
controversy between your petitioner and said 
Amador and Sacramento Canal Company, and 
that said two Corjwrations are the sole and only 
parties interested in said controversy. 

"That said defendants, Alvinza Hayward, 
B. L. Montgomery and Walter S. Hobart, are 
not, nor is <nther of them, a necessaiy or proper 
party defendant in said action. 

"That said defendants, Alvinza Hayward. 
E. L. Montgomery and Walter S. Hobart, ana 
each of them, are nominal and formal parties 
defendant to said suit, and they, nor either of 
them, have any interest in the said controversy, 
and they, nor either of them, are actual, rud 
or necessary parties defendant, but are sham de- 
fendants sued in said action with your peti- 
tioner, as it avers on information and belief, 
with the object, purpose, intent and design of 
eodeavoriojg thereby to prevent the removal of 

' "* cause into the Circuit Court of the United 



States for the District of California by vour 
petitioner, who is the real defendant therein. 

'*That said Alvinza Hayward and Walter 8. 
Hobart are stockholders and officers of your 
petitioner, to wit: two of the members of its 
Doard of seven trustees, and thej have not, nor 
has either of them, any interest m the said con- 
troversy other than as such officers or stock- 
holders. 

"The said defendant E. L. Montgomery, is 
the superintendent of the mines and mills of 
jour petitioner, and has no interest whatever in 
said controversy. 

"That all the acta and grievances complained 
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of and a]l€^;ed to have been done by said de- 
fendants, if any such were done, were the sole 
acts of vour petitioner. 

"And your petitioner avers and shows that 
the real litigation herein Ib between ttid plaint- 
iff and your petitioner, citizens of different 
States, as aforesaid. 

"And your petitioner further shows ttiat It 
has not carried on or conducted any mining 
or milling business in connection witii said de- 
fendants or with either of them. 

"And your petitioner further shows that the 
matter and amount in dispute in the above en- 
titied suit exceeds, exclusive of costs, the sum 
or value of five hundred dollars." 

On the presentation of this petition the state 
court directed the removal of the suit, and pro- 
ceeded no further. The case was docketed in 
the cireuit court on the 19th of May, and on 
the 17th of June the Amador Company moved 
to remand, among others, on the following 
grounds: 

"I. That the said suit does not really or sub- 
stantially involve a dispute or controversy prop- 
erly within the jurisdiction of said c&cuk 

court. 

• • • • 

"HI. Because the defendants did not all join 
in said petition for removal. 

"IV. Because the defendants are not all 
residents or citizens of States other than CaH- 
fomia, and it does not appear that the parties 
defendants to said suit were or have been wrong- 
fully joined as such. 

"V. It does not appear from the re^-ord and 
papers on file in said circuit court that there is 
a controversy which is wholly between citizens 
of different States, which can be tried and 
which can be fully determined between them 
without involving necessarily a trial of the 
whole case as to ful of the defendants." 

In the notice which was given of this motion 
the following appears: 

"On the hearm^ of said motion we will rely 
on and read in evidence: 

"1. The transcript and record on file in said 
circuit court in said cause. 

"2. Answer of the plaintiff to the petition of 
the Corporation defendant for a removal, here- 
with served. 

"8. Affidavits of J. H. McEnne, W. F. 
Qeorge and Jennie B. Hitter, herewith served; 
and, 

"4. Also offer oral evidence." 

None of the affidavits here referred to arc 
found in the transcript, and there is no state- 
ment of any oral evidence that was produced. 

The court heard the motion on the 27th of 
July and remanded the suit. From this order 
an appeal was taken and writ of error brought, 
and these have been docketed here as separate 
causes. 

It was not necessary to docket the cause 
twice because it was brought here both by ap- 
peal and writ of error. Hurst v. HoUingstcortn , 
94 U. S. Ill [Bk. 24, L. ed. 81]. There was 
but one action in the court below, and there is 
but one record. The appeal and writ of error 
bring up but one order or judgment for review, 
and there is, therefore, but one case here. 

Upon the face of the ^complaint there is in 
the suit but a single cause of action, and that 
is the wrongful pollution of the water of the 
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plaintiirs canal b^ Um united action of all tbe 
defendants working together. 8ach being tbe 
case, the controversy was not separable for the 
purposes of a xemoval, even though the defend- 
ants answered separately, setting up separate 
defenses. Firie ▼. Tsedt, 116 U. 6, 41 [Bk. 
29, L. ed. 8811; Sloane v. Andenon, 117 U. S. 
278 [Bk. 29, L. ed. 891]. 

It is claimed, however, that, as the answers 
show that the Plymouth Company is the real 
defendant, and the petition alle^ that the oth- 
ers are nominal purtles only, and Joined with 
that Comx>any as "sham defendants^ to pre- 
vent a removal, the suit must be treated as in 
legal effect against the New York Corporation 
alone, and, ttierefore, removable. So far as 
the complaint goes, all the defendants are nec- 
essary and proper parties. A Judgment is asked 
against them all, both for an injunction and 
for money. Hayward and Hudson are admit- 
ted by the answer to be ofBoers of the Corpora- 
tion, and Montgomery its superintendent. 
These persons are all citizens of California, 
and amenable to process in that S^ate. It Is 
not denied that they are all actively uigagedin 
the operations of the Company; and Montgom- 
ery, as the superintendent of Its mines and 
mills, must necessarQv be himself personally 
connected with the alleged wrongful acts for 
which the suit was brou^t It Is undoubtedly 
true that If the Company has a good defense to 
the action, that defense will inure to the bene- 
fit <tf all the other defendants; but It by no 
means follows that, if the Company Is liable, 
the other defendants may not be equally so, 
and Jointly with the Companv. It Is possible, 
also, that the Company may oe guilty and the 
other defendants not guilty, but the plaintiff in 
its complaint says they are all gufltv, and that 
presents the cause of action to be tried. Each 
party defends for himself, but until his defense 
is made out the case stands against him, and the 
rights of all must be governed accordingly. 
Under these circumstances the averments in 
the petition, that the defendants were wrong- 
fully made to avoid a removal can be of no 
avau In the circuit court upon a motion to i^ 
mand, until they are proven, and that, so far 
as the present recora discloses, was not at- 
tempted. The affirmative of this Issue was on 
the petitioning defendant. That Corporation 
was the moving party, and was bound to make 
out Its case. 

l%e order remanding ike eamee ie oiBlrmei. 
Itoe oopy. Test: 

James H. MoKenney^ Clerk, Sup. Court, U. 8. 



MARIE P. EVANS aitd WILLIAM R 
EVANS, Flff^. in Err., 
e. 
MRS. MARY A. PIKE, Widow of Willxah 
8. PiKB, Deceased, and Natural Tutrix of 
the Minor, GERTRUDE D. PIKE; JOHN 
H. PIKE, EMMA C. PIKE, Widow of 
Gbat Dowswbll, WILLIAM 8. PIKE, 
JR., AND MARY L. PIKE. 

(See 8. C Reporter's ed. Sil-SSS.) 

Bale ef landi in Louieiana under eoBeeuUon en 
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eredit ufOh bond—mtb&equent iote under execu- 
tion on bond— action at taw hygratuiioue donee 
effirei purehaeer-^remedg, 

1. Certain-lands were sold imder ezeoutlon In 
Louisiana on August S; 1861, on a credit of twelve 
months, with bond. On September S. 1861. tlm 

£urohaser made a gratuitous donation or the 1an<l<« 
> the plaintiff, Marie P. BTans, without eurren«1cr- 
ing possession, ^le bond not having \^n paid, on 
January 6. 1866, ttie lands were sold under execu- 
tion issued thereon to WMHam B. Pike, one of the 
sureties. This suit was brought in 1871 by the plalnt- 
iflls, fllftiming under the donation, against suM 
Pike, to recover the lands. Hekl^ that the larnl^ 
remained, after the first sale, subject to the judir- 
ment, and liable to an execution either on such 
Judgment or on the bond; that the donee took tlie 
property subject to all charges in the same manner 
as the donor held it; and that said donee was not 
entitled to the delay and formalities of the hypoth- 
ecary action and is bound by the sale under execu- 
tion on the bond. 

2. It seems that the remedy of the {plalntifto, if 
any, is a bill in equity to redeem. 

(No. 252J 
Argued and euhmitted April tt, 1896. Decided 

May 10, 1886, 

rr ERROR to the Circuit Court of the United 
States for the Eastern District of Louisiana 
Affirmed, 

The history and facts of the case appear !t» 
the opinion of the court. 

Mr, William Gr»nt« for plaintiffs in error: 

Four years prior to the seizure of the prop- 
erty under the writ ot fieri faciae against Ackley 
Perkins, the latter had transfemd the legal 
tiUe to Mrs. Evans by an act of donation. 
Pike's title was derived from Perkins through 
a proceeding a^nst him, four years after be 
had thus parted with title, and to which- Mrs. 
Evans was not a party. 

He had possessed the property under his 
deed sometliing over five years, when this suit 
was brought, and the cfarcuit Judge held, in 
effect, ana so instructed the Jury, that defend- 
ants had acquired the property by such posses- 
sion. 

This instruction was based upon an errone- 
ous interpretation of the opinion of Mr, Justice 
Bradley in Pike v. Beane, and a dear mistake 
of the law applicable to the case. It may t)e 
fairly presumed, when the issue decided in thnt 
opinW is considered, that the court intended 
simply to decide the question presented by the 
instruction, which was whether the omission of 
the sheriff to make a tangible seizure of the 
property was an irregularity cured l^ the pre- 
scription of five years. The circuit fudge had 
instructed the Jury that it was not, but tbia 
court hdd that this, as well as all other irregu 
larities, were included in the statute. 

It followed, as a logical sequence to the opin- 
ion on the main question, that a sheriiTs aeed 
thus cured of irregularis might become the 
basis of the prescription of ten years, by which 
property is acquired, under the Civil Code of 
Louisiana, as was said by Mr, Juetice Bradley. 
But it is not to be inferred that the court intendci 1 
to decide that possession of proper^ for a les» 
period than ten years, under a oeea, either per- 
fect in form originally, or made so by the lapse 
of five years, can give a title to lands in Louisi- 
ana. The whole purpose of the statute wss to 
prevent anyone disputing the regularity of h 
Judicial sale after the lapse of five years. 

But the Code provides under what circum- 
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^lanoes propeitir may be acquired by posses- 
sion. Article 8478 provides: "He who acquires 
.an immoTable in good HXth and bj a Just title 
prescribes for it in ten years." 

Waidenr. FMe^, 2 Rob. (La.) 466; Leditf ▼. 
BaiUp, 8 La. Ann. 8. 

But plaintiffs in this case do not, and need 
not, allege that defendants' title is void, or Toid- 
ftble be(Mse there was no tangible seizure of 
the property. Mrs. Evans was not a party to 
the Judgment, nor to the execution und^ which 
her property was sold. As to her the sheriff 
had no authority to seU, and the prescription 
of the informaliUes could not devest her title. 

Bobert v. Brown, 14 La. Ann. 697. 

A defect of this character is not a mere ir- 
re^larity, but an absolute nullity. As it arises 
dehor$ the record, it is not cured by the pre- 
8criptk>n of five years. 

Jadtmmy. LudeHng, 99 U. 8. 588 (Bk. 25. L. 
ed.460). 

The rule is the same in Louisiana as else- 
where, that the rights of a seidng creditor are 
no greater than those of his debtor. 

BaUio V. Paisset, 8 Mart N. 8. 887; Smithr. 
MeMieken, 8 La. Ann. 819. 

A creditor cannot disregard a conveyance 
made by his debtor, and seize the property 
without some proceeding against the owner. 

Ford V. DougUu, 5 Efow. 148 (46 U. 8. bk. 
12. L. ed. 89). 

Mr, John A« Campbell* for defendants in 
error. 

Mr. Juitiee Bradley- delivered the opinion 
of the court: 

This is a petitory suit brought by Marie P. 
Evans and her husband, the pUdntiffs in error, 
to recover a plantation of 1,911 acres, called 
the Richland plantation, situated in the Parish 
of West Feliciana, near Baton Rouge, in the 
State of Louisiana. The action was onginally 
commenced against William S. Pike, and is 
continued against his widow and heirs, the de- 
fendants in error. The plaintiffs claim the 
property under a gratuitous donation made by 
Ackley Perkins, to his niece, Uie sdd Marie r. 
Evans (then Marie Linton), by act of donation 
da;ted September 5, 1861. The title of the de- 
fendants IS based on a Judgment of the Second 
District Court of West Feliciana, rendered 18th 
Februaiy, 1859, for the sum of $16,890.25, with 
interest, in favor of one Eliza C. Johnson, 
against J. & H. Perkins, upon mortgage notes 
given by them for the purchase of vie planta- 
uon. An execution was issued on this judg- 
ment, and the property failing to bring two 
tbirda of its appraised value, it was sold on the 
third of August, 1861, on twelve months' credit, 
pursuant to the Code of Practice of Louidana; 
and the said Ackley Perkins,, a brother of the 
mortgagors, became the purchaser, and to se- 
cure the payment of the purchase money he 
gave a twelve months' bond for $80,6^5.80, 
with interest at 10 per cent per annum, with 
two sureties. This bond contamed a declaration 
of mortgage on the property sold, and an ao- 
knowleogment that it was to have the force of 
a final }iKigment, but it was not recorded. This 
was about one month prior to the donation 
made by Ac^ey Perkins to the plaintiff. The 
twelve months' bond not being paid, an execu- 
tion was issued upon it on the 10th of October, 
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1865, and under this execution the property 
was sold on the 6th of January, 1866, and WiU- 
iam 8. Pike, one of the sureues of Perkins on 
the bond, to protect himself, became the pur- 
chaser for the sum of $46,725, received a deed 
from the sheriff, and took immediate posses- 
sion of the premises, and continued in posses- 
sion until the commencement of this suit in 
October, 1871, a period of five years and nine 
months; and he and his heirs have been In pos 
session ever since. 

The defendant, William 8. Pike, amongst 
other things, interposed the plea of prescription 
of five years, under article 8648 of the Revised 
Civil Code, being a re-enactment of the Statute 
passed March 10, 1884, which declares that 
"All informalities connected with, or growing 
out of, anv public sale made by any person 
authorized to sell at public aucidon shall be 
prescribed against by those claiming under 
such sale, after the lapse of five years from the 
time of making it, whether against minors, 
married women', or interdicted persons." 

At the first trial of the cause, the idaintiiT 
undertook to rebut this plea by showing thai 
the sheriff did not actiially seize the property; 
and the circuit court held that this dttect was 
not one of the informalities cured by the pre- 
scription. On writ of error from tins court wc 
held otherwise, and reversed the judgment. 
Pike V. JStam, 94 U. 8. 6 [Bk. 24, L.^ 401. 
Of course, we must have held that the sherlil 
was authorized to sell the property at public 
auction, for that is necessary in order to main 
tain the plea of prescription in such a case. 

A second trial has smce taken place, and i: 
does not appear by the record that any attempt 
was made to show a want of seizure by the: 
sheriff. His tetum to the writ of ezecotiou 
shows that he did seize the property. The pleu 
of prescription, however, was not withdrawn 
by the defendants, but was stiU relied on; and 
the Judge, besides charging the jury that if 
Pike was in possession of the plantation for a 
period of five years, and purcnased the tame 
nrom a person authorized to sell at public auc- 
tion, any informality connected with or grow- 
ing out of the sale was prescribed, went on to 
duirge further, that under the terms of the 
decinon of the supreme court in this case, the 
prescription of five years, if proved, was de- 
cisive of the controversy, openOed as a bar to 
the plaintifEs' action, and gave to the defend- 
ants a title by prescription against the plaint- 
iff. To this instruction the plaintiffs excepted, 
and the substantial ground of their ezcq>tion 
was that the prescription of five years only 
cures defects and informalities in a sale, and 
not defects in the title itself, which, according 
to the laws of Louisiana, can only be cured by 
a prescription of ten years of possession in good 
fsIUi and under a just title. 

But even if this objection were well founded, 
a question would soil arise whether by the 
sheriff's sale William 8. Pike did not acquiie a 
good title as against the plaintiffs. For If he 
did, prescription, except m reference to infor- 
malities of the sale, was not necessary to his 
defense, and the charge could not injure the 
plaintiffs. It is necessary, therefore, to examine 
this question. 

The objection made bv the plaintiffs to the title 
conferred by the Bherifrs sale is that the pblnt- 
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iff, MaHo p. EvaDB, was not made a part^ to 
the proceedings and not served with notice, 
though donee of the property, and a third 

The situation of the property at the time of 
the sale was as follows: on the 18th of February, 
1869, it became subject to Eliza C. Johnson's 
judgment for purchase money. On the third of 
August, 1861, by virtue of an execution on this 
judgment, it was sold to Acklev Perkins on a 
creout of twelve months, and Perkins gave a 
twdve months' bond for the purchase money. 
This sale wss made in pursuance of a law of 
Louisiana which authorizes a sheriff to sell 
propertgr on execution at twelve months' credit 
if unable to sell it for cash at two thirds of its 
appraised value. Code Prac. art 680, 681. At 
such sale <m credit, the purchaser is required 
to furnish good and sufficient joint securitv 
and special mortgage on the property sold, 
bearing interest at the same rate as the judg- 
ment. Art. 681. The Code further provides 
that if the bond is not paid at maturity, " The 
clerk who first issued the order of seizure chall, 
on the demand of the judgment «. editor, or 
anj other persoi^ interested, and on the bond 
being deliver^ to him, issue an execution for 
the amount, both against the purchaser and his 
surety, in ti^e same manner as on a final judg- 
ment; and this execution shall be directed to 
the sheriff, to be carried into effect." Art. 719. 
"If the amount of the bond, with interest and 
costs, be not paid to him on demand, it is the 
duty of the sheriff, under this execution, to 
seize immediately the property of the purchaser, 
or of the surety, or both, to the amount of the 
debt and costs, and to sell it for ready money." 
Art. 720. 

The course thus prescribed was followed in 
the present case. But the sale thus made on 
credit was not a satisfaction of the judgment, 
which still remained in full force; for, if the 
bond was not paid at maturity (as it was not), 
execution miffht be Issued, either on the judg- 
ment or on me bond, at the option of the judg- 
ment creditor. The land still remained sub- 
ject to the judgment. The execution on the 
Dond had merely this advantage, that it could 
be levied on the {property of the sureties as well 
as on that of the principal; but the property 
for which the bona was ffiven remained sub- 
ject to the debt and to the lien of the judg- 
ment A sale of the land under an execution 
issued on the judgment, or on the bond. Would 
relate back to the judgment for its force and 
effect Trescott v. Lemi, 11 La. Ann. 184; 
Baham v. Langfldd, 16 La. Ann. 157; Union 
Bank v. Stafford, 12 How. 889, 840 [58 U. 8. 
bk. 18, L. ed. 1008]. As Ackley Perkins paid 
nothing on his purchase, but merely gave the 
twelve months' bond, he could do nothing to 
defeat the continued lien of the judgment 
Though a purchaser from him in possession 
might be entitled to be proceeded against by a 
hypothecary action, a mere gratuitous donee 
would lake the property subject to all charges 
in the same manner as the donor held it. Ar- 
ticle 1651 of the Civil Code declares : " The 
property given passes to the donee with all its 
charges, even those which the donor has im- 
pasea between the time of the donation and 
that of the acceptance;" in other words, the 
donee takes eum onere, and undoubtedly with 
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implied notice. This was manifested in the 
present ca.<>c by llie conduct of the parties at 
the time of passing the act of donation, which 
declares that tbey " dispensed with the produc- 
tion of a certiticate from the recorder of the 
parish as is required by article 3328 of the 
Civil Code." This means that 'the donee ac- 
cepted the property at her own risk, subject to 
all charges thereon, and amounted to a volun- 
tary assumption by her of those charges, so 
far as they were specific and not general liens. 

It is the general law, it is true, that a third 
possessor of hypothecated property must be 
proceeded against by the hypoiiiecary action, 
which requires tbiily davs' demand of the 
principal debtor, and ten days' subsequent no- 
tice to the third possessor to pay the debt or 
give up the property. Article 68 of the Code 
of Practice declares that "If the hypothecated 
property be neither in the possession of bis 
debtor nor of his heirs, but in that of a third 
person, the creditor has his action against that 
person, in order to compel him either to give 
up the property or to pay the amount for whicli 
it stands hypothecated." And this is the ordi- 
nary rule as to third possessors, whether the 
hypothecation be bv act of mortgaj^ or in any 
other form. A judgment creditor, whose 
claim bears a^inst a piece of property trans- 
ferred to a third party who does not assume to 
pay the judgment, must proceed by hypothe- 
cary action. MoMey v. Finch, 24 1^. Ann. 29. 
But where the vendee assumes the payment of 
a mortgage as a part of the purchase pnce, the 
mortgagee may proceed against the mortga^r 
without reference to the sale made by liim. 
(Phre V. Qoldman, on appeal by Sell, the third 
possessor, Louque's Dig. 442, pi. 9.) A pur- 
chaser of property subject to a mortgage debt, 
who promises or is personally liable to pay the 
debt, is held not to be a third possessoi enti- 
tled to the demand and notice requisitt; fb n 
hypothecary action. Duncan v. Elam, 1 Rob. 
185; BoisBO^ v. Dotons, 16 La. Ann. 187. 

From these authorities we infer the rule to 
be that a ^tuitous donee, even when in pos- 
session> bemg liable for the chag^on the land, 
is not entitled to the delay and formalities of 
the hypothecary execution. But if this be not 
true in all cases, we think it must be true in n 
case like the present, where the party is not in 
possession and has accepted a donation of land 
from a pci-son who bought it on credit, thelnnd 
being still subject to the judgment under which 
it was sold, and liable to an execution either on 
such judgment or on the bond given for pur- 
chase money. 

In this case the plaintiff was not in posses- 
sion. As we understand the record, no change 
of possession took place at the time of the 
donation; but tUe plaintiff Marie, the donee, 
went immediately abroad, out of the country, 
and Ackley Perkins remained in possession 
until the sale to William i;^ Pike, in January. 
1866, under the execution on the twelve 
months' bond. Mrs. Johnson, the judgment 
creditor, not receiving any fruit of her ju<lg- 
ment, finds herself, at the close of the war. 
obliged to resell the property. She finds no one 
in possession but Ackley Perkins. She fol- 
lows the directions of the Code, and an execu- 
tion is issued oi^ the twelve months' bond. 
WiUiam 8. Pike is obliged to purchase the 
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property to protect himself as surety on the 
Dond. Under these circumstances, there is cer- 
tainly no strong equity in favor of the plaint- 
iiTs claim, one never paid a cent for the 
property; her donor never paid a cent for 
it; the judgment remains unpaid; the surety is 
obliged to buy to save himself; and now the 
plaintiff, after nearly six years have passed 
away, seeks to deprive Pike of possession, 
without oifering to reimburse him for what he 
has paid (or bound himself to pay) to relieve 
the properU^ from the incumbrance resting 
opon it, ana to satisfy the debts of the plaint- 
ilTs donor, and of the parties against whom 
the judgment was originally reodered. There 
could not well be a case more destitute of 
equity. 

Suppoee the plaintiff was entitled to notice 
of the application for executory process, or to 
some formality in lieu of notice; does that 
make the sale so absolutely void that she can 
recover the property without restoring or of- 
f en ng to restore to Pike or his heirs what he 
tias paid ? 

In the English system, followed in most of 
the States, a person having an interest in mort- 
gaged premises sold under a foreclosure, and 
not made a party to the proceedings, merely 
retains his equity of redemption; that is, a 
right to redeem the property by paying the 
amount due on the mort^^. He cannot turn 
the purchaser out of possession, without re- 
deeming or offering to redeem the property 
by paying the mortgage debt This rule is 
founded in such manifest justice that we should 
be surprised not to find it in some form in a sys- 
tem of law drawn from the same source as that 
of English e()uity. An examination of the 
Louisiana decisions shows that we are not mis- 
taken in our anticipations. 

In Dtifovry. Camfrane, 11 Mart. 607, the 
plaintiff claimed title to certain slaves; the 
defendant pleaded that he hsd purchased them 
at sheriff's sale, upon an execuUon issued on a 
judj^ent a^nst the heirs of one Dufour, and 
that plaintiff was one of those heirs. It was 
replied, amongst other things, that the judg- 
ment was null, because plaintiff was not cited. 
The court said : "Another question still pre- 
^] sents itself. It has been proved that the pro- 
ceeds arising from the sale of the slaves were 
applied to the discharge of the judgment debts 
of the plaintiff, and the court is of opinion 
that he cannot recover in this suit imtil he repay 
the oioncy. Nothing could be more imjust than 
to permit a debtor to recover back his property, 
because the sale was irregular, and yet allow 
bim to profit by that irregular sale to discharge 
his debts." 

In Donaldttm v Roman, 8 Mart. N. 8. 162, 
the court said : *'The judge below thought 
the ^erilTs deed, without a judgment, did not 
pass the right of the defendant in execution to 
the purchaser, and in that opinion we concur. 
But he thought that, as the purchase money 
bad l^cen applied to the benefit of the estate of 
the plaintiff's testator, she ought not to recover 
the lot, without returning the price paid for it. 
In the view taken by the judge below we also 
concur;" and ^e judgment was affirmed. 

Ill Stockton V. J&ieneyy 6 La. Ann. 681, 
wliicli was a suit to recover property sold under 
executory process, the court says: "We do not 
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thhik that judicial sales ought to be disturbed, 
unless at tne instance of a party who has a 
riffht to sue for their rescission or nullity, and 
wno can show an injury resulting to him from 
the sale, as well as an interest in the result of 
the suit, and without a previous proffer of full 
indemnity to the honajme parties, whose inter- 
ests are to be affected by the judgment." The 
sale was sustained. 

In Taylor v. Uuey, 11 La. Ann. 614, which 
was a petitory action for a tract of land, the 
plaintiff claimed under a deed from one Foun- 
tain, dated in August, 1846, but not recorded 
until May, 1847; Uie defendant claimed under 
a sheriff's sale made in January, 1847, and deed 
recorded in February, 1847; the sale being made 
l^ virtue of executory process issued upon an 
act of mortgage executed by Fountain in De- 
cember, 1840, and recorded November, 1846, 
after the execution of the deed from Fountain 
to Taylor. The court concludes its judgment 
as follows: " But conceding that Taylor could 
be heard to impeach the title of Huey thus ac- 
quired, he has not laid a foundation for doing 
so by the allegations of his petition. He 
has made no tender to the defendant of the 
mortgage debt which burdened the land, and 
was only" discharged by the sale he seeks to 
treat as a nullity?' Judgment for defendant 
affirmed. 

We think that these decisions are applicable 
to the present case, and govern it, and that the 
remedy of the plaintiffs, in the United States 
court, if they have one, is a bill in equity to re- 
deem the property, and not an action at law. 
Under the law of Louisiana, as we understand 
it, t^e possessory title of the defendants cannot 
be disturbed, without returning to them the 
amount paid by their ancestor m exoneration 
of the property and in satisfaction of the orig- 
inal judgment of Mrs. Johnson. For the pur- 
poses of the present action, their title is good 
and valid, ana they were entitled to a veroict, 
irrespective of Ihequestion whether they and 
their predecessor, William S. Pike, could main- 
tain title by prescription or not. The charge 
of the judge, therefore, even if incorrect, did 
no injury to the plaintiffs. 

Tlie judgment of the Circuit Courtis affirmed. 

True copy. Test: 

James H. McKenney, Clerk, Sup. Court. U. S. 



MORGAN'S LOUISIANA AND TEXAS 
RAILROAD AND STEAMSHIP CO.AI 
PANT, Flff. in Err,, 

e. 

BOARD OF HEALTH OP THE STATE OF 
LOUISIANA, AND STATE OF LOU- 
ISIANA. 

(See 8. C. Reporter^ ed. 465-407.) 

Louisiana quarantine latM-^poliee pofocr of 
BtaUfi'-^regulation of eommeree by States in ab- 
sence of Congressional aeiion^ee for sanitary 
examination, not a tax toitnin meanino of 
Oonstitutunh-prtferenee of f)orts efone State 
over ttumofanother^ConmtuUon, art. 1, see, 
9, a limitation on General Ootemment. 
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•L The nftem of ljuaniitim Ikwi ntatillibed by 
BtatulM of Loulslui* to « rlgbtAil exercise of the 
poUoe power for the protection of bealtb, whlob la 
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the meanlog of the ConHtltution ooDoamina ti — 
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imfetenoe for a port of «ne State 
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if another ThatseotlOD 

aitlole of Uie Oon«tltutlon la a n. 

er* of the Oenend OOTemment and 
States, and oan luve no appUoaUon to um quaran- 
tine laws of LouWana. 

[No. M2.] 
Argv^Apr. tB, n, 1888. Deetdid Mag 10, 1886. 

IN ERROR to the Supreme Court of the State 
of Loiilsfaoa. Affirmed. 

Th« case is stated bv the court 

MeMT*. H«B>T J. Iieowr and Jaasph B. 
HcDonald. for plaiutUI fn error: 

The Acts In questfon, and prindpallv those 
of 188a (p. 89) and 1870 (extra sesston, p. 84). 
are duH and void because the; Impoee tonnage 
duties. 

We do not contend that the States have 
power to eslablish quarantine regulations; we 
ny that the Sta,te8 are powerless to impose on 
vessels the cost of a system created for the beu' 
eflt of a whole community. 

Ptet» T. Morgan, IB WfiU, 688 (86 U. S. bk, 
22. L. ed. 801); Port Warttm Que. 6 Wall. 81 
(78 U. S. bk. 18, L. ed. 748); "Statu Tax Tonnage 
Qtie»," :a Wall. 218 (7B U. S. bk- 30. L. ed. S^6)■, 
The ••Canjum" Que. SO Wall. 680 (87U. S. bk. 
83, L. ed, 417). 



the amount claimed, it Is a rsprobated tonnage 

See e Wall. 81, IS Wall. 318. 1» Wall. 681 
and 30 Wall. 680, mpra; 98 U. S. 369; 94 U. " 
SB8; 96 U. 8. 80; 100 U. S. 428; lOG C. S. 186. 

If It be contended that the tax is for the 
benefit of commerce, and Uiiis indirectly 
Ice to the vessels for which they should p«y, 



mnslera b New York, and also In Louisiana. 

Inman Sleamtkip Co. t. TiiJcer, 94 U. 
948 (Bk. 24, L. ed. 118); 6 Wall. 81. 

Tbe elatutee named are null tad void be- 
cviae they regulate commerce. 

^ead notes br JA-. JuMes Hnxn. 



Nom.— Cbnidtutlonal tow,- twulof ton of oommsnw 
Mental* eommcret: powers ofSlalu: tiowSar am- 
■restfonal acMon (zdudce. 

See Glonoeater Ferrr Oo. V. Pa. 114 D. 8. bk. tB, p. 
US, DOtSi Gibbons t. Oidan. S V. 8. bk. ^ p. SI, 
Dota. Brown t. Haiylaad, IB U. 8. bk. s, p. flig, 



SCurtls, Hist. Const, p. S70: GObomt.Ogde*. 
9 Whcnt. 205 (23 U. 8. bk. 0, L. ed. 98); PetU 
T. Morgan, tupra; Brown v. Maryland, IS 
Wheat. 420 (25 U. B. bk. 6. L. ed. eTB). 

Tbe only difference between the Feete 0am 
and that now before the court Is that in tbe 
PteU Cote the charge Is by the ton, and the 
statute states that Uie fee Is for quarantine 
purposes, without staling speciflcally. that 11 is 
for the inspection. As to the tonnnge point, 
this court has frequently decided that there ia 
no difference as to the oonBttCutionality of a 
statute, whether the tax be measured by the 
' in, or imposed on the vessel. 

6 Wall. SI; 19 Wall. 918; M WaU. 580 

This court has dedded that charcres for the 
following purposes are not only In violation of 
the tonnage provision of the Constitution, but 
also of that nEgulallnr commerce: 

Port Warden*, (J Wall. 81; Quarantine. 19 
Wall. 681; 05 V. 8. 466: Harbor Martrrt.OiV. 
8. 288; Wharveg. 30 Wall. 680; 96 U.S. 30; 
100 U 3. 433; 100 U. 8. 4S0; 100 XJ 8. 484; 
Ftttttngen. S Wheat 206; 7 How. 888; 98 U 
a 359; 93 U. B. 375; 107 U 8. 60; Licenee Tax 
on VeteeU. Tuq Boat*, 119 U. 8. «9; Ferry 
Boat*. 114 U. B. 1S7; State Tax o» VemeU. 17 
How. 698:16 Wall. 471. 

Finally, on the subject of the power of Con- 
gress to regulate commerce, find suite interfer- 
ence with it, by the iraposittoo of duties, we 
ask attention to the recent caseof the Oln'ien- 
ter Ferry Go. v. Pa. 114 U. 8, 9W (Bk. 28. L. 
ed. 158). 

See, also, 118 TJ. 6. 69; Railroad v. Bvien, 
85 U. B. 465 (Bk. 34, L. ed. 627) 

By these Acts, Imposing charges exclusively 
on vessels passing the Mlasis^ippi River Quar- 
antine StaUon, preference is given to ve.'^sels 
from the porta of one State over those of 
another, and duties imposed on vessels bound 
from one Slate to another, in contravention of 
article I, sec. 9, par. 6 of the United States 
Constitution. 

Inman SleamAip Co. v. Tinker, eifpra; Ovy 
T.Saidmow, 100 if. 8.484 (Bk 85,L.ed.748) 

One of the most important questions pte- 
sented by this case Is, whether the ayslem 
created by tbe Louisiana Statutes, by which 
vessels from the neighboring healthy ports are 
detalnedand heavily taxed, is, in any proper 
sense, a quarantloe system at all. Are the reg- 
ulations created by these statutes, to detrimental 
to commerce, at all uecessaij for self-protec- 
tion; or rather are they Dot ingenious devtcea to 
fiU the coffers of a dt^leted treamurf Tbe Act 
of 1883 provldee fot the detention and inapectlon 
of all steamers pasdng tbs Hlsi^ssippI River 
Station, and achat^ of $30 on every steamer ie 
imposed forthIs"Bervice"tothesteamer. If the 
detention be not necessary. It cannot be lusti- 
fled. 

Menre. Wm. BL ETarte, F 0. Z««li- 
»rl« and Albert Voorhia, tor defendants In 
error: 

The statutes attacked as violating the com- 
merce and tonnage clauses of tbe Constitn- 
tion impose no tax or burden, as auch, on any 
vessel. They ordnio and escabliab a quarantine. 

Srovlde for the Insp^tion of ererr vessel, and. 
}r fumigation and other precautionary meaa- 
urea when deemed sMentld. Tbe only charg* 
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mihorixed to be made la a fee for the aenrice 
of inapectioD, and for fumigation when the 
latter ia considered aa required. The case, there- 
fore, involves no issue out the validity of the 
chu^ for liie service of inspection and fumi- 
gation when required. 

An Act of the State by which It makes a 
charge for a legal service is neither a regula- 
tion of commerce nor a tax on tonnage. The 
very absence of authority against the proposi- 
tion is its strongest affirmance. It ia not denied 
that at the time of the adoption of the Con- 
stitution of the United States, the Colonial and 
Confederated Governments had ordained quar- 
antine, had provided for inspection thereunder, 
and made a charge for the service so rendered. 
It ia eguaUy unquestioned that since the adop- 
tion of the Constitution, the quarantine laws 
of New York and other States have made a 
charge for inspection. 

An aaequate charge for the service of quar- 
antine inspection is not a tonnage tax or a 
r^ulation of commerce. The source whence 
comes the power to do the act for which the 
charge is nukde seems to have been made the 
teat m QibboM v. Ogden, 9 Wheat. 208 (22 U. 
S. bt 6, L. ed. 28); Turner v. Maryland, 107 
U. 8. 51 (Bk. 27, L. ed. 875). 

The right to direct the quarantine Inspection 
arises, not from any assertion of governmental 
author!^ to regulate commerce or tax tonnage, 
bat from tiie power to establish quarantine. 
Authority flowing from a valid and constitu- 
tional exercise of power does not become con- 
stitutionallv inoperative because by its exercise, 
aa waa aaia In OibbonB v. Ogden, ft "may have 
a remote and considerable influence on com- 
merce." The power ia the test, not the mere in- 
direct effect to come from the exercise of an in- 
cident adhering to it by necessary implication. 

CooUy V. P&rt Wardens, 12 How. 299 (68 U. 
B. bk. lo*, L. ed. 99«); Turner v. Maryland, 107 
U. 8. 38 (Bk. 27, L. ed. 870); Traneportaiion 
Ch. V. Parkeriburg, 107 U. 8. 892 (Bk. 27, L. 
ed.585). 

Bat the charge for the service of inapection is 
so patently not a tax on tonnage, or a regula- 
tion of commerce, that, irrespective of the 
oUier views, its validity should be upheld. 

Tlie record shows that the receipts from 
qaarantine do no more than ray the actual cost 
of the various stations. Wnat is required 
beyond comes from the public treasury. Itia 
idfe therefore to condder this as a case involv- 
ing on the part of the State an attempt to raise 
rerenUe by indirection. If the State aought 
within ita legal powera by aubterf uge and in- 
direction to £> ao, it may be doubted whether 
the remedy must not come from Congress. 

Tamer T, Maryland, supra; Transportation 
Cb. V. PorkerdlniTg. 107 U. 8. 695 (Bk. 27, L. 
ed.585). 

Mr. Justice Miller delivered the opinion of 
the court: 

This is a writ of error to the Supreme Court 
of the State of Louisiana. 

The plaintiff in error was plaintiff in the state 
oourt, and in the court of original jurisdicUon 
obtained an injunction against the Board of 
Health prohibiting it from collecting from the 
plaintifra the fee of $80and other feea allowed bv 
Act 89 of the Legiilatureof Louiaiana of 188i, 
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for the examination which the quarantine Inwa 
of the State required In regard to all vessels 
passing the station. Thla decree waa reversed 
on appeal by the Supreme Court of the State, 
and to this judgment of reversal the present 
writ of error is prosecuted. " 

The groimds on which it is aought, in this r4561 
court, to review the final judgment of the Lou- '■ 
isiana court are thus stated in an amended peti- 
tion filed in the cause in the court of first 
instance: 

*' The amended petition of plaintiffs respect- 
fully represents: 

'• That all the Statutes of the State of Loui- 
siana, relied on bv defendants for collection of 
quarantine and fuminition fees are null and 
void, because they violate the following pro- 
visions of the United States Constitution: 

** Article first, section 10, paragraph 8, pro- 
hibits the States from imposing tonnage duties 
without the consent of Congress. 

** Article first, section 8, paragraph 8, vesting 
in Congress the power to regulate commerce, 
which power is exclusivelv so vested. 

" Article first, paraCTaph 6, section 9, which 
declares that no prefoence shall be given by 
any regulation of commerce to the ports of one 
State over that of another; nor shall vessels 
bound to or from one State be obliged to enter, 
clear or pay duties in another." 

The statute which authorizes the collection of 
these fees, approved July 1, 1882. is aa follows: 

** Sec. i. ISe it enacted by the General Assem- 
hly cf the State of Louisiana, That the resident 
physician of the quarantine statiou on the Mis- 
sissippi River shiul require for eveir inapection 
and granting certificate the followfnj? feea aqd 
chargea: Por every ship, thirtv dollars ($80): 
'or eveiy bark, twenty aollars ($20); for every 
bri^, ten dollars ($10); for every schooner, seven 
doffiurs and a half ($7.50); for every steamboat 
(towboatsexcepte(^, five doUar8($5); for every 
steamship, thirty doUara ($80). 

" Sec 2. Be it further enacted, ete.. That the 
Board of Health shall have an especial lien and 
privilege on the vessels so inspected for the 
amount of said fees and charges, and may col- 
lect the same, if unpaid, by ault before any 
court of competent jurisdiction, and in aid 
thereof ahall be entitied to the writ of pro- 
visional aeisure on add vessels. 

" Sec. 8. Be it further enacted, ete,. That aU 
laws and parta ot lawa in conflict with the pro- 
viaiona of this Act, are hereby repealed, ana all 
lawa and parta of lawa on the same subject 
matter not in conflict or inconsistent herewith 
are continued \n full force and effect." 

The aervicea for which these feea are to be t^bo 
collected are parta of a ayatem of quarantine, 
provided by the lawa of Ix>uiaiana, xerthe pro- 
tection of the State, and eapeciaDy of iHew 
Orleana, an important commercial cltv, from 
infectioua andcontagioua diseases which mi^t 
be brought there by vessels cominfl^ through the 
Gulf of Mexico from all parts of the world, and 
up the Mississippi River to New Orleans. 

This system of quarantine differs in no essen- 
tial respect from similar systems in operation in 
all important seaports all over the world, where 
commerce and civilization prevail. The dis- 
tance from the mouth of the Mississippi 
River to New Orleans is about a hundred 
miles. A Statute of Louisiana of 1855, organiz- 
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iDg this system, created a board of health, to 
whom its admhiistratioQ was mainly confided, 
and it authorized this board to select and estab- 
lish a quarantine station on the Mississiopi, not 
less thin seventy-five miles below New Orleans. 
Money was appropriated to buy land, build 
hospitals, and furnish other necessary appli- 
ances for such an establishment. This and 
other statutes subsequently passed contained 
regulations for the examination of vessels as- 
cending the river, and of their passengers, for 
the puri)Ose of ascertaining the places whence 
these vessels came, their sanitary condition, 
and the healthy or diseased condition of their 
passengers. If any of these were such that the 
safe^^ of the City of New Orleans or its inhab- 
itants reouired it as a protection against disease, 
they could be ordered into quarantine by the 
proper health officer, until the dan^r was re- 
moved, and, if necessary, the vessel might be 
ordered to undergo fumigation. If, on this 
examination, there was no danger to be appre- 
hended from vessel or passengers, a certificate 
of that fact was given by the examining ollicer. 
and she was thereby authorized to proceed and 
land at her destination. If ordered to quaran- 
tine, after such detention and cleansing process 
as the quarantine authorities required, she was 
given a similar certificate and proceeded on her 
way. If the condition of any of the passengers 
was such tbai they could not be permittea to 
enter the city, they might be order^ into quar- 
antine while the vessel proceeded without them. 
Whether these precautions were judicious or 
not this court cannot inquire. They are a part 
of and inherent in every system of quarantine. 

If there is a city in the United States which 
bos need of quarantine laws it is New Orleans. 
Although situated over a himdred miles from 
the Guu of Mexico, it is the largest city which 
partal^es of its commerce, and more vessels of 
every character come to and depart from it than 
any city connected with that commerce. Par- 
taking, as it does, of the liability to diseases of 
warm climates, and in the same danger as all 
other seaports of cholera and other contagious 
and infectious disorders, these are sources of 
anxiety to its inhabitants, and to all the interior 
population of the country who may be affected 
by their spread among them. Whatever may 
be the truth with regard to the contagious char- 
acter of yellow fever and cholera, there can be 
no doubt of the general belief, and very little of 
the fact, that all the invasions of Uiesc epi- 
demics in the ^reat valley of the Mississippi 
River and its tributaries in times past have been 
supposed to have spread from New Orleans, and 
to have been carried by steamboats and oUier 
vessels eng^a^ed in commerce with that city. 
Aud the origin of these diseases Is almost inva- 
riably attributed to vessels ascending the Missis- 
sippi River from the West Indies and South 
America, where yellow fever is epidemic almost 
every year, and from European countries 
whence our invasions of cholera uniformly 
come. 

If there is any merit or success in guarding 
against these diseases by modes of exclusion, of 
wnich the professional opinion of medical men 
in America is beoominff more convinced of late 
vears, the situation of Uie City of New Orleans 
for rendering this exclusion effective is one 
which invites In the strongest manner the effort. 
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Though a seaport in fact, it Is situated a hun- 
dred miles from the sea, and is only to be 
reached by vessels from foreign countries by 
this approach. A quarantine station, located as 
this one is under the Louisiana laws, with vig- 
ilant officers, can make sure of inspecting every 
vessel which comes to New Orleans from the 
great ocean in any direction. Si^e and ample 
arrangements can be made for care and treat- 
ment of diseased passengers and for the comfort 
of their companions, as well as the cleansing 
and disinfectm^ of the vessels. The system of 
quarantine has here, therefore, as fair a trial of 
its efficacy as it could have anywhere, and the 
need of it is as great. 

None of these facts are denied. In all that 
is important to the present inquiry they cannot 
be denied. 

Nor is it denied that the enactment of quar- 
antine laws is within the province of the States 
of this Union. Of all the elements of this quar- 
antine system of the State of Louisiana, the only 
feature which is assailed as unconstitutional is 
that which requires that the vessels which are 
examined at the quarantine station. with respect 
to their sanitary condition and that of their 
passengers, sbau pay the compensation which 
the law fixes for tnis service. 

This compensation is called a tonnage tax, 
forbidden by the Constitution of the United 
States; a regulation of commerce exclusively 
within the power of Conjg^ress; and also a regu< 
lation which gives a prexerence to the Port of 
New Orleans over ports of other States. 

These are grave allegations with regard U 
the exercise of a power which, in all countries 
and in all the ports of the United States, has 
been considered to be a part of, and incident to, 
Uie power to establish quarantine. 

We must examine into this proposition and 
see if anything in the Constitution sustains it. 
Is this requirement, that each vessel shaU pay 
the officer who examines it a fixed compensa- 
tion for that service, a tax? A tax is defined 
to be ''a contribution imposed by government 
on individuals for the service of the State." It 
is argued that a part of these fees go into the 
treasury of the State or of the city, and it is 
therefore levied as part of the revenue of the 
State or city and for that purpose. But an ex- 
amination of the statute shows that the excess 
of the fees of this officer over his salary is paid 
into the city treasury to constitute a fund whol- 
ly devoted to quarantine exi^enses, and that no 
part of it ever goes to defray the expenses of 
the state or city government. 

That the vessel itself has the primary and 
deepest interest in this examination it is easy to 
see. It is obviously to her interest, in the pur- 
suit of her business, that she enter the city and 
depart from it free from the suspicion which, 
at certain times, attaches to all vessels coming 
from the Gulf. This she obtains by the exam- 
ination and can obtain in no other way. If the 
law did not make this provision for ascertain- 
ing her freedom from infection, it would be 
compelled to enact more stringent and more ex- 
pensive penalties against the vessel herself when 
It was foimd that she had come to the city from 
an infected port or had brought contagious per- 
sons or contagious matter with her; and throw- 
ing the responsibility for this on the vessel, the 
heaviest punishment would be necessary by 
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fine and imprieoninent for any neglect of the 
dutj thus imposed. The State now says you 
must submit to this examination. If you ap- 
pear free of objection, you are relieved by the 
^^_. officer's certificate of all responsibility on that 
[4«sj subject If you are in a condition dangerous 
to the public health, you are quarantine and 
relieved in this manner. For this examination 
and fumigation you must pay. The danger 
comes from you, and though it may turn 
out that in your case there ii no danger, yet as 
you belong to a class from which all this kind 
of injury comes, you must pay for the exam- 
toation which dislinguishoB you from others 
of that class. It seems to us that this is much 
more clearly a fair charge against the vessel 
than that of half pilotage, where the pilot's serv- 
ices are declined, and where all the pilot has 
done is to offer himself. This latter has been 
so repeatedly held to be a valid charge, though 
made under state laws, as to need no citations 
to sustain it 

In all cases of this kind it has been repeated- 
ly hdd that when the question is raised 
whether the state statute is a just exercise of 
state power, or is intended by roundabout 
means to invade the domain of federal authori- 
ty, this court will look into the operation and 
eifect of Uie statute to discern its purpose. See 
Hendenon v. Maytyr, 02 U. S. 259 pk. 23, L. 
ed. 548]', Ohy Lung v. Freeman, 92 U. S. 275 
[Bk. 2^, L. ed. 550]; Cannon v. Neio Orlaani, 
SO Wall 677 [87 U, 8. bk. 22, L. ed. 4171. 

In the case of Packet Go. v. 8i. LtmU, 100 U. 
8. 423p3k.25, L. ed. 688], where a city wharf- 
age tax was assaUed on the same ground as the 
fee bi the present case, the court said the fee 
was a fair equivalent for the use of the wharf. 
"Nor is there any ground whatever to suppose 
that these wharfage fees were exacted for the 
purpose of increasing the general revenue of 
the city beyond what was necessary to meet its 
outlay, from time to time, in mamtainine its 
whuves in such condition as the immense busi- 
ness of that locality required." So here, there 
is no reason to suppose that these fees had any 
other purpose or destination than to keep up 
and pay the expenses of the quarantine station 
and systeuL 

But, conceding it to be a tax; in what sense 
can it be called a tonnage tax? The cases of 
aaUT<mnage Tom, 12 Wall. 204 [79 U. S. bk. 
90, L. ed. 870]; PeeU v Morgan, 19 Wall. 581 
QM U. 8. bk. 22. L. ed. 201]; Cannon t New 
OrUanBAeuvraV, Inman Steamehip Co. v. TVn- 
l»r, 94 U. a 2£l4 [Bk. 24, L. ed. 118], are all 
cited and relied on to show that this is a tonnage 
^^ tax. But in all these cases the contribution ex- 
\^^^i acted was measured by the tonnage of the ves- 
sel in express terms; and the decision of the 
court rested on that fact In the first of them it 
was admitted that the Statute of Alabama 
would have been valid as a tax on property 
within the State, but for the single fact that the 
amount of it was measured by the tonnage of 
tbe vessel. 

In PeM9 Gate the tax was for eveir vessel 
arriving at a quarantine station, whether any 
service was rendered or not, $5 for the first 
hundred tons of her capacity,and ooe and a half 
cents for every additional ton; and this mode of 
mcABuring the tax was held to make it a ton- 
oage tax. 



The same fact was presented in Gannon t. 
NetD Orleans, though it was called a wharfage 
tax. The court, however, held it to be a tax 
for the privilege of landing in the port, whether 
the vessel used a wharf or not, and for this rea- 
son, and because the amount of it was measured 
hjite vessel's tonnage, it was held vdd. 

In the case of Steamship- Oo, t. B^rt Ward- 
ens, 6 Wall. 81 [73 U. 8. bk. 18. L. ed. 7491, 
the court held a fee payable to tbe port ward- 
ens by every vessel which entered the port, 
whether it received any service or not, to bo 
void as a r^ulation of commerce and as con- 
travening the policy of the prohibition of a 
tonnage tax by the States. But in almost all 
the cases relied on by the appellants there was 
a reference to the tonnage capacity of the ves- 
sel as tbe measure of' the tax, and m all of them 
there was an absence of any service rendered for 
which the contribution was a compensation; 
generally they were held to be imposed for the 
privilege of entering and anchoring in the port. 

In the present case we are of opinion that the 
fee complained of is not a tonnage tax; that, in 
fact, it is not a tax within the true meaning of 
that word as used in the Constitution, but is a 
cbmpensation for a service rendered, as part 
of the qiiarantine system of all countries, to the 
vessel which receives the certificate that de- 
clares it free from further quarantine require- 
menta 

Is the law under consideration void as a reg- 
ulation of commerce? Undoubtedly it is m 
some sense a regulation of commerce. It arrests 
a vessel on a voyage which may have been a 
long one. It may alfect commcice among the 
States when the vessel is coming from some 
other State of the Union than Louisiana, and it [464] 
may affect commerce with foreign nations when 
the vessel arrested comes from a foreign port 
This interruption of the voyage may be for 
days or for weeks. It extends to the vessel, 
the cargo, the officers and seamen, and the pas- 
sengers. In io fEur as it provides a rule by 
which this power is exercised, it cannot be de- 
nied that it regulates commerce. We do not 
think it necessary to enter into the inquiry 
whether, notwithstanding this, it is to be classed 
among those police powers which were retained 
by the States as exclusively their own, and, 
therefore, not ceded to CSongress. F6r, while 
it may be a police power in the sense that all 
provisions for the hoilth, comfort and security 
of the citizens are police regulations, and an 
exerdse of the police power, it has been said 
more than once in this court that, even where 
such powers are so exercised as !<• oome within 
the domain of federal authority as defined bv 
the Ck)nstitution, the latter muFi prevail. Oib- 
bons V. (Mon, 9 Wheat 210 [22 U. 8. bk. 6, L. 
ed. 28]; Henderson v. Mayor, 92 U. 8. 272 [Bk. 
28, L. ed. 5491; NewOrUansOMOo.T.Loui 

5201. 



siana Light Co, 115 U.S. 661 [Bk. 29, L. ed 



But it may be conceded that whenever Con- 
gress shall undertake to provide for tbe com- 
mercial cities of the United States a general 
system of quarantine, or shall confide the exe- 
cution of the details of such a system to a na- 
tional board of health, or to local boards, as 
may be found expedient, all state laws on the 
subject will be abrogated, at least so far as the 
two are inccmsistent But until this is done 
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the laws of the State on the subject are valid. 
This follows from two reasons: 

1. Tlie Act of 1709, the main features of 
which are embodied hi TiUe LYIII of the Re- 
vised Statutes, clearly recognizes the quarantine 
laws of the States, and requires of the officers 
of the Treasury aiX)nformity to their provisions 
in dealing with vessels affected by the quaran- 
tine system. A nd this very clearly has relation 
to laws created after the passage of that stat- 
ute, as well as to those then in existence; and 
when by the Act of April 29, 1878, 20 Stat, at L. 
87,certain powers in thisdirection were conferred 
on the surgeon-general of the marine hospital 
service, and consuls and revenue officers were 
required to contribute services in preventing the 

(^465] importation of disease, it was provided that 
••There shall be no interference in any manner 
with any quarantine laws orregulationsasthey 
now exist or may hereafter iS adopted imder 
state laws," Hhowing very clearly the intention of 
Congress to adopt these laws, or to recognize 
the power of the States to pass them. 

2. But. aside from this, quarantine laws be- 
long to that class of state legislation which, 
whether passed with intent to regulate com- 
merce or not, must be admitted to have that 
effect, and which are valid until displaced or 
contravened by some legislation of Congress. 

The matter is one in which the rules that 
should govern it may in many respects be dif- 
ferent in different localities, and for that reason 
be better understood and more wisely estab- 
lished by the local authorities. The practice 
which should control a quarantine station on 
the Mississippi River, a hundred miles from 
the sea. may be widely and wisely different 
from that which is best for the Harbor of New 
York. In this respect the case falls within the 
principle which governed the cases of Wilton 
V. Blackbird Greek Marsh Co. 2 Pet. 245 [27 U. 
S. bk. 7, L. ed. 412] ; Cooley v. Board cf Wardens, 
12 How. 299 [53 U. S. bk. 18, L. ed. 9961: Gil- 
man V. Phaa.9 Wall. 727[70 U. 8. bk. 18, L. ed. 
961 ; P&und v. Turek, 95 U. 8. 462 [Bk. 24, L. ed. 
5261; Hall v. DeOuir, 95 U. 8. 488 [Bk. 24, L. 
ed.548]; Packet Co. v. CatletUbvrgh, 105 U. 8. 
562 [Bk. 26, L. ed. 1170]; T^-ansportation Co. ▼. 
Parkerslmrgh, 107 U. S. 702 [Bk. 27, L. ed. 588]; 
Bseanaha Go, v. Chicago, 107 U. 8. 678 [Bk. 27. 
L. ed. 4421. 

This principle has been so often considered In 
this court that extended comment on it here 
Is not needed. Quarantine laws are so analo- 
«)U8 in most of their features to pilotage laws, 
m their relation to commeree, that no reason 
can be seen why the same principle should not 
apply. In one of the latest of the cases cited 
above, the Town of Catlettsburgh, on the Ohio 
River, had enacted that no vessel should, 
without permission of the wharfmaster, land at 
any other point on the bank of the river within 
the town than a space designated by the ordi- 
nance. This court said "that if this be a reg- 
ulation of commerce under the power conferred 
on Congress by the Constitution, that body has 
signally failed to provide any such regulation. 
It belong, also, manifestly to that class of 
[466] rules which, like pilotage and some others, can 
be most wisely exerciser by local authorities, 
and in regard to which no general rules appli- 
cable alike to all ports and landing places can 
be properly made. If a regulation of commerce 
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at all, it comes wlthfai that daas fn whldi flie 
States may prescribe rules until Congress as- 
sumes to ao so." 

For the period of nearly a century since the 
government was organized Congress has passed 
no (quarantine law, nor any other law to protect 
the mhabitants of the United States against the 
invasion of contadous and infectious diseases 
from abroad; ana yet during the early part of 
the present centuiy, for mnny years the cities 
of uie Atlantic Coast, from'lioston and New 
Fork to Charleston, were devastated hf the 
yellow fever. In later times the cholera has 
made similar invasions; and the yellow fever 
has been unchecked in its fearful course in the 
Southern cities, New Orleans espexrfally, for 
several generations. During all this time the 
Congress of the United States never attempted 
to exercise this or any other power to protect 
the people from the ravages of these dreadful 
diseases. No doubt they believed that the 

rwer to do this belonged to the States. Or, If 
ever occurred to any of its members that 
Congress might do something in that way, they 
probably believed that what ought to lie done 
could be better and more wisely done by the 
authorities of the States who were familiar with 
the matter. 

But to be told now that the requirement of a 
vessel charged with contagion, or Just from an 
infected ci^, to submit to examination and pay 
the cost of it is forbidden by the Constitunon 
because only Congress can ao that, is a strong 
reproach upon the wisdom of a hundred yeara 
past, or an overetrained construction of the 
Constitution. 

It is said that the charge to the vessel for the 
officer's service in examining her is not a neces- 
sary part of a quarantine system . It has always 
been held to be a part in all other countries, 
and in all quarantine stations in the United 
States. No reason is perceived for selecting 
this item from the general system and calling It 
a regulation of commerce, while the remainder 
is not. If the arrest of the vessel, the detention 
of its passengers, the cleansing process it is or- f 467] 
dered to go through with, are less important 
as regulations of commerce than the exaction 
of the examination fee, it is not easily to be seen. 

We think the proposition untenable. 

lliere remains to be considered the obiection 
that the law is forbidden by paragraph 6 of 
section 9 of the first article of the Constitu- 
tion, which declares that " No preference shall 
be given by any regulation of commerce or 
revenue to tiie ports of one State over those of 
another."* 

It is not readily perceived how this Quaran- 
tine Statute of Louisiana, and particularly the 
fees of the quarantine officers, do ^ve such a. 
preference. Are the ports of Louisiana given 
a preference over ports of other States? Are 
the ports of any other State given a preference 
over those of Louisiana? Or are the ports of 
other States given a preference as among them- 
selves. Nothing of this is pointed out. 

The eighth section of this first article of the 
Constitunon is devoted exclusively to defining- 
thepowers conferred on Congress. 

The ninth section, including the above para- 
graph, is in like manner devoted to restraints 
upon the power of Congress and of the National 
wvemment; and the tenth section contains. 
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coly restraints upon the powers of the States, 
bjaedirlng what they shall not do. The most 
casual inspection shows this, and the dause of 
the Consntution here relied on is not found 
amonff the restrictions of the States, bat among 
those Imposed apon the Federal Government. 
Ab the matter under discussion is the validity 
of the Statute of Louisiana, it is unaffected bv 
the constitutional provision alluded to. Wood- 
bury, Juttiee, in Pai»eng&r Ca$e$, 7 How. 641 
[48X1. 8. bk. 19, L. ed. l(Xi];Wil$(m y. U. 8. 1 
Brock. 432; Butler v. Hopper, 1 Wash. C. C. 
499; Penneiflvania v. Wheeling d Bdmont Bridge 
Oo. 18 How. 485 [69 U. S. bk. 16, L. ed. 489] ; 
Munn y.IU. 94 U. S. 186 [Bk. 24, L.ed. 86]. 

Weee$noerrarinthejw^fmenio/the8ttpf8me 
Churi ^ Louitkma, and it i$ c^ffirmed. 
TtoeooDT. Test: 
James H. MoKenney^ Clerk, Sup. Oonrt, U. & 



DIOKB. ABROWSMTTH, Ftff, in Err,, 

AMETJA HARMONING, Admiz., n al. 

«9m & a Beporter'S ed. m-lSl) 

JwrUdiUtUm — depriving ef property "teithout 
due proeem itf mns" — mrer if judgment ef 
etateeourl, 

A State oamiotbe deemed roilty of vlolattaiff the 
acmstitutioiial provlston acamst depriving a petaon 




Id Ofderinir a jruardimn^ sale without flist requiring 
a bond toDB filed and approved as a statute of the 
State required. 

[No. 1106.] 

UlSSe. Bedded May 10, 1886. 
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F^ BRROR to the Supreme Oourt of the State 
of Ohio. 

On motion to dismiss, with which is united a 
motion to afltox Affirmed 

The case is stated vij the court 

Mee9r$, William Cf. Coehran and Henrj' 
B. Harria, for defendants in error, in support 
of motions. 

Meetn, Senrj Hewbeglii and B. B. 
glB| gabm ' j t for plaintiff in ^ror, contra, 

'-' Mr. OhirfJuitiee WaitedeUvered the opin- 
ion of the oourt: 

This was a suit brought in the Ck>urt of Com- 
mon Pleas of Defiance Countj, Ohio, by Dick 
E. Arrowsmith to recover the possession of the 
principal part of a certain 640 acres of land, and 
She iudffment turned on the validity of a sale of 
the land by the guardian of Arrowsmith under 
an order ox a probate court for that purpoee. 
The case was tried without a Jury, and from 
the finding of facts it appears that all the pro- 
ceedings for the sale of toe land were regular 
and in proper form, save onlv that the court 
dispensed with the giving of a bond by the 
guardian, under a certain requirement ca the 
statute, "fortbe faithful discharge of bis duties, 
and the fdthful payment and accounting for 

lis U.S. 



of all moneys arising from sudi sale aoooiding 
to law." The single Question for determination 
was whether the failure to furnish this bond 
rendered the sale void. The oourt of common 
pleas decided that it did not, and gave Judg- 
ment accordingly. This judgment was after- 
wards aflSrmed by the disUict court on petition 
in error. The case was then taken to the su- 
preme court on another petition in error, where, 
among others, the following error was assigned: 

"8d. That by affirming Qie Judgment of the 
court of conunon pleas * * * by said district 
court, this plaintiff in error was deprived of his 
right of trial by Jury, contrary to the provisions 
of the Constitution of this State, ana deprived 
of his property without due process of law, con- 
trary to the provisions of the Constitution of 
the United States." 

This is the first time, so far as the record dis- 
closes, that even the semblance of a federal right 
was set up in the case, and even here it is not 
easy to see on what ground it could be claimed 
that Arrowsmith had been deprived of his prop- 
erty in violation of the Constitution ox the 
United States. It was for this reason, perhaps, 
that the supreme court, while affirming Uie 
Judgment of the district court, took no notice 
of this assignment of error in its opinion. The 
decision, however, necessarily involved a denial 
of the right which was claimed in this wav, and 
thus we probably have technical jurisdiction. 
For this reason the motion to disiniss must be 
denied, but the question on which our jurisdio> 
tion depends was so manifestly decided ri^ht, 
that the case ought not to be held for f uruier 
argument It is not denied that the probate 
court had full and complete Jmrisdiction of the 
proceeding to sell the land. The statute under 
which the court acted would, if followed, have 
furnished Arrowsmith all the protection which 
had been guarantied to him bv the Constitution 
of the United States. The bond in question 
was matter of procedure only; and if it ought to 
have been required, the court erred in orderins 
the sale without having first caused it to be filed 
and approved. At most, this was an error of 
Judgment in the court. The constitutional pro- 
vision is "Nor shall any State deprive any per- 
son of life, liberty, or propertv without due 
Srooess of law." Certainly a State cannot be hqgi 
eemed guilty of a violation of this constitu- *" ' 
tional oblijcfauon simply because one of its 
courts, while acting within its jurisdiction, has 
made an erroneous decision. The Legislature 
of a State performs its whole duty undet the 
Constitution in this particular when it provides 
a law for the government of its courts while 
exercising their respective Jurisdicrlons, which, 
if followed, will furnish the parties the neces- 
saiy constitutional protection. All after that 
pertains to the courts, and the parties pne left 
to the appropriate remedies for the correction 
of errors In judicial proceedings. 

i%e motion to dienuuii denied, ondthattoitf' 

firm ie granted. 

Affirmed, 
True copy. Teit: 

James H. MoKeanef « COerk, Sup. Oourt, U. 8. 
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f PP|M to tlM tmmotlini vattr oooaldentlOQ, !• 
forbidden bf the Oonstltutloii of the United Bt^M; 
ud tho Jud^toent of that ooQii It revened. 

[No. 11] 
Argwd Apr. li, 15, 1886. Dteidtd Oct. U, 1889. 

IN ERROR to the Supreme Court of tbe Btata 
of IlUnoia. Beeentd. 

The caM aod af^^ed statement of facta ap- 
pear In the opinioQ. 

MtMn. H. S. Or««t)« and W. C. OoDdy> 
forplaintlS In error: 

Under aeclioa S of article 1 of tbe Coostitu- 
tioD, a regulation of commerce which is of a 
'-' \Mai cbamcter. and does oot admit of 



here the sub- 
ject of regulation is of naHooal concern, or ad- 
mits of one uniform plan or system of rerula- 
tioD, it is excludTBly within the control <rf 
CoDgrets. 

C£>t«v T. PUtj. 13 How. SIM (58 U. 8. hk. 
18. L. fld. 99fl): Oilman t. PhOa. 8 Wall 718 

g] n. S. bk. 18, L. ed. 96); Panenger Oase*. 7 
ow. 288 (48 U. S. bk. 13, L. ed. 708); 7%anM 
Bank t. £(>mU, 18 Conn. 600; Lemmon v. Pto- 
ptt, SO N. T. S63; Slate Fre^ht Tea Gate. 15 
WalL 283 (62 U. S. bk. 21. L. ed. 146); Hmd^ 
ton V. Mayor, eU. 93 C. 8. 2G9 (Bk. 38. L. ed. 
548); 3ABrtoeJt t. Attinff, 98 U. B. 99 (Bk. 23, L. 
ed. 819); W«Um v. Mb. 91 U. 8. 278 (Bk. 28, L. 
ed. 847); Cb. <n' MMU r. iTimiaa, 102 U. 8. 
691 (Bk. 2S, L. ed. 288). 

Tlie non-exerdae by Congreaa of Its power 
overmattwB witUn its ezcluslTe control, ia 
eqninlent to a declaration that commerce aa to 
■nch nutteia Bball be free from aoT reatrictioo. 

WMon T. Mb. and Co. t^MMU r. SimbaU, 
tmrra; WMer t. Va. 103 fl. S. 844 (Bk. £«, L. 
ei 585); Olowetia- Feny Go. f. Pa. 114 U. 8. 
204 ^k. 29. L. ed. IBS); Brown v. Boutton. 114 
U. S. 680 (Bk. 29, L. ed. 260). 

TIu statute in question cannot he sustained 
M an exercise of the police power. 

B. B.09.V. BimnJS U. 8. 469 (Bk. 24, L.ecL 
SSS); JKw Ortrarw uiu Co. t. Tjovitiana tight, 
ite.Oe. nOU. 8. 660 (Bk. 29. L. ed.oaO): WaiUng 
T. Mieh. lie U. S. 460 (Bk. 39. L. ed. SBC); Car- 
ton -r. lU. Ctnt. B. R. Co. B9 Iowa, IBO. 

Mr. George Haot, Atf^Qen. nf IBinoi*, 
for defendants in error: 

The Act in question has for its object, neither 
direcdj nor Inalnotly, the imnnotion, restraint, 
or KKuladMi of oommeroe among the Stalea. 
It preeents no hindrances, burdens, privilegefe 
or encoungements to oommeroe among lh« 
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States, and It seeks no revenue, or advantage 
or disadvantage, to this or any other State. 

Not eveiything which affects commerce is a 
regulation of it, within the meaning of the 
Constitution. 

State Tax onB, OrmBeeeipts, 16 Wall. 284 
^ U. S. bk. 21, L. ed. 164); Ifunn v. la. 94 U. 

5. 118 (Bk. 24, L. ed. 77); Gibbons v. Ogden, 9 
Wheat. 1 (22 U.S. bk. 6, L. ed. 2S): Passenger 
Oases, 7 How. 288 (48 U. S. bk. 12, L. ed. 702); 
Slaughter Ecuse Cases, 16 Wall. 86 (88 U. S. 
bk. 21, L. ed. 894). 

The subject matter of this Act is the discrim- 
ination in the rates charged for carriage. It 
neither requires the defendant to carry, nor 
prevents it from carrying, any freight between 
this State and other States. It may cany any 
goods it chooses at any time and in any man- 
ner. The Act does not interfere with such 
commerce. But the defendant being a public 
servant, it requires it not to Injure one citi- 
zen of the State by imposing upon him a great- 
er charge than it imposes upon another for a 
similar service. The charee and collection of 
exorbitant and discriminating rates constitute a 
violation of the Act. 

The Act in que.stion is not in conflict with 
any Act of Congress and is within the power 
of the State to oif orce. The grant of commer- 
cial power to Congress does not exclude the 
exercise by the State of authority over its sub- 
ject matter. 

Gooley V. Port Wardens, 12 How. 818 (58 XJ. 

6. bk. 18, L. ed. 1004). 

If this Act amounts to a regulation of inter- 
state commerce, it falls within that clan of 
powers which the States may exercise in the 
absence of controlling action oy Congress. 

Houston V. Moore, 5 Wheat. 1 (18 U. S. bk. 
5, L. ed. 19); Sturges v. OrowninshiM, 4 Wheat 
198 (17 U. 8. bk. II. ed. 548); WUlson v. Elach- 
bird Oresk Oo. 2 Pet. 251 (27 U. S. bk. 7, L. 
ed. Ali); License Oases, 6 How. 504 (46 IT. SI 
bk. 12, L ed. 256); Cooley t. Port Wardens, 12 
How. 299 (^U. S. bk. 18. L. ed. 996); Oilman 
v. mia. 8 Wall. 718(70 V. 8. bk. 18, L. ed. 96). 

This case Is controlled hy the decisions of 
this court in 

PlBik V. Chicago d N. W. S. Co, 94 U. S. 164 
(Bk. %i, Jj. ed. VI); a B,dQ.B,ROcf. v. lotoa, 
94 U. S. 166 (Bk. 24, L. ed. 94); Munn v. Bl. 
supra; R R Co. r. Fuller, 17 WalL 660 (84 
U. S. bk. 21, L. ed. 710). 

The law of Wlsconsm, sustained in the Peik 
Case, fixed the maximum rate to be charsed 
for the transportation of freight from pomts 
within to voMts outside of the State. In this 
ease the Act authorizes the same thing, and 
undertakes to prevent discrimination In the 
rates charged. Only that portion of the Act 
Is in issue which forbids unjust discrimination. 

The Act in question is a police regulation. 
It forbids the making and enforcing, by rail- 
road companies doing business in Uie State, of 
contracts which unjustly discriminate against 
one citizen, or locality, at the expense ^ an- 
other. It is not an attempt to regulate com- 
merce among the States, or to interfere with 
the authority of Congress in regard thereto. 
It in no way attempts to tax, mnder, delay, 
control or regulate interstate commerce, but 
eimply brands a discriminating contract as il- 
legal, and provides a penalty for an illegal act 
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It merely protects persons within the State 
agahist unjust discrimination, the offense which 
it makes punishable. 

Mr. Justice Miller delivered the opinion of 
the court: 

This is a writ of error to the Supreme Court 
of Dlinois. It was argued here at the last term 
of this court. 

The case was tried in the court of oridnal 
Imisdiction on an agreed statement of facts. 
This agreement is short and is here inserted in 
fuU: 

"For the purposes of the trial of said cause, 
and to save the making of proof therein, it is 
herebv azreed on the part of the defendont 
that the allegations in the first count of the dec- 
laration are true, except that part of said count 
which avers th^t the same proportionate dis- 
crimination was made in the transportation of 
said property— oil cake and com — in the State 
of Illinois, that was made between Peoria and 
the City of New York, and Gi1m4an and New 
York (Aty; which averment is not admitted be- 
cause ddtendant claims that It is an infer- 
ence from the fact that the rates charged in 
each case of said transportation of oil cake and 
com were through rates; but it is admitted that 
said averment is a proper one." 

The first count in the declaration, which is 
referred to in this memorandum of agreement, 
charged that the Wabash, St. Louis and Pacific 
Railway Company had, in violation of a Stat- 
ute of the State of Illinois, been guilty of an 
unlust disoimination in its rates or char^ of 
toll and compensation for the transportation of 
freight. The specific alle^tion is that the 
Railroad Company charged Elder & McKinnev 
for transporting twenty-six thousand pounds 
of goods and chattels from Peoria, in the State 
of filinois, to New York City, the sum of $89, 
being at the rate of fifteen cents per hundred 

Sounds for said carload; and that on the same 
ay it agreed to carry and transport for 
Isaac Bailey and F. 0. Swannell another car- 
load of goods and chattels from Oilman, in the 
State of Illinois, to said City of New York, for 
which it chaiged the sum of $65, bdnff at 
the rate of twen^-five cents per hundred 
pounds. And It u alleged that the carload 
transported for Elder & McEinney was carried 
eigh^-fliz mfles further in the State of Illinois 
tluin the other carload of the same wei irht. This 
freij^t befaig oi the same dass in boti instanc- 
es, and carmi over the same road, except as 
to the difference in the distance, it is obvious 
that a discrimination against Bailey & Swan- 
nell was made in the charges i^ainst them as 
compared with those against Elder & McKin- 
ney; and this is true whether we regard the 
charge for the whole distance from the termi- 
nal points in Illinois to New York Citv or the 
proportionate chatge for the haul wfthin the 
State of Illinois. 

The language of the statute which is sup- 
posed to be violated by this transaction is to be 
lound in chapter 114 of the Revised Statutes of 
nihiois, section 126. It is there enacted that if 
any railroad corporation shall charge, collect; 
or receive for the transportation of any passen 
ger or freight of any description upon its rail 
road, for any distance within the State, the 
same or a greater amount of toU or oompensa- 
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don than is at the nma time charged, collected, 
or received for the traneportation in the same 
direction of any passenger or like quantity of 
frei^tof the same cli^ over a greater dis- 
tance of the same road, all such discriminating 
rates, charges, coUections, or receipts, whether 
made directly or by means of rebate, drawback, 
or other shift or evasion, shall be deemed and 
taken against any such railroad corporation as 
pKma^k^eyidenceof unjust discrimination 
prohibited by the provisions of this Act The 
statute further provides a penalty of not over 
$5,000 for that offense, and also that the party 
aggrieved shaU have a right to recover three 
times the amount of damages sustained, with 
costs and attorney^ fees. 

To this declaration the Railroad Ck)mpany de- 
murred. The demurrer was sustained by the 
lower court in lUinofs, and judgment rendered 
for the defendant. This, however, was re- 
versed by the Supreme Court of that State, and 
on the case being remanded the demurrer was 
overruled; and me defendant pleaded, among 
other things, that the rates of toll charged in 
the declaration were charged and collected for 
services rendered under an agreement and 
undertaking to transport freight from Oilman, 
in the State of Illinois, to New York City, in 
the State of New York, and that in such under- 
taldng and agreement the portion of the serv- 
ices rendered or to be rendered within the 
State of Illinois was not apportioned separate 
from such entire service; that the action ia 
founded solely upon the supposed authority of 
an Act of the Legislature of the State of Illi- 
nois, approved April 7, 1871: and that said Act 
docs not control or affect or relate to under- 
takings to transport f rdght from the State of 
niinoli to the State of New York, which falls 
within the operation, and is wholly controlled 
by the terms of the third clause of section eight 
of article one of the Constitution of the United 
States, which the defendant sets up and relies 
upon as a complete defense and protection in 
said action. Tliis question of whether the 
Statute of niinois, as applied to the case in 
hand, is in violation of the Constitution of the 
United States, as set forth in the plea, was also 
raised on the trial bv a request of the defen- 
dant, the Railroad Company, that the court 
should hold certain propositions of law on the 
same subject, which propositions are as fol- 
lows: 

*'The court holds as law, that, as the tolls or 
rates of compensation charged and collected by 
the defendant, in the instance in questioo, were 
for transportation service rendered in transport- 
ing freight from a point in the State of Illinois 
to a point in the State of New York, under an 
entile contract or undertaking to transport such 
freight the whole distance between suen points, 
that the Act of the General. Assembly of the 
State of Dlinois, approved May 2, 1873, enti- 
tled "An Act to Prevent Extoraon and unjust 
Discrimination in the Rates Charged for the 
Transportation of Passengers and Freight on 
Raihroads in This Stale, and to Punish the 
Same, and Prescribe a Mode of Procedure and 
'Rules of Evidence in Relation Thereto, and to 
Repeal an Act Entitled 'An Act to Prevent 
Unjust Discrimination and Extortion in the 
Rates to be Charged by the Different Railroads 
in the State for the Transoortation of Freio'ht 
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on Said Roads,' approved April 7, ISTl," doea 
not apply to or control su^h toUs and charges, 
nor can the defendant be held liable in this 
action for the penalties prescribed by said Act. 

" The court further ndds as law that said 
Act in relation to extortion and unjust discrimi- 
nation cannot apply to transoortation service, 
rendered partly wiUiout the State and consiat- 
in£ of tne transportation of freight from 
within the State of IlHnois to the State of 
New York, and that said Act cannot opemte 
beyond the limits of the State of Dlinois. 

^'The oourt f urUier holds as matter of law, 
that the transportation in question falls within 
the proper description of 'conmieroe among the 
States,' and as such can only be regulated by the 
Congress of the United States under the terms 
of the third clause of section 8of artidel of the 
Constitution of the United States." 

All of these propositions were denied by the 
court, and Judgment rendered against the de- 
fendant, which Judgment was amrmed l^ the 
suraeme court on appeaL 

The matter thus presented, as to the control- 
ling influence of the Constitution of the United 
States overthis legislation of the State of Illi- 
nois, raises the question which confers jurisdic- 
tion on this court. Although the precise point 
presented by this case may not have been here- 
tofore decided by this court, the general subject 
of the power of the state legislatures to regu- 
late taxes, fares and tolls for passengers, [S64] 
and transportation of freight over raihfoads 
within their limits has been very much consid- 
ered recently; State Freight Tax Case, 16 
Wall. 282 [83 U. 8. bk. 21. L. ed. 146]; Munn 
V. lUinois, 94 U. S. 188 [Bk. 24, L. ed. 861; 
a B, d 0. B. ROo. V. Iowa, Id, 166 [Bk. 24, 
L. ed. 941; Peik v. K W. B. B, Oo. Id. 164 
[Bk. 24, L. ed. V(\\ Stone v. Farmen Loan 
and Truit Co. 116 U. 8. 807 [Bk. 29, L. ed. 
686]; Oloueeeter Ferry Co. v. Pa. 114 U. S. 204 
[Bk. 29, L. ed. 1621: Piekard v. PuUman 
Southern Car Co. 117 TJ. S. 84[Bk. 29, L.ed. 
7861 ; and the question how far such regulations, 
made by the States and under state authori^, 
are valid or void, as they may affect the trans- 
portation of goods through more than one State, 
in one voyage, ia not entirely new here. Tha 
Supreme Court of Illinois, in the case now be- 
fore us, concedinff that each of these contracts 
was in itself a unit, and that the pay received 
by the Illinois Railroad Company was the com- 
pensation for the entire transportation from the 
point of departure in the State of Illinois to the 
City of New York, holds that while the Stat- 
ute of nilnois is inoperative upon that part of 
the contract which has reference to the trans- 
portation outside of the State, it is binding and 
effectual as to so much of the transporation aa 
was within the limits of the State of Illinois; 
People V. Wabash, St. L. A P. R B. Oo. lOiHL 
476; and undertaking for itself to apportion 
the rates charged over the whole route, decidea 
that the contract and the receipt of the money 
for so much of it as was performed within the 
State of niinois violate the statute of the State 
on that subiect. 

If Vie Ilhnois Statute could be construed to 
apply exclusively to contracts for a carriaffe 
whidi be^ns and ends within the State, die- 
connectea from a continuous transportation 
through or into other States, there does not 

118 V. & 



1880. 



WAiiAtta, Dv. Louitf AHP PjMufio H. Ca V. TT'^-"»'^m. 



•67-6M 



to be any difficulty in holding it to be 
▼alidL For instance, a contract might be made 
to carry goods for a certain price from Cairo to 
Chicago,or from Chicago to Alton. The charges 
for these might be within the competency 
of the Dlinois Leffislature to regulate. The 
reason for this is that both the charge and the 
actual transportation in such cases are exclu- 
sively confined to the limits of the territory of 
the State, and is not commerce among the 
[Sfoj States, or interstate commerce, but is exclu- 
aiyely commerce within the State. So far, 
therefore, as this class of transportation, as an 
element of commerce, is afEected by the statute 
under consideration, it is not subject to the 
constitutional proTirion concerning commerce 
among the States. It has often been held in 
this court, and there can be no doubt about it. 
Chat there is a commerce wholly within the 
State which is not subject to the coDstituUonal 
IHiovision; and the distinction between com- 
merce among the States and the other class of 
commerce, Mtween the citizens of a sioffle 
State and conducted within its limits ezdu- 
siTdT, is one which has been fully recognized 
in this court, although it may not be fuways 
easy, where the lines of these classes approach 
eadi other, to distiuguish between the one and 
the other. Tlte Danid BaU, 10 Wall. 657 [77 
U. 8. bk. 19, L. ed. 9991; HaU v. DeGuir, 95 
U. 8. 485 [Bk. 1^ L. ed. 5471; TeUgraph Go. 
T. Taxu, 105 U. 8. 460 [Bk. ^, L. ed. 1067]. 

It might admit of question whether the Stat- 
ute of Illinois, now under consideration, was 
designed by its framers to affect any oth^ 
class of transportation than that which begjos 
and ends within the limits of the State. The 
Supreme Court of Illinois haviDg in this case 
given an interpretation which makes it apply 
to what we understand to be commerce among 
the States, although the contract was made 
within the State of Illinois, and a part of its 
performance was within the same State, we are 
bound, in this court, to accept that construction. 
It becomes, therefore, necessary to ioquire 
whether the charge exacted from the shippers 
in this case was a charge for interstate trans- 
portation, or was susceptible of a division 
which would allow so much of it to attach to 
commerce strictly within the State, and so 
much more to commerce in other States. The 
transportation, which is the subject matter of 
the contract, being the poiot on which the 
decision of the case must rest, was it a trans- 
portation limited to the State of Illinois, or was 
It a transportation covering all the lines be- 
tween Gilman in the one case and Peoria in the 
other in the State of Illinois, and the City of 
New York in the State of New York? 

The Supreme Court of Illinois does not place 
rj^i its judgment in the present case on the ground 
that the transportation and the charge are exclu- 
sively state commerce; but, couching that it 
may be a case of commerce among the Slates. 
or interstate commerce, which Congress would 
have the ri^t to regulate if it had attempted 
to do so, argues that this Statute of Illinois bo- 
loiu;8 to that class of commercial regulations 
whS^ may be established by the laws of a 
State mitil Congress shall have exercised its 
power on that subject; and to this proposition 
a large part of the argument of the Atlomey- 
G^eneral of the State before us is devoted, al- 
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thongh he earnestly insists that the Statute of 
Illinois, which is tne foundation of this action, 
is not a regulation of commerce within the 
meaning of the Constitution of the United 
States. In support of its view of the sub- 
ject the Supreme Court of Ulioois cites the 
cases of Munn v. lUinaii.O. B. d Q. R. R, 
Oo, V. Iou>a and Peik v. Qhieago dt jSt. W. B. 
R. Co., above referred to. It cannot be denied 
that the general language of the court in these 
cases, upon the power of Congress to regulate 
commerce, may be susceptible of the meaning 
which the Illinois Court places upon it. 

In Munn v. Illinois Uupra] the language of 
this court upon that subject is as follows: 

'*We come now to consider the effect upon 
this statute of the power of Congress to rep^ulate 
conmierce. It was very properly said m the 
case of State Tax on Railway Orou Receipti, 
15 WaU. 293 (82 U. S. bk. 21. L. ed. 167] that 'it 
is not everything that affects commerce that 
amounts to a re^dation of it. within the mean- 
ing of the Constitution.' Th«> warehouses of 
these plaintiffs in error are situated and their 
business carried on exclusively within the limits 
of the State of lUinois. They are used as in- 
struments by those engaged in state as well as 
those engaged in interstate commerce, but they 
are no more necessarily a part of commerce itseu 
than the dray or the cart by which, but for 
them, grain would be transferred from one rail- 
road stotion to another. Incidentally they may 
become connected with interstate commerce, 
but not necessarily so. Their regulation is a 
thing of domestic concern, and, certainly, until 
Congress acts in reference to their interstate re- 
lations, the State may exercise all the powers of 
government over them, even though in so doing 
It may indirectly operate upon commerce out- 
side its immediate jurisdiction. We do not say 
that a case may not arise in which it will be 
found that a State, under the form of regulat- 
ing its own affairs, has encroached upon the 
exclusive domain of Congress in respect to inter- 
state conunerce, but we do say that, upon the 
facts as they are represented to us in this record, 
that has not been done." 

In the case of 0. B, d Q. R. R. Oo, v. Iowa, 
[supra] which directly related to railroad trans- 
portation, the language is as follows: 

'*The obiection that the statute complained 
of is void, because it amounts to a regulation of 
commerce among the States,has been sufficiently 
considered in the case of Munn v. Illinois, This 
road, like the warehouse in that case, is situated 
within the limits of a sins^le State. Its business 
is carried on there, and its regulation is a mat- 
ter of domestic concern. It is employed in 
state as well as in interstate commerce, nod, 
until Congress acts, the State must be permitted 
to adopt such rules and regulations as may be 
necessary for the promotion of the general wel- 
fare of tlie people within its own jurisdiction, 
oven though in doing so those without may be 
indirectly affected." 

But the strongest language used by this court 
in these cases is to be found in Pdk v. Ohicago 
dk N. W, R, R, Oo, [supra], as follows: 

' * As to the effect of the statute as a regulation 
of interstate commerce, the law is confined to 
state conunerce, or such interstate commerce as 
directly affects the people of Wisconsin. Until 
Congress acts in retereuce to the relations of 
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this company to intenteta commerce, it la cer- 
tainly within the power of Wisconsin to regu- 
late its fares, etc., so far as they are of domestic 
concern. With the people of Wisconsin this 
company has domestic relations. Incidentally, 
these may reach beyond the State. But cer- 
tainly, until Congress undertakes to legislate 
for those who are without the State, Wisconsin 
may provide for those within, eren though it 
may indirectly affect those without" 
L868S These extracts show that the question of the 
right of the State to regulate the rates of fares 
and tolls on railroads, and how far that right 
was affected by the commerce clause of Uie Con- 
stitution of the United States, was presented to 
the court in those cases. And it must be ad- 
mitted that, in a general way. the court treated 
the cases then before it as belonging to that 
class of refl^lations of commerce which, like 
pilotage, bridging navigable rivers, and many 
others, could be acted upon by the States, in the 
absence of any legislation by Congress on the 
same subject. 

By the slightest attention to the matter it 
will be readily seen that the circumstances 
under which a bridge may be authorized across 
a navigable stream within the limits of a State 
for the use of a public highway, and the local 
rules which shall govern the conduct of the 
pilots of each of ttie various harbors of the 
coasts of the United States, depend upon prin- 
ciples far more limited in their application and 
importance than those which diould regulate 
the transportation of persons and property 
across the half or the whole of the continent, 
over the territory of half a doz^ States, 
through which they are carried without change 
of car or breaking bulk. 

Of the members of the court who concurred 
in those opinions, there being two dissentients, 
but three remain, and the wnterof this opinion 
is one of the three. He is prepared to tase his 
share of the responsibility for the language used 
in those opinions, induding the extracts above 
presented. He does not f ^ called upon to say 
whether those extracts justify the decision of 
the Illinois Court in the present case. It will 
be seen from the opinions themselves, and from 
the arguments of counsel presented in the re- 
ports, that the Question did not receive any very 
elaborate consideration, either in the opinions of 
the court or in the arguments of counsel And 
the question how far a charge made for a con- 
tinuous transportation over several States, which 
included a State whose laws were in question, 
may be divided into separate charges for each 
State, in enforcing the power of the State to 
regulate the fares of its railroads, was evidently 
not fully considered. These three cases, with 
others concerning the same subject, were argued 
[660] at the same time by able counsel, and in rela- 
tion to the different laws affecting the subject, 
of the States of Illinois, Iowa, Wisconsin, and 
Minnesota; the main Question in all the cases 
being the right of the dtate to establish any lim- 
itation upon the power of the railroad com- 
panies to nx the price at which Uiey would carry 
passengers and f reij?bt. It was strenuously de- 
nied, and very confidently, by all the ramoad 
companies, that any legislative body whatever 
had a right to limit the tolls and charges to be 
made by the carrying companies for transpor- 
ts 



tation. And the great question to be decided, 
and which ^as decided, and which was argued 
in all those cases, was the right of the State, 
within which a railroad company did business, 
to regulate or limit the amount of any of these 
traffic charges. 

The Importance of that question overshad- 
owed all others, and the case of Munn v. lUi- 
runt was selected by the court as the most ap- 
propriate one in wmch to give its opinion on 
that subject, because that case presented the 
question of a private citizen, or unincorporated 
partnership, engaged in the warehousing busi- 
ness in Chicago, free from any daim of right 
or contract under an Act of incorporation of 
any State whatever, and free from the question 
of continuous transportation through several 
States. And in that case the court was pre- 
sented with the question, which it decided, 
whether anyone eni^aged in a public business, in 
which all the public had a right to require his 
service, could oe regulated by Acts of the Leg- 
islature in the exercise of this public function 
and public duty, so far as to limit the amount 
of charges that should be made for such sarv- 
ices. 

The railroad companiesset up another defense, 
apart firom denying the general right of the 
Legislature to regulate transportation charges, 
namely: that in tneir charters from tbo States 
they dch had a contract, express or implied, 
that they might regulate and establish their own 
fares and rates of transportation. These two 
questions were of primary importance; and 
mough it is true that, as incidental or auxiliary 
to these, the question of the exclusive right of 
Congress to make such regulations of (marges 
as any legislative power had the right to mi£e, 
to the exclusion of the States, was presented, it 
received but Uttle attention at the hands of the 
court and was passed over with the remarks in 
the opinions of the court which have been cited. 

The case of the State Freight Taos [eupra] 
which was decided only four years before these 
cases, held an Act of the Legislature of Penn- 
sylvania void, as being in coE^oi with the com- 
merce clause of the Cx>nstitution of the United 
States, whidi levied a tax upon all freight car- 
ried through the State by any railroad company, 
or into it nom any other State, or out of it into 
any other State, and valid as to all freight the 
carriage of whidi was begun and ended within 
the limits of the State; because the former was 
a regulation of interstate commerce, and the 
latter was a commerce solely within the State 
which it had a right to regulate. And the Ques- 
tion now under consideration, whether these 
statutes were of a class which the Legislatures 
of the States could enact in the absence of any 
Act of Cpnflress on the subject, was oonsiderea 
and decided in the negative. 

It is impossible to see any disthiction in ita 
effect upon commerce of dUier class, between 
a statute which regulates the charges for trans- 
portation, and a statute which levies a tax for 
the benefit of the State upon the same transpor- 
tation; and in fact the juogment of the court in 
the State FrHght Tax (Sae rested upon the 
ground that the tax was always added to the 
cost of transportation, and thus was a tax in 
effect upon the privilege of carrying the gooda 
through the State. It isalso very difficult to 
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believe that the court consciously intended lo 
OTerrole the first of these cases without any 
reference to it in the opinion. 

At the veiy next term of the court, after the 
deliveiT of these opinions, the case of Hall y. 
De Cmr [9upra\ was decided, in which the 
same point was considered, in reference to a 
Statute of the State of Louisiana which at- 
tempted to reffulate the carriage of passengers 
apoD railroacu, -steamboats, and other public 
conveyances, and which provided that no reg- 
ulations of any companies en^ged in that busi- 
ness should make any discrimination on ac- 
count of race or color. This statute by it9 terms 
was limited to persons engaged in that class of 
[571] basiDess within the State, as is the one now 
onder consideration; and the case presented 
under the statute was that of a person of color 
who took passage from New Orleans for Her- 
mitage, both places being within the limits of 
tbe State of Louisiana, and was refused ieux^m- 
modations in the general cabin on account of 
bo* color. In regard to this, the court declared 
that "For the purposes of this case, we must 
treat the Act of Louisiana of February 38, 1869, 
as requiring those engaged in interstate com- 
meroi to give all persons traveling in that State, 
upon the public conveyances employed in such 
business, equal rights and privileges in all parts 
of the conveyance, without distinction or dis- 
crimination on account of race or color • ♦ ♦ . 
We have nothing whatever to do with it as a 
regulation of internal commerce, or as affecting 
anything else than commerce among the 
States." 

And, speaking in reference to the right of the 
States in certain classes of interstate commerce 
to pass laws regulating then;, the opinion says: 
"The line which bcparates the powers of the 
States from this exclusive power of Congress, 
is not always distinctly marked; and oftentimes 
it is not easy to determine on which side a par- 
ticular case belongs. Judges not unfrequently 
differ in their reasons for a decision in which 
they concur. Under such circumstances it 
would be a useless task to undertake to fix an 
arbitrary ruie oy which the line must, in all 
cases, be locatecl. It is far better to leave a 
matter of such delicacy to be settled in each case 
upon a view of the particular rights involved. 
But we think it may safelv be said that state 
l^:ialation which seeks io impose a direct bur- 
doi upon interstate commerce, or to interfere 
directly with its freedom, does encroach upon 
tiie exclusive power of Congress. The statute 
sow under consideration, in our opinion, occu- 
pies that position. It does not act upon the 
DusinesB through the local instruments to be 
tmploved after coming within the State, but 
directly upon the business as it comes into the 
State from without, or goes out from within. 
While it purports only to control the carrier 
when enjniged within the State, it must neces- 
sarily influence his conduct to some extent in 
»721 ^ management of his business throughout his 
' enthe voyage. ♦ ♦ ♦ It was to meet Just 
such a case that the commercial clause In the 
Gonstitution was adopted. The River Missis- 
sippi passes through or along the borders of 
ten different States, and its tributaries reach 
many more. The commerce upon these waters 
is immense, and its regulation clearly a matter 
of national concern. If each State was at lib- 
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erty to regulate the conduct of carriers while 
wiUiin its Jurisdiction, the confusion likely to 
follow could not but be productive of great in- 
convenience and unnecessary hardship. Each 
State could provide for its own passengers and 
regulate the transportation of its own freight 
regardless of the interests of others. Nay, more, 
it could prescribe rules by which the carrier 
must be governed within the State in respect ta 
CHissengers and property brought from without 
On one side of the river or its tributaries he 
mi^ht be required to observe one set of rules, 
and on the other, another. Commerce cannot 
flourish in the mldst of such embarrassments.'" 

The applicability of this language to the case 
now unaer consideration, of a conunuous trans- 
portation of goods from New York to centra) 
Illinois, or from the latter to New York, is ob- 
vious, and it is not eopy to see how anv dis- 
tinction can be made. 'Whatt/er may be the 
instrumentalities by which ibis transportation 
from the one point to the other is effected, it is 
but one voya^, as much so as that of the steam- 
boat on the Mississippi River. It is not the 
railroads themselves that are reg'ilated by this 
Act of the Illinois Legislature, su much as the 
charj^ for transportation; and, in language Just 
citcdl if each one of the States through whose 
territories these goods are transported can fix its 
own rules for prices, for modes of transit, for 
times and modes of delivery, and all the other 
incidents of transportation to which the word 
''regulation" can be applied, it is readily seen 
that the embarrassments upon interstate trans- 
portation, as an element of interstate commerce, 
might be too oppressive to be submitted to. 
"It was," in the language of the court dted 
above, "to meet lust such a case that the com- 
merce clause of the Constitution was adopted." 

It chnnot be too strongly insisted upon, that 
the ri^ht of continuous transportation from one 
end 01 the country to the otner is essential in 
modem times to that freedom of commerce from 
the restraints which the States might choose to 
impose upon it, that the commerce clause was 
intended to secure. This clause, giving to 
Congress the power to reflate commerce 
among the States, and with iorci;cQ nations, as 
this court has said before, was among the most 
important of the subj^ts which prompted the 
formation of tht Constitution, ihok v. Penn- 
iylDania, 97 U. S. 674 mk. 24, L. ed. 1018]; 
Brown v. Maryland, 12 Wheat 446 [25 U. S. 
bk. 6, L. ed. 688]. And it would be a very 
feeble and almost useless provision, but poorly 
adapted to secure the entire freedom of com- 
meroe among the States which was deemed es- 
sential to a more perfect union by the f ramert 
of the Constitution, if, at every stage of the 
transportation of goods and chattels through the 
country, the State within whose limits a part of 
this transportation must be done could impose 
regulations concerning the price, compensation, 
or taxation, or any other restrictive regulation 
interfering with and seriously embarrassing 
this commerce. 

The argument on this subject can never be 
better stated than it is by uTii^ Justice Mar- 
shall in Oibb(m$ v. OodenJ^ Wheat. 195-6 [22 
U. S. bk. 6, L. ed. 70]. He there demonstrates 
that commerce among the States, like com- 
merce with foreign nations, is necessarily m 
commerce which crosses state lines, and ex- 
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i«Ddi into the Btntes; and the power of Con- 
gress to regulate it exists wlierever that com- 
merce is found. Spcakinc; of navigation as an 
element of commerce, which it is, only as a 
means of transportation now largely superseded 
by railroads, he says: ''The power of Congress, 
then, comprehends navigation within the limits 
of every State in the Union, so far as that nav- 
igation may be, in an^ manner, connected with 
'commerce with foreign nations, or amone the 
several States, or with the Indian Tribes. It 
may, of consequence, pass the Jurisdictional 
line of New York and act upon the very waters 
(the Hudson River) to which the prohibition 
now under undcx^onsideration applies." P. 107 
[70]. So the same power may pass the line of 
the State of niinois and act upon ita restriction 
upon the right of transportation extending over 
several States, including that one. 

In the case of Telegraph Co, v. Texoi [9upra\ 
the court held that "A telegraph company oc- 
cupies the some relation lo commerce as a car- 
rier of messages that a railroad company does 
as a carrier of goods;" and that "both compa- 
nies are instruments of commerce, and their 
business is commerce itself." And relying 
upon the case of the State Freight Tax [«t//>raj 
already referred to, the court said that a tax by 
the State of Texas upon all messages carried 
within its borders was forbidden by the com- 
merce clause of the Constitution, as being a 
tax upon commerce among the States; and ob- 
served that "The tax is the same on every mes- 
sage sent, and becLcse it is sent, without regard 
to the distance carried or the price charged. 
* * * Clearly, if a fixed tax for every two 
thousand pounds of freight carried is a tax on 
the freight, or for every measured ton of a ves- 
sel a tax on tonnage, or for every pas^nger 
carried a tax on the passenger, or for the sale of 
of goods a tax on the goods, this must be a tax 
on the messages. As such, so far as it operates 
on private messages sent out of the State, it 
is a regulation of foreign and interstate com- 
merce and beyond the power of the State. 
That is fully established by the cases already 
cited." 

lu the case of VfeUon v. Missouri, 91 U. 8. 
275 FBk. 23, L .ed. 847], it was said; "Itwillnot 
be acnied that that portion of commerce with 
foicign countries ana between the States which 
consists in the transportation and exchange of 
commodities is of national importance, and ad- 
mits and requires uniformity of regulation. 
TIic very object of investing this power in the 
General Government was to insure this uni- 
fonuity against discriminating state legisla- 
tion." 

And in County of Mobile v. Kimball, 102 XJ. 
S. 691 [Bk. 26, L. ed. 238], the same idea is veiy 
clearly stated in the following language: "Com- 
merce with foreign countries and among the 
States, strictly considered, consists in intercourse 
and traffic, including in these terms navigation 
and the transportation and transit of persons 
and property, as well as the purchase, sale and 
exchange of commodities. For the regulation 
of conmierce as thus defined there can be only 
one system of rules, applicable alike to the 
whole countrv; and the authority which can 
act for the whole country can alone adopt such 
a system. Action upon it by separate ^tes is 
not, therefore, permissible. Language afflrm- 
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ing the ezclusiveness of the grant of power 
over commerce as thus defined may not be in- 
accurate, when it would be so if applied to leg- 
islation upon subjects which are merely aux- 
iliary to commerce." 

In the case of QUmeeater Ferry Oo, v. Fenn' 
iylvania f^pra]. decided two years w), the 
court decutred without dissent that: " It needs 
no argument to show that the commerce with 
foreij^ nations and between the States, which 
consists in the transportation of persons and 
property between them, is a subject of national ' 
character and requires uniformity of regula- 
tion." And still later, in the case of Pukard 
V. Puttinan SoutJiern Oar Co, [euprd], the whole 
subject is very fully re-exammea; and a ux of 
the State of Tennessee upon deeping cars of 
that company, which were used in carrying 
passensera through the State, and into it ana 
out of it, was held void as a regulation of com- 
merce among the States. 

The case of Stone v. Farmers Loan d T, 
Oo, [supra], argued at the sam^ term as the 
present, whue it does not decidr che latter, evi- 
dently does not support the construction placed 
bv the Supreme Court of Illinois upon the case 
of Munn v. Illinois, and the other cases on 
which the court relies. 

We must, therefore, hold that it is not, and 
never has been, the deliberate opinion of a map 
jority of this court that a statute of a State 
which attempts to regulate the fares and charges 
by railroad companies within its limits, for a 
transportation which constitutes a part of com- 
merce among the States, is a valid law. 

Let us see precisely what Is the degree of in- 
terference with transportation of pToperij or 
persons from one State to another which this 
statute proposes. A citizen of New York has 
goods which he desires to have transported by 
the railroad companies from that city to the in- 
terior of the State of Illinois. A continuous 
line of rail over which a car loaded with these 
goods can be carried, and is carried habitually, 
connects the place of shipment with the place 
of d^very. He undertakes to make a contract 
with a person engaged in the carrying busineet 
at the end of this route from whence the goods rmtj, 
are to start, and he is told by the carrier: " I ■ ^^ 
am free to make a fair and reasonable contract 
for this carriage to the line of the State of Illi- 
nois, but when the car which carries these 
gooos is to cross the line of that State^pursuing 
at the same time this continuous track, I am 
met by a law of Illinois which forbids me to 
make a free contract concerning this transpor- 
tation within that State, and subjects me to 
certain rules by which I am to be governed as 
to the charges which the same railroad cooi- 
pany in Dlinois may make, or has made, with 
reference to other persons and other places of 
delivery." So that while that carrier might be 
willing to carry these goods from the City of 
New York to Uie City of Peoria at the rate of 
fifteen cents perhundlred pounds, he is not per- 
mitted to do so because the DUnois Railroad 
Company has already charged at the rate of 
twenty-five cents per hundrS pounds for car- 
riage to Oilman, in Illinois, which is eighty-six 
mifos shorter than the distance to Peona. 

So, also, in the present case; the owner of 
com, the principal product of the country, de- 
siring to transport it from Peoria, in Illinois, to 
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Kew York, finds a Railroad Company nHUIng 
to do this at the rate of fifteen cents per bun- 
died pounds for a carload, but is compelled to 
pay at the rate of twenty-fiye cents per hundred 
pounds, because the Railroad Company has re- 
ceived from a person residing at Oilman twen- 
ty-five cents per hundred pounds for the trans- 
portation of a carload of the same class of 
ocight orer the same line of road from Gihnan 
to New York. This is the result of the Statute 
d minoii, in its endeavor to prevent unjust 
discrimination, as construed by the Supreme 
Court of that State. The effect of it is, that 
whatever may be the rate of transportation per 
mile charged by the Railroad Company from 
Oilman to Sheldon, a distance of twen^-three 
miles, in which the loading and the unloading 
of the freiflrht is the largest expense incurrea 
t^ the Rauroad Company, the same rate per 
fflOe must be chaxiged from Peoria to the City 
1 of New York. 

The obvious injustice of such a rule as this, 
which railroad companies are by heavy penal- 
ties compelled to conform to, in regard to com- 
merce among the States, when applied to 
|S77J transportation which includes Illinois in a long 
line of carria^ through several States, shows 
the value of the constitutional provision which 
confides the power of reguhitiog interstate 
commerce to the Congress of the United States, 
whose enlarged view of the interests of all the 
States, and of the railroads concerned, better 
fits it to establish just and equitable rules. 

Of the justice or propriety of the principle 
wtuch lies at the foundation of the Dlinois 
Statute it is not the province of this court to 
speak. As restricted to a transportation which 
begins and ends within the limits of the State, 
it may be very just and equitable, and it cer- 
tainly is the province of the State Legislature 
to determine that question. But when it is at- 
tempted to apply to transportation through an 
entire series of states a principle of this kind, 
and each on^ of the States shall attempt to estab- 
lish its own rates of transportation, its own 
methods to prevent discrimioation in rates, or 
to permit it, the deleterious Influence upon the 
freedom of commerce among the States and 
upon the transit of goods through those States 
cannot be overestimated. That this species of 
regulation Is one which must be, if established 
at all, of a general and national character, and 
cannot be safely and wisely remitted to local 
rules and local regulations, we thiok is clear 
from what has already been said. And if it be a 
regulation of commerce, as we think we have 
demonstrated it is, and as the Illinois Court 
concedes it to be, it must be of that national 
character, and the regulation can only appro- 
priately exist by general rules and principles, 
which demand that it should be done by the 
Congress of the United States under the com- 
merce clause of the Constitution. 

The judgment of (he Supreme Court of lllinaii 
it therefore revereed, and the eaae remanded to 
that court for further proeeedingi in antformity 
m'^ this opinion. 

True copy. Test: 

James H. MoKennej, Clerk, Sup. Oourt* IT. 8. 

Mr. Juitiee Bradley dissenting: 
The Chief JuBtiee* Mr. Justice Qrm,y and 
oyself dissent from the opinion and judgment 
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of the court in ihis case, and I am authorized 
to state the reasons upon which our dissent is 
founded. 

The Wabash, St Louis and Pacific Railway [578| 
Company, an Illinois corporation, plaintlfT in 
error, was sued bv the State of Illinois to re- 
cover a penalty for the breach of its laws, 
passed " to prevent extortion and imlust dis- 
crimination in the rates charged for the trans- 
portation of passeuffers and freight on railroads 
In the State.'' Thelaw sued on was originally 
passed in 1871, and revised in 1878, and the 
material portions of its most important section 
are in the following words, to ^nt: 

"If any such railroad corpoirfttion shall 
charge, collect or receive for the transportation 
of any passenger or freight of any description, 
upon its railroad, for any distance, within this 
State, the same or a greater amount of toll or 
compensation than is at the same time charged, 
collected orreceived forthe transpoitation,in the 
same direction,of any passenger or like quantity 
of freight, of the same class, over a greater dis- 
tance of the same railroad; * * * or if it shall 
charge, collect or receive from anjr person or 
persons, for tiie use and transportation of any 
railroad car or cars upon its railroad, for any 
dlBtance, the same or a greater amount of toU 
or compensation than it at the same time 
charged, collected or received from any other 
|>erson or persons, for the use and transporta- 
tion of any railroad car of the same class oi 
number, for a like purpose, being transported 
in the same direction, over a greater distance of 
the same railroad; * * * all such discriminating 
rates, charges, collections, or receipts, whether 
made directly or by means of rebate, drawback 
or oUier shift or evasion, shall be deemed and 
taken, against any such railroad corporation, 
as prima fade evidence of unjust discrimina- 
tion, prohibited by the provisions of this Act; 
♦ ♦ ♦ Provided, howeter, That nothing herein 
contained shall be so construed as to prevent 
railroad corporations from issuing commuta- 
tion, excursion or thousand-mile tickets, as the 
same are now issued by such corporations.'' 

A penalty of not less than $1,000, and not 
more than $5,000, for the first offense is imposed 
for the violation of the law; and it was for this 

Senalty that the Company was sued in the Ford 
ounty Circuit Court. 

The declaration alleged, in substance, that ,--^, 
the Company charged certain parties fifteen lo79j 
cents per hundred pounds for carrying a load 
of freight from Peoria, in the State of Illinois, 
to New York, one hundred and nine miles of 
the distance being in Illinois, whilst at the same 
time it charged certain other parties twenty- 
five cents per hundred pounds for carrying a 
like load of the same class of freight from Gil- 
man, also in the State of Dlinois.to New York, 
twenty-three miles of the distance being in Illi- 
nois, both places being on the line of the road 
This allegation was siu)stantially admitted, and 
judgment was finally rendered in favor of the 
State, and was sustained by the Supreme Court 
of the State, to which the present writ of error 
was directed. 

The main point insisted on by the Railway 
Company in its defense was that the law on 
which the action was founded is unconstitu- 
tional hi its application to their case, as being 
a reguhition of mteiatate commerce. They also 
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contended that agross charge from Peoria or 
Oilman to New York was no evidence of any 
particular charge within the State of Illinois. 

The construction given to the law by the Su- 
preme Court of Elinois is to be received by us, 
on a writ of error brought for the purpose of 
questioning its constitutionality. That con- 
struction is clearly exhibited in the following 
announcement of the opinion of that court 
when the case was brought before it a second 
time. The court says: 

" We sec no reason to depart from the con- 
clusion reached in this case when it was here 
before. See People v. IF. St. L, d P.Railway Co, 
104 III. 476. But to avoid misapprehension, 
we deem it desirable to state explicitly that we 
disclaim any idea that niinois has authority to 
regulate commerce in any other State. We un- 
derstand and simi)ly hold that, in the absence 
of anything showing to the contrary, a single 
and entire contract to carry for a gross sum 
from Gilman, in this State, to the City of New 
York, implies necessarily that that sum is 
charged prop6rtionately for the carriage on 
every part of that distance; and that a single 
and entire contract to carry for a gross sum 
from Peoria, in this State, to the City of New 
York, implies the same thing; and that, there- 
1 5 80 1 ^^^: when it is shown that there is charged for 
^ ^ carria^ upon the same line less from Peoria to 
New York (the greater distance), than from 
Gilman to New York (the less oistance), and 
nothing is shown to the effect that such in- 
equality in charge is all for carriage entirely 
beyond the limits of this State, a prima faxM 
case is made out of unjust discrinunation, un- 
der our statute, occurnng within this State. 
We hold that the excess m the charge for the 
less distance presumably affects every part of 
the line of cama^ between Oilman and the 
state line proportionately with the balance of 
the line. The judgment is affirmed." TPada«A, 
St. L, d P. R. Co. V. lUinoU, 105 HI 286. 

We have no doubt that this view of the pre- 
sumed c({ual distribution of the dxarge to every 
part of the route is correct. If one tenth, or 
any other proportion, of the whole route of 
transportation was in Illinois, the clear pre- 
sumption is, if nothing be shown to Uie con- 
trary (as nothing was shown), that the like pro- 
portion of the whole charge was made for the 
transportation in that State. 

The principal question in this case,therefore, 
is whether, in the absence of congressional leg- 
islation,a State Legislature has the power to reg- 
ulate the charges made by the railroads of the 
State for transporting goods and passengers to 
and from places within the State, when such 
gpods or passengers are brought from, or car- 
ried to, points without the State, and are, there- 
fore, in course of transportation from another 
State, or to another State. It is contended that 
as such transportation is commerce between or 
among different States, the power does not ex- 
ist. The majority of the court so hold. We 
feel obliged to dissent from that opinion. We 
think that the State does not lose its power to 
regulate the charges of its own railroads in its 
own territory, simply because the goods or per- 
sons transported have been brought from or 
are destined to a point beyond the State in an> 
other State. 

The case belore us is not embarrassed by any 
252 



aUention of a contract between the State and 
the Company; it is a question of the power to 
regulate, pure and simple. The State nas never 
contracted away or attempted to contract away 
this power. 

It is also unembarrassed by any federal legis- r^e 
lation on the subject. No one disputes that 
Congress might, if It saw fit, under its power 
to regulate commerce among the several states, 
regulate the matter under consideration; but it 
has not done so. The question rests solely and 
entirely upon the power of the State,when un- 
restrained by any contract, or by any action of 
the le^Iative department of the United States. 
Does It follow, then, that because Congress has 
the power to regulate this matter,though it hat 
not exercised that power, therefore the State is 
divested of all power of regulation? That is 
theguesUon before us. 

We had supposed that this question was con- 
cluded by the previous decisions of this court; 
that all local arrangements and regulations re- 
specting highways, turnpikes, railroads,bridge8» 
canals, femes, dams and wharves, within the 
State, their construction and repair, and the 
charges to be made for their use, though ma- 
terially affecting commerce, both internal and 
external, and thereby incidentally operating to 
a certain extent as regulations of interstate com- 
merce, were within the power and jurisdiction 
of the several States. That is stiU our opin- 
ion. 

It is almost a work of supererogation to re- 
fer to the cases. They are legion. A few, 
only, will be selected and referred to: 

The first great case on the subject was that 
of WilUon V. Blackbird Creek Co. 2 Pet. 245 
[27 U. S. bk. 7, L. ed. 412],where the State of 
Delaware had authorized a dam in a navigable 
tide water creek of that State, communicating 
witJi Delaware Bay; and ChUf Justice Marshall, 
delivering the unanimous opinion of the court, 
said: '* The value of the property on its banks 
must be enhanced by excluding the water from 
the marsh, and the health of the inhabitants 
probably improved. Measures calculated to 
produce these objects, provided they do not 
come into collision with the powers of the Gen- 
eral Ck)vemment, are undoubtedlywlthin those 
which are reserved to the States. Bui the meas- 
ure autJborized by this Act stops a navigable 
creek, and must be supposed to abridge Uie 
rights of those who have been accustomed to 
use it. But this abridgment, unless it comes w 
in conflict with the Constitution or a law of ^ 
the United States, is an affair between the eov- 
ernment of Delaware and its citizens, of which 
this court can take no coraizance. The counsel 
for the plaintiff in error insist that it comes in 
conflict with the power of the United States 
' to regulate commerce with foreign nations 
and among the several States.' If Congresi 
had passed any Act which bore upon the case, 
any Act in execution of the power to regulate 
commerce, the object of which was to control 
state legislation over those small navigable 
creeks into which the tide flows, and whicdi 
abound throughout the lower country of the 
nodddle and southern States, we should feel not 
much difficulty in saying that a state law com- 
ing in conflict with sudi Act would be Toid. 
But Congress has passed no such Act. The re- 
pugnancy of the law of Delaware to the Oon- 
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•litutkm if placed entirely on its repiupancy to 
the power to regulate commeroe with foreign 
Bationa and among the aeyeral States; a power 
whidi has not beoi soezerdsed as to affect the 
question. We do not think the Act empower- 
mg the Blackbird Creek Marsh Companj to 
place a dam across the creek can, under all 
the drcumstanoes of the case, be considered as 
repugnant to the power to regulate conunerce 
in itadonnant state, or as being in conflict with 
•ny law passed on the subject" 

This case was, in all things, affirmed by the 
later case of Oilman ▼. Philadelp^iia, 8 Wall. 
718 pOU. S. bk. 18. L. ed. 98]. The Legisla- 
ture of Pennsylvania authorized the City of 
Phfladelphia to erect a permanent bridge across 
the Schuylkill River, a navigable water, at the 
foot of CHiestnut Street. It was sought to re- 
strain the erection of this bridge on the same 
ffjounds which had been urged in the Blackbird 
Greek Cam; but the Circuit Court of the United 
States refined to interfere, and dismissed a bill 
for an injunction. The decision was sustained 
by this court, which held that it was for Con- 
gress to determine when its full power to regu- 
uite commerce should be brought into activity, 
aiMl as to the regulations and sanctions which 
should be provided; and that, untH the dor- 
mant power of the Constitution is awakened 
and made effective by appropriate legislation, 
the reserve power of Uie States is plenary, 
and its exercise in good faith cannot be maae 
the subject of review by this court 

|Mi These principles are reaffirmed in the still 
more recent case of Eacawiia Ch. ▼. Chicago, 
107 U. a 878 FBk. 27, L. ed. 442]. In that 
case the authoriues of Chicago, under the pow- 
ers conferred upon them by the Legislature of 
DUnois, regulated the times for opening and 
closing the draws in the bridges crossing the 
Chicago River, so as to accommodate the local 
travel across them at certain times, and to al- 
low the passage of vessels at otiiers. This 
operated as a regulation of the commerce on 
the river, including interstate and foreign, as 
wdl as diomestic oommerce. But there hdnff 
no legislation of Congress to the contrary, thfi 
court held that the power was constitutionaUy 
exercised. Commerce was affected; commerce 
was even incidentally regulated; but the Juris- 
dictton of the State, and of the dty acting un- 
der state authority, was unhesitannjriy recog- 
nized by the court Mr. Juitiee FieM, deUver- 

I ingr the opinion of the court, said: "The 

Chicago lUver and its branches must, therefore. 
be deemed navifable waters of Uie United 
States, over which Congress under its commer- 
cial power may exerdse control to the extent 



arv to protect, preserve and improve the 
free navigation. But the States have full power 
to regulate within their limits matters of^inter- 
nal police, including in that general desiffna- 
tkm whatever will promote the peace, comfort, 
eonvenienceandprosperity of the people. This 
power embraces the construction of roads, 
canals and bridges, and the establishment of 
ferries, and it can generally be exercised more 
wisely by the States than by a distant author- 
hy. * ♦ ♦ Nowhere could the power to control 
the bridges in that city, their construction, 
form and strength, and the size of their draws, 
and the manner and times of using them, be 
better vested than with the State, or the au- 
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thority of the dty upon whom it has devolved 
that duty. When its power is exercised, so as 
to unnecessarily obstruct the navigation of the 
river or its branches. Congress may interfere 
and remove the obstruction. • • • But untfl 
Congress acts on the subject, the power of the 
State over bridges across its navigable streams 
is ^nary." 

The doctrines announced in these cases ap- 
ply not only to dams in, and bridges over, nav- 
igable streams, but to aH structures wad appli- 
ances in a State which may inddentally inter- [684] 
fere with commerce, or wmch may be erected 
or created for the furtherance of commerce, 
whether by water or by land. It is matter of 
common knowledge that, from the beginning of 
the government, the States have exercised al- 
most exclusive control over roads, bridees, fer- 
ries, wharves and harbors. No one has doubted 
their right to do so. It is recognized in the 
great case of Oitiboru v. Ogden, where Chuf 
dtutiee Marshall, after enumerating some of 
the powers reserved to the States, says: "They 
form a portion of that immense mass of legis- 
lation, which embraces everything within the 
territory of a State, not surrendered to the Gen- 
eral Government; all which can be most advan- 
tageously exercised by the States themselves. 
Inspection laws, quarantine laws, health laws 
of every description, as wdl as laws for regu- 
lating the int^nal commerce of a State, and 
those which respect turnpike roads, ferries, 
etc., are component parts of this mass." And 
he adds (what is veiy pertinent to this discus- 
sion): '*No direct general power over these 
objects is granted to Congress; and, conso- 
quentiy, they remain subject to state legisla- 
tion. If the legislative power of the Union can 
resch them, it must be for national purposes; 
it must be where the power is expressly given 
for a special purpose; or is clearly inddental to 
some power which is expressly given." 

The case of I^rantportation Co. v. Farkerw^ 
Imrg, 107 XJ. S. 691 [Bk.27, L. ed. 5841, related 
to wharves. The City of Parkersbur^ had built 
certain wharves for uie accommodation of ves- 
sels, prindpally steamboats, navigating the 
Ohio River. The transportation company 
beinff tiie owner of several steamboats plying 
on uat river, complained of the whanage 
diaiges as bdng extortionate and an unconsti- 
tutional interference with the oommerce of the 
Ohio River. It was shown that the charges 
were imposed by authority derived from the 
state laws; and we held that until Congress in- 
terferod, the charges for wharfage was a mat- 
ter of state law, and of state JuriMiction. We 
thensdd: " Wharves, levees and landing places 
are essential to conmieroe by water, no less 
than a navigable channel and a dear river. 
But they are attached to the land; they are 
private property, real estate; and they are 

Erimarily, at least, subject to the local state [5951 
iws. ♦•♦Until Congress has acted, the courts *• 
of the United States cannot assume control 
over Uie subject as a matter of federal cogni- 
zance. It is Congress, and not the Judidal de- 
partment, to which the Constitution has given 
the power to regulate commerce with foreign 
nations and amonff the several States. The 
courts can never take the initiative on the sub- 
ject." 
There is a class of subjects, it is true, per- 
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taining to interstate and foreiffn commerce, 
which require general and uniform rules for 
the whole country, so as to obviate unjust dis- 
criminations against any part, and in respect of 
which local regulations made by the States 
would be repugnant to the power Tested in 
Congress, and, therefore, unconstitutional; but 
there are other subjects of local character and 
interest which not only admit of, but are gen- 
erally best regulated by state authority. This 
distinction is pointed out and enforced in the 
case of CootevY, Port Wardem of PkUa. 12 
How. 299 [53TJ. S, bk. 18, L. ed. 996]. In that 
case it was held that the pilotage regulations 
of the different ports of the country belong to 
the latter class, and are subceptible of state 
regulation. This case has been approved in 
several subsequent decisions. Oilman v. Philor 
delphia, vbi tupra: OrandaU v. Nevada, 6 
Wall. 85, 42 [78 U. 8. bk. 18, L. ed. 746]; Ex 

rrte McNid, 18 Wall 286 [80 U. 8. bk. 20, 
ed. 624]; Osborne y. Mobile, 16 Wall. 482 [83 



U. 8. bk. 21, L. ed. 478]; R, R Oo, ▼. FuUer, 

bk. 21, L. ed, 7141; T/is 
Lottawanna, "21 Wall. 581, 582 [88 U. 8. bk. 



17 Wall. 569 [84 U. 8. bk. 21, L. ed. 



22, L. ed. 6641: Packet Oo, v. Keokuk, 95 U. 
8. 88 [Bk. 24, JL ed. 881]; Pound y, Twrek, 95 
U. 8. 462 [Bk. 24, L. ed. 526]; UaU v. De Ouir, 
95 U. 8. 488 [Bk. 24, L. ed. 548]; Wilson v. 
JteNamee, 102 U. 8. 575 [Bk. 26. L. ed. 285]; 
Oo, of Mobile Y. KimbaU, 102 U. 8. 698 [Bk. 26, 
L. ed. 240]; Packet Oo. ▼. Ca^U^burg, 105 U. 
6. 562 [Bk. 26, L. ed. 1170]. 

It is hardly necessary to argue that, in ref- 
erence to this rule, railroads, canals, turnpikes, 
bridges, ferries and wharves belong to the cate- 
gory of local subjects, local means and local 
aids of commercial intercourse. Congress ma^ 
establish national roads, canals and bridges, it 
is true ; but we speak of those, hitherto the 
most part, which are constructed and estab- 
lished under state authority; and in reference 
to these, it seems to us very dear Umt, in the 
B 1 absence of congressional legislation to the con- 
trary, they are not only susceptible of state 
regulation, but properly amenable to it, irre- 
n)ective of other considerations to which we 
shall refer. 

The highways in a 8taife are the highways of 
the 8tate. Convenient ways and means of in- 
tercommunication are the first evidence of the 
civilization of a people. The highways of a 
country are not of pnvate but of public insti- 
tution and regulation. In modem times, it is 
true, government is in the habit, in some coun- 
tries, of letting out the construction of impor- 
tant highways, requiring a large expenditure of 
capital, to agents, generallv corporate bodies 
created for the purpose, and giving to them the 
right of taxing those who travel or transport 
goods thereon, as a means of obtaining com- 
pensation for Uieir outlay. But a superintend- 
ing power over the highways, and the charges 
imposed upon the public for their use, always 
remains in the government. This is not only 
its indefeasible right, but Is necessary for the 
protection of the people against extortion and 
abuse. These positions we deem to be incon- 
trovertible. Indeed, they are adjudsred law in 
the decisions of this court Railroaos and rail- 
road corporations are in this category. 

Now, since every railroad may be, and gen- 
erally is» a medium of transportation for inter- 
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state commerce, and affects that commerce; 
and since the charges of fare and freight for 
such transportation affect and incidentally reg- 
ulate that commerce; and since the raUroad 
could not be built, and the charges upon it 
could not be exacted, without authority from 
the 8tate. it follows as a necessary consequence 
that the 8tate, in the exeroise of its undoubted 
functions and sovereignty, does, in the estab- 
lishment and regulation of railroads, to a cer- 
tain and a very material extent, not only do 
that which atfects, but incidentally regulates 
commerce. It does so by the very Act of aii- 
thorizing the construction of railroads and the 
collection of fares and freights thereon. No 
one doubts its powers to do this. The very be- 
ing of the plaintiffs in error, the very existence 
of their railroad, the very power they exeroise 
of charging fares and freights, are all derived 
from the 8tate. And vet. according to the ar- 
gument of the plaintiffs in error, pursued to ito 
legitimate consequences, the Act of the 8tatft 
in doing all this ought to be regarded as null |587 
and void because it operates as a regulation of 
commerce among the States. Not only does 
the right to charge fares and frelfriits at all, 
come to a railrot^ company from the grant of 
the 8tate, but the amount of such charges is 
also regulated by the state law, either by the 
charter of the company, or by legislative regu- 
lations, or by the general law that the charges 
shall be reasonable; and that is state law and 
not United 8tates law. Where else but from 
the laws of the 8tate does the railroad company 
get its right to charge any fares or freight at 
all? And since its being, its franchises, its 
powers, its road, its right to charge, all come 
from the 8tate, and are the creation of state 
law, how can it be contended that the 8tate has 
no power of regulation over those charges, and 
over the conduct of the conupany in the trans- 
action of its business whilst acting within the 
8tate and using its railroad lying within the 
bounds of the State? Omne nuj^ eonUnei in 
j0 minus. If the State created the Company 
and iU franchises, it surely may make legul*- 
tions as to the manner of using them. 

It is evident from what hat been said, that 
the dealing of a State with a raihroad corpor»- 
tion of its own creation, in aathorizii^ the con- 
struction and maintenance of its road and the 
charge of fares and freights thereon, is, in its 
purpose, a matter entirely aside from that kind 
of regulation of commeroe which is obnoxious 
to the provisions of the Constitution. There is 
not a particle of doubt that it was the rif ht of 
the State to prescribe the route of the phuntiiTa 
[in error] road— it might beinadirecoon north 
and south, or east and west; it might be by one 
town, or by a different town ; It was its ri^t to 
prescribe how the road should be built, what 
means of locomotion should be used on it, how 
fast the trains might run, at what stations they 
should stop. It was its right to prescribe its 
charges, and to declare that they should be uni- 
form, or, if not uniform, how otherwiK; this 
certainly was the right of the State at the in- 
ception of the charter, and every one of these 
things would most materially affect commerce, 
not only internal but external; and yet not one 
of them would be repugnant to the power of 
Congress to regulate commerce within the mean- 
ing of the Constitution. 
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(^^ SnnpoBe tlM original charter of the Raflroad 
Oompviy in this case had contained predaely 
the TOOTiiion against discriminating charges 
which it contained in the general law now com- 
plained of, conld the Company dimgard the 
conditions of its charter, and oefy the anther^ 
i^ of the State? We think it dear that it 
coold not But if the State had the power to 
impoee such a condilion in the original charter, 
it must have the same power at any time after- 
wards; for the exercise of the power in the orlg» 
inal fi^ant would he just as repugnant to the 
Constitution, and no more, as the exercise of it 
at a subsequent period. Thr regulation of 
charges is just as unconstitutional m a charter 
as in a general law. 

To sum up the matter in a word: we hold it 
to be a sound proposition of law, that the mak- 
ing of railroads and regulating the charges for 
their use is not such a regulation of commerce 
« as to be in the remotest degree repugnant to 
any power giTen to Congress t^ the Constitu- 
tion, to long as that power is dormant, and has 
not been exercised bV Congress. They idfect 
commerce; they incidentally regulate it; but 
they are acts in relation to the subject which 
thd State has a perfect right to do, subject, al- 
ways, to the controlling power of Congress over 
the regulation of ccmmierce when Congress sees 
ihtoact 

It is only for the sake of convenience that 
the State lets out its raikoads to private corpo- 
rations. It might construct them itself. Sup- 
pose it had done so in this case: could not the 
9tate have histituted such rates of freight and 
fwe as it pleased? Certainly it could. U might 
have made them uniform, as the present ktw 
requires them to be, or it might have made them 
discriminatiye between different places, and no 
one could have caUed it to account. Instruc- 
tions in the fcnm of laws, or in the form of or- 
ders made by a state boara, mlj^ht have been 
riven to the superintendents of the road, acting 
m behalf of the State, to adopt the one course 
or the other. Gould the agents of the State, 
acting under such instructions, have been inter- 
teed with by the judicial department, on the 
ground of unconstitutionautyf Certainly not; 
certainly not. unless discriminations were made 
to the prejudice of the citizens of other States, 
or of the products of other States. 
(I8i] The Sute of New York built and owns the 
Erie CanaL Did any court ever attempt to con- 
trol that State in its regulation of tolls on the 
canal, even though imtde for the purpose of 
sflecting the rdaU ve movement of goods on the 
canal and the raikoads of the State? We pre- 
iome that no each attempt was ever made, or 
would be successful if maoe. 

It is true, and this we concede, that If the 
laws of a State discriminate adversely to the 
citizens or products of other States, whether the 
Tiilroads belong to the State or to private cor- 
porations, the courts might interfere on tiie 
ground of the repugnancy of such regulations 
to that freedom of commerce which Congress 
br its nonaction on the subject has indicated 
ttsn exist This has been frequently decided. 
WeUon V. Miaouri, 91 U. S. ^ [Bk. 28, L.ed. 
1601: Brawn Y, BousUm, 114 U. S. 822,681 [Bk. 
29. U ed. 2OT, 260], and cases there cited. But 
no such discrimination is made by the law in 
qoestion. 
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We also concede that any taxes, dotiei or im- 
positions upon interstate commeroe (that is, 
upon the commeroe itself) curried on over the 
railroads of the State, would interfere with the 
freedom of such conmierce, and vrould be re- 
pugnant to the presumed intention of Conness. 
TMb has frequently been decided. OrandaU v. 
Nevada [•upra'h BtaU FreiglU Tam OoB^t 15 
Wall, mm tJ. S. bk. 21, L. ed. 1461; Ooe v. 
Errda, llffU. S. 517 [Bk. 29, L. ed. 7151; and 
the authorities dted in the latter case. But the 
present is not a case of thai kind, and has no 
semblance of likeness to it All suc^ discrimi- 
nations, taxes, duties and impositions are direct 
regulations and burdens upon the commerce it- 
s^, and come f airiy within the eirclusive pre- 
rogatives of Congress. 

The distinction between such burdens and 
charges for service rendered is well explained 
in the case of QloueesUr Ferry Co. v. Pa, 114 U. 
S. 196, 217 mk. 29, L. ed. 158, 166], where ifr. 
Juitice Fiela, delivering the unimimous opinion 
of the court, in relation to ferries says: " It is 
true that, from the eariiest period in Uie history 
of the government, the States have authorized 
and regulated ferries, not only over waters en- 
tirely within their limits, but over waters sq)a- 
rating them; and it may be conceded that in 
numy respects the States can more advanta- 
geously manage such interstate ferries than the 
General Government; and that the privilege of 
keeping a ferry, with a right to take toll for 
passengers and freight, is a franchise grantable 
by the State, to be exercised within such limits 
and under such regulations as may be required 
for the safety, comfort and convenience of the 

gublic. Still the fact remains that such a feny 
I a means, and a necessary means, of commer- 
cial intercourse between the States bordering 
on their dividing waters, and it must, therefore, 
be conducted without the imposition by the 
States of taxes or other burdens upon the com- 
merce between them. Freedom nom such im- 
positions does not, of course, imply exemption 
from reasonable charges, as compensation for 
the carriage of persons, in the wav of tolls or 
fares, or nom the ordinary taxation to which 
other propoty is subjected, any more than like 
freed '^m of transportation on land implies such 
exemption. Reasonable charges for the use of 
propOTty , either on water or laid, are not an in- 
terference with the freedom of transportation 
between the States secured under the commer- 
cial power of Congress. ♦ ♦ ♦ That freedom 
implies exemption from other charges than such 
as are imposed by way of compensation for the 
use of the property employed, or for the facili- 
ties afforded for its use, or as ordinarv taxes 
upon the value of property." 

This subject in many of its aspects was con- 
sidered by tlds court in the case of Baltimore d 
0. R. RCh. V. Maryland, 21 Wall 456 [88 U. S. 
bk. 22, L. ed. 678]. In that case, ina charter 
for constructing and operating a railroad from 
Baltimore to Washington, authority was given 
toUie company to cmurge i2.50 for each pas- 
senger, ana it was stipulatea that the company 
should pay to the State one fifth of the whole 
amount received for the transportation of pas- 
sengers on the road. The company sued for a 
return of the sums paid on this account, as be- 
ing exacted by an unconstitutional law. It was 
inmsted that the teaemJdon was equivalent to 
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the impoddon of a tax on panengen, and. 
therefore, a restriction of free intercourse and 
traffic between different States— much of the 
trayel being that of passengers coming from, 
or going to, other States. The argument that 
the reservation of one fifth of the passage 
money necessitated an increased charge upon 
[ 59 1 J thepassenger was met by this court as follows: 
*' Had the State built the road in Question, it 
might to this day ha/ve charged $3.50 for car- 
ryiD^ a passenger between Baltimore and 
Washington. So might the railroad company 
under authority from the State, if it saw fit to 
do so. This unlimited riffht of the State to 
charge, or to authorize others to charge, toll, 
freight, or fare, for transiwrtation on its roads, 
canals and railroads, arises from the simple 
fact that they are its own works, or constructed 
under its authority. It gives them being. It has 
a right to exact compensation for their use. 
It has a discretion as to the amount of that 
compensation. That discretion is a legislative, a 
sovereign discretion.and in its very nature is un- 
restricted and uncontrolled. ♦ ♦ * The exercise 
of this power on the part of a State ia very dif- 
ferent from the imposition of a tax or duty 
upon the movements or operations of com- 
merce between the States. Such an imposition, 
whether relating? to persons or goods, we have 
decided the States cannot ma^e, because it 
would be a regulation of commerce between 
the States in a matter in which uniformity Is 
essential to the rights of all, and therefore, re- 
quiring the exclusive legislation of Congress. 
CrandaU v. Netada,^ Wall 42 [73 U. 8. bk. 
18. L. ed. 7461; State Freight Tax Oeues, 15 Id. 
•232. 279 [82 U. S. bk. 21, L. ed. 146, 162], It 
is a tax because of the transportation, and is, 
therefore, virtually a tax on the transportation, 
and not in any sense a compensation therefor, 
or for the franchise enjoyed by the corporation 
that performs it, ♦ ♦ ♦ The question is prac- 
tically reduced to this: What amounts to a rgni- 
lation of commerce between the States? This 
is often difficult to determine. Li view, how- 
ever, of the very plenary powers which a State 
has always been concedecf to have over its own 
territory, its highways, its franchises and its 
corporations, we cannot regard tiie stipulation 
in question as amountinff to either of these un- 
constitutional Acts. It Is not within the cata- 
gory of such Acts. It may incidentally affect 
transportation, it is true; but so does eveiy bur- 
den or tax imposed on corporations or persons 
engaged in that business. Such burdens, how- 
ever, are imposed divereo intuitu, and in the 
exercise of an undoubted power.'* 

But it is needless to multiply citatkMiB which 
establish or recognize the principles which gov- 
ern the present case. The very point in ques- 
tion has been already expressly decided bv this 
court. We refer to the case of Peik v. Cnicaqo 
&N.W. A Cb. 94 U. S. 164 [Bk. 24, L. ed. 97]. 
That was a bill filed by the bondholders of the 
company to restrain the railroad commissioners 
of Wisconsin from enforcing a law of that 
Slate limiting the rate of charges for transport- 
ing passengers and freights on the railroads of 
the State. The bill, amongst other things, com- 
plained that the classes of freight established 
by section 8 of the Act were different from those 
established by the laws of Illinois, Iowa, and 
Minnesota, for the transportation of freight 
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upon the rafboada of the same company in those 
States, and rendered it practicaUy impoasible to 
carry on the business of transporting freight 
from Wisconsin to either of those States; and 
that the eighteenth section (limiting the rates) 
was a regulation of interstate commerce. The 
Act excepted from its operation the case of 
freight or passengers carried from one State to 
anouier State entirely through or across the 
State of Wisconsin, it did operate on freight 
and passengers carried from another State to 
any point within the State of WiscOnsm. or 
from any such point to another State. The 
Chief Juttiee, in delivering the ophdon of the 
court, states the precise question to be decided, 
as follows: "These suits present the single ques- 
tion of the power of the Legislature of Wiscon- 
sin to provide by law for a maximum of charge 
\sj the Ohicaffo and Northwestern Railway 
Company for fore and freight upon the trans- 
portation of persons and property carried with- 
in the State, or taken up outside the State and 
brought within it, or teken up inside and car- 
ried without. " He then, after disposing of cer- 
tain other questions relating to the consolida- 
tion of the company with an Illinois company, 
disposes of Uie mam question as follows: "As 
to the effect of the statute as a regulation of in- 
terstate commerce, the law is confined to state 
commerce, or such interstate commerce as di- 
rectly affects the people of Wisconsin. Until 
Congress acts in r^erence to the relations of 
this company to interstate oonunerce, it is cer- 
tainly within the power of Wisconsin to regu- 
late its fares, etc., so far as they are of domestic 
concern* With the people of Wisconsin this 
company has domestic relations. Incidentally, 
these may reach beyond the State. But cer- 
tainly untU Congress undertakes to legislate for 
those who are wuhout the State, Wisconsin may 
provide for those within, even tihouffh it may in- 
directly affect those without" Thelawwassus- 
tained, and the bill of complaint was dismissed. 

We do not see how this case can be distin- 
guished from that now under consideration. 
The fact that in Peif^e Que there was a classi- 
fication of freights and a limitation of charges, 
and in the present case a prohibition of discrim- 
ination in the charges, is a distinction without 
a difference. The ordnion is brief, it is true, 
but all the principles involyed in it were so fully 
discussed in the cases immediately preceding, 
beginning with that of Munn y. Jmnoie, that no. 
extended discussion of PieU^e Oaee was deemed 
necessary. All the Justices who concurred in 
the ophiion were entirely satisfied with it The 
cases were all argued at the same time, or in 
reference to each other, and were considered 
together. But there stands the Judgment of the 
court, and, in our apprehension, the iud^ent 
in the present case is directly opposed to it 

We have omitted to cite a number of cases 
corroborating the views we have expressed. 
The case of StaU Tax on B, Orou Beeeipte, 15 
Wall. 284 [82 U. 3. bk. 21, L. ed. 164], is 
weighted with ajrguments and considerations in 
this direction. We would also refer to the cases 
of Oibome V. Molnle, 16 WaU. 479 [88 U. 8. bk. 
21, L. ed. 4701; B. R Oo. y. FuUer, 17 WaU. 
560 [84 U. 8. bk. 21, L. ed. 710]; R, R. Chmmis- 
8ion Cam, 116 U. 8.807, 884, 885 [Bk. 28, L. 
ed. 686, 646]. 

It is supposed that the decision in HaU y. De 
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Cyir^ 95 U. 8. 480 [Bk. 24. L. cd. 547], supports 
tiie contentioQ of the plaintifTs in error. We 
think not What was that case? A Statute of 
Louisiana, as construed by its courts, prohib- 
ited those engaged in the jusiness of carrying 
passenirers, in that State (including those en- 
gaged in interstate commerce), from making 
any discrimination on account of race or color 
in the use of the accommodations in their con- 
veyances; a direct regulation of commerce, and 
within tlie reason of the tax cases before referred 
to. A steamer which regularly plied between 
Xew Orleans and Vicksburg had a cabin spe- 

(Mi] dally set apart for white persons, and De Cuir, 
a colored person, being refused admission to 
that cabin, sued for diunages. We held that 
the law(asaboTe8ugffe8ted) was a direct regula- 
tion of commerce and a burden upon it. It com- 
pelled the steamboat proprietors to place col- 
ored persons traTeling from one place to another 
fai Louisiana, in the cabin set apart for white 
persons, many of whom were bound to another 
State; and, Uierefore, in its operation wasareg- 
olatlon of interstate commerce. It was against 
the rule that, in the absence of action by Con- 
gress, commerce must remain free and untram- 
meled. By that rule the proprietor of the vessel 
was at liberty to adopt such reasonable rules 
and regulations for the disposition and comfort 
of passengers upon his boat, while pursuing its 
▼oyage, as seemed to him most for the interest 
of all concerned. The statute took away from 
him this power so long as he was within Louisi- 
ana. We especially distinguished the case from 
those of Munn v. liUnoi$,FeikY. B. R.Oo,, and 
the cognate cases, as belonginff to a different 
category, and gOTerned by difterent considera- 
tion; and the cUfferezuv between them seems to 
us very apparent. 

The OMtfJuiUee, in deUvering the opinion 
of the court, said: "There can be no douot but 
that exclusive power has been conferred upon 
Congress in respect to the regulation of com- 
meroe among the several States. ThedifBculty 
has never b(«n as to the existence of this power, 
bat as to what Is to be deemed an encroachment 
apon it; for, as has been often said, 'Legislation 
.nmv in a gieal variety of wavs affect commerce 
ana persons engaged In it without constituting 
a regidation of It within the meaning of the con- 
stitution.' i6/itfrf0dbv.^!l«in^,O8U.aiO8[Bk. 
3S, L. ed. 890]; 8UUe Tax en B, Orom Beodpt$ 
(tiepral. Thus, In Munn v. lUinaii, M (7. S. 
118 [Bk. 94, L. ed. 77), It was decided that a 
State mlg^t regulate the charges of public ware- 
houses, and. In OhicB. db Q,RCh,Y.Iowa,9i 
U. 8. 155 [Bk. 94, L. ed. 94], of railroads situ- 
ate enthely within the State, even though those 
engaged m commerce among the States might 
sometimes use the warehouses or the raHroadf 
In the prosecution of their business." After 
referring to the esses of dams and bridges over 
navigabTe waters, and of turnpikes and ferries, 

IBS] the Shitf JvHiee continviedi: "Bv such statutes 
the States r^;ulate, as a matter of domestic con- 
oero, the instruments of commerce situated 
wholly wiUiin their own Jurisdictions, and over 
which they have exclusive governmental con- 
trol, except when employed in Interstate com- 
oaeroe. As th^ can only be used in the State, 
their r^ulation for all purposes may properly 
be assumed bv the State, until Congress acts in 
fi^erenoe to their foreign or interstate relations. 

118 r. H. U. S., Boos 80. 



When Congress docs act, the state laws are sa- 
peraeded only to the extent that they affect 
commerce outside the State as It comes within 
the State." He then added: "But we think It 
mav safely be said that state legislation whldi 
seeks to impose a direct burden upon interstate 
commerce, or to Interfere directly with its free- 
dom, does encroach upon the exclusive power 
of Congress. The statute now under consider- 
ation, in our opinion, occupies that position. It 
does not act upon the business through the local 
in&truments to be employed after coming with- 
in the State, but directly upon the businieBs as 
it comes into the State from without, or goes 
out from within." The distinction here ti&en 
seems to us soimd and to distinguish Uie pres- 
ent case from that of De Cuir. In the Pieik 
Case, and others of like character, the State 
regulated the charges made upon an Instrument 
of commerce (a nlilroad) situated within the 
State and under its jurisdiction; such charges 
being made bv virtue of the State's authorii^; 
in the De Ouir Coie it attempted, as the law 
operated, to regulate the manner of carrying 
passengers on an instrument of commerce nav- 
ing no fixed location, by plying on navigable 
waters within and without the Btate; in other 
words, it attempted to regulate Interstate com- 
merce itsdf , directly. In a matter In which it 
had no special prerogative to legislate. 

Other cases are re&red to by the plaintiff in 
error Iq support of their contention; but we 
think ttiat no case can be found which is not 
clearly distinguiBhable from the present on 
some or one ox the grounds already referred to. 

The inconveniences which it has been sup- 
posed in aimunent would follow from the exe- 
cution of the laws of nUnois we think have 
been pesXXj exaggerated. But if it should be 
found to present any real difficulty in the modes 
of transacting busmess on through lines, it Is ricoAi 
always in the power of Congress to moke such Lwvj 
reasonable regulations as the Interests of Inter- 
state commerce may demand, without denud- 
ing the States of thehr just powers over thali 
own roads and their own corporations 



yiOESBUKG AND MERIDIAN RAIIr 
ROAD COMPANY, Pig. in Err., 

9. 

ISRAEL PUTNAM. 

(Bee a a Beporter^ ed. 6«6-66T.) 

AeHan agtdmi raOfoad oorporaticnforpenonal 
if^urim-'4tidefu&^nitnie(ioni to / i wy 
m&mm^daimaif€^--u9e qf lift and annmitif 

tablsi. 

L In an aetkm against a railroad Corporation fdr 
personal injuites, there being evidence tending to 
show that the accident was caused by a worn out 
ralL it was within the discretion of the court to ad« 
mit evidence to show the general condition of that 
portton of the road whlohlnoluded thb place where 
&e accident occurred; ^ ^ ^ ^ ^^^ ^ 

& Reports made by the superintendent of the road 
to the board of directors, in the coarse of his official 
duty, were competent evldenoe against the Corpo- 
ration to show Oie condltlon^of ^e road. . ^^ _ 

8. In an actionfor personal injuries, the iriaintur 
la entitled to recover compensation for foe loss 
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caused to him by the defendant's wrongful act, in- 
oluding ezpenaes incurred for medical attendance, 
a reasonable sum for his pain and suffering, and a 
fair recompense for the loss of what he would 
otherwise have earned. _^ , . ,w, 

4. Standard life and annuity tables are admissible 
for the purpose of assisting the Inry in making an 
estimate, but the Jury are not to oe absolutely con- 
truUed by them. , ^ ^^ 

6. The instructions of the court below as to the 
measure of damages, examined and held to be in- 
correct; (1) because theireff ect was to permit the Jury 
to take into consideration twice over one element 
of dama^re and (2) because they gave the jury to un- 
derstand that the tables introduced furnisned ab- 
solute rules to be applied by them in estimating the 
probable duration of life of the plaintiff and the 
extent of the injuries which he had suffered. 

[No. 17.] 
Argued Apr. t2, 1886, Decided Oct. 26, 1886. 

IN ERROR to the Circuit Court of the United 
States for the Northern District of Georgia. 
Bevereed. 
The case is stated by the court 
Mesars. Oeo. Hoadly, Edg^ar JUL Johnson 
and Edward Colston, for plaintiff in error. 
Mr. Hoke Smith* for defendant in error. 

Mr, Juetiee Gray delivered the opinion of 
the court: 

This was an action a^inst a Railroad Cor- 
poration for personal injuries received on Sep- 
tember 16, 1881, by a passenger, then forty- 
nine years of age. The verdict was for the 
plaintiff in the sum of $16,000, and the defend- 
ant tendered a bill of exceptions and sued out 
this writ of error. 

Some of the exceptions relate to rulings and 
instructions on the question of the defendant's 
liability, and others to the measure of damages. 
Those reluting to the defendant's liability pre- 
sent no serious difficulty. 

There being evidence tending to show that 
the accident was caused by a worn out raO, it 
was, to say the least, within the discretion of 
the court to admit evidence that the general 
condition of that portion of the road which in- 
cluded the place where the accident occurred 
had long been bad, and that the ndls had been 
in use for a great many ycurs. Such evidence 
had some tendency to prove both that a worn 
out rail was the cause of the accident, and that 
the defendant had neglected to repair the defect. 
The reports made by the superintendent to the 
board of directors, in the course of his official 
duty, were competent evidence, as against the 
Corporation, of the condition of the road. 
f 553 ] In the courts of the United States, as in those 
of England, from which our practice was de- 
rived, the judj^e, in submitting a case to tlic 
iury, may at his discretion, whenever he thinks 
it necessaiy to assist them in arriving at a just 
conclusion, comment upon the evidence, call 
their attention to parts of it which he thinks 
important, and express his opinion upon the 
facts; and the expression of such an opinion, 
when no rule of law is incorrectly stated, and 
all matters of fact are ultimately submitted to 
the determination of the jury, cannot be re- 
viewed on writ of error. Carver v. Jackson, 4 
Pet. 1, 80 P9 U. 8. bk. 7, L. ed. 761, 7891; 
Magniac v. Thompson, 7 Pet. 848, 890 [32 U. S. 
bk. 8, L. ed. 709, 723]; Mitchell v. Harmony, 
13 How. 115, 131 [64 U. S. bk. 14, L. ed. 75, 
821; Transportation Line y,Ebpe, 95 1J,Q.29'7, 
802 [Bk. 24, L ed. 477, 479]; Taylor, Ev. 8th 



ed. § 25. The powers of the courts of the 
United States in this respect are not controlled 
by the statutas of the State xorbidding Judges to 
express any opinion upon the facts. Nvad ▼. 
Burrows, 01 U. S. 426 [Bk. 28, L. ed. 286]; 
Code of Georgia, ^ 3248. The exceptions to r« 
so much of the ludge's charge as bore upon the 
liability of the aefendant cannot therefore be 
sustained. 

We are then brought to a consideration of 
the exceptions which relate to the evidence ad- 
mitted and the instructions given upon the 
measure of damages. 

In an action for a personal injury, the plains 
iff is entitled to recover compensation, so far 
as it is susceptible of an estimate in money, foi 
the loss and damage caused to him by the de- 
fendant's nci^ligence, including not only ex- 
penses incurred for medical attendance, and a 
reasonable sum for his pain and suffering, but 
also a fair recompense for the loss of what he 
would otherwise have earned in his trade or 
profession, and has been deprived of the ca- 

Sacity of earning, by the wronrful act of the 
efendant. Wade ▼. Leroy, 20 How. 84 [61 U. 
8. bk. 15, L. ed. 813]; Nebraska City v. Camp- 
bell, 2 Black, 590 [67 U. S. bk. 17, L. ed. 271j; 
Ballou V. Farnum, 11 Allen, 7B; New Jersey 
Exp. Co V. Nichols, 3 Vroom, 166, and 4 Vroom, 
434; Phillips v. London A Southwestern R 4Q. 
B. D. 406, 5 Q. B. D. 78, and 5 C. P. D. 280; 
8, C, 49 L. J. Q. B. 233. 

In order to assist the jury in making such an 
estimate, standard life and annuity tables, 
showing at any age the probable duration of 
life, and the present value of a life annuity, are 
competent evidence. T/ie D, 8. Gregory, 2 
Ben. 226, 239, affirmed in 9 Wall. 518 [76 U. S. 
bk. 19. L. ed. 787]; Rowleys, London i& N. W. 
R. Co. L. R 8Exch.221;iSi»t/(tfrv.jyr. T.Cent. 
R. R. 66. N. Y. 50; McDonald v. Chic. A N. 
R. R. 26 Iowa. 124, 140; Cent. R R y. Rich^ 
ards, 62 Ga. 306. 

But it has never been held that the rules to 
be derived from sudi tables or computations 
must be the absolute guides of the Judgment 
and the conscience of the jury. On the con- 
trary, in the important and much considered 
case of Phillips y. London d Southwestern RaU- 
way, above cited, the judges strongly approYed 
the usual practice of instructing the jury m gen- 
eral terms to award a fair and reasonable com- 
pensation, taking into consideration what the 
plaintiff's income would probably have been» 
how long it would have lasted, and all the con- 
tingencies to which it was liable, and as 
strongly deprecated undertaking to bind them 
by precise mathematical rules in deciding a 
question involving so many contingencies inca- 
pable of exact estunateor proof. See especially 
the opinions of I/trd Jtutiee Brett and Lord L^^ 
Justice Cotton as reported in 49 L. J. Q. R 
237, 288, and less fully in 6 C. P. D. 291, 29a 

In the present case, it was not sog^ted by 
the defendant at the trial that the life table& 
admitted in evidence were not standard tables, 
or not duly authenticated. The only ground 
assigned for the objection to their competency 
was that *'The plaintiff had not shown a case ir 
which such evidence is admissible, the plaintiff 
not having been killed permanently or dis- 
abled" — probably meaning "killed or perma- 
nently disabled.'^ It is a sufficient answer to 
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Ads oblection that there was evidence from 
whkh tae pay might conclude that the plaint- 
iff's disability was permanent. 

But the instructions on the measure of dam- 
tges, to which exception was taken, cannot be 
•pproved. 

Those instructions were: (1) that the plaintiff 
haTing lost his time, the presumption would be 
that he lost his salary, and that would be an 
element of damage which the Jury could ascer- 
tain with certainty; and (2) that 'The Company 
was bound to spve the plaintiff an annuity, of 
the amount he nad been damaged, b^ the year, 
for a period equal to the expectation of his 
life.- 

Am the Judge directed the Jury to add the 
worth of such an annuity at the tune of the ac- 
cident to the amount allowed tor loss of time, 
including the loss of sdary, it would seem that 
the lury were permitted, in making up their 
▼erdict.'to take into consideration twice over 
the earnings lost by the plaintiff between the 
time of the accident and the time of the trial. 

But the second instruction is open to the more 
serious objection of requiring the jury, in esti- 
mating the loss of future income, to compute 
the ayerage amount of inlurv to the plaintiff's 
capacity each year, even if they should be sat- 
isfied, on the evidence before them, that the 
dfect of that Inlury would vary from year to 
year, and would be either greater or less as time 
went on. 
[556] A reference to the rest of the charge rather 
strengthens than removes this objection. At 
the beginning of that part of the charge which 
relates to this subject, the judge told the Jury: 
^To find out what he was capable of making, 
you must find out what he did make, and then 
bow much his capacitv to do his former duties 
was injured; and having ascertained that, find 
oat how old he is; then find out how much he 
iB damaged every year, and then find out from 
the table which you will have out before vou 
bow much one dollar of annuity to the end of 
his expectation is worth, and multiply the three 
together. " In the last paragraph of the charge, 
^ist befoitsthe sentence excepted to, the judge 
told the jury that in arriving at the amount of 
Ikibilitv they must "find out what he has been 
injured, by the year." And finally, after caus- 
ing the annuity table to be marked^ opposite 
forty-nine years of ace, he directed the jury "to 
find a verdict, first, for the pecuniary damage; 
next, the pain, if he has suffered any; next, Uie 
kM8 per year; multiply by the amount you find 
in that table, and aad the three together." 

The natural, if not the necessary, effect of 
these peremptory instructions, attheb^^ning 
and end of dealing with this matter, would ti 
to lead the jury to understand that thev must 
accept the tables ss affording the rule for the 
priDcipal elements of their computation; and to 
create an impression on their minds, which 
would not be removed by the incidental obser- 
vation of the Judse, when speaking of the pos- 
sibility of the plafntiff's getting well, "This is 
only one mode of arriving at it;" especially, as 
ft was nowhere, throuel^ut the charge, sug- 
gested to the Jurv that Uiey would be atliberty, 
if tbey found dinicultv in following themathe- 
matlod rules prescribed to them, to estimate 
the lois of income according to their own Judg- 
It 



Life and annuity tables are framed upon the 
basis of the average duration of the lives of a 
great number of persons. Bat what the Jury 
in this case had to consider was the prolNy^le 
duration of this plaintiff's life, and of the in- 
jury to his capacity to earn his livelihood. Upon 
the evidence before them, it was a controverted 
question whether that injury would be tempo- 
rary or permanent The instruction excepted 
to, either taken by itself or in connection with 
the whole charge, tended to mislead the Jury, 
by obliging them to ascertain the average in 
jury to the plaintiff's capacity, by the year 
whether the extent of that iniury would be con 
stant or varying; and by giving them to under 
stand that the tables were not merely compe- 
tent evidence of the averaee duration of human 
life, and of the present vslue of life annuities, 
but furnished absolute rules which the law re- 
quired them to apply in estimating the proba- 
ble duration of the plaintiff's life, and the ex- 
tent of the injury which he had suffered. For 
this reason the judgment is reversed, and tJie 
caser&rfianded to the Circuit Court, tiith diree- 
turns to set aside the terdid and to order a new 
trial. 

True copy. Test: 

James fl. KcKennej, Olerk, Sup. Court, U. 8L 
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NBW YORK ELEVATED RAILROAD 
COMPANY, Pff. in Err., 

9. 

FIFTH NATIONAL BANK OF THE 
CITY OF NEW YORK. 

(See 8. 0. Reporter's ed. OKMOO.) 

Jurisdiction — amount in dispute, fixed byJudQ' 
menl — waiver of excess. 

1. Upon error, in the absence or apartlal defense, 
or a counterolalm, or a set-olt, the value of the 
matter in dispute Is fixed bj toe amouot of the 
Judflrmenti 

8. Where the jurisdlotion has onoe attaohed ft 
cannot be defeated by a waiver or release of the 
amount in excess of |S,000. 

[No. 1055.] 
Submitted Oct If, 1886. Decided Noe. 1, 1886. 

F ERROR to the Circuit Court of theUnited 
States for the Southern District of New 
York. 

On motion to dismiss. Denied. 

Messrs, William H. Amouz and William 
F* MacRae, for defendant in error, in sup- 
port of motion: 

The matter in dispute is the amount of the 
verdict, and not the interest. 

Knapp V. Banks, 2 How. 78(43 U. 8. bk.ll, 
L. ed. 184); Walker y.U. 8. i WaU. 168 (71 U. 
8. bk. 18, L. ed. 819); Josues v. Conner, 75 N. 
Y. 156. 

The defendant in error having waived the in* 
terest, it is not in dispute. 

First NaU Bank v. Rediek,\\Q U. 8. 224 (Bk. 
28, L. ed. 124); Brown v. Bigowmey, 72 N. Y. 
122. 

Messrs. Henry H* Andersoiiy Julian T. 
Davies and Howard Townaend* for plaint- 
. iff in error, contra. 
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Mr. Cht^JtuUctWrnit^dtHivtaed the optn- 
loD of the court; 

This i> a motion to diamlas on the ground 
that the matto' in dinnite does not excwd the 
tuiD or value of tS,OO0. The suit was brought 
br the Fifth National Bank of the atr of New 
York against the New Tork Elevated Railroad 
Compnnj lo recover damagea for injuiiee to 
real estate. A trial was had which resulted In 
a verdict against the Railroad Company, on the 
9th of June, 1886, for $C,000. At the time of 
the rendition of the verdict the Railroad Com- 
panv moved for a new trial. This moUoa waa 
denied on the 10th of August, and, on the 2ath 
of the same month, a ^gment was entered for 
$0,068.88, that being the amount of the verdict, 
with Interest added to the date of the judg- 
tnenk The claim now made la that the value 
of the matter in dispute is to be determined bj 
the verdict without the interest. 

The rule is settled that when a writ of erroi 
is sued out from this court bf the defendant 
below, and no question Is presented growing 
out of a partial defmse to tbeactioD, or acoun- 
terclalm or a set-off, the value of the matter In 
dispute ii flzed by the amount of the ludgmeut 
ffonJm V. Ogd»n,8 Pel 88 [28 U. 8. bk. T, L. 
ed. SSS]; SittouY. DieUtuon.106 U. 8.160 [Bk. 
S7, L. ed. 688]; B»ndtr*on v. Wadtaorth, IIB 
n. B. S76 [Bk. ee. L. ed. ST7]. Our jurisdic- 
tion cannot be Invoked untU after aflnal judg' 
ment; and nntU such a judgment has been reo' 
dered the cause remaine m the full judicial 
control of the court In which It la pcndiDg. Ii 
was because of this, that we decllaed to take 

grladiction in Utomptan r. BvtUr, 05 U. 8. 
4 {Bb. M, L. ed. OtiH.where Uie verdict was 
for more than |0 000, but reduced to thai 
amount, bv leave of the conrt, before the Judg- 
ment, which was for the reduced sum. It u 
trueuiat our jurlsdlctlondepends on the amount 
of the judgment, exclusive of Interest thereon; 
Rnapp V. Bank*. 3 How. 78 [43 U. 8. bk. 11, 
L. ed. 181]; W. U. Td. Oo. v. Soger*. 98 U. 8. 
066 [Bk. 2S, L. od. 078]; but here the interest 
accnied before Judgment and not after. In 
Ike PatavteoMyf^ 461 m U. B. bk. 30, L. 
ed. 457], Jurisdiction waatslken In acaae where 
tbedecteewasfor $1.9SS, "and Interest from 
the date of the report," which made mora than 
$3,000 due at the time of the decree,that being 
then the Jurisdictional limit. 

As the lurlsdictitm baa once attadied It can- 
not be defeated by a waiver or releaae of lh< 
amount In ezcen of $6,000. 

Thit motion to dUiMmUdmitd. 

Mr. Jtatiet Field took no part In tUs da 
d^n. 

Ira^eofj-- ^esfe 

Jamea H. KoEenner. OaA, Sup, Oowt, U. 8 

, JOHN P. DELANO, I^f. in *f. 
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capital stock was fixed at $600,000, paid in 
cash, with a right to increase it to $1,000,000. 
It continued business on this basis until Sep- 
tember 18, 1881, when, as appears by the reo- 
nrda of a meeting of the directors held in Bos- 
ton, it was — 

"Voted, That the capital of this bank be in- 
creased to one million dollars, and that stock- 
holders of this date have the right to take the 
new stock at par in equal amounts to that now 
held by them." 

On the same date, a copy of the following 
notice wais sent by Uie cashier to each stock- 
holder of the bonk: 

"A. L Benton, President, 

J. M. Pettingill, Ckuhier, 
Paooic National Bank, 106 Deyonshibb 
Street, Boston, Sept 18, 1881. 

''At a meeting of the directors of this bank, 
held this day, it wai^— 

" "yoted. That the capital of this bank be 
increased to one million dollars, and that stock- 
holders of this date have the right to take the 
new stock at par in equal amounts to that now 
held by them.' 

"Subscription to the new stock will be pay- 
able October 1st. Parties desiring to anticipate 
riyment will be allowed interest to that date at 
per cent per annum. 

J. M. Pettingill, Ckuhier" 

The whole amount of the increase of capital 
voted was not taken and imid in, nor was no- 
tice ever transmitted to the ComptroUer of the 
Currency that all of such increase had been 
pakl in; nor was that official's certificate of the 
ifgfi mcrcase to $1,000,000, with his approval there- 
^ <tf, ever issued. But $461,800 of the proposed 
increase of $500,000 was actually subsmbed 
for and paid in as capital stock prior to Novem- 
ber 18, 1881, and was used in tne general busi- 
ness of the bank. 

On November 18, 1881, the bank became in- 
solvent, supended payment, and dosed its 
doors. On the same day, Duiiel Needham, an 
examiner of national banks, was placed by the 
Comptroller of the Currency in chiuge of the 
anets of the bank, for the purpose of ascotain- 
ing its condition, where he remained untQ 
March 18. 1882. 

The directors of the bank met on December 
18, 1881, during the period of 8ui^>ension, and 
passed a vote that, as $88,700 of the increase of 
caidtal voted on September 18, 1881, had not 
been taken and paid in, that amount be can- 
oded and deducted from the capital stock 
of $1,000,000 and the iMdd up capital stock 
ilxed at $961,800; and that the Comptroller of 
the Currency be notified of the increase of 
$461,800, which bad been paid hi, and re- 
quested to issue a certificate ot such increase 
according to law. 

Thereupon the Comptroller of the Currency, 
under date of December 16, 1881, made and 
Isued the following certificate: 

" Treaburt Department, 
''Office of Comptroller of the Currenct, 

Washington, Dec, 16, 1881. 

"Whereas, satisfactory notice has been trans- 
mitted to the Comptroller of the Currency that 
ttie capital stock of 'The Pacific National Bank 
cf Bo^n, Mass.,' has been increased in the sum 
of f oar hundred and sixty-one thousand three 
hmidred dollars, in accoraance with the pxovia- 
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kns of iti artldet of association, and that the 
whole amount of such increase has been paid in t 

"Now, it is hereby certified that the capital 
stock of 'The Pacific National Bank of Boston, 
Mass.,' aforesaid, has been increased as afore- 
said, in the sum of four hundred and sixty-one 
thousand three himdred dollars; that said in- 
crease of capital has been paid into said bank [638] 
as a part of the capital stock thereof, and that 
the said increase of capital is approved by the 
Comptroller of the Currency. 

"In witness whereof I hereunto affix my of- 
ficial signature. 

"[SeS.] John J. E[noz, Comptroller" 

No yote of the stockholders was taken relat- 
ing to the increase or decrease of the capital 
st^sk of the bank. 

Under date of December 16, 1881, the Comp- 
troller of the Currency addressed the following 
letter to the bank: 

"Wabhinoton, December 16, 1881. 
"The Pacific National Bank of Boston, Massa- 
chusetts: 

"The entire capital stock of the Pacific Na- 
tional Bank of Boston, Massachusetts, amount- 
ing to nine hundred and* sixty-one thousand 
three hundred (961.800) doUan, having been 
lost, notice is hereby given to said bank, under 
the provisions of section 5205 of the Revised 
Statutes of the United States, to pay the defi- 
ciency in its capital stock by an assessment of 
one hundred (100) t>er cent upon its sharehold- 
ers pro rata for the amount of capital stock 
held by each, and that if such deficiency shall 
not be paid, and said bank shall refuse to go 
into liquidation, as provided by law, for three 
months after this notice shaU have been re- 
ceived by it, a receiver may be appointed to 
dose up the business of the association, accord- 
ing to Uie provisions of section 5284 of the Re- 
vised Statutes of the United States. 

" In testimony whereof I have hereto sub- 
scribed my name and caused my seal of office 
to be affixed to these presents, at the Treasury 
Department, in the City of Washington and 
District of Columbia, tms sixteenth day of De- 
cember, A. D. 1881. 

"[Seal] "John Jat Enoz, 

"CfompiroUer of the Ourrency" 

On January 10, 18B2, during the suspension 
of the bank, the stockholders held their annual 
meeting (it iMing the first held shice January 
11, Im) jpnziiiant to the following notice duly 
publishea in the Boston Daily Advertiser: 

^* Pacific NaUonal Bank, [6391 

"The annual meeting of the stockholders of 
this bank, for choice A dhrectors and for any 
other business that may legally come before 
them, will be held at their banldng rooms, 105 
Devonshire Street, on Tuesday, Jan. 10, 1882. 
at 11 o'clock A. M. 

"J. M. PBTTmaiLL, CaMer," 

At this meethig, after discussing the general 
condition of theaffairs of the bank, the foregoing 
call <A the Comptroller of the Currency for an 
assessment of 100 per centum on the capital 
stock of the bank was read. Thereupon the 
following was offered: 

"Voted, In accordance with the notice of tlie 
Comptroller of the Currency, dated December 
16, 1881, there be, and hereby is, laid an assess- 
ment of one hundred per cent upon the share- 
holdeiB of the Pacific National Bank, of Bos* 
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Icn, Mass. . pro rata iot the amouDi of capital 
■took of said bonk held by each ahareholder. 

"Voted, That the board of directors notify 
each shareholder of said assessment and collect 
the same forthwith." 

On the question of the adoption of the above, 
a stock vote was ordered; the total number of 
votes cast was 5,549, representing 6,549 shares, 
of whidi 5,494 were in the afl^matiye, and 56 
in the negative. 

The amount paid in by the stockholders on 
this assessment was $742,800, prior to May 20, 
1882. 

The following notice to depositors was issued 
by the bank on March 16, 1882: 

" Thb Pacific National Bans, 
Boston, March 16, 1882. 
"To our Depositors: 

"By vote of the directors and the approval 
of the Comptroller of the Currency the bank 
will reopen for business on Saturday, the 18th. 
Every effort has been made to put the bank 
again into a sound and solvent condition; and 
the stockholders have been called upon to pay 
an assessment of 100 |>er cent on their stock, 
thus making the depositors' balances secure and 
available. The bank will be run on strict bud- 
[G40J ness principles and in the interest of its cus- 
tomers and stockholders; and, while thanking 
you for past favors, we solicit your confidence 
and support for the future. 

"Lbwtb Coleman, President, 
"E. C. Whitney, Cashier." 

Pursuant thereto, the directors resumed act- 
ive control of the iMwk and its assets on March 
18, 1882, and again conducted a general bank- 
ing business until May 20, 1882, when the bank 
ceased business, and the directors voted to go 
into liquidation. Thereupon Linus M. Price 
was appointed receiver by the Comptroller of 
the Currency under section 5284 of the Revised 
Statutes, and took charge of the assets and rec- 
ords of the bank. 

During the period between March 18, 1882, 
and May 20, 1882, while the bank wascaLnying 
on business in its own name, the amount due 
depositors was reduced from $4,101,865.91 on 
the former date, to $2,052,957.82 on the latter, 
$62,698.40 being due to new depositors. The 
amount of deposits made between the dates 
named was $2,888,617.21. New liabilities 
were contracted subsequent to March 18, 1882. 
amounting to $200,000, hicludingthe$62,693.40 
due to new depositors. 

The plaintiff in error owned thirty shares of 
stock in said bank prior to the vote of Septem- 
ber 18, 1881, to increase the stock to $1,000,000. 
After that vote he riiceived irom the cashier of 
the bank a printed copy of the notice dated Sep- 
tember 18, 1881, at the bottom of which he 
wrote a subscription for thirtv shares of the in- 
crease of stock, and returned it to the bank. 
Three days after the passage of the vote he paid 
$8,000 for the thirty shares so subscribe, and 
received a receipt for $3,000 " on account of 
iubecription to new stock," signed by the cash- 
ier of the bank. In October he returned the 
receipt to the bank, and received for it certifi- 
cate No. 780 for thirty shares of the new stock, 
dated October 1, 1881. 

Plaintiff in error supposed at that time that 
the whole $500,000 increase of capital had been 
taken and paid hi, and believed Uiat the increase 



to $1,000,000 had been regularly and legally 
made. He did not attend the stockholderr 
meethig of January 10. 1882, and received no 
other notice thereof than seeing the call pub- 
lished in the Boston Advertiser. On January 
12 or 18 he received notice of the assessment of 
100 per centum upon the stock of the bank, 
and, after consultation, was assured by another 
shareholder and a director of the bank, that if 
this was paid there could be no further aasess- 
ment made on his stock; in consequence of 
which assurances he paid the assessment of 
$8,000 on January 20 and 28, which were in- 
«dorsed on the certificates under the dates of pay- 
ment, being one hundred per centum on arty 
shares of the stock. 

Upon the trial the intervention of a jury waa 
waived bv consent of parties, and the cause, 
submittea to the court, whidi found the fore- 
ffoine facts, and rendered Judgment September 
8, 1Sb5, in favor of the recover for the amount 
claimed. 

On Jime 8, 1885, the appellant, Delano, filed 
a bill in equity in the Circuit Court of the 
United States for the District of Massachusetts, 
against Linus M. Price, Receiver of the Pacific 
National Bank, the object and prayer of which 
were to enjoin the further prosecution of the 
pending action at law, brought by the said re- 
ceiver against him for the purpose oT enforcing 
the alle^ liability of the appellant on account 
of the assessment upon his said stock, on the 
ground that upon the facts, as heretofore stated, 
the voluntary payment made by the appellant 
of the one hundred per centum assessed to re- 
store the lost capital of $961,300. and which 
had been appliea to the payment of the credit- 
ors of the bank, constituted in equity, if not at 
law, a complete defense to the claim of the Re- 
ceiver as an extinguishment of his liability upon 
the assessment sued on. 

This cause was heard upon the facts as here- 
tofore stated and a decree rendered dismissing 
the bill for want of equity, from which the 
present appeal was taken and is prosecuted. 

Meisn. Benjamin N. Johnson, OeorM 
F. Hoar and A. P. OotUd, for plaintiff in 
error and appellant: 

A reasonable construction of the statute only 
requires a stockholder of an insolvent bank to 
contribute a sum equal to the par value of his 
stock toward a fund for the payment of its 
debts. 

J^ryY:Litae,101 U. 8. 216 (Bk. 25, L. ed. 
864). 

The pavment by the stockholders of such a 
sum,wbich was devoted to the payment of Uie 
debts of the bank, constituted an equitable per- 
formance of their statutory obligation, or an 
equitable satisfaction of their statutory liibility, 

2 Pom. Eq. sec. 579. Sec also Smith. Prin. 
Eq. 461; Lechmere v. Carlisle, 3 P. Wms. 227; 
ISowden v. Sotcden, 1 Brown, Ch. 582; approved 
in Tjenach v. Lenaeh^lO Ves. 516. 

The doctrine of equitable performance ap- 
plies to an obligation imposed by Act of Par- 
liament. 

Tubbs V. Broadwood, 2 R. & Mvl. 487. 

Closely allied to the doctrine of equitable per 
formance is the doctrine of equitable satisfao^ 
tion, where intention either express or implieci 
is required. 
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S Stoiy, Bq. tecs. 1099, 1104; 1 Pom. Eq. | 
tec 621. 

In Uiis case the crediton haye receiTod and 
retain the benefit of the voluntary payment. 

The stockholders having paid Uieir hundred 
per cent may also invoke the doctrine of equi- 
table set-oft, 

Saieigh v. Baleigh, 85 Dl. 513; BriggB v. Penr 
mman, 8 Cow. 390; TaUmadge v. MshkiU Iron 
Ok 4Barb. 882; Jojui v. WilUferger, 42 Ga. 578. 

The pivotal inquiry in this case is, whether 
the payment was made with the intention, ex- 
press or implied, of satisfying the obligation of 
tlie plaintin in error, or in such a manner as to 
con^tute performance of it 

The statute was intended to impose upon the 
(he shareholder but one liability at any time 
during the life of the stock. 

The money paid was in fact paid for the bene- 
Ht of creditors and appropriated to the debts of 
tbe bank; not to the repair of the stock. The 
creditors have the full benefit of it, and the 
stockholders have no consideration for its pay- 
ment, unless it goes to the liquidation of their 
statute liability. 

Equity relieves against mistakes, and refuses 
to allow parties to nave the benefit of money 
paid throu^ a misapprehension of the facts. 

1 Story, £q. 140: 2 Pom. £q. sec. 852. 
Under many circumstances relief will be 

cranted where pavments have been mode un- 
oer mistake as to the parties' existing legal rights 
or liabilities. 

2 Pom. £^. sea 849. 

The principal mistake was of fact, concerning 
the value of the assets, and a court of equity 
wfll give relief. 

IdL; Bank cf Eindustan v. AUuon, L. R 6 
C. P. 54. 

The Ck>mptroller was in possession of the bank 
and was bound to know its condition. The 
stockholders had a right to rely upon him. It 
is sufficient that he deceived them — ^whether in- 
tentionally or otherwise is immaterial; and he 
should not be allowed to proceed with another 

U. 8. V. JSiuw, 103 U. 8. 423, 425 (Bk. 26. L. 
ed. 218. 217). 

The stockholders were only required to con- 
tribute to a fund for the payment of the debts— 
not to pav them. Under the authority of the 
Comptroller the officers of the bank received 
the fund from the examiner, and devoted the 
whole of it to the payment of tlebts. The plaint- 
iff in error was not responsible for its proper 
distribution. 

Patterson v. Lynde, 106 U. 8. 519 (Bk. 37, L. 
ed. 265); Smith v. Hurd, 13 Met. 871; Thorap- 
•on. Liability of Officers and Agents of Corpo- 
lations. pp. 853, 461. 

Equity will not permit double benefits where 
but one benefit is intended, or impose double 
burdens where but one obli^tion is due. The 
money due from this debtor has reached these 
creditors, apd tbe substance of his obligation 
has been fully performed. 

Terry ▼. Little and U. 8, v. Knox, supra; 
Marine Bank v. FtUton Bank, 3 Wall 356 (69 
XT. S. bk. 17, L. ed. 787); Scammon v. KimhaU, 02 
U. S. 870 (Bk. 38, L. ed. 486); Nat. Bank v. 
InM. Co. 104 U. 8. 54 (Bk. 36, L. ed. 698); Pai^ 
Urwon V. Lynde and Bmith v. Hurd, supra; 2 
Fom. Eq. sec. 579; 8mith, Prin. £q. 461. 
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Mr. Am Am Rann^yt for defendant in errof 
and appellee. 

Mr. Justice Mmtihmwm delivered the opin- r6461 
ion of the court: ' 

Section 5151 of the Revised Statutes provides 
that " The shareholders of every national bank- 
ing association shaU be held individually re- 
sponsible, equally and ratably, and uot one for 
another, for all contracts, aebts and engage- 
ments of such association, to the extent of Uie 
amount of their stock therein, at the par value 
thereof, in addition to the amount invested in 
such shares." 

The object of the action at law brought by 
the Receiver of the Pacific National Bank of 
Boston, in which Judgment Was rendered 
against the defendant,the plaintiff in error, was 
to enforce his liability unaer that section of the 
statute. The object of the suit in equity, in 
which Ddano was the complainant, was to re- 
strain tbe prosecution of the action at law, on 
the ffrouna that if his legal defenses failed, he 
had in equity performed and extinguished his 
obligation. 

The questions anslDg upon the records of 
these cases in various forms, upon the facts 
already stated, may be reduced to three, which 
will' be considered and diq)08ed of in their or- 
der. 

The plaintiff in error in the action at law con- [647] 
tends, as grounds for reversing the Judgment 
against him: 

1. That he was not, at the time of the ap- 
pointment of the Receiver, or at any time, the 
holder of sixtv shares of the stock of the Pacific 
National Bank, but was. in fact and in law. a 
holder of only thirty shares thereof. He con- 
tends that the attempt on the part of the direct- 
ors and the Comptroller of the Currency, in De- 
cember, 1881, to fix the capital stock of tiie 
bank at $961,800, was contrary to law and 
void; that the alle^^ thirty shares of new stock 
on account of which he is sued never had anj 
legal existence, and that he. bv virtue of his 
subscription in September, 1881, for thirty 
sliares m the then proposed increase of capitiu 
from (500,000 to $1,000,000. and by his other 
acts, never became liable on account of the 
debts of the Pacific National Bank beyond his 
liability as the holder of thirty shares of valid 
stock. 

3. That by his contribution in January, 1883, 
of an amount equal to the par value of aJl the 
stock ever held by him towards the fund. which 
was all used in tbe payment of the debts of the 
bank, the bank then being insolvent, he, in 
law. discharged his liability as a stockholder 
in said bank, and should therefore have Judg- 
ment in his favor. 

3. As appellant in the suit in equitv, Delano 
alleges, as ground for reversing the decree dis- 
missing his bOl, that the contribution made by 
him ou January 38, 1883. of an amount equal 
to tlie par valueof the stock held by him, towards 
a fund which was actually used in the pay- 
ment of the debts of the bank, the bank then 
being insolvent, constituted in equity a satis- 
faction and extinguishment of his liability as a 
stockholder fox the debts of the bank, if not at 
law. 

It is further contended by him, as an addi^ 
I tional ground for equitable relief, that by the 
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paymeni of the $8,000 upon the thirty sharee 
of alleged new stock, wmch he claimed never 
had any legal existence, and on which there- 
fore he never incurred any liabilitv, he really 
contribated towards a fund actuaUy used for 
the payment of the debts of the bank an amount 
equal to 200 per centum of the stock held by 
- him; which payment, if not available in his fa- 
[648] yQj. H8 n satisfaction of his statutory liability 
technically at law, nevertheless, must be re- 
g^ajxied in equity as a substantial equivalent, 
exonerating him from further liability. 

The first question to be considered is whether 
there was a valid increase of the capital stock 
of the Pacific National Bank, of which the 
plaintiff in error became the owner of thirty 
shares, so as to be charged with liability there- 
on as a stockholder: The articles of associa- 
tion of the bank provide that *'The capital 
may be increased according to the provinons 
of section 5143 of the Revised Statutes, to anv 
sum not exceeding ten hundred thousand dol- 
lars." 

The 11th section of the l^-laws of the bank 
provides as follows: 

" Whenever an increase of stock shall be de- 
termined upon, it shall be the duty of the board 
to notify all the stockholders of the same, and 
cause a subscription to be opened for such in- 
crease; and each stockholder shall have the priv- 
ilege of subscribing for such number of shares 
of new stock as he mav be entitled to subscribe 
for, in proportion to his existiog stock in the 
bank. If any stockholder shouM fail to sub- 
scribe for the amount of stock to which he may 
be entitled, within a reasonable time, which shall 
be stated in the notice, the directors may de- 
termine what disposiUon diall be made of the 
privilege of subscribinff for the new stock." 

Section 5143 of the Revised Statutes is as fol- 
lows: " Any association formed under this title 
mav, by its articles of association, provide for 
an mcrease of its capital, from time to time, as 
may be deemed expedient, subject to the lim- 
itations of this title. But the maxhnum of such 
increase to be provided in the articles of asso- 
ciation shall be determined by Uie OomptroUer 
of the Ourrency; and no increase ctf capital shall 
be valid until the whole amount oif nuch increase 
Is paid in, and notice thereof has been trans- 
mitted to the Comptroller of the Ourrency, and 
his certificate obtained, specifying the amount 
of such increase of capital stock, with his ap- 
poval thereof, and that it has been duly paid 
[6491 ™ ^ P^^ ^' ^^ capital of such association." 

It is urged on behalf of the plaintiff in error 
that no increase of the capital stock of the bank 
was ever proposed l^ the directors or assented 
to by the subscribers, except an increase of the 
full sum of $500,000; that no such increase as 
that was ever fuUy paid in, as required hy the 
statute, and that no such increase was approved 
by the certificate of the Comptroller of the Cur- 
rency; that his agreement oi subscription was 
to tskke thirty shares of the new stock out of the 
whole sum of $500,000; that that affreement has 
never been carried into effect, and that he has 
never consented to any modification of it, and 
that, consequently, whatever effect would be 
attributable to the acts of the directon or stock- 
holders of the bank, in conjunction with the 
Comptroller of the Currency, they aro r^ inter 
alioioeUi, and not binding on hmi. 

AM 



On looking at the terms of section 5143 of the 
Revised Statutes, it appears that three things 
must concur to constitute a valid Increase of the 
capital stock of a national banking associatioD: 
(1) that the association, in the mo<te pointed out 
in its articles, and not in excess of the maximum 
provided for by them, shall assent to an in- 
creased amount; (3) that the whole amount of 
the proposed increase shall be paid In as part of 
the capital of such association; and (8) that 
the Comptroller of the Currency, by his certifi- 
cate specifying the amount of such increase of 
capital stock, shall approve thereof, and certify 
to the fact of its payment 

In the present case, the anodation did In fact 
finally assent to an increase of the capital stock, 
limited to $461,800; that amount wm paid in 
as capital, and the Comptroller of the Currency 
by his certificate approved of the increase and 
certified to its payment; so that thero seems 
little room to question the validity of the pro- 
ceedings resulting in such increase. All the 
requisUions of the statute were complied with. 
The droumstance that the original proposal 
was for an increase of $500,000, subsequently 
reduced to the amount actually peAd in, does 
not seem to affect the question; for the amount 
of the increase within the maximum was always 
subject to the discretionary power of the asso- 
ciation itself, exerted In accordance with its 
articles of association, and to the approval and 
confirmation of the Comptroller of the Currency. r ^ 

The question, therefore, seems to be converted ^ 
into this: whether the subscription of the plaint- 
iff in error to a proposed increase of $50(),000, 
and his payment thereof, can be held to be a 
binding agreement to accept thirty shares out 
of the reduced amount. 

It will be observed that, without waiting to 
see what the f uturo action of the association 
and the Comptroller of the Currency might be 
on the question of the ultimate amount of the 
increased stock, the plaintiff in error paid for 
his shares and accepted his certificate. This 
he did, in legal contemplation, with knowledge 
of the law, which authorized the association 
and the Comptroller of the Currency to reduoe 
the amount of the proposed increase to a less 
sum than that fixed in the original proposal of 
the directors; and such payment and acceptance 
of certificates in accordance therewith might 
amount, under such circumstances, on his p^t. 
to a waiver of the right to insist that he should 
not be bound unless the whole amount of the 
proposed increase should be subscribed for and 
paia in. But without insisting upon that point, 
or deciding It, we think that the subsequent 
conduct of tiie plaintiff in error amounts to a 
ratification on his part of the action of the asso- 
ciation, and of the Comptroller of the Currency^ 
in fixing the amount of the Increased stock 
at the less sum. 

After he paid his subscription and r eoe l ^ed 
his certificates of stock, he was called upon, as 
a stockholder, alleged to be the owner of sixty 
shares of the capital, to pay an assessment vol- 
untarily imposea upon themselves by the stock- 
holders at a regular meeting, at whicn the trans- 
action of such business was not only legitimate, 
but necessary as a condition on compliance with 
which, alone, the association was to be permitted 
to resume and continue Its business as a bank. 
The bank was in a condition of open and noto- 
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liods insolveiicj. It was in the actual control 
of an examiner appointed by the Comptroller 
of the Correncnr, io far as lawful, for the ex- 
press purpose of ascertaining its true condition, 
in order to determine the question whether it 
mi^t be permitted, on any conditions, to re- 
same business, or whether it should be required 
to go into liquidation by the appointment of a 
reodyer to ^nnd up ks affairs. These facts were 
[651] certainly known to the plaintiff in error, or, at 
any rate, were so notorious that he cannot be 
permitted to allege ignorance of them. A regu- 
lar meeting of the stockholders was called by 
piablic notice, given in the usual form, for the 
election of directors and the transaction of any 
other business that might be brought before 
them. At this meeting official communication 
was made that, accormng to the determination 
of the association and of the Comptroller of the 
Currency, the increased and paid up capital 
stock of the bank had been fixed at $961,800, 
and that the whole amount of it had been lost; 
that it was necessary to replace it by an assess- 
ment of one hundred per centum on the par 
Talue of all the shares in order to enable it to re- 
sume and carry on its business, and that other- 
wise it would "be placed in the hands of a re- 
ceiyer and required to go into liquidation. 

Section 5205 of the Kcvised Statutes j)royides 
that "Every association which shall have failed 
to pay up its capital stock, as required by law, 
and every association whose capital stock shall 
have become impaired by losses or otherwise, 
shall, within three months after receiving no- 
tice thereof from the Comptroller of the Cur- 
rency, pay the deficiency in the capital stock by 
assessment upon the shareholders pro rata for 
the amount of capital stock held by each. ^^^ 
If any such aasochition shall fail to pay m> its 
capital stock, and shall refuse to go mto uqui- 
dation, as provided by law, for three months 
after receiving notice from the Comptroller, a 
receiver may be appointed to close up the busi- 
ness of the association, according to the provis- 
ions of section 5234." 

It was in pursuance of these provisions of the 
law that notice was given by the Comptroller 
of the Currency to the stockholders of the bank, 
at this, their regular annual meeting, that Uiey 
must either assess themselves and pay in the 
whole amount of 100 per centum upon tibeir cap- 
ital stock, fixed at the sum of $961,800, or, in the 
alternative, go into liquida^on. Li pursuance 
of this notice, in full view of the facts, and with 
a presumed knowledge of the law, the stock- 
holders, by a vote that was almost unanimous, 
aasented to the first branch of the alternative, 
and, as a condition for being permitted to re- 
[652] sume busmess, voluntarily voted the required 
aasessment. The plaintiff in error. It is true, 
was not present at this meeting, but he had no- 
tioe of its proceedings, and in pursuance of its 
vote paid the full amount of the assessment im- 
posed upon him as the holder of sixty shares of 
the capital stock of the company. 

In oar opinion, it is not open to him now to 
say that he made this payment in ignorance of 
the facts, or in ispiorance of the legal ri^ht 
which he now seeks to assert to avoid the ooU- 
gatlon. His payment was voluntary; it was 
made either with actual knowledge of the facts, 
or with such opportunity and means of knowl- 
edge as, by Uie exercise of common diligence, 
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would have made him aoquafaited with the 
facts, and the payment made oy him in conjimo- 
tion with his co-stockholders was made upon a 
distinct consideration, whereby the bank in 
which he was interoBted was enabled to under- 
take anew its regular and active business. Such 
a course of action on his part must be construed 
to constitute a complete acquiescence in and rati- 
fication of the previous acaon of the association 
and the Comptroller of the Currency in refer- 
ence to the increase of the capital stock; and he 
cannot be permitted now to deny that he there- 
by became, and has continued to be, an owner 
of sixty shares of the capital stock of the bank 
fixed at the increased sum. 

This conclusion is not weakened by the sug- 
^tion made in argument, that these proceed- 
ings of the bank took place during the period 
when its affairs were under the supervision 
of the Comptroller of the Currency, acting 
through the examiner. Notwithstanmng the 
suspension of its business while under his con- 
trol, the associi^on continued its corporate ex- 
istence, and was competent to exerdse corpo- 
rate functions. The increase of its capital, the 
vote of the assessment for the purpose of re- 
storing what had been lost, and the acceptance 
of the alternative proposed by the Comptroller 
of the Currency to avoid ffoing into fiquida- 
tion, were all exertions of corporate powers, 
which,, under the circumstances, the statute ex- 
pressly contemplated and authorized. It is, 
therefore, not at all to the point that its assets 
and affairs were subject to the supervision of 
the bank examiner. Nor is the conclusion affect- 
ed by the other consideration, also urged in ar- 
gument, that the attempt to revive the business 
of the bank by means of the assessment proved 
unsuccessful and abortive. The assouation, 
through its directors and stockholders, under- 
took &e task, and entered upon its accomplish- 
ment, and in doin^ so materially changed its 
relations to its cremtors. The failure to prose- 
cute its business successfully certainly cannot 
have the operation now claimed for it, of mak- 
ing illegal all that was done in the prosecution 
of the experiment The hazard of failure must 
be presumed to have been in the contemplation 
of Uie stockholders when they consented to the 
risk; and the consequences of failure cannot 
now be shifted from themselves to their cred- 
itors. 

The second ground of defense to the action 
at law is, in our opinion, equally untenable. 
The assessment imposed upon the stockholders 
by their own vote, for the purpose of restoring 
their lost capital, as a consideration for the privi- 
lege of continuing business, and to avoid liqui- 
dation under secSon 5205 of the Revised Stat- 
utes, is not the assessment contemplated by 
section 5151, by which the shareholders of 
every national banking association may be com- 

gelled to discharge their individual responsi- 
ility for the contracts, debts, and engagemenU 
of the association. The assessment as made 
under section 5205 is voluntaiy, made by the 
stockholders themselves, paid into the general 
funds of the bank as a further investment in 
the capital stock, and disposed of by its officers 
in the ordinary course of its business. It may 
or may not he applied by them to the pay- 
ment of creditors; and in the ordinary course 
of business certainly would not be applied, as 
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under that ucUoD la made bj author!^ of the 
Comptroller of the Ourreiicr, la not Toluntary, 
and can be applied onlj to the ntiafacdon of 
the credlton equally and ratably. If the 



L the ultimate Individual nsponriblUtT of 
abareholdeiB. and the whole emdenc; of the 
proridons otiectlon 51S1 for the protection of 
the creditors of the company at the time of 
liquidation would be deatroTOd. The obliga- 
tions of the shareholders under tbe two secttons 
areentirelT diverse; and pavments made under 
■ectloii SSuS cannot be applied to the satlsfko- 
tion of the IniliTidual reroonsiblll^ aecuro'lby 
section SISl. Seoeitt t. T^^n-, lOS IT. S. 1^ 
[Bk. 26. L. ed. 9681. 

But, It la Bsld. in the third place, as the ground 
of relief under the bill In equity, that wtadetbls 
mav be the result of a strict applicatioii of 
tecnnic^I law, there remt^ns to the complainant 
an equity which entitles him, by some procesa 
of subeUtutlon, to applv the payment which 
he has made under section S20S to extinguish 
bis liability under section 01 61. So far as can 
be gathered from the allegations of tbe bill, the 
facM found, and tlie argument of counsel, this 
equity is supposed to rest upon the facts that 
tbe money paid by the stockholders under tbe 
assessment was in fact applied to the satisfac- 
tion of the debts of tbe tniik; that such ai^li- 
cati<Mi was intended by tbe appellant when the 
assessment was paid; and thai he paid It In the 
belief that it would exoecrate him from further 
liability as a stockholder, Induced by represen- 
tations made to him u> that effect by others In- 
terested in tbe sfTairs of the bank. Whatever 
hardship there may be in tbe circumstances of 
the case, we are unable to discover any ground 
of equitable relief. If tbe assessment was ap- 
plied by the officers of the bank to (he satisfao- 
tlou of its debts, there is nothlog to show that 
it was done ratably, as required by section OlBl. 
Tbe assessment was not paid by the atockbold- 
ers for tbe purpose of effecting a liquidation <tf 
(he affairs of the bank, but was understood (o 
be the price paid for tbe {wivll^ of continuing 
Its bualncBs, in the bope of aaving their invest- 
ment If it we= pcJd under a mistaken 
supposition that, In tLe event of future failure, 
nothing mora could be required of them, then 
Is nothing to show that the sbarehotders were 
led into the mistake by any misrepresentations 
either of factor of law on (bepart of Uie credi- 
tors for whose benefit the receiver Is now act- 
ing. The mistake, If any. Is one for which 
each absreb older is alone responsible. 

On Ou whole, ve are eorulrained to donduds 
tfiat th« d^fenta at iaie and lAealltgadgtvundcf 
rdUf in equity an alike inaagicient. and tJiat 
theptdgmtat aTtd llie Htcrw eifvu Oirevit Court 
must bti^^rmtd, and U iiaeeordinglytoordef«d. 



Tbe TaunlMi Bavloga Bank «. Peter Ballo', 
Reodver. (No. 791.) 

The CSiarlestowD Five-Cent Savlngt Bank «. 
Peter Butler, Recdver. (No. 703.) 

CbarlesE. Morrison e. Peter Butler, Jtecdver. 
(No. 798.) 



Harv^ Hilla s . Peter Butler, Receiver. (No. 
62U 

The Taunton Bavinga Bank e. Peter Butler. 
Receiver. (No. 822^ 

The CharlestowQ Five-Cent Bavinga Bank •, 
Peter Butler, Receiver. (No. 838.) 

CbarlesE. Morrison a. Peter Butler, Receiver. 
(No. 824.) 

In error to tbe Clicult Court of the United 
States for the District of Massachusetts. 

The cases in which Harvey Hills, The Taun- 
ton Savlnn Bank, The Charleatown Five-Cent 
Savings Bank, and Charles E. Morriaoo an 



Budc of Boston, depend upon tbe s 
and an governed Inr the dechdou fi 
-■— -toJohnP "-•--• 



tbeaame facta, 

, 3U in (hecaaei 

wherein John P. Delano ts appellant and plaint- 
iff In eis>r against tho same oefendant. 

Tim hidffmmtt and iearMt in (A«*« eatm, rt- 
ipteHvijf, an eentagvm^ alio affirmtd. 
Tmnxtvt- Tsat: 

James H. MaKwmey. Cletk, Bop. OoBct, U. B. 



CAROLINE J. WHITNEY bt at.., Ezn. tA [SSS 
LBOSAas W&iTXXT, Deceased, Pigk. in 



PXTEB BUTLER, Recdver of tbe PAOivn) 
Nattosai. Bahk of Bostoh. 



ilS7, S16t, R. B-aftertwrmtatr^eerUfioMea 
witKpovtref at ton xii f e omlf u tMm ^ Hat- 
M f s iraniftriiftloek. 



The history and facts of tbe case appear la 
the opinion 6t tbe court. 

Mr. E. R, Bo»r, for plalntUfs In error. 

Mr. A. A. KMBnar. for appellee: 

The law seems to be too plain to eontn>- 

▼arted, that Leonard Whitney, bdng the actual 
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owner of flie flocic at die time of liii decease, 
hie estate continqed a stockholder as to credit- 
ors and for the porooses of this suit 

/fwwT. Mfn. mu. Bank, 87 Fed. Rep. S91; 
BowUlT. Nai. Bank, Brown, Nat Bank Gas. 
146; DewMT. EmxBap, 8oc C± Oonn. 682; Da- 
9ii ▼. 8tefo&n$, Brown, Nat Bank Cas. 168; Ad- 
derfy ▼. Storm, 6 Hill, 624; And&rmm ▼. Phila. 
WardUnue Co, 111 U. 8. 479 [Bk. 28, L. ed. 478]; 
7\»m*M«v. P^wn, 95 U. 8. 418 FSk. 24, L. ei 
497]; Brown, ▼. AdamM, 6 Biss. 181; Morawets, 
Priv. Corp. 170 ttwh, notes. 

It was the duty of the Tendors to see the trans- 
fer completed on the book^ 

BomdM T. BtMiUi, mpiUi 

Mr. Ju&tioB Harlan deUrered the ojrfnkm of 
thecoort: 

The plaintiffs in error are the personal repre- 
sentatires of Leonard Whitner. who, at the 
time of his death, held two ceroflcates for fifty 
shares each of the capital stock of the Pacific 
National Bank of Boston. That bank suspended 
on November 18, 1881, and from that date nn- 
tfl March 18, 1882, was In charsp of an examiner 
of national benks. On the day last named, 
with the permission of the Comptroller of the 
Currency, it resumed business and so continued 
nntfl May 20, 1882, when it failed, and was 
placed by that officer In the hands of a receiyer 
to be wound up. At the time the Receiver look 
possession, as well as when this action was 
Drought, March 14, 1888, the above shares of 
stock stood in the name of Whitney on the books 
of the bank. 

This suit was brought against the executors 
of Whitney, pursuant to the (Mrdars of the 
Comptroller oi the Currency. It Is based upon 
those provisions of the statute which deckure 
that the shareholders of national banking asso- 
ciations shall be individually responsible, equal- 
ly and ratably, and not one for another, for all 
contracts, debts and engagements, to Uie extent 
or amount of their stock therein, at the par 
value thereof, in addition to tiie amount invested 
in such shares; and that estates and funds in the 
hands of executors of persons holding stock 
diaU be liable in like manner and to the same 
extent as the testator would have been if Mving. 
R. 8. sees. 6167, 6162. The assessment by the 
Comptroller upon shareholders to meet the 
bank's debts was for the full amount authorized 
bj the statute. 

The defendants insist that they were not 
ahareholders of the bank, and did not hold, nor 
were entitled to hold, any certificates of shares 
of Its capital stock, either at the date of its sus- 
penson, or when the Receiver was appointed, 
or when the assessment was made by the Comp- 
troller. This defense was overruled, and the 
exe^^tors of Whitney were adjudged to be lia- 
ble, the circuit judge observing: "This being a 
suit brought by the Receiver, who represents 
the creditors, and it appearing that the stock 
was not transferred on the books of the com- 
pany, as provided by the by-laws, we think the 
defendants liable." 

The question before the court is whether, un- 
der the statute and the facts specially found, 
the defendants were liable to be assessed for the 
contracts, debts and engagements of the bank. 
Tlic statute declares that Uie capital stock of a 
lialionsl bank shall be transferable on its books 
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in soch manner as may be prescribed in the by- 
laws or articles of the assodation; eveiy person 
beoominff a shareholder by such transfer suc- 
ceeding, in proportion to ms shares, to all the 
rights and liabilities of the prior holder. R. 8. 
sec. 6189. The by-laws of this bank provide (858j 
that its stock should be assi^able only on its 
books, subject to the restrictions and provisions 
of the statute; that a transfer book be kept, in 
which all assiniments and transfers of stock 
should be made; that each certificate shoidd 
state upon Its face that the stock Is transferable 
only on the books of the bank; and that when 
a transfer Is made the certificate shall be re> 
turned and canceled, and a new one issued. 
Whether these by-lawi were so far complied 
with as to release the defendants as executors 
from the liability Imposed by statute, depends 
upon the effect to be giyen to certain acts of the 
executors and of the president of the bank In 
connection with the sale of iihe stock standing 
in Whitney's name. 

It appears from the apedai finding of facts 
that Abner Cobum, of Maine, desiring to buy 
two hundred and fifty shares of the stock of th& 
bank, made a special deposit in it of (26,000 
to be applied lx>r that purpose. This fact ap- 
pears from a letter addressed to him by Benyon, 
the president of the bank, under date of Sep- 
tember 21, 1881, hi which the latter said: 
"Yours of 20th received with check $26,000, 
which we will use pending the purchase of our 
stock, and vnU hola on your account, as a spe- 
cial deposit, securities to the same amount, till 
we succeed in making the purchase. Tb is leaves 
the amQunt In your control until invested, and, 
I trust, wfll be satisfactory to you." That the 
stock might be obtained, Benyon secured the 
services of one Eager who had a deposit account 
with the bank; and that the latter might have 
money with which to buy the stock, Benyon 
placea to his credit, as a temporary loan, out of 
the funds of the bank, the exact amount re- 
quired for the purchase. 

On November 8, 1881, the defendants— hav- 
ing no reason whatever to believe that tiiebank 
was insolvent, or was about to become so; on 
the contrary, believing it to be solvent, and hav- 
ing no information as to Cobum's order— placed 
the certificates held by them in the bands of 
Day & Co., brokers, with directions to sell the 
stock. They also placed in their hands a power 
of attorney in the form usually adopted for 
transfers of stock. R was blank us to the name? 
of the attorney and the purchaser, but was 
signed by the executors ana duly witnessed. R 
was in these words: "Know all men by these 
presents, that, for value received, we, the exec- 
utors of the estate of Leonard Whitney, of Wa- 
tertown, do hereby make, constitute, and ap- 
point, irrevocably, true and lawful at- 
torney (with power of substitution), for and in 
our name and our behalf to sell, assign, and 

transfer unto one hundred shares now 

standing in the name of L. Whitney, of Water- 
town, Mass., in the capital stock oi the Pacific 
National Bank; and said attorney is hereby ful- 
ly empowered to make and pass all necessary 
acts for the said assignment and transfer. Wit- 
ness our hands and seals." To that power of 
attorney was appended the following: "Foi 

value received, I appoint. Irrevocably, as 

my substitute, with all the powers above given 
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J Seal.] " The other pa- 
icates of stock and the 
cerUflcate from the proper probate court, show- 
ing the appointment and qualification of the 
dcSendantfl as executors. Each stock certificate 
contained the following words: * 'Transferable 
only on the books of the said bank, in oerson 
or by attorney, on surrender of this certificate." 

On November 12, 1881, Day & Co. offered 
the stock for sale at pubUc auction, and the 
same was, at Benvon's reouest, bought by Eager 
at the sum of $10,400. Three days thereafter, 
November 15, 1881, Eager oflerea to the brok- 
ers in payment for the stock his check on the 
Pacific National Bank. The bank at which 
the brokers did business declined to take that 
check in Its deposit account Benyon, beins 
informed of that fact, substituted for the check 
of Eager a cashier's check on another bank, 
which last check being paid. Day & Co., with 
the knowledge of Eager, delivered to Benyon, 
the president of the bank, the foregoing certifi- 
cates of stock, with the power of attorney, the 
certificate from the probate court, and other 
papers— he thereafter holding the same "as 
purporting to be security for and as represent- 
ing said loan, awaiting the filling of Cfobum's 
oraer. with the design then to Imve the stock 
transferred to him as soon as his order had been 
filled." On the 16th of November the defend- 
ants received from the brokers the proceeds of 
the sale of the Whitney stock. Benyon ob- 
tained only fifty additional shares, for the pur- 
Cof filling the order of Cobum. All this 
)ened before the bank suspended on No- 
vember 18, 1881. 

The executors of Whitney did not know by 
whom the stock was bought at the auction sale, 
unless the knowledge of Uie brokers is to be im- 

Euted to them. Believinff in good fi^, and 
aving no reason to doubt that the purchaser 
had caused the transfer to be made, neither they 
nor the brokers took steps to ascertain whether 
it had in fact been done. 

They had no knowledge or in formation untQ 
after the appointment oi the Receiver as to the 
purpose for which either Benyon or Eaflerheld 
the before-mentioned papers or the 8to<^. 

While the bonk did not purchase nor intend 
to purchase the stock for itself, its president, in 
execution of Cobum's order, procured Eager 
to buy this stock with funds fiunished himior 
that purpose. Cobum did not take It; and the 
Receiver, after he took possession, found the 
before-mentioned papers in an envelope pur- 
porting to represent a security for a demand 
loan to Benyon. 

We do not think that the question arising 
upon these facts is concluded oy any of the 
cases cited in the opinion of the circuit Judge,^ 
or in those cited in the brief for the Recdver.f 
In nearly all of them, where the issue was be- 
tween the receiver, representing the creditors, 
and the person standing on the register of the 

^ DftTis y. Society of Eases, 44 Conn. 663: Adderly 
y. Storm, 6 Hill, 824rAnderaon y. Pbila. Warehouse 
Ck>. HI U. 8. 47V, 488rBk. 28, L. ed. 47& 4601; Johnston 
y. LafilD, lOB U. S. 800, 804 TBlr. 26, L. ed. 682, 6841; 
Tumbullv. Pay8on,96U.S.418CBk. 2iL. ed. 4871; 
Brown y. Adams, 6 Bias. 181. 

tDayia y. Steyens, 17 Blatohf . 860 ; Irons y. Mfrs. 
Nat. Bk. 27 Fed. Kep. 601; BowdeU y. Nat Bk., 
Brown*8 Nat. Bk. Oues, 14A. 
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bank as a shareholder, ft Is said, generally, that 
the creditors of a national bank are entitled to 
know who, as shareholders, have pledeed their 
individual liability as security for its £bt8, en- 
gagements and contracts; thiit if a person p&r^ 
mits his name to appear and remain in iti out* 
standing certificates of stock, and on its register, 
as a shareholder, he is estopped, as between 
himself and the creditors of the bank, to deny [6Q] 
that he is a shareholder; and that his individual 
h'ability continues until there is a transfer of 
the stock on the books of the bank, even where 
he has in good faith previously sold it and de- 
livered to the buyer the certificate of stock, 
with a power of attorney in such form as U> 
enable the transfer to be made. Some of the 
cases hold that the seller is liable as a share- 
holder, even where the buyer agreed to have 
the transfer made on the booRs of the bank, but 
fraudulently or negligently failed to do so. But 
it will be found, upon careful examination, thai 
in no one of the cases in which these genera) 
principles have been announced, as between 
creditors and shareholders, does it appear that 
the precaution was taken, after the sale of the 
stock, to surrender the certificates therefor U> 
the bank itself, accompanied (where sudi sor 
render was not by the shareholder in per8on> 
by a power of attorney, which would enable ita 
officers to make the transfer on the register. 
The position of the seller, in such case, is anal- 
ogous to that of a grantor of a deed deposited 
in the proper office to be recorded. The gen- 
eral rule is that the deed is considered a» 
recorded from the time of such deposit. 2* 
Washb. Real Prop. B. 8, chap. 4, par. 58. 
Where the seller delivers Uie stock certificate 
and power of attorney to the buyer, relying- 
upon the promise of the latter to have the nec- 
essary tnunsfer made, or where the certificate 
and power of attorney are delivered to the bank 
without communicating to its officers the name 
of the buyer, the seller may well be held liable 
as a shardiolder until, at least, he shall have 
done all that he reasonably can do to effect m 
transfer on the stock register. 

In the case before us the personal presence 
of the defendants at the bank was notreiniired^ 
in order to secure their release from liability a» 
shareholders. Besides, the certificates of stock 
authorized them to act by attorney. ThroueU 
their agents, Uie brokers, who sold the stock, 
and through whom they received the money 
paid for it they surrendered the certificates 
and power of attorney to the president of the 
bank; he receiving them, with knowledi^ not 
only that defendoots had parted with sfi title 
to tne stock and had been paid for it, but also 
that it had been purchased at public auction by . ^ 
Eager. He knew equally well that the surren- ^ 
der of the certificates and the deliveir of the 
power of attorney and the certificate from the 
probate court could only haye been for the pur- 
pose of havinff it appear, by means of a trans- 
fer on the books of the bank, that Whitney's 
executors were no longer shareholders. The 
right to have the transfer made, and thereby 
secure exemption from further responsibility, 
was secured to the defendants both t^ the stat- 
ute and by the by-laws of the bank. Thev did 
all that was required by either as prelimuiary 
to such transfer. Nothing remained to be done 
except for some officer of the bank to make the 
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neoeeauy formal entries on its books. If, when 
the agents of defendants delivered the oertifl- 
cates and power of attorney to the president of 
the bank, the latter had given anv intimation 
of a purpose not to make ue transfer promptly, 
or had avowed an intention to postpone action 
until a sufficient amount of stock was obtained 
to fill Cobum's order, it mav be that the fail- 
ure of the defendants to take legal steps to com- 
pel a transfer would, in favor of the creditors 
of the bank^ have been deemed a waiver of the 
right to an immediate transfer on the stock reg- 
ister. But no such intimation was given; no 
such avowal was made. No objection was 
made to the power of attorney, or to the dia- 
charge of the defendants from liabili^. 80 far 
as the record shows, nothing was said or done 
by the bank's officers to rai»9 a doubt in the 
minds of the defendants' agents that the trans- 
fer would be made at once. 

It was suggested in argument that the defend- 
ants should have seen that the tratisfer was 
made. But we were not told precisely what 
ought to have been done to this end that was 
not done by them and their agents. Had any- 
thing occurred Uiat would have justified the 
defendants in believing, or even in suspecting, 
that the transfer had not been promptly made 
on the books of the bank, they would, perhaps, 
have been wanting in due diligence had they 
not, by inspection of the bank's stock register, 
sscertainedf whether the proper transfer &d in 
fact been made. But there was nothing to his- 
tify such a belief or to excite such a suspicion. 
(^68] Their conduct was, under all the circumstances, 
that of careful, prudent business men, and it 
would be a harsh int^retation of their acts to 
liold (in the language in some of the cases, when 
considering the general question under a differ- 
ent state of facts) that they allowed or per- 
mitted the name of Whitney to remain on the 
stock register as a shareholder. We are of 
opinion that, within a reasonable construction 
of the statute, and for all the objects intended 
to be accomplished by the provision imposing 
liabilitT upon shareholders for the debts of na> 
tional banks, the responsibility of the defend- 
ants must be held to have ceased upon the sur- 
render of the certificates to' the bank and the 
delivery to its president of a power of attorney 
sufficient to effect, and intended to effect, as 
that officer knew, a transfer of thestock on the 
books of Um aasociati<» to the purchaser. 

Fbr thereoioru stated, thejudgmerUureoerBed, 
and the cauee remanded, with direeUone to enter 
ajudffmeiUfar the dtfendante. Bevereed. 
True copy. Teat: 

James H. MoKenney, Olei^k, Bup. Oourt» U. 8. 



15961 8AMUBL W. LTTTLB, D. B. ALEXAN- 
DER AND MARTHA His Wife, 8. G. 
OWEN, R. H. OAKLEY bt al. Appti., 

EZEELIEL GILES bt 



0ee & a Bei>orter*8 ed. ns-606l) 

Juriidietion r emoval qf eaueee drfendante 

charged a§ eo^anepiratare^eottueion—Btip' 
ulatiotL. 

L When a bilL filed in a state court, oharves the 
defendants, pari of whom resided In the same State 
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with the comp]alnantB« asco-oonsplraton, the cause 
is not removable to the federal court, aiUiouffh 
the defendants who resided in another State allege 
in their petition for removal that they are not 
jointly interested with the other defendants, and 
that their controversy with the complainants is a 
separate one. 

2, The evidence examined, and a deed to a defend- 
ant, who was a resident of another State than the 
grantors and the complainants, held to have been 
ooUuBively made for the purpose of conferring 
Jurisdiction on the federal courts. 

8. A stipulation that the decision of an issue in 
another case should be taken as the decision in the 
present case, so far as the issue was the same, does 
not make the decision of the circuit court in ac- 
cordance with such stipulation binding upon this 
court 

[No. 852.] 
Submitted Oct. 19, 1S86, Decided ITov. 1, 1886. 

APPEAL from the Circuit Court of the 
United States for the District of Nebraska. 
Befoersed. 
The case is stated by the court. 
Mmr»,T. M. Marquettt N. S. Harwoody 
John H. Ames ana Walter J. Lamb* for 
apoeUants. 

Messre. Ii. C. Burr and J. M. Wool worth, 
for appellees. 

Mr. Jttstice Bradley delived the opinion of [59' 
the court: 

The original bill in this case was filed in Jan- 
uary, 1882, in the District Court of Lancaster 
Countj, in the State of Nebraska, to quiet the 
title of the complainants, so^ne seventy in num- 
ber, to certain lots of land in and about the 
Town of Lincoln in that State, severally owned 
by them (as they allege) and derived under 
conveyances in fee from one Edith J. Dawson. 
The bill alleges that Jacob Dawson died seised 
of the lands in 1869, and by his will, dated Jime 
16 of that year, gave to his wife, the said Edith, 
all his real and personal estate, to be and re- 
main hers, with full power, rieht and authority 
to dispose of the same as to her should seem 
meet and proper, so long as she should remain 
his widow, upon the express condition that if 
she should marry again, then that all the estate, 
or whatever might remain, should go to the tes- 
tator's surviving children, share ana share idike, 
and appointed nis wife executrix; that she duly 
prov^ the will, and afterwards, in order to 
raise money to pay the debts of her deceased 
husband, and advance her children, made the 
conveyances referred to, pretending to be, and 
the defendants represented that she was, author- 
ized by the power given her in the wiU to con* 
vey the property in fee. The bill states these 
convevances, and alleges that the complainants, 
or thcdr grantors, haa severallv erected expen- 
sive buildings and made valuable improvements 
on the lands. The bill further states that the 
said Edith afterwards, on the 15th of Novem- 
ber, 1879, was reputed to have intermarried 
with one Pickering, and that, upon this mar- 
riage, the children and heirs of the said Jacob 
Dawson, namely: William R. Dawson, Albert 
L. Dawson, and others named in the bUl, 
claimed to be seised in fee under the said will, 
and fraudulently conspired with one Highland 
H. Wheeler ana one Lionel C. Burr^ attorneys, 
to cloud and incumber the titles of the complain- 
ants by various suits at law, and to extort money 
from them; and that for this purpose the said [ 591 
heirs, without any consideration, but for th« 
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pretended consideration of $75,000, executed 
and delivered to said Wheeler and Burr a pre- 
tended de^ or deeds for said lands, in consid- 
eration whereof it was agreed that the latter 
should pay and deliver to said heirs one fourth 
part of whatever they could extort from the 
complainants, and retain the balance for them- 
selves; and that further to carry out this fraud- 
ulent scheme, Wheeler and Burr, on the 27th 
of April, 1880, for the purpose of prosecutlne 
oomplainanta in the United States Courts, and 
for no other consideration whatever, executed 
a pretended deed for said lands to one Ezekiel 
Gues, father-in-law of said Burr, a man of no 
property or means, who resided in Iowa: and 
that they have already commenced several vex- 
atious suits in ejectment in said courts against 
the complainants, and threaten to commence 
others. The bill makes Giles, Wheeler and 
Burr and the Dawson heirs defendants, and 
prays against all of them an injunction, a de- 
cree to quiet title, and to cancel the fraudulent 
conveyances made by Dawson's heirs to Wheel- 
er and Burr, and ny Wheeler and Burr to 
Giles, to establish the complainants' title, and 
for furt^r relief. 

Wheeler and Burr and three of the heirs of 
Dawson, namely, Albert L. Dawson, M. S. 
Dawion, an4 Melita C. D. Tillman, filed a dis- 
claimer of any right, title, or Interest in the prop- 
erty; and amda^ts were filed by thirty-one of 
the co-complainants, denying that they had 
authorized their names to be used in the bill, 
and repudiating all connection with it 

Giles then, on the 28th of February, 1882, 
presented a petition to remove the cause, as 
against him, to the Circuit Court of the United 
States for the District of Nebraska, alleging that 
he was and is a citizen of Iowa, and that the 
complainants (those of them who had not re- 
pudiated the proceedings) were citizens of Ne- 
oraska and other States; that there were as 
many different controversies as there were com- 
plainants, each claiming a separate parcel of 
the land, and that the several controversies were 
wholly between each individual plaintiff and 
r6991 himself, and were capable of being fully de- 
*■ termined between them without the others being 

parties; that the several matters in dispute ex- 
ceed the value of $500, etc. An order to remove 
the cause was made accordingly. 

On the first of March, 18o2, a motion was 
made by the complainants in the circuit court to 
remand the cause, on the ground, amongst other 
things, that it appeared oy the pleadings that 
Giles is not the real party in interest, but that 
Wheeler and Burr, and the heirs of Jacob Daw- 
son, are the really interested parties, and that 
the action is brought in this court (the circuit 
court) for their benefit; that all these parties are 
residents of Nebraska, ^cept Giles, who is a 
mere nominal defendant. The motion to re- 
mand was not granted, although no action of 
the court on the subject at this time appears in 
the record ; but it does appear af terwaros, as will 
be ^own hereafter, that the motion to remand 
was refused. 

Gn the 5th of April, 1882, Giles filed his an- 
fwer and a cross bilL The answer denies the 
charge of fraud, but admits that the only con- 
sideration of the deed from Dawson's heirs to 
Wheeler and Burr was ft200 and an agreement 
to pay the heirs one third of the proce^ which 
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Wheeler and Burr might recover; it denies that 
the deed to Giles was made for the purpose of 
suing in the courts of the United States. It 
states the mairiage of the widow, Edith, and 
insists that her deeds conveyed only an estate 
during her widowhood, and that the title de- 
rived by Giles from the heirs of Jacob Dawson 
is valid. It sets out the proceedings in various 
suits broucrht against some of the complainants, 
particularly one in which the iudgment was 
Drought to this court, by which the will of Daw- 
son was construed in favor of Giles and against 
the title of complainants. Oilc$ v. LitiU, f04 U. 
S. 291 [Bk. 26, L. ed 745]. 

The cross bill is filed a^inst all the complain- 
ants who did not repudiate Uie suit. It de- 
scribes the different tracts held by the several 
complainants, alleges that they took with full 
knowledge of the will; that they have received 
large amounts of rents and profits; that their 
pretensions are a doud on Giles' title, and prays 
for a construction of the will, a decree to quiet 
title, an account of rents and profits, an injunc- 
tion, a receiver, etc. The complainants an- 
swered the cross bill, amonest other things de 
nying that Giles had any real interest, and again [600 
raising the question of jurisdiction. It is un- 
necessaiyto notice the other pleadings in the 
cause . The parties went to proofs, and, on the 
final hearing, the original bin was dismissed in 
June, 1888, and an acooimt of the improve- 
ments erected by the complainants, and of the 
rents'' and profits received by them, was ordered 
to be taken under the cross oill, and in Septem- 
ber, 1884, a decree was rendered in favor of 
Giles, directing a surrender of the property 
held by the complainants respectively, on pay- 
ment of the difference, in each case, between 
the value of the improvements erected and the 
rents and profits received. An appeal was 
taken from each of these decrees. 

The first question to be considered is the ju- 
risdiction of the circuit court to hear and de- 
termine the case. The complainants contested 
that jurisdiction from the time of the filing of 
the petition of removal; and a great deal of evi- 
dence was taken in reference to the char^ that 
the deed to Giles was coUudvely made for the 
purpose of making a case for the federal courts. 

But before examining that matter, there is 
another aspect of the question which presents 
itself on the face of the pleadings as they stood 
when the petition for removal was fUed. The 
bill charged the defendants as co-conspirators 
in a scheme to raise a cloud on the title of the 
complainants, and to defraud them of their 
property. According to the allegations of the 
Dill, the deed to Giles was a link in the chain 
of fraudulent acts charged. We have repeat- 
edly held that a suit brought a^nst several 
derendants, some of whom are citizens of the 
same State with the plaintiff, charging them slU 
as joint contractors or joint trespassers, cannot 
be removed into the United States Court by 
those who are (itizens of another State, al- 
though they allege in their petition for removal 
that they are not jointly interested or liable 
with the other defendants, and that their con- 
troversy with the plaintiff is a separate one. 
We think that the present case is one of that 
kind. The bill, as we have said, charges the 
defendants jointly . Giles could not, by morel v 
making contrary averments in his petition for 
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1^1] remoTBl, and setting up a case inconsistent with 
^ the allegations of the bill, segregate himself 
from the other defendants, and thus entitle him- 
self to remove the case into the United States 
Court This matter has been fully considered 
in the following cases: Louisville A N. R, B, 
Cb. ▼. Jde, lUlJ. a. 52 [Bk. 29. L. ed. 68]; 
Farmington t. POUttmry, 114 U. 8. 188 [Bk. 
29, L. ed. 114]; Pirie t. TvedtjlU U. 8. 41 
[Bk. 29, L. ed. 881]; Orumpy,Thurber, 115 U. 
8. SejBk. 29, L. ed. 8281; Starin v. New Tark, 
116 U. 8. 248 rek. 29, L. ed. 888]; Sloaru v. 
Andtfnon, 117 U. 8. 278 [Bk. 29, L. ed. 899]; 
Fiddiiy Im, Co. v. HurUingUm, 117 U. 8. 280 
[Bk. 29, L. ed. 898]; (Jore v. TinaX. 117 U. 8. 
847 [Bk. 29, L. ed. 912]; Mining Ooy. CanaX 
Co. 118 U. 8. 264 Xante, 282]. 

lnLouiniaeibN.B.R.(]o.\./de,Xb»fKAtyR9A 
orinnallj brought by Ide in the 8ui)reme Court 
of i^ew York agamst several nulroad com- 
panies forming a continuous line, including 
the rdalntiff in error, to recover damages for 
the loss of cotton shipped at one end of the 
line and destined to the other. The Louisville 
and Nashville Company separated in pleading, 
and denied that the loss had occurred on its 
road, and removed the case, as to itself, to the 
Circuit Court of the United States, aUeging in 
the petition for removal that the controversy 
with it was a separate one. The circuit court 
remanded the case, and on a writ of error we 
affirmed the order to remand. In delivering 
the opinion of the court, the Chief Justice said: 
'*The claim of right to a removal is based en- 
tirely on the fact that the Louisville and Nash- 
fUle Company, the petitioning defendant, has 
presented a separate defense to the Joint action 
by filing a separate answer tendering separate 
issues for triaL This, it has beeuMen fre- 
quently decided. Is not enough to introduce a 
separate controversy into the suit, within the 
meaning of the statute. Eyde ▼. BMe. 104 U. 
8. 407 ^k. 26, L. ed. 8231: Jywv. WiwoaU, 
112 U. 8. 187, 192 [Bk. 28, L. ed. 698, 695]. 
Separate answers by the sevoal defendants, 
sued on Joint causes of action, may present dif- 
ferent qu e sti o ns for determination, out they do 
not necessarily divide the suit into separate 
controversies. A defendant has no right to say 
that an action shall be several which a plaintifl 
elects to make Joint Bmith v. Binu, 2 Sumn. 
848. A separate defense may defeat a joint re- 
coveiy, but it cannot deprive a plaintiff of his 
ri|ht to prosecute his own suit to final deter- 
1192] mmation In his own wav. The cause of action 
is the subject matter ox the controversy, and 
that is, for all the purposes of the suit, what- 
ever the pUuntifr declares it to be in hisplead- 

In Pirie t. Ttedi [$upra\ the case 'was one of 
malicious prosecution, and of course, by the 
conunon law, the defendants could be sued 
Jointly or severally. But the plaintiff had elected 
to sue them Jointly, as being Jointly concerned 
in the prosecution complained of. The C^ef 
JusUce delivered the opmion of the court, and, 
after dtingand reaffirming the case of Louie- 
nlie d N.B. B. Oo. v. /d^, ne said: "The cause 
of action is several, as well as ioint, and Uie 
plaiaUfls micht have sued »M2h defendant sep- 
arately, or all Jointly. It was for the plaintiffs 
to elect which course to pursue. They did elect 
to proceed against all Jointly, and to this the 
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defendants are not permitted to object The 
fact that a Judgment in the action may be ren- 
dered a^inst a part of the defendants only does 
not divide a Joint action in tort into separate 
parts any more than it does a Joint action on 
contract* 

The present case is clearly within the rule 
established by these and the other cases re- 
ferred to. 

But we are also satisfied that the other ground 
is well taken; that the deed to Giles was oollu- 
sively made for the mere purpose of giving 
Jurisdiction to the courts of the United States; 
and that for this reason the case should have 
been remanded to the state court. We have 
examined the evidence on this subject with 
some care, and have come to that conclusion. 
Whether, under the former practice of the 
court, the deed to Giles, being binding between 
him and his grantors Wheeler and Burr, would 
have been deemed sufficient to give Jurisdiction 
to the circuit court, although made for the pur- 
pose of suchjurisdiction, it is not necessary to 
mquire. We are satisfied that \s^ the Act of 
March 8, 1875, chap. 187, sec 1, 18 Stat at L. 
470, Congress has intended to introduce a rule 
that shall put a stop to all collusive shifts and 
contrivances for giving such Jurisdiction. The 
language of the fifth section of that Act is as 
follows: "That if, in any suit commenced in a 
circuit court, or removed from a state court to 
a Circuit Court of the United States, it shall 
appear to the satisfaction of the said circuit 
court, at any time after such suit has been 
brought or removed thereto, that such suit does 
not really and substantially involve a dispute or 
controversy properly within the jurisdiction of 
said circuit court, or that the parties to said 
suit have been improperly or collusively made 
or Joined, either as plaintiffs or defendants, for 
the purpose of creating a case coc^izable or re- 
movable under this Act, the said circuit court 
shall proofed no further therein, but shall dis- 
miss the suit or remand it to Uie court from 
which it was removed, as Justice may require." 
Supp. to Bev. Stat. 175. Here the words 
"r^y" and "substantially,** and the expres- 
sion "improperly or collusively made or Jomed, 
either as plamtiffs or defendants, for the pur- 
pose of creating a case cognizable or remov- 
able," are very suggestive, and show that, by 
giving the circuit courts authority to dismiss or 
remand the cause at once, if these things are 
made to appear, it was the intent of Congress to 
prevent ana put an end to all collusive arran^ 
ments made to give lurisdiction, where the 
parties really interestea are citizens of the same 
State. Of course, where the interest of the 
nominal party is real, the fact that others are in- 
terested who are not necessary parties, and are 
not made parties, wiU not affect the Jurisdiction 
of the circuit court; but when it is simulated 
and collusive, and created for the very purpose 
of giving Jurisdiction, the courts should not 
hesitate to apply the wholesome provisions of 
the law. 

In Farmington ▼. PUUbury [eupra], where 
certain bonds of a municipal corporation were 
declared void bv a state court, as issued under 
an unconstitutional Act, and thereupon the 
holders of some of the coupons cut them off 
and transferred them to a citizen of another 
State, at much less than thdr face value, and 
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took his note therefor, with an agreement that 
he should gi^e them one half of what he might 
recover, and the transferee then brought suit 
in the Circuit Court of the United States, we 
held that this was a collusive transfer, and with- 
in the provisions of the fifth section of the Act 
of 1870. The Chief Justice, in delivering the 
opinion of the court, after showing that the ques- 
tion of colorable transfers to create a case for 
the federal courts was formerly presented for 
the most part in writs for the recovery of real 
property, and could only be raised by plea in 
abatement; and that if the transfer was shown 
to be flctidous and colorable such plea would 
be sustained, added: "Such was the condition 
of the law when the Act of 1875 was passed, 
which allowed suits to be brought by the as- 
signees of promissory notes ne^tiabfe by the 
law merchant, as well as of foreign and domes- 
tic bills of exchange, if the necessary citizenship 
existed. This opened a wide door for frauds 
upon the Jurisdiction of the court by collusive 
transfers, so as to make colorable duties and 
create cases co^zable by the courts of the 
United States. To protect the courts as well as 
parties against snch frauds upon their Jurisdic- 
tion, it was made the duty oi a court, at any 
time when it satisfactorily appeared that a suit 
did not 'really and substantially involve a dis- 

Sute or controversy ' properly within its Juris- 
iction, or that the parties haa been improperly 
or coUusively made or Joined, for the purpose 
of creatine a case cognizable under that Act, 
*to proceea no further therein,' but to dismiss 
the suit, or remand it to the state court from 
which it had been removed. The old rule es- 
tablished by the decisions, which required all 
objections to the citizenship of the parties, un- 
less shown on the face of the record to be taken 
by plea in abatement before pleading to the 
ments, was changed, and the courts were given 
full authority to protect themselves against the 
false pretenses of apparent parties. This is a 
salutary provision which ought not to be neg- 
lected. It was intended to promote the endis 
of Justice, and is equivalent to an express emu^ 
ment by Congress, that the circuit courts shall not 
have Jurisdiction of suits which do not really and 
substantiaUy involve a dispute or controversy 
of which they have coniizance, nor of suits in 
which the psraes have oeen improperly or col- 
lusivdy made or loirM for the purpose of cre- 
ating a case cogniaMe under the Act." 

AE examinadon of the evidence in tlie pres- 
ent case shows condusiydy, as it seems to us, 
that it is one of the kind referred to by the Chief 
Justice. 

The widow, Edith J. Dawson, was married 
to her second husband, Pickering, November 
15, 1879. Pickering was sworn as a witness, 
and says that the inarriage was delayed some 
r6051 ^™® ^° ^® suggestion of Mrs. Dawson that she 
■- -* must first sell her property and give her chil- 
dren a chance to make a contract with Wheeler 
and Burr. She denies this, it is tnie, but the 
facta seem to corroborate Pickering's story. 
She certainly did dispose of most of the lanos 
before the marriage at prices based upon the 
supposition that she could convey a fee; and, 
in evident anticipation of the msiriage— f or it 
was on the (api$ for a considerable time— on the 
15th of September, 1 879, the heirs con veyed thehr 
interest in the property to Wheeler and Burr; 
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and on the 10th of November, only five days 
before the marriage, Wheeler ana Burr exe- 
cuted an aereement with the heirs that when- 
ever they (Wheeler and Burr) should come into 
possession and be seised in fee simple absolute 
of the estate, or any part thereof, they would 
quitclaim to the heirs one undivided tnird in- 
terest, or pay them the value of such third in 
cash. This agreement was really the whole con- 
sideration of the conveyance. 

The next thing done was the making of the 
deed from Wheeler and Burr to Giles, dated 
April 27, 1880, for the nominal consideration of 
$75,000, but really for no consideration at all 
except an aCTeement between them, of the same 
date as the deed, by which Wheeler and Bun- 
agreed to prosecute all suits against claimants, 
at the expense of Giles, for the possession of 
the premises, and to render or procure all neces- 
sary legal assistance for such purpose; and Giles 
agreed to pay all expenses of such suits, and. 
in the event of final success of any such suits, 
to pay Wheeler and Burr the value of one third 
of the lands recovered, and to assume and dis- 
charge all indebtedness arising by reason of the 
contract of November 10, 18TO, made with tlic 
Dawson heirs. A little later Giles gave Burr 
(who was his son-in-law) a full power of attor- 
ney to act for him in the matter; to sue, recover 
possession, sell, lease, mortgage and otherwise 
dispose of the lands, and execute deeds, and 
other instruments to that end, and to manage 
and control the proper^. But it nowhere ap- 
pears that Giles ever aavanced any money or 
did anything in the matter. 

Now, who was Giles, who entered into this 
large speculation in real estate in Lincoln, 
amounting in value to over $75,000, and in the 
hands of adverse claimants, against whom suits [606] 
would have to be brought to get possession? 
He was a poor farmer, living in Clay County. 
Iowa, two hundred and fifty or three hundrea 
miles from Lincoln. He had never seen the 
property; he did not know its value; he had 
never been at Lincoln: and when, some time 
after the deed was made to him, he was told 
that the property was worth $73,000, beseemed 
CTeatly surprised. He further admitted that he 
had never had the deed in hit possession, and 
had never seen it The record has a large mass 
of evidence on the subject, pro and wn, which 
it is unnecessary to repeat The contemporary 
declarations of Burr are equally suggestive, ue 
is proved to have admitted that the deed was 
made to Giles in order that suit might be brought 
hi the United States court In July, 1880, be 
wrote a long and urgent letter lo w illiam IC 
Dawson, one of the neirs, in which he speaka 
of the case as lids and theirs, and that, if prop- 
erly managed, it would make all of them rich. 
Amongst otlier things, this is what he says: 

"Your letter of late date was received, and I 
want to reply to some thin^ relating to the suit 
of the Datosan Bdrt v ikieon, 1 have but 
very little doubt in my mind but what I shall 
witnin four years from to-day win this suit and 
get you heirs all this property back again, and 
fnereby not only make myself, but all of you 
heirs. Independently rich. Of course it is a long 
and tiresome and expensive suit, but I expect 
and know that now, while commencing the 
same. Yet you heirs are all interested with 
me, and must help me all you can, as the men I 
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must fight Afe zich and numerons, and will do 
all th67 can to delay and hurt my oroapecta 
to win the caae. Galey is already helping them 
all be can, by aaying that he saw the wDlabout 
one year after it was pat in court; that your 
father at the time of his death was heayify in 
debt— to the full extent of bis proper^, viz.: 
$10,000, etc., and that H. 8. Jennfaigs drew the 
will." This evidence mi^t not be admissible 
against Giles, if it did not u>pear (as it does} 
that they were all conoemea and implicated 
together in carrying out the general scheme. 
Burr being the alter ego of Giles, and Gilea of 
Burr. 
(6071 Much more evidence to the same purport is 
contained in the record; and although counter^ 
evidence was adduced by the defendants, we 
think that the weight of it all ia decidedly to 
the effect that Giles really had no interest in 
the matter, and that the aeed to him was made 
for the sole purpose of giving the circuit court 
Jurisdiction. Being of this opinion^ we think 
that the court was m error in not remanding 
the case to the state court 

It is contended by the appellees, however, 
that the decision of the Judge in the case at law 
of Giles against Owens et al, upon the plea 
in abatement in that case, in which the issue was, 
whether the deed to Giles wasooUusivelymade 
for the purpose of bringing suit in the United 
States court, conchides the appellants on that 
fx>int A stipulation was entered into between 
the parties in this case that the issue on said 
plea in abatement should be tried, and that the 
decision thereon should be taken and entered 
of record as the decision upon the pleas filed in 
'our other actions at law against other parties, 
and idso of the iasuea in this suit as f^ as they 
^ire the same. 

All that thisstipuk&ion amounts to, so far as 
it affects this case, is, that the trial and decision 
in the law case should be regarded as the decis- 
ion in this. It is the same as if an issue had 
been directed by the circuit court, and a verdict 
had been rendered. The decision of the Judge 
was adverse to the appellants and in favor of 
Giles; tnd, so far as this case is concerned, that 
dedaion, by virtue of the stipulation, is to be 
coDsideied as the decision of the circuit court, 
and nothina; more. But all the evidence taken 
on that trdainoorporaUMi into this case, and is 
now before ua. If we are satisfied that the 
wiiole evidence in the case, taken together, in- 
cluding that before the Judge, does not support 
the dedsion, we arenot bound by it. Wehave 
already stated our conclusion. 

The ^puliation above re f erred to, and the 
adopdon tiierebv of the Judge's decision in the 
case at law, as the decision (n the circuit court, 
obviates another objection made by the appel* 
•ee-, to wit, that no decision of the circuit court 
was ever made on the motion to remand the 
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7%e decreeitffthe CircuU Oouri are reverted, 
^nd the eauee remanded, •eith direetione to remand 
the eame toike Dietriet Oourtcf Laneaeter Ooun- 
^, J^rmnwhi^ it toae removed. 
^I^raaoopj. Test: 

James H. MoKeooey* Cteilc 8uj». Court, U. 8. 
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JAOKSONYILLB, PBN8A00LA ANB 
MOBILB RAILROAD COMPANY, 
Appi., ^ 

UNTTBD STATES. 

(See 8. GL Beporter*8 ed. e»-880L) 

Aet ef Chngresi granting land to railroad eor* 
poraUon — eonetruetion of provieion a$ to eat' 
rising mail—power (if Poe^naeter'Oeneral, 

L The appellant was aided in the oonstruotlon of 
its road by a grant of land from the United States. 
The ffrannnflr Act contained a provialon that the 
mails should 06 carried oyer the road at such rates 
as Oonffreas might direct and, until the price should 
be so iized, the Postmaster-Gtoneral should haye 
power to detennine the same. Appellant had a 
written contract for the carrylDK of the mails from 
Julj L 1871 to June 80, 1875, at prescribed rates. 
After the termination of this contract appellant 
continued to carry the mails until June 80, 1880. 
March 21, 1876, the Postmaster-General fixed the 
compensation at a less rate until June 80, 1878. 
Further reductions were made under the Acts of 
July IS, 1878, and June 17, 1878. In each case notice 
was given the Company, and the service was con- 
tinued and the reduced price received by it with- 
out objection. 

a. On a petttloii filed to recover the difference be- 
tween the price allowed and the prtoe fixed pre- 
vious to July 1, 1878. held : 

That no implication arose that such was to be 
the compensation, either from the continuation of 
the service by the Postmaster-Oeneral after June 
80, 1878. without objection, or from the fact that, 
under the regulations of the Department, appel- 
lant's road fell within the section in which con- 
tracts were to be made for four years from June 
80. 1878. _ 

[No. 867.] 

Argued Get 21, 1886. Decided Nov. i, 1886. 

PPEAL from the Court of Ohdms. Affirmed 
. The case is stated bj the court. 
Meeere. S. F. PhilUpa, A. J. WUIsa^ and 
8. M. Lake, for appellant 
Mr. E. M. Wataoii» for appeUee. 

Mr. Justice Field delivered the ophiion of [627] 
the court: 

The petitioner,the Jacksonville,PeDsacola and 
Mobile Railroad Companj, was incorporated 
under the laws of Florfia, and aided in the con- 
struction of its road by a grant of land from 
the United States. The Act making the grant 
contained a clause providing tliat t£uB mafia of 
the United States should m transported over 
the road and its branches under the direction of 
the Postmaster-Qeneral, at such prioe as Oon^ 
gresB might, by law, direct; and that untO the 
price should he thus fixed, the Postmaster-Gen- 
eral should have power to determine the same. 
11 Stat al L. chap. 81, sec. 5. This provision 
was a condition attending the grant, with which 
tlie Company could not refuse to comply with- 
out aal^ecting itself to a claim for damages on 
the part odT the Qovemment, and poasiblv to a 
forfdturo <^ the nant As was said in the 
case of Ohie. d N.W. R. B. Oo.y. UnitedSUUee, 
104 U. S. 680 [Bk. 26, L. ed. 891], the power 
thus vested in the Postmaster-Geneoral to estab- 
lish the price faidudes the power to iirescribe 
the period of its duration. He might, if he 
thoi^^t expedient and in many cases it would 
be so, prescribe specially for the service of each 
day. There may be, under some drcumstanc- 
ea, temporaiy difficulties of transportation 
which would call for frequent, and, perhaps^ 
daily changes in the prices allowed. When 
however, a price is agreed upon for a preacribed 
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senrioe for a designated period, and there are 
coOatersl stlpalatlone annexed to Uie lame 
which could not be exacted by the GoTemment, 
without the assent of Uie company, as, for in- 
stance, the giying of sureties lor the perform- 
ance of the service in a particular way, then, as 
held in the case cited, a contract is created 
which cannpt be disregarded by the €k>vem- 
ment without a breach of good faith. But 
where no such collateral stipulations are made, 
and no duration of time is prescribed, but the 
1 628 1 service is exacted simply from the obligation 
growine out of the acceptance of thQ condition 
of the mnd grant, it rests in the discretion of 
the Postmaster-General to change the price, 
from time to time, as in nis Judgment the pub- 
lic interests may require. It is not to be pre- 
sumed that in sueh matters he will act in an 
arbitrary or unreasonable manner. For any 
abuse of his authority there is the securitv 
which exists vfith reference to the action of all 
heads of the Executive Departments, in their 
responsibility to their superior, and liability to 
be called to account by Congress. No abuse of 
authority, however, is suggested in the present 
case. An error of construction as to the rights 
of the petitioner is alone alleged. 

It appears from the record that the petitioner 
had a written contract with the (Government 
for the transportation of the ma^ between cer- 
tain desiffdated points, from July 1, 1871, to 
June 80, 1875, at prescribed rates; that the con- 
tract contained various stipulations on the part 
of the Company as to the manner in which the 
service should be peitformed, the free transpor- 
tation of special agents of the Department, its 
liaUlity to fine for neglects and omissions of 
duty, and for the giving of adequate security 
for the performance of its undertaking. The 
price for the service was prescribed, and no 
Question is made as to the entire and satisfactory 
nilflllment of Uie contract by the Company,or oi 
the payment of the compensation stipulated br 
the Government. After the termination of this 
contract the petitioner continued to carryf the 
mail as previously, without any notice from the 
Poitmaster-Gtenenu that the price to be allowed 
for the service would be in any respect differ- 
ent,, until the 21st of March, 1876, when he 
fixed the rate of compensation at a less sum for 
the service until June 80, 1876. The service 
was performed by the Company, notwithstand- 
ing the reduction made, and the reduced price 
was r^oeived without objection. 

From the first of July, 1876, until June 80, 
1880, the same service was performed by the 
Company; but further reductions from the 
compensation previously allowed were made 
under the Acts of Congress of July 19, 1876, 
[6C#] and of June 17, 1878. Notice of them was 
given to the Company, but the service by it 
was continued, and the reduced price was re- 
ceived, also, without objection. It is now 
claimed that the Company is entitled to the dif- 
ference between the price thus allowed and the 
price paid previous to July 1, 1876. It is to r&> 
cover such difference that the petition is filed; 
ihe contention being that, by the continuation 
of the service of the Company after June 80, 
1876, without objection from the Postmaster- 
Gteneral, a contract was implied that the same 
compensation should be subsequently allowed. 

At ttiis time, also, by regulation of the De- 
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partmcnt, the Uuiuxi States were divided into 
four contract sections. A general letting for 
one of these sections was to take place eveiy 
vear, and contracts were to be then made for 
lour consecutive years, commencing on the first 
of July. The road of the petitioner was with- 
in the section in which contracts were to end on 
June 80, 1875, until the regulation was altered, 
when it came within the sSstion in which coo- 
tracts were to end on June 80, 1876. From 
this latter fact, that the road was thus within 
the section in whidi contracts were to be mnde 
for four years from July 1, 1876, it is furtlier 
contendea that the contract implied from the 
service afterwards rendered, as mentioned 
above, was to continue for four years. 

The answer to both positions is obvious. By 
the condition contained in the land grant, the 
Company, as already stated, was to transport 
the mail at such price as the Postmaster-Gen- 
eral should determine, unless fixed by the law 
of Congress. No implication could, therefore, 
arise from the continuance of the service, other 
than that the Company was carrying out the 
obligation imposed by its acceptance of the land 
grant Without specific stipulations by sure- 
nes, there could be no obligation on their part 
for the Company; nor, without specific stipula- 
tions by Uie Company, could there be any re- 
Suirement on its part to perform many oi the 
uties specially designated in the written con- 
tract The Postmaster -General may have 
deemed it expedient for the public interest to 
change, enlarge, or omit entirely the require- 
ments previously prescribed, and to call for 
others of a different character. No implication 
can arise, one way or the other, from his inac- 
tion. All that the Company could ask or ex- 
pect under the law was that he should pre- 
scribe a reasonable compensation f<H'it8 service, 
and that the service would be continued so long 
as the public interests should require. No im- 
plication of law could extend further than thia. 

And as to the alleged duration of four years, 
it is suflScient to say that the regulation of the 
Department referred to was dengned only to 
fuither the administration of the postal service,, 
not to impose any obligation on the Postmaster- 
General; and it would be against all analogies 
to hold that a continuance of service, after the 
termination of a written contract for years, cre> 
ates an obligation of a renewed contract, not 
merely upon a like compensation, but for the 
same duration of time. There is no principle 
that could justify the implicatioo. 

Decree ajjlrmed, 

Tnieoopj. Test: 

James H. MoKemiej, Clerk, Sup. Oourt, U. & 



Eke parte: 

In the Matter of the PHBNIX INSUR^ 
ANCE COMPANY OP BROOKLYN^ 
NEW YORK, ET AL., FtHtionen. 

(See S. C Reporter^ ed. 610-088.) 

Admiralty— jurisdiction cf district eowrte— peti- 
tion for UmikUion of habiUty — writ of pr^ 
hibiiion. 

1. A District Court of the United Staten. as a court 
of admiraity, has no Jurisdiction of a suit, either 4f% 
ram or 4n permmam^ Drought hr a sufferer from a 
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lire, oneged to haTe been set on luid bj the nefU- 

Koe oi A peaiiog yeateU to reooTer damages from 
veaei or her owner. 
2. A dtotrtct court cannot take Jurisdiction In 
•drolraltT, of a petition for a limitation of liability, 
where tt woola not have had ooimlsanoe In admi- 
ralty originally of the cause of action involved. 

8. where it appears upon the face of the proceed- 
ings that a district court has no Jurisdiction of an 
•dmiialty case, the case is one for a writ of prohi- 
bition. 

[No. 4, Orie.] 
Argusd Oct. if. 1S86. Deadsd 
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PETITION for a wrft of proWbition. AU 
l&teed. 

The case is stated by the court 

Mr, Robert Raein support of the petition: 

If the Act of 1851 does embrace loJurieB to 
real estate on land, a question which we do not 
here discuss, the District Courts of the United 
States, neither under the statute nor b^ the 
Rules in Admiralty, promulgated by the United 
States Supreme Court in that proceeding, baye 
jurisdiction to give the petitioner the l^lief 
which it seeks, tne tort complained of not being 
A maritime tort, and as such, not within the 
admiralty and maritime Jurisdiction. 

That tne case is not within the admiralty and 
maritime jurisdiction is not now an open ques- 
tion. 

Ths Pipmauth, 8 Wall. 20 (70 U. 8. bk. 18, 
L. ed. 125); The Prof. Moth, 28 Fed. Rep. 808; 
The Maud WA$ter, 8 Ben. 547; The Boek Island 
Bridge Cam, 6 WaU. 218 (78 U. 8. bk. 18, L. 
ed. 758); TlieNeil Cochran, 1 Brown, Adm. 162; 
The OUawB, 1 Brown. Adm. 856. 

The tort complained of, not being a maritime 
ofie, and as a consequence the admiralty with- 
out Jurisdiction, the admiralty court is not com- 
petent to herein determine the facts out of 
which the liability and its limitation grew. It 
Is only in such cases as are within the admiralty 
Jurisaiction that Its courts can properly hear 
and decide the matter in dispute. 

JBr parte Hagar, 104 U. 8. 520 (Bk. "26, L. 
ed. 816); Etc parte V&rry Co. 104 U. 8. 519(Bk. 
26, L. ad. 815); Bz parte jPb. 100 U. 8. 175 (Bk. 
87, L. ed. 894). 

The court must rightfully g^ Jurisdiction 
before it can proceed to do this. The case must 
be of admiralty cognizance. In the case at bar, 
the yessel was not seized upon any libel filed; 
DO proceedings were in the registry of the court 
and DO cause was pending In such courts; under 
such circumstancee the court cannot attempt to 
tmke Jurisdiction and proceed to take cognii- 
anoe of matters oyer which it has not admiralty 
jurisdiction; and when it does so it falls within 
the duty of this court under the Act of 1789 to 
issue a writ of prohibition to the district 6ourt. 

Key. Stat 6b8. 

The writ of prohibition has been used time 
out of mind to restrain the admiralty from tak- 
ing Jurisdiction of things occurring on land. 

Qodolphin, Adm. Jur. cap. 6, p. 71; Rex y. 
Broom, 12 Mod. 184, 15; Grant y. Oould, 2 H. 
Bl. 69-100; Smart y. Woffe, 3 Term, 847; Velt- 
haeen y. Ormelep, 8 Term, 815; 1 Comyns, 876; 
Bom y. Walker, 2 Wils. 264; King y. Catks of 
Brandy, 8 Ha^. 280; The Eleanor Boberteon, 
6 C. Rob. 89; The PMie Opinion, 2 Hagg. 898; 
T/te Eliia Jane, 8 Hagg. 885. 

It is confessed that the district court has no 
lurisdictioii to try the subjectmatter of the tort 
In con trov eisy, mit It is denied that a mistake 
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in deciding to ezerdse Its Jurisdiction will Jus- 
tify a writ of prohibition. The Jurisdiction ci 
the admiralty is not general oyer torts com- 
mitted on land; itbas no Jurisdiction whaterer 
and therefore has no power to decide that the 
wrong doer may escape liability on any terms. 
It neither can giye Judgment against the de- 
fendant for the tort committed, nor satisfy the 
Judgments of common- law courts. If it attempts 
It, it is a ustupation of Jurisdiction, and not a 
mere error in the general exercise of its powers 
within the limits of its Intimate Jurisdiction, 
and this usurpation may be fM^eyented by pro- 
hibition. 

Bradley y. Fieher, 18 Wall. 885 (80 U. 8. bk. 
20, L. ed. 646); Ex parte Lange, 18 WalL 168 
(85 tJ. 8. bk. 21, L. ed. 878). 

Memre. C^eo. G. Ghreene* Jas« G. Jen- 
kins, Jik?. J, FWi, Fred, C. WhUdervA A, A. 
L. Smith, for respondent: 

The statutory rule of limited liability is a 
maritime rule or regulation which courts of 
admiralty and maritime Jurisdiction baye Juris- 
diction to enforce. 

While federal courts cannot, under the Con* 
stitution, be giyen Jurisdiction in admiritlty o/ 
cases not inherently of admiralty Jurisdiction, 
the maritime law may be changed by Conjrress. 

The Lottawanna, 21 Wall. 558 (88 U. 8. bk. 
22, L. ed. 654); Prov. d: K T. S. 8. Co. y. mil 
I^f. Co. 109 U. 8. 589 (Bk. 27, L. ed. 1042). 

And when a case arises under the maritime 
law as changed or established by Congress it is 
a maritime case, although it would not bayc 
been before the change^ Jurisdiction of which 
belongs to ti5e federal courts as courts of admi- 
ralty and maritime lurisdiction. The case of the 
respondent, then, being within the statutory 
limilation of liability, if Uiat limitation is a mari- 
time rule or regulation, whether the disunage 
by Uio yessel is on land of water, the enforce- 
ment ot that regulstion by the respondent's pro- 
ceeding must M a maritime case. The yice of 
tiie contention of the other side, that the sub- 
ject of this proceeding being a tort or the en- 
forcement of liability for a tort not maritime 
nor of admiralty Jurisdiction — ITie Plymouth, 8 
WaU. 80 (70 U. 8. bk. 18, L.ed. 125)— therefore 
the proceeding cannot be maintained, consists 
in the assumption that such is the subject of 
the proceeding; whereas, that subject is the en- 
forcement of the limitation of such liability— 
of (he commercial regulation of Congress. That 
regulation being one which Congress could 
rightfully make, it must haye power to proride 
for its enforcement; and as it is a regulation of a 
maritime subject— ships and shipping or com- 
merce by water— it is a maritime reflation; 
Jurisdiction of the enforcement of which Con- 
mss may repose in the federal courts, under 
Uie proy&on of the Constitution that the Judi- 
cial power of the United 8tates shall extend to 
all cases of adndralty and maritime Jurisdiction. 
The rule is equally maritime whether it pro- 
tects ag^st liabuity for damage done by the 
ship on water, or on land.- It is the thing pro- 
tected that characterizes the rule, not the thing 
against which protection is giyen; and the thing 
protected being shipping and commerce by 
water, the rule is mantime. 

Prop, db K 7. 8. 8. Co. y. BOl I^g. Co. 109 
U. 8. 598 (Bk. 27, L. ed. 1044); Iforwich Co. y. 
Wright, 18 WalL 104(80 U.8. bk.20, L.ed. 680). 
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Error of tlic dfMH* * court In bu^alntng the 
foreeoinff positions docs not warrant a writ of 
prohibition; but the mistake, if any, miist be 
•corrected on appeal. 

The writ of prohibition is an extraordinaiy 
leiral remedy iiisod to prevent an inferior tribu- 
nal from usurping lurisdiction or abusing 
power. It is never allowed except In caset of 
usurpation or abuse of power, and not then 
unless other existing remedies are inadequate 
to afford relief. If, therefore, the inferior court 
has jurisdiction of the subject matter in contro- 
versy, a mistalcen exercise of the jurisdiction or 
of its acknowledged powers will not justify its 
employment. 

Higli, Extra. Legal Rem. §§ 762-765, 767-772; 
KerUock v. narf>ey^ Harper, 608; Washium v. 
PhiUifm, 2 Met. 296; Ex parU OTeene,29 Ahi.62. 

It will be denied in cases of doubt. 

Re Birch, 15 C. B. 748; The Cha/rkieh, L. R 
B Q. £. 197; WaMu/m v. PhiUipe, 2 Met 296- 
299. 

And where there is an adequate remedy by 
appeal. 

High. Extra. Legal Rem. ^ 771-772; Slate y. 
Judge, 21 La. Ann. 128; People v. Cireuii Court, 
11 Mich. 898; People v. Marine Court, 86Barb. 
841; Pe&ple v. CluU, 42 How. Pr. 157; Exwvrte 
Peterson, 88 Ala. 74; JSx parte Warmoutn, 17 
Wall. 64 (84 U. 8. bk. 21, L. ed. 548); Be parte 
Gordon, 104 U 8. 515(Bk.26, L. ed. 81^; The 
Charkieh, supra; Bx parte Smyth, 2 G. Ml & R 
748, 8 A. & E. 719; StaU v. Di9t, Court, 26 
Minn. 288; Ex parte Eoundtree, 51 Ala. 51. 

In this respect it is like mandamus. 

High, Ext. Legal Rem. §§ 188. 189; Ex parte 
Newman, 14 Wall. 165-168 (81 U. 8. bk. 20, L. 
ed. 879, 880); State v. Braun, 81 Wis. 600-606; 
Ex parte Braudiaehi, S HOI 867; Ex parte 
Smith, 84 Ala. 455. 

Such being the office of the writ and thelim- 
itationa of its use, it ought not to be granted on 
this application. 

The district court in deciding the leapond- 
enf a case within the maritime rule neither 
usurped or abused power. It did not usurp 
power, for having general Jurisdiction of the 
enforcement of the rale it of necessity had 
power to determine its meaning and applica- 
tion. If it erred in the exerdae of that power 
its mistake was not so glaring and indef<»iaible 
as to amount to an abuse of power. 

When a court has jurisdiction of the general 
subject matter of an action or proceeding it has 
power to determine whether the facta presented 
in a particular case make Ita "part or instance^ 
of that subject matter. 

Bunt V. Bunt, 72 N. T. 217-280; Lange t. 
Benedict. 78 N. Y. l»-27; Ex parte WcSkitu, 
8 Pet 208^ U. 8. bk. 7, L. ed. 658); Ex parte 
Parke, 98 U. 8. 18 (Bk. 28, L. ed. 787); Ex parte 
Yarbrough, 110 U. 8. 651 (Bk. 28, L. ed. 274); 
Bradleif v. FiOer, 18 WalL 885(80 U. a bk. 
20, L. ed. 646). 

The district court has original Jurisdiction of 
the enforcement of the rule of limited liability. 
In the exercise of that Jurisdiction it must have 
power to decide whether the rule appUea to the 
particular case; for that queatioh ia inherent in 
t:very case presented. 

Ruling wnm^y that a ipedfiedcase is within 
some general subject of ita Jurisdiction, it com- 
mits error. Attemptfaig to exercise juiisdiction 
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over souic subject master when it has none, is 
usurps power. 'Hie error must be corrected by 
app^; the usurpation may be prevented l^ 
prohibition. 

The distinction is enforced by numerooa de- 
cisions of this court 

Bradley v. FUher, Ex parte Watkins, Ex 
parte Parks, Bit parte TaHrrough, and Ex parte 
Gordon, supra; Ex parte Ferry Co. 104 U. 8. 
519 (Bk. 26, L. ed. 815); Ex parte Hagar, 104 
U. 8. 5^(Bk. 26, L. ed. 816); Exparte Pa, 109 
U. 8. 174JBk. 27, L. ed. 894); m parte Slay- 
tan, 105 U. 8. 453 (Bk. 26, L. ed. 1067). 

Mr. Justice Blatchford delivered the opin- 
ion of the court: 

On the 14th of January, 1886. the (Goodrich 
Transportation Company, a Wisconsin corpora- 
tion, filed, in the District C^urt of the United 
8tates for the Eastern District of Wisconsin, a 
petition for a limitation of its liability, as owner r a ^ i 
of the steamer Oconto, claiming the benefit of ^ ^ 
the provisions of sections 4288 and 4284 of the 
Revised Statutes. The substantial matters set 
forth in the petition are these: The Oconto was 
on a vovage, from Chicago. Illinois, through 
Lake Michi^n and Green Bav, to the City of 
Qreen Bay, in Wisconsin, which she approached 
bv entering the mouth of the Fox River. 
While she was passing up the river opposite the 
city,on the 20th of September, 1880, a fire broke 
out in a planing-mill, which the steamer had 
passed, and it spread to other buildings, about 
sixty-seven being destroyed or injured, causing 
a damage of not less than $100,000 to the build- 
ings ana property in them. Such damage ex- 
ceeds the value of the steamer, and of her 
freight pending at the time of the fire, that 
value being about $12,400. There was insur- 
ance against fire on some of the buildings and 
propeity. The owners and insurers claimed 
that the fire was negligently communicated to 
the planing-mill from the steamer, and that 
the corporation was liable for all the loss and 
damage occasioned by the fire. Some of the 
owners sued it in state courts in Wisconsin to 
recover damages, by six suits, in which the 
Phenix Insurance Company, as insurer, waa 
Joined as a coplaintUl One of those suits had 
been disposed of by a Judgment in favor of the 
corporation. In anower, a Judgment against 
the corporation for $2,570 and costs was ren- 
dered in March 1886. An appeal from it by 
the corporation to the Supreme Court of Wis- 
consin is pending. The other four suits are 
pending. Other persons are threatening to sue 
the corporation by like suits. It denies its Ua- 
bility for anv loss or damage occasioned by the 
fire, and insists that the fire did not ori^nate 
firom, or was not negligentlv commumcated 
from. The Oconto, but says that, if it is so lia- 
ble, the fire originated, and the losses and dam- 
ages were occasioned, without the privity or 
knowledge of the corporation; and that it de- 
sires as well to contest its liability, and the lia- 
bility of the vessel, for such losses and dama- 
ges, as also to daim the benefit of sections 4283 
and 4284 of the Revised Statutes, aud to limit 
ita liability to the value of the vessel and her 
freight then pending. It offers to enter into a 
stipulation with sureties to pay into the court > ^^ 9. 
the value of the vessel, and the amount of her i ^ ^ ^ J 
pending freight, whenever ordered so to do. 
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The prayer of the petition is for a decree that 
the corporation may have the henefit of such 
Ktatutory provisions; that the value of the ves^ 
se) immeaiately after the fire, and the amount 
of her freight then pending, be appraised; that 
the corporation mav enter Into a stipulation to 
>iay such value and amount into court when re- 
quired; that a monition issue for the proof of 
claims; that a commissioner be designated be- 
fore whom claims shall be presented, and before 
whom the corporation may appear and contest 
baid claims, and its Uabilify on account of anv 
losd or damage occasioned by the fire; that if 
it shall appear that Uie corporation was not lia- 
ble for any such loss or damage, it may be so 
finally decreed; or otherwise, that the moneys 
secured by the stipulation be divided pro rata 
among the claimants; and that the prosecution 
of all the suits be restrained. 

On this petition an order to show cause, re- 
turnable February 1, 1886, was made. The 
Phenix Insurance Company and the other plaint- 
iffs in the five pending suits filed an answer, 
setting forth that, with the exception of the In- 
surance Ck>mpany, they all were, and had b^n 
from before tne fire, citizens of Wisconsin; that 
the amount of the insurance the Company had 
made on the property covered by the five suits 
was $9,700; and that the value of the property 
so insured and uninsured, belonging to the re- 
spondents, and partly insured in the Insurance 
Company, amounted to $28,000, with interest 
from the date of the loss. The answer also con- 
tains these statements: the property burned was 
situated on the shore of Fox River, wholly in the 
body of the City of Green Bay,and at a great dis- 
tance from any navigable stream or other waters 
within the Jurisdiction of the United States. 
The negligence of the owner of the steamer, in 
not having on her a contrivance to prevent the 
escape of sparks and fire from her smoke stack, 
and in stalling her from her wharf with the 
exhaust on the inside of her smoke stack, within 
the City of Green Bay, caused the fire; the 
shore being covered with dry wooden build- 
ings, and a heavy wind blowing across the 
raisi cf'^^'^^ o^ ^^^ vessel towards the shore, and her 
^ ^ smoke stack throwing out large quantities of 
sparks, which were Cfurled by the wind on to 
tne shore and set fire to a planing-mill, from 
which the fiames spread to tne other buildings 
and property. The suits were all of them 
brought in the fall of 1880. The answer alleges 
that the court ought not to take jurisdiction of 
the petition, because the liability, if any,accrued 
by reason of a tort committea on the land to 
real estate in the body of a county and a State, 
and not on any navigable waters of the United 
States; and tmit the matters complained of are 
purely of common-law cognizance, and of right 
triabte by a Jury, and not by a commissioner 
appointed under the admiral^ rules applicable 
to such proceedings. 

The respondents moved to dismiss the petition 
for want of Jurisdiction, which motion was de- 
nied, and the court, on March 16, 1886, made 
an order appointing appndsere to appraise the 
Talueof the steamer as it was on September 
90, 1880, with the value of her fireight earned 
on th^ voyage she was on. 

The Phenix Insurance Company and the 
other plaintiffs in the five suits now present to 
this ooort a petition for a writ of pronibition to 

118 U. S. 



the Judge of the district court, prohibiting him 
from proceeding to give the relief prayed lor in 
the petition of tne owner of the vessel. ■ a i a i 

It is provided by section 688 of the Revised I *>**>J 
Statutes, that this court "shall have power to 
issue writs of prohibition to the district courts, 
when proceeding as courts of admiralty and 
maritime Jurisdiction.*' This provision is taken 
from section 18 of the Act of September 24, 
1780, 1 Stat, at L. 80. The question to be deter- 
mined is, therefore, whether the district court 
has Jurisdiction to entertain the proceeding in 
this case for the limitation of liabili^. 

Sections 4288, 4284, and 4286 of the Revised 
Statutes provide as follows: 

"Sec. 4288. The liability of the owner of 
any vessel, for any embezzlement, loss or de- 
struction, by any person, of any property, goods 
or merchandise, shipped or put on board of 
such vessel, or for any loss, damage, or injury 
by collision, or for any act, matter, or thing, 
loss, damagis, or forfeiture, done, occasioned or 
incurred, without the privity^ or knowledge of r6l7i 
such owner or owners, shall in no case exceed -' 

the amount or value of the interest of such 
owner in such vessel, and her freight then pend- 
ing. 

Sec. 4284. Whenever any such embezzle- 
ment loss, or destruction is suffered by several 
f reignters or owners of goods, wares, merchan- 
dise or any property whatever, on the same 
voyage, and tne whole value of the vessel and 
her freight for the voyage is not sufficient to 
make compensation to each of them, they shall 
receive compensation from the owner of the 
vessel in proportion to their respective losses; 
and for tnat purpose the f reightere and ownera 
of the property, and the owner of the vessel, or 
any of them, may take the appropriate proceed- 
ings in any court, for the purpose of apportion- 
ing the sum for which the owner of the vessel 
may be liable among the parties entitled thereto. 

Sec. 4^. It snail be deemed a sufficient 
compliance on Uie part of such owner with the 
reqmrements of this title relating to his liability 
for any embeQdement,los8 or destruction of any 
property, goods, or merchandise, if he shall 
tnmsfer his interest in such vessel and freight, 
for the benefit of such claimants, to a trustee, 
to be appointed by any court of competent Ju- 
risdiction, to act as such trustee for the person 
who may prove to be legally entitled thereto; 
from and after which transfer all claims and 
proceedings against the owner shall cease." 

The dflm to a limitation of liability hi 
the present case Is made under that clause 
of section 4288 which provides that "the lia- 
bility of the owner of any vessel " " for any 
act, matter or thing, loss, damage or forfeit- 
tire, done, occasioned or incurred, without the 
privity or knowledge of such owner or own^v, 
shall in no case exceed the amount or value of 
the interest of such owner in such vessel and 
her freight then pending.'' That section does 
not purport to confer anyjurisdlction upon a 
district court Section €m6, in providing for 
the transfer to a trustee of Uie interest of the 
owner in the vessel and freight, provides only 
that the trustee may " be appointed by any 
court of competent Jurisdiction," leaving the 
question of such competency to depend on other 
provisions of law. [•*oJ 

Nothing is clearer than that by the express 
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ftdjadication of this court, the district court, us 
a court of admiralty, would have no Jurisdic- 
tion of a suit either t» rem or in peracmam, by 
any one of the sufferers by the fire, to recover 
damages from the vessel or her owner It was 
so held in The Plwnouth, 8 Wall 20 [70 U. 8. 
bk. 18, L. ed. 1261. In that case a steam ves- 
sel, anchored beside a wharf in the Chicago 
River, in navigable water, took fire through 
the n^ligence of those in charge of her. Tne 
flames spread to the wharf and Duildings upon 
it Their owners sued the owners of tne steam 
vessel inpermnam, in the District Court for Uie 
Northern District of Dlinois, in admiralty, for 
the damiu^. That court dismissed the liliel for 
want of jurisdiction, and the circuit court af- 
firmed the decree. On appttd by the libelant 
this court affirmed the decree of the circuit 
court. The argument in favor of the Jurisdic- 
tion is veiy fully given in the report It was 
urged that the ves^ was a maritime thing; that 
the locality was maritime, because the vessel 
was moored in navigable water; that the prin- 
cipal thing drew after it the incident, although 
the damage was suffered on land; and that, 
under the '* rule of locality," " that, in cases 
of tort, the jurisdiction depends on the locality 
of the act done, and that it must be done on 
navigable water," the locality of the act *' em- 
braced the entire space occupied by the agent 
and the object, and the spatial distance passed 
over by the casual influence in accomplishing 
the effect" But Mr, Juitiee Nelson, deliver- 
ing the unanimous opinion of this court, said 
that the true meaning of the rule of locality In 
cases of marine torts was, that the wrong must 
have been committed wholly on na^gable 
waters, or, at least, the substance and consum- 
mation of the same must have taken place upon 
those waters, to be within the admiralty Jmris- 
diction. In answer to the argument that the 
vessel which communicated the flre was a mari- 
time instrument, the court said that the Juris- 
diction did not depend on the wrong having 
been committed on board the vessel, but on its 
having been committed on navigable waters; 
and t&t the substantial cause of action, arising 
oat of the wrong, must be complete within the 
locality on which the Jurisdiction depended. 
It added: " The remedy for the injury belongs 
to the courts of common law." 

Under this authoritative decision, as the own- 
ers of the burned property could not sue orig- 
inally in the admiralty for their damages, it is 
impossible to see how, bv the present form of 
proceeding, the owner of the steamer can give 
to the admiralty court Jurisdiction to entertain 
the suits for the damaj^e, by a practical removal 
of them into the admiralty court. For the peti- 
tion of the owner of the vessel says that it de- 
tires as well to contest its liability for the dam- 
sge, as to claim the benefit of a limitation of 
liability; and it prays that it maybe allowed to 
contest hi the admiralty court its liability for 
the damage, and that, u it is not liable, there 
may be a decree to that effect 

As there is no foundation in the general ad- 
miralty Jurisdiction of the distrtet court for its 
assumpnon of Jurisdiction in this case, and 
none in the special provisions of the statute for 
the Umitation of Uabilily, it is so«ight to up- 
hold the Jurisdiction under the Rules In Admi- 
ralty promulgated by this court in reference 

t7ft 



to the limitation of liability. The provisions 
of the Revised Statutes on the subject of tha 
limitation of liability were taken from tha 
Act of March 8, 1851, Stat at L. 685. Then 
is nothing in that Act, nor in the correspond- 
ing enactments in the Revised Statutes, m re- 
gard to the promulgation of any rules by this 
court for procedure in the matter. The rules 
it has made (Rules 54, 55, 56, 67) are Rules in 
Admiralty, promulgated May 6,1872, 18 Wall 
XIIirBk. 20, L. cd. 921]. They were announced 
as " Supplemdhtary Rules of Practice in Ad 
miralty, under the Act of March 8, 1851, ent^ 
tied *An Act to Limit the Liability of Ship^ 
owners, and for Other Purposes.' " Ti^y are 
authoritatively embodied in, and numbertd as 
part of, the "Rules of Practice for the Courts 
of the UnitM States in Admiralty and Mari- 
time Jurisdiction on the Instance Side of the 
Court, in pursuance of the Act of the 28d of 
August, 1842, chapter 188.'* The authority 
given to this court by the Act of 1842 was in 
section 6, 5 Stat at L. 518, and was in these 
words: "The supreme court shall have full 
power and authority, from time to time, to pre- 
scribe and regulate and alter the forms of writs 
and other process to be used and issued in the 
District and Circuit Courts of the United States, 
and the forms and modes of framing and filing 
libels, bills, answers and other proceedings and 
pleadings in suits at common law or in admiralty 
and equity pending in the said courts, and also [620] 
the forms and modes of taking and obtaining ev- 
idence, and of obtaining discovery, and gen- 
erally the forms and modes of proceeding to 
obtam relief, and Uie forms and modes of draw- 
ing up, entering and enrolling decrees, and the 
forms and mooes of proceeding 1)efore trustees 
appointed by the court, and genenilly to regu- 
late the whole practice of the said courts, so ss 
to prevent delays, and to promote brevity and 
succinctness in all pleadings and proceedings 
therein, and to abolish all unnecessary costs 
and expenses in any suit therein." These pro- 
visions, as applied to suits in admiralty in the 
district courts, are to be found now, with some 
variations, in sebtions 862 and 917 of the Re- 
vised Statutes. In section 862 it is enacted that 
"the mode of process in causes" "of admiralty 
and maritime jurisdiction shall be according to 
rules now or hereafter prescribed by the su- 
preme court, except as herein specially provid- 
ed." In section 917 the enactment istliat "The 
supreme court shall have power to prescribe, 
from time to time, and in any manner not in- 
consistent with any law of the United SUitea, 
the forms of writs and other process, the modes 
of framing andfilinsr proceedings and pleadings, 
of taking and obtaining evidence, of obtaining 
discover^, of proceeding to obtain relief, of 
drawing up,entering and enrolling decrees, anci 
of proceemng before trustees appointed by tUe 
court, and generally to regulate the whole pmo 
tice to be iSed, in suits in equity or admiraltv. 
by the circuit and district courts." The addi- 
tion, in section 917, of the words "in any man- 
ner not inconsistent with any law of the United 
States," not found in section 6 of the Act of 
1842, is worthy of note, as bearing on the con- 
struction of that section, and ot rules to lie 
sustained under its provisions, though not ink- 
plying that any power existed, under the A.c% 
of 18&, to make rules inconsistent with a Ia^vt 
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of the United Statai. So, too, by section yU 
of the ReTised Statutes it if enactod^that *'The 
fonns of mene prooass, and the fount and 
modes of prcceedmg in adts of eqnitr, and of 
admiralty and maritime Jurisdiction, in the cir- 
cuit and district courts, shall he according to 
the pfindj^es, rules and usages which b^ng 
to courts ox eauityand admiralty, respectiyely, 
except when it to otherwise provided by statute 
or by rules of court made in pursuance there- 
[621] of, but the same shall be subject to alteration 
and addition by the said courts, respectively, 
and to regulation by the supreme court, by rules 
prescribed, from time to tim^e, to any circuit 
or district court, not inconsistent with the laws 
of the United States.*' These words, " not in- 
consistent with the laws of the United States," 
are not found in the original statutory provis- 
fons from which section 918 was taraL See 
Pravidetuse iff K T 8, 8, Go. ▼. ffiU Iffg. Co. 
109 U. a 678, 691-594 [Bk. 27, L. ed. 1088- 
1044]. 

In view of the decision made by this court 
at December Term, 1865, in the case of Th$ 
Plymouth, it is not to be presumed that the six 
of the Judges upon the bench when it was made, 
who were also upon the bench when the rules 
of May 6, 1872, were promulgated, intended that 
those rules should contain anything in conflict 
with the decision in the case of The PlymmUh. 
Nor are those rules capable of any such con- 
•truction. They are in these words: 
** Supplementary Rtdee ef Practice in AdnU- 

raUy, under the Act of March 3, 1862, entitled 

'An Act to Limit the UaJMity of Shipowners, 

and for Other Purpoeee.' 

54. When any ship or vessel shall be libeled, 
or the owner or owners thereof shall be sued,for 
any embezzlement, loss or destruction by the 
cna8ter,offlcerB, mariners, passenger8,or any oth- 
er person or persons, of any property, goods or 
merchandise, shipped or put on board of such 
ship or vessel, or for any loss, damage or inlury 
t>y co1lision,or for any act, matter or thing, loss, 
damage or forfeiture done, occasion^ or in- 
curred, without the privity or knowledge of 
such owner or owners, and he or they shall de- 
sire to claim the benefit of limitation of liability 
provided for in the third and fourth sections 
of the said Act above recited,tbe said owuer or 
owners shall and mav file a libel or petition in 
the proper District dourt of the United Slates, 
as hereinafter specified, setting forth the facts 
and circumstances on which such limitation of 
liability is claimed, and praying proper relief 
in tliat behalf; and thereupon said court, hav- 
ing caused due appraisement to be had of the 
amount or value of the interest of said owner 
(6t2] or owners, respectively, in such ship or vessel, 
and her freight, for the voyage, shall make an 
order for the payment of the same into court, 
or for the giving of astipulation, with sureties, 
for payment thereof into court whenever the 
same shall be ordered; or, if the said owner or 
ownenshall so elect, the said court shall, without 
such appraisement, make an order for the trans- 
fer by nim or them of his or their interest in such 
▼essel and freight, to a trustee to be appointed by 
tbe court under the fourth section of said Act; 
and, upon compliance with such order, the saia 
oonrt shall issue a monition against all persons 
claimi ng da mages for any srudi ^embezzlement, 
loss, destmction^damage or injury, citing them 

118 U.& 



to appear l)efore the said oonit and make due 
proof of their respective claims at or before a 
certain time to be named in said writ, not lest 
than three months from the iaraing of tiie same; 
and public notice of aoch monition shall be 
given as in other cases, and such further notice 
served through the poetofll o e, or otherwise. 
as the court, m its discretion, may direct; and 
the said court shall also, on tiie application of 
the said owner or owners, make an order to re- 
strain the further prosecution of all and any 
suit or suits against said owner or owners in re* 
spect of any rach daim or dahna. 

55. Proof of all claims which shall be pre 
eented in pursuance of said monition shall be 
made before a commiasioner, to be designaled 
by the court, subject to the right of any person 
interested to qoeetion or controvert the same; 
and, upon the completion of said proofs, the 
commissioner shall make report of the claims so 
proven, and upon conflrmation of said report, 
after hearing any exceptions thereto, the mon- 
eys paid or secured to be paid into court as 
aforesaid, or the proceeds of said ship or vessel 
and freight(af ter payment of coats and expense) 
shall be divided pro rata amongst the several 
claimants, in proportion to the amount of their 
respective cliums, duly proved and confirmed 
as aforesaid, saving, however, to all parties anv 
prioritv to which tney may be legally entitled. 

56. In the proceedings aforeaedd, the said 
owner or owners shall m at liberty to contest ^^^^^ 
his or their liability, or tiie lial^ty of said ship l^^^ 1 
or vessel for said embezzlement, loss, destruc- 
tion, damage or hijury Qndependentiy of the 
limitation of liability claimed under sud Act), 
provided that, in his or their libel or petition, he 

or they shall state the facts and droumstances 
bv reason of which exemption from liability is 
claimed; and any person or persons daiming 
damages as aforesaid, and who shall have pre- 
sented his or their daim to the commissioner 
under oath, shall and may answer such libel or 
petition, and contest the right of the owner or 
owners of said ship or vcssd, either to an ex- 
emption firom liability^ or to a limitation of lia^ 
bility under the said Act of Congress, or both. 

57. The said libel or petition shall be filed 
and the said proceedings had in any District 
Court of the United States in which said ship 
or vessel may be libeled to answer for any sucn 
embezzlement, loss, destruction, damage or in«> 
iury; or, if the said ship or vessel be not 
libeled, then in the district court for any dis- 
trict in whidi tbe said owner or owners may be 
sued in that behalf. If the ship have already 
been libeled and sold, the proceeds sball repre- 
sent the same for the purposes of these rules." 

There is nothing in anv of these rules which 
purports to enlarge the Jurisdiction of the Dis- 
trict Courts of the United States as to subject 
matter. On the eontrary, they exclude any 
such construction, and leave that iurtsdlction 
in admiralty within tbe bounds set for it by the 
Constitution and statutes and the Judicial de- 
cisions under them. Rule 54 provides that 
when a vessel is libeled, or her owner is sued, 
he may file a libel or petition for a limitation of 
liability "in the proper District Court of the 
United States, as hereinafter specified." Rule 
56 provides that In the proceeding the owner 
may contest his liability or *hat of the ^essd, 
independentiy of the limitation of liability 

879 



610-686 



BUFBaMB OOUBT OP THB UllITBD StaTBS. 



Oct. TjouCp 



claimed, and thai the opposing party may con- 
test the right of the owner either to an exemp- 
tion from liability or to a limitation of liability. 
Wliat is the **i)roper district court" referred to 
in Rule 54 ana contemplated by Rule 66? It is 
the court, and only the court, mentioned in Rule 
67; namely, the aistrict court in which the ves- 
sel is libeled; or, if she is not libeled, then the 

124] district court for any district in which the owner 
"may be sued in tluit behalf." There is noth- 
ing m these rules which sanctions the taking 
ofmrisdiction by a district court on a petition 
under the rules, where that court could not 
have had original cognizance in admiralty of a 
suit in rem or in personam to recover for the 
loss or damage involved. 

Nor do we find anything in any of the decis- 
ions of this court on the subject of the limita- 
tion of liability, which supports the view that a 
district court can take jurisdiction in adminUty 
of a petition for a limitation of Uabilitv where 
it would not have had cognizance in aomiralty 
originally of the cause of action involved. In 
Narwieh Co. v. WHght, 18 Wall. 104 FSO U. 8. 
bk. 20, L. ed. 665], the case which lumished 
the occasion for Che making of the rules, and 
which came before this court again in The.Oity 
oflf&rmeh, 118 U. 8. 468 [ante, 184], the dam- 
age was occasioned by a collision on navigable 
water between two vessels, and a fire resmting 
from it on board of one of them. In all the 
other cases In which this court has upheld pro- 
ceedings for limitation in a district court, there 
was onie;inal admiralty Jurisdiction of the cause 
of action. In The Antfaetor, 108 U. 8. 280 
(Bk. 26, L. ed. 8511, the cause of damage was 
a collision on the nigh seas, and the petition 
for limitation was filed in the Mune district 
court in which the offending vessel was libeled. 
In The Scotland, 106 U. 8. 26 [Bk. 26, L. ed. 
1001], and 118 U. 8. 507 [ante, 1681, there was 
a lilce cause of action, and the liimtation was 
daimed by an answer to a libel in penonam in 
a district court. In Ex parte Slay ton, 106 U. 
8. 461 [Bk. 26, L. ed. 1066], the petition for 
limitation was filed in a dismct court, by the 
owner of a vessel which had foundered, to limit 
his liability for the loss of goods carried, and 
for damage to another vessel l^ a prior colli- 
don* he not having been first sued. He trans- 
f enred to a trustee, appointed by the court, his 
Interest in the vessel and in the ireight pending. 
8ee neJkma, 10 Biss. 486. Tms court, be- 
ing applied to for a writ of prohibition, refused 
to grant it It held that the owner of a vessel 
may, before he is sued, institute appropriate 
proceedings in a court of competent Jurisdic- 
tion, to obtain a limitation of liaDility; that the 
words " any court," in section 4284, mean, 
"any court of competent Jurisdiction;'' and thai, 
as the transfer had been made and the freight 

IM] money paid over to the trustee, the district 
court had Jurisdiction to apportion the fond. 
But it isto be noted that the causes of action 
were in fact of admiralty Jurisdiction. In 
Promdenee A if. 7. A 8. €h. v. EiU jiffg. Co. 
fnipra], the cause of action was a Ibss, by the 
miming of a vessel, of goods carried by her ; and 
the peution for limitaBon was filed in the dis- 
trict court of the district where the fire occurred 
and where the remnants of the vessel remained, 
and the contract of affrei^tment was of ad- 
miralty OQgnizanoe. In The Great Weetem, 



118 U. 8. 620 [ante, 166J, the cause of damajg» 
was a collision on the high seas, and the claim 
to limitation was made in the answer in a suit 
in personam in a district Court In admindty to 
recover for the damage. 

We are brought, therefore, to the conclusion 
that there is nothing in the Admhralty Rules 

J prescribed by this court which warrants the 
urisdiction of the district court in the present 
case. 

Our decision against the Jurisdiction of the 
district court is imule, without deciding whether 
or not the statutory limitation of liability ex- 
tends to the damages sustained by the fire in 
question, so as to Be enforcible in an appropri- 
ate court of competent Jurisdiction. The de- 
cision of that question is unnecessary for the 
disposition of this case. 

it is contended that the mistake of the dis- 
trict court must be corrected by appeal, and 
that the case is not one for a writ of prohibit ion. 
Where the case is within admiralty cogoiznnce. 
the district court may decide whether tbi- 
party is entitled to the benefit of the statute, 
and a writ of prohibition will not lie. Bui 
where, as here, the tort is not a maritime tort, 
there can be no jurisdiction in the admiralty to 
determine the issue of liability or that of Um 
itation of liability. This court refused a writ 
of prohibition where a suit in rem was brought 
against a vessel, in admiralty, in a districi 
court, to enforce an alleged lien for wharfage* 
on the ground that a contract for the use oi :> 
wharf mr a vessel was a maritime contract, and 
cognizable in the admiralty, and that, as a lien 
arose in certain cases, the admiralty court was 
competent to decide in the given case whether 
there was a lien. Ez parte Easton, 05 U. 8. 
68 JBk. 24, L. ed. 8781. 8o, also, a writ of 
prohibition was refused where a suit in admi- 
ralty was brought, in a district court, to recover 
damages for the loss of life by a collision be- 
tween two vessels, on the ground that dama^ 
from o^lision were within admiralty Juri8(uc- 
tion. and the admiralty court could, therefore, 
lawfuUv decide whether such damages em- 
braced oiamages for the loss of life. & parte 
Gordon, 104 U. 8. 516 [Bk. 26, L. ed. 814]. But 
in the present case the district court is called 
upon hy the petition of the owner of the vessel 
to first determine the question of any liability, 
when it has no Jurisdiction of the cause of ac- 
tion, and then to determine whether the statute 
covers the case. 

The case is clearly one for a writ of prohibi- 
tion, as the want of lurisdiction appears on the 
face of the proceedings. 271 8, v. Betere^ 8 
Dan. 121 [8 IL 8. bk. iT L. ed. M5]. 

A wit of prohibition ieitt istue, 

'^roeoopy. Twt- 

James H. MoKeiin«y« Otark, Sup. Ooart» U. S. 
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k ppEALIniDtlieClTciiitCourtof (he United 
&. Statei fortlM Dtstiictof Euuu. Bovtrtad. 

The blstoij and facts of the cue appear In 
the optnion of the court 

Ma*rt. A. T. Brltton, John F. DlUon, 



a ftwien*. for .. 
Mamn. Wat. La.wr«iie«, E. M. W»Uoii 

and A. B. Oariand. ^t^6«n., for appellee. 

|<85] jf^ JutUee HUl«r deUTored the opinion of 
the oooit: 

Thi( la an appeal from tbe Circalt Oonrt of 
the District of Kaniaa. The mlt la hronKht by 
laa^i B. E. Breweter, Attoraer-Oeneral of the United 
' ' Btatea, tor and on hehair of the United Statev. 
The oi^ect of It la to set aside certain instm- 
ments In writing, which, If tbej are valid, are 
■uppoaed to conrej tlUe from the United Stalea 
for a conriderable qnantltj of land In aouth- 
eastem Kan f<'" . 

An Act of Congreai, approved Jul; 89, 18M, 
granted to the Btale of Kansas "Eveir alternate 
■eetlon of land or parts thereof daafgnAted bj 
odd nmnbers to the extent of five alternate sec- 
dona per mile on each aide of the road, and not 
exceeding In all ten Bectiona per mOei ■ * • 



lis r.8. 



Mbrifr.j 



for the purpose ol aiding the Unlos Padfle 
Railroad Gompan;, Southern Bnnoh, the aama 
being a corporation OTganlmd under the lawt 
of the State of Kanaaa, to construct and operate 
a railroad from Fort Riley, Kaneaa, or near 
that mlUtaTT reservation, tbence down the val- 
ley of the Neosho River to the southern line of 
the StAte of Kanaaa, with a view to an exten- 
sion of the same through a portion of the In- 
dian Territory to Fort Smith, Arkansas." 



thereof, gi«oted aa aforeaaid, or that the right 
of preemption or homestead aettlement has at- 
tached to the same, or that the same hoa been 
reserved by the United Slatea for any poipoea 
whatever, then It shall be the duty of the 8eo- 
relory of the Interior to cause to be aelected for 
the purposca afore«Ud, from the public land* 
of the United Statesneorest to the sections above 
specified, so much land as shall be equal to Uia 
amount of anch lands as the United States have 
sold, reserved, or otherwise appropriated, or to 
which the right of homestead settlement or 
preemption baa attached aa aforesaid, which 
lands, thus Indicated by the direction of (he 
Secretaiy of the Interior, shall be reserved and 
held for the State of Kansas for the use of said 
company by the sold Secretary for the purpose 
of the construction and operMioii of a^ rail- 
road, as provided by this Act." 

This nllroad company, tor whose benefit the 
grant was made to the State of Kanaaa, aftei^ 
wards chaoged its name, by a valid procedure. 
Into that of the Hissouii, Kansss and Texas IKVTt 
Railroad Company. Under this Utter n 



demni^ for othera lost t, 
appropriation. Of other dlniosition of (hem un- 
der the clauaa above dted In the Ad of 18M. 
Theee lands were, no that demand, certified to 
the State of Eansai. and brtlw Btate patented 
to the railroad companr. The Missouri, Kan- 
sas and Texas Rallroaa Company afterwaids, 
for a valuable consideration, conv^ed them to 
the appellant In the present case, the Kansas 
City, l^wrenoe and Southern Kansas Railroad 
Company. 

The object of thla suit Is to vacate and declare 
void the cmtiflcatlon of the lands by the Secre- 
tary of the bterlor to tbe State of Kanaaa, aa 
weU as the patents tasned bv (hat State (o the 
railroad company. There tt no allegation of 
fraud, accident, or mtatake, except as the al- 
leged want of authority or power In the officera 
ofthe United States to certify theee lands t» 
that State m^ be a mistake in law. Unques- 
tionably, If uere was no such power, the gov 
emment has a right bv thts proceeding to have 
thoae iDstnimenis dedand void and set arida 
as a cloud upon iU title. The authmitv of ili» 
Oommiarioner of the Oenetal Land-OfiSoe and 
the Secretaiy of tbe Intmloi to make this cer- 
tlflcatlon of the lands to that SUte tar the ben- 
eflt of this companv depends npra (be true COT- 
stiuction of thu Act (rf 16M. and of oettal» 
other aututea on the same nl^ect. 

Since the railroad company haa conittticted 
tSl 
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from where this last named road crosses the 
Keosho River, down the valley of that river to 
the point where the said first-named road en- 
ters the said Neosho Valley. This branch down 
the Neosho Valley is the road now under con- 
sideration, and the grant of lands of 1868 is to the 
point on its line where the first-named road, 
the Leaven worth, Lawrence & Fort Qibson, 
enters the said Nesoho Valley. 

It is said that the road of the M. K. i&T. R. 
R Ck)., which we have already held to repre- 
sent the grant of Congress under this statute, 
was not constructed to the point where the L. 
L.i&F. G. R. R entered the Neosho Valley, 
but that those two roads joined at a point far 
within the entrance of the L. L. i&F. G. R R. 
into the valley. The distance is said to be 
about eight or ten miles, and this is supposed 
to defeat the rieht of the company building this 
road to the lands on each siae of it. But we 
are of opinioi^ that this is too narrow a con- 
[€94] struction of the language describing the point 
at which the two nmds mentioned in the same 
statute were expected to meet and cross each 
oUier. The construction thus asserted requires 
that the exact point of the high ground on the 
north of the Neosho River should oe ascertained 
with great precision where the railroad of the 
other companv, coming from the north, enters 
the valley. It seems to us, however, that the 
purpose of Connress was to make a grant of 
tsLaSs along the Neosho Valley to the company 
which should build it to the most appropriate 
point, wherever that might be, in this narrow 
valley at which the two roads might chance to 
come together; and that, as the road has been 
built and the lands earned, and the officers of 
the Federal Government having charge of the 
matter have accepted this place of lunctlon as 
Uie proper one to govern the selection of lands 
for the company building the road, and since 
neither of those roads make any objection to 
this decision, and it is impossible to see how 
any substantial rieht of any person can be in- 
jured by it, it is me duty of the court to ac- 
cept the location of the road as a proper lo- 
cation, in accordance with Uie action of Uie 
officers of the Land Department; and that it is 
not a case for the (Government of the United 
States to Interfere to set aside its own action in 
the matter, under the loose terms employ^ in 
the Acts of Congress. 

In support of this view of the subject It must 
appear to any thinking mind, that the grant of 
hinds to the M. E. <& T. R R Co. would not be 
defeated if the other road from the north did 
not build into the valley of the Neosho River 
at all; and yet, if the strict and literal construc- 
tion of the phtase, "where that road enters the 
yalley," should be adopted, that would be the 
effect upon the grant. The purpose of Con- 
gress beine to have these roads cross within the 
narrow valley of the Neosho River, and the 
grant of lands to the M. K. <& T. R R Co. ter- 
minate at the point where it came to a junction 
with the L. L. & F. G. R R, the latter beinff 
continued on to the south, we do not think 
this oblecdon sufficient to justify a decree set- 
ting aside the action of the officers of Uie gov- 
ernment. 

It is to be obeerved that this objection Is raised 
tinder the language of the Act of 1868, and 
that the Act m 1866 contains no such require- 
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ment as that with reference to the crossing of 
the roads, it being declared in the latter Act 
that the road If to be built down the valley of 
the Neosho River to the southern line of the 
8tate. Of course, if the Act of 1866 is, as we 
suppose, supplementary to the Acts of 1868 
and 1864, the description of the route of the 
road and its terminus in the later Act is the 
one which must govern the grant of lands. 

Another objecnon urged to the ownership of 
the lands by this Company under the patents 
from the State of Kansas b, that the Company 
has received more lands than it was entitled to 
under the grant. We do not think it neces- 
sary to enter into the details of the evidence of 
how much land was granted, how much was 
found in place, and how much the road was 
entitled to as indemnity for lands not so found 
in place. In the first place, we are not at all 
satisfied by the evidence in the record that the 
lands received are in excess of the varioiis 
ffrants to this Company. In the next p1ace» 
Uie issue is not made fairly in the bill; and cer- 
tainly no particular certificate, nor any par- 
ticular patent from the State of Kansas ia 
pointed out as being the one which contains 
the excess over the grant; and it is not possible 
for the court, under any evidence or any plead- 
ing, to ascertain which of these certificates and 
of Uiese patents, or what particular portions of 
them, should be held void and what valid. W, 
8. Y,B,dtM,[LlL Co, 98 U. 8. 884 [Bk. 35. 
L. ed. 198]. 

And, lasUy, while we are uoi disposed to 
hold the action of the officers of the Land De- 
partment of the Gk)vemment as absolutely con- 
clusive UT>on such a subject as this, we see no rea- 
son why their deliberate action, with careful at^ 
tention and all the means of ascertaining what 
was right, should be set aside in this cose. There 
are other grounds urged for granting the re- 
lief sought by the bill, but they are not suffi- 
cient to justify such a decree, nor are they im- 
gortant enough to require further discuission 
ere. 

The deerm qf the Circuit Court ie revereed, 
and the caee remanded to it, with direcUone to 
diemiee the biU, 

True copy. Test; ^ _ « « 

James H. MoKenney, Clerk, Sap. Court, IT. 8. 
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PBNNSYLVANLA. RAILROAD COM- 
PANY BT AU, Appte., 

«. 

BT. LOUIS. ALTON A TERRB HAUTS 
RAILROAD COMPANY. 



BT. LOUIS, ALTON A TERRB HAUTK 
RAILROAD COMPANY. Appi., 

e. 

INDIANAPOLIS A ST. LOUIS RAILWAY 

COMPANY BT Ai- 

Petition fOr rehearlD^ overmled. 
[Nos. 112, 209.] 

PETITION for rehearing filed May 10, 188«. 
Briefs filed September 80, and October 9, 
1886. (herruied Nommim 1, 1886, 
See report of this case on merits, onU,^ 
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Me$8r$. J. E. MeDonald* John H. But- 
ler and Joseph D. Bedle» for the St. Louis, 
Altob and Terre Haute R R. Co., in support 
of the petition for a rehearing — 

Cited: B, B. Co. v. KoorUz, 104 IT. 8. 12 
(Bk. 26, L. ed. HiS); B, B. Co. ▼. Harris, 12 
Wan. 83 (79 U. S. bk. 20. L. ed. 858); Bankof 
Atiffusta ▼. BarU, 18 Pet 588 (38 U. B. bk. 10, 
L. ed. 307): H%U v.Nubet, 100 Ind. 841; Byan 
▼. LeatentDorth,eto. B, Co, 21 Kan. 365; Brtdge- 
port ▼. HousaUmie B. R Co. 15 Conn. 475; P, 
C. dkSt, L.B. Ch.v. Kain, 35 Ind. 291; C. A 
M. B. B. Go. ▼. BaMns, 36 Ind. 380; P. C, di 
BL L. BOo. ▼. Bolner, 57 Ind. 672; P. 0, & 
Si. L. B Co. Y. Ednnon, 60 Ind. 417; J. M. dl. 
R. B. Co. Y. Downey, 61 Ind. 287; 0. K dk D. 
B. B Co. Y. BunneU, 61 Ind. 183; P. 0. d. St. 
X. B. Co. Y. Currant, 61 Ind. 38; P. C. dk St. 
L. B. Co. Y. Bunt, 71 Ind. 230; C. E.dD.B 
R. Co. Y. Lmatan, 97 Ind. 488; Smead v. In- 
dianapoUieU. B. B. Co. 11 Ind. Ill; State Bd. 
Agriculture y. Citizens St. B. Co. 47 Ind. 407; 
BitchcoekY. OalvesUm, 96 XJ. 8. 351 (Bk. 24, L. 
ed. 662); ZaJbriskie v. C. C. <fc 0. B. B. Co. 28 
How. 381 (64 U. 8. bk. 16, L. ed. 488); Low v. 
Cent. Pae. B. B. Co. 52 Cal. 60; StewartY. Erie 
Trans. Co. 17 Minn, 372; Oreen Bay d Minn. 
B B. Co. Y. Union S. Co. 107 XJ. S. 98 (Bk. 27, 
L. ed. 413); B. Co. v. McCarthy, 96 U. S. 266 
(Bk. 24. L. ed. 695); San Antonio v. Mehainf, 
96 U. 8. 315 (Bk. 24, L. ed. BIT); Ikiniels ▼. 
Tearney, 102 U. 8. 420 (Bk. 26, L. ed. 189); 
Nat. Bank y. Matthews, 98 U. 8. 621 (Bk. 25, 
L. ed. 188); Nat. Bank v. Whitney, 103 U. 8. 
99 (Bk. 26, L. ed. 443); JPMier v. if, 0. Bank, 
112 U. S. 440 (Bk. 28, L. ed. 764). 

Counsel also specially referred to the recent 
case of Camden £ Atlantic B. B. Co. y. Mays 
Landing, etc. B. B. Co. 4 Cent. Rep. 801. 

The following statutes were also referred to: 

Indiana: Act of Feb. 23. 1853, R. 8. 1881. 
sec 3971 et seg.; Act of March 4, 1853; Act of 
May 4. 1869. R. 8. 1881, sec. 3967 et seq.; Act 
of Jan. 25, 1853, R. 8. 1881. sec. 8968 et seq.-, 
R. 8. Ind. 1881, sees. 3951, 8903; Act of March 
8, 1865; Act of Mait^h 2, 1875, R. 8. 1881, sec. 
8556; Act of March 4, 1863, R 8. 1881, sec. 
4026 et seq.; Act of March 14, 1877, R 8. sec. 
4025; Act of March 16, 1877, sec. ^6)39, R 8. 
1881; Act of April 7, 1881, R 8. 4018; Act of 
Dec 18 1865 

Illinois: Act of Feb. 28, 1854; Act of Feb. 
18» 1855; Act of March 10, 1860. 

(633] JMr Justice Miller deUvered the opinion of 
the court: 

The opinion of the court In this case aooom- 
pmnylng its Judgment, was delivered Yery near 
the dose of the last term; and for that reason, 
among others, a special leave was granted the 
^pellees to file a petition for rehearing at the 
begnning of the present term. 

We have very carcxallj examined this peti- 
tion, and while on one of the main points in 
the case; namely, the statutory authority of the 
Indianapolis & St. Louis RaOroad Company, 
onder the laws of Indiana, to make the lease 
which was the foundation of the suit, there are 
tome other statutes and some other decisions of 
the State and the state court cited, we do not 
(184] think they invalidate the ground on which the 
decision of this court at the last term rested. 

Tt was said in that opizuon that there was no 
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decisive or conclusive ezpresdoii of opinion on 
that subject by the Supreme Court of Indiana, 
and that this court was therefore oompeUed to 
exercise its own Judmient and to follow it in 
deciding the case. We are not able to see in 
the cases cited for the first time in this petition 
anvthing which modifies this proposition. 

The same may be said of the statutes spe- 
cially relied on in the petition. There is, in our 
opinion, no authority found in them for the 
lease by the defendant company of the entire 
road, pro()erty, franchise, ^wers and control 
of the plaintiff's road for ninety-nine years. 

The judgment of the plaintiff against the In- 
dianapolis and 8t. Louis Company remains un- 
affected by the decision of this court, because 
there was no appeal by the latter Company, and 
we see no reason to change our views on th6 
other questions involved in the case. 

The petition is t/iertfore overruled. 

True copy. Test: 

James H. MoKenney, derk. Sup. Court. U. 8. 



HENRY O. HARKNES8. Appt., l^^^l 

RUSSELL & COMPANY. 

(See S. 0. Reporter^ ed. 663-682.) 

Conditional sales— when title does not 
whether uilid-~retiew cf authorities. 

L In the absenoe of fraud, an aipreeinent for a 
oondltiooal iale is good and yalid, as weU against 
third pefBOos as agiunst the parties to the tmnsac^ 
tion. 

2. A bailee of personal property oannot oonvey 
the titJe, or subject It to execution for his own debts, 
untU tiie condition on which the agreement to sell 
was made has been performed. 

[No. 598.] 
Submitted N<n>. 17, 1886. Decided Noo. 8, 1886. 

APPEAL from the 8upreme Court of the 
Territory of Utah. Affirmed. 
The case is stated by the court 
Messrs. Parley L. Wllliamg, James N. 
Kimball and Abbot R* Heywood, for 
appellant. 
Mr. C. W. Bennett* for appeOees. 

Mr. Justice Bradley delivered the opinion 
of the court: 

This is an appeal from the 8upreme Court of 
Utah. The acnon was brought in the District 
Court for Weber County, to recover the value 
of two steam engines and boners, and a port- 
able saw mill connected with each engine. A 
Jury being widved, the court found the facts 
ana rendered Judgment for the plaintiff, Russell 
& Co. The plaintiff is an Ohio conioration, 
and by its agent in Idaho, on the 2d of October, 
1882, agreea with a partnership firm by the 
name of Pbelan <& Ferguson, residents of Idaho, 
to sell to them the nid engines, boilers and 
saw mills for the price of $4)988, nearly all of 
which was secured by certain promissory notes, 
which severally contained the terms of the 
agreement between the parties. One of the 
notes (the others being in the same form) was 
as follows, to wit: 

** Salt Lake City, Oct. 2, 1882. , _ . . ^ 
I "On or before the first day of May, 1883, for l«®*J 
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TBlue received in onesixteen-horseportubk: cn- 

fine, No. 1,026, and one portable sawmill. No. 
28, all complete, bought of L. B. Mattison, 
agent of Russell & Co.. we, or either of us. 
promise to pay to the order of Russell & Co., 
Slassillon, Ohio, |300, payable at Wells, Fargo 
& Co. '8 bank. Salt Lake City, Utah Territory, 
with 10 per cent interest per annum from Octo- 
ber 1, 1882, until paid, and reasonable attorney's 
fees, or any costs that may be paid or incurred 
In any action or proceeding instituted for the 
collection of this note or enforcement of this 
covenant. The express condition of this trans- 
action is such that the title, ownership or pos- 
session of said engine and sawmill does not 
pass from the said Russell & Co., until this 
1 665] nQig Qj^^ interest shall have been paid in full, 
and the said Russell & Co. or his agent, has 
full power to declara this note due and take 
possession of said engine and sawmill when 
they may deem themselves insecure, even be- 
fore the maturity of this note; and it is further 
agreed by the makers hereof, that if said note 
is not paid at maturity, that the interest shall 
be 2 per cent per month from maturity hereof 
till paid, both before and after judgment, if any 
should be rendered. In case said sawmill and 
ennne shall be taken back. Russell & Co. may 
selT the same at public or private sale without 
notice, or they may without sale indorse the 
true value of the property on this note, and we 
agree to pay on the note any balance due there- 
on after such indorsement, as damans and 
rental for said machinery. As to this debt we 
waive the right to exempt or claim as exempt 
any property, real or personal, we now own, 
or may hereafter acquire, by virtue of anv 
liomestead or exemption law, state or federal, 
now in force, or that hereafter may be enacted. 

" P. O., Oxford, Oneida County, Idaho Ter- 
ritory. 

" |800." " Phelan & Ferguson." 

Some of the notes were given for the price 
of one of the engines with its accompanying 
boiler and mill, and the others for the price of 
the other. Some of the notes were paid; and 
the present suit was brought on those that were 
not paid. The property was delivered to Phe- 
lan & Ferguson, on the execution of the notes, 
and subsequently tbey sold it to the defendant 
Harkness, in part payment of a debt due from 
them to him and one Langsdorf. The defend- 
ant, at the time of the sale to him, knew that 
the purchase price of the property had not been 
paid to the plaintiff, and that the plaintiff 
clabned title thereto until such payment was 
made. The unpaid notes given for each eni^ine 
and mill exceeded in amount the value of such 
engine and mill when the action was com- 
menced. 

The Territory of IJaho has a law relating to 
chattel mortgages, requiring that every such 
mortgage shall set out certain particulars as to 
parties, time, amount, etc., with an aflidavit at- 
tached, that it is bona fde, and made without 
666] any design to defraud and delay creditors; and 
requiring the mortgage and afhdavit to be re- 
corded in the county where the mortgagor 
Uves, and In that where the property is located ; 
and it is declared that no chattel mortt^agc shall 
be valid (except as between the parties Uiereto) 
without compliance with these requisites, unless 
the mortgagee shall have actual possession of 
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the property mortgaged. In the present case 
no affidavit was attached to the notes, nor were 
they recorded. 

The court found that it was the intention of 
Phelan & Ferguson, and of Russell & Co., that 
the title to the said property should not pass 
from Russell & Co. until all the notes were 
paid. 

Upon these facts the court found, as conclu- 
sions of law, that the transaction between Phe- 
lan & Ferguson and Russell & Co. was a con- 
ditional, or executory sale, and not an absolute 
sale with a lien reserved, and that the title did 
not pass to Phelan & Ferguson, or from them to 
the defendant; and gave judgment for the plaint- 
iff. The Supreme Court of the Territory af- 
firmed this judgment. 

The first question to be considered Is, whether 
the transaction in question was a conditional 
sale or a mortgage; that is, whether it was a 
mere agreement to sell upon & condition to be 
performed, or an absolute sale, with a reserva- 
tion of a lien or mortgage to secure the pur- 
chase money. If it was the latter, it is conced- 
ed that the lien or mortgage was void as against 
third persons, because not verified by affidavit 
and not recorded as required by the law of 
Idaho. But so far as words and the express in- 
tent of the parties can go, it is perfectly evident 
that it was not an absolute sale, but only an r^g* 
agreement to sell upon condition that the pur- 
chasers should pay their notes at maturity. 
The language is: "The express condition of 
this transaction is such that the title ♦ ♦ ♦ 
does not pjvss ♦ ♦ ♦ until this note and interest 
shall have been paid in full." If the vendees 
should fail in this, or if the vendors should 
deem themselves insecure before the maturity 
of the notes, the latter were authorized to re- 
possess thembclves of the machinery, and credit 
the then value of it, or the proceeds of it if thej 
should sell it, upon the unpaid notes. If this 
did not pay the notes, the balance was still to 
be paid by the makers by way of ** damages 
and rental for said machinery." This stipula- 
tion was strictly in accordance with the rule of 
damages in such cases. Upon an agreement to 
sell, ii the purchaser fails to execute his con- 
tract, the true measure of damages for its breach 
is the difference between the price of the goocls 
agreed on and their value at the time of the 
breach or trial, which may fairly be stipulated 
to be the price they briug on a resale. It can- 
not be said, therefore, that the stipulations of 
the contract were inconsistent with, or repug 
nant to, what the parties declared their inten- 
tion to be; namely, to make an executory aixl 
conditional contract of sale. Such contracts 
are well known in the law and often recognized: 
and when free from any fraudulent intent are 
not repugnant to any principle of justice or 
equity, even thougli ;)ObS(.'Ssion of the property 
! be given to the projx/jsed purchaser. The rule 
i is formulated in the text books and in many 
i ad judg( d cases. In Lord Blackburn's Treatise 
on the Contract of Sale, published forty j'ears 
i ago, two rules are laid down as established: 1. 
That whore, by the agreement the vendor is to 
do anything to the goods before delivery, it is a 
condition precedent to the vesting of the prop- 
erty. 2. That where anything remains to be 
done to the goods for ascertaining the price, 
such as weighing, testing, etc., this is a con- 
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dition prece de nt to the tnnafer of the prop- 
erty. Bhickbarn, Sales, 152. And it li sub- 
sequently ftdded that "the parties may indi- 
cate an intention^ by their agreement, to make 
any condition precedent to the vesting of the 
property, and. if they do so, their intention is 
famllea.'' filackbum. Sales, 107. Mr. Ben- 
iamin, in Us Treatise on Sales of Personal 
Prop^lT, adds to the two formulated rules 
of Lard Blackburn, a third rule, which is 
supported br many authorities, to wit: 8. 
" Where the ouyer & by the contract bound to 
do anything as a condiaon, either precedent or 
ooDCurrent. on which the passing of the 
property depends, the proper^ wDinot pass 
imtu the condition befumlied, even thoush the 
goods may have been actually deliyerea into 
Uie possession of the buyer." Ben]. Sales, 2d 
ed. p. 286; 8d ed. g 820. The autboc cites for 
this proposition Buhop t. ShilUto, 2 B. & Aid. 
829. note a: Brandt ▼ Bou)lby,2 Bam. & Ad. 
982; Barrow ▼. CMei (Lord EUenborough), 8 
Ounp. 92; Steain t. Shephmt (Baron Parke), 1 
Mood. <& Rob. 228; Mires v. Solebay, 2 Mod. 
248» In the last case, decided in the time of 
Charles IL , one Alston took sheep to pasture for 
a certain tune, with an agreement that if at the 
end of that time he should pay the owner a cer- 
tain sum, he should have the sheep. Before the 
time expired the owner sold them to another 
person; and It was held that the sale was ralid, 
and that the agreement to sell the sheep to Als- 
ton, if he would pay for them at a certain day, 
did not amount to a sale, but only to an agree- 
ment The other cases were Instenoes of sales 
of eooda to be paid for in cash or securities on 
deuverr. It was held that the sales were con- 
ditional only, and that the vendors were entitled 
to retake the goods, even after delivery, if 
the condition was not performed, the deliveiy 
being considered as conditional. This often 
happens in cases of sales by auction, when cer- 
tain terms of payment are prescribed, witli a 
condition that if th^ are not complied with, the 
goods may be resold for account of the buyer, 
who is to account for any defldenc^ between 
the second sale and the first Such was the case 
of Lomond t. Davatt, 9 Q. B. 1080, and many 
more cases could be cited. In Orawoour v. Bob- 
ertton, L. R 9 Ch. Div. 419, certain furniture 
dealers let Robertson have a lot of furniture 
upon his paying £10 In cash and signing an 
agreement topav £6 per month (for which 
notes were given) until tlie whole price of the 
furniture should be paid, and when dl the in- 
stallments were paid, ana not before, the fumi- 
tore was to be the property of Robertson; birt 
] If he failed to pay any of the Installments, the 
owners were authorised to take possession of the 
p r op erty, and all priorpayments actually made 
were to De forfeited. The court of appeals held 
that the proper^ did not pass by this agreement, 
and could not be taken as Robertson's property 
by his trustee under a liquidation proceeding. 
llie same conclusion was reached in the sutee- 

Sent case of Oraweourr. Salter, L. R 18 Ch. 
V. 80. In these cases, it Is true, support of the 
transaction was sought from a custom which 
prevails In the places where the transactions 
took place, of hotel keepers holding their furni- 
ture on hire. But they show thatthe Intent of 
the parties win be recognized and sanction^ 
wbere it iinot contraiy to the policy of the law. 
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This policy, in Bnglaad, Is declared by statute. 
It has long been a provision of the English 
bankrupt laws, beginning with 21 James L, 
chap. 10, that if any person becoming bankrupt 
has in hto possession, order, or disi^tion, by 
consent of the owner, any goods or chattels of 
which he is the reputed owner, or takes upon 
himself the sale, alteration, or disposition 
thereof as owner, such goods are to be sold for 
the benefit of his creditors. This law has had 
the effect of preventing or defeating conditionid 
sales accompanied by voluntary deuveiy of pos> 
session, except In cases like those before referred 
to, so that very few decisions are to be found In 
the English books directly Inpolnt on the ques- 
tion under consideration. Tlie foUowingcase 
presents a fair Illustration of the iflglish law as 
baaed upon the statutes of bankruptcy. In Born 
T. Baker, 9 East, 215, the owner of a term in a 
distillery, and of the apparatus and utensils 
employed therein, demised the same to J. & S. 
In consideration of an annuity to be paid to the 
owner and his wife during their several lives, 
and upon their death the lessees to have the 
liber^ of purchasing the residue of the term 
and the apparatus and utensils; with a proviso 
for re-entry if the annuity should at any time 
be two months In arrear. The annuity having 
become in arrear for that period, instead of 
making entry for condition broken, the wife 
and administrator of the owner brought suit to 
recover the arrears, which was stopped by the 
bankruptcy of J. & S. The question then 
arose wneuier the utensils passed to the assign- 
ees of J. & S. under the Bankrupt Act as being f^j^^ 
in their possession, order and disposition, as re- i ^ ' ^ J 
puted owners; and the court held that they did; 
out that If there had been a usase In the trade 
of letting utttisils with a distillery, the case 
would have admitted a different consideration, 
since such a custom might have rebutted the 
presumption of ownerSiip arisin|g from the 
possession and apparent order ana disposition 
of the goods. This case was followed in Biol- 
roud V. Ovymie, 2 Taunt 176. 

This presumption of property In a bankrupt 
arising nom his jpossesraon and reputed owner- 
ahip berame so deeply imbedded in the English 
law that In process of time many persons in 
the profession, not adverting to its origin in 
the statute of banloiiptcy , were led to regard it 
as a doctrine of the conunon law; and, hence. 
In some States In this country, where no such 
statute ezista, the principles of the statute have 
been followed, and conditional sales of the kind 
now under consideration have been condemned, 
dther as bdng fraudulent and void as against 
(^editors, or as amounting, In effect, to abso- 
lute sales with a reserved lien or mortgage to 
secure the payment of the purchase money. 
This view is based on the notion that such sales 
are not allowed by law, and that the intent of 
the parties, however honestly formed, cannot 
legally be carried out The insufficiency (^ this 
argument is demonstrated by the fact that con- 
ditional sales are admissible in several acknowl- 
edged cases, and, therefore, there cannot be 
any rule of law against them as such. Th^ 
may sometimes be used as a cover for fraud; 
ana when this Is charged, all the drcumstances 
of the case, this Inchided, will be open for 
the consideration of a Jury. Where no fraud 
Is intended, but the honest purpose of the pnr- 
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ties Is that the vendee shall not have the 
ownership of the goods until he has paid for 
them, there is no general principle of law to 
prevent their purpose from navin^r effect 

In this country, in States where no such stat- 
ute as the English Act referred to is in f orce» 
many decisions have been rendered sustaining 
conditional sales accompanied by delivery of 
possession, both as between the parties them- 
selves and as to third persons. 
In Httssey v. Thornton, 4 Mass. 405, decided 

14171] in 1808, where goods were ddlvered on board 
of a vessel for the vendee upon an agreement 
for a sale, subject to the condition that the 
goods should remain the property of the 
vendors until they received security for pay- 
ment, it was %eld, OhitfJtutiee Parsons deliv- 
ering the opinion, that the property did not 
n, and thifit the goods coula not be attached 
^ he creditors of the vendee. This case was 
followed in 1822 bv that of Marston v. Baldmn, 
17 Mass. 606, which was replevin against a 
sheriff for taking goods which the plaintiff had 
agreed to sell to one Holt, the defendant in the 
attachment; but by the agreement the property 
was not to vest in Holt until he should pay 
$100 (part of the price), which condition was 
not performed, though the goods were deliv- 
ered. Holt had paid $75, which the plaintiff 
did not tender back. The court held that it was 
sufficient for the plaintiff to be ready to repay 
the money when he should be requested, and 
a verdict for the plaintiff was sustained. In 
BarreU v. Pritchard, 2 Pick. 512, the court 
said: *'It is impossible to raise a doubt as to 
the intention of the parties, for it is expresslv 
stipulated that 'the wool before manufactured, 
after being manufactured, or in any stage of 
manufacturing, shall be the property of the 
phiintiff until the price be paid.' It is difficult 
to imagine any good reason why this airree- 
ment should not bind the parties. * * * The 
case from Taunton, Bolroyd v. Oioynne. was 
a case of a conditional sale; but the condition 
was void as against the policy of the Statute 21 
Jaa 1, chap. 19, § 11. It would not have 
changed the decision in that case if there had 
been no sale; for, by that statute, if the true 
owner of goods and chattels suffers another to 
exercise such control and management over 
them as to give him the appeaxance of being 
the real owner, and he becomes bankrupt, the 
goods and chattel<« shall be treated as his 
property, and sliall be assigned by the commis- 
sioners for the bensfit of his creditors. The 
case of Bom v. Baker Uupra] also turned on 
the same point, and nothing in either of these 
cases has any bearing on the present question." 
In OooffiU V. Bwtfmd d K. B.B.R Ch.9 
Gray, 646^ the rights of a bona fide purchaser 
from one m possession under a conditional sale 
of goods were specifically discussed; and the 
court held, in an able opinion delivered by Mr, 

£672] Justice Bigelow, that a sale and delivery of 

goods on condition that the title shall noj^ vest 
1 the vendee until payment of the price, passes 
no title until the condition is performed; and 
the vendor, if guilty of no laches, may reclaim 
the property, even from one who has pur^ 
chased from his vendee in good faith and 
without notice. The learned Justice commenced 
his opinion in the following terms: "It has 
long been the settled rule of law in this Com- 
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monwealth that a sale and deliveiy of goods, on 
condition that the property is not to vest until 
the purchase money is paia or secured, does not 

rs the title to the vendee; and that the vendor, 
case the condition is not fulfilled, has a 
right to repossess himself of the goods, both 
a^nst the vendee and against his creditors 
claiming to hold them under attachments. " He 
then addresses himself to a consideration of the 
rights of a bona fide purchaser from the vendee, 
purchasing without notice of the condition on 
which the latter holds the goods in his posses- 
sion; and he concludes that they are no greater 
than those of a creditor. He says: " All the 
cases turn on the principle that the compliance 
with the conditions of sale and delivery is. by 
the terms of the contract, precedent to the 
transfer of the property from the vendor to the 
vendee. The venaee in such cases acquires no 
proper^ in the goods. He is only a bailee for 
a specific purpose. The delivery which in or- 
dinary cases passes the title to the vendee must 
take effect according to the agreement of tlio 
parties, and can operate to vest the property 
only when the contingency contemplated by 
the contract arises. The vendee, therefore, in 
such cases, having no titie to the property, can 
pass none to others. He has onl^ a bare right 
of possession, and those who claim under hi ni. 
either as creditors or purchasers, can acquire u< > 
higher or better title. Such is the necessary re 
suit of carrying into effect the intention of the 
parties to a conditional sale and delivery. An> 
other rule would be equivalent to the denial ol 
the validity of such contracts. But they cer 
tainly violate no rule of law, nor are they con 
trary to sound policy." 

This cose was followed in Sargent t. Metcalf, 
6 Gray, 806 ; Deshon v. Bigdaw, 8 Gray, 159. 1678] 
Whitney Y. Eaiom 15 Gray, 225; Birschomy. 
Canney, 08 Mass. 149; and Ohaeey, IngaUs, 122 
Mass. 881, and is believed to express the settled 
law of Massachusetts. 

The same doctrine prevails in Connecticut, 
and was sustained in an able and learned opin- 
ion of Ofiief Justice Williams, in the case of 
Forbes «. Marsh, 15 Ck)nn. 884, decided in 1848, 
in which the principal authorities are reviewed. 
The decision in this case was followed in the 
subsequent case of BartY. Carpenter, 24 Conn. 
427, where the question arose upon the daim 
of a bona fide purchaser. 

In New York the law is the same, at least so 
far as relates to the vendee In a conditional 
sale, and to his creditors; though there has been 
some diversity of opinion in its application to 
bona Me purchasers from such vendee. As 
early as 18&3, in the case of Baggerty v. Palmer, 
6 Johns. Ch. 487, where an auctioneer had de- 
livered to the purchaser ^oods sold at auction, 
it being one of the conditions of sale that in- 
dorsed notes should be given in payment, 
whidi the purchaser failed to give, Chancellor 
Kent held that it was a conditional sale and do 
livery, and gave no title which the vendee 
coula transfer to an assignee for the benefit of 
creditors; and he said that the cases under the 
English Bankrupt Act did not apply here, llie 
chancellor remarked, however, that '* If I lie 
goods had been fairly sold by P. (the condi- 
nonal vendee), or if the proceeds had becu 
actually appropriated by the assignees, beforo 
notice of tins suit and of the injunction. thercTn. 
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edy would hftfa been gone." In Strong ▼. 
Ta^fhr, 9 Hill, 826, Nelson, Oh, J,, pronounc- 
ing the opinion, it was held to be a conditionail 
nle where the agreement was to sell a canal 
boat for a certain sum to be paid in freighting 
flour and wheat, as directed by the vendor, he 
to have half ^e freight until paid in full 
with interest. Before the money was all j>aid 
the boat was seized under an execution against 
the vendee; and, in a suit by the vendor against 
the sheriff, a verdict was found for the plaSmtiff , 
mkder the instruction of the court, and was 
lustained in banc, upon the authority of the 
Massachnsetts case of BarreU v. Ptitcha/rd, 
(1741 (ftfpra]. In Herring v. JSbppoek, 15 N. Y. 409, 
the same doctrine was followed. In that case 
there was an agreement in writinflr for the sale 
of an iron s£fe, which was delivered to the 
vendee and a note at six months given there- 
for; but it was expressly underst^xi that no 
title was to pass until the note was paid; and 
if not paid. Herring, the vendor, was author- 
ized to retake the safe and coUect all reason- 
able charges for its use. The sheriff levied on 
the safe as the property of the vendee, with 
notice of the plaintiff's claim. The court of 

appeals held that the title did not pass out of 
ening. Paige, «/., said: "Whenever there 
is a condition precedent attached to a contract 
of sale, which is not waived by an absolute 
and unconditional delivery, no title passes to 
the vendee until he performs the conaition, or 
the seller waives it Ck>mstock, J., said Uiat 
If the question were new, it might be more in 
accordance with the analogies of the law to re- 

I gard the writing given on Uie sale as a mere 

security for the debt in the nature of a per- 
sonal mortgage; but he considered the law as 
having been settled by the previous cases, and 
the court onanimously concurred in the decis- 
ion. 

In the cases of Smith v. Lf/nea, 5 N. Y. 41, 
andTTartv. Orem, 85 Barb. 586; 8. O. 88 N. Y. 
556, it was held that a bona fide purchaser, 
without notice, from a vendee who is in pos- 
session under a conditional sale, will be pro- 
tected as against the original vendor. These 
cases were reviewed and, we think, substantial- 
ly overruled in the subsequent case of Ballard v. 
Burgett,40'S.Y. 814, in whichseparate elaborate 
opinions were delivered by Judges Qrover and 
Lott This decision was concurred in by Chief 
Judge Hunt and Judgee Woodruff, Mason and 
Danids, Judgee James and Murray dissenting. 
In that case Ballard agreed to sell to one Francea 
yoke of oxen for a price agreed on, but the 
contract had the conaition "Uiat the oxen were 
to remain the property of Ballard until they 
•hould be paid for.'' The oxen were delivered 
to France, and he subsequently sold them to 
the defendant Burgett, who purchased and re- 
ceived them without notice that the plaintiff 
had any claim to them. The court sustained 

l^e , Ballard's daim; and subsequent cases in New 
' York are in harmony with this decision. See 
Cole V. Mann, 62 N. Y. 1; Bean v. Edge, 84 N. 
Y. 510. 

We do not perceive that the case of Dotee v. 
Kidder, Si N. Y. 121, is adverse to the ruling 
in BaUard v. Burgett. There, although the 
plaintiffs stipulated that the title to the com 
abcwld not pass until payment of the price 



indorsed andddivered to the purchaser the evi- 
dence of title; namely, the wdgher's return, to 
enable him to take out the bill of lading in his 
own name, and use it in raising funds to pay 
the plaintiff. The purchaser mUsappropriated 
the funds, and did not pay for the com. Here 
the intent of both parties was that the purchaser 
might dispose of the com, and he was merely 
the trustee of the plaintiff, invested by him 
with the legal titie. Of course the innocent 
party who purchased the com from the first 
purclioser was not bound by the equities be- 
tween him and the plaintiff. 

The biter case of Fcn'kor v. Baxter, 86 N. Y. 
536, was precisely similar to Doum v. Kidder; 
and the same principle was involved in Faneell 
V. Importere d Tradere Bank, 90 N. Y. 488, 
where the plaintiff delivered his own note to a 
broker to get it discounted, and the latter 
pledged it as collateral for a loan made to him- 
self; the legal title passed, and alUiouffh, as 
between the plaintiff and the broker, the for- 
mer was the owner of the notcanrl its proceeds, 
yet that was an equity which was not binding 
on the innocent holder. 

The decisions in Maine, New Hampshire and 
Vermont are understood to be substantially to 
the same effect as Uiose of Massachusetts and 
New York; though by recent statutes in Maine 
and Vermont, as also in Iowa, where the same 
ruling prevailed, it is declared in effect that no 
agreements that personal propert^^ bargained 
and delivered to another shdl remain the prop- 
erty of the vendor, shall be valid against third 
persons without notice. Oeorge v. Stubbe, 26 
Me. 243; Sawyer Y. Fisher, 82 Me. 28; Brawn v. 
ffaynee, 52 Me. 578; BoynUm v. Litiby, 62 Me. 
253: Bogerey, Whitehouee, 71 Me. 222; Sargent 
V. OHe^ N. H. 825; McFarland v. Farmer, 
42 N. H. 886; King v. Batee, 57 N. H. 446; 
Ilefflin V. Bell, 80 Vt. 184; Armington v. Houe- 
ton, 88 Vt. 448; Falee v. Boberte, 88 Vt. 508; ^^^^^ 
Duncan v. Stone, 46 Vt 128; Muaelegy. Shot- [o76] 
tuck, 48 Iowa, 540; Thorpe v. Fowler, 57 Iowa, 
541. 

The same view of the law has been taken in 
several other States. In New Jersey, in the 
case of Cole v. Berry, 18 Vroom, 808, it was held 
that a contract for the sale of a sewing ma- 
chine to be delivered and paid for by install- 
ments, and to remain the property of the vend- 
or until paid for, was a conditional sale, and 
gave the vendee ao title until the condition 
was performed; and the cases are very fully 
discussed and distingubhed. 

In Pennsvlvania £e law is understood to be 
somewhat different It is thus summarized bv 
Judge Depue, in the opinion delivered in CM 
V. Berrv, where he says: *'In Pennsylvania a 
distinction is taken between delivery under a 
bailment, with an option in the bailee to pur- 
chase at a named pnce, and a delivery under s 
contract of sale containing a reservation of title 
in the vendor until the contract price be paid; 
it being held that in the former instance, prop- 
erty does not pass, as in favor of creditors and 
purchasers of the bailee, but that, in the latter 
instance, delivery to the vendee subjects the 
property to execution at the suit of his cred- 
itors, and makes it transferable to bona fide pur- 
chasers. Chamberlain v. Smith, 44 ra. 481; 
Bose V. SUyry, 1 Pa. 190; Martin v. Mathiot. 
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4»k'* Bu^ if «he learned Judge adds: "ThiB 
dUneCloii is discredited by tSe mat weight 
of anthori^, which pata poflseBaon under a 
conditional contract of sale, and poaBeasion 
under a bailment on the same footing— liable 
to be aanHed by creditors and purchaBers for 
actual fhMid, but not fraudulent perse." 
In this ooonection see the case of On>landY, 



Beemui, 4 Wash. (0. 0.) 688, where Mr, Jue- 
M00 w'ashinja;ton and Judge Peters, the former 
delivering the opinion of the court, sustained a 



conditional sale and delivery against a pur- 
chaser from the vendee, who chdmed to be a 
&0iuijld9 purchaser without notice. 

In Ohio the validity of conditional sales ac- 
companied by delivery of possession is fuUy 
sustained. The latest reported case brought to 
our attention is that of OaU v. Seynumr, 40 
Ohio St. 070, which arose upon a written con- 
[6771 ^^^^^ contained in several promissory notes 
^ given for installments of the purchase money 
of a machine, and resembling very much the 
contract in the case now under consideration. 
Following the note, and as a part of the same 
document, is this condition: ''The express con- 
ditions of the sale and purchase of the Separator 
and Horse-Power for which this note is given, 
is such that the title, ownership, or poenssion 
does not pass from the said Seymour, Sabin & 
Co., until this note, with interest, is paid in 
full. The said Seymour, Sabin & Co. have 
full power to declare this note due and take 
possession of said Separator and Horse-Power 
at any time th^ may deem this note insecure, 
even before the maturity of the note, and to 
sell the said machine at public or private sale, 
the proceeds to be applied upon the unpaid bal- 
ance of the purchase price." The machine 
was seized under an attachment issued against 
the vendee, and the action was brought bv the 
vendor against the constable who servea the 
attachment The case was fuUy argued, and 
the authorities wo and eon duly conadered by 
the court, which sustained the condition ex- 
pressed in the contract and aflSmied the Judg- 
ment for the plaintiff. See also SaruUn t. 
^sftar, 28 Ohio Bt 680. 

The samelawprevafls in Indiana: S^ireman 
T. Jaekeon, 14 Ind. 460; Dunbarv. Bmolee, 28 
Ind. 226; Bradihaw t. Wamor, 64 Ind. 68; 
Eddtonr. Warner. 60 Ind. 214; MeOirrY. Sett, 
60 Ind. 248. 

The same in Michigan: WhitneM t. IfeChfh 
neU, 29 Mich. 12; Bmilh t. Zmv, 42 Mich. 6; 
Marquettel^ff. Ob. t. Jeferf,4» MIdL 288. 

Thesame in Ifissouri: BldffeteMT. EenneA/, 
62 Mo. 24; Wanglerr. Fremkin, 70 Mo. 6^; 
Sumner r. Oottey, 71 Mo. 12t 

The same in Alabama: Fairbanki t. Burehu 
(h. 67 Ala. 109; SumnerY. Woodk, 67 Ala. 189. 

The same in several other States. For a very 
elaborateicollectioii of cases on the subject, see 
Mr. Bennett's note to BaHamin on Sales, 4th 
ed., section 820, pp. 829-^. and Mr. Free- 
ra781 ™<m's note to Kanaga v. linftor, 70 Am. Dec. 
^ * 62; 7 Ohio St 184. ItisunneceBsarytoquote 
further from the decisions; the quotations al- 
ready made show the gromids and reasons of 
the rule. 

The law has been held differently in Illinois, 
and very nearly in oonf ormi^ with the Bn- 
glish decisions under the operanon of the Bank- 
rupt Law. The doctrine of the Supreme Court 



of that State is that if a person agrees to sell 
to another a chattel on condition tmU the price 
shall be paid within a certain time, retaming 
the title in himself in the meantime, and deliv- 
ers the chattel to the vendee so as to clothe him 
with the apparent ownership, a bojia Ode pur- 
chaser or an execution creditor of the latter is 
entitled to protection as i^nst the cUdm of 
the original vendor. Brundage v. damp. 21 
m. 880; MoOormick v. Sadden, 87 HI. 870; 
MurehY.Wriohi, 46 HI. 488: Mch. Cent. B. 
B. Co. V. Phmpe. 60 m. 190; Luoae v. Oanv^ 
Ml, 88 m. 447; Van Dtuar v. AUen, 90 m. 
499. Perhaps the Statute of Illinois on the 
subject of chattel mortgages has influenced 
some of these decisions. The statute declara 
that '* No mortgage, trust deed, or other con- 
veyance of personal property, having the effect 
of a mortgage or lien upon such proi>erty, ia 
valid bM against the rights and interests of any 
third person, unless the possession thereof tie 
deliv^^ to and remain with the grantee, or the 
instrument provide that the po^ession dT the 
property may remain with the mntor, and the 
msdniment be acknowledged and recorded." It 
has been supposed that this statute indicates a 
rule of public policy condemning secret liens 
and reservations of title on the put of vendors, 
and makinff void all i(greements for such liens 
or reservations unless registered in the manner 
required for chattel mortgages. At all events, 
the doctrine above refexred to has become a 
rule of property in Illinois, and we have felt 
bound to ODserve it as such. In the case of 
ffenetf v. B I, Locomotive Works, 98 U. 8. 664 
[Bk. 28, L. ed. 1008], where a Rhode Island 
company leased to certain Illinois railroad con- 
tractors a locomotive engine and tender at a 
certain rent, payable at stated times during the 
ensuing year, with an agreement that if the 
rent was duly paid the ennne and tender should 
become the property of £e lessees, and posses- 
sion was delive^ to them, this court, being sat- 
isfied that the transaction was a conditionalsale, 
and that, by the law of Illinois, the reservadoa tM 
of title ty the lessors was void as against third 
persons, unless the agreement was recorded 
(which it was not in proper time), decided that a 
levy and sale of the property in Illinois, under 
a Judgment against the lessees, were valid, and 
tlmt Sie locomotive works could not xedalna 
it Mr, Justice Davis, delivering the ofrfnion 
of the court, said; "It was decided tly thia 
court hi Oreen v. Van Busktrk. 6 Wafi. 80T 
[72 U. 8. bk. 18, L. ed. 599], and 7 Wall. 18» 
[74 XT. 8. bk. 19, L. ed. 109], that the UabiUty 
of propeorty to oe sold under legal process, is- 
suing from the courts of the State where it i» 
situated, must be determined by the law there, 
rather than tliat of the lurisdiction where tbe- 
owner lives. These dednons rest on the ground, 
that every State has the rifht to regulate the- 
transfer of property within Its limits, and ihmx 
whoever sends property to it impliedly submits 
to the regolations concerning Its transfer in, 
force there, although a different rule of trans- 
fer prevails in the Jurisdiction where he resides. 
• • • The policy of the law inDlineis wHlnoc 
permit the owner of personal prop ert,y to sell 
It, either abaolutely or conditionally, and still 
continue in possesaion of it Poasefloon is one 
of the strongest evidences of title to this 
of property, and cannot be ri^g^tfuDyi 
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from the title, except in the manDer pointed 
oat bj the etatate. The courts of Elinoia say 
that to suffer, without notice to the world, the 
real ownership to be in one person, and the os- 
tensible ownership in another^ j^ves a false 
credit to the latter, and, in this way, works an 
faijniy to third persons. Accordingly, the ac- 
UmX owner of personal proper^ creating an in- 
terest In another to whom it is ddirered, if 
desirous of pressrring a lien on it, must comply 
with the proYisions of the Chattel Mortgage 
Act. R B. HL 1874, 711, 712." The nihids 
esses are then referred to by the learned Justice 
to diow the precise condition of the law of that 
State on the subject under consideration. 

The case of Baney y. B. L LoeomoUve Workt 
k relied on l^ the appdlants in the presentcase 
as a decision in their favor; but tms is not a 
oorred conclusion* for it is apparent that the 

(160] only points dedded in that case were: first, that 
it was to be soyemed by the law of Illinois, the 
place where uie proper^ was situated ; secondly, 
that by the law of lUmois the agreement for 
continuing the title of the property in the ven- 
dors, after its delivery to the vendees, whereby 
the latter became the oetensible owner, was 
foid ai acainst third persons. This is all that 
wss decided, and it does not aid the appellants, 
unless they can show that the law as held in B- 
linds, contrary to the great weight of authority 
inSnglandand thiscountrv, is tlmt which should 
govern the present case. And this we think they 
cannot do. We do not mean to say that the 

' minoia doctrine is not supported by some de- 
dsiona in other States. There are such deds- 
iODs; but they are few in number compared 
with those in which it is held that conditional 
isles are vidid and lawful, as wdl against third 
persons as against the parties to the contract. 

I The appeflants, however, rely with much 

confidence on the decision of this court in fl^yy- 
f^rd T. DnoU, lOS U. 8. 285 [Bk. 26, L. ed. 
16Cf], a case comhig from MisBouri, where Uie 
law allows and suiSsins conditional sales. But 

j we do not think that this case, any more than 
that of Btrmg v. B. L ZoeomoHve Worlu, will 
be found to support their views. The whole 
question in Bsrvfard v. I>avi$, was as to ttie 
ooostraction of tEe contract. This was in Uie 
form of a lease; but it oontained provisions so 
irreeondlable with the idea of its being really 
a lease, and so demonstrable that it was an ab- 
solute sale with a reservation of a mortgage lien, 
that the latter interpretation was given to it by 
the court. This interpretation rendered it ob- 
noxious to the Statute of Missouri reqidrine 
DMRtages of personal property to be recorded, 
hi oraer to be valid as against third persons. 
It was conceded by the court, in the opinion 
ddlTered bv Mr. JiuUee Strong, that if the 
agreemoit had really amounted to alease, with 
an afneement for a conditional sale, the cliUm 
of the vendors would have beei^ valid, llie 
first two or three sentences of the opinion fur- 
nish a key to the whole effect of the decision. 
Hr, Jtmee Strong says: "The correct deter- 
mination of this case depends altogether upon 

lis U. 8 



the construction that must be |riven to the eon- 
tract between the Jackson Jk Bhnp Company 
and the railroad company, against which the 
defendants below recovered their Judgment and 
obtained their execution. If that contract was 
a mere lease of the cars to the niilit)ad com- 
nany, or if it was only a conditional sale, which 
aid not pass the ownership until the condition 
should be performed, the property was notsub- 
Ject to levy and sale under execution at the suit 
of the defendant against the company. But if, 
on the other hand, the title passed by the con- 
tract, and what was reserved by the Jackson 
A Sharp Company was a lien or security for 
the payment of the price, or what is called 
sometimes a mortgage back to the vendors, the 
cars were subject to levy and sale as the prop- 
ertyof the railroad company." 

The whole residue of the opinion is occupied 
with the discussion of the true construction of 
the contract; and, as we have stated, the con- 
clusion was reached that it was not really a 
lease nor a' conditional sale, but an absolute 
sale with the reservation of a lien or security 
for the payment of the price. This ended the 
case; for, thus interpreted, the instrument 
inured as a raortgafe In favor of the vendors, 
and ought to have been recorded in order to 
protect them against third persons. 

But whatever the law may be with regard to 
a bona fide purchaser from the vendee in a con- 
ditionail sale, there is a circumstance in Uie pres- 
ent case which makes it dear of aU difficulty. 
The appellant in the present case was not a 
bona fide purchaser witnout notice. The court 
below finds that at the time of and prior to the 
sale he knew the purchase price of theproperty 
had not been paid, and that Russell & Company 
claimed UUe thereto until such payment was 
made. Under such circumstances, it is almost 
the unanimous opinion of aU the courts that 
he cannot hold the propoty as against the true 
owners. But as the nuings of tms court have 
been, as we think, somewhat misunderstood, 
we have thought it proper to examine the sub- 
ject with some care, and to state what we re- 
gard as the general rule of law, where it is not 
affected by local statutes or local decisions to 
the contruy. 

It is only necessary to add that there is noth- 
ing either in the statute or adjudged law of 
I<Mho to prevent, in this case, the operation of 
the general rule, which we consider to be es- 
tablished by overwhelming authority; namely, 
that, in the absence of fraud, an agreement for 
a conditional sale is good and valid, as wdl 
against third persons as affainst the parties to 
the transaction; and the further rule, that a 
bailee of persoiial property cannot convey the 
title, or subject it to execution for his own aebts, 
until the condition on which the agreement to 
sell was made has been performed. 

ITiejudffmentqf the Supreme Oouriqftke Ilr* 
ritorp of Uiah i» c^firmed. 

True OOP J. Test* 

James H. MoKeonej, Clerk, Sop. Ooot^ 1L 8. 
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[99] yiOKSBURG Ain> MEHIDIAN RAIL- 
ROAD COMPANY, ^f. in Err.. 

MARY B. O'BRIEN and JOHN J. 

O'BRIEN. 

(See 8. a Beporter's ed. 1)9-101.) 

Action agaimt railroad corporation for perMonal 
ir^furiei— evidence, 

L In an aotlon against a railroad oorporaUon to 
reooTer damaffea for personal injuries, a written 
statement* maae bj a jphyaioian prior to the com- 
menoemeot of the salt, as to the condition of the 
tniurod party,and stated by the physician in his dep- 
odtion to be a oorreot desoriptlon of the patients 
ooDdltion at the times mentioned, was inadmissible 
ander the drotunstances of the ease as OTldence of 
the lacti therein alleged. 

2. Where there Is error in the record this ooort wHl 
direct a reversal, unless it appears beyond doubt 
that the error complained of did not and could not 
baveprejudioed the rights of the party. 

8. Evidence that the engineer having tn <diarge 
defendant's train at the time of the accident stated, 
ten to thirty minutes after the accident, that the 
speed of the train was about elflrbteen miles an 
boor, was inadmissible to prove the rate at which 
the train was moving. 

[No. 12.1 
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N ERROR to the Circuit Court of the United 
States for the Southern District of Mississip- 
pi Bevereed. 

The case is stated by the court. 

Meetre. Edfl^mr M« Johnson* Oeo. Hoadly, 
Bdward OoUton and Wm. L. JSugent, for plaint- 
iff in error. 

Mr. T. O. Catchfny, for defendants in 
errof. 

1 100] j^. Juetiee H&rlaA deUvered the opinion of 
<he court: 

This action was brought by Mary £. O'Brien 
and her husband, John J. O'Brien, to recover 
damages sustained in consequence of personal 
injuries reoelTed by the wife in September, 
iSSi, whila a passenger upon the Yicksburg 
and Meridian Raikoad. The declaration al- 
leges that the Company "so carelessly, negli- 
gently, and unskillfuUy constructed and main- 
tainea its railroad trade, en^e and cars, and 
10 carelessly, negligently and unskillfuUy con* 
ducted itseu in the management, control and 
ninning of the same," that Uie car in which Mrs. 
(VBrien was seated as a passenger was thrown 

119 U. 8. 



from the railroad track and overturned, where- 
by she was seriously injured. There was a 
verdict and judgment for $9,000 in favor of the 
plaintiffs. 

1. At Uie trial the plaintiffs offered to read to 
the lury the deposition of a physician, and did 
reaa the first, second and Uiira interrogatories 
propounded to him. and the answers thereto. 
Responding to the first and second interroga- 
tories, he stated, among other things, that aU 
attendance upon Mrs. O'Brien commenced on 
the 16th of September, 1881; that he found her 
suffering extreme pain and in a very nervous 
condition, resulting a few hours before from a 
railroad accident on defendant's road; that 
such was the cause of her injuries he knew from 
her own answers, from the statement of her hqxi 
brother-in-law, and from attending others who 1 ' 
were on the train with her. The third interrog- 
atory and answer were as follows: 

"8, Look 'on the accompanying statement, 
dated November 26, 1881, and state if it was 
written by you at the date it bears, for what 
purpose it was written, and to whom it was 
delivered. Does the statement represent sub- 
stantially and correctly Mrs. O'Brien's condi- 
tion, as It appeared when you first saw her, and 
as it continued up to November 26. 1881? 

"Answer: I have looked upon the statement 
referred to, which was written by myself, at 
Mr. O'Brien's request, at the date mentioned, 
when be was about to take his wif? away from 
here to his home in New Orleans, and was in- 
tended to convey an idea of how she was when 
I was called to see her, and what her condition 
was when she left my charge; and in my opin- 
ion I correctly stated her condition at times re- 
ferred to." 

The written statement referred to in the inter- 
rogatory was signed by the witness, and at- 
tached to his deposition as an exhibit. It was 
addressed to Mr. O'Brien, and sets forth, with 
much detail, the nature of the injuries received 
by the wife, and their effect upon her bodily 
and mental condition. It also embodied an ex- 
pression of Uie witness* opinion as to the prob- 
able length of time within which she mignt re- 
cover from her injuries. The plaintiff, before 
reading the remaining interrc^ialories and an- 
swers, offered to read this statement to the 
jury as evidence. The Company objected upon 
these grounds: that it was not miBde by the 
witness under oath, and in defendant's pres- 
ence, or with its knowledge and consent; that 
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it was heamj eridenoe and, therefore, wholly 
incompeteDt; and that, in any event, it could 
only be referred to by the witness to refresh 
his recoUecUon. The court overruled the objec- 
tion and permitted the statement to be read in 
evidence, the defendant taking an exception 
thereto, which was allowed. The remainder 
of the deposition was then read to the jury. 

We are of opinion that this ruling cannot be 
[102] sustained, upon anyprinciple recognized in the 
law of evidence. The authorities are uniform 
in holding that a witness is at liberty to exam- 
ine a memorandum prepared by him, under the 
circumstances in which this one was, for the 
purpose of refreshing or asBisting his recollec- 
tion as to the facts stated in it. 

But there are adjudged cases which declare 
that, unless prepared in the discharge of some 
public dutv, or of some duty arising out of the 
business relations of the witness witn others, or 
in the regular course of his own business, or 
with the knowledge and concurrence of the 
party to be chiuged, and for the purpose of 
charging him. such a memorandum cannot, 
under any drcumstances, be admitted as an 
instrument of evidence.* There are, however, 
other cases, to the effect that where the wit- 
ness states, under oath, that the memorandum 
was made by him presently after the transac- 
tion to which it relates, for the purpose of per- 
petuating his recollection of the facts, andUiat 
he knows it was correct when invpued, al- 
though after reading it he cannot reeall the cir- 
cumstances so as to state them alone from mem- 
ory, the paper may be received as the best evi- 
dence of which Uie case admits, f 

The present case does not require us to enter 
upon an examination of the numerous author- 
iuGs upon this general subject; for, it does not 
appear here but that at the time the witness tes- 
tified he had, without even looking at his wilt- 
ten statement, a clear, distinct recollection of 
every essential fact stated in it. If he had 
such present recollection, there was no neces- 
sity whatever for reading that paper to the luiy. 
Applying, then, to the esse the most liberal nue 
announced in any of the authorities, the ruling 
by which the plalntifb were allowed to read 
the physician's written statement to the Jury as 
evidence, in itself, of the facts tha«in rodted, 
was enoneoua. 
[lOS] It ia. however.dahned, fai behalf of the 
plaintiffs, that in his answers to other interroga- 
tories the physician testified, apart from Uie 
certificate, to the material fnctB embodied in it, 
and that therefore the reading of it to the jury 
could not have prejudiced the rights of the de- 
fendant, and, for that reason should not be a 
ground of reversal 

We are unable to say that the defendant was 
not injuriously affected by Uie reading of the 
physician's certificate in evidence. U is not 
easy to determine what wdght was given to it 
by the jury. In estimating the damages to be 
awardra in view of the extent and character of 

«Liffhtner >. WIke, 4 8. ft R. SOB; Oalvert t. Flts- 
geralo, Lltt. SeL CSas. 888; Lawrenoe t. Barker, 6 
wend. 806: Redden y. Spruanoe, 4 Harr. (DeL) 207-8: 
Field V. Tbompeon, 110 Mass. lU. 

f RuaseU v. H. R. B. B. Oo. 17 N. Y. 140: Guy v. 
Head,»N.Y.406eMeira]T.IthaoaftO.R. RTOo. 
16 Weod. 666; Kelsea y. FleCoher, 48 N. H. 288; Ha- 
ven T. Wendell, 11 N. H. US: Mlms v. Stordevant, 
l6A]a.6IO;8tatev.Raw]s,2NottftHoa881,8B4. 



the injuries received, the Jury, for aught that 
the court can know, may have been largely con- 
trolled by its statements. The practice of 
admitting the unsworn statements of wit- 
nesses, prepared in advance of trial, at the re- 
quest of one party and without the knowledge 
of the other party, dtould not be encouraged by 
further departures from the established rules of 
evidence. 

While this court will not disturb a Judgment 
for an error that did not operate to the substan- 
tial iniury of the party against whom it was 
committed, it is weU settled that a reversal will 
be directed unless it appears, beyond doubt, 
that the error complained of <&d not and could 
not have prejudioMl the rights of the partv. 
Smith V. Shoemaker, 17 WaU. 630, 689 [84 U. 
8. bk. 21. L. ed. 717, 7191; Deerp v. Gray, 5^ 
Wall 795 [73 U. 8. bk. 18. X. ed. 658]; Moored 
V. Nat. Bank, 104 U. 8. 680 [Bk. 26, L. ed. 872]; 
Oilmar v. Btgleif, 110 U. 8. 50 [Bk. 28, L. ed. 
681. 

2. At the trial below plaintiffs introduced 
one Roach as a witness, wno. during hib exam- 
ination, was asked whether he did not, shortlv 
after the accident, have a conversation with 
the engineer having charge of defendant's train 
at the time of the accident, about the rate of 
speed at which the train was movine at th^ 
time. To that quesUon the defendant objected, 
but its objection was overruled, and the wit- 
ness permitted to answer. The witness had previ- 
ously stated that, on examination of the track 
after the accident, he found a cross-tie or cross- 
ties under the bax>ken nil in a decayed condition. 
His answer to the above question was: " Be- 
tween ten and thirty minutes after the accident 
occurred, I had such a conversation with Mor- 
gan Herbert, the endneer having charge of the 
locomotive attached to the train at the time of r ^ q^^i 
Uie accident, and he told me that the train was ^ ^^'^J 
moving at the rate of eighteen miles an hour." 
The defendant renewed its objection to this 
testimony by a motion to exduoe it from the 
jury. This motion was denied, and an excep- 
tion taken. As bearing upon the point here 
raised it may be stated that, under the evidence 
it became material — apart from the issue as to 
the condition of the track— to inquire whether, 
at the time of the accident (whicm occurred at 
aplace on the line where the rails in the track 
were, according to some of the proof, mateii- 
ally defective) the train was bemg ran at a 
speed exceeding fifteen miles an hour. In this 
view, the dechfation of the engineer may have 
had a decisive influence upon tbe result of the 
trial 

There can be no dispute aa to the general 
rules governing the admissibili^ of the decla- 
rations of an agent to affect the principal. The 
actB of an agent within the scope of the au- 
thority delected to him, are deemed the acta 
of the principal. Whatever he does in the law- 
ful exercise of that authority is imputable to 
the principal, and may be proven without call- 
ing the agent as a witness. So, in consequence 
of the relation between him and the principal, 
his statement or declaration is, under some cir- 
cumstances, regarded as of the nature of orig- 
inal evidence, "being," says Phillips, "the i3- 
timate fact to be proved, and not an admission 
of some other fact." 1 Phil. Ev. 881. " But it 
must be remembered," says Qreenlcaf. "that 
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flie admlflsion of the agent cannot always be 
Mfrimilated to the admission of the principal. 
The party's own admission, whenever made, 
may be given in evidence against him; but the 
admission or declaration of bis agent binds him 
only when it is made during the continuance of 
the a^ncy in regard to a transaction then de- 
pending, et dum ferret cpus. It is because it is 
i verb^ act and part of the re9 gestcB that it is 
admissible at all; and, therefore, it is not neces- 
aary to call the agent to prove it; but wher- 
ever what he did is admissible in evidence, there 
it is competent to prove wbat he said about the 
act tehiU he waedoina it." 1 Greenl. Ev. § 113. 
This court had occasion in Packet Oo. v. Clongh, 
to Wall. 540 [87 U. 8. bk. 22, L. ed. 408], to 
consider this question. Referring to the rule 
as stated by Mr, Justice Story in his treatise 
on Agency (§ 184), that *'Where the acts of the 
agent will bind the principal, there his repre- 
aentations, declarations ana admissions respiect- 
ing the subject matter will also bind him, \f 
made at the same time, and constituting vart of 
Ihe res gestcd" the court, speaking by Mr, Jus- 
Uee Strong, said: '*A close attention to this rule, 
which is of universal acceptance, wUl solve al- 
most every difficulty. But an act done by an 
agent cannot be varied, qualified or explained, 
other by his declarations, whidi amount to no 
more than a mere narrative of a past occur- 
rence, or by an isolated conversation held, or 
an isolated act done, at a later period. The 
reason is that the agcait to do the act is not au- 
thorized to narrate what he had done, or how 
he had done it, and his declaration is no part 
of ther«f pe^te." 

We are of opinion thtat the declaration of the 
engineer Herbert to the witness Roach was not 
competent a^nst the defendant for Uie pur- 
pose of proving the rate of speed at which the 
train was mov^g at the time of the accident. 
It is true that, in view of the engineer's ezperi* 
ence and position, his statements under oath, 
•a a witness, in respect to that matter, if cred- 
ited, would have influence with the jiuy. Al- 
though the speed of the train was, in some de- 
cree, subject to his control, still his authority, 
m that respect, did not carry with it authority 
to make declarations or admissions at a subse- 
quent time, as to the manner in which, on any 
particular trip, or at any designated point in 
nls route, be nad performed his duty. His dec- 
laration, after the accident had become a com- 
pleted fact, and when he was not performing 
the duties of engineer, that the train, at the 
moment the plmtiff was injured, was being 
ran at the rate of eighteen miles an hour, was 
not explanatory of anything in which he was 
then engaged. It did nut accompany the act 
from whidi the injuries in question arose. It 
was, in its essence, the mere narration of a past 
occ ur r en ce, not a part of the res gesUe; simply 
an assertion or representation, in the course of 
oonyersation, as to a matter not then pendin 
and in nepeci to which his authority as en 
neer had been foDy exerted. It is not to 
deemed part of the resgesta, simply because of 
the brief period intervening between tiie acci- 
doit and tiie making of the declaration. The 
fact remains that the occurrence had ended 
when the declaration in question was made, 
and the engineer was not in the act of doing 
anythinic tlmt could possibly affect it. If hS 



declaration had be^i made the next day after 
the accident, it would scarcely be claimed that 
it was admissible evidence against the Com- 
panv. And yet the circumstance that it was- 
maae between ten and thirty minutes, an ap- 
preciable period of time, after the accident, 
cannot, upon principle, make this case an ex- 
ception to the general rule. If the contrary 
view should be maintained, it would follow 
that the declarations of the engineer, if favor- 
able to the Company, would have been admis- 
sible in its behau as part of the resgesta, with- 
out calling him as a witness; a proposition that 
will find no support in the law of evidence. 
The cases have gone far enough in the admis- 
sion of the subs^uent declarations of agents' 
as evidence against their principals. These 
views are fully sustained by adjudications in 
the highest courts of the States.* 

We deem it unnecessary to notice other ex- 
ceptions taken to the action of the court below. 

This case was decided at the last term of thia 
court, and Mr. Justice Woods concurred in 
the order of revenal upon the grounds herein 
stated. 

For the errors indicated the judgment is re- 
versed, and the cause is remanded for a new trial, 
and for further proeeeSings eonsutent with this 
opinion. 

Reversed. 

Trueoopy. Test: 
James H. HoKeoney, Olevk, Sop. Ooort, U. 8. 

Mr, Justice Field dissenting: 

I am not able to give my assent to the Judg- 
ment of the court in this case. 

The statement by the physician as to ttie con- 
dition of the injured pfurty, the admission of 
which is held to have been error, was proved 
by his deposition to have been correct. Every 
material tact also which it contained was estab- 
lished by his independent testimony. It would 
not be in accordance with the usual action of 
men, in the ordinary concerns of life to reject 
as incompetent eviaenoe, a written statement 
thus made by a physician as to the condition of 
a patient under am charge, when it is subse- 
quentiy proved by him to be true in all its de- 
tails, iuid it should seem that evidence upon 
which everyone would act without hesitation' 
in tiie common affairs of life ought not to be 
exduded from consideration, except for clear 
reasons of policy, or long established rules to* 
the contrary, when those affairs are brought 
into litigation before the courts. 

If the recollection of the condition of the pa- 
tient had passed from the mind of the physician, 
and he could still have testified that the state- 
ment made by him when the patient was under 
his charge was true, it would have-been admis- 
sible. It is difficult, therefore, to find any just 
reason for excluding it, from the fact that, in 

♦Luby V. H. B. B. B. Oo. 17 N. Y. m; Pa. % B. Oo. 
V. Books, 9r Pa. 848; Dietrich v. B. & H. a ILB. 
Oo. 68 Md. 847^36& Lane v. Brvant, 9 OrayJ«6; Chi- 
OBgo, B. ft Q. BrB.Oo. V. Blddle.60 lU. ^ Va. ft 
Tenn. B. B. Oo. ▼• .Bayers, »GratU mi Ghtoaffo ft 
N. W. B. Oo. V. FiUmore, 9! DL 206: Mich. Oeoi B. 
B.Oo.v.Ooleman,28 Bfioh. 4M: MobUeft M. B.B. 
00. V. Ashoraft, 48 Ala. 80; Beliefoiitalne B. Oo. v. 
Hunter. 88 Ind. 864: Adams v. Hannttwi ft St. J. B. 
B. 00.74 Mo.86fl^ &C.7Ain.ft Enff. B. B. Oas. 41S, 
and note; K. r . B. Oo. v. Pointer, 9 Kan. 63(t 
Boberts v. Burks, Lttt Set Oas. 411 : Hawker v. 
B.ft O.B.B.0o7lft W.ya.686. See also 1 Taylor« 
Bv. 7th Bng. ed. 1 808. 
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oorroboration of its truth, the phystdan also 
lo^ed to the facte thereiii etatd. 

The admifldon of the declaration of the en- 
glneer, aa to the rate of speed of the train at the 
Itaie of the accident, was, in my Judgment, 
proper as part of Uie rei gettm. The r^ and 
cro6a*tie8 of the road were in a had condition. 
Borne of the rails had been used for over f or^ 
years, and some of the cross-ties were decayed, 
audit appears that the accident was caused by 
a decayed cross-tie and a broken rail. 

As the declaration was made between ten and 
thir^ minutes after the accident, we may well 
condude that it was made in sight of the 
wrecked train, and in presence of the injured 
parties, and whilst surrounded by excited pas- 
sengers. The engineer was the only person 
from whom the Company could have learned 
of the exact speed of the train at the time ; to 
him it would have been obliged to apply for 
information on that point it would seem, 
therefore, that hii declaration, as that of its 
agent or servant, should have been received. 
file modem doctrine has relaxed the ancient 
rul^ that declarations, to be admissible as part 
of ue r€8 geitm, must be strictly contempora- 
neous wiUi the xnain transaction. It now allows 
evidence of them, when they appear to have 
been made under the immeaiate influence of 
Uie principal transaction, and are so connected 
with it as to characterize or explain it. 

The case of the Ban&verR A Co. ▼. Chyle, 65 
Pa. 402, is in point. There it appeared that 
a peddler*s wagon was struck by a locomotive 
and the peddler was injured; and the question 
was as to the admissibility of the declaration of 
the engineer that the train was behind time, to 
ahow carelessness and negligence. The Su- 
preme Court of Pennsylvanui held it admissible. 
^* We cannot say," said the court, " that the 
declaration of the eneineer was no part of Uie 
re$ geita. It was made at the time, in view of 
the goods strewn alcmg the road by the break- 
ing up of the boxes, and seems to nave grown 
directly out of and immediately after the hap- 
pening of the hud. The negligence complained 
of being that of the engineer liimself, we can- 
not say that hii declarations, made upon the 
apot, at the time, and in view of the eof ects of 
his conduct, are not evidence agaiost the com- 
panyaa a part of the very transaction itself." 

What time may elapse between the happen- 
ing of the event in respect to which the aecla- 
xauon is made, and the time of the declaration, 
and vet the declaration be admissible, must de- 
pena upon the character of the transaction it- 
self. An accident happening to a railway 
train, bv which a car is wrecked, would natur- 
ally lead to a great deal of excitement among the 
passengers on the train, and the character and 
cause of the aoeident would be the subject of 
explanation for a considerable time afterwards 
by persons connected with the train. The ad- 
missibili^ of a declaration, in connection with 
evidence of the principal fact, as stated by 
Greenleaf, must be determined by the judge 
according to the degree of its relation to that 
fact, ana in the exercise of a sound disCTetion; 
it bdnff extremely difllcult, if not impossible, to 
bring thii class of cases within the Ihnits of a 
moi« paiticakr description. The principal 
points of attention are, Be adds, whether the 
declafiHoB was contemporaneous with the 



main fact, and so connected with it aa to ilhia> 
trate its diaracter. 

But. independently of this oonsideration, 
there is another answer to the objection taken 
to the admissibility of the declaration of the 
engineer. It was immaterial in any view of 
the case. The engagement of a railroad "com- 
pany is to carry Its passeneen safely ; and, for 
any injury arisdng from a defect in its road, or 
in the ndls or tiea, which could have been 
guarded against by the exercise of proper care, 
it is liable. Its liability does not depend upon 
the speed of the train, whether it was one mUe 
or eighteen miles an hour. Though as a car- 
rier of passengers it is not, like a carrier of 
property, an insurer against all accidents except 
those caused by the act of Qod or the pubuo 
enemv, it is charged with the utmost care and 
skill m the performance of ita duty; and this 
implies not merely the utmost attention in re- 
spect to the movement of the cars, but also to 
the condition of the road, and of its ties, rails 
and all other appliances essential to the safe^ 
of the train and passengers. For all injuries 
through negligence, to which the passenger 
does not contiibute by his own acts, it is liac^e. 
Bo it mattera not what the speed of the train 
was in the case at bar, nor what was the declara- 
tion of the engineer in that respect. 

I am authorized to state that the Chief Jns* 
tiee, Mr. Jtutiee Miller and Mr. Justiee 

Blatchford concur in this dissent. 
True copy. Test: 

James H. HoKeDoey, CLetk^ Sap. Oonrt, IT. 8. 



CONSOLIDATBD SAFETY-VALVE COM- 

PANT, Appt., 

•. 

ERASTU8 B. EUNELB. 

(See & a Beporter^s ed. 46-40J 

Patent law-~eaniiniction qf eUUm$^f^Hnff^ 
m&nt. 

In an action for the infringement of two patents 
for improvements in safety yalves, held ; tnat the 
defendant's yalyes did not Infringe the oompiain- 
ant*spatents as prevloaaly construed by this oourt. 
Bk.28,988. 

[No. 19.] 
Argu€d,0ct.i7,i8,1886. Decided, Nov. 15, 1S86. 

APPEAL from the Circuit Ck>urt of the United 
States for the Northern District of Illinois. 
Affirmed. 
The case is stated by the court. 
Mr. Thos. Wm. Clarke, for appellant. 
Mr. James EL RaymoncU for appeU^ 



Mr. Justice Blatchford deliyered the opiob- 
ion of the court. 

This is an appeal by the plaintiff in a suit in 
equity to recover for the Infringement of trwo 
letters ^Uent, from a decree dismissinartbe bUL 
The smt was brought in the Circuit CoiiTt of 
the United States ior the Northern District 
of Illinois, by the Consolidated Safety-Val^e 
Company, a Connecticut corporation^ u^nat 
Erastus B. EunUe, on letters patent No. oadM, 
jpmted to George W. Richardson, Septembcv 
26, 1866, for an improyement in safety valves^ 
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and on other letten patent. No. 85IMn. granted 
to the aame person. Jantuxy 19, 1868, for an 
improTement in safely Talvea for steam boflers 
or generators. These are the same two 
mts which were the subject matter of the 
' m involyed in the case of OonmfUdated 
J^Vaint Oa, ▼. Orotbif BUam-Gange S 
^ih$ Opu, decided by this ooort at Odk>ber 
Term. 1884 and reported in 118 IT. 8. 197 
[Bk. 88, L. ed. 989]. The specifications and 
claims and drawings of the two patents are set 
forth folly in the report of that case. The 
pmtentswere, bothofmemtheldtobeTalidand 
to haTo been infringed. 

The daim of the pataat of 1866, "A safety 
TalTO, with the drcular or annular flangeor Up 
ee, oonstmcted in the manner, or sabstantiany 
in the manner, shown, so as to operate as and 
for- the purpose herein desciibea," was conr 
stmed as coTcring "a Talve in which are com- 
bined an initial area, an additional area, a 
huddling chamber beneath the additional area, 
and a stnctured orifice leading from the hud* 
dUng chamber to the open air, the orifice being 
proportioned to the strength of the spring as 

The daim of the patent of 1869, "The com- 
bination of the surface beyond the seat of the 
safety valve, with the means herein described 
for regulating or adjusting the area of the 
passage for the escape of steam, substantially 
as and for the purpose described/' was con- 
strued as covering "the combination with the 
surface of the huddling chamber, and the 
strictured orifice, of a screw rine to be moved 
up or down to obstruct such orifice more or 
las, in the manner described." 

Tbe decree in tiie present case was made in 
January, 1885, and proceeded, as it states, on 
the ground that the defendant's valves did not 
infrmge the patents. This also appears from 
the decision of the drcuit court, reported in 14 
Fed. Bep. 783. As the defendant's valves have 
no hudoling chamber, and no strictured orifice 
leading from a huddling chamber to the 
open dr, we are of ophiion that they do not in- 
fringe dther of the patents. 

TtUBCopj, Test: 

James H. HoKeonej, CSerk, Sop. Oourt, U. 8. 
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OBOBGE H. DUNBAB, FRANCIS B. DUN- 
BAB» AMD OHARLOTTE Z. DUNBAR 

C9eo S. O. B e po f tar's ed. 43r-SS.) 

Patent tots r eie mu, held invalid, 

Wbflre. in an orlslnal patent for a method of i>re- 
aervliiff shrimps, etc, the daim was for plaotnga 
Seztile fabric oetween theshrimpe and the oan In 
wldoh thrar were preserved, and In the reissue the 
daim Is for interposing be t w e en the metal oan 
end the shrimps an eovdoplnff material for the 
ikrtBip8,tliofeiasiielsinva]ia; the latter olaim be- 
teir tin'sder than that of the originaL 

[No. 21.] 
Argued Oct. 99, iro9. 1,1886. Decided Nov. 16, 

1880. 
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Bewreed. 

The case is stated by the court 

Mmre. Was. O. HendMniaB* Jceepli P. 
Bmiar, F. W. Baker and Jcifce S Spear, for 



mdlants. 
jKeeere. 



HelTllle Chnreh and Joeeph R 
Ohureh^ forappdlees. 

Mr. JiieUee Brmdim^ ddirered the opinion 
of the court: 

This isa suiton a rdssoed patent The ap- 
pdlees obtained a patent dated June 20, 1870, 
tor a method of preseryinff shrimps ana other 
shell-flsh by pUcing them m a bag or sack made 
of cotton, mnslin or other texole fd>ric, and 
then sealing them up in a metallic can, and 
subjecting them to a boiling process. In thehr 
speciflcatlon th^ declare that the object of 
placing the shrii^ in the bag is to keep them 
from coming in direct contact with the can, 
and thus prevent their discoloration and loss 
of flavor. They describe the process as fol- 
lows: 

" The. shell haying been removed from the 
dirimp in the usud manner, the fldi is thrown 
into salt water of about six degrees, and there 
remains for an hour, more or leas, and from 
thence to kettles filled with water and brought 
to a boiling heat, after which they are placed 
on dippers, and cooled and thoroughly rinsed 
with fresh cold water, and from which, so soon 
as thoroughly dripped, in a moist condition, 
they are placed in the sack B, the same having 
been previously arranged in the can A, ana 
without the addition of any sdted or oth^wise 
prepared liquid. So soon aa the sack is filled, 
the mouth thereof being properly secured, the 
Ud or head a is placed in position on the can A 
and ixomediatdy sealed. 

"The cans are then subjected to a steam 
bath, or placed in kettles containing boiling 
water, and boiled for two hours at the highest 
temperature attainable, and which competes 
theprocess." 

The daim is then stated, as foUows: 

"What we daim as new, and desire to secure 
by letters patent is: 

"The herein described method of preserving 
shrimps, etc., preventing thdr discoloration, 
which consistB in placing textile fabric be- 
tween the can and its contents, and then seal- 
ing the can and subjecting the same to a boil- 
ing process, substantially aa and for tiie pur- 
pose spedfled." 

In April, 1880, Peoor, one of the ^ypdlants, 
together with one Bartlett obtained a patent 
for another method of preserving shrimps, by 
first lining the inside of the can with a coating 
of asphaitum cement, and then witii paper 
coated with a solution of parafflne, or kindred 
substance; the can is then filled with dirimp, 
sealed up, and subjected to the boiling or 
steaming process^ in the usual manner of can^ 
ning vegetables and meats. 

m Ami, 1881, the appdlees surrendered thdr 
origimu patent, and applied for a reissue there- 
of, which was granted in December, 1881. In 
the new specification ti^y described thdr proo- 
ess to consist in, first, providing tiie oan with 
a Unhig to prevent direct oontact of the diximpa 
with Sie metal, and, leooiid, pladng tfaem in 
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the lined oan while th^ are in a diy or moist 
condition and devoid of free liquid or gravy, 
sealing the can without adding any liquid to 
its contents, and cooking the contents of the 
can after sealing. They add that "there is 
nothing arbitraiy about the peculiar form and 
construction of the textile fabric lining, as 
other forms and arrangements might be sub- 
stituted therefor;" and agidn, " B is the lin- 
ing, constructed preferably of cotton or mus- 
lin." The daim of the reissued patent is in the 
following words: 

"Whfli we daim at new, and desire to secure 
by letters patent, is: 

"As an improvement in the art of preserv- 
ing shrimps m metal cans, the mode of pre- 
venting the discoloration of the shrimps, which 
consists in interposing between the metal can 
and the shrimps an en^oping material for the 
shrimps, which is not itself capable of discolor- 
ing the shrimps, and then sealing the can and 
subjecting the same and its contents to a boO- 
ijkK process, substantially as described." 

In Mardi, 1882, the appellants commenced 
the canning of sluimps, and in their answer 
state that lul the busmess of canning shrimps 
that they have ever done has been under the 
authority of the patent granted to Pecor and 
BarUett. They further describe the process 
used by them as follows: 

**The common tin cans being ready for pack- 
ing, three pieces of paper, previously boiled in 
pmfflne wax or co^ed with same, are cut and 
placed in the can, so that one piece covers the 
bottom, another piece the sides, and a third 
piece the top of the contents when the can is 
nlled; the shrimps are then picked raw, then 
washed and thoroughly cooked for about 
twenty minutes, until fit to eat; th^ are then 
placed in the cans, which are soldered, and then 
put into a steam retort without water, which is 
neated to 240* Fahrenheit, where they remain 
from two and a half to three hours, which 
process has the effect of condensing the air and 
squids in the can, and exterminatmg any ani- 
mal or vegetable life that mayremSbi in the 
contents of the can, after which they are ready 
to be labeled and sold." 

The process thus used bv the appellants is 
daimed by the appellees to oe an inmngement 
of their reissued patent; they also contend 
that the daim of the reissued patent is no 
broader than that of Uie original properly con- 
strued. 

In the latter proposition we cannot concur. 
The daim in the original patent was for placing 
textile fabric between the can and its contents; 
whilst in the reissue it is for interposing be- 
tween the metal can and the shrimps an envd- 
oping material for the slirimps. This is cer- 
tainly, on its face, a very important enlarge- 
ment of the daim; and we see nothing in ue 
context of the specification in the ori^nal pa- 
tent which could possibiy fAvt the claim so 
broad a construction. The description of the 
invention, throughout, specifies a textile fabric 
as the material to be interposed between the 
shrimp and the metallic can. It is true that the 
object of the invention is stated to be " to pre- 
vent the artide to be preserved from oomingin 
direct contact with the surface of the can." 
But the object of an invention is a very differ- 
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ent thing from the invention itself. The ob- 
lect may be accomplished in many ways: the 
invention shows one way. Again, in describing 
the nature of the improvement, the patentees 
say: 

"Primarily, our improiwment consists in so 
placing a suitable textile fabric t)etween the fish 
or other artide of food to be preserved as to 
cause it to intervene as to prevent, under aU 
circumstances, any direct contact between the 
metallic surface or the can and its contents; and 
it is the employment of such textile fabric, in 
connection with tiie process hereinafter de- 
scribed of treating the fish or other artide, both 
before and after Uie same is placed in the can 
and sealed, which constitutes the naturie or sub- 
ject matter of our present invention." 

Then, in describing the apparatus used, re- 
ferring to the figures annexed to the specifica- 
tion (which are not necessary to the understand- 
ing of the description^, they say: 

"In the accompanvmg drawing is Illustrated, 
at fifl^re 1, a metallic can, such as is ordinarily 
used for futicles of food which are offered to 
the trade in a canned state. Figure 2 is a textile 
lining, which we propose usually to make 
(although there is nothmg arbitraiy about the 
form, as other forms may be used) in the form 
of a cylindrical ba^ or sack, the diameter of 
which, when filled, is to be such ad will permit 
of its fitting snugly within the can. 

"A is the met^lic can ; ir, . i ts 1 id or cover. B is 
the bag or sack, constructed of cotton, muslin, 
or any other suitable textile fabric Material 
of the cheapest and most inferior quality may 
be used, as the sole object of its use is to pre- 
vent the article to be preserved from coming 
in direct contact with the surface of the can, 
and which contact with the metd, in the case 
of the shrimp, causes, during the process of 
boiling, and lul along tiiereafter until the can is 
opened, a profuse piedpitation of a bladL sub- 
stance, generally bdleved to be sulphur, and 
which supposition is based upon the fact that 
the shrimp is said to possess a much larger 
proportion of sulphur than other shell-fish. 
The substance thus predpitated not only dis- 
colors the fish (shrimp), but detracts much from 
the color, freshness, and ridmess of its flavor. 
Now, practical experience has fully demon- 
strati the fact that, bvusing a textile fabric at 
described, the precipitation of the substance 
alluded to is prevented, or at least does not ap- 
pear either on the fabric or metal; hence, the 
value and importance of this feature of our in- 
vention; 6, fif^ure 8, is a circular piece cut out 
of mat^id similar to that of whidi the bag B 
is made, and which is inserted with^ the mouth 
of the latter after the same is filled with the fldi 
or other article to be preserved. 

"Sudi a can and lining, as harehi described, 
are admirably adapted for the piupose attained 
1^ our present invention; but, as before stated, 
there is nothing arbitrary about the peculiar 
form or construction of the textile fabric lining, 
as other forms Mid arrangements might be sub- 
stituted therefor without in any manner alter- 
ingthe principle of the invention." 

We see nothing in all this to raise the sUgbt^ 
est implication that the patentees were the in- 
ventors of the process or interposing any and 
every kind of lining between the cans and their 
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contents; and wImo thfllr claim ii coiitined to a 
Hning of textile fUnrlo, it is tantamount to a 
dedaimtion that they claimed nothing else. 

Some i)er8ons seem to suppose that a claim in 
a patent is like a nose of wax which may be 
turned and twisted in anv direction, by merely 
referring to the spedflcation, so as to make it in- 
dude something more than, or something differ- 
ent from, what its words express. The context 
may undoubtedly be resorted to, and often is 
resorted to, for the purpose of better undei^ 
standing the meaninf[ of the claim; but not for 
the purpose of changing it and making it differ- 
ent from what it ia Tlie claim is a statutory 
1^*1 requirement, prescribed for the very purpose 
of making the patentee define precisely what 
his inyenUon is; and it is unjust to the public, 
as well as an evasion of the law, to construe it 
in a manner different from the plain import of 
its terms. This has been so often expressed in 
the opinions of this court that it is unneceflsaiy 
to pursue the subject further. See Keystone 
Bridge Oo. v. Phosnix Iran Co, 05 U. S. 274, 
278 [Bk. 24, L. ed. 844. 8451; Jame$ v. (Jamp- 
beU, 104 U. 8. 856, 870 [Bk. 26, L. ed. 786, 791]. 

We are clearly of opinion, therefore, that 
the original patent. is not susceptible of the 
broad construction which the appellees would 
give to it; and that the reissued patent is a mate- 
rial expansion and enlargement of it. As sudi 
expansion appears to be the only object of the 
reissue, and as the application for the reissue 
was not made until nearly five years after the 
original was granted, the case comes within the 
rulmg of MiUer v. Brats Oo. 104 U. S. 850 [Bk. 
26, L. ed. 783], and subsequent cases to the 
same purport. 

We attach no importance to the fact that be- 
tween the date of the original patent and the 
application for the reissue, the patent to Pecor 
and Bartlett was granted. It is, indeed, ^uite 
apparent that the appellees applied for a reissue 
In consequence of tnat patent, and in order to 
prevent ue canning of shrimps under it. The 
circumstance that other improvements and in- 
ventions, made after the issue of a patent, are 
often sought to be suppressed or appropriated 
by an unauthorized reissue, has sometimes been 
referred to for the purpose of illustrating the 
evfl consequences of granting such reissues; but 
it adds nothing to their illcu^tv. That is de- 
duced from general principles of law as applied 
to the statutes authorizing reissues, and anect- 
inf the rights of the government and the public. 

In our Judgment Uie reissued patent in this 
case was unlawfully granted, and tne biU should 
have been dismissed. 

The decree qfthe Oirouit Court ie thertfore re- 
versed and the eaee remanded, toith direcUone to 
dtenUss the IdU. 

Tkneoopy. Test: 

James U. Mogenney, Clerk, Sup. Oomti IT. 8. 
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FRANOIB DAINE8E. AprL 

e. 

JOHN BLAKE KBNDALL. Exr ahd 
LILLIAN EXNDALL RUSHELL ahd 
JOHN BLAKE KENDALL, Htfn and 
Devisees of Jobk S. Keivdall, Deoaaaed, 

josN D. Mcpherson ato oharlbb 

V. GORDON. 

(8ee& C. Beporti9^0(?. 6S-8B.) 

Appeal— what, final decree for pwrpoHS qf. 

A decree, tobe final for the purpoees of anappeHl, 
must leave the case in such a oondition thatli there 
be an aflirmanoe by this court, theoourt below will 
have nothing to do but to execute the decree it has 
already entered. 

[No. 4.] 
Argued Oct. tt, 1886. Decided Nan. IS, 1886. 

APPEAL from the Supreme Court of the 
District of Columbia. Dismieeed. 
The case is stated by the court. 
Messrs. J. W. Doug^lass and Oeo. L. 
Douf/lass, for appellant. 

Mesers. Job Barnard* and James 8, Bd- 
v)ards, for appellees. 

Mr. Ohitf Justice Watte delivered the opin- 
ion of Uie court: 

When this case was called for hearing, amo- 
tion was made to dismiss because the decree 
appealed from was not a final decree. The 
facts are these: 

The bill was filed by Dainese, as the holder 
of one of tliree notes of Oordon, secured by a 
deed of trust from Gordon to McPherson, trus- 
tee, sgainst the maker of the notes, the trustee, 
and «K>lm £. Kendall, the holder of the other 
notes, praying: 

1. That a sale which had been made of the 
trust property by McPherson, the trustee act- 
ing under the deed of trust, to Kendall, be set 
a^e and a new sale ordered. 

2. That Kendall be required to account for 
rents of the trust property which had been col- 
lected by him, while in possession, under a 

Sower 01 attorney from Gordon authorizing 
im to receive the rents, and, after paying ex- 
penses and certain specified demands, apply the 
proceeds npon the debt secured by the trust; 
and 

8. For an account of what was due to him> 
self and to Kendall upon the notes they sever- 
ally held, and that the proceeds of the sale 
which had been made, or if that should be set 
aside, of any that might thereafter be made, be 
divided between them in proportion to the 
amounts due them respectively. 

Afterwards, and before any decree, McPher- 
son filed a cross bill praying an account b^ 
tween Dainese and Kendall, Mid an apportion- 
ment of the proceeds of the sale among them, 
and also an allowance to himself of commis- 
flons and counsel fees. 

The court at special term set aside the sale. 
Imt before anything further was done Kendall 
appealed to the general term. At the genera] 
term the order A the special term was reversed, 

NOTS—fFTkit is pMH judgment or deoru for pur* 
pose of appeal on writ of error. See Ottibons v. 
Ogden, 19 u. & bk. ^ p. 801, note. 
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tin nle nttted and oosflnned, uid Uie a 
lemandsd to the ■pedal term " tor fnither pio- 
ceedlnga." When the oaae got back to tha •pe- 
ri^ term Kendall moved a reference to an au- 
ditor to "■fi™ distiibullon of the proceeda of 
tbe nle; but wUIe this motion waa pending, 
and btfoie anythfaiK else was done, Dalneae 
took thl( wpeiil. . . ... 

From thu itatement It la apparent *^lJ^ 
decree appealed from la not a ilnal decree with- 
in the meaning of that term as used in the stat- 
ute allowing appeals to tbla court. The litlga^ 
Uon of the putlea on the merits of the case 
hu not been terminated. An account of the 
rents collected by Kendall while in poBsea^ 
haa not been taken; and the amounts due 
Dalneae and Kendall respectively on the notes 
which they severally hold have not been ascer- 
tained. All this is necessary for the purposea 
of the relief aaked for in thebUl, and the cause 
waa aent back from the genei*l term for 
further prooeedlnp on that account '^'"■ 

aulhorMoa are uniform to the efloct that 

cree to be final for the purposes of an appeal 
must leave the case in such a condition that a 
there be an affirmance here, the court below 
will have nothing to do but to execute ""^^ 
already --•-■- 



l awtt ctf mH amid. >i^ 
^£aerilu A~ote<lIaiotal.un,iaU 
nta radtled toOte amoantol cer- 
ntdtla, and to tbevalueof oertalQ 
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[HoB. 818. 850.1 

Arvatd Oct. l», tO, ei, 18SG. Iheidtd JPaa. 

IS. 1SS6. 



Statement of ibe case l>y ifr. •rJStUa H»t- tZ] 

There' are two appeals in this case, one hy 
tbe Choctaw Nation, and the other by the 
United States, from a judgment rendered by 
the courtof claims in favor of Ihe former for 
the sum of tWS.iaO.SS. Jurisdiction of the 
cause waa conferred upon that court by the 
proviaione of an Act of Congreaa approved 
March 8,1881,21 Stat, at L. 604, entitled "An 
Act for the Ascertainment of the Amount Due 
the Choctaw Nation." as follows : 

" That the court of claims U hereby author- 
ized to takeJuriadicdoD o( and try all qoestions 
of difference arislnK ou* "' *-"-»- -<™i-.i™. 



TI.'VTT.^'^-'nrKi'^ f rf 781- Oron* of difference arismg out of treaty stipulations 
^'^^ L Vl ^M U' S «i r«- Mffl; with the Choctaw SaUon, and to render Judg 
^W^' M r^ ^1- aJno^^XlbsU court to review the entire question of deferences 
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OBOOTAW S A.T101S, Appi. 

UHITBD BTATEB. 

UHTTED STATES, AppL, 

e. 

OHOOTAW NATION. 

(8^ 8. a aepoHOT-a ed. X-U.} 



_. -/aO qwttion* of digje. 

(ft« OhoeiatB JfaHon and M< Unitad ^te§— 
euatrwUon of trtatU$ tMd ilahite*— Senate 
OMord WTKbr Trtaty nf ISSi. 

1. nie awart made br tbe Senate of the United 
Btatea nnderlbe T^eatr of ISK between the United 
States and the Ohoolaw Nation, was within the 
fubniMon, and waa not tnvaUd for unoertalnt; or 

llJn£'3M Aot of in, oonfORlng tartsdlctlon 
nponwaoonrtbdowtorarteirtbe entire queatton 
of dlfaiwoM be t ween the Ohootaw Nation and 
aeUnltad States da novo, satd award, thousb not 
oimidaalva, mar be flvea effect ■■ prftno /noie estab- 
Uahlu Uie vOai^ of the olaln so far adjodoed In 
favor of tbe OhootawNatJoii. . , _, 

& In view of the peenUat relatlona of tbe partlea, 
andwithoat re«ard to teehnloal rules, this otnirt 
holda, upon a tevtew of tbe qiMatioos of dU* 
fereooe oetween Oiem d« now, that the prtn- 
fSia of MtOement ad]ad««d br tbe Senate 
to Ua saU award, aUowbv wKl Cbootaw Na- 
tion tbe net preoea^ Of Ita landa In HliJi 
gippi eedad br the Ttrntr of 18» to the United 
itiMs, fnmbkes tbe neateat apprralmatlop to the 
Jwdoaa&diWitaftbe' **~- ---^^^i^' • 



action bad or award made by tbe Senate of the 
United Statea In puraunnce of the Treaty of 
dghteen hundred and flftv-flve: and the At- 
tomey-Oeneral ia hereby directed to appear In 
bduJi of the Government; and If said court 
shall decide against tbe United BUtea, the At- 
tomey-Oeoeiw shall, vrithiu thirty days from 
the rendition of judgment, appeal the cause to 
the Supreme Court of the united Statea; and 
from any Judgment that may be rendered the 
said Choctftw Nation may also appeal to uiA 
mipreme court : Provided, The appeal of said 
Choctaw Nation ahaU be taken vrithln sixty 
days after the rendition of said judgment, and 
the uiA courts shall clve such cause precedence. 
" Sec. B, Said action shall be commenced by 
a petition stating the facts on which satd Nation 
claims to recover, and the amonnt of Its claim; 
and said petition may be verified by either of 
the authorized delesatea of said Nation as to 
the existence of such facts, and no other state- 
menta need be cont^ned In aald petition or 
verlflcatlon," 

In pursuance of this Act the Choctaw Na- 
tion filed ita original petition on tbe 18th of 
June, 1881. which waa subsequently amended 
by new pleadings filed February 88, 1884. The 
qneetiona of difference between the Onited 
States and the petitioner, ft waa alleged, re- 
sulted from the nonperformance and nonful- 
flUment by the Unltea Statea of tbe obUgationa 
aasumol $y It nnder varioui treaties between 
the United Statea and the Chocuw Nation, in- 
cludlncrthoaeof tbefollowiDgdate^towlt: tbe 
18tb &j of October, 1890, tbe BOtii d^y of 
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January, 18K(, the STtb day of September, 
1880, tbe S3d day of June im, and tiie 28tb 
day of AnD, 18«. 

By the terma of the Treaty of October 18, 
Vao, 7 Stat at L. 810, It was provided. 
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amoogst other tbingB, that the Choctaw Nation 
did ode to the United Statesall that part of ito 
lands situated in the State of Miadsaippi de- 
•crihed in the flxst artide of the Treaty; in 
consideration whereof the United States stipu- 
lated that in part satisfaction for the said cession 
the United States ceded to the Choctaw Nati<» 
a tract of country west of the MississipDi River, 
situated between the Arkansas and Bea Rivers, 
the boundaries of whidi were therein described; 
and also that the boundaries thereby established 
W between the Choctaw Indians ana the United 
States, east of the Mississippi River, should re- 
main without alteration until the period at 
which the Nation should become so civilized 
and enlightened as to be made citizens of the 
United States. It was agreed that Congress 
should lav off a limited parcel of land for the 
benefit of each family or individual in the Nsr 
tion; that all those who had aeparate aettle- 
ments falling within the limita of the land 
ceded by the Choctaw Nation to the United 
States, and who desired to remain there, ^ould 
be secured in a tract or parcel of land one mile 
square, to include their improvements; and 
that those preferring to remove within one 
vear from tne date of the Treaty should be 
paid their full value, including the value of any 
improvements. 

It is alleged in the petition that, l^ theTreaties 
of Januarv 30, 1825, of September 27, 1880^ and 
of June 22, 1855, the boundary line between the 
lands of the United States and the Choctaws 
west of the Mississippi River was established ; 
but that the United Stat^, in fixing and causing 
to be surveyed the said boundaiy line, did not 
pursue the line in accordance with the pro- 
visions of the said Treaties, but encroached 
upon and took from the lands ceded to the 
Cnoctaw Nation a quantity of land amounting 
to 186.204.02 acrea, which by the le^^tion of 
the Ttnited States, in violation of these pro- 
visiona of the Treaties, became a part of the 
public domain of the United States, for which 
the Choctaw Natton are entitled to recover 
their value, estimated at $167,896.57. 

The petition further states that, in the 
Treaty concluded on the 27th of September, 
1880, called the Treaty of Dancing Rabbit 
Creek, it was provided, among other tnings, by 
the third artide thereof, 7 Stat, at L. 888, that 
the Choctaw Nation should and did thereby 
cede to the United States the entire country 
they then owned and possessed east of ^the Miss- 
issippi lUver. and agreed to remove bevond the 
MisBissippi River as earlv as practicaole; and 
that, in pursuance of this Treatv the Choctaw 
Nationsurrendered to theUnited StatesaJl the re- 
maining lands at that time owned by them in the 
State of Mississippi, amounthig, as is alleged, to 
10,428,189 acres, and, in compliance with the 
[5] TreatT on their part, eonunenced to remove, 
and old remove, within the time stipulated 
therein, or within a reasonable time thereafter, 
from the said lands to the lands purchased ana 
acquired by them under the terms of the 
Treaty of October 18, 1820. 

By the 14th article of the Treaty of Septem- 
ber 27, 1880, it was provided that each Choc- 
taw head of a family, being desirous to remain 
and become a citizen of the Statea. ahould be 
permitted to do ao bgr signif ving hia intention 
to the a!?ent within alz months of the ratiflca- 
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tion of the Treaty, and thewopoB dmnTd beeib 
tiUed to a reaervtuaen of oneaeotion of 640 acret 
of land, to be bounded by sectional lines of 
survey: and in like manner shoidd be entitled to 
one half that ouantily tor each munarried child 
living with hun over ten yeara of age, and a 
ouarter section for each child that mij^t be un- 
der ten years of age, to adjoin the looition of 
the parent If they resided upon such lands, in- 
tending to become dtizms of the States^ for 
five years after the ratification of tiie Treaty, a 
grant in fee simple should issue. Such reser- 
vation should include the presentimprovemeni 
of the head of the family, or a pOTtion of it, and 
the persons who dauned under the article 
were not to lose the privilege of Choctaw 
citizenship. 

It is alleged in tiie petition that 1,685 heads 
of Choctaw families ngnified their intention to 
remain on their lands in Misdssippi and become 
citizens \mder this article of the Treaty; and 
that, although th^ substantiallvcomplieawitb 
all its requirements and conditions, and there- 
by became entiUed to grants of land in fee 
simple, as specified in the article, yet but 148 
such families ever received from the United 
States their titie to the lands guaranteed them 
by the article, leaving 1,442 cu the said Choc- 
taw heads of families entitled to a grant of their 
lands in fee simple, under the provisions of 
said article 14, whose claims had not been 
satisfied. 

It is alleged in the petition that the lands to 
which these families were entitled amounted to 
1,672,760 acres, which were reasonably worth, 
with the improvements, $5.50 an acre, and that 
the value of the whole was $9,200,180. 

It is further alleged in the petition that the 
United States, having failed to secure to each 
Choctaw head of a family the reservation se- 
cured under article 14 of the Treaty of 1880. 
subsequentiy, by an Act of Congress approved 
August 28, 1842, 5 Stat at L. 518, attempted to 
provide compensation for the same by the iasue 
and delivery of certificates or scrip, which au- 
thorized those entitled to such reservations, or 
their assignees, to enter any of the public lands 
subject to entry at private sale in the States of 
Mississippi. Alabama, Louisiana, or Ariumsas. 
which certificates or scrip th^ were required 
by said Act to receive and acoq;>t in full satis- 
faction of all their claims or demands against 
the United Sutes under said article 14. 

It is further alleged in the petition that 292 
of the 1,442 Choctaw heads of nunilies, entitied 
to grants in fee simple -under article 14 of the 
Treaty of 1880, have never received any such 
grants in fee simple, or any allowance or com- 
pensation whatever for the same. The daima 
of 1,150 of said 1,442 heads of families were 
adjudicated and allowed under the Aet of Au- 
gust 28, 1842, and certificates or scrip awarded 
to them under the provisions of said Act, an- 
thorizinff the entry of 1,899,920 acres of land, 
of which there were paid and delivered to the 
persons entitied to receive the same 8,888 cer- 
tificates or pieces of scrip, anthorizinjr the entry 
of 700^080 acres of land. The oertmcates for 
the residue of said 1,899,920 acres; to wit, for 
699,840 acres, were not issued, but were with- 
held under an Act of Congress approved March 
8, 1845, 5 Stat at L. 777, which provided that 
they should carry an interest of 5 per cent, 
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ptyalde totte daiinaiitsor their representatiyes 
to be eftimated upon $1.25 for each acre of 
land to which th^ were entitled. The aggre- 
gate amount, or principal sum, thus funded, 
AQKmnting to 9878,000, was afterwards, under 
an Act 01 Oongrees approTed July 21, 1852, 10 
Stat, at L. 19, paid in money to the claimants; 
which sum or t872,000 was included in the 
sum of $1,749,900 subsequently charred to the 
claimants in an account referred to hereafter, 
being for 1,899,920 acres of scrip, in lieu of 
reseryations, at $1.25 per acre; of which sum 
of $1,749,900, t872,000was paid as aforesaid in 
money, the reddue, $877,900, being charged in 
said account for the certificates or scrip author- 
izing the entry of 700,080 acres of land, deliy- 
ered as aforraaid to the said claimants; for 
which 700,080 acres in scrip the said claimants 
were charged at the rate of $1.25 per acre, al- 
though, by reason of the acts of the United 
States and its agents in deliyering said scrip at 
places where it cotnd not be used, the whole 
amount realized by ^e claimancs was $118,400, 
and no more. So that the amount chargeable 
against the Choctaw Nation should haye been 
the sum of $980,400, and is all that should be 
deducted from the $9,200,180, the estimated 
yalue of the lands for which they claim the 
right to recoyer in this proceeding. 

It is further alleged tnat, by the sixteenth ar- 
ticle of said Treaty, the United States agreed to 
remoye the Ohoctaws to their new homes ; to 
furnish them with ample com, beef and pork 
for twelve months after reaching there; to take 
all of their cattle at an appraised yalue, and 
pay for the same hi money; but it is alleged 
that, between 1884 .and 1846, 960 members of 
the Choctaw Nation emigrated and subsisted 
for one year without assistance from the United 
States, for each of which 960 the Choctaw Na- 
tion is entitled to recover $54. 16^ from the 
United States, making the total amount claimed 
$51,998.40. 

It is further alleged that, under the provisions 
of article 19 of stud Treat/ of 1880. four sec- 
tions of land were reserved to Col. David Fol- 
som, two of which should include his present 
improvement; two sections each were reserved 
to eight persons therein named, to include their 
improvements, and to be bounded by section^ 
lines, which might be sold with the consent of 
the President; and for others not otherwise pro- 
vided for, there was reserved (1) one section to 
each head of a family, not exceeding forty, 
who had in actual cultivation fifty acres or 
more, with a dwelling house thereon; (2) three 
quarter sections, after the manner aforesaid, to 
each head of a family, not exceodinff 460, who 
had cultivated between thirty uid fifty acres ; 
(8) one half section, as aforesaid, to those, not to 
exceed 400, who had cultivated from twenty to 
thirty acres; (4) a ouarter section to such, not to 
exceed 850, as had cultivated from twelve to 
twenty acres; and hidf that quandty to such as 
had cultivated from two to twelve acres, limited 
to the same number; each class to be so located 
as to include the improvement containing, the 
dwelling house. These reservations mi^^t be 
sold with the consent of the President of the 
United States, but should any prefer it, or 
omit to take such reservation as he might be 
entitled to, the United States would, upon his 
removal and arrival at his new home, pay him 
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flf^ cents an acre therefor, provided proof of 
his claim be made before the first of Januaij 
following. 

It is further alleged that said article 19 in- 
tended to provide ^,400 acres for 1,600 culti- 
vators, vet in carrying out the Treaty, land was 
assignea to but 781, amounthig in all to 128,680 
acres; that the actual numbw of cultivators 
of from two to twelve acres at the date of the 
Treaty was 1,768, instead of 850 ; that 1,418. 
therefore, failed to get any land at all, owing 
to the limitations of said article 19; that while 
the Trea^ intended to provide res^vations for 
1,600 cultivators, such reservations were as- 
signed to only 781, althou^ the number of act- 
ual cultivators was 2,144; that the 1,418 culti- 
vators thus excluded contended that they were 
justly entitled to the same measure of compen- 
sation for their improvements as was allowed 
to other cultivators of equal grade; to wit. 80 
acres to each, amounting to 118,040 acres, 
worth at that time $889,12^0; that of the 781 to 
whom were assigned lands as aforesaid, 14^3 
had never received any land or other benefit 
intended to be secured by said article 19; 45 of 
whom relinquished to the United States 6,400 
acres of land and never received compensation 
therefor, and the remaining 98, to whom 15,520 
acres of land were assignea, never had any lanri 
set apart for them; that the said 148 cultivators 
were entitled to 21,920 acres, worth the sum of 
$65,760. 

It is further alleged that article 20 of said 
Treaty of 1830 provided for each warrior who 
emigrated, a rme, molds, and ammunition : 
that 1,458 warriors became entitled to the ben- 
efits of article 20, but they were never received 
by a large number who emigrated ; that sucii 
articles were worth at Uiat time $18.50 to eacli 
warrior, and that the whole amount claimed, 
by Uie failure of the United States to cnrryout 
the provision of said article 20, was $19,278. 

It is further alleged that the Act of Confreso [9] 
making appropriation for the expenses of the 
Indian Department, and for fulfilling treaty 
stipulations with the various Indian Tnbes, for 
the year ending June 80, 1846, approved March 
8, 1845, 5 Stat atL. 776, provided as follows: 

" Tliat of the scrip which has been awarded, 
or which shall be awarded, to Choctaw Indians 
under the provisions of the law of 28d August, 
18^, that portion thereof not deliverable £ast, 
by the thira section of said law, in these words, 
'not more than one ludf of which shall be de- 
livered to said Indian until after his removal to 
tiie Choctaw territory west of the Jffississippi,' 
shall not be issued or delivered in the West, out 
the amounts awarded for land on which they 
resided, but which it is impossible for the 
United States now to give them, shall cany an 
interest of 5 per cent, which the United States 
wiU pay annually to the reservees under the 
Treaty of 1880, respectively, or to their heirs 
and legal representatJves, forever, estimatinir 
the land to wnich they may be entitled at one 
dollar and twenty-five cents per acre." 

That the Choctaw heads of families and their 
children became entitled to receive scrip for 
697,600 acres of land, valued at $872,000; that 
said Choctaw heads of families, their heirs and 
legal representatives, became entitled to interest 
thereon from March 3, 1845; but the United 
States refused to pay such interest unless the 
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person entitled to leoeiye it was at the date of 
tlie passage of said Act settled in the Choctaw 
territory west of the Mississippi River, and also 
refused to pay such interest on scrip issued 
subsequent to Ikiarch 8, 1845, until the benefi- 
ciaiy had removed to the Ohoctaw territoiy ; 
that those persons for whose benefit the scrip 
was funded were entitled to hiterest on such 
funded scrip from March 8, 1845, until July 21, 
1852, but the United States did not pay the in- 
terest on such funded scrip between those 
dates; and that the amount of such interest due 
from the United States was $805,551, but only 
$171,400.84 of interest was paid on such scrip, 
kaving due thereon $184,150.66. 
[10] It is further alleg^ that the Choctaw Na- 
tion, bv the fourth article of the Treaty of Oo- 
tob^ltf, 1890, was secured in the right to oc- 
cupy and en]oy forever the lands retained east 
of the Mississippi River, which were by the 
provisions of said article to be set apart to eadi 
family or member of the Choctaw Nation, 
when that Nation should become so dvilized 
and enlightened as to be made dtizens of the 
United States; that the United States agreed, 
by the seventh article of the Treaty of 1825, 
not to apportion said lands for the benefit of 
the Choctaw Nation, but with the consent of 
that Nation; that the legal effect of said article 
4 of the Treaty of 1820, and of article 7 of the 
Treaty of 1825. was to secure to the heads of 
families and individual members of the Choc- 
taw Nation a title in fee simple to all lands 
tielonging to that Nation not included in the 
cession made by the Treaty of 1820/but that 
the United States havine, by the Treaty of 
1830, disregarded the obugations of saia ar- 
ticles 4 and 7, and having paid for said lands 
ceded by the Choctaw Nation, under the Treaty 
of 1880, an inadequate consideration, the Choc- 
taw Nation was entitled to be paid by the 
United States the whole amount of the pro- 
ceeds resulting from the A\e of said lands so 
ceded. 

It is further alleged that the Choctaw Nation, 
by its Legislative Assembly, on November 9, 
1858, created a delegation to settle all unsettled 
business with the United States; that on the 
22d of June, 1855, the United States entered 
into a Treaty with the Choctaw Nation to set- 
tle and adjudicate all matters of difference, 
claims or demands of that Nation, or individual 
members thereof; that subsequent to the ratifi- 
cation of said Treaty by the United States, the 
Senate of the United States entered upon the 
examination and adjudication of Uie questions 
submitted to it by article 11 of that Treaty; 
whereupon a statement of the claims and de- 
mands of the Choctaw Nation upon the United 
States, with supporting evidence, was pre- 
sented to the Senate to enable it to dve such 
claims a Just, fair and liberal consideration; 
that after consideration of such claims, the 
Senate, on the 9th of March, 1859, passed a 
resolution to allow the Choctaws the proceeds 
[II] of the sale of such lands as had been sold by 
the United States on January 1, 1859, deducting 
therefrom the cost of survey and sale, and afl 
expenditures and payments under the 
of 1830, exdudius the reservations al- 
and secured, and estimating the scrip 
inoed in lieu thereof at $1.25 per acre, and that 
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they be allowed 12( coiti per acre for Ike resi- 
due of said lands. 

It is further alleged thai, in jraxnmoe of 
said resolution, the Secretary of the Interior 
caused an account to be stated between the 
United States and the Choctaw Nation, show 
inff that the United States were faidebted to 
said Nation, on account of the net moceeds of 
the lands ceded by the Treaty ct Snrtember. 
1880, in the sum of $2,981,241.80. 

It isalsoalleged that, undertheTreaty of June 
22, 1855,in consideration of thedaims heretofore 
stated, and of the cession and lease of 15,000,000 
acres of land, valued at $2,225,000, the United 
States agreed that all the rights and claims of 
the Choctaw Nation, and the individuaU there- 
of, and all matters in dispute, should receive a 
Just, fair and liberal consideration and settle- 
ment; that by virtue thereof the Choctaw Na- 
tion became entitled to a settlement of and pay- 
ment for all their pending ri^^hts and claims, in- 
dividual and national, free m»m all waivers or 
estoppels which might in equity have been in- 
terposed against them; and that, by virtue of 
artide 11 of the Treaty of June, 1855, and of 
the consideration paid to the Unitea States 
therefor, the Choctaw Nation became entitled, 
by virtue .of artide 18 of the Treaty of 1880, 
whenever well founded doubts slioufd arise, to 
have said Treaty construed most favorably to- 
ward the Choctaws. 

In said petition the Choctaw Nation prays 
that the award of the Senate of the United 
States be made final, and that the aooount 
stated by the Secretary of the Interior may be 
restated, in order that the balance due may be 
determined and the following errors corrected; 
that the proceeds of the lands sold up to Janu- 
ary 1. 1859, and the residue then remaining 
unsold, at 12^ cents per acre, amounted to 
$8,418,418.61, instead of $8,078,614.80; that 
the actual cost of survey and sale was 
$256,887.74, instead of $1,042,818.96; that the 
sum of $120,826.76 for reservations to orphans 
was not deducted, included in or connected 
wiUi Uie aggregate fund against which it is 
charged in said account; that there should not 
have been deducted from said aggregate fund 
the payments made to meet contingent ex- 
penses of the oommissioners appoint^ to ad- 
just claims under the 14th article of the Ti-eaty 
of September, 1880, amounting to $51,320.70. 
nor the expenses growing out of the location 
and sale of Choctaw reservations, and perfecl- 
ing titles to the same, amounting to $21,408.86; 
that the correction of the forcgoinpr errors 
would show a b^nce payable to the Choctaw 
Nation, under the award of the Senate, of 
$4,295,538.24, instead of $2,081,247.30; for 
which sum the Choctaw Natioi^ pravs judg- 
ment, after deducting $250,000 paid on ac- 
count of said awuti under the Act of March 
2, 1861, and the further Sum of $250,000 in 
bonds appropriated by said Act; and also prayt 
that interest be allowed on this latter sum at 6 
per centum per annum from March 2, 1861, un- 
tilpaid. 

It is further alleged that, under the Act of 
Congress approved March 2, 1861, the Choctaw 
Natton beoune entitled to receive from the 
United States $250,000 in bonds bearing hiter 
est at 6 per centum per annum, as a payment oi 
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gccoant of said award of the Senate of the 
United States; that the issue and delivery of 
said bonds was demanded by the Choctaw Na- 
tion in April, 1861, but said bonds were not 
and never nave been issued and delivered to it, 
nor has it received from the United States any 
payment of money in lieu of said bonds; that 
said Choctaw Nauon claims from the United 
States on account of said award the said sum 
of $250,000, with interest at 6 per centum per 
annum from the date when demand for said 
bonds was made until paid; that the claims of 
Uie Choctaw Nation against the United States, 
but for the adjudication thereof by the Senate, 
would amount to $8,482,849.78. for which tbe 
Choctaw Notion would be entitled to recover 
judgment, with interest at 5 per centum, from 
September 27, 1880; and that there remains 
due and payable to the Choctaw Nation from 
the Unit^ States on accoimt of the award of 
the Senate, after deducting therefrom the said 
sum of $500^^, the sum of $8,795,588.24, on 
which the Choctaw Nation claims interest at 
5 per centum per annum. 

It is also alleged that between July 1, 1861, 
[13] and July 1, 18o6, there became due from the 
United States to the Choctaw Nation, under 
various treaty stipulations made prior to July 
1, 1861, the sum of $406,284.98, of which 
amount it is admitted the United States may 
legally retain $846,835.61, leaving a balance due 
or$59,449.82. 

It is further alleged that the questions of 
difference existing between the Cnoctaw Na- 
tion and the Unit^ States result from the non- 
fulfillment of treaty stipulationa. and relate 
exclusively to claims which can now only be 
satisfied by the payment of such sums as the 
United States oueht tmder its treaties to pay 
to said Choctaw Nation, which are as follows: 
(1) cldms upon the basis of the Senate award, 
and of the correctness of the account stated 
by the Secretary of the Interior May 8, 1860, 
amounting to $2,968,598.19, with interest on 
the balance due on tbe awaitl of the Senate at 
5 per cent, and on the bonds authorized by Con- 
gress at 6 per cent, until paid; (2) amount due 
under the award, after correcting errors in the 
account stated by the Secretary of the Interior 
$4,272,879.18, to which add interest on balance 
due under the award of the Senate from March 
9, 1859, at 5 per cent, and on bonds authorized 
by Congress from March 2, 1861, at 6 percent, 
until paid; (8) amount claimed in case the 
award of the Senate, under article 11 of the 
Treaty of June 22, 1855, should be set aside, 
$8,659,695.67, with interest oo the fourteenth ar- 
ticle claims of $7,808,668.80, from August 24, 
1886, until paid; (4) claims of the Choctaw Na- 
tion against the United States, stated upon the 
principle that the United States retain the lands 
acquired by the Treaty of September 27, 1880, 
in trust for the benefit of tbe Choctaw Nation, 
and, as trustee, are bound to account for the 
value of said lands, after deducting therefrom 
the amounts paid to the Choct^iw Nation on ac- 
count of said lands. 

The petition further prays that if none of the 
above methods of statmg itt claims against the 
United States are such as can be approved and 
sanctioned, and if the court may ric^htfully 
ignore the Senate award and examine me mat- 
ter d€ now, then the Choctaw Nation may be 



conridered as having been required, Ux viola- 
tion of the Treaties ^ October, 1820 and Jan* 
uary, 1826, to cede to the United States the lands [14] 
described in the Treaty of September, 1830. 
and that the court will declare tnat the United 
States, from and after the- Trealy of Septem- 
ber, 1880, held such lands as the trustee for the 
benefit of the Choctaw Nation, and were 
bound to account for the proceeds resulting 
from the sale thereof: that the court will ascer- 
tain the amotmt realized by the United States 
from the sale of such lands, and cause an ac- 
count to be stated in respect thereto, and charge 
against the same the value of allpayments on 
account of said lands by the United States: 
that upon such accounting a Judgment may be 
rendcried for the balance found due, with inter- 
est thereon; and that the Choctaw Nation have 
judgment for the amount of the annuities due 
to it from July 1, 1861, to July 1, 1866, amountr 
ing to $59,449.82, and also for the sum of 
$167,896.57, being the value of the lands taken 
from the Choctaw Nation by the United States 
in locating the western botmdary of the State 
of Arkansas. 

The United States, in addition to a general 
denial, filed a special plea, allegingthat l)y the 
14th article of the Trealy of 1880 each Choc- 
taw head of a family who desired to remain in 
Mississippi and become a citizen of the State 
was to oe permitted to do so upon signifying 
his intention to the agent of the United States 
within six months from the ratification of the 
Treaty, whereupon he should be entitled to a 
reservation of land including his improvement, 
and should he live upon the land for five years 
thereafter, a grant in fee simple should issue to 
him. That within the six months 100 heads of 
Choctaw families signified their intention to re- 
main and become citizens of the States and 
their names were registered. That on August 12, 
1888, the ceded lands were directed to be sold, 
and an agent was appointed to locate the res- 
ervations of those intending to remain. That 
many who were not registered applied for res- 
ervanons, but were not recognized; yet, it ap- 
peuing that they had signified their intention 
m due time and been reftised regist^, the agent 
was directed to receive evidence ana make pro- 
visional locations of lands the sale of which 
was suspended to await the action of Congress. 
That commissioners were appointed to adjust [ISl 
the claims to reservations, and filed a report on 
June 16, 1845. That 148 heads of Choctaw 
families obtained reservations in the ceded ter- 
ritory, and 1,155 other Choctaw heads of fam- 
ilies were found to be entitled to the benefits of 
article 14 of the Treaty, but the United States' 
had disposed of the lands to which they would 
have been entitled so that it was impossible to 
give said Indians the ouantity to which they 
were severally entitlea. Said commissioners 
thereupon estimated tbe quantity of land to 
which each of said Indians would be entitled 
and allowed him for the same quantity, to be 
taken out of any public lands in the States 
of Mississippi, Loutdana, Alabama, or Arkan- 
sas, subject to entry at private sale. That 1,155 
pieces of scrip, each rei)resenting one half the 
allowance of land were issued to those entitled 
thereto, and were accepted in part payment for 
the lands aforesaid; that the remaimng 1,165 
half pieces of scrip were reserved, and Interest 
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paid thereon Tahied at $1.25 per acre to those 
entitled thereto, until the principal of i872,000 
was paid apon the execution of a final release 
of all claims of sach parties tinder the 14th article 
of the Treaty. That thereby the claims of the 
1,155 Choctaw heads of families were folly 
^itisfied and dischaiged, and any further claim 
by or on behalf of them was foreyer barred. 
The plea prays that so much of the amended 
petition as sets forth a cause of action in be- 
half of said 1,155 Choctaw heads of families 
for the yalue of lands alleged to be due them 
be dismissed. 

To this special plea the Choctaw Nation filed 
a replication on April 22, 1884, which in sub- 
stance denied the yalidity of the alleged release 
mentioned in the plea, on ttiegrotmd that the 
name was wrongrully ezactea under circum- 
stances that made it mequitable for the United 
States to insist uix)n it as a bar to the claims of 
the Choctaw Nation coyered by it. 

The case haying been heard oef ore the court 
of claims, the court, upon the eyidencd, foimd 
the facts, which are set out in much detail. 
It is only necessary here to state the following: 

The War Department, then haying charge of 
Indian affairs, on Maj 21, 1881, instructed 
Colonel Ward, tfie Indian agent in Mississippi, 
[19] on the subject of carrying into effect uie 
Trea^of 8^tember27,1830. The correspond- 
ence oetween the departments and its agents is 
set out folly. On June 26, 1888, Mr. Q. W. Mar- 
tin was appointed by the War Department to 
make selections of the locations of land crant- 
ed to theChoctaws under the 14th, 15th and 19th 
articles of the Treaty, and was instructed to 
call on Ward and Major Armstrong, also an 
agent of the United States, appointed under 
ihe Treaty, for the registry of the different 
classes so entitled. In pursuance of his instruc- 
tions, Mr. Martin located claims and receiyed 
eyidence of daimants^nd transmitted reports 
to the Secretary of War, with a list of 580 
claims for resenrations under the 14th article, 
and with affldayits as to forty claimants, show- 
ing imperfections in Ward's register and tiiat 
persons who sought to be reglsterea were re- 
iQsed, and not permitted to do so. 

It was found as a fact by the court of claims 
that Ward was unfit for the duties of the situa- 
tion; that his conduct was msrked by acts cal-' 
colited to deter the Indians from nuiking ap- 
pUcadon; that he was abudye and insultms^ to 
than, preyenting them thereby from marang 
ai^lication under the 14th article of the Treaty, 
in order to necessitate their going west of tne 
llississipid. He insisted tbSt the Indians had 
sold thdr land; that he had been instructed to 
induce as many as possible to go West; and 
that more had been roistered than had been 
anticipated. After the 24th of August, 1881, 
the agents of the United States insisted that 
Uioee whose names were not registered should 
go West, and that if they did not go soldiers 
would be sent to driye them out; that they 
would take their children from them; and 
many other threats were made by them. 

On the 81st of July, 1888, about 5.000 of the 
Choctaw Indians stul remained in Mississippi; 
notwithstanding the efforts of the remoying 
agent of ue Qoyemment to remoye them, they 
ifmalned, aasertinff their intention to do so, 
and claimfag the benefit of the 14th article of 
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the Treaty of 1880. It was the intention of those 
remaining east of the Mississippi to take the 
benefit ozthe 14th article of tfie Treaty. 

It was also f oond by the court that the whole 
nomber of heads of families receiying land un- 
der the 14th article was 148; the nomber who 
established their rights under the Act at Con- 
gress approyed August 28, 18^, was 1,160; 
and thenumber disallowed by the commission- 
er was 292. The commissioner rejected the 
claims of 191 heads of families under that Act 
because they had no improyement on their rea- 
eryations on the 27th of September, 1880, and 
did not reside on the same lor fiye years con- 
tinuously after said date. These 191 families 
compliea, or attempted to comply, with the re- 
quirements of the 14th article within the time 
reauired by it, but were deprlyed of their 
rights under it by the agents of the United 
States. They were entitled to reseryations 
amounting to 225,760 acres. 

It was also foimd by the court that, under 
the proyisions of the Act of Congress approyed 
August 28, 1842, the United States, haying 
failed to grant to said Choctaw heads of fam- 
ilies the lands which they and their children 
claimed under said Treaty, and haying dis- 
posed of the said lands, so that it was impos^ 
sible to giye said Choctaw heads of fam- 
ilies the Smds whereon they resided on the 
date of the Treaty of 1830, did, between June, 
1848, and Noyember, 1851, issue and deliyer to 
the said 1,155 Choctaw heads of families, and to 
their children, the certificates or scrip proyided 
for in said Act, for 1,404,640 acres of land, 
which certificates or scrip the said Choctaw 
heads of families and their children were re- 
quired by the United States to receiye and 
accept in lieu of the reseryations of land 
which, imder the said 14th article of the Treaty, 
they claimed. The United States refused to 
dehyer to the said Choctaw heads of families 
and their children that one half of the scrip 
which might haye been deliyered to them un- 
der the proyisions of the said Act of Congress, 
east of the MissiBsippi Riyer. until the said 
Choctaw heads of families and their children 
had either started for, or actually anriyed in, 
the Choctaw territory west of the Mississippi 
Riyer. 

Under the Act of Congress approyed March 
8, 1845, 697,600 acres in the said certificatcs'or 
scrip, so directed to be deUyered to the 1,155 
Choctaw heads of families and their children, 
were funded at the yalue of $1.25 per acre, 
with interest payable thereon annually foreyer 
at the rate of 5 pet centum per annum; which 
specified number of acres in certificatea. 
funded under said Act, was that part of said 
certificates which was not deliyerable east to 
the said Choctaw heads of families and their 
children, and not until their arriyal in the 
Choctaw territory west of the Mississippi Riyer. 
This scrip, which was funded for the benefit 
of said Choctaw heads of families and their chil- 
dren, under the Act of Congress of Maroli H, 
1845, was funded by the United States at llie 
rate of $1.25 an acre, amounting to the sum of 
$872,000, which sum was paid to the said heads 
of families apd their children, or their legal 
representatiyes, under the proyisions of an Act 
of Congress approyed July 21, 1862. 

It was further found l^ the oomt of claims 
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thtl the said Choctaw heada of families and 
their cliildren, dalmants under the 14th article 
of the Treaty of September, 1830, were reduced 
to a helpless condition of want, which ren- 
dered it practically impossible for them to con- 
tend with the United States in their require- 
ment that the said Choctaw heads of families 
should accept and receive the scrip provided to 
be issued to them, in lieu of the reservations, by 
the Act of 1842; and the said scrip and the 
money paid to redeem the same were taken and 
accepted because they were powerless to en- 
force any demands a^inst, or impose any con- 
ditions upon, the United States. 

The Choctaw Nation, by its proper author- 
ities, on November 6, 1852, executed and de- 
livered to the United States the following in- 
strument, for the purposes therein specific : 

"Wherecu, by an Act of Congr^ entitled 
'An Act to Supply Deficiencies in the Appro- 
priations for the Service of the Fiscal Year 
Ending the 80th Dav of June, 1852,' all pay- 
ments of interest on the amount awarded Choc- 
taw claimants under the 14th article of the 
Treaty of Dancine Rabbit Creek for lands on 
which they resided, but which it is impossible 
to give them, shall cease, and that the Secre- 
tary of the Interior be directed to pay said 
claimants the amount of the principal awards 
in each case respectively, and that an amount 
necessary for this purpose be appropriated, 
not exceeding the sum of $872,000; and that 
final payment and satisfaction of said awards 
shall be first ratified and approved as a finid re- 
lease of all claims of such parties under the 14Ui 
article of said Treaty, by the proper national 
authority of the Choctaws, in such form as 
shall be prescribed by the Secretary of the In- 
terior: JVaw be it knaum, That the said general 
council of the C^hoctaw Nation do hereby ratify 
and approve the final payment and satisfaction 
of said awards, agreeably to the provisions of 
the Act afor^aid, as a final release of the 
claims of such parties under the 14th article of 
said Treat V." 

On the 9th day ot November, 1853, the Leg- 
islative Council of the Choctaw Nation pro- 
vided for the appointment of a delegation 
which should represent said Nation in the set- 
tlement of all the unsettled claims and demands 
of said Nation or individual members thereof 
against the United States. The preamble to 
the joint resolution appointing that delega- 
tion recites that "The Choctaws were, and ever 
have been, dissatisfied with the manner in 
which the Treaty of Dancing Rabbit Creek 
was made, owing to the manv circumstances 
which were created to force tnem into it, and 
owing to the exceeding small and inadequate 
amount which was given as payment for their 
country;" and that " a lar^ number of claims 
on the United States, arising under the 14th 
and 19th and other articles of the Treaty of 
1830, are still remaining unpaid;" and the said 
delegates were "clothed wim full power to set- 
tle and dispose of, by treaty or otherwise, all 
and every claim and interest of the Choctaw 
People against the (jk)vemment of the United 
States, and to adjust and bring to a final dose 
all unsettied business" between said people and 
the Government of the United States. 

This delegation opened negotiations with the 
United States, through the Commiasioner of 
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Indian Ailairs, for a now treaty, ^ means of 
a communication in writing, datedfon the 5th 
of April, 1854, which contained a general state- 
ment or survey'of the condition of the relations 
then existing between the Choctaw Nation and 
the United States, and set out seriatim com- 
plaints against the Government, especially for 
causes of dissatisfaction arising under the 
Treaty of September 27, 1830, claiming that 
scarcely one of the stipulations of that Treaty 
had been carried out by the Government, ao as 
to do Justice according to the intent of the 
Treaty. They especially alleged that the laws [20J 
passed for the examination oi their claims un- 
der said Treaty, and the 14th article thereof, 
prescribed a course of adjudication of so rigid 
and technical a character as necessarily to ex- 
clude many Just claims; that many were com- 
pelled to remove becaiito of the failure of the 
Government to give them their rights under 
the said article, and that the law unjustiy cut 
off such persons from the benefits of it; that 
the scrip issued under the law was paid in such 
a manner as to make it of but little value to the 
Indian; and that those who received any thine 
received but a mere pittance. They contended 
that many claims existed unadjusted and un- 
paid under the 19th article; and proposed to 
make arrangement for final adjustment of all 
matters, national and individual, in a new 
treaty, by which the Natioi: proposed to pay 
all individual cldms under the 14th and 19th 
articles, and release the Government of the 
United States from all responsibility on that 
account, because such claims were not sus- 
ceptible of proof against the United States, but 
could be adjusted by the authorities of the 
Nation, provided the Nation could effect such 
a settlement with the United States as the 
Choctaw People desire. They claimed that 
under the Treaty of September 27, 1880, the 
Choctaw Nation was entiUed to the funds aris- 
ing from the sale of lafids ceded, after deduct- 
ing the expenses of sale, and the debt men- 
tioned in said Treaty; that the Government of 
the United States was a trustee for the Choctaw 
Nation in the sale of the lands ceded by that 
Treaty, so that, after the payment of the ex- 
penses incident to the execution of the trust, 
the Indians were entitled to the remainder; and 
they proposed that the pa7ment to the Nation 
of such remainder should operate in law as a 
satisfaction of the individual claims under a 
new treaty. 

Upon tne basis of this communication, the 
Commissioner of Indian Affairs instructed the 
agent of the United States for the Choctaws to 
make the requisite inquiry and investigation to 
ascertain the character and extent of their 
claims, and what arrangement was necessary 
to accomplish the object in view. The agent 
of tiie United States for the Choctaws submitted [21] 
to tiie Commissioner of Indian Affairs, in an- 
swer to this reference, a paper containing a 
comparative estimate or approximate statement 
of the claims then asserted by the Choctaw 
commissioners, which statement had been fur- 
nished by the Choctaw delegation to said agent. 
The aggregate amount of these claims so stated 
was $0,599,230, which it was proposed to settle 
on the principle of allowing the net proceeds of 
the sales of the lands ceded to the United States 
by the Choctaw Nation under the Treaty of 
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September 37, 1880; the whole showing the 
tMuance claimed to be due to the Choctaws to 
be $2,880,701. The agent of the United States, 
tn his communication to the Commissioner of 
Indian Affairs, referring to said statement, said : 
"I have examined this statement carefully, and 
from the most reliable information I am pos- 
sessed of, obtained in the Choctaw country and 
here, I am inclined to think that part of ft em- 
bracing the extent of the obligations under the 
Treaty is as nearly correct as H could be made 
at this date.** 

The amoimt of the obligations under the 
Treaty, thus referred to, was placed in said 
statement at $6,599,230. These negotiations 
between the Choctaw delegation and the execu- 
ttve authorities of the United States were con- 
ducted with reference to the accomplishment 
of the following objects: 

1. That the United States should provide, in 
a new treaty, for an examination and settlement 
of all the claims of the Choctaws, whether na- 
tional or individual, under the Treaty of 1880, 
as specified in the letter of the Choctaw dele- 

Stion to the Commissioner of Indian Affairs, 
ted April 5, 1854. 

2. That the Choctaws should adjust their dis- 
putes with the Chickasaws; should lease to the 
United States all that portion of their common 
ierritoTj between the 98th and 100th degree of 
west longitude, for the permanent settlement of 
the Wichita and such other bands of Indians 
as the United States mic^ht desire to locate there- 
in; and should absolutely and forever quitclaim 
and relinquish to the United States all their 
right, title, and interest in and to any and all 

1221 l*i>ds west of the 100th degree of west longitude. 

^ ^ These negotiations resulted in the Ti^ty of 
1855, which was ratified by the Senate of the 
United States on the 21st of Februair. 1856, 
and proclaimed by the President on March 4 
of the same year. 11 Stat at L. 611. Thepre- 
amble to that Treaty recites that "The Choc- 
taws contend that by a just and fair construc- 
tion of the Treaty of September 27, 1880, they 
aie, of right, entitled to the net proceeds of the 
lands ceded by them to the United States under 
said Treaty, Mid have proposed that the ques- 
tion of their right to the same, together with 
the whole subject matter of their unsettled 
claims, whether national or individual, against 
the United States, arising under the various 
provisions of said Treaty, shall be referred to 
the Senate of the United Statesfor final adjudi- 
cation and adjustment" 

By the terms of that Treaty, a division of 
their common lands was made between the Choc- 
taws and the Chickasaws, and the Choctaws 
relinquished to the United States all their lands 
west of the 100th degree of west longitude, and 
the Choctaws and the Chickasaws together 
leased to the United Slates all thatportion of their 
common territorv west of the 98th degree of 
west londtude, for the permanent settlement 
of the Wichita and such other tribes or bands 
of Indians as the Gfovemment of the United 
States might desire to locate therein. The 1 1 th 
and 12th articles of said Treaty are as follows: 
'^Article 11. The Gfovemment of the United 
States, not being prepared to assent to the claim 
set up under the Treaty of September the 
twen^-seventh, eighteen nundred and thirty, 
and so earnestly contended for by the Choctaws 
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as a rule of settlement, but justly appreciating 
the sacrifices, faithful services, and general good 
conduct of the Choctaw People, and being de- 
sirous that their rights and claims against the 
United States shall receive a just, fair, and lib- 
eral consideration, it is therefore stipulated that 
the f oUowingquestions be submitted for adjudi 
cation to the benate of the United States: 

"First. Whether the Choctaws are entitled 
to, or shall be allowed, the proceeds of the sale 
of the lands ceded by them to the United States 
bv the Treaty of September the twentj^-seventh, rf ^^ 
eighteen hundred and thirty, deducting there- 
from the cost of their survey and sale, and all 
just and proper expenditures and payments 
under the provisions of said Trea^; and, If so, 
what price per acre shall be allowed to the 
Choctaws for the lands remaining unsold. In 
order that a final settlement with uem may be 
promptly effected. Or, 

"Second. Whether the Choctaws shall be al- 
lowed a gross sum in further and full satisfac- 
tion of an their claims, national and individual, 
against the United States; and, if so, how much. 

"Article 12. In case the Senate shall award 
to the Choctaws the net proceeds of the lands 
ceded as aforesaid, the same shall be received 
by them in full satisfaction of all their claims 
against the United States, whether national or 
individual, arising under any former treatv; 
and the Choctaws shall thereupon become lia- 
ble and bound to pay all such individual cUtlms 
as may be adjudged bv the proper authorities 
of the Tribe to be equitable and just— the set- 
tlement and payment to be made with the ad- 
vice and tmder the direction of the United States 
agent for the Tribe; and so much of the fund 
awarded by the Senate to the Choctaws, as the 

§ roper auUiorities thereof shall ascertain and 
etermine to be necessary for the payment of 
the just liabilities of the Tribe, shall, on their 
requisition, be paid over to them bv the United 
Stales. But should the Senate allow a gross 
sum, in further and full satisfaction of all weir 
claims^ whether national or individual, against 
the United States, the same shall be accepted 
by the Choctaws, and they shall thereupon be- 
come liable for, and bound to pay, all the Indi- 
vidual cli^ms as aforesaid, it bmng expressly 
understood that the adjudication and decision 
of the Senate shall be flnaL" 

Li pursuance of the eleventh article of the 
Treaty, the questions submitted to the Senate 
of the Unitea States were answered by a Reso- 
lution of the Senate passed on the 9th of March, 
1859, as follows: 

'* Resolved, That the Choctaws be allowed 
the proceeds of the sale of such lands as have 
been sold by the United States on the first day 
of January last, deducting therefrom the costs 
of their survey and sale, and all proper expend- r f 4 
itures and payments under ssid Treaty ex- 
cluding the reservations allowed and secured, 
and esUmating the scrip issued in lieu of reser- 
vations at the rate of $1.25 per acre; and fur- 
ther, that they be also allowed twelve and a 
half cents per acre for the residue of said lands. " 

In reference to this award of the Senate, 
the court of claims, in the finding of fact, says: 
"The consideration which was given by the 
Senate to the subject matter so submitted to it 
by the said eleventh article of the said Treaty, 
and to the evidence which was so presented to, 
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Aod taken and considered by, the Senate, was 
full, fair and impartial, and its adjudication, as 
made mider the said article, was not influenced 
or affected by, and was in no way or degree 
the result of, any frand, corruption, partiality, 
and there is no evidence tending to show that 
it was the result of surprise or mistake on the 
part of the Senate, or any member thereof." 

On the 9th of March. 1859, the Senate of the 
United States also adopted a Resolution for the 
purpose of ascertaining the amount due the 
Choctaw Nation under their award, as follows: 
•'Resolved, That the Secretarv of the Interk)r 
cause an account to be stated with the Choc- 
taws showing what amount is due them accord- 
ing to the alwve prescribed principles of settle- 
ment, and report the same to Congress." And 
the Secretary of the Interior, in compliance 
with the mandate of said Resolution, did, on the 
8th of May, 1860, transmit to Congress a state- 
ment of account with the Choctaw Nation. 
Tlic account shows, as the proceeds of the sales 
of the Choctaw lands up to January 1, 1859, 
tocrcther with the residue of said l^pds unsold 
at^bat date, at 12| cents per acre, an amount 
in all of $8,078,614.80, from which was to be 
deducted the whole amount of char^, equal 
to $5,097,367.50, leaving a balance due to the 
Choctaws of $2,981,247.80. 

On the 9th day of January, 1861, the Choc- 
taw Nation, by its memorial addremed to Con- 
gress, demanded payment from the United 
States of the amount claimed to be due to it 
under said award. By the provisions of the 
Act of March 2, 1861, the Indian Appropria- 
tion Act, 12 Stat, at L. 288, there was paid to 
the Choctaw Nation the sum of $250,000 on 
account of their claim. The bonds for the ad- 
ditional sum of $250,000, which were by that 
Act directed to be issued and delivered to said 
Choctaw Nation on account of said claim, were 
never issued or delivered to it, although demand 
for the same was made upon the Secretary of 
the Treasury by them on tne 4th of April, 1861. 

Upon the findings of fact, the court of claims 
found a balance due the Choctaw Nation from 
the United States of $408,120.82, made up of 
various claims arising under the Treaty of 1880, 
and for the value of land taken in fixing the 
boundary between the State of Arkansas and 
Hie Choctaw Nation, deducting the payment 
made, under the Act of 1861, or$260,000. In 
reaching this conclusion the court of dahns re- 
lected me award of the Senate, ander the 
Treaty of 1855, as having no effect in law, and 
excluded the consideration of all claims covered 
by the release executed by the Choctaw Nation 
on November 6, 1862. 

Mes9n. John J. Weed, Samuel Shella- 
barg^r* Jeremiah M« WILhmi* Ji^n B* 
Ltice, Jamei W. Denver and Fleteher P. Ouppy, 
for the Choctaw Nation. 

Afessre, Wm, A. Bfaury and Robert 
A. Howard* AsnitatU Anye-Qen.^ for the 
United States. 

Mr. JufiUee Matthews delivered the opi;:- 
lon of the court: 

The general purpose of this suit is a judicial 
settlement of aU existing controversies between 
the Choctaw Nation and the United States. 
l*he specific claims of 'the Choctaw Nation are 
stated in the petitioi^ in the alternative. It is 
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claimed, in the first instance, that the award of 
the Senate, and the amount found due asabal- 
ance upon the account between the parties, 
stated upon the principles of that award, Should 
either be enforced as a finality by the judgment 
of the court in the present case, or that If not 
technically enforceable as an award, it still fur- 
nishes a rule for an equitable settlement of the 
differences between the parties. But, in the 
second place, it is claimed that if the award 
cannot oe considered in either of these tighta. 
then the whple controversv and all questions in- 
volved in it, from the beginning, under any of r^^i 
the treaties between the parties, are open for "^ ' 
investigation and decision upon their original 
merits. And under this heaa the Choctaw Na- 
tion claim compensation for various breaches 
on the part of tne United States of the Treaty 
of September 27, 1880; and, in general, such a 
failure on its part to comply wi& its provisionfl 
as in substance deprived ue Choctaw Nation of 
all the l)enefits intended to be conferred by It, 
for which it is claimed they are entitled to an 
equitable equivalent as compensation. 

In respect to so much of the petitioners case 
as rests upon specific failures to comply with 
the provisions of article 14 of that Treaty, as to 
those Choctaw heads of families who claimed 
reservations within its terms and did not receive 
them, the Gfovemment of the United States re- 
lies upon the release executed b^ the Choctaw 
Nation in pursuance of the requirements of the 
Act of July 21, 1852, under wnich a payment 
of $872,0(K) was made in satisfaction of the 
amoimts awarded the Choctaw claimants under 
that article of the Treaty of 1880. 

The court of claims, as it appears, declined 
to give anv legal effect whatever to uie award 
made by the Senate under the Treaty of 1855, 
feeling constrained to that conclusion by the 
terms of the Act of March 8, 1881, conferring 
Jtirisdiction upon it in this suit, and on the 
other hand, it save all the effect claimed by the 
United States ror the release under the Act of 
1852. Its Judgment in favor of the Choctaw 
Nation«was made up as foUows: 

For claims under the 14th article 
of the Treaty of 1880, not ooTered 
by the release of 1852 $417,659.00 

For claims under the 19th urtide 
of the Treaty of 1880 40,990.00 

F6r land taken in fixing the bonnd- 
aiy of the State of Arkanaaa 
and theChoctaw Nation 68,108.00 

For transportation and subsistence 
under the Treaty of 1880 61,998.00 

For unpaid annuities 69,449.88 

For guns, ammunition, etc...... 18,000.00 

Total $658,120.88 [jj^j 

And credited the balance thus found due with 
a payment made under the Act of March 2, 
1861, of $250,000. 

In reviewing the controversy between the 
parties presented by this record, it is important 
and necessary to consider and dispose of some 
preliminary questions. The first relates to the 
character of tne parties, and the nature of the 
relation they sustain to each other. The Unit- 
ed States is a sovereign Nation, not suable in 
any court except by its own consent, and upon 
such 4erms ana conditions as may accompany 
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Uut coiuent, tnd is not sublect to any mund- 
pal law. Its Government Is limited only hy 
Us own Constitution, and the Nation is suoject 
to no law but the law of nations. On the other 
bind, the Choctaw Nation falls within the de- 
icription in the terms of our Constitution, not 
of an independent State or soverd/cn Nation, 
but of an Indian Tribe. As such, it stands in 
a peculiar relation to the United States. It was 
capable under the terms of the Constitution of 
entering into treaty relations with the (Govern- 
ment of the Unitea States, although, from the 
nature of the case, subiect to the power and au- 
thority of the laws of tnu United States when 
Conness should choose, as it did determine in 
the Act of March 8, 1871, embodied in section 
9079 of the Revised Statutes, to exert its legisla- 
tive power. 

As was said by this court recently in the case 
of the UhiUd States against Ragama, 118 U. S. 
875, 888 [anto, 2381: *' These Indian Tribes are 
the wards of the iHation; they are communities 
dependent on the United states; dependent 
largely for thdr daily food; dependent for their 
political rights. They owe no allegiance to the 
States and receive from them no protection; be- 
cause of the local iU feeling, the people of the 
States where they are found are often their 
deadliest enemies. From their very weakness 
and helplessness, so largely due to the course of 
dealing of the Federal Qovemment with them, 
and the treaties in which it has been promised, 
there arises the duty of protection, and with it 
the power. This has always been recognized l^ 
the Executive, by Congress, and by this court, 
whenever the question nas arisen. 

It had accordingly been said in the case of 
Woreeiter v. Georgia, 6 Peters, 582 [31 U. 8. 
bk. 8, L. ed. 6081: "The language used in 
[t8) treaties with the Indians should never be con- 
strued to their prejudice. If words be made 
use of which are susceptible of a more extended 
meaning than their plain import as connected 
with the tenor of the treaty, they should be con- 
sidered as used only in the latter sense. * * * 
How the words of the treaty were understood 
by this unlettered people, rather than their crit- 
ktH meaning, should form the rule of construc- 
tion.* 

The recognized relation between the parties 
to this controversy, therefore, is that between 
a superior and an inferior, whereby the latter is 
placed under the care and control of the former, 
and which, while it authorizes the adoption on 
the part of the United States of such policy as 
their own public interests may dictate, recog- 
nises, on the other hand, such an interpretation 
of their acts and promises as Justice and reason 
demand in all cases where power is exerted by 
the strong over those to whom they owe care 
and protection. The parties are not on an 
equal footing, and that inequality is to be made 
good by the superior Justice which looks only 
to the substance of the right, without regard to 
technical rules framed under a system of mu- 
nicipal Jurisprudence, formulating the rights 
and obligations of private persons, equally sub- 
ject to the same laws. 

The rules to be applied in the present case 
are those which govern public treaties, which. 
eveD in case of controversies between nations 
equally independent, are not to be read as rig- 
i<ily as documents between private persons gov- 
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emed by a system of technical law, but in the 
lieht of that larger reason which constitutes the 
spirit of the law of nations. And it is the 
treaties made between the United States and 
the Choctaw Nation, holding such a relation, 
the assumptions offset and of right which they 
presuppose, the acts and conduct of the parties 
under them, which constitute the material for 
settling the controversies whidi have arisen un- 
der them. The rule of interpretation already 
stated, as arising out of the nature and relation 
of the parties, is sanctioned and adopted by the 
express terms of the treaties themselves. In the 
deventh article of the Treaty of 1855, the (Gov- 
ernment of the United States expresses itself as 
being desirous that the rights and claims of the 
Choctaw People against the United Statep 
"shall reodve a Just, fair and liberal cousid- 
eration." 

The language of the Act oi March 8, 1881, [89] 
conferring Jurisdiction in the present case, also 
requires construction. It confers jurisdiction 
upon the court of claims to try all questions of 
difference aridng out of treaty stipulations with 
Uie Choctaw Nation, and to render Judgment 
thereon. How far the settlement of these dif- 
ferences is to be afTected by the various Acts of 
Congress referred to in the pleadings and find- 
inn of fact made by the court of claims, and 
which were passed professedly in execution of 
treaty obligations on the part of the United 
States, must be determine These Acts of 
Congress, in one aspect, have the force of law, 
because Congress has fiill power of legislation 
over the subject; but, in so far as they may 
have proceeded upon insufficient or incorrect 
interpretatioDS of the treaty rights of the Choc- 
taw Nation, or in so far as they may have at- 
tempted to modify or disregard those rights, 
they form the very subjects of complaint on the 
part of the Choctaw Nation, whose allegation 
is that the United States, by these veir statutes, 
as in other particulars, have broken their treaty 
obligations. Where, in professed pursuance of 
treanes, these statutes have conferred valuable 
benefits upon the Choctaw Nation, which the 
latter have accepted, they partake of the nature 
of agreements — the acceptance of the benefit, 
cou^ed with the condition, implying an assent, 
on the part of the recipient to the condition, 
unless that implication & rebutted by other and 
suffldent drcumstance^ Under the terms of 
the Act of March8,1881,lnexercishigthe1uris- 
diction thereby conferred, the court of dairos 
is empowered to review the entire question of 
differences de now, which may be interpreted to 
imply that the whole matter was opened from 
the Winning, with the view of determining 
what the original treaty rights of the Choctaw 
Nation were, and how far they have been per- 
formed by the United States in its various 
transactions with them, including the acts done 
under Uie authority of the statutes referred to. 
The meaning of this clause becomes most im- 
portant, however, in connection with the ques- 
tion, how the court is authorized to deal \vith 
the award made by the Seuate of the United 
States in pursuance of the Treaty of 1855. 

It is contended on the part of the Choctaw 
Nation that that award is final and conclusive; [30] 
and in support of that contention reference is 
made to the express provisions of the Treaty of 
1855. It is recited in the preamble of that 
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'J'icjily that the Choctaws have propoBed that 
their claims acaiDst the United otat^ aridog 
under the ▼arK)us proTisions of the Treaty of 
September 37, 1880, shall be referred to the 
Senate of the United States for final adjudica- 
tion and adjustment; and by the terms of the 
twelfth article of the Treaty it is declared to be 
"expressly understood that the adjudication 
and decision of the Senate shall be final ; " and 
the right to insist upon the conclusive nature 
of this award, it is said, isa tre^y right in favor 
of the Choctaw Nation. 

On the other hand, it is declared by the Act 
of March 3, 1881, that, in the exercise of its 
jurisdiction to tiy this case, the court of claims 
'* shall not be estopped by uny action had or 
award made by the Senate of the United States 
in pursuance of the Treaty of 1855 ; " and it is 
insisted, on behalf of the United States, that 
this language is inconsistent with the idea that 
the court should ^ve to that award any legal 
effect whatever. And this construction is sup- 
posed to be rendered necessary by the previous 
clause, which grants power to the court to re- 
view the entire question of differences de novo; 
for it is said that the court cannot review the 

auestion of differences de novo, that is, from 
le bcgiuning, and as if they were new and had 
freshly arisen, if it gives any effect to a deter- 
mination of the Senate, which it is claimed op- 
erates as rei judicata, foreclosing further in- 
quiry into the merits of the very questions to be 
reviewed. 

If the words conferring the power to review 
the question of differences ds novo are permitted 
to have that force, it is difficult to understand 
how the release made by the Choctaw Nation 
in pursuance of the Act of Congress of July 21, 
1852, should stand in the way of a reconsidera- 
tion of the claims covered by it. That Act of 
Congress, it is true, declares that the final pay- 
ment and satisfaction of the sum thereby ap- 
propriated and paid, should, when ratifiea and 
approved by the proper national authority of 
the Choctaws, operate as a final release of all 
claims of those to whom such payments are 
made, under the fourteenth article of the Treaty 
of September 27, 1880. But whether that pay- 
ment was a just and fair extinguishment of 
those claims, according to the terms of that 
Treaty was one of the very questions in dis- 
pute. And it is not unreasonable to contend, as 
It is contended on behalf of the Choctaw Na- 
tion, that the effect of that release should be 
considered in view of the circumstances under 
which it was executed, and in reference to 
which the court of claims has found, in the 
sixteenth finding, that " The claimants under 
the fourteenth article, the said Choctaw heads 
of families and their children, were reduced to 
a helpless condition of want, which rendered it 
practically impossible for them to contend with 
the United States in their requirement that the 
said Choctaw heads of famiues should accept 
and receive the scrip provided to be issued to 
them in lieu of the reservations by the Act of 
1842; and the said sorip and the money paid to 
redeem the same were taken and accepted be- 
cause they were powerless to enforce any de- 
mands against, or impose any conditions upon, 
the United States." 

However this may be, the language of the 
Act of March 8, 1881, in reference to the awaid 
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made by the Senate under the Treaty of 1855, 
does not abrogate it, and does not require, as a 
condition of the exercise of the Jurisdiction con- 
ferred by the Act, that the court should entire- 
ly disregard it, giving it no effect whatever. It 
merely says that the court shall not be estopped 
by any action had or award made by the Sen- 
ate in pursuance of thatTreaty. The plain and 
literal meaning of this language is fully satis- 
fied by holding that the award, considered as 
such, shfdl not, upon its face, be taken to be 
final and conclusive. There is nothinj^ in the 
language to prevent the court from giving to 
that award effect as prima fade establishing 
the validity of Uie claim so far adjudged in 
favor of the Choctaw Nation, leaving to the 
representatives of the (Government in this liti- 
gation the right not only to question the valid- 
ity of the award, as such, upon any such 
grounds as might or should in^lidate awards 
ordinarily, either at law or in eauity, but also 
to attack it upon the merits, as a nndmg unsup- 
ported by proof, or unjust and unfair in view 
of all the orcumstances, and on that account 
not to be enforced. In that view, so much 
effect only would be given to it as to cast the 
burden of disproving its Justice and faimess 
upon the United States in this suit. In that 
light and wiUi that view it has been attacked 
in argument by the counsel for the United 
States, upon the proof contained in the case. 

In tiie first pla(^, it is obiected that the award 
did not agree with the submission, and under 
that head it is argued that the first question 
submitted for adjudication to the Senate was 
whether the Choctaws were entitled to the pro- 
ceeds of the sale of the lands ceded by them to 
the United States by the Treaty of September 
27, 1880, and that there was no authority to al- 
low to them such proceeds, unless the Senate 
shoidd first find that they were entitled to theoi. 
And it is said that the »Bnate not only did not 
find that, as matter of law, the Choctaws were 
so entitled under the terms of the Treaty of 
September 27, 1880, but that, according to the 
report of the Committee on Indian Affairs, 
whidh was adopted by the Senate in the pas- 
sage of the resolutions which contain the award, 
itself, their title to those proceeds, considered 
as matter of law, was denied We do not, how- 
ever, think that the words of the question sub- 
mitted to the Senate by the Treaty of 1855 are 
to be confined to a consideration of the ques- 
tion of a strict title to the proceeds of the sale 
of the lands, but that they plainly mean, 
whether the Choctaws, under all the cir- 
cumstances, as a matter of Justice and fair deal- 
ing, ought to receive such proceeds, whether 
as deducible from the terms of the Treaty or as 
merely a fair compensation to be awarded to 
them for its breadies by the United Statea. 
The language of Uie question is in the alterna- 
tive; it u whether the Choctaws are entitled to 
or $haU he allowed ; and it was sufficient, in our 
judgment, to satisfy the terms of the submia- 
sion, for the Senate to declare, as it did, that 
the Choctaws diould be allowed the prooeeda 
of the sale of the lands sold by the United Statea 
which had been ceded by- the Choctaws under 
the Treaty of 1880; and we are, therefore, of 
opinion that the award cannot be avoided on 
this ground. 

S^nd. It is next insisted that the award la 
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[33] invalid because it is unoertain, inasmuch as 
while it determines that the Choctaws shall be 
allowed the proceeds of the sale of the lands 
ceded by the Treaty of 1880, and at the rate of 
12^ cents an acre for the residue, it does not 
ascertain what those proceeds and the yalue of 
the residue amount to in tho aggregate. But 
the award itself provided the means of reduc- 
ing this uncertainty by a reference to the Sec- 
retary of the Intenor, wh6 was directed to 
cause the account to be stated with the Choc- 
taws, showing what amount was due them ac- 
cording to the principle of settlement embraced 
in the award, it is not diluted but that the 
Secretary of the Interior was enabled by the 
records of his office to state silch an account, 
and that in fact he has stated it. This refer- 
ence to the Secretary of the Interior for the 
mere purpose of an account cannot be consid- 
ered as a delegation of authorit;^ by the Senate 
to adjudicate any of the questions which had 
been submitted to it by the agreement of the 
parties. The stating of the account was mere- 
ly in execution of ibe Judgment; the principle 
on which it should proceed was fully, clearly 
and finaUy adjudsed. Whatever exception 
might be taken to Uie account when rendered 
would not be different from such as in the 
usual course of equity practice might be taken 
to the report of a master to whom was referred 
the statement of an account, the principles of 
which had been previously settled by a decree 
of the court fixing and establishing the rights of 
theparties. 

Third. It is also said that the award is in- 
valid for lack of proper notice to the United 
^tes of the intended action of the arbitrator 
before proceeding to the adjudication. When 
it is considered mat the Senate of the United 
States was the arbitrator, constituting, as it 
does, a branch of the legislative as well as of 
the treaty-making power of the (jk)vemmentof 
the United States, it can hardly be contended 
that the United States had no notice of pro- 
ceedings taken by the Senate in pursuance of 
laws or treaties made bv the United States. 

Whatever force might otherwise be supposed 
to reside In these objections to the validity of 
the award are further answered by a reference 
to the terms of the Indian Appropriation Act 
134] of March 2, 1861, 12 SUt at L. 288, which en- 
acts as follows: "For payment to the Choctaw 
Nation or Tribe of Indians, on account of 
their claim under the eleventh and twelfth 
articles of the Treaty with said Nation or 
Tribe made the twenty-second of June, 1855, 
the sum of five hundred thousand dollars; two 
hundred and fifty thousand dollars of which 
sum shall be paid in money; and for the residue 
the Secretary of the Tr«isury shidl cause to 
be issued to the proper authorities of the Na- 
tion or Tribe, on their requisition, bonds of the 
United Statas, authorized by law at the present 
sesstoD of Congress: Provided, that in the fu- 
ture adjustment of the claim of the Choctaws, 
under the Treaty aforesaid, the said sum shall 
be chaiged against the said Indians." 

This appropriation, and the payment which 
was made under it, would seem to have the 
effect of confirming the award of the Senate, 
for i\ makes an appropriation in part payment 
of it, and provides for the future adjustment of 
the claim of the Choctaws under it It is true, 
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as is insisted in argument, that no express men- 
tion is made in itSa Act of the award, and the 
claim of the Choctaw Nation is described as 
one arising under the eleventh and twelfth 
articles of the Treaty of 1855, but ho possible 
claim could arise under those articles of that 
Treaty in behalf of the Choctaw Nation, except 
one to insist upon the arbitration and to enforce 
the award made, in pursuance of their terms. 
The whole object and scope of those articles of 
the Treaty is to provide for the submission to 
the arbitration of the Senate, and the execution 
of the award made under it. The future ad- 
justment of the claims of the Choctaws men- 
tioned in the proviso evidently refers to the di- 
vision of the fund, ascertained by the report of 
the Secretanr of the Interior, by which a por- 
tion was to be paid over to the Nation for the 
satisfaction of mdividual claimants, and the re- 
mainder retained by the United States as a 
trust fund, according to the 18th article of the 
Treaty of 1855. 

It does not. therefore, give too much effect 
to the Act ox March 2, 1^1, to treat it as an 
Act of Congress confirming the validity of the 
Senate awara. This view is very much strencth- 
ened by the terms of the Act of June 23, 1874, 
from which it appears that at that recent date 
Congress intended to treat the awud of the 
Senate as valid and binding, and the report of 
the Secretary of the Interior as to the balance 
due to be final. The provision of that Act, 18 
Stat at L. 280, is as follows: "That the Secre- 
tary of the Treasury is hereby directed toin- 
oulre into the amounts of liabilities due &om 
the Choctaw Tribe of Indians to individuals, 
as referred to in articles 12 and 13 of the 
Treaty of June 22, 1855, between the United 
States and the Choctaw and Chickasaw Tribes 
of Indians, and to report the same to the next 
session of Congress, with a view of ascertain- 
ing what amounts, if any, should be deducted 
from the sum due from the United States to 
said Choctaw Tribe, tar the purpose of enab- 
ling the said Tribe to pay its liabilities, and 
thereby to enable Congress to provide a fund 
to be held for educational and other purposes 
for said Tribe, as provided fo^* in article 18 of 
the Treaty aforesaid." 

The only further question, then, which can 
be claimed to be left open for adjudication in 
l^is suit by the terms of the Act of March 8, 
1881, is, on the supposition that the award is 
jTfima /a<^ evidence of the correctness of the 
claim mereby reduced to Judgment, whether 
upon its merits it was fair. Just and equitable, as 
a settiement between the parties of the matters 
in controversy, having regard to all the circum- 
stances of Uie case. As already declared, it is 
the right of the United States to question its 
validity by questioning its Justice; at the same 
thne, the burden of proof is upon them to estab- 
lish, by affirmative proof, the considerations 
which ought to constrain this court, as a matter 
of Justice, altogether to disregard it. 

Proceeding, then, to review the whole ques- 
tions of difference between the parties de now 
for this purpose, we are led to the conclusion 
that the principle of settlement adjudsed by the 
Senate in its award, in pursuance of the 11th 
article of the Treaty of 1855, furnishes the near- 
est approximation to the justice and right of 
the case that, after this lapse of time, if b prao- 
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licable for a Judicial tribunal to reach. Our 
judgment to this effect is based upon the fol- 
lowing conMdcrations: 

The situation and circumstances in which 
the parties were found at the time the Treaty 
of September 27» 1880, was entered into, were 
ihcse: By the previous Treaty of 1820, tne pol- 
icy of the United States therein declared, and 
ilic agreement between the parties, was "To 
,)romote the civilization of the Choctaw In- 
dians, by the establishment of schools amon^t 
ibem, and to perpetuate them as a Nation by 
exchanging for a small part of their land here, 
that is, in Mississippi, *'a country beyond the 
Mississippi River, where all who live by hunt- 
ing and will not work mav be collected and set- 
tled together." It was also recited that it was 
"desirable to the State of Mississippi to obtain 
a small part of the land belonging to said Na- 
tion for the mutual accommodation of the 
^rties." Accordingly, the Choctaws, by the 
Treaty of 1820, ceded to the United States a 
portion only of their lands in Mississippi. 

By the 2a article of the Treaty it was de- 
clared that, "For and in consideration of the 
foregoing cession on the part of the Choctaw 
Nation, and in part satisfaction for the same, 
the commissioners of the United States, in 
behalf of said States," thereby ceded to said 
Nation a tract of country west of the Misflds- 
sippi River, the boundaries of which were de- 
scribed. It was also declared by article 4 of 
that Treaty, that "The boundaries hereby es- 
tablished oetween the Choctaw Indians and 
the United States on this side of the Mississippi 
River shall remain without alteration until the 
period at which said Nation diall become so 
civilized and enlightened as to be made citizens 
of the United States, and Compress shall lay off 
a limited parcel of land for the benefit of each 
family or individual in the Nation." 

By the Treaty of January 20, 1825, it was 
further stipulated that the 4th article of the. 
Treaty of October 18, 1820, should be so modi- 
fied as that Confl^ress should not exercise the 
power of apportioning the lands for the benefit 
of each family or individual of the Choctaw 
Nation, and or bringing them under the laws 
of the United States, but with the consent of 
the Choctaw Nation. In the meantime, how- 
ever, under the pressure of the demand for the 
settlement of the unoccupied lands of the State 
of Mississippi by emlmnts from other States, 
the policy of the United States in respect to 
the Indian Tribes still dwelling withhi its bor- 
ders underwent a change, and it became desi- 
rable by a new treaty to effect so far as practi- 
cable the removal of the whole body of the 
Choctaw Nation, as a tribe, from the limits of 
the State to the lands which hod been ceded to 
them west of the Mississippi River. To carry 
>ut that policy the Treaty of 1830 was nego- 
dated. 

By the 8d article of that Treaty the Choctaw 
Nation of Indians ceded to the (Jnitcd States 
the entire country they owned and possessed 
east of the Mississippi River, and agreed to re- 
move beyond the Mississippi River as earlv as 
practicable, so that as many as possible of tlicir 
people, not exceeding one half of the whole 
nimber. should depart durini:^ the falls of 1831 
and 1882, and the residue follow during the 
>;ucc: ftdiug fall of 1833. But, in order to induce 
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the consent of the Choctaw Nation, as such, to 
the provisions of that Treaty, the United States 
entered into the obligations already specified 
and contained in its subsequent articles, par- 
ticularly articles 14, 15 and 19, by which large 
reservations of land were made, so that under 
article 14 the head of every Choctaw family 
who desired to remain and become a citizen of 
the United States was entiUed to do so, and 
thereupon became entitied to a reservation of a 
section of 640 acres of land for himself, and an 
additional hidf section for each unmarried child 
living with him over ten years of aee, and an 
additional quarter section for each child under 
ten years of age, to adjoin his own location; 
with the further provision that if they resided 
upon said lands, intending to become citizens 
01 the States, for five years after the ratification 
of the Treaty, a grant in lee simple should is- 
sue to them. The Choctaws, it appears, were 
very reluctant to emifirate from their old homes 
to their new ones, ana a very much laiger num- 
ber than was expected manifested an intention 
to avail themselves of those provisions of the 
Treaty which entitled them to remain. 

It is notorious as a historical fact, as it abun- 
dantly appears from the record in this case, 
that great pressure had to be brought to bear 
upon the Indians to effect their removal, and 
the whole Treaty was evidently and purpo<?ely 
executed, not so much to secure to the Indians 
the rights for which they had stipulated, as to 
effectuate the policy of the United States in re- 
gard to their removal. The most noticeable 
thing, upon a careful considcrotion of the terms 
of this Treaty, is that no money consideration 
is promised or paid for a cession of lands, 
the beneficial ownership of which is assumed 
to reside in the Choctaw Nation, and computed 
to amount to over ten millions of acres. It was 
not an exchange of lands east of the Mississippi 
River for lands west of that river. The latter 
tract had already been secured to them by its 
cessioii under the Treaty of 1820. 

It is true that by the 1 8th article of the Treaty 
of 1880 it is provided that, "For the payment 
of the several amounts secured in this Treaty, 
the lands hereby ceded are to remain a fund 
pledged to that purpose, until the debt shall be 

groWded for and anranged. And, farther, it 
I agreed that, in the construction of this Treaty, 
wherever well founded doubt should arise, it 
shall be ocmstrued most favorably towards the 
Choctaws." The only money payments se- 
cured by the Treaty, over and above the neces- 
sary expenditures m removing the Indiana, in 
providing for their subsistence for twelve 
months after reaching their new homes, and 
payine for their cattle and their improvements, 
are: first, an annuity of $20,000 for twenty 
years, commencing after their removal to the 
west; and, second, the amount to be expended 
in the education of forty Choctaw youths for 
twenty years, and for the support of uree teach- 
ers of schools for twenty years, together with 
the cost of erecting some public buildings, and 
furnishing blacksmiths, weapons and agricult- 
ural implements in addition to the several an- 
nuities and sums secured under former treatiei 
to the Choctaw Nation and People. It is no- 
where expressed in the Treaty tnat these pay- 
ments are to be made as the price of the lauila 
ceded; and they are all only such expenditures 
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tf Uie GoTemment of the United States could 
well afford to iacor for the mereimrpose of ex- 
•catinff ita policy in reference to the remoral 
of the Indians to their new homes. Aa a con- 
gkleration for the yalae of the lands ceded by 
the Treaty, they mnat be r^guded aa a meager 
pittance. 

It is, perhaps, impossible to interpret the lan- 
guage oi this instrument, considered as a con- 
(S9| tract between parties atandinf npon an equal 
footing and dealing at arm's Kngth, as a con- 
veyance of the legal title by the Choctaw Nation 
to the United States, to hold aa trustee for the 
pecuniary benefit of the Choctaw People; and 
yet it is quite apparent that the only considera- 
tion for the traniBf er of the luids that can be 
constdcred as inuring to them is the general 
adyantage which they may be supposed to have 
derived from the faithful execution of the 
Treaty on the part of the United States; and 
when, in that connection, it is considered that 
the Treaty was not executed on the part of the 
United States according to its Just intent and 
spirit, with a view to souring to the Choctaw 
People the very advantages which they had a 
right to expect would accrue to them under it. 
It would seem as thoueh it were a case where 
they had lost their lands without receiving the 
promised equivalent. In such a case, there is 
a plain equity to enforce compensation, by re- 
quiring the party in default to account for all 
the pecuniary Imeflts it has actually derived 
from the lands themselves. This is the solid 
sTound on which the justice of the award of the 
Senate of the United States, under the Treaty 
of 1855 seems to us fairly to stand. 

The committee of the Senate which reported 
the resolutions adopted by that body as the 
award under the Treaty of 1855 reached their 
conclusion upon the same premises. Their re- 
port discusses at length the various nounds on 
which the Choctaw Nation rightfuUy com- 
plained of the injurious character cd the deal- 
ings of the United States with them under the 
Treaty, and concludes as follows: 

"It being thus impossible to ascertain to how 
mnch the Choctaws would be entitled, on a 
fah- and liberal settlement, for the damage and 
loss sustained by them, it seems to the commit- 
tee that the only practical mode of adjustment 
ii to give them the net proceeds of their lands, 
not on the ground that the letter of the Treaty 
entitles them to H, bat that it is the only course 
by which justice can now be done them. 

"And while, am the one hand, to award to 
tiie Tribe the net proceeds of their lands would 
sordy be no mare than just to them, because 
practically no regard is plaid to actual vidue by 
r40] the United States in the sales of public lands; 
and undeniably the real market ^ue of these 
lands which the Indians might have realized, 
if protected In tiieir possession, was far greater 
than the price for which they actually sold; on 
the other hand, the United States would nei- 
ther haye lost, paid, nor expended anything 
whatever, but would only have refimded to Uie 
Choctaws the surplus remaining on hand of the 
proceeds of their own lands, after having repaid 
themselves every dollar expended for the benefit 
of the Choctaws; and that, after havine had 
the use of this surplus for many years without 
interest, and when, according to the estimates 
of the Qeneral Land-Office, it would really 
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amount to little more than half of what might 
be recovered in a court of equi^. If the case 
were one between individuals, aa wHl appear 
by the comparative statement hereto appended. 

"The committee accordingly report the fol- 
lowing resolutions, and recommend that they be 
adopted and made the award and judgment of 
the Senate upon the questiona submitted by the 
Treaty of Ifiife." 

The Secretary of the Interior found to be due 
to the Choctaw Nation, in his statement of ac- 
count in conformity with the resolutions and 
decision of the SenateundertheTreaty of 1855, 
the sum of 92,981,247.80. This balance was 
reached by crediting them with the proceeds of 
the sales of the lands ceded by them under the 
Treaty of September 27, 1880, made up to Janu- 
anr 1, 1859, adding for the unsold residue of 
sud lands their estimated value at 12i cents per 
acre, amounting to $8,078,614.80 in the aggre- 
gate. Against this, deductions were charged, 
as follows: First, the cost of the survey ana 
sale of the lands at 10 cents nn acre; ana, sec- 
ond, payments and expenditures under the 
Treaty; the whole amountlDg to, $5.097,367. 50, 
resulting in the balance above stated. Some 
of the items charged as payments and expend- 
itures in this account are oolected to on the part 
of the Choctaw Nation in this suit, and we are 
asked to restate the account. If, however, we 
felt at liberty to enter into such an examination 
of this account, we see nothing in the evidence 
presented by the record to show that the items 
objected to were not properly chargeable. The 
result therefore, is to establish the balance 
found by the Secretary of the Interior as the 
true amount due, ascertained according to the 
principle adjudged by the Senate in its award, 
and which we luive aeclared to be the equitable 
rule of settlement between the parties. From 
this is to be deducted the payment of $260,000 
made under the Act of March 2, 1861. 

This disposes of all questions of difference in- 
yolyed in this suit arimng under treaties prior 
to that of 1855, except for unpaid annoitiis, as- 
certained by the court of claims to amount to 
the sum of $59,449.82, which is to be included 
in the judgment 

There is, however, another controversy arla- 
ing under the Treaty of 1855. The first article 
of that Treaty fixed definitely the boundary of. 
the territory ceded to the Choctaw Nation by 
the Treatyof 1820. It is found aa a fact by the 
court of ckdms, that, in the location of the line 
whidi was surveyed under the authority of the 
United States, and fixed as the permanent 
boundary between the State of Arkansas and 
the Indian countoy by the Act of Consress of 
March 8, 1875, 18 Stat, at L. 476, the Qovem- 
ment made a mistake, whereby they embraced 
in the territory appropriated by the United 
States as part of the public lands, 186,204^ 
acres of Indian lands, the value of which, as 
ascertained by the court of claims, is $68,102. 
This is a just and valid claim, for which the 
petitioner is entitled to recover. 

The final result is that the Choctaw Na- 
tion is entitled to a judgment a^inst the 
United States for the following sums: First, 
|2,981,247.80. subject to the deduction of 
i250,0()0 paid under the Act of 1861; second, 
for unpaid annuities, $59,449.82; third, for 
lands taken in fixing the boimdary between the 
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Slate of Arkanaas and the Choctaw Nation, 
$68,103. 

lliejudgment qf the Cawi ^f Claims is thers- 
fore rewrssd and the cause is remanded to that 
court, with inetrudums to enter a judgment in 
eor^formiiiy wUh this opinion; ana it is so or- 
dered. 
True cop J. Test: 

James H. MoKenney, Clerk, Sup. Court, U. 8. 

Mr. Ghirf Justice Waite dissenting: 
I regret to find myself unable to a^p*ee to 
this judgment. If the United States had au- 
thorized suit to be brought against them on the 
1^8] Senate award, I should not have hesitated 
about giving judgment in favor of the Choc- 
taw Nation, upon the facts now found by the 
court below, for the full amount due according 
to the statement of the Secretary of the In- 
terior That award has not, in mv opinion, 
been abrogated by the bringing of this suit It 
remains, so far as anything appears in this rec- 
ord, as valid and as bindmg to-day as it was 
when made. The United States have neglected 
to pav the amount awarded, but the Choctaw 
People have never, so far as this record shows, 
released them from their obligation to pay. 
On the contrary, it seems always to have been 
insisted upon. 

This smtis not brought upon the award, but 
upon the Treaties, and it is to be determined, in 
my opinion, according to the legal rights of 
the parties now existing as fixed by the Treaties, 
without regard to anything that was done by 
the Senate under the Treaty of 1855. The 
lan&^ge of the jurisdictional statute is this: 
'*The court of claims is hereby authorized to 
take Jurisdiction of and try all questions of 
dififcrence arising out of treaty stipulations 
with the Choctaw Nation, ana render Judg- 
ment thereon; power is hereby granted the 
said court to review the entire question of dif- 
ferences de novo, and it shall not be estopped by 
any action or award made by the Senate of the 
United States in pursuance of the Treaty of 
1855." This, as it seems to me, means no more 
than that the questions of difference are to be 
tried de novo, as far as the awwrd is concerned. 
A Judgment is to be rendered . This implies that 
the proceeding is to be Judicial in its character, 
and that the Judgment is to be -in accordance 
with the prmdples ^veming the rights of 
parties in the administration of Justice by a 
court. The Senate, however, were, by the 
Treatv of 1855, made arbitrators, and they 
were invested with power to determine wheth- 
er the Choctaws were "entitled" legally to the 
proceeds of their lands, and, if not, whether 
they ought, under all the circumstances of the 
case, to be "allowed" such proceeds. The 
Senate could consider and act upon Uie moral 
obligations of the United States; but neither we 
nor the court of claims can do more than en- 
force their legal liabilities. 
[43] What, then, are the le^ obligations of the 

United States under the Treaties at this time, 
leaving the Senate award entirdy out of view? 
The Jurisdictional statute neither waives nor 
abrogates the release which was executed under 
the Act of July 21, 1852. The same is true of 
the Treaty of 1856. By the Act of 1852 pay- 
ments were to be made in cash to claimants 
under the fourteenth article of the Treaty of 
1880, for the amoimt of the scrip which had 
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been awarded under the Act of Aufuat 88» 
1842, but not delivered, provided "that the 
final payment and satisfaction of said awaidc 
shall be first ratified and approved as a final 
release of all claims of su4:h parties under the 
fourteenth article." That release was executed 
on the 6th of November. 1852. The Treatv of 
1855 recites that '* The Choctaws contend that, 
by a Just and fair construction of the Treaty of 
September 27, 1830, they are of right entitled 
to the net proceeds of the lands ceded by them 
to the United States under said Treaty, and 
have proposed that the question of their right 
to the same, together with the whole subject 
matter of their unsettled claims, whether na- 
tional or individual, against the United States, 
arising under the various provisiona of said 
Treaty, shall be referred to the Senate of the 
Unitoi States for final adjudication and ad- 
justment." In view of this recital, we are to 
construe Article XI* of the Treaty, which is in 
these T^ords* 

"The Government of the United Siates not 
being prepared to assent to the claim set up un- 
der the Treaty of September the twenty-seventh, 
eighteen hundred and thirty, and so earnestly 
contended for by the Choctaws as a rule of set- 
tlement, but Justly appreciating the sacrifices, 
faithful services, and general good conduct of 
the Choctaw People, and being desirous that 
their rights and claims agidnst the United 
States shall receive lust, f&, and liberal con- 
sideration, it is therefore stipulated that the fol 
lowing questions be subnutted for adjudica* 
tion to the Senate of the United States: 

"First. Whether the Choctaws are entitled 
to, or shall be allowed, the proceeds of the sale 
of the lands ceded by them to the United 
States, etc.," or 

"Second. Whether the Choctaws shall Ix. 
allowed a gross sum in further and full satis- 
faction of their claims, national and individual, 
agahist ttie United States; and, if so, how 
much." 

Thus the whole matter was referred to the 
Senate to determine (1) whether the Choctaws 
were in law entitled to the proceeds of the sale 
of their lands, and, if not, then, (2) what, un- 
der the circumstances, would be a fair and 
liberal settlement of all the matters of differ- 
ence, with the right under this tiranch of the 
submission to "allow" the Choctaws the pro- 
ceeds, or a " gross sum " to be ascertained in 
some other way. The Senate decided that they 
were not entitled to the proceeds as a matter of 
right, but that, under all the circumstances, it 
would be fair and just to settle on that basis. 
Had the same power been granted to the court 
of claims, I should not hesitate to afiirm a 
Judgment to the full amount of the award if 
pla(^ on that ground. But, as has been seen, 
the jurisdictional statute confines the jurisdic- 
tion of the courts In this suit to a determina- 
tion of the legal rights of the parties. Under 
the Treaty the Senate could do what was fair 
and Just, out we can only adjudge according 
to law. 

This court agrees with the Senate oonmiittee 
in deciding that the Choctaws were not legally 
entitled to the proceeds of the land. In that I 
concur. The only inquiry, then, is, how much 
must be paid for the violation of the Treaty of 
1830 by the United States. If the release stands. 
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APPEAL from tbe drcuilOooTtof the United 
Blatea for the Northern Disirlot of Iowa. 

\jc motion to dismiaa. 

On the 4th day of September, 1883, com 
plaiuuit, a citizen of Iowa, filed in the District 
Court of tbe Stnle of loma, in and for Dubuque 
County, hia complaint In equity, alle^og thut 
the defendants, who were and are citizens of 
Iowa, St tbdr place of buainem in the City of 
Dnbuoue, Iowa, have establMcd a saloon and 
plixce for tbe keepiufC and sale of lutoilcatliig 
lujiion; to wit, wbkky, wine, gin and beer, 
and are keeping aaid liquors In said saloon, with 
1I> C. fl. 



lo sell the same tbeceln as a bevenue, 
contrary to the provisions of section 1543 of Uie 
Code of Iowa as amended and substituted by 
the Actof theTweoIietb General Assembly of 
the State of Iowa, approved April 3, 1884; and 
further, that in the month of August. 1684, 
said defeodanta in their said saloon aold to 
dirers and sundry peraooB intozlcailng liquors, 
contnuT to the provision of section 1540 of the 
Code of Iowa, aa amended by said Twentioih 
Geeerel Aasembly; and further, that said de- 
fendants at said saloon, hare since the ISthday 
of July, 1884, by themselves, Iheir agents and 
semnta sold and continue from day to day to 
sell said liquors therein, to be drank as abever- 
sge, conttaiy to law. 

Complainant therefore prays that said saloon 
mav be adjudged and decreed to be a nuisance, 
and that the same be abated, and said defend- 
ant be enjoined by preliminary Injunction from 
further keeping or maintainloK sud saloon for 
the Illegal sale of intoxicating Tiquore, and also 
from selling the same In said saloon, contrary 
to law ; and that upon floal hearing aaid ht- 
Jonction be made pupetual. 

Th is action la brougnt under tbe pro vl^ona of 
aection IMS of aaid Code of Iowa, as amended 
by said Twentieth General Assemblv, which 
enacta that in cases of the vioIatiDn of the pro- 
Tislon of section 1540, or section 1S42 of said 
Code, prohibitinK the selling of keeping for 
sale Intozicall UK liquors, contnu-v to law, the 
building In wQch such unlawful selling or 
keeping witb intent lo sell, is carried on, is a 
nuisance ; and furtber provides that any citi- 
zen of the county in which such nuisance 
exists, or Is kept or maintained, may maintain 
an action in equity to abate and enjoin the 

On the twenly-flrst day of September, de- 
fendants filed in the state court their petition 
for removal to the Circuit Court of the Unilcil 
States, upon the ground that the statutes afore- 
said were In violation of the Civil Riglif.it Law, 
and the Constitution of the United States, cs- 
pedally the Fourteenth Ametidmect thereof. 

Which petition was allowed and tbe case re- 
moved. 

In the circuit court, defendants amended 
their petition for removal, and averred therein: 

1. That they were,andforfiveyear8paBt have 
been, citizens of Iowa. 

3. That long prior to July 4, 1394, tbcy had 
been engaged m brewing beer and selling the 
same at wholesale, and have kept upon ibcir 
premises a room and bar where s;iia beer so 
manufactured la kept for sale at retail; which 
Is the keeping of a saloon charged in tbe peti- 
tion herein. 

3. That they Invested In said buslocss of 
brewing and sellii^beeralBrgesum of money; 
to wit, the sum often thousand dollars, exclu- 
sive of costs, which will be rendered cutirely 
wortbless If pblntiff aucceeds in this action. 

4. That there has been no trial or final hear- 
ing of this case. 

5. That plaintiff baa filed bis motion for a 
temporary Inlunction to restnUn defendanta 
from prosecuIiDg their aaid business, which if 
allowed will work an irreparable injury to de- 
fendants. 

6. That the Twentieth Oeneial AsMmbly of 
Iowa passed an Act which went into effect July 
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4, 1884, which renders highly penal the prose- 
cution by defendants of their said business. 

7. That under provisions of said Act defend- 
ants can be deprived of their property and 
punished with heavy penalties for being en- 
gaged in said bufdness, without the right of a 
Jury trial. 

8. Tiiat the Supreme Ck)urt of Iowa has ad- 
Judged said ^ H valid and in full force. 

9. That undor said Act and said decision 
plaintiff is prosecuting this action. 

10. That under said law, and espcdallv un- 
der section 1526 of said Code as amended, de- 
fendants are denied the right to manufacture or 
sell beer for any purpose whatever, on account 
of their occupation. 

11. That said law and said decision are in 
dero^tion of defendants' ri^ts as guaranteed 
by the Constitution of the united States, and 
especially by the Fourteenth Amendment there- 
of, as they are thereby denied the equal protec- 
tion of the law, and are deprived of liberty and 
property without due process of law. 

18. That bv said decision they are denied the 
equal protection of the laws of Iowa. 

14. That said laws are null and void, as con- 
trary to said Amendment, but the Supreme 
Court of Iowa has refused so to declare. 

The plaintiff thereupon moved to remand said 
cause to the District Court of the State of Iowa. 

1. Because the petition for removal fails to 
state facts showing that defendants were en- 
titled to remove said action from the state court 
under the provisions of section 641 of the Re- 
vised Statutes of the United States. 

2. Because said petition fails to state facts suf- 
ficient to give the court Jurisdiction of said 
action. 

8. Because said petition fails to state facts 
showing that defendants are denied or cannot 
enforce in the Judicial tribune of the State of 
Iowa any rights secured to them by any law 
providing for the equal, civil rights of citizens 
of the United States, or of all persons within 
the Jurisdiction of the United States, within the 
provisions and purview of section '641 of the 
Revised Statutes of the United States 

4. Because said action was improperly re- 
moved from said state court, as it involves no 
dispute or controversy within the Jurisdiction 
of this court. 

The following order was thereupon entered: 

"This day this cause coming onto be heard, 
upon the motion of complainant to remand the 
Fame to the state court, tne complainant havine 
by leave of court heretofore made, filed his 
amendment to his bill of complaint and the de- 
fendant, by leave of court heretofore given,hav- 
ing filed his amended petition for removal of said 
cause into this court, and the court, having read 
as well the ameudcd pleadings of plaintin, and 
the amended petition for removal, of defendant, 
and having considered the same, and having 
heard the said parties by their respective coun- 
sel, and being fully advised, grants said motion 
to remand made bv said plaintiff, upon the 
ground that there is no federal que^on in- 
volved in said cause. It is therefore ordered, ad- 
Judged and decreed that said cause be re- 
manded to the District Court in and for Du- 
buque County. Iowa, from which it came, and 
that the plaintiff recover his costs in this court 
agninst oefendants; to all of which the defend- 



ants, by their counsel, then and there excepted. 
And thereupon the defendants in open court 
filed their pention for appeal to the Supreme 
Court of the United States from said decree, and 
present for approval their sujMrfftiMW bond. The 
court, after argument bv counsel for the re- 
spective parties, being fully advised, allows said 
appeal to the supreme court and approves said 
supersedes bona, which is done accordingly. 

Upon the cause beinir dodceted in this court 
the appellee moved to dismiss said appeal for the- 
reason that the circuit court had no Jurisdiction- 
of the cause; and to affirm the order, ludgment 
and decree of said drcViit court, for me reason 
that the record fails to show that anv federal 
ouestion is involved in said cause: and further, 
uatit is manifest from the record that said ap- 
peal was taken for delay only, even in case it be 
held that this court has Jurisdiction, as will ap- 
pear from the brief statement herewith sub- 
mitted. 

Messrs, Fonke A Lyon and MeCreney 4b> 
O'Donnell* for appellants: 

The only keeping of a saloon, of which the 
complainant complains, is the selling within the 
limits and upon the brewery premises, of the 
beer manufactured in the brewery erected lon^ 
prior to the passage of the present law, and that 
the right to manufacture includes a right to dis- 
pose of the product of such manufacture; for 
&ie petition for removal states that the sale of 
the beer manufactured upon said premises is the 
keeping of a saloon alleged in the bill of com- 
plaint, and not other or different 

The difference between the facts in the Kan- 
sas case and this is simplv that the Kansas maa 
was refused a permit aifter application, while 
under the Iowa law he is in effect prevented 
from making application. Hebelongs toaclass* 
of persons to whom permits are absolutely de- 
nied. 

State v. WMruff, d6 Fed. Rep, 178; Barta- 
meyer^s Case, 18 Wall. 129 (85 U. 8. bk. 21. U 
ed. 929); Munn v. lUinais, 94 U. 8. 141 J34; 
89); StaU v. Ifugler, 29 Kan. 262; Lake Vtew 
V. Base HiU Cem. Ch. 70 HI. 192; Sinniek- 
son V. Johnson, 17 N. J. L. 129; Gardner ▼. 
Newb%vrgh, 2 Johns. Ch. 162; Davidson v N. O, 
96 U. 8. 104(24: 619); Murray y. Bobokin L. 
d L Co. 18 How. 276 (16: 374). 

The proposition ougnt not to be successfully* 
challenged that the Fourteenth Amendment ha» 
extendi federal Jurisdiction, without limita- 
tion, over all classes of legisliitlon hv the State 
in which any attempt is made to take from a 
citizen 1^ lue, libertv, or property without due 
process of law, or which oeiues to any persoik 
within its Jurisdiction the equal protection of 
the law; and even the police power, when it at- 
tempts to deinive particular persons and daasea 
of privileges enjoyed by other inhabitants, and 
inflicts biudens upon them which the public at 
large does not have to bear, it beonneB obnox- 
ious to the amendments of the Federal Consti- 
tution. 

Matter qf Jacobs, 98 N. Y. 98; People v. Otie^ 
90 N. Y. 48; Wgn^amer v. FbopU, 18 N. Y. 
401; County of Banta Olmra v. aovikem Am» 
R, Coi 18 Fed. Rep. 886; EesHnger v. HBieh- 
house, 27 F^ Rep. 888;iraMa t. Ffeifer, Id. 
892. 

In the decision of iieariy all of the qnestloii* 
arishig under this Fourteenth Amendment, tb* 

119 U. & 






Town of Okboon ▼. jBNNnrGfl. 



74-05 



oooit itself hu almost always been divided. 
Commencing wiUi the Slaughter Haute C<uea 
(Bk. 81, L. id. 894). the opinion was delivered 
bj five of the Judges, the other four dissenting; 
tod but one concuriiiig Judge is left upon the 
bench. 

In TenneiteeY, Davis, Strauder ▼. West Va., 
Virginia v. Rives, JKr parte Virginia, all re- 
ported in 100 U. S. (6k. 25, L. ed. 648 e< seq.), 
there has not been imanimity in the opinions 
pronounced. It cannot therefore be claimed 
that there is a fixed and unerrinj^ rule of decis- 
ion upon the construction of this Amendment 

A federal question does not depend upon the 
TaUdi^ of the claim set up under the Constitu- 
tion or laws. It is enough if the claim involves 
t real and substantial dispute or controversy 
in the suit. 

Cohens ▼. Va. 6 Wheat 864 (19 U.S. bk. 5, L. 
ed. 257); Tennessee v. Davis, 100 U. 8. 264 (25: 
«0); Ames v. Kansas, 111 U. 8. 462 (28: 487); 
Starin t. Ifew York, 115 U. 8. 257 (29: 390); 
8(nUhsm Pac R R Ch. v. Oal, 118 U. 8. 
(ante, 108); Tick Wo ▼. Hopkins, Id. 220. 

Were these cases properly removable under 
section 641, Rev. 8tat? The facts of the pe- 
titkn must be taken as true, and they show that 
these petitioners, by Uie enactments complained 
of, are denied certain rights as citizens and in- 
habitants of the United States, residing in Iowa, 
that they can only maintain in a court of Justice. 

Tick Wo V. Hopkins and Tennessee v. Davis, 
mpra; Strauder v. West Va, 100 U. 8. 810 
(25:666). 

Messrs. S* P. Adams* Jed Lake and M. 
H. Beaehf for appellee: 

All that is sougnt to be done in this proceed- 
ing is to compel defendants to close up their 
stMon, and cease to maintain the nuisance com- 
plained of. No punishment or penalty is 
sought to be inflicted, no property is taken, no 
Ubcorty is restrained, except the liberty to main- 
tain a nuisance, and that restraint is sought to 
be accomplished according to the forms of long 
established Judicial proceedings. The onlv 
question properly raued by wis record is 
whether the State has the right, under the Con- 
stitution of the United States, to prohibit the 
ssle of intoxicating liquors at retail as a bever- 
age. This has been affirmatively decided by 
this court 

Bartemeyer ▼. Iowa, 18 Wall. 129 (85 U. 8. 
bk. 21, L. ed. 929); Beer Co. v. Mass, 97 U. 8. 
35 (U: 989); Foster y. Kansas, 112 U. 8. 205 
Cn:680X 

Mr. ChirfJustiee Walte announced that the 
Judgment below was qffirmed by a divided 
eauH. 



tf^S} ^'''B^E^ CyMALLST, Appt,, 9, J. P. FaBLST. 

^Bee 8. a Beporter*B ed. MJ 

[Na 856.] 

Ssbmittsd with preceding ease and at same time. 

APPEAL from the Circuit Court for the 
Northern District of Iowa. 
This case Involves the same question pre- 
■ented upon the appeal in Schmidt y. OM, ante. 

U9 U. S. 



Messrs. Foake lb Loron and MeCeney Ss 
0*Doimell» for appellant 

Messrs. S. P. Adams, Jed Lake and 
n. H. Beach, for api)ellce. 

The judgment below in this ease was also q/- 
firmed by a divided court. 



TOWN OP ORECK)N, P^. in Err., 

ELIZA JENNINGS. 

(See & a Reporter's ed. 74-05.) 

Municipal bonds— lUinois StcUuie— fraud and 
circumvention in execution of instruments — 
no application to fraud in consideration-^ 
redtais in bonds— town estopped by, when- 
filling vacancies in town boevrd—mcUon. 

1. Under the lUinois Statute providJog that fraud 
or droumventlon used in obtaining the execution 
of certain instruments may be pleaded in bar to 
actions brought on such instruments bj the ffuilty 
party or bj an assifirnee, there must be a tnck or 
device by which one kind of instrument is sitrned 
in the belief that it is of another kind, or the 
amount or nature or terms of the instrument must 
be misrepresented to the signer. Fraud atTecting 
the consideratiOD Is insufficient 

2. Under the Statute of Illinois relating to the ap- 
pointment of supervisors to fill vacancies, it is com- 
petent for the town clerk and one Justice to fill a 
vacancy caused by the resignation of the super- 
visor, although there had been another Justice of 
the town, such Justice having resigned and no suo- 
oesBor having been elected. 

SL If the supervisor and town derk, they being 
named in the statute under which the bonds were 
issued as the officers to sign the bonds and the **cor- 
porate authorities** to act for the town in issuing 
the bonds, decided, and so certified in the bonds, 
that Uie conditions prescribed by the popular vote 
had been complied with, such compliance being re- 
quired bv the constitutional and statutory pro- 
visions of the State, the town is estopped, as against 
a bona fide holder, from asserting that such condi- 
tions were not complied with. 

4. An election conducted in the manner required 
for the election of townofficers was an election with- 
in the meaning of the nUnois Act of March X. 1869. 
providing that the election should be ^ hold and 
conducted and return thereof made as is provided 
by law, and, in anv village or city as is provided by 
the law under which the same is incorporated.** 

[No. 1150.] 
Submitted Oct. 19, 1886. Decided Nov. 15, 188G. 

PI ERROR to the Circuit Court of the United 
States for the Northern District of Illinois. 
Affirmed. 

The case is stated bv the court 

Mr. Jamea K« £dsall, for plaintiff in 
error: 

Amended second plea averred facts which 
show that the making and execution of the 
bonds and coupons in question was obtained hj 
fraud and circumvention. This defense ^ 
t^d iipon section 11, chap. 78, Rev. Stat. 
m., in force in 1870. The plea shows that the 
railroad company (knowing that it was not en- 
titled to the bonds), through its attorney, presi- 
dent and directors, entered into a fraudulent 
conspiracy to confer color of authority as super- 
visor of the Town on their director Potter, in 
order to procure him to sign the bonds in be- 
half of the Town; and that the pretended ap- 
pointment of Potter as supervisor and the exe- 
cution of the bonds by him took place at the 
same time, and as parts of the same transaction 
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It appean that aside from the question of 
fraud. Potter* s appointment as supervisor was 
Invalid. The statute then in force provided 
that, in case of a vacancy in any town office, 
" It shall he lawful for the Justiceof the peace" 
of* the town, together with the supervisor and 
the town derk, " to fill the vacancy hyap- 
pointment under their hands and seals ." w iU- 
lam Schultz was one of the justices of the 
peace of the Town. He had tendcml his resigna- 
tion, but his successor had not been elected and 
Qualified. Under the Constitution and laws of 
llinois, a lusticc of the peace contiDues in 
office until bis successor Is dected and quali- 
fied, Dotwithstanding an attempted resignation. 

People V. Barnett, 100 IlL 832; Badger v. U. 
8, exrei, Dolle$,9SV. S. 599 (Bk. 28, L. ed. 991); 
Const, of 1848, art. IV, § 27; Const, of 1870, art. 
VI. I 32. 

Scnultz was therefore still in office, and one 
of Uie officers whom the people of the Town 
had the right to have consulted in respect to 
the filling of any supposed vacancy In the 
office of supervisor. 

Oroeker v. Crane, 21 Wend. 211, 218; Bab- 

-eoek V. Lamb and Doty, 1 Cow. 288; Louk v. 

Woods, 16 HI. 262; & parU Rogers, 7 Cow. 

^26 and note; Williams y. School Dist, 21 Pick. 

«2; McCoy v. Curtice, 9 Wend. 17. 

The third plea diows that the bonds and 
•coupons in question were issued in violation of 
-section 12, article IX of the State Constitution 
adopted in 1870, which prohibits municipal 
corporations from creating indebtedness to ex- 
<:eed 5 per cent on the assessed value of the 
taxable property therein. It is shown that 
when the bonds were issued the Town was 
4il ready indebted in excess of the constitutional 
limitations, and tbat the bonds were not issued 
** in compliance with any vote of the people " 
of the Town, had prior to the adoption of the 
Constitution, within the purview of the saving 
clause of that section. The adoption of the 
6tnlc Constitution containing this section de- 
prives the Town of all power to create any fur- 
ther indebtedness in excess of the constitutional 
linut. except so far as such power was reserve 
by the last paragraph of the section. 

nuchanan v. LiUhfield, 102 U. 8. 278 (Bk. 
1J6, L. ed. 188); School Dist. v. Stone. W^ U. 8. 
183 (Bk. 27, li. ed. 90); Litchfield v. BaUou, 114 
U. S. 190 (Bk. 29, L. ed. 182); PHnesY. OUyqt 
Quincp, 105 HI. 188, 215. 

By the expre^ terms of the vote the bonds 
were not to be issued, dated, or delivered, and 
" Siiid vote and donation of $40,000 to be null 
and void unless said first division of said railroad 
sball be completed and equipped as aforesaid 
on or before the first day of January, A. D. 
1871.*' It appears tbat the railroad company 
wholly failed to comply with the terms of the 
vote. The question as tc whether power ex- 
ists in a municipality to issue bonds and create 
indebtedness, may depend on extrinsic facts, not 
appearing on the face of the law. 

Nortliern Bank v. Porter Tp. 110 U. 8. 608 
(Bk. 28, L. ed. 258); Dixon Co, v. Field, 111 U. 
6. 96 (Bk. 28, L. ed. 865); MercJianU Bank ▼. 
Bergen Co, 115 U. S. 890 (Bk. 29, L. ed. 481); 
Daviess Co, v. Dickinson, 117 U. 8. 657 (Bk. 
•20. L. ed. 1026). 

The purchaser was bound to know from the 
terms of the Constitution itself that there was 

424 



no power or authori^ to Issue the bonds unless 
it could be done in compliance vdth the vote. 
He was bound to take notice of the terms of 
the vote which appeard of record. 

Daviess Co, v. Dickinson, supra; Buchanan 
V. Litchfield, 102 U. 8. 289 (Bk. 26, L. ed. 
189); Diiton Co. ▼. FiM, supra. 

It was held by the 8upreme Court of Blinols 
at its Septemb^ Term, 1870, and before the 
bonds in question were issued, that a railroad 
corporation was not entitled to bonds of a town 
voted on conditions, without compliance with 
the vote. 

People V. Dutcher, 66 lU. 149. 

This rulinc: has been constantly adhered to. 

People V. Glann, 70 111. 282; People v. Holden, 
91 BL 446; Middliport v. .^na Life Ins, Oo, 
82 ni. 562; Peo>tls ▼ Jackson, 92 lU. 451; Toum 
of PrairUy. lAoyd, 97 DL 191; Wads v. Lar 
koiUe, 112 m. 79. 

The supervisor and town clerk had no im- 
plied authority to waive compliance with the 
conditions prescribed by the vote of the people. 

Rev. 8tat. HI. chap. 118» 17; Town of EagU 
V. Kohn, 84 ni. 292. 

As to questions arising under the fourth plea 
the only vote taken was at a special town meet- 
ing, presided over by a moderator, and not at 
an election presided over by the tbree Judges of 
election. The established construction of the 
statutes bearing on the question, in the state 
court is, that a vote taken at such town meeting 
is not a vote taken at an election within the 
meaning of such statutes; and consequently 
where tne statute requires the vote to be taken 
at an election such vote taken at a town meet- 
ing is not a vote " under existing laws " as re- 
quired by the saving clause to sfud section. 

Chicago ALR. Co, v. MaUory, 101 Dl. 583; 
Lipnincott v. Pana, 92 HL 24. 

Tne Town is not estopped by the recitals 
contained in the bonds from making the de- 
fenses now interposed. The recitals do not 
purport to show compliance with the vote of 
the people nor with the constitutional require- 
ment in any respect, and cannot be so enlarged 
by construction as to embrace the same. 

Bucfianan v. Litchfield, 102 U. S. 292 (Bk. 
26, L. ed. 141); School Dist, y. Stone and North- 
em Bank ▼. Porter Townsltip, supra; Dixon Oo. 
y. Field, 111 U. 8. 83 (Bk. ^, L. ed. 860); 
Bates y, Ind, Sdiool Dist, 25 Fed. Hep. 192; 
Liebmany, San Francisco, 24 Fed. Rep. 711. 

The supervisor and town clerk issuing the 
bonds were not authorized to decide, conclu- 
sively, the question as to whether these con- 
stitutional requirements had been complied 
with. The vote under which it is claimea the 
bonds were issued was taken June 23, 1870. If 
that vote was properly taken at a town meet- 
ing, then the moderator who presided at tbat 
meeting canvassed the vote and decided all 
questions pertaining thereto, and the clerk 
made a record thereof In the town records. If 
the vote should have been taken at an election, 
then the election returns, made by the Judges 
thereof, constitute the records of such election. 
In no contingency was the supervisor or town 
derk In office April 8, 1871 (when it is con- 
ceded the bonds in question were signed), au- 
thorized by law to make any decision as to the 
result or validity of an election held prior to 
July 2, 187a 

11» U. & 
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1 GioM, Stat of ni. ed. of 1889, p. 748, §§14- 

I. Id._p. 247, §§ 88-32; Northern Ba'Sc v. 

PorUr Totemhip, 110 U. S. 616 (Bk. 28, L. ed. 



261); Dizon Co. y. Field, 111 U. 8. 94 (Bk. 28, 
L ed. 864); Danim Oo, ▼. Diekinmni, 117 U. 8. 
657 rBk. ^ L. ed. 1026). 
Mr. S. w. Packard* for defendant in error. 

Mr. Juitice Blatehford delivered the opin- 
ion of the coort: 

This is an action at law brought in the Cir- 
[75] coit Court of the U nited States for the Northern 
District of Illinois, by Eliza Jennings, against 
the Town of Orespn, a municipal corporation 
b the County of Ogle and State of Illinois, to 
recoyer $13,510, the amount payable by 193 
conpons of $70 each, cut from 24 bonds for 
11,000 each, purporting to have been issued by 
that Town. The following is a copy of one of 
the bonds, all being alike except as to the num- 
ber and the time wnen due. 

"Unttbd Statbb of Ambbioa. 

No. 29. $1,000. 

State cflttinoii. County nf OgU 

Obboon Town Bond. 

Know aU men by theee praente. That the 
Town of Oregon, in the County of Osrle and 
State of Illinois, is indebted to che Ogle and 
CarxDll County Railroad Company in the full 
and just sum of one thousand dollars, wbich 
gum of money said Town agrees and pronlises 
to pay on or before the first day of July, 1883, 
to the said Ogle and Carroll County Railroad 
Company, or bearer, with interest at the rate 
of seven per cent per annum, payable annually, 
I on the first day of July, at tihe oflloe of the 
I Farmers' Loan and Trust Company of New 

York, in the City of New York, upon the ddiv- 
ery of the coupons severally hereto annexed, 
for which payment of principid and interest, 
(7S] well and truly to be maae, the faith, credit and 
property of said Town of Oregon are hereby 
tolettn^ pledfi^, under authority of an Act 
of the (ieneral Assembly of the State of Illi- 
Dois, entitled ' An Act to Amend an Act Enti- 
tled An Act to Incorpomtc the Ogle and Car- 
roll County Railroad Company,^ which said 
Act was approved March 80, 1869. 

This bona is one of a series, numbering from 
21 to 60, inclusive, for $1,000 each, which 
bonds, so numbered, together with another 
series numbered from 1 to 20, inclusive, for $500 
each, are the only bonds issued by said Town 
of Ore^n, under and by virtue of said Act. 

In witness whereof, the supervisor and town 
clerk of the said Town of Ch^gon have here- 
unto set their hands, this thirty-first day of De- 
cember, A. D. 1870. 
Fred. H. Mabsh, Town Clerk. 

£. 8. PoTTBB, Supervisor.'' 

The date in each bond. " thirty-first day of 
December, A. D., 1870," is lithographed, like 
the body of the bond. 

Co the back of each bond is the following 

certificate: 

"Auditob'b Offiob, Illinois. 
Sprinofibld, JuTie 6, 1871. 
I, Charles E. Lippincott, Auditor of Public 
Accounts of the State of Dlinois, do hereby 
certify that the within bond has been registered 

U9 U. S. U. 8. Book 30. 



in this ofllce this day. pnmiaiil lo tfia provis- 
ions of an Act entitled ' An Act to Fond and 
Provide for Paying the Railroad Debts of 
Counties, Townships, Cities and Towns,' in 
force April 16, 1869. 

In testimony whereof, I have hereunto sub- 
scribed my name, and affixed the seal of mj 
office the aay and year aforesaid. 

[seal.] C. E. IiIFFDfCOTT, AudttOT^ P. AJ" 

The coupons are in the following form, vaiy- 
lug as to number of bond and date of pajmeni: 

" State of Illinois, County of Ogle. The 
Town of Oregon will pay to the Ogle and Car- 
roll County Railroad Company, or bearer. 
Seventy DoUars at the office of the Farmers' 
Loan & Trust Company of New York, In the 
Ci^ of New York, on the first day of July, 
18^, on presentation, being one years Interest 
on bond No. 29. 

F. H. Mabsh, Clerk. 

E. 8. PoTTSB, SupertUor." 

The action was tried by a Jury, which, under 
the instruction of the court to do so, found a 
verdict for the plaintiff, for $30,828.68. and a 
Judgment in her favor was rendered for that 
amount, with costs. The defendant has sued 
out a writ of error. 

On the 80th of March, 1869, the Legislature 
of niinois passed an Act (Private L. 111. 1869, 
Vol 8. p. 824), with the title set forth in the 
bonds, and providing as follows: 

"Section 1. Be it enacted by the People of the 
State of Ittinoii, represented in the Oeneral 
AseemMy, That the several Acts entitled ' An 
Act to Incorporate the Ogle and Carroll Coun- 
ty Railroad Company,' approved February 18, 
1857, and the Act entitled ' An Act to Amend 
an Act Entitled an Act to Incorporate the Ogle 
and Carroll County Railroad Company/ ap- 
proved February 24, 1859, be and they are 
hereby so amended that the said railroad com- 
pany shall be authorized and empowered to 
construct, midntain and operate their said rail- 
road, with such appendages as may be deemed 
necessary by the directors, in accordance with 
the following provisions. 

Sec. 2. That the first division of said road 
shall commence on the east bank of Rock 
River, opposite the Town of Oregon, in said 
Coun^ of Ogle; from thence, on the most 
elirible route, to a connection with the Chicago 
and Northwestern Railway, or with any other 
railroad leading to the City of Chicago; and the 
second division commencing at saidpoint, op- 
posite the said Town of Oregon ana running 
thence, in a westerly direction, on the most 
eligible route, to the Mississippi River." 

"Sec. 5. That the several towns, villages 
and cities, organized or incorporated under any 
laws of this State, alon^ or near the route of 
said railroad, as authorized to be constructed 
under the original Act and amendment thereto 
or under this Act, or that are in anywise inter- 
ested in having said road or any branch or 
division thereof constructed, may, in their cor- 
porate capacities, subscribe to the stock of said 
company, or may make donations thereto, or 
may lend its or tneir credit to said company, to 
aid in constructing and equipping said roaa, or 
any division or branch thereof; Provided, That 
no such subscription, donation, or loan shall be 
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made tmtfl the iame ahall be voted for as here- 
inafter provided. 

Sec. o. That whenever ti^enty legal voters of 
any such towns, villages or city shall present 
to the clerk thereof a written applicatioD» re- 
questing Uiat an election shall be held to deter- 
mine whether such town» viUage or city shall 
subscribe to the capital stock of said company, 
or make a donation thereto, or loan money or 
bonds or its credit, to aid In the construction of 
said road, or any branch or division thereof, 
stating the amount, and whether subscribed, 
donated, or loaned, and the rate of interest, 
and the time of payment, such derk shall re- 
ceive and file such application, and immediately 
groceed to post written notices of an election to 
e held by the legal voters of such town, vil- 
lage or city, which notices ahall be posted in 
ten of the most public places in such town, vil- 
lage or city, for thir^ days preceding such 
election, and shall state fullv the object of such 
election ; and such election shall be held and con- 
ducted and return thereof made as is provided 
hj law, and, in any village or city, as is pro- 
vided by the law under which the same is incor- 
porated, and an additional return shall be made 
to one of the directors of said companv. Each 
elector at such election i^all deposit a ballot for 
said subscription, donation, or loan; and if a 
majority of the legal voters of such town, village 
or city, voting at such election, shall vote for 
such subscription, donation or loan, tiien sudi 
town, villa^ or city shall, by its proper corpo- 
rate authonties, subscribe to the stock of said 
company, or donate or loan thereto, as shall be 
determined at said election; and shall issue to 
the said railroad company its bonds, In such 
denominations as said companv may designate, 
not less than one hundred dollars, and bearing 
interest as may be determined at such election, 
not to exceed ten per cent per annum, payable 
annually at such place as such company' may 
designate: which Donds shaU be riened by the 
supervisor and countersigned by Sie clerk in 
towns organized under the township organiza- 
tion law, and in incorporated villages or cities, 
signed by the president of the board of trustees 
and countersigned by the clerk or by the of- 
ficers having similar powers and duties in any 
such village or citv. and any such town, village 
or city, so subscribing, donating, or loaning, as 
a(orc8aid,shall bv its proper corporate authority, 
annually thereafter, assess and levy a tax upon 
the taxable property of said town, village or 
city, sufScient to pay and liquidate the annually 
accruing interest on such bonds, and so much 
of the principal thereof as, from time to time, 
shall become due, which taxes shall be levied 
and collected in the same manner as other cor- 
poration taxes in such town, village or city; 
Praviddd, That for the pavment of the prind- 
pal thereof such tax shall not exceed two per 
cent per annmn." 

The Town of Oregon was and is an incor- 
porated town or townshipsituated on both sides 
east and west of Rock River, and embracing 
within its limits a village called Oregon, on the 
west bank of the river, whidi village was and 
Is what is called "the Town of Oregon" in the 
second section of the above Act The town 
was such a town as is described in the fifth sec- 
tion of the Act 
On the d4th of limy, 1870, more than twenty 



legal voters of the Town presented to the clerk 
of the Town the followhig written application, 
siffned by them in conformity with section 6 
of the Act: 

"To ths Town Clerk tfthe Town of Oregon, in 
the County of Ogle, and State r*f Illinois: 

The undersigned, leiml voters of the said 
Town of Oregon, in the County and State 
aforesaid, do hereby make application to vou, 
and request that an election shall be held in 
said Town, under the provisions of an Act of 
the (General Assembly of the State of Illinois, 
entitled 'An Act to Amend an Act Entitled An 
Act to Incorporate the Ogle and Carroll County 
Railroad Company,' approved March 30. A.D. 
1869, to determine whether said Town shall, in 
Its corporate capadty, make a donation to the 
said Ojorle and Carroll County Railroad Compa- 
ny of the sum of forty thousand dollars in the 
bonds of said Town, in such denominations as 
said companv may designate, not less than one 
himdred dollars each, payable, at the option of [80] 
said Town, within twenty years from the date 
of their issue, bearing interest from date at the 
rate of seven per cent per annum, payable an- 
nually, and prindpal and interest payable at 
such place as said company may designate, to 
aid in the construction of the first division of 
said Ogle and Carroll County Railroad; said 
bonds not to be issued, dated or ddivered until 
said company shall have completed said first 
division of 'idd railroad, with a T rail wei^^h- 
ing not less than forty-five pounds to the yard» 
in condition to run trains thereon from a con- 
nection or intersection with the Chicago and 
Northwestern Railway to a point at and within 
said Town of Oregon, within one half mile of 
the east bank of Rock River, and shall have 
equipped the same with rolling stock sufficient 
to operate a daily train to and from said Town 
for the accommodation of passengers and 
freight, nor untU said company shall have re- 
leased said Town from tdl liabilities on account 
of doDations heretofore voted, except a ^na- 
tion of ten thousand dollars voted by said 
Town on the ninth day of December, A. ,D. 
1869. said vote and donation of forty thousand 
dollars to be null and void, unless said first di- 
vision of fiaid railroad shaU be completed and 
eouipped as aforesaid on or before the first day 
of January, A. D. 1871; but in case the same 
shall be so completed and equipped within the 
time aforesaid, and said company shall execute 
and deliver said release, then the said bonds to 
be deliverable upon the demand of said com- 
pany, and to bear date of the day of deliveiy. 

^d we request that immeduate notice be 

fiven of such dection, and that the same be 
eld on the 28d day of June, A. D. 1870." 
Dated this 24th day of May, A. D. 1870." 

The derk received and filed the application 
and gave the notice required by secnon 6 of 
the Act, of an dection to be held June 28, 1870, 
the notice being as follows: 

**EUctum Notice. 

** Whereas, more than twenty legal voten of 
the Town of Oregon, in the County of Oglc^ [I 
and State of Illinois, have presented to me, 
derk of said Town, a written application re- 
queetinff that an dection be hdd in said Town 
under the provisions of an Act of the Gtonerel 
Assembly of the State of Illinois, entitled 'An 
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Act to A mend an Act Entitled an Act to Incoi^ 
porate the Ogle and Carroll County Railroad 
Company," approved March 80, A D. 1869, to 
determine whether said Town shall, in its cor- 
porate capacity, make a donation to the said 
Ogle and Carroll County Railroad Company, 
of the sum of forty thousand dollars in the 
bonds of said Town, in such denominations as 
said company may designate, not less than one 
hundred dollars each, payahle at the option of 
•aid Town, within twenty years from the date 
of issue, hearing interest from date at the rate 
of seven per cent per annum, payable annually, 
and principal and interest payable at such place 
as said company may designate, to aid in the 
construction of the first division of said Ogle 
and Carroll County Railroad; said bonds not to 
be issued, dated or delivered until said conipany 
shall have completed said first division oi said 
railroad, with a T rail weighing not less than 
forty-five pounds to the yaird, in oondition to 
run trains thereon from a connection or intersec- 
tion with the Chicago and Northwestern Rail- 
way, to a point at and within said Town of 
Or^n, within one half mOe of the east bank 
oi Rock River, and shall have equipped the 
same with rolline stock sufficient to operate a 
daily train to ana from said Town for the ac- 
commodation of passengers and freight; nor 
ontil said company sha^ have released said 
Town firom all Uability on account of donations 
heretofore voted, except a donation of ten 
thousand dollars voted by said Town on the 0th 
day of Decembtf , A. D. 1889; said vote of forty 
thousand dollars to be null and void unless said 
liist division of said railroad shall be completed 
tnd equipped as aforesaid, on or before the 
first <uy of January, A. D. 1871; but in case 
the same shall be so completed and equipped 
within the time aforesaia, and said company 
shall execute and deliver said release, then the 
said bonds to be deliverable upon demand of 
said company, and to bear date of the day of 
ddiverr. 
The inhabitants, legal voters of the said Town 
f g2i of Oregon, are therefore hereby notified that an 
de^on will be held by the legal voters of said 
Town, at the court house in said Town of Ore- 
con, on Thursday, the 28dday of June, A. D. 
1870, at 9 o'clock in the forenoon of said day, 
for the object and purpose of voting upon and 
determinuig the matters and questions herein- 
before and in said written application set forth 
and contained. 

Given under my hand, at my office in said 
Town of Oregon, this 24th day of May, A. D. 
1870. 
F. H. Mabsh, Tmon Clerk qf$a%d Toton," 

The election was held on the day, in the 
manner and with the result stated in the fol- 
lowing record on file in the office of the town 
€iak: 

"Pursuant to notice given according to law, 
the voters of the Town of Oregon, County of 
Ogle, and State of Illinois, assembled at the 
conrt house in Oregon, at 9 o'clock, A. M., on 
Thursday, the 28d dav of June, A. D. 1870. 
The meeting was called to order by the town 
clerk and, on motion of W. J. Mix, E. J. Rei- 
man was chosen moderator of said meeting, 
and was duly sworn by the town clerk. Proc- 
lamation was then maoe of the opening of the 
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pollSp which were kept open until 12 o'clock M., 
when, on motion of O. Wilson, they were 
closed for one hour, until 1 o'clock, xor din- 
ner, by proclamation of the town clerk. At 1 
o'clock the polls were again proclaimed open, 
aud were kept open until 6 o'clock, P. M., proc- 
lamation bemg made half hour before the clos- 
ing of the polls. At the hour of 6, P. M. the 
moderator proceeded to count out the ballots, 
until they were all counted, which number 
equalled toe numbers on the poll list. The bal- 
lots were then read by the moderator, and re- 
sulted as follows: there bdng for donation, as 
stated in the notice, one hundred and sixty- 
three votes; against donation, as stated in the 
notice, twelve votes. The result being public- 
ly read, the meeting was then closed. 

£. J. Reihan, Moderaicr, 
Attest: K H. Mabsh, Town Clerk," 
A defense set up to the validity of the bonds, 
in the amended second plea, is that their exe- 
cution was obtained by fraud and circumven- 
tion. This is founded on the following facts: 
the first division of the road was not completed 
or equipped in accordance with the applica- 
tion, and the notice of election, and the vote, 
on or before the first of January, 1871, but was 
completed by the first of April, 1871. On the 
80th of December, 1870, Mortimer W. Smith, 
supervisor of the Town, gave to the town clerk 
of the Town his written resignation of the of- 
fice of supervisor and it was placed among the 
records of the town clerk's office. He never 
afterwards acted as supervisor. The Town had 
by law one supervisor and two lustlces of the 
peace and one town clerk. They were all of 
them, by statute, town officers. William 
Schultz was elected one of the justices of the 
Town April 5, 1870, and duly qualified as such 
April 9, 1^70. He continued to reside in the 
Town until after April 8, 1871, and during the 
year 1871, but was absent from the Town, and in 
the City of New Tork,from December 26, 1870, 
until about January6, 1871. He resigned his 
office on March 3, 1871 , by filing his redgnation 
in the office of the clerk of the county, who en- 
tered it of record according to law. After that 
he did not act as a justice. A successor to Schultz 
as a Justice was elected by the people at the an- 
nual town meeting held April 4, 1871, and not 
before, and such successor qualified April 8, 
1871, and was commissioned April 15, 1871. 
James H. Cartwright was the other justice of 
the peace. Frederick H. Marsh was the town 
clerk. 

The following statutory provisions were in 
force in Illinois in 1870 and 1871 : " g 16. Res- 
ignations of the office of justice of the peace 
and constable shall be made to the derk of the 
court of the proper county, who shall immedi- 
ately enter the date of ev^ such resignation 
in the book above provided for" (that is, a 
book to be kept by the clerk of the county, 
in which he was required to enter the name of 
every justice of the peace and constable sworn 
into office, together with the date of his com- 
mission or certificate, and the time of his beiuff 
sworn into office); " which l>ook, or a certified 
copy of an entry in the same, shall be received 
in evidence in all courts within this State." 
Qross, Stat 1869, y<^ 1, 8d ed. chap. 69. p. 
894. "1. Whenever any town shall fail to 
elect the proper number of town officers to 
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which such town may be entitled by law, or 
when any person elected to any town office 
sliall fail to qaalify as such, or whenever any 
vacancy shall happen in any town office from 
deaUi, resignation, removal from the town, or 
other cause, it shall be lawful for the Justices 
of the peace of the town, together with the su- 
pervisor and town derk, to nil the vacancy or 
vacancies occasioned or occurring in conse- 
quence of dther or any of the causes above 
spedfled, Ify appointment bv warrant under 
their hands and seals ; and the persons so ap- 
pointed shall hold their respective offices during 
the unexpired term of the persons in whose 
stead they have been appointed, and until oth- 
ers are chosen or appomted in their places, and 
shall have the same powers and be subject to 
the same duties and penalties as if they had 
been di^y chosen by the electors. 2. when- 
ever a vacancy shall occur, from any cause, in 
any or either of the offices enumerated in the 
foregoing section, as composing the board of 
appointment for the appointment of town offi- 
cers, in case of vacancy, it shall be lawful for 
the remidning officers of such appointing board 
to fill any vacancy or vacancies thus occurring, 
except in cases oi vacancv in the office of Jus- 
tice of the peace, which shall be filled onlv by 
dection. 8. When any appointment shall lie 
made, as provided in the two preceding sec- 
tions, the officers making the same shall cause 
the warrant of appointment to be forthwith 
filed in the office of the town clerk, who shall 
forthwith give notice to each person appoint- 
ed." Gross, Stat. 1869. Vol. 1, 8d ed. chap. 103 
d, art. 7, pp. 750, 751. 

On the 8d of April, 1871, Cartwright (the 
remaining Justice) and Marsh (the town clerk 
met at the office of the town clerk, and, by a 
paper then signed by each of them, appointed 
Elias S. Potter to fill the vacancy in the office 
of supervisor caused by the resignation of 
Smith, and ordered the clerk to prive the certifi- 
cate 01 appointment to Potter. The paper bore 
date the 81st of December, 1870, and was filed 
in the office of the town clerk on the 8d of 
April, 1871^ On the same 8d of April, a prop- 
er offldal bond, executed on that day by Pot- 
ter and two sureties, but bearing date the 81st 
of December, 1870, was filed in the office of 
the town derk, wiUi an oath of office signed 
and sWom to by Potter before Cartwright on 
the same 8d of April, but purporting to have 
been subscribed and sworn to on the Slst of 
December, 1870. On the same 8d of April 
Potter, as supervisor, and Marsh, as town clerk, 
signed the bonds and the coupons, and deliver- 
ed them to the president of the railroad com- 
pany. One Dwight was elected supervisor of 
the Town at the regular annual town meeting, 
held on April 4, lOTl. and assumed the office 
April 10, 1871, and neld it for the ensuing 
year. It was known to all parties that this 
town meeting was to be held, and it is alleged 
that the officers of the railroad company con- 
spired with Cartwright and Marsh to procure 
the appointment of Potter as supervisor, so that 
the bonds might be issued before the election 
by the people of a new supervisor on April 4, 

Tlie Statute of Illinois as to fraud and dr- 
cumvention, set m> and idled on, is as follows: 
"11. If any fraud or circumvention be used in 

tS8 



obtaining the making or executing of aoj of 
the instruments aforSaid" (that is, any note, 
bond, bill or other instrument in writing, for 
the payment of money or proper^, or the per- 
formance of covenants or oordftions) "such 
fraud or circumvention may be pleaded Id bar 
to any action to be brought on any such instru- 
ment so obtained, whether such action be 
brought by the paity committing sudi fraud 
or circumvention, or any assijgpee or asslniees 
of such instrument" Qross, Stat 1809, YoL 1, 
8d ed. ch^. 78. p. 462. 

The court refused to submit to the Jury, and 
we think proi)erly, any question as to wnether 
the making or execution of the bonds and cou- 
pons was obtained by fraud or circumvention. 

Even if the statute applies to town bonds and [89] 
their coupons, no fraud or imposition was 
practiced on Potter or Marsh to induce them to 
sign these bonds and coupons. They knew 
what they were signing and signed intentional- 
ly. The fraud or drcumvennon intended by 
the statute, which only embodies a rule of the 
common law, is not that which goes merely to 
the consideration of the instrument, but it must 
ffo to the execution or making ; and there must 
be a trick or device by whicn one kind of in- 
strument is signed in the bdief that it is of an- 
other kind, or the amount or nature or terms 
of the instrument must be misrepresented to 
the signer. No different ruling as to the stat- 
ute has ever been made by the bupreme Court 
of Ulinois, espedally in a case where, as here, 
the holder of the instrument is a bonafldehold- 
er of it, befoFB maturity, for a valuable consid- 
eration, without notice. In Latham v. Smith, 
45 HI. 25, decided in 1867, in construing this 
statute, the court said : "A fraud in obtaining 
a note may consist of any artifice practiced upon 
a person to induce him to execute it. when he 
did not intend to do such an act. Circumven- 
tion seems to be nearly if not quite synony- 
mous with fraud. It is any fraud whereby a 
person is induced by deceit' to make a deed or 
other instrument It must be borne in mind 
that the fraud or covin must relate to the ob- 
taining of the instrument itself, and not to the^ 
consi£ration upon which it is based. It is no 
fraud which relates to the qualiUr, quantity, 
value or character of the consideration that 
moves the contract, but it is such a trick or de- 
vice as induces the giving of one character of 
instrument under the belief that it is another of 
a different character ; such as giving a note or 
other agreement for one sum or thing, when it j.- 
is for another sum or thing; or as giving a note •- 
under the belief that is a receipt." This rul i ng 
was followed in SJUpley v. Carroll, 45 111. 285; 
Elliott V. Levinfff, 54 111. 213; and Maxcp^. 
Williamson Co. 72 HI. 207. 

It is also contended that the appointment of 
Potter as supervisor was invalid, because 
8chultz, though he had resigned as justioe, le> 
gaily continu^ in office till his successor was 
elected, and yet took no part in the appoint- 
ment. But it is plain, we think, that, within 
the language and meanin^r of the statute, as ro- 
spects the four members of the appointine; 
board designated by statute, two of them were 
out of office so far as thdr acting as snob mem- 
ber9 was concerned. The supervisor ni?^ 
Sdiultz had resigned, and tlieir offices were va 
cant, and it was lawful for the remain ini; t wo 
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officers to fill the vacaDcy in the office of super- 
visor. No authority to which we are referred 
holds to the contrary. Where a town is tryhig 
to escape the enforcement of its liability to 
creditors through the resignation of an officer 
on whom process is to be served, and the 
failure to supply his place, the resigning officer 
is rightly heia» quoad creditors, to continue in 
office, subject to the service of process, tiU his 
successor qualifies. In the present case there 
was not only a *' vacancv" in the office of super- 
visoi, for the purpose ox filling it, under section 
1, but there was a vacancy in the office which 
Scbultz had held, for the purpose of the action 
of Cartwright and Marsh alone, as Che remain- 
ing officers of the appointing board, to appoint 
a supervisor, under section 2. On any other 
construction, as, by section 2, a vacancy in the 
office of justice can be filled only bv election, a 
town would, in case of a vacancy in the office 
of Justice, have to go without a supervisor, in 
case of a vacancy In his office, till a Justice 
could be elected. 

Another defense is set up, under the amended 
third plea, found^ on seraon 12 of article 9 of 
the Constitution of Dlinois, which went into 
effect August 8, 1870, and provides as follows: 
"8ec. 12. J^o county, city, township, school dis- 
trict or other municipal corporation shall be al- 
lowed to become indebted In anv manner or for 
any purpose, to an amount, including existing 
[91^ iiiaeDteaness, in the aggre^te exceeding five 
per centum on the value of tne taxable property 
therein, to be ascertained by the last assessment 
for the state and county taxes previous to the 
incurring of such indebtedness. Any county, 
city, school district or other municipal corpo- 
ration, incurringanv indebtedness as aforesaid, 
shidl, before or at the time of doing so, provide 
for the collection of a direct annual tax suffi- 
cient to pay the interest on such debt as it falls 
due, ana also to pay and discharge the princi- 
pal thereof within twenty years from the time 
of contracting the same. This section shall not 
be construed to prevent any county, city, town- 
ship, school district or other municipal corpo- 
ration f nM& issuing their bonds in compliance 
witii any vote of the people which may have 
been had prior to the adoption of this Constitu- 
tion, in pursuance of any law providing there- 
for." 

It appearing that, when the bonds in question 
in this suit were issued, the debt of the Town 
was already greater than five per centum on the 
value of its taxable property, as ascertained by 
the assessment for 1870, it is contended that 
the bonds could not be lawfully issued, except 
in compliance with the vote of June 23, 1870, 
and in conformity with the conditions imposed 
by that vote, one of which was the completion 
and equipment of the first division of the road 
on or before January 1, 1871, and that that con- 
dition was not oDserved. The question is 
•ought to be made one of power or authority to 
issue Uie bonds within the rules laid down by 
this court as applicable even in the case of bonds 
in the hands of a bona fide holder. 

At the time the bonds in question were issued, 
a statute enacted April 16, 1809, was in force in 
Illinois, section 7 of which (Gross, Stat 1809, 
Vol. 1, 8d ed. p. 550) provided that any town 
ahould have the right," upon making any sub- 
scription or donation to any railroad company, 
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to prescribe the conditions upon which such 
bonds, subscriptions or donations shall be made, 
and such bonds, subscriptions or donations shall 
not be valid and binding until such conditions 
precedent shall have been complied with.*' 

The laneuage of this statute waii as impera- 
tive as is daat of the Constitution of 1870 in re- 
gard to complying with the conditions con- 
tained in any vote of the people; and section 6 
of the Act of March 80, 1809, before dted. pre- 
scribes that the proper corporate authorities of 
the town shall make the donation or subscrip- 
tion, "as shadl be determined at said election." 

In respect to this compliance with Uie condi- 
tions imposed by the vote of the people, whether 
the question is to be regarded as ansfaig under 
the provision of the Constitution or tlutt of a 
statute, it must eaually be regarded as conclud- 
ed by the recital m the bondi, made by the su- 
pervisor and the town clerk. Section 6 of the 
Act of March 80, 1869, provides that if a ma- 
jority of the legal voters of the town, voting at 
the dection, vote for the donation, the town 
shall, by its "corporate authorities," make the 
donation to the company, "as shall be deter- 
mined at said election/' and shall issue its bonds 
to the company, "which bonds shall be signed 
by the supervisor and countersigned \xj the 
clerk, in towns organized under the township 
law." Within the numerous decisions by this 
court on the subject, the supervisor and the 
town clerk, they being named In the statute as 
the officers to sign the bonds, and the "corpo- 
rate authorities'^ to act for the town in issuing 
them to the company, were the persons intrusted 
with the duty of aeddin|^, before issuing the 
bonds, whether the conditions determined at 
the election existed. If they have certified 
to that effect in the bond, the Town is estopped 
from asserting, as against a bona fide holaer, 
that the conditions prescribed by Uie popular 
vote were not complied wiUi. They state, in 
each bond, that the faith, credit and property 
of the Town are, by the bond, solemnly pledged 
for the payment of the prindpal and interest 
named in it "under authority of" the Act of 
March 80, 1869, reciting its tttie, and that the 
60 bonds, amounting to $50,000, "are the only 
bonds issued by said Town of Oregon under 
and by virtue of said Act." The provision in 
section 6 of the Act, that the Town shall, by its 

{)roper corporate authority, annually assess and 
evy a tax to pay the interest and prindpal of 
the bonds, is a warrant for the pledge made, in 
the bonds, of the faith, credit and property of 
the Town. The recitals are within the ad- 
Judged cases in this court, as to the effect of 
redtals In bonds, that they are issued " tmder 
authority of " a specified statute, and " under 
and by virtue of " tiiat statute; and they estop 
the Town from taking the defense that the first 
division of the road was not completed by the 
time specified, as against the plaintiff, as adema 
fide holder of the bonds. 

In Pana v. Bowler, 107 U. 8. 529. 589 [Bk. 27, 
L. ed.'424, 428], this court upheld the effect- 
iveness of a recital in bonds, in favor of 2kbona 
fide holder, as against an alleged defect in the 
mode of conducting an dection, held prior to 
the adoption of this same Constitution of Illi- 
nois, the bonds being issued after its adoptioo, 
although that instrument forbade the issuing of 
the bonds, unless their issue should have been 
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authorized under then existing laws, bv a vote 
of the people prior to the adoption ox the Con- 
stitution. 

The present case is directly within the decis- 
ion of tnis court in Ins. Co, v. Brace, 106 U. S. 
828 [Bk. 26, L. ed. 1121], where it was held that 
recitab in bonds estopped a town in Dlinois, as 
against a bona fide holder, from showing that 
conditions imposed on its liability by the yote 
of the people nad not been compliea with, al- 
thouffh the statute declared that the bonds 
should not be yalidand binding until such con- 
ditions precedent had been complied with. 
There are numerous other cases in this court to 
the same effect 

The proyision of section 12 of article 9 of the 
Constitution of Dlinois did not introduce any 
new rule of eyidence in regard to the mode of 
proving, in favor of a demaj&fe holder, the com- 
pliance with the vote of the people, but left the 
compliance to be conclusiyely established in 
such a case by the recital in the bonds, made by 
the designated official authorities. 

We are not referred to any decision of the 
Supreme Court of Illinois, made prior to the 
issuing of the bonds in question, which holds to 
the contrary of the views we have announced. 
The case of PeopU v. Duteh&r, 56 111. 144, de- 
cided at Seotember Term, 1870, was a manda- 
mus applied for by a railroad company to com- 
pel a supervisor to subscribe for stock, where 
conditions imposed by the vote of the town had 
not been complied with, and its bonds had not 
been issued. The mandamtu was refused. This 
direct proceeding is, as this court has uniformly 
held, a very different thing from a suit on the 
bonds by a bona fide holder, the cases not being 
analogous or goverued by toe same rules. 

A defense is also set up, under the amended 
fourth plea, founded on the second additional 
section or article to the Constitution of Illinois, 
of 1870, which took effect July 2, 1870, and is 
in these words: " No county, city, town, town- 
ship or other municipality shafl ever became 
subscriber to the capital stock of any railroad 
or private corporation, or make donation to or 
loan its credit in aid of such corporation; 'Pnh 
vided, Tuwm&r, That the adoption of this article 
shall not be construed as affecting the right of 
any such municipality to make such subscrip- 
tions where the same nave been authorized un- 
der existing laws, by a vote of the people of 
such municipalities prior to such adoption." 

The bonds in question having beeniaroed 
after July 2, 1870, and the requirement, to make 
them vaud, being that they must have beenau- 
thorized,under laws in force before July 2. 1870, 
by a vote of the people of the Town given before 
that date, it is contended that they were not so 
authorized, because the vote of June 28, 1870. 
was taken at a town meeting held and presided 
over by a moderatoi, and not by Judges of elec- 
tion. Theargument made is, that section 6 of the 
Act of March 80, 1869, provided that the elec- 
tion should " be held and conducted and return 
thereof made as is provided by law, and, in 
any village or dty, as is provided by the law 
under wmch the same is incorporated;" and 
that a town meeting, presided over by a mod- 
erator,'and not hda by the supervisor, assessor 
and collector, as Judges of election, was not an 
"election," 'mthln the meaning of the statute, 
and so was not an election " under existing 
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laws," within the meaning of the Constitution. 

llie election was in fact conducted in the- 
manner required for the election of town offi- 
cers, and not in the manner required for general 
elections. We are of opinion that, under the 
Act of 1^69, the election in a town could prop- 
erly be conducted in the manner prescribed by 
law for the election in towns of town officers; 
namely, by a moderator and the town clerk — the 
town clerk having given, as required by the Act, r a > | 
the prior notice of the election, and the return Lvoj 
of me election being ffied in the office of the 
town clerk, and the two officers being paid by 
the town The voting for town officers at an- 
nual town meeting in the manner prescribed 
therefor by the Statutes of Illinois, is called in 
those statutes an " election.'' and this special 
voting in the same manner for this town object 
was an "election," within the meaning of the 
Act of 1869. The requirement of the Act is 
that the ** election shall be held and conducted 
and return thereof made as is provided by law," 
and not "as is provided by law for general elec- 
tions." If a town, it is the law provided for 
town elections. If a village or city, and the 
law of its incorporation has special provisions, 
those are to be followed; otherwise, any gen- 
eral law as to village or city elections is to be 
observed. As the proceeding was to originate 
by an application filed in the town clerk's of- 
fice, so the same officers who would conduct an 
ordinary town election were to be concerned 
with this election, and the town clerk's office 
was to be the place of deposit of all the papers 
and of the return of the vote, and two town of- 
ficers were to issue the bonds. None of the pro- 
ceedings were to be connected with the county 
clerk's office, as in the case of a general elec- 
tion. This was the ruling of the Supreme 
Court of Dlinois, in a case decided after June 
28, 1870, thoueh before these bonds were issued 
(People v. Duteher^ 56 HI. 144); and it was fol- 
lowed in other cases, in that court, after the 
bonds were issued, though somewhat modified 
more recenUy. We think it was the correct 
ruling. 

The questions above considered cover sub- 
stantially ail the assignments of error. The di- 
rection to find a verdict for the plaintiff was 
proper. 

Jfidgmient aprmed, 
Trueoop7. Test: 

James H. MoKenney, Olerk, Sup. Oourt, U. 8. 



CHARLES W. BUTTZ, Exr. of Francu [55] 
Pkbonto, Deceased, Appt.^ 

NORTHERN PACIFIC RAILROAD COM- 

PANT. 

(See S. 0. Reporter's ed. fiS-TS.) 

Cfrani of IndUm lands to railroad eompan^^ 
exHngttishmeni of Indian title, exeltaiwiy for 
the gowmment-^reUnquiihmeni of tiUe, token 
took plaee-^tipon definite loeaOon, ufken righte 
of eomipany attaehedr-4oooMon of route with- 
drew fhm sale or preemption tXe odd sections 
for forty miles on earn side-^when general 
route considered flaaed^eonstmetion of section 
Sqf Act of Julyg, 1864. 
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^. Hie nmnt br tbe Act of 0)nirre88 of July % 
im«j to the Northern Paolflc Railroad Oompany. of 
lands to which the Indian title had not been exiin- 
cuished, operated to coovej the fee to the Com- 
can V. subject to the Tight of occupancy by the 

2. The manner, time and oonditfona of extin- 
guishing such right of occupancy were exclusively 
matters for the consideration of the government, 
and could not be interfered with nor put in contest 
by private parties. 

S. The agreement of the Sisseton and Wahpeton 
bands of Dalrota or Sioux Indians for the relin- 
quishment of their title was accepted on the part 
of the United States when it was approved by the 
Secretary of the Interior, on the I9ta of June, 1878. 
That agreement stipulating to be binding from its 
date. May 19, 1878, and the Indians having retired 
from the lands to their Reservations, the relin- 
<iui8hment of their title, so far as the United States 
is concerned, held to have then taken place. 

4. Upon the definite location of the line of the 
railroad, on the 88th of May, 1873, the right of the 
Company, freed from any incumbrance of the 
Indian title, immediately attached to the alternate 
sections ; and no preemptive right could be initiated 
to the iaiid, fo long as uie Indian title was unextin- 
guished. 

5. When the general route of the road provided 
for in section o of the Act of July 2, 1864, was 
Axed, and information thereof was given to the 
Land Department by the filing of a map thereof 
with the Secretary of the Interior, the statute 
withdrew from sale or preemption the odd sections 
to the extent of forty miles on each side thereof; 
and, by way of precautionary notice to the public, 
an executive withdrawal was a wise exeroise ox 
authority. 

8. The general route may be considered as fixed, 
when its general course and direction are deter- 
mined, after an actual examination of the country 
or from a knowledge of it, and it is designated by a 
tine on a map, showlnar the general features of the 
adjacent country ana the places through or by 
which it will pass. 

7. That part of section 8 of said Act, which 
excepts from the grant lands reserved, sold, 
granted or otherwise appropriated, and to which a 
preemption and other rights and claims have not 
attached, when a map of definite location has been 
filed, does not include the Indian right of occu- 

Sancy within such ** other rights and claims ; ** nor 
oes it include preemptions where the sixth section 
declares that the land shall not be subject to pre- 
emption. 

[No. 18.] 

Argued Oct. $6, $7, 1886, Decided Nao. 16, 1886. 

APPEAJi from the Supreme Court of the Ter- 
ritory of Dakota. Affirmed, 

1 56] Statement of the ciue by Mr. JvsUee Fieldt 
This was an action for the posaesdon of a 
tract of laud in the Territory of Dakota. The 
plaintiff below, the Northern Pacific Railroad 
Oompany , asserted title to the premises uudor a 
grant made by the Act of Congress of July 2, 
1864. The defendant, Peronto, asserted a right 
to preempt the premises by virtue of his settle- 
ment upon them under the preemption law of 
fieptember 4, 1841, and that his right Uiereto 
was superior to that of the Railroad Company. 
The action was brought in the District Court 
of the Territory. The complaint was in the 
usual form in such cases, alleging the incorpora- 
tion of the plaintiff, its ownership in fee of Uie 
promises (which are described), and its right to 
their immediate possession, and that they are 
withheld by the defendant; with a prayer for 
judgment for their possession, and damages for 
the wiUiholdlng. 

The answer of the defendant admits the in- 
corporation of the plaintiff, and that he is in 
po^ession of the premises, but denies the other 

* Head notes by Mr, Justice FaiD. 
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allegations of the complaint It then sets up as 
a fuither defense that he settled upon the prem* 
ises on October 5, 1871, and rended thereon, 
and the several steps taken by him to perfect a 
right of preemption to them, and that he 
possessed the qualifications of a preemptor 
under the laws of the United States. It con- 
cludes with a prayer that the title of theplaintiff 
be declared voia, and that the plaintiff be en^ 
Joined from enforcing or attempting to enforce 
It; that the title be declared to be in the defend- 
ant, and that such other and further relief be 
granted as may be necessary to protect and pre- 
serve his rights. 

The plaintiff replied, traversing the allega- 
tions of the answer; and Uie issues, by consent [57] 
of the parties, wore tried by the court, without 
a Jury. The court found for the plaintiff, and 
gave Judgment in its favor for the possession of 
the premises, with costs. On appeal to the 
Supreme Court of the Territory the judgment 
was afiSrmed and, by appeal from the latter 
judgment, the case was brought to this court. 
Since it was docketed here, the defendant, who 
was the appellant, died, and by leave of the 
court his executor, the devisee of his estate, has 
been substituted as appellant in his nlace. 

The Act of Congress of July 2, 1864, is enti- 
tled " An Act Granting Lands to Aid in the 
Construction of a Railroad and Telegraph line 
from Lake Superior to Puget Sound, on the 
Pacific Coast, by the Northern Route." 13 
Stat, at L. 866. 

By the first section, the Northern Pacific 
Railroad Company was incorporated and au- 
thorized toeqmpand maintain the railroad and 
telegraph line mentioned, and was vested with 
all tne powers and privilefes necessary to carry 
into effect the purposes of the Act 

By the third section, a grant of land was made 
to the Company. Its language is: "That there 
be. and hereby is, granted to the Northern Pa- 
cific Railroad Company, its successors and as- 
signs, for the purpose of aiding in the construc- 
tion of said railroad and telegraph line to the 
Pacific coast, and to secure the safe and speedy 
transportation of the mails, troops, munitions 
of war, and public stores, over the route of said 
line of railway, every alternate section of pubUc 
land, not mineral, designated by odd numbers, 
to the amount of twenty alternate sections per 
mile, on each side of said railroad line, as said 
Company may adopt, through the Territories of 
the United States, and ten idtemate sections of 
land per mile on each side of said railroad when- 
ever it passes through any State, and whenever 
on the line thereof tiie United States have full 
title, not reserved, sold, n-anted or otherwise 
appropriated, and free from preemption, or 
other claims or rights, at the time the line of 
said road is definitely fixed, and a plat thereof 
filed in the office of the Commissioner of the 
(Jeneral Land-Office." 

By the sixth section, it was enacted "That 
the President of the United States shall cause 
the lauds to be surveyed for forty miles in [S81 
width on both sides of the entire line of said 
road after the general route shall be fixed, and 
as fast as may be required by the construction 
of said railroad; and the ood sections of land 
hereby granted shall not be liable to sale or 
entry or preemption before or after they are 
surveyed except by said Company, as provided 
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in this Act; but the provisions of the Act of ' 
September, 1841, granting preemption rights, | 
and the Acts amendatory thereof, and of tlie 
Act entitled ' An Act to Secure Homesteads to 
Actual Settlers on the Public Domain,' ap- 
proved May 20, 1862, shall be, and the same 
are hereby, extended to all other lands on the 
line of said road when surveyed, excepting those 
hereby granted to said Company. And the re- 
served sutemate sections shall not be sold by the 
f[>vemment at a price less than two dollars and 
fty cents per acre when offered for sale." 

At the time this Act was passed, the land in 
controversy, and other lands covered by the 
grant were in the occupation of the Sisseton 
and Wahpeton Bands of Dakota or Sioux 
Indians; and the second section provided that 
the United States should extinguish, as rapidly 
as might be consistent with public policy and 
the welfare of the Indians, their title to all 
lands " falling under the operation of this Act 
and acquired in the donation to the road." 

On the 19th of February. 1867, a Treaty was 
concluded between the United States and these 
Bands, whidi was ratified on the 15th of April 
and proclaimed on the second of May of that 
year (16 Stat at L. 605), in the second article of 
which the Bands ceded 'to the United States the 
right to construct wagon roads, railroads, mail 
stations, telegraph Unes, and such other public 
improvements as the interest of the government 
may require, over and across the lands claimed 
by said nands (including their Reservation as 
hereinafter derignated), any route or routes 
that majT be selected by authority of the govern- 
ment, said lands so claimed being bounded on 
the south and east bv the treaty Ime of 1851 and 
the Red River of the North to the mouth of 
Qoose River; on the north by the €k>ose River 
and a line running from the source thereof by 
the most westerly point of Devil's Lake to the 
Chiefs Bluff at the head of James River; and 
on the west by the James River to the mouth 
of the Mocasm River, and thence to Eampeska 
Lake." By articles III and IV certain lands 
were set apart as permanent reservations 
for the Indian*— one of which was known as 
Lake Travers Reservation, and the other as 
Devil's Lake Reservation, so called because 
their boundary lines commenced respectively 
at those lakes. 

On the 7th of June, 1873, Congress passed an 
Act '* to (juiet the title to certain lanas in Da- 
kota Territory," which provided that it should 
be the duty of the Secretary of the Interior to 
examine and report to Connress what title or in- 
terest the Sisseton and Wahpeton Bands of 
Sioux Indians had to any portion of the land 
mentioned and describea in the second article 
of that Treaty, except the Reservations named; 
and whether any and if any what, compensa- 
tion ought, in justice and equity, to be made to 
said Bands for the extinguishment of whatever 
title they might have to said lands. 17 Stat, at 
L. 281. 

Under this Act, the Secretary of the Interior 
appointed three persons as commissioners to 
treat with the Indians for the relinquishment of 
their title to the land. On the 20th of September, 
1872, they made an a^;reement or treaty with 
the Bands for such relmquishment This agree- 
ment recited the conclusion of the Treaty of 
1867, and the cession by it to the United States, 



of certain privileges and rights supposed to 
belong to ^d Bands in the territory described 
in the second article of the Treaty; and that it 
was desirable that all the Territory, except that 
portion comprised in certain R^ervations de- 
scribed in articles III and IV of the Treaty, 
should be ceded absolutely to the United States, 
upon such considerations as in Justice and equity 
should be paid therefor; and that the lauds 
were no longer available to the Indians for the 1 60] 
purposes of the chase, and their value or con- 
sideration was essentially necessary to enable 
them to cultivate portioDS of the permauent 
Reservations, and become self-supporting by 
the cultivation of the soil and other pursuits of 
husbandiT. *' Therefore," the agreement con- 
tinues, '^the said Bands represented in said 
Treaty, and parties thereto, by their chiefs and 
head men, now assembled in council, do propose 
to M. N. Adams, William H. Forbes, ana James 
Smith, Jr., Commissioners m behalf of the 
United States, as follows: 

''First. To sell, cede and relinquish to the 
United States all their right, title, and interest in 
and to all lands and territory particularly de- 
scribed in article 11 of said Treaty, as well as all 
lands in the Territory of Dakota to which they 
have title or interest, excepting the said tracts 
particularlv described and bounded in articles 
III and IV of said Treaty, which last named 
tracts and territory are expressly reserved as 
permanent reservation for occupancy andculti* 
vation, as contemplated by articles VIII. IX 
and X of said Treaty." 

" Second. That, in consideration of said ces- 
sion and relinquishment, the United States 
should advance and pay annually, for the term 
of ten years from and after the acceptance by 
the United States of the propositions herein sub- 
mitted, eighty thousand ($80,000) dollars, to be 
expended, under the direction of the President 
of the United States, on the plan and in ac- 
cordance with the provisions of the Trea^ 
aforesaid, dated February 19, 1867» for goods 
and provisions, for the erection of manual labor 
and public schools, and to the erection of mills, 
blacksmith shops, and other workshops, and 
to aid in opening farms, breaking land, and 
fencing the same, and in furnishing agricultural 
implements, oxen and milk cows, and such 
other beneficial objects as may be deemed most 
conducive to the prosperi^ and happiness of the 
Sisseton and Wahpeton Bands of Dakota or 
Sioux Indians, entitled thereto, according to 
the said Treaty of February 19, 1867." 

This agreementcontained seven other articles, 
some of which had provisions of great value U> 
the Indians. It does not appear that it was 
ever presented to the Senate of the United States 
for ratification, but it was communicated to 
Congress by the Secretary of the Interior; and 
in the Indian Appropriation Act of February 
14, 1878, an amount was conditionally appro- 
priated to meet the first installment of the sum 
provided by the second article — $80,000. The ■ g 1 1 
condition was that the amount should not be 
expended until that agreement, amended by 
the exclusion of all the articles except the first 
two, should be ratified bv the Indians. The 
agreement, exclusive of those articles, was con- 
firmed by Congress. 17 Stat, at L. 456. 

The ratification of the agreement, as amended, 
was obtained from the Indians at the two Res- 
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enrations; from those on one Reseryation, on 
May 2, 1878» and from those on the other Res- 
enration on the 19th of the same month. This 
ratification was accepted and approved by the 
Secretary of the Interior on the 19th of June, 
1878, and the expenditure of the appropriation 
made was authorized. No approval of the 
agreement was had by Congress until the pas- 
sage of the Indian Appropriation Act of June 
22, 1874, by wliich it was confirmed and an 
appropriation made to meet the second install- 
ment of the consideration stipulated. 

It appears bv the findings of the court that 
some time in the fall of 1871, under the Act of 
Congress mentioned,and other Acts and Resolu- 
tions relating to the same subject, the Railroad 
Company commenced work on that part of its 
Hoe of road beginning on the westerly bank 
of the Red River of the North (which was the 
eastern boundary of Dakota), and extending 
westerly through and across what was after- 
wards shown by the public surveys to be the 
section of land of which the premises in con- 
troversy form a part, namely, section 7 In 
townsmp 189 and range 48. It also caused all 
that part of its line of road thus located to be 
traded and prepared for its superstructure; and 
m June following the superstructure and the 
iron rails were laid, and that part of the road 
was completed which crossed the section named, 
and ever since the road has been maintained 
and operated. 

On the 2l8t of February, 1872, the Company 
filed in the office of the Secretary of the Interi- 
or a map showing that part of the general 
route of the road oeginning at the westerly 
bank of the Red River of the North, and ex- 
tending westerly to James River, in Dakota 
Territory. On the 80th of March following, 
the acting Commissioner of the General Land- 
Office forwarded to the register and receiver of 
the Pembina land-office, within the limits of 
which the tract of land in controversy was sit- 
uated, a description of the designated route, 
1 62 1 tnd, by order of the Secretary oi the Interior, 
directed them to withhold from sale or location, 
preemption, or homestead entry, all the sur- 
veyed and unsurveyed odd-number^ sections 
of public lands falling within the limits of for- 
ty miles, as designate on the map, and stated 
that this order would take ?ffect from the date 
of its receipt by them. 

The order with the diagram was received 
by them April 20, 1872. The diagram repre- 
sented the route of the road as passing over 
and across the section of land in question. The 
order of withdrawal thus given was never aft- 
erwards revoked. 

On May 26, 1873, the Company filed in the 
office of the Commissioner of the General 
Land-Office a map, showing the definite loca- 
tion of that part of its line of road extending 
from the Red River of the North to the Mis- 
souri River in Dakota Territory. All that por- 
tion of this definite location, from the Red Riv- 
er to the west line of the section named, was 
the same as that made in 1871. On the 11th of 
June, 1878, the acting Commissioner of the 
General Land-Office addressed a letter to the 
local register and receiver, informing them of 
the filing of this map of definite location, and 
transmitted to them a diagram showing the 
limits of the land grant along said line, and 
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also the limits of the withdrawal ordered od 
March 80, 1872, upon a d^gnated line; and 
directed them to withhold from sale or entir 
all the odd-numbered sections, both surveyed 
and unsurveyed, falling within those limits. 
This letter, with the diagram referred to, was 
received at the Pembina land-office on June 24, 
1873. 

Soon after the execution of the amended 
agreement with the Indians, mentioned above, 
wnich was approved by the Secretary of the 
Interior on the 19th of June, 1878, the govern- 
ment land surveys of the region embraced in 
it were completed, and plats thereof were filed 
in the local land-office. Those surveys show 
that the premises in controversy constitute a 
portion of the odd section numb^ seven, which 
was granted to the Railway Company. 

The defendant, Peronto, settied, as already 
stated, upon that section on October 5, 1871. 
It is found by the court that he had all the 
qualifications of a preemptor, and entered 
upon the land with the intention of securing a 
preemption right to it under the laws of the 
United States, and built a house upon it, in 
which he resided. On the 11th of August, 
1873, he presented his declaratory statement to 
the register and receiver of the local land-of- 
fice, stating his Intention to claim a preemption 
right to a portion of the section (describing it) 
and his settlement thereon in October, lb71. 
This declaratory statement was presented with- 
in three months after the township plats, show- 
ing the government surveys, had been filed in 
the localland-office. The register and receiver 
refused to file it, for the alle^sd reason that the 
land therein described wastiie land of the Rail- 
road Company, as shown by its diagram filed 
in the Department of the Interior February 21, 
1872, and that his alleged prior settlement was 
illegal, the lands not being subject to preemp- 
tion settiement by reason of the Indian Treaty. 
The defendant thereupon appealed from tiiis 
ruling to the Commissioner of the Gkineral 
Land-Office, by whom, on the 14th of Febru- 
ary, 1874, it was approved and confirmed. The 
ddTendant then appealed to the Secretary of the 
Interior, and he approved the decision of the 
Conmilssioner. 

Mmr$. Albert O. Riddle, Henrj B. 'Dm- 

▼is and Jame$ B. Padgett, for appellant: 

Unless provided otherwise by statute, or 
treaty, all the country describea by the first 
section of the Act of June 80, 1864, as Indian 
country remains such as long as the Indians re* 
tain their title to the soil. 

Leavenworth, L. dhO, ILRCh. ▼. U,8:92JJ. 
S.788 (Bk. 28, L. ed. 684); U. S.y. 43 OaUom 
of Whisky, 93 U. S. 188 (Bk. 28, L. ed. 846); 
Batet V. Clark, 95 U. S. 204 (Bk. 24, L. ed. 
471). 

The right until extinguished by voluntary 
cession is in the Indians. 

Clurokee Nation v. Oa, 6 Pet. 1 (80 U. 8. bk. 
8, L. ed. 25); U. 8, v. Chok, 19 Wall. 691 (86 U. 
S. bk. 22, L. ed. 210). 

When land has once been legally appropri- 
ated, it becomes severed from the mass of pub- 
lic lands, and subsequent law or proclamation 
or sale will not be construed to embrace it. 

Wilcox V. JaekBon, 18 Pet. 498 (88 U. 8. bk. 
10, L. ed. 264); IWc^s Leisee v. WendaU, 9 
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Cranch, 87 08 U. S. bk. 8, L. ed. 665; : TV. 
Vineennea University v. Indiana, 14 How. 268 
<56 U. 8. bk. 14. L. ed, 416). 

This principle "applies with more force to 
Indian than to mihtary reservations. The lat- 
ter are the absolute property of the govern- 
ment; in the former other rights are vested. 
CoDj^ress cannot be supposed to grant them by 
a subsequent law, general in its terms." 

LeaDenworth, h, <k O. B, E. Co, v. U, 8. su- 
pra; U. 8, v. Payne, 3 McOrary, 289; Dvbuque, 
etc, RR Ch.T. DesMoinee, etc R. R, Co, 109 
U. S. 884 (Bk. 37, L. ed. 954). 

Lands forming part of an Indian reservation 
at the date of a grant are excepted from the 
grant. 

Leaventoorih, L, dk G, R, R, Co. v. U» 8. ubi 
supra; Clark ▼. dmith, 18 Pet. 195 (38 U. 8. bk. 
10. L. ed. 128); Kansae Pae, R R, Co. v. Atchi- 
son, T. d8.F. R, B, Co. 112 U. 8.422(Bk. 28, 
L. ed. 797). 

No attempt has ever been made to include 
lands reserved to the United States within a 
prior grant, where the reservation afterwards 
ceased to exist. Nor where lands had been oth- 
erwise disposed of did their reversion to thegov- 
ernment brinff them within a previous nant. 

LeoMnteorM, L.dbCR R, Co, v. U, 8. ubi 
supra; Newhailv, Sanger, 92 U. 8. 761 (Bk. 28, 
L. ed. 769); Wo^coU v. DaMoinesNav, dR, R. 
Co. 5 W^. 681 (72 U. 8. bk. 18, L. ed. 689); 
Ex parte Flint d M. B, B. Co. Copps, L. L. 885; 
Central Pac. R R Co. v. Netada, Id. 424; 
PhelpiY.N.P, RB. Co, 1 Law Dec. (Dept. Int.) 
884. 

It is the Act, and not its denomination, that 
deliuitely fixes the line of the road; and the cri- 
terion is, has the act done, terminated the voli- 
tion of the Company in respect to changing 
that line? if so, the line is "definitely fixed.^' 

VanWyckY, KnevaU, 106 U. S. 866 (Bk. 27, 
L. ed. 203^; Kansas Pae, B. Co. v. Dunmeyer, 
113 U. 8. 634 (Bk. 28, L. ed. 1128); WcOden v. 
EnevaU, 114 U. 8. 874 (Bk. 29. L. ed. 167). 

Upon construction, all that could be done 
had been to cause the grant to attach; and on 
payment by the Companv of the costs and re- 
ceipt of thepatents,its title would relate back to 
the Act causing attachment of the grant. 

Stark ▼. SUkts, 6 Wall. 418 (78 U. 8. bk. 18, 
L. ed. 929); Nbrthsm Pac. R B. Co. v. TraiU 
Co. 115 U. 8. 600 (Bk. 29. L. ed. 477). 

When the routes were definitely fixed, and it 
appeared that lands within these limits had 
been sold at private entry, and taken up by 
preemptors, or reserved by the United States, 
an equivalent was provided. 

Leawntoorth, L. d. O. R R Co. y. U. 8. 
#uora. 

Thus, settlements on the public lands were en- 
couraged, without the aid intended for the con- 
struction of the roads being thereby impaired. 

B. R Co. V. Baldwin, 103 U. 8. 429 (Bk. 26, 
L. ed. 579); Winona, etc. B. B. Co. v. Barney, 
118 U. 8. 625 (Bk. 28, L. ed. 1112). 

The right of a settler to enter the lands could 
not be prejudiced by the refusal of the legal 
officers to receive his declaratory statement duly 
presented. 

Friebie v. Whitney, 9 Wall. 195 (76 U. 8. bk. 
19, L. ed. 671); 8?i4>ley v. Cowan, 91 U. 8. 888 
(Bk. 28. L. ed. 427). 
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If the action of the land officers, by errone- 
ouslv construing the law, deprived the settler of 
a substantial riglit. his rem^y in equity is un- 
doubted. 

Minnesota Y. Bachdder, 1 Wall. 109 (68 U.S. 
bk. 17, L. ed. 551); Sampson v. Smilev, 18 Wall. 
91 (SO U. 8. bk. 20, L. ed. 489); Ferguson v. 
McLaughlin, 96 U. 8. 174 (Bk. 24, L. ed. 624); 
Moore v. Bobbins, 96 U. S. 530 (Bk. 24. L. ed. 
848). 

In the clear language of the statute must be 
found all that is conveyed by the grant, and 
where doubt arises, the statute must be con- 
strued most strictly against the grantee. 

Dec. Dept. Int. 2fi; Bice v. R R Co. I 
Black. 880 (66 U. 8. bk. 17, L. ed. 15^; Leav- 
enworth L. dQ.B.R Co. V. U. S. 92 U. S. 740 
^k. 28, L. ed. 637), Bice v. Sioux City, etc B. 
R Co. 110 U. S. 698 rSk. 28. L. ed. 290). 

Mr, W, P. Cloagiit for appellee: 

Upon the filing of the map of general route, 
the Commissioner of the Gkneral Land-Office, 
under instructions of the Secretary of the 
Interior, made an express withdrawsl from en- 
t^ by any mode, for the benefit of the railroad, 
of all odd-numbered sections of land within 
the distance of forty miles upon either side of 
the line of general route; which was never va- 
cated. This withdrawal was effective. 

Woleott V. DesMoines Na/o. d B, B. Co. 5 
WaU. 681 (72 U. 8. bk. 18, L. ed. 689); WiU- 
iams V. Baker. 17 Wall. 144 (84 U. S. bk. 21, 
L. ed. 561); Homestead Company v. Nav. db R 
B, Co, 17 Wall. 153 (84U. 8. bk. 21, L. ed. 622); 
Wolsey V. Chapman, 101 U. 8. 755 (Bk. 25, L. 
ed. 915); DtUmque, etc. B. B. Co. v. DesMoines, 
etc. R R Co. 109 U. 8. 829 (Bk. 27, L. ed. 
952). 

Mr.JustiuTifXd delivered the opinion of {B6] 
the court: 

The land in controvert and other lands in 
Dakota, through which the Northern Pacific 
Railroad was to be constructed, was within 
what is known as Indian country. At the time 
the Act of July 2, 1864, was passed, the title of 
the Indian Trfbes was not extinguished. But 
that fact did not prevent the grant of Congress 
from operating topass the fee of the land to 
the Company. The fee was in the United 
States. The Indians had merely a right of oc- 
cupancy, a right to use the land subject to the 
dominion ana control of the govemmenU The 
grant conveyed the fee subject to this right of 
occupancy. The Raflroad Company took the 
property with this incumbrance. The right 
of the Indians, it is true, could not be inter- 
fered with or determined except by the 
United States. No private individual could 
invade it. and the manner, time, and condi- 
tions of its extinguishment were matters sole- 
ly for the consideration of the govern men t« 
and are not open to contestation in theiudicial 
tribunals. As we said in Beeeher v. WetJierby^ 
95 U. 8. 517 [Bk. 27, L. ed. 440]: "It is to l>e 
presumed that in this matter the United States 
would be governed by such considerations of 
justice as would control a Christian people in 
their treatment of an ignorant and depend- 
ent race. Be that as it may, the propriety or 
justice of their action towards the Indiana 
with respect to their lands is a question of 
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gOTernmeDtal policy, and Is not a matter open 
to discuasion m a oon tro f er ay between tmid 
parUefl. neither of whom denyes title from 

(67] the Indians. The right of the United States 
to dispose of the fee of lands occupied by 
them oas alwayrs been recognized by this court 
from the fouodation of the government ** In 
support of this doctrine several authorities 
were cited in that case. 

In Johman ▼. MeltUoih, 8 Wheat 575 [21 
(J. & bk. 5, L. ed. 680],which was here in 1838, 
the court, speaking by Chirf Justice Marshal], 
stated the oriirin of this doctrine of the ulti- 
mate title ana dominion in the United States. 
It was this: that, upon the discovery of Amer- 
ica, the nations of Europe were anxious to 
appropriate as much of the country as pos- 
siDle, and, to avoid contests and confiictinf 
settlementB among themselvesi, they established 
the principle that discovery gave title to the 
government by whose subjects or by whose 
authority it was made, against all other gov- 
ernments. This exclusion of other govern- 
ments necessarily gave to the discoveiioff 
nation the sole right of acquiring the sou 
from the natives, and of establishing settle- 
ments npon it It followed that the relations 
which should exist between the discoverer and 
the natives were to be regulated only by 
themselves. No other nation could interfere 
between them. The chief justice remarked 
that " The potentates of the old world found 
no difficulty in convincing themselves that 
tbey made ample compensation to the inhabit- 
ants of the new, by Mstowing on them civi- 
lization and Christianity in exchange for un- 
limited independence." Whilst thus claim- 
ing a right to acquire and dispose of the soil, 
the discoverers recognized a right of occupancy 
or a usufructuary right in the natives. They 
accordingly mode grants of lands occupied by 
the Indians, and these grants were hdd to con- 
vey a title to the grantees, subject only to 
the Indian right of occupancy. The chief jus- 
tice adds that the history of America, from 
its discovery to the present day, proves the uni- 
versal recognition of this principle. 

In Clark v. Smith, 18 Pet 195 {88 U. S. bk. 
10, L. ed. 1251,which was here in 1889, the pa- 
tent under which the complainant be(»tme the 
owner in fee of certain lands was issued by 
the Commonwealth of Kentucky in 1795, when 
the lands were in possession of the Chickasaw 
Indians, whose title was not extinguished until 
1819. It was objected that the patent was 
void because it was issued for lanos within a 
country claimed by Indians; but the court re- 

[101 P^ " '^^^ ^^ oolonisl charters, a great por- 
tion of the individual grants by the proprietary 
aod royal governments, and a still gree^ por- 
tion by the States of this Union after the Rev- 
olution, were niade for lands within the In- 
dian hunting grounds. North Carolina and 
Virginia, to a great extent, paid their officers 
and soldiers of the Revolutionary War by such 
grants, and extinguished the arrears due the 
army by similar means. It was one of the 
great resources that sustained the war, not 
only by these States but by others. The 
ultimate fee (encumbered with the Indian 
right of occupancy) was in the Crown previous 
to the Revolution, and in the States of the 
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Union afterwards, and subject to grant This 
right of occupancy was protected by the polit- 
icil power and respected by the courts until 
extinguished, when the patentee took the un- 
encumbered foe. So this court, and the state 
courts, have uniformly and often holden." 18 
Pet 201 [126]. 

In the grant to the Railroad Company now 
before us. Congress was not unmindful of Uie 
title of the Indians to the lands granted, and it 
stipulated for its extinguishment by the United 
States as rapidly as might be consistent with 
public policy and the welfare of the Indians. 

In compliance with the idedge thus given, 
the United States took steps, first, to obtain 
from the Indians the right to construct rail- 
roads, wagon roads, and telegraph lines across 
their lands, and to make such other improve- 
ments upon them as the interests of the gov- 
ernment might require, and afterwards to ob- 
tain a cession of their entire title. 

The right to construct railroads and tele- 
graph lines across their lands was secured by 
Uie Treaty concluded on the 19th of February, 
1867, ratified on the 15th of AprU, and pro- 
claimed on the second of May of that year. The 
right was in terms ceded to the United States, 
but the cession must be construed to authorize 
any one deriving title from the United Stateb 
to exercise the same right. 15 Stat, at L. 505. 

For the relinquishment of the entire title of 
the Indians to the lands, an a^;reement was 
made by commissioners appomted by the 
Secretary of the Interior, under the Act of Con- 
gress of June 7, 1872. Tliat agreement in form 
was merely a proposition by the Indians to 
cede their title, upon certain money considera- 
tions to be paid, and certain acts to be per- 
formed by Uie United States. Congress de- 
clined to approve of it in its entirety, but ex- 
preyed an approval of it so far as it related 
to Uie cession of the title of the Indians 
upon the money considerations named. It 
refused, however, to allow an appropriation 
made to meet the first installment of the money 
consideration to be expended, except upon the 
condition that the Indians should abandon the 
other provisions and ratify the ajnreement thus 
modified. The Indians on the different Reser- 
vations accepted the condition and ratified the 
agreement as modified; those on one Reserva- 
tm on May 2, 1878, and those on the other on 
the 19th of the same month. 

The agreement, thus ratified, was forwarded 
to the Secretary of the Interior, and was ap- 
proved by him on the 19th of June following, 
and on June 33, 1874, Congress approved it m 
the Indian Appropriation Act of that year, 
when it also provided for the payment of the 
second installment of the money consideration. 

This modified agreement must be considered 
as accept^, on the part of the United States, 
when it was approved by the Secretary of the 
Interior. Some official recognition was neces- 
sary to sati^ those who might be interested as 
to the good faith of the alleged consent of the 
Indians; whether the parties actine nominally 
in their behalf really represented them, and 
whether their assent was freely given after full 
knowledge of the import of the legislation of Con- 
gress. Proof of these facts was not to rest in the 
recollection of witnesses, but in the official action 
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[69] 



55-78 



SUFBBMB COXTRT OF TBB UhITBD 8tAT3S. 



OoT. Term » 



of the officers of the govemment, or in the 
legislation of Congress. The agreement, how- 
ever, on the part of the Indians was only to 
cede their title; it was not a cession in terms by 
them. The officers of the Land Department, 
however, treated it as an actual cession of title 
from its date. The Indians had then retired to 
the Reservation set apart for them by the 
Treaty of 1867, thus gi^ng up the occupancy 
of the other Isbds. The relinquishment thus 

L • O] made was as effectual as a formal act of cession. 
Their right of occupancy was, in effect, aban- 
doned, and full consideration for it being after- 
wards paid, it could not be resumed. The 
agreement hi terms provided that it should be 
binding from its ratification. So, therefore, 
considered in connection with the actual re- 
tirement of the Indians from the land, it may 
properly be treated as establishing the extin- 
guishment of thedr title from its date, so far as 
me United States are concerned. The definite 
location of the line of railroad was subsequent- 
ly made bv the company, and a map of it filed 
with the Secretary of the Interior. The right 
of the Company, freed from any incumbrance 
of the Indian tnie, immediately attached to the 
alternate sections, a portion of one of which 
constitutes the premises in controversy. The 
defendant could not initiate any preemptive 
right to the land so long as the Indian title re- 
mained unextinj^uished. The Act of Congress 
excludes lands m that condition from preemp- 
tion. RS. §2257. 

If we are mistaken in this view, and the 
relinquishment of the ri^ht of occupancy by 
the Indians is not to be deemed effected until 
the agreement was ratified by Congress in 
June, 1874, notwithstanding their actual retire- 
ment from the lands, the result would not be 
changed. The right of the Company to the 
odd sections witmn the limits of its grant 
covered by the Indian claim, did not depend 
upon the extinguishment of that claim before 
the definite location of the line of the road was 
made, and a map thereof filed with the Com- 
missioner of the General Land-Office. The 
provisions of the third section, limitingthe grant 
to lands to which the United States had then 
full title, they not having been reserved, sold, 
granted, or otherwise appropriated, and being 
nee from preemption or other claims or rights, 
did not exclude from the grant Indian lands, 
not thus reserved, sold or appropriated, which 
were subject Simplv to their right of occupancy. 
Nearly all the lands in the Territory of Dakota, 
and, indeed, a large, if not the greater portion 
of the lands along the entire route to Puget 
Sound, on which tiie road of the Company was 
to be constructed, was subject to this ririit of 
occupancnr by the Indians. With knoifnedge 
of their title and its impediment to the use of 
the lands by the Company, Congress made the 

[71] ffrant, with a stipulation to extinguish the tide. 
It would be a strange conclusion to hold that 
the failure of the l^ited States to secure the 
extinguishment at the time when it should fiirst 
become possible to identify the tracts granted, 
operated to recall the pledge and to defeat the 
grant. It would require very dear language 
to justify a conclusion so repugnant to the pur- 
poses of Congress expreraed m other parts of 
the Act. The only limitation upon the action 
of the United States with ropect to the titie of 



the Indians was that imposed by the Act of 
Congress, that they would extinguish the titU 
as rapidly as might be "consistent with public 
policy and the welfare of said Indians." Sub- 
ject only to that condition, so far as the Indian 
title was concerned, the grant passed the fee to 
the Company. In our judgment, the claims 
and rights mentioned in the third section are 
such as are asserted to the lands by other par- 
ties than Indians havhig only a right of occu- 
pancy. 

Assuming that the extinguishment of the In- 
dian titie to the lands in controversv ma^ , so 
far as any claim to them against the United 
States is concerned, be held to have taken place 
at the date of the amended agreement — ^takinc 
the last date, when the Indians on the second 
Reservation ratified it— the defendant did not 
acquire any right of preemption bv his con- 
tinued settlement afterwards. The Act of 
Congress not only contemplates the filing by 
the Company, in the office of the Commissioner 
of the General Land-Office, of a map showinc 
the definite location of the line of its road, ana 
limits the grant to such lUteraate odd sections 
as have not, at that time, been reserved, Rold. 
ffranted, or otherwise appropriated, and are 
free from preemption, grant, or other claims or 
rights; but it also contemplates a preliminarv 
designation of the general route of the roaa, 
and the exclusion from sale, entry, or preemp- 
tion of the adjoining odd sections within forty 
miles on each side, until the definite location is 
made. The third section declares that after the 
general route shall be fixed, the President shall [72] 
cause the lands to be surveyed for forty miles in 
width on both sides of the entire line as fast 
as may be required for the construction of the 
road, and that the odd sections granted shall 
not be liable to sale, entry, or preemption, be- 
fore or after they are surveyed, except by the 
Company. The general route may be con- 
sidered as fixed when its general course and 
direction are determined after an actual exam- 
ination of the countrv or from a knowledge of 
it, and is designated oy a line on a map show- 
ing the generu features of the adjacent coun- 
try and the places through or by which it will 
pass. The officera of the Land Department ore 
expected to exeroise supervision over the mat- 
ter so as to require good faith on the part of 
the Company in d^gnating the general route* 
and not to accept an arbitrary and capricious 
selection uf the line irrespective of the charac- 
ter of the country through which the road is to 
be constructed. When the general route of 
the road is thus fixed in good faith, and infor- 
mation thereof given to the Land Department 
by filiuGT the map thereof with the Commis- 
sioner of the General Land-Office, or the Sec- 
retary of the Interior, the law withdraws from 
sale or preemption the odd sections to the ex* 
tent of for^ miles on each side. The object of 
the law in this particular is plain: it is to pi^e- 
serve the land for the Companv to which, in 
aid of the construction of the road, it is 
granted. Although the Act does not require 
tiie officera of the Land Department to ^ve 
notice to the local land officera of the with- 
drawal of the odd sections from sale or pre- 
emption, it has been the practice of the I>e- 
partment in such cases, to formally withdraw 
tiiem. It cannot be otherwise than the exer- 
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dM of a wtae precaution by the derMitment to 
give auch Infomistloa to the local tand ofBcera 
u maf Mrre to guide artght those eeeUiig set- 
UomenU on the public lands; and thua prevent 
lettlements and expenditures connected with 
Ihem nhldi would afterwarda prove to be nae- 
loa. 

Nor la there anything tncon^atant with thia 
Tiew of therizth section as to the general route, 
in the clause In the third section making the 
jrant opvadve only upon such odd sections as 
Eare not been resraved, sold, granted, or oth- 
erwise appropriated, and to which preemption 
and other rights and dalmB have not attached, 
when a map of the deflnite location hat been 
filed. The third section does not embrace 
sales and preemptiona In cases where the sixth 
section declares that the land shall not be sub- 
jecL to sale or preemption. The two sections 
must be BO construed as to give effect to both, 
if that be practicable. 

In the present case, the general rout« of the 
rond was indicated by the map filed in the 
ofBce of the Becretary^ of the Interior on the 
81st of Februaiy, 1OT8. It does not appear 
Ihal any objection waa made to the sufficiency 
of the map, or lo the route destgnated, in any 
particuliir. Accordingly, on the SOih of March, 
1872, the Commissioner of the General Land- 
Oince transmitted a diagram or map, showing 
this route, to the officers of ihelocal land-offlce 
In Dakota, and by direction of the Secretary 
ordered them to withhold from sale, location, 
preemption, or homestead entry all surreyed 
and uusurvejed odd-numbered sections of pub- 
lic land falling within the limitsof forty miles, 
ss designated on the map, 

Thia notiflcaiion did not add to the force of 
(be Act itself, but it gave notice to all parties 
H.i'kiog to make a preemption settlement that 
lands within certain defined limits might be 
appropriated for the road. At that time the 
lands were subject to the Inditin title. The 
defendant coula not, therefore, as already 
stated, have then initiated any preemption 
right by his settlement; and the law cut him off 
from any subsequent preemption. The with- 
drawal of the odd sections mentioned from sale 
or preemption, bv the sixth section of the Act, 
after the general route of the rood was fixed, 
iu the manner stated, was never annulled. 

It follows that the defendant could never 
atUrwarda acquire any rights against the 
Company by bis settlement. 

Judgment aMrmed. 

Ttue couy. Tost; _ _ _ 

Jamea B. UoKenaer. Qerlc, Su|k Otnirt, D. B. 
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Cc-rnJ Public Worki, Dittrkt Ooiumbta— ton- 
tract to repair road*— "board rala"—eom- 



miMmwra— MrisitM JVom tpieffhatioTU— 
cams omissus — bondt madi tgual to «aift-> 
ofiMsanoM bg enginter. 

L WbanlDtliBBatmanot un,tlM ataUttotofr 
fend to put the canal loaO, between Aquediut and 
Cbaln Brtdiica In the Dtatrlot of (MubiUb, In order, 
and Us termswerenot aooapted, but aTearlator 
"' board of publloworka ordered tir~' ~ 

uld ba awarded hln * — ■'*■' 

uld be notllled of lisi 

Ube board. Instead of not 



a aoUoo, and the seoretary tf 
LOtUytnc him of such aotuni, 
McMtaot had been awarded 



to perform the work, being paid tbcoelor at 
**boaRl rates**— ezoept as to nuMnar, tor wbtoh 
be raodved t) Per oaWe yard, while the -board 
ratea" were IsSlO per pera h and be waa paU 
uothins for kaul, aiMI subsequently a oootraot 

drawn at the latea be had been iMd and snte- 

id, the eourt refused to oorcsot the oMitiaMa 
er the olaimaiit<s the^ t)Mt Ow^toe Axed b« 



the maw>nrv mar have been of a dlllereDt quality 
from Uie nibble oement, for which tbe oontnot 
aiestheprloeatl^ 

Ploa. !», 1B7.] 
Argued Not. S. 1SS6. Deeidtd Not. 1B,1886. 
/IROaa APPEALS from the Court of Clahni. 

Taia case aioae upon a petition filed in Mm 
court below by the appellant, Jcdin J. Shiih 
man, to recover « large amoniU claimed to ba 
due the petitioner under a contract with tbe de- 
fendant lor the repair of what to known as the 
Canal Road, located in the I>lstrict of Columbia. 
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The facts are stated in the opinion of the 
court of claims adopted by this coiut, which was 
delivered by Datib, /., as follows: 

The items in the claimant's bill of particulars 
depend, in some measure, upon the force to be 
given to a contract known as contract No. 561. 

In the autumn of 1871 the claimant offered 
to put the canal road between Aqueduct and 
Chain Bridges in order. Apparently his terms 
were not acceptable, for no notice was taken of 
them. A year later the board ordered that a 
contract should be awarded him for this work, 
and directed that he be notified of its action. 
An attempt was made to connect this act with 
the claimant's acts of the previous year; but 
the findings show no such connection, and in 
our opinion there was none. 

The secretarv of the board at (.mce wrote to 
the claimant, but instead of notifying him of 
the ro&l doings of the board, he notified bim 
that a contract had been awarded him " at 
boud rates." which had not been alluded toby 
the board in their action. The claimant, be- 
fore commencing work, saw the defendant's 
officers in relation to the work and the contract, 
l^ut what took place can only be inferred from 
lubsequent acts of both parties. 

The claimant did work to the amount of a 
few thousand dollars in the autunm of 1872, for 
which he was paid in part. In the spring of 
1878 he resumed work and continued at it until 
the autumn, when a final measurement was had 
of the work done to that time. For all this 
work he was paid at board rates with two ex- 
ceptions: (1) he was paid for stone masonry at 
|5 per cubic vard, while the board rate was 
$6.50 per perch; (2) he was paid nothing for 
hauL So far as we can gather from the find- 
ings, his bills were rendered at ttie rates at 
which they were paid, and the payments were 
received without any intimation that the 
amounts allowed were too small. 

During the progress of the work the claimant 
had put macadam on the road by direction of 
one of the board of public worka This was 
f ormaUv recognized as a put of his riintract in 
November, 1878, and inDecember, 1878, the con- 
tract. No. 531, under which all the work was sup- 
posed to have been done, was formally executed. 

The findings show that both parties intended 
to embody in this formal instrument, and sup- 
posed they had embodied in it, all the agree- 
ments under which the one had been doing 
work and the other had been paying money. 
The instrument was antedated for the purpose, 
as the findings further show, of making it op- 
erative during the whole period of the work. 

The claimant now, however, mi^es two ob- 
jections to this instrument: In the first place 
it was signed on behalf of the board of public 
works by Henry D. Cooke, Alexander R. Shep- 
herd, and James A. Magruder. Cooke was a 
member of the board in October, 1872, when 
the contract with the claimant was actually 
made, but he had ceased to be a member in 
December, 1878, when the formal evidence of 
it was actually signed. Shepherd and Magru- 
der were members throughout The total num- 
ber of the board was five. The daimant main- 
tains that the instrument, not having been 
signed by a majori^ of the board, is invalid. 



It is unnecessaiy for us to decide whether ho 
is correct in this contention, for the finding* 
show that the claimant si^ed that paper for 
the purpose of showing what his own under- 
standing of the contract was. If, notwith- 
standing the written instrument, the contract 
still rested in parol, the court could have no 
stronger evidence to show what the .claimant in- 
tend^ it to be. If, on the other hand, the writ- 
ten contract is valid, the practical result on the 
issues in this suit is the same. 

In the second place the claimant maintaina 
that he engaged to do the work at board rates; 
that when the written contract varied from 
board rates by excluding haul, and paying for 
masonry at only $5 a cubic yaid, it was a varia- 
tion made without his knowledge, and against 
the intent of both parties; and tnat, these pro- 
visions of the contract having been inserted by 
mistake, the court should reiorjn the contract 
by restoring board rates as the measuie of com- 
pensation. This theory rests for its support 
upon (1) the letter of the secretarv inform- 
ing the claimant that a contract had been 
awarded him at board rates; (2) the testimony 
of the claimant that he supposed the rates stated 
in the written instrument were board rates. 

We have already seen that the letter of the 
secretary was not lustified or authorized by th» 
action of the board. The claimant's contentioD 
therefore rests mainly upon his own unsupported 
testimony. On the other hand, it is contradict- 
ed by bis own consistent conduct, from October,. 
1872, when he began work under the ori^nal 
contract, to January, 1876, when he finished 
under the last extension of the contract. Dur- 
ing all this time he rendered accounts and re- 
ceived pay for masonry at$5, and for fading, 
without claiming hauL We cannot shut our 
eyes to these practical acts of construction. 
We think that before he began work he must 
have known that the secreto^ had made a mis- 
take. We are also of opinion that when he 
signed the contract, in December, 1878, he 
knew what its purport was, and that it ex- 
presses the agreement as he understood it. 

Having dSpo»ed of this general question, 
we will take up the items of the claim and 
counterclaim in detail. ♦ ♦ ♦ 

The defendant asks judgment for a large 
sum for alleged overpayment The facts are 
briefly these: 

The wall was some three miles in length, and 
in some places as much as ten feet high. In the 
very outset the claimant varied from the plana 
and specifications by constructing it wider than 
they called for. He gave his reasons for these 
changes to the assistant enixineers of the Dis- 
trict and to the commissioners, and they assent- 
ed to ibfi change. From time to time during 
the work, measurements were taken and re- 
turned to the chief engineer, and passed upon 
by him and payments made in accordance with 
them; and all these measurements included the 
variations thus made. The com missioners knew 
of it and the reasons for it, and consented to it; 
the assistant encineers knew of it, and the en- 
gineer in chief might have known of it if he 
had paid personal attention to it. There was 
no attempt at concealment or fraud. When 
the final payment was made, which is now 
sought to be recovered back, it was done with 
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Ibe knowledge of the commissioners, and by 
personal direction of one of tbem, and with the 
knowledge and consent of Assistant Engineer 
Oerthr, who was acting as chief in the a^nce 
of ]£r. Hoxie. The ground of the defendant's 
plaim for repayment is that tlieenffineer-in-chief 
did not assent to the changes which involved 
the construction of 4,00 1.8S yards of masonry 
beyond his plans. We think this claim cannot 
be maintained. ♦ ♦ ♦ 

Tke foundation for the toall: — The terms of 
the contract must govern our decision. It re- 
quired the claimant to: 

"Construct a stone retaining or parapet wall 
on the south side of the Little Falls Road, be- 
tween the Aaueduct and Chain Bridges, or at 
such points along said road as may be author- 
ized by the commissioners, at $5 per cubic 
yard. * ♦ * The present retaining walls to be 
removed to such depUi from the top as may 
be directed, and the foundation inspected and 
approved by the engineer of the District of 
Cfolumbia before relaying the wall, which is to 
be done in cement mortar.** 

A portion of the new wall was constructed in 
places where there was no old wall. It is ad- 
mitted thfit the contract ^ves the claimant no 
claim for the labor in gettmg ready for the foun- 
dations in places where there was a previous 
wall The claim is confined to excavation in 
places where there was no previous wall. The 
uurtjnunent extending the contract makes no 
other provision for payment except that already 

auoted. We are of opinion that it requires 
ti« claimant to do all the work necessary for 
the finished masonry at the agreed i)rice of $5, 
unless there is something in the old instrument 
which gives him further pay for excavation. 

Turning to that we find these provisions only: 
" Excavations and refilling, forty (40) cents per 
cubic yard, to be measured in excavation only," 
and "grading, thirty (80) cents for each and 
every cubic yard of earth, sand, or gravel exca- 
vatea and hauled." 

It is plain that the provision in regard to 
trading does not apply to this case. We think 
it equally clear that the other does not. This 
is not a case of excavation and refilling, like a 
Bcwer trench; and the rate of payment agreed 
upon for such double work is not applicable to 
this. There being nothing in the ola contract 
to control the plain language of the extension we 
must decide against the claimant on this item. 
77ie lining oack ofiht waU for drainage: — 
The specifications called for "a lining of coarse 
gravel twelve (12) inches in thickness carried 
up in rear of the retainingwall," and the plans 
diowed this in detail There was no gravel 
along the line of the road, and it was mutually 
agre^, during the construction of the work, 
that macadam material should be substituted 
for the gravel The contract is silent as to the 
rate of pay for this work, which has been sat- 
Iflfactorily performed. The defendant main- 
tains that it was intended to be paid for by the 
price allowed for the masonry in tjie wall. 

The claimant contends that he is entitled to 
compensation (1) for the labor in excavating 
the place for the reception of the lining, at the 
rate allowed by the old contract for excava- 
tions and refilling; (2) for the lining to be meas- 
ured as masonry. 
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It is plam that this work of grayeling in the 
rear of the wall, as contemplated by £e oon- 
tract, was a work of considerable labor and ex- 
pense. We cannot think that either party in- 
tended it to be paid for in computing the mason- 
ry. In our opmion it is a casus omissus. The 
parties have accidentally neglected to fix a price 
for this work. The claimant has done the 
work; the District has received the benefit of 
it; and it only remains for the court to examine 
the findings and ascertain whether they furnish 
the means for fixing its value. ♦ ♦ ♦ 

The coping on t/ie wall:— The contract called 
for a — 

"Coping to consist of selected stones six to 
ten inches thick, iointed; in length of not less 
than two feet, and must project over the para- 
pet wall not leas than two nor more than four 
inches on each side, and must be so disposed 
along tlM line of the wall that no two in juxta- 
position shall vary in thickness nor in wi^Ith 
more than three Quarters of an inch." 

After laying about a thousand feet of this 
coping the claimant wrote to the commission- 
ers that it was expensive, arduous and unsatis- 
factory work to make such coping, and made 
a proposition in the following language: "That 
I be allowed to use for the coping North River 
or other suitable coping stone, for which I will 
be allowed an extra compensation of forty (40) 
cents per foot. This stone will cost me, adiv- 
ered on the ground, nearly (1) dollar pc^ foot, 
but I am willing to bear more than one half the 
expense, only asking the District Government 
to assume the proportion I have named." 

To this proposition Mr. Hoxie, on behalf of 
the District, made the foUowmg reply: "You 
are requested to call at this office to execute the 
necessary papers for an extension to your con- 
tract, No. 661, with the late board of public 
works, to include the finishing of the parapet 
wall along the Little Falls Road with the North 
River coping, at forty cents per lineal foot, 
payable in 8.65 bonds at par. 

The claimant did not call and execute the 
proposed extension, but instead thereof went 
on with the proposed change, and the court is 
now called upon from this correspondence and 
the acts of the parties to decide what their 
agreements really were. 

Assuming the average thickness of the cop- 
ing called for by the contract lo be 8 inches, 
and its average width to be 30 inches, the con- 
tract price for it; viz., $5.00 per cubic yard, 
would amount to 80.6 cents per running foot 
The diminution in the size caused by using 
North River blue st one, ta king Hoxie^s meas- 
urements in finding XxYUl, reduced the con- 
tract price for it, measured as masonry, to 
about 15.4 cents per running foot As some 
compensation for this reduction, as well as the 
increased cost of the proposed change (estimatr 
ed by the daimant at nearly $1.00 per foot), the 
claimant proposed that he should be allowed 
an extra compensation of 40 cents per foot He 
did not indicate whether he meant 40 cents per 
square foot or 40 cents per lineal foot H« 
now says that he intended square feet and ar- 
gues that the engineer must have so understood 
him, because any other constmction would be 
inconsistent with the prices of blue stone. 

Lieutenant Hoxie's answer may be oonstnied 
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In two wsyf : (1) either as an acceptance of the 
claimant's proposition, defining the undefined 
term in it to be a lineal and not a square foot; 
or, (2) as a counter proposal of 40 cents a run- 
ning foot as the entire compensation. We think 
the first construction the one most consistent 
with the facts in the case, and the one which 
gives force to the whole correspondence. It is 
also the only one consistent with the action of 
Lieutenant Hoxie at a subsequent stage, when 
he sanctioned a measurement of the work which 
contemplated an allowance to the claimant for 
the coping as masonry, and an additional pay- 
ment by me foot. 

When the parties came to settle, after the 
work was done, both agreed that the claimant 
was entitled to be paid for the coping as ma- 
sonry (which we have seen to be aliout 15.4 
cents per running foot), and at as high a rate as 
40 cents extra per lineal foot, or an agmgate of 
about 55.4 cents per running foot. Tne claim- 
ant contended that he was entitled to a gross 
allowance of 40 cents per square foot, which, 
allowing the copine to be 2 feet wide, would be 
40 cents a running foot additional, or about 95.4 
cents per running foot. The parties compro- 
mised by finnj^ upon a rate of 74i cents a run- 
ning foot. We cannot say that this payment 
was made in mistake of fact. We think that it 
was made and received as a settlement of a dis- 
puted item. Regarding it in this light, we can 
neither on the one hana set aside the payments 
already made to enable the defendant to recover 
on its counterclaim nor can we on the other 
hand award to the claimant the contract price 
for the coping as masonry; since the claim for 
It, however well founded it may have been orig- 
inally, entered into the settlement by which 
both parties accepted a rate of compensation 
* which neither contemplated when the work 
was done. * ♦ ♦ 

The next items in consecutive order relate to 
what is known as the New Cut Road.a road near 
to and connected with the Canal (or Little Falls) 
Road, on which the claimant was at work in 
August, 1875. 

It appears that tins New Cut road was badly 
damaged by storms in that month. The three 
years' experience which the District authorities 
had had at that time with the claimant as a con- 
tractor appears to have inspired confidence, and 
in the emergency Mr. Hoxie addressed the fol- 
lowing letter, on the Slst of August, to the 
claimant: '' You are authorized to repair the 
roads and culverts in the vicinitv of the work 
now being performed by you alon^ the Little 
Falls road which have been damagedby the late 
storms, as extra work under your contract No. 
561 with the late Board of Public Works, You 
will present this order with your bill for the 
work, which will be done under the direction of 
Mr. (Cunningham and Mr. Carroll, overseers." 

No answer was made to this communication, 
but as the claimant at once went on with the 
work he must be presumed to have accepted the 
proposal. 

In December he rendered an itemized bill, 
amounthig in the aggregate to over |15,000, 
and askeof or measurement and payment under 
his contract This contract called for payment 
in cash. The defendant had no cash. Under 
•directions of the commissioners a bill ^asmade 
out and certified to at rates which produced an 
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aggregate that would make a payment in certifi- 
cates equivalent to a pavment of the bill ren- 
dered in cash, and ^e claimant was so paid in 
certificates. 

We do not apprehend that there was anything 
immoral or intrinsically dishonest in this trans- 
action. The parties assumed what was a man- 
ifest fact: that work to be paid for in depre- 
ciated securities was nominally worth higher 
rates than work to be paid for in cash. But the 
act was clearly illegal. The defendant having 
agreed to pay cash was legally bound to pay 
cash; but when it found itself unable to do so, 
the law forbade it from partiug with its securi- 
ties to a creditor at less than par. It is too clear 
for argument that what it did was an attempt to 
do inairectlv what the law forbade it to do di- 
rectly, which a familiar rule of law makes an 
impossibility. 

This pavment in certificates tc the amount of 
$22,182.92 must therefore be taken to be a cash 
payment to that amount on account of the work 
done on the New Cut Road. It is Ihe only pay- 
ment that has been made on that account. Our 
labors in this resi)ect are, therefore, now re- 
duced to ascertaining the amount of the work 
done by the claimant on that road. 

On the 14th December, 1876, Lieutenant 
Hoxie addressed to the commissioners a letter in 
which he said: "I transmit herewith final 
measurement of work done on New Cut Road by 
J. J. Shipman, under contract No. 561 of the 
late board of public works, amounting to 
$24,352.29." Themeasurementsinclosedinthis 
letter show the following apparent variations 
from contract rates: an alfowance of $6.50 
for masonry, and an allowance for haul. The 
counsel for the defendant ask us to strike these 
items from the measurement. These measure- 
ments were made after the present controversy 
arose, and undoubtedly express Lieutenant 
Hoxie's well-considered Judgment as to the 
claimant's rights. There may have been good 
reason for allowing the haul, and the masonry 
may have been of a different quality from the 
rubble cement, for which the contract fixes the 
price at $5. We are not disposed to assume the 
responsibility of changing these items. 

Among the items included in this measure- 
ment were 1,090.8 pcrcbes of dry wall. The 
contract fixes no price for such labor nnd mate- 
rial . Lieutenant Hoxie esti m ates i t to be worth 
$2.50 per perch, and allows that rate. The 
claimant contends that it is worth more than 
that, and introduced considerable proof to sus- 
tain his contention. We have reached the con- 
clusion that the rate allowed by Lieutenant 
Hoxie is below the prices paid for such wall at 
the time of its construction, and have found 
that it was worth $8.50 per perch instead of 
$2.50, as allowed. 

As the result of this we disallow the counter- 
claim on account of the work on the New Cut 
Road, and allow the claimant as follows: 
Work done as by Hoxie's estimate. $24,852 60 
1,098.8 perches dry waU, $1 per 

perch additional 1,098 80 

25,451 80 
Less payments in certificates at par 22,182 92 

$8,268 88 
Mr, W. Willouflrl^byf for Shipman: 
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The letter gtened by the secretanr of the 
board, whether m fact authorized by the board 
or not, could not affect the rights of thia 
claimant. 

BronMim'9 Brr. ▼. Campbell, 12 Wall 688 (79 
U. 8. bk. 20, L. cd. ^7); N.T,AN.KB.B. 
0$, ▼. Se/tuyler, 84 N. Y. 80. 

The difference between a cash and credit 
basis is recognized in all business transactions. 
Payment of a debt before due, in a smaller 
amount than the same owing, is a valid consid- 
eration for full satisfaction. 

Very v. Levy, 18 How. 868 (64 U. 8. bk. 14, 
L. ed. 180). 

The law refuses to interfere in the case of an 
fflej(al contract, if executed by beth parties in 
pari deUeto, 

2 Pars. Cont 2d ed. 254, and cases cited. 

This was not what can properly be called an 
overpayment. Appellant did not receive more 
in cash than he woiild be entitled to on the basis 
of cash. An ac^on ought not to be sustained to 
recovtf such alleged overpayment, commenced 
■ome seven or eight years after the transaction 
is finally closed. 

mtcheoek v. Gahettan, 96 U 8. 841 (Bk. 24, 
L. ed. 659). 

The commissioners have a jB;eneral^power to 
adjust, compromise and settie m cases of indefi- 
nite claims, and it will be going beyond any 
reported case, to call such a transaction an over- 
payment, and recover back from the payee. 

1 DilL Mun. Corp. § 478. 

If there be any doubt about the construction 
of tiie contract, the surrounding circumstances 
may be considered. 

Noonan v. Bradley, 9 Wall. 497(76 U. 8. bk. 
19, L. ed. 761). 

The finding of the court is conclusive as to the 
anrrounding circumstances being such as to sua- 
lahi its construction. 

Bradley v. Washington, A. dh 9. 8t. Packet 
Co, 18 Pet. 89 (88 U. 8. bk. 10, L. ed. 72); 9 
Clark & F. 566; 15 East, 501: Bmith v. Bdl, 6 
Pet. 75 (80 U. 8. bk. 8, L. ed. 825); 1 GreenL 
£v. §§ 298, 292, 298. 

The lining was not in accordance with the 
contract, but was a variation from it by mutual 
agreement, and ia to be paid for independent of 
the contract. 

Bale T. TJ. 8, 14 Ot CI. 514; Deirmott ▼. 
Jonm, 2 WalL 9 (69 U. 8. bk. 17, L. ed. 764). 

The measurements made by the engineer des- 
ignated are binding upon the parties, and can- 
not be corrected exce^ by the same engineer. 

KMberg^. (71 A9717. S. 898(Bk. 20^ ed. 
1109. 

Mr. G. A. Jenks, BdUoUar^Oen,, for the 
District of Columbia. 

Hie knowledge and consent of commissioners 
individoally would not affect a written contract 
made by the board. 

WachobY, School JDiii. 8 Fhila. 668; Turnpike 
Board v. Cramer, 45 Pa. 886; School Biet. v. 
J^mton, 89 Pa. 895. 

In order that a payment bv the board, for the 
work, should be construed, as a ratification, 
claimant must show that the board had knowl- 
edge that the excess was included in the esti- 
mate paid. 

Oieinge v. HuU, 9 Pet 629 (84 U. 8. bk. 9, L. 
ed. 254); Burrow y. O'Brien, 4 Russ. 895. 
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Mr. W, WiUangrhbj'* for 8hipman, in 
reply: 

The court of claims had equitable as well as 
legal Jurisdiction in cases under this Act, and 
there was no difficulty In following the rule laid 
down in the following cases: 

Bermott v. Jonea, 2 WalL 9(69 U. 8. bk. 17, 
L. ed. 764); Bale v. U, 8, 14 Ct. CI. 514, 517; 
McKinneyy. Springer, 8 Ind. 59; 5. 0, 54 Am. 
Dec. 470; Hayward v. Leonard, 7 Pick. 181; 8. 
C, 19 Am. Dec. 268. 

The finding of the court does not show such 
a mistake as would vitiate an award. If it did, 
the contractors are not to be bound by the 
award, nor by a setUement in pursuance of it if 
the award be set aside. 

BureJtell v. Marsh, 17 How. 844(58 U. 8. bk. 
15, L. ed. 96). 

As showing that the letter of the secretary 
was binding upon the board of public works as 
to payments at " board rates" we call attention 
to Stipervieore v. Schenek, 5 Wall. 772(72 U. 8. 
bk. 18, L. ed. 556). 

Mr. Chirf Justice Watte delivered the opin- 
ion of the court: 

The judgment in this case is affirmed. No 
disputed questions of law are involved, and our 
views of the facts are so well expressed in the 
carefully prepared opinion of the court of 
claims, found in Shipmtm v. Bist. Col, 18 Ct. 
CL 291, that we deem it unnecessary to do more 
than to refer to that opinion for tlie reasons of 
our decision. 

Affirmed, 



NBL80N 8T0RY, Plff. in Err., 

9. 
MADI80N M. BLACK bt al. 

(See 8. 0. Beporter*s ed. 285-£87.) 

PraeUco— jurisdiction, 

WHt of error to the Supreme Ooort of Montana to 
bring op for review a Joogmeot in whUsh there was 
not a trial hj jury, dtoml s wxl , the statute requlrtng 
an appeal In sooh cases. 

[No. 89.] 
BubmiUod No9. n, 1886. Bedded yb9. 15, 1886. 

rr ERROR to the8apreme Court ol the Ter- 
ritoiy of Montana. Bismissed. 
The case issuffldenUv stated by the court 
Messrs. J. Hublear Ashton and Nathan* 
lel WIlsoB* for plslntiff in error. 

Messrs. Edwin W. Toole and Joseph K. 
Toolot for defendants in error. 

Mr. Chirf Justice Wsdtm delivered the opiii> 
ion of tiie court: 

This is a writ of error to the 8upreme Court 
of the Territory of Montana to bring up for re- 
view the ludipnent in a suit where there was 
not a trial by jury. Under the Act of April 7, 
1874, chap. 80, sec. 2, 18 8tat. at L. part 8, page 
27, the case should have been brought up by 
appeal, and the writ of error is thirtfore dtS" 
mused. Hecht v. Boughton, 105 U.8. 285 CBk. 
26, L. ed. 1018]; U. 8. v. B. B. Co. 105 U. a 
268 [26: 1021]; Woo^ ▼. Hamilton, 108 U. 
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tlonabljr, if a person at aU, b penon within thg 
jurisdictioD of the State of New Tork. It la » 
put of the agreed itatement of facta that the 
plaintltr Id error had, by direct authoritj tnm 
the Slate, uDlformly maintained its agencj 
within the State from 187S down to the present 
time. It transacted its biulnesa then under the 
authority, implied and expreaa. of the 8tsi«, 
and nnoer the usual ceruflcaCe of authoritj 
from the State granted in such cases upon com- 
pliance with the prescribed c"iiditions. It con- 
tributed f early Its quota , by taxation, to the rer- 
enuea of the 8tat«, and was in all respects, and 
to every Intent and purpose, wiiliin the juris- 
diction of the Slate of New York. Thus It 
had, as a Coiporation, a legal and actual exist- 
ence within the Bute by virtue of the lerisla- 
tive authority of New York, and not by virtua 
of Its Pennsylvania charter. While it la tnm 
that a corporation cannot mlKrate, tliat is, 
change its legal residence or cltlKeiuhJp, ft ta 
Just as true that, in all Other respects, in the 
treuBactlon of its biiainesa it can. through the 
medium of Its aeeata, move about with perfect 
freedom and, wiUi thecoosentof thesoverelgn 
power, so "within the Jurisdiction " of any 
State. It is possible for a foreign corporation 
to come "within the Jurisdiction" of the State. 
If this be BO, certainly there can be no better or 
bigber evidence of tbe fact that aocb a corpora* 
tioD Is actnallv within the Jurlsdlctloo than the 
certlQcate which it, or Its agents, reoeiTea front 
the State, authorlzbig It to transact busineM 
therein, and at the same time subjecting it to 
tbe jurisdiction of the state and feaeral conrto 
of that locality. Indeed, such a oertiflcate is, 
under ttte Statutes of New York, the only evi- 
dence that a fordgn corporatioa Is lenllj 
within the Sute. Such a certiflcate the plaint- 
iff In error has received from year to year since 
1873. 

See Lafag^teln*. On. v. .TVmeA, 18 How. 404 
(S9 D. 8. bk. IB, L. ed. 401); St parte ScAeUen- 
btrtrer, 96 D. 8. S8» (Bk. 24, L. ed. 8S8); R. R. 
Oo. v. Koon^, 104 U. 8. 5, 10-lS fflk. 2S, L. ed. 
843-640); Bt. Oair v. On, ICC U. 6. 8fi0. 85» 
(Bk. 87. L ed. 2! 



. _ ,.... .-nlarCorporatlmi here litigating. Tbe 
State ha* not ondertaken to exclude tbe plalnt- 
iir la error; it lias admitted and recoenlzed this 
Ckirporaiion as a part of ita own hudneas com- 
munity, bot now, after having got tbe Company 
within Its territory and In Its grasp, jeeka to 
Impose upon it an unequal tax, penalty, burden 
or condition, which Is, as we claim, repugnant 
to the Consutution of the United States, and 
thn^ore a tax, penalty, burden or condition 
which is not within the power of the Sute to- 
Impose. It is on this point, we submit, tliat 
tbe learned Judge who delivered the opinion in 
the court of appeals is clearly in eiror; that i^ 
in contending that the plaintiff In error was 
not, at the time of tbe impoamon of tbb un- 
equal tax and burden, a person " within " tbe 
iurisdlctlon of the State. He aayi that tbe 
''ourteenth Amendment *' relalea wbolly to 
peraona within the Jufladictkiii, already Uwre 
U9V.1L 
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Id fiict and of right, and their treatment there- 
after; and not at all to Uie terms and oondidona 
on which alone they can come in." 

PBopUr.jrU^Am.^Fhila, 921^. Y. til, Bt 
p. 820. 

But the plaintiff in error was already within 
Uie jurisdiction of the State of New York; al- 
reaay there in fact and of right, by permission 
of the State, from 1872 to 1881; and it is the 
** treatment thereafter " of which we complain. 
The State did not meet it at the threshold and 
seek to exclude it, but admitted it on certain 
conditions. Uie legfdity of which was not dis- 
puted, and is not now; and afterwards, to wit, 
after the passage by the State of Pennsylrania, 
in 1878, of its Act aimed at foreign corpora- 
tions, the State of Kew York soxight to impose 
upon Uie plaintiff in error, already therein fact 
and of rinit, the unequal, and therefore unlaw- 
ful, bunten which it did not impose upon any 
insurance companies within its limits from 
other States thfm Pennsylvania. 

Theplaintiff in error came into the State of 
New York in the year 1872, and complied with 
all the conditions then in force therein. Al- 
though the Law of 1865 was then upon the stat- 
ute lx>ok8, yet it did not really create or pro- 
vide for any tax or condition, as to this Penn- 
sylvania Corporation, for the contingency, the 
liappening of which alone gave life and force 
to tnat law. as against Pennsylvania corpora- 
tions; namely, the passage of a law by the State 
of Pennsylvania imposing a tax upon foreign 
corporations greater than that imposed upon 
sucn companies by the laws of New York did 
not come to pass until 1878. On April 4, 1878, 
the State of Pennsylvania passed such an Act 
On Uiat day, therefore, and not before, the Act 
of 1865 sprang into existence as against the 
plaintiff in error. When It came into the State 
there was not, so far as it was concerned, any 
such condition or tax in existence. It had been 
"within" the Jurisdiction of the State an entire 
vear, 1872-1878, before this tax was imposed. 
Not only so, but if the Act of 1865 is unconsti- 
tutional and void, it never was a law of the 
State of New York, and under no dnmm- 
stanoes was the plaintiff in error obliged to 
recognize it as such. "AnunconstitutionaJlaw 
is Tcnd, and is as no law." 

mtparts SiOM, 100 U. S. 876 (Bk. 25, L. ed. 
719). 

Mr. Denis O'Brien* Atty-Om, cf New 
TarM, for defendants in error : 

The tax imposed upon the plaintiff in error un^ 
der the Act of 1865 is in the nature of a license 
fee. H is within the scope of the power of the 
Lc^^ature of the State of New York to impose 
upon foreign corporations a tax as the price of 
the privilege of doing business within the State. 
It is well settled that the State can prohibit a for- 
eign corporation from coming within its jurisdic- 
tion, or It may admit it on such terms as the Leg- 
islature shall see fit to impose; and a corporation 
availing itself of the privilege to do business 
here must comply with the conditions exacted. 
Corporations have no legal existence beyond 
the territorial limits of the sovereignty by which 
they were created. They are, it is true, ordi- 
nanlv permitted to make contracts and trans- 
ect business in other sovereignties, but this 
provision is due entirely to the comity of States 
end not to any absolute right. It is a mere 
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privilege that they may be permitted to enjoy 
on sudi terms as the legislative power may 
prescribe, and which may, in the discretion of 
the Legiuature, be absolutely withheld. 

BavS: qf Augusta Y. Earle, 18 Pet 519 (88 U. 
S. bk. 10,L. ei 274); Paul v. Va. 8 WalL 168 (75 
U. 8. bk. 19, L. ed. 857); Liverpool Im, Ch, ▼. 
Mass. 10 Wall. 566 (77 U. S. bk. 19, L. ed. 
1029); Cooper Mfg, Go. r. Ferguson,tltV,&, 727 
(Bk. 28, L. ed. 1187). 

Nor can the rule tiiat it is within the scope of 
legislative power to impose a tax upon fordgn 
corporations, as the price of the privilege of 
doing business within the State, be weanroed 
by the attempted distinction between the cases 
01 corporations desiring to enter a State to do 
business and those alrcMiy carrying on business 
therein at the time of the impoeition of an in- 
creased tax. No such distinction exists in the 
law. The power to impose a license tax exists, 
and ha4 always existeci, whether exercised or 
not. The Stale waived no right by the fact 
that the agents of the Corporation were not act- 
ually met on the border by an agent of the 
State with a schedule of conditions. When 
the Corporation crossed the boundary lines it 
was chargeable with knowledge of the existence 
of power and the possibility and probability of 
its futura exercise. The State, as a State, could 
not take C0|g;nizance of Uie unimportant fact 
that the plamtiff in error had come within its 
lurisdiction to carry on the business of making 
insurances. To say that the State cannot now ex- 
erdse its inherent and inalienable power, after 
the Corporation has set up its business, is tanta- 
mount to saying that by its coming into the 
State, the Corporation deprived the State of a 
portion of its sovereign powers. The State 
can not only prevent foreign corporations from 
coming into its lurisdiction, but it has also the 
power to drive them therefrom after they have 
come in and established a business therein. The 
Wisconsin cases, arising upon the statute re- 
quiring foreign corporations to stipulate not 
to transfer smts to toe federal courts, are illus- 
trative in the present case. The State Supreme 
Court held such stipulation binding and consti- 
tutionaL 

MbrmT Home Im. Oo, 80 Wis. 496. 

The Supreme Court of the United States re- 
versed the decision of the state court and denied 
the constitutionality of the Act and the binding 
force of the stipulation. 

See 20 Wall. 445 (87 U. S. bk. 22, L. ed. 865). 

Thereupon a citizen of Wisconsin applied for 
a mandamus against the Secretary of State, to 
compel him to annul the leave granted the 
company to do business. A writ was awarded 
by the Supreme Court of Wisconshi, the late 
Oh^f Justice Ryan, in a very able ophiion, 
holding the stipulation valid and that manda- 
mus must issue, even though the United States 
Supreme Court had awarded an injunction 
against the Secretary of State to prohibit such 
an act. 

State, exrd. Drake, v. Doyle, 40 Wis. 175. 

A mandamus compelling the license was de- 
nied. 

State, exrel. Oontinenial Oo. r. 2%20, 40 Wi& 
220. 

The contention came again before the Su- 
preme Court of the Unit& States on appeal 
firom a Judgment of the United States Crouit 
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Court directing an injunction andnst the Sec- 
retary of State, to prevent him from revoking 
the license. Tlie supreme court reaffirmed the 
unconstitutionality ca the act, on the nound 
that the Jurisdiction of the Courts of the U nited 
States could not be impaired even by stipula- 
tion, but that the State of Wisconsin might en- 
force the penalty by exclusion, and reversed 
the judgment 

Doyle V. Gontinmtal Ins. Co. 94 U. S. 585 
(Bk. 24, L. ed 148). 

And this court, in pronouncing that Judg- 
ment, said: " The correlative power to revoke 
or recall a i)ermi88ion is a necessary conse- 
quence of the main power. A mere license by 
a State is always revocable." The Act of 18o5 
and the tax imposed upon the plaintiff in error, 
Uiereunder, are not repugnant to the first sec- 
tion of the Fourteenth Amendment of the Con- 
stitution of the United States, which declares 
that no State shall deny to any person within 
its Jurisdiction the equal protection of the laws. 

The plaintiff In error is not to be regarded 
as a person within the Jurisdiction of the State 
of liew York, within the meaning of the 
Amendment A corporation can have no legal 
existence out of the sovereignty by which it 
was created. It must dwell in tne place of its 
creation and cannot migrate to another sever- 
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\nk of Augusta v. Earle, mipra; Bunyan 
V. CostefB Lessee, 14 Pet. 122 (89 U. S. bk. 10. 
L. ed. 8^; Cotington DratoMdge Ch. y. Shep- 
herd, 20 How. 283 (61 U. S. bk. 16, L. ed. 898). 

They are the creatures of local law and have 
not even the right of recognition in other States, 
except through comity. They cannot make a 
valia contract outside the State of their origin 
without the sanction of the foreign State, ex- 
pressed or implied. Cases cited last above. 

Paul V. Va, supra: R. R, do, v. Ebontz, 104 
U. S. 6, 11 (Bk. 26. L. ed. 648, 644) 

Only within the State of their origin, and 
there only in a restricted sense, are they to be 
regarded as citizens; and that restricted sense 
does not include them within the meaning of 
that clause of the Constitution which decfires 
that citizens of each State shall be entiUed to 
all the privileges and immunities of citizens of 
theasveral States. 

Literpwl Ins, Oo, y. Mau, and Paul y. Va, 
9upra. 

The franchise of a corporation cannot be 
taxed outside of the State which granted such 
franchise; nor can any State tax the property 
of a fordsn corporation, except such portion 
thereof as is actually within itsjurisdiction. 

MeCfuOoeh v. Maryland, 4 Wheat. 480 (17 
U. S. bk. 4, L. ed. 697); State Tax on Foreign 
Held Bonds, 16 WaU. 800 (82 U. 8. bk. 21, L. 
ed. 179). 

These cases dted, both In direct declaration 
and by clear implication, unmistakably estab- 
lish the doctrine that in the estimation of the 
law a corporation cannot leave the State under 
whose laws it was organized. The business of 
the plaintiff in error carried on in the State of 
New York was done solely through insurance 
agenliL Can it be said that a man t%o sends his 
monij for investment to an agent in another 
State oomes within the Jurisdiction of that State, 
and by virtue of his investments there can clahn 
to be a ''person within the Jurisdiction" of that 



State, within the meaning of the Fourteenth 
Amendment? Yet such is the relation which 
a corporation, through its agencies, assumes to 
the Jurisdiction and laws of States other than 
that in which it is organized, except that the 
privilc^ of a corporation are special and 
umited to the objects named in its charter, 
while the individual is the possessor, by in- 
herent and inalienable ri/^hts, of the power 
and privilege to do every thme which lies within 
the scope of his volition, subject only to the re- 
straints of general and universal law. 

Mr, Justice Blatchford delivered the opin- 
ion of the court: 

This is a writ of error to the Supreme Court 
of the State of New York. Under the provisions 
of section 1279 of the Code of CJivil rtocedure 
of New York, the People of the State of New 
York and the Fire Association of Philadelphii», 
a Pennsylvania corporation, being parties to a [mi 
question in difference which might be the sub- 
ject of an action, agreed upon a case containing 
a statement of the facts on which the contro- 
versy d€a)ended, and presented a written sabmis- 
sion of ft to the Supreme Court of New York, 
so that the controversy became an action. The 
material facts set forth in the case are these: 

"The defendant, the Fire Association of 
Philadelphia, is a corporation created and or- 
ganized m the year 1820, by and under the laws 
of the State of Pennsylvania, for the transac- 
tion of the business of me insurance, and havine 
its principal place of business in the City of 
Philadelphia. In the year 1872 it established 
an agency in the State of New York, which it 
has ever since maintained. No question is 
here raised but that it has uniformly complied 
with all the requirements and conditions im- 
posed by the laws of this State upon fire insur- 
ance companies foom other States establishing 
and maintaining agencies in this State— except 
the payment of the tax now in dispute, upon 

{)remiums received by it in 1881 upon ruks 
ocated within the State of New York, and 
which is the subject of this controversy — and 
has received from year to year certificates of 
authority fiY)m the Superintendent of the Insur- 
ance Department of this State, as provided to 
be issued under the Act, chapter 466 of the Laws 
of 1858, and the subsequent Acts amendatory 
thereof. 

The Act of the People of the State of New 
York, passed May 11, 1865, three fifths being 
present, being chapter 694 of the Laws of 1861^ 
entitied 'An Act in Relation to the Deposits 
Required to Be Made, and the Taxes. Fines, 
Fees, and Other Charges Payable by Insurance 
Companies of Sister fcnates,' as amended by the 
Act of 1876, chapter 60. provides as follows, 
viz. : ' Whenever the existing or future laws pf 
any other State of tiie Unit^ States shall re- 
quire of insurance companies, incorporated by 
or organized under the laws of this State, and 
having agencies in sudi other States, or of the 
agents thereof, any deposit of securities in such 
State for the protection of policy holders or 
otherwise, or any payment for taxes, fines, 
penalties, certificates of authority, license fees, 
or otherwise, greater than the amount reouired . , , ^ 
for such purposes from similar companies of 1***1 
other States by the then existing laws of this 
State, then, and in every such case, all com- 
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ptnieB of Buch Stales establishing, or having 
li^^f ore established, an agency or agencies in 
the State shall be and are hereby required to 
make the same deposit for a like purpose in the 
iDsuianoe Department of the State, and to pay 
the superintendent of said department for taxes, 
fines, penalties, certificates of authority, license 
fees, and otherwise, an amount equal to the 
amount of such charges and payments imposed 
b? the laws of such State upon the companies 
o! this State and the agents thereof; and the 
Superintendent of iheli^urance Department is 
hereby autliorized to remit any cd the fees and 
dMtges which he is required to collect by ex- 
jating laws, except such as he is reqxiired to 
collect under and by virtue of this Act; Pro- 
mded, however, that no discrimination shall be 
made in favor of one company over any other 
from the same State/ 

The State of Pennsylvania, by an Act passed 
April 4, 1878, and ever since in force, enacted 
as follows, viz.: 'Section 10. No person shall 
act as agent or solicitor in this State of any in- 
surance company of another State, or foreign 
government, in any manner whatever relating 
to risks, until the provisions of this Act have 
been complied with on the part of the company 
or association, and there has been granted to 
said company or association, by the commis- 
stoner, a certificate of authori^, showing that 
the company or association Is authorized to 
transact' business in this State; and it shaU be 
the duty of every such company or association, 
authorized to transact business in this State, to 
make report to the commissioner in the month 
of January of each year, under oath of the pres- 
idrat or secretary thereof, showing the entire 
amount of premiums of every character and 
description received by said company or asso- 
ciation in this State, during the year or fraction 
of a year ending with the thir^-first day of 
December precSUng, whether said premiums 
were received in money or in the form of 
notes, credits or any other substitute for money, 
and pay into the state treasury a tax of three 
per centum upon said premiums; and the com- 
missioner ahail not have power to grant a re- 
newal of the certificate of said company or 
associat ion until the tax aforesaid is {Mddinto 
the state treasury.' " 

In the year 1661, the defendant, through its 
authorized agents in the State of New York, 
received for msurance against loss or injury by 
fire, upon property located within the State of 
Kew York, premiums to the aggregate amoimt 
of $196,170.22. The Superintendent of the In- 
surance Department of New York claimed that 
the defendant ought to pay, as a tax, for the 
year 1881, $1,848.45 with proper interest, being 
the amount arrived at by deducting from 
$5,885.10 (which would be a tax of three per 
cent on $196,170.22.), the sum of $4,036.65, 
which the dcsfendant as a Pennsylvania Corpo- 
ration had paid as a tax on premiums, during 
1881, under laws of New York in force in 1881, 
other than the Act of 1865, as amended by Uie 
Act of 1876. The case then states that " The 
controversy between the parties is as to whether 
the defendant is liable to pay any tax to the 
Superintendent of the Insurance Department of 
the State, upon the said premiums received by 
it in the year 1881, and If any what amount; 
that *' The defendant claims that it is not liable 
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to the plaintifEs for any amount, insisting, first, 
that the said Act of 1865, as amended hy the 
Act of 1875, is unconstitutional and void, and 
not a legitimate exercise of legislative power," 
and making further claims as to the amount 
due from it if the Act in question is vblid; that 
" The question submitted to the court for de- 
cision upon the foregoing statement of facts is 
whether the defendant S liable to pay lo the 
plain tiflb, or to the superintendent, the whole, 
or any, and if any what, part of the " $1,848.45; 
and that judgment is to be entered according to 
its decision. 

The agreed case having been heard by tUe 
supreme court in ^neral term, as required by 
law, it rendered a judgment to the effect that 
the defendant was not liable to pay any part of 
such amount claimed by the superintendent 
Two of the three judges nolding the court con- 
curred in that judgment. The third dissented. 
The opinions of the majority and minority ac- 
company the record. The majority held that 
the Statutes of New York in question were void 
because in conflict with the Constitution of 
New York, and did not discuss any question 
arising under the Constitution of the United 
States. The dissenting pudge differed with the 
majority as to the Question adjudged by them, 
and further said: "Nor can I agree with the 
claim that this statute is contrary to the Four- 
teenth Amendment to the Constitution of the 
United States." 

The plaintiffs having appealed to the Court 
of Appeals of New York, that court reversed 
the judgment of the supreme court, and ren- 
dered judgment for the plaintiffs for $1,848.45. 
with interest and costs, and remitted the record 
to the supreme court, where a judgment to that 
effect was entered, to review which the defend- 
ant has brought a writ of error. The court of 
appeds, in its decision (92 N. Y. 811), after 
overruling the view taken by the majority of 
the judges of the supreme court as to the validity 
of the statute under the Constitution of New 
York, proceeds to consider its constitutionality 
under that clause of the Fourteenth Amend- 
ment to the Federal Constitution which com- 
mands that no State shall ** deny to any person 
within its jurisdiction the equal protection of 
the laws." It holds that that clause has no ap- 
plication to the rights of the defendant, because 
Deinff a foreign Corporation, it was not within 
the jurisdiction of New York, until it was ad- 
mitted by the State, upon a compliance with 
the conditions of admission which the State 
imposed and had the right to impose. 

The defendant claims here the oeneflt of the 
Fourteenth Amendment; and a question has 
occurred as to whether the record presents that 
point for our review. There being no pleadings, 
the obvious place to look for the claim would 
be the agreed statement of facts. But all that 
is there said is that the defendant insists that 
the statute is " unconstitutional and void and 
not a legitimate exercise of legislative power." 
The question was considered In both the su- 
preme court and the court of appeals, as to the 
validity of the statute, under the Constitution 
of New York, as being a law made to depend 
for its operation on the legislation of a foreign 
State, and thus an illegitimate exercise of legis- 
lative power. This contention is fairly witliin 
the words of the agreed statement, and if it 
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depended wholly on that statement to de- 
tenniue whether the 'record raises a federal 
question, some doubt might exist. But in view 
of what was said In Murdoch y. Mempkti, 20 
Wall 690,688r87 U. 8. bk. 22, L. ed. 429, 448], 
in Orou ▼. U.S. Mortage Co. 108 U. 8. 477 
[Bk. 27, L. ed. 795], and in Adams Oo.y. Bur- 
lington AMO.R.R. Co. 112 U. 8. 123 [Bk. 28, 
L. ed. 078], we think that we are at liberty to 
look into the opinion of the court of appeals, 
a copy of which, duly, authenticated W the 
proper officer, is transmitted to us with the 
record.in compliance with oiu> Eighth Rule, for 
the purpose oi aiding in determining what was 
decided by that court. From that opinion it 
appears that the court not only decided against 
the defendant all the questions other than fed- 
eral which were rais^, including two under 
the Ck>nstitution of New York, but also decided 
against it the federal question referred to. If 
tbe court had decidedf in its favor any one of 
the other questions which went to the whole 
cause of action, there would have been no ne- 
cessity for considerinj^ tbe federal question. 
But as it was, the decision of that question be- 
came necessary to the disposition of the case, 
and was fully considered, not 9ua sponte, but as 
a point presented bv the defendant. 

The provision of the Fourteenth Amendment, 
which went into effect in July, 1808, is that no 
State shall " deny to any person within its Ju- 
risdiction the equal protection of the laws." 
The first question which arises is whether this 
Corporation was a person within the jurisdic- 
tion of the State of New York, with reference 
to the subject of controversy and wiUiin the 
meaning of tbe Amendment. 

The defendant, on the assumption that if it 
was within the Jurisdiction of the State of New 
York, it was, though a foreign Corporation, h 
" person," and so entitled to the benefit of the 
Amendment, contends that it was within such 
iurisdiction. The argument is, that it estab- 
lished an agency withm the State in 1872, which 
it had ever since maintained; that it complied, 
from year to year, with all the requirements and 
conditions imposed by the laws of the State on 
foreign fire insurance companies doing business 
in the State; that it received from year to year 
certificates of authority from the Superintend- 
ent of the Insurance Department, as provided 
by statute; that, under mose circimistances, it 
was legally within the State and within its ju- 
risdiction; that, being in the State, by permis- 
sion of the State, continuously from 1872 to 
1882, the State imposed on it, while there, in 
1882, an unequal and unlawful burden; and 
that the New York Act of 1865 did not come 
into effect as to Pennsylvania corporations un- 
til the Pennsylvania Act of 1878 X7U passed, at 
which time the defenda»^ ^acj aln^y been a 
year in the Stale. 

But we are unable l<o tak^ that view of the 
case. In Paul v. Virginia, 8 Wall. 108 [75 D. 
S. bk. 19, L. ed. 857], at December Term.1808, 
a Statute of Virginia required that every insur- 
ance company not incorporated by Virginia, 
should, as a condition of carrying on buSiness 
in Virginia, deposit securities vnth the state 
treasurer, and i^terwards obtain a license; and 
another statute made it a penal offense for a 
person to act in Virginia as agent for an insur- 
ance company not incorporated l^ Virginia, 



without such license. A person having acted 
as such agent without a license, -and beoi con- 
victed ana fined under the statute, this court 
held that there had been no violation of that 
clause of article 4, section 2, of tbe Constitu- 
tion of the United States, which pn)vides that 
"The citizens of each State shall be entitled to 
all privileges and immunities of citizens In the 
several States;" nor any violation of the clause 
in article 1, section 8, giving power to Congress 
" To regulate commerce ^tn foreign nations 
and among the several States." The view an- 
nounced was that corporations are not dtlzens 
within the clause first cited, on the ground that 
the privile^ and immunities secured to the 
citizens of each State in the several States 
are those which are common to the citizens of 
of the latter States, under their Constitutiona 
and laws, by virtue of their belnff citizens; and [ ^ 18] 
that, as a corporation created by a State is a 
mere creation of local law, even the recognition 
of its existence by other States, and the enforoo- 
ment of its contracts made therein, depend 
purely on the comity of those States— a com- 
ity which is never extended where the ex- 
istence of the corporation or the exercise of its 
powers is " prejuaidal to their interests or re- 
pugnant to their policy." And the ooort, 
spiking by Mr, Justice Field, said: " Having 
no absomte right of recognition in other States, 
but depending for such recognition jmd the 
enforcement <3 its contracts upon their assent, 
it follows, as a matter of course, that such as- 
sent may be granted upon such terms and con 
ditions as those States may think proper to im- 
pose. They may exclude the foreign corpora- 
tion entirely, they may restrict its ousiness to 
particular localities, or they may exact such se- 
curity for the performance of its contracts with 
their dtlzens as in their Judgment will best 
promote the public interest The whole matter 
rests in their discretion." As to the power of 
Congress to regulate commerce amon? the sev- 
eral States, the court said that, while the power 
conferred included commerce carried on by 
corporations as well as tiiat carried on by indi- 
viduals, " issuing a policy of insurance is not a 
transaction of commerce." This decision only 
followed tbe principles laid down in the earlier 
cases of Bank of Augusta v. Earle, 18 Pet 519, 
688 [88 U. 8. bk. 10, L. ed. 274, 8071, and La- 
favette Ins. Co, v. French, 18 How. 404 [89 U. 
8. bk. 15, L. ed. 451]. 

The same rulings were followed in Dueai ▼. 
Chicago, 10 Wall. 410 [77 U 8. bk. 19, L. ed. 
972], where it was said that the power of a 
State to discriminate between her own corpora- 
tions and those of other States desirous of trans- 
acting business within her Jurisdiction being 
clearly established, it belonged to the State to 
determine as to the nature or deme of discrim- 
ination, *' subject only to such limitations on 
her sovereignty as may be found in the funda- 
mental law of the Union." 

Other cases to the same effect are lATerpool 
Ins. Co. V. Massachusetts, 10 Wall. 566 [77 U. 
8. bk. 19, L. ed. 1029]; ^le v. ConiinentiMi 
Ins. Co. 94 U. S. 585 [Bk. 24, L. ed. 4481 and 
Cooper Mfg. Co. v. Ferguson,119 U. 8. 727 [Bk. 
28. L.ed. 11871. 

As early as 1858, the State of New York, by [11< 
a statute (chap. 466>, required of every fire in- 
surance company incorporated by any other 
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State or an j f ordgn gOTernment, is a prerecmi- 
dte to doing bosmesB in tbe State,that it should 
file an appointment of an attorney on whom 
prooeas was to be served, and a statement of its 
pecuniary condition, and procure from a desig- 
Dsted public officer a certificate of authority 
•tatingthat the company had complied with 
•11 tbe requisitions or the statute; and also re- 
quired the renewal from year to year of the 
itatement and evidence of investments; and pro- 
vided that such public officer, on beinff satisfied 
that the capital of the company and its securi- 
ties and investments remmned secure, should 
famish a renewal of the certificate of authority. 
A violation of the provisions was made a penal 
offense. This A^ with Immaterial amend- 
ments, is still in force. 

This Pennsylvania Corporation came into the 
State of New York to do business, bv the con- 
sent of the State, under this Act of 1S58, with 
s license granted for a year, and has received 
suc^ license annually, to run for a year. It 
is within the State for any given year under 
such license, and subiect to the conditions 
prescribed by statute. The State, having the 
power to exclude entirely, has the power to 
(^anffe tbe conditions of admission at anytime, 
for the future, and to impose as a condition the 

gayment of a new tax, or a further tax, as a 
cense fee. If it imposes such license fee as a 
prerequisite for the future, the foreiea corpo- 
ration, imtil it pays such license fee. ts not ad- 
mitted within the State or witbin its jurisdic- 
tion. It is outside, at the threshold, seeking 
admission, with consent not yet given. The 
Act of 18^ had been passed when the Corpora- 
tion first established an agency in the State. 
The amendment of 1875 changed the Act of 
1866 only by giving to the superintendent the 
power 01 remitting the fees and charges required 
to be collected by then existing laws. There- 
fore the Corporation was at all times, after 
1872, subject, as a prerequisite to its power to 
do business in New York, to the same license 
fee its own State might thereafter Impose on 
New York companies doing business in Penn- 
sylvania. By goine into the State of New York 
in 187d, it assented to such prerequisite as a 
(IM^J condition of its admission within the jurisdic- 
tion of New York. It could not be of right 
witbin such jurisdiction, until it should receive 
the consent of the State to its entrance therein 
under the new provisions; and such consent 
could not be given until the tax, as a license 
fee for the future, should be paid. 

It is not to be implied, from anything we 
have said, that the power of a State to exclude 
aforei^ corporation from doing business with- 
in its hmits 18 to be regarded as extending to an 
interference with the transaction of commerce 
between that State and other States by a corpo- 
ration created by one nf sucb other States. 
Judgment amrmtd, 
^ueoopy. Test: 

James H. MeKenney, Clerk, 8u|i. Oourt« IT. 8. 

Mr, JuHice Harlan, dissenting: 
Under the decision just rendered, the State 
of New York Is permitted to subject a corpora- 
tion of another State, within her limits by her 
consent, to higher taxes in respect to its business 
than is imposei there upon similar corporations 
of other States.' 
At the last term of this court, when counsel 
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were about to enter upon the argument of tL. 
case of Santa Clara Co, v. Soutn&m Pae, RIL 
Co. 118 U. S. 896 |3k. 80, L. ed. 1191, involv- 
ing the validity of a system devised by one of 
the States for the taxation of railroad corpora- 
tions of a certain class— the chief Justice ob- 
served: " The court does not wish to hear argu- 
ment on the question whether the provision hi 
the Fourteenth Amendment to the Constitution, 
which forbids a State to deny to any person 
within ilB jurisdiction the equal protection of 
the hiws, applies to these corporations. We are 
all of opinion that it does." This, it Is true, wan 
said in regard to corporations of Uie particular 
State whose legislation was assailed as uncon- 
stitutional; but it is equally clear that a corpo- 
ration of one State, doing business in another 
State by her consent, is to be deemed, at least 
in respect to that business, a " person" within 
the jurisdiction of the latter State, In the mean- 
ingof the Fourteenth Amendment. 

The denial of the equal protection of the laws 
may occur in various ways. It will most often r i o 1 1 
occur in the enforcement of laws imposing ^ ^ 
taxes. An individual is denied the equal pro- 
tection of the laws if his property is subjected 
by the State to higher taxation than is imposed 
upon like proj^erty of other indiyiduals in the 
same community. So, a corporation is denied 
that protection when its property is subjected 
by the Slate, under whose laws it Is organized, 
to more burdensome taxation than is imposea 
upon other domestic cori)orations of the same 
class. So, also, a corporation of one State do- 
ing business by its agents in another State by 
the hitter's consent, & denied the equal protec- 
tion of the laws, if its business there is sub 
Jected to higher taxation than is imposed upon 
the business of like corporations from other 
States. These propositions seem to me to be 
indisputable. They are necessarilv involved in 
the concession that corporations, like individ- 
uals, are entitied to the equal protection of the 
laws. 

The pUtintilf in error Is a Corporation of 
Pennsylvania. In 1873 it established and 1ms 
ever since maintained an agency in the State 
of New York. It had its agents there when 
the taxes for 1881, here in question, were as- 
sessed. 

The laws of New York prescribe certain con- 
ditions precedent to the right of a fire insurance 
company from another State to transact busi- 
ness there. It must possess a certain amount 
of actual capital; appoint an attorney in the 
State, service of process upon whom is to be 
*' deemed a valid personal service upon the cor- 
poration *' in any action '* upon a policy or lia- 
bility issued or contracted while such corpora- 
tion transacted business" there: file in the in- 
surance department a certified copy of its 
charter, together with a statement, verified by 
the oath of Its chief officer and secretary, show- 
ing the name of the company, place where lo- 
cated, amount of its capital and assets, the 
extent to which its real estate is Incumbered, 
the par and market value of all shares of stock 
held by it, the estimated value of its bonds, 
mortgages and other securities, the extent of 
its indebtedness, the amount of its losses, ad- 
justed and unpaid, or incurred and in process of 
adjustment, the losses disputed, and tne claims 
existing against it It is also provided that no 
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business shall be transacted in the State by the 
11221 Agent of any company from another State, while 
* its capital is impaired to the extent of 20 per 

cent. It further requires from such com|)anies 
an annual statement, showing in detail the 
items making up their capital, and the de- 
ductions to TO made therefrom. It was made 
the duty, first of the State Comptroller, and 
subsequently of the Superintendent of Insur- 
ance — these requirements of the statute being 
first complied with — to issue to the company, 
thus seeking admission into the State, a certin- 
cate showing its lawful right to transact busi- 
ness within her limits. Laws, N.Y. 1853, chap. 
466; Laws, 1862, chap. 6, § 1, and chap. 367, 
^6; 1871, chap. 888; Laws, 1874, chap. 331, 
§1; Laws, 1875, chap. 555, § 1. 

That the plaintiff in error conformed to these 
statutory provisions,and was admitted into New 
York for the transaction of business is shown 
by the agreed case, from which it appears that 
it '^has unifom^^ complied with all the require- 
ments and conditions imposed by the laws of 
this State upon fire insurance companies from 
other States establishing and maintaining agen- 
cies in this State, except the payment of the tax 
now in dispute upon premiums received by it 
in 1881 upon risks located within the State of 
New York, and which is the subject of this con- 
troversy; and has received from year to year 
certificates of authority from the Superintendent 
of the Insurance Department of this State, as 
provided to be issued under the Act, chapter 466 
of the Laws of 1853, and the subsequent Acts 
amendatory thereof" 

In view of these admitted facts, how can it 
be said that this Pennsylvania Corporation was 
not, in respect to its corporate business, within 
the jurisdiction of New York during the year 
when the tax in dispute accrued? Tnat a cor- 
poration of one State, doing business in another 
State by the latter's consent, evidenced by the 
ofiScial certificate given by her insurance depart- 
ment in conformity with her laws, and liable, 
precisely as domestic corporations are, to be 
brought into her courts through service of proc- 
ess upon its duly appointed attorney or a^ent, 
in reference to any business transacted or habil- 
ity incurred by it there, is to be deemed within 
the jurisdiction of that State, seems to me entire- 
ly clear. lsiExpa/rte8choaenberger,^^JJ,^,^lA^ 
[Bk. 24, L. ed. 854], it was decided that a for- 
[123] eign insurance company, doing business in 
Pennsylvania, under the authority of a statute 
of that Commonwealth requiring, as a condition 

S precedent to its being there, an agreement that 
udicial process served upon its agent should 
lave the same effect as if served upon the cor- 
poration, was, within the meaning of the Act of 
Congress of 1875, "found" in that State so as to 

five jurisdiction to the Courts of the United 
tates, sitting in that State, of suits brought 
there against such company, accompanied by 
service of process upon its agent. The subject 
was again considered in St, Clair v. Cox, 106 
TJ. 8. 857 [Bk. 27, L. ed. 225], where it was said 
that there was no sound reason why, in the case 
of an insurance company doing business in an- 
other State, by an agent, under statutes such as 
those referred to, it should not be deemed to be 
represented in the latter by such agent, and 
held responsible for its obligations and liabili- 
ties there incurred. See also B.B.Co.-?. Ear- 



ris, 12 Wall. 65 [79 U. S. bk. 20. L. ed. 354]; i2. 
Co, V. Whitton, 18 WaU. 285 [80 U. S. bk 20, L. 
ed. 576]. 

It was said in argument that the plaintiff in 
error entered New York with the knowledge, 
derived from the Act of 1865, that if Pennsyl- 
vania thereafter subjected New York insurance 
companies to higher taxes than the latter State 
imposed upon Pennsylvania corporations of 
the same class doing business in New York, the 
taxes levied upon it would be correspondingly 
increased; therefore, it is ar^ied, the entrance 
of the plaintiff in error into New York was sub- 
ject to the reserved right of that State thus to in- 
crease the taxes upon its business. The same idea 
is embodied in the suggestion that New York 
made it a prerequisite,? rom and after 1865, to the 
right of a fire insurance corporation of another 
State to transact business in New York, that it 
should pav such increased taxes, however much 
they might be in excess of the taxes imposed 
there upon corporations of the same class from 
the remaining States. Now, it is submitted: 1. 
That no such obligation was imposed by the 
statute upon the plaintiff in error as a pre- 
requisite to its right to enter New York and 
transact business there. The agreed case shows 
not only that the Instirance Department of New 
York has certified its right to do business in 
that State, but that the certificate was made as 
provided in the Act of 1853 and the Acts amend- 
atory thereof. Besides, there is no clause in the 
statute directing that department to withhold 
or to revoke a certificate upon the faOure or re- 
fusal of the company to pay these increased 
taxes. The regularitv and validity of that cer- 
tificate was not questioned in argument, is not 
now disputed, and there is not a word in the 
statute to the effect that the payment of these 
increased taxes is a prerequisite to the right of 
the Company to remain in the State and trans- 
act business. Indeed, it is evident that the 
State purposely avoided establishing anv such 
prerequisite to the right to enter her limits. 
She only seeks, after admitting the plaintiff in 
error and certifying its right to do business, to 
subject it to the taxation in question. 2. The 
power of New York to impose this increased 
tax surelv cannot depend upon the fact that she 
gave notice of what she would do In the con- 
tingency expressed in the Act of 1865. Such 
notice neither creates a power to do that which 
the State could not otherwise constitutionally 
do, nor makes it the duty of the plaintiff in er- 
ror to submit to an illegal exaction. At last» 
the real question presented is, whether Pennsyl- 
vania corporations can be subjected to higher 
taxes in New York than are imposed there upon 
corporations of the same class from other States. 

It is said that a State ma^ exclude altogether 
from its borders a corporation of another State 
or may admit it upon such terms or conditions 
as she may elect to prescribe. It is quite true 
that general language to that effect was em- 
ploy^ m Ptiul V. Virginia, 8 Wall 168 [75 U. 
S. bk. 19, L. ed. 857], where the only question 
necessary to be determined was as to the va- 
lidity of a Statute of Virginia providing that 
before an insurance company, not incorporated 
by that State, should carrv on business there, 
it must obtain a license therefor, and deposit 
with the state treasurer, as securi^ for its en- 
gagements, bonds of a specified character Kod 
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•mouDl. In the oouise of the opinioD which 
disposed of that question, it was said that a 
coiporation of one State, " having no absolute 
right of recognition in other States, but de- 
pendinf for such recognition and the enforce- 
ment of its contracts upon their assent, it f ol- 
lows, as a matter of course, that such assent 

[Uf] may be granted upon such terms and condi- 
tioiis as those States may think proper to 
impose. They may exclude the foreign cor* 
poration entirely; they may restrict its business 
to particular localities, or they may exact such 
securi^ for the performance of its contracts 
with their citizens as in their judgment will 
best promote the public interesV> The whole 
matter rests in their discretici. But I sub- 
mit that it is the settled doctrine of this court 
that the terms and conditions so prescribed 
most not be repugnant to the Ck>nstitution of 
the United States, or inconsistent with any 
right granted or secured by that instrument. 
In DueatY. Chicago, 10 Wal 416 [77 U. 8. bk. 
19, L. ed. 978]j it was said by Mr. JusHee Nel- 
son, speaking tor the court, that, in respect to 
the nature or degree of discrimination which a 
State may make between her own corporations 
and those of other States, " It belongs to the 
State to determine, subject only to such limita- 
tions on her soyereignty as may be found in the 
fondamental law oi the Union." It was so de- 
cided in ItiB. Co. ▼. MoTte, 20 Wall. 445, 45!^ 
[87 U.S. bk. 22, L. ed. 865, 869],where the oues- 
oon was as to the yalidity of a Statute of Wis- 
consin relating to the admission into that State 
of fire insurance companies incorporated by 
other States. Besides the condition that they 
Bhould designate some attorney in Wisconsin 
upon whom process aeainst the company could 
be served, it imposed the further one that it 
should file in the proper office an agreement 
stipulating that it would not remove to the 
courts of the United States any suit brought 
against it in the local courts. An insurance 
company of New York established an agency 
hk Wisconsin, and corniced in all respects 
with these conditions; ft filed the requked 
agreraient. In support of the validity of those 

I conditions, the State relied upon the veiy lan- 

guage above quoted from Paul y, Virginia. 
Baft the court was careful to sav that that lan- 
guage must be understood with reference to 
ue facts in the case and to the question to 
be decided, which was stated to be simply 
"whether the State might reouire a foreign 
famuanoe company to take a license for the 
transaction of its misiness, giving security for 
the payment of its debts." Care was taken to 
further announce that the general language 
employed in Piaul v. Virginiawsa not intended 

niS] to unpair the language in Lafayetts Ins. Co. ▼. 
F^enSi, 18 How. 407 [69 Q. S. bk. 16, L. ed. 
458], where the court, speaking by Mr. Justice 
Ouras. said: "A corporation creat^ by Indiana 
can transact business in Ohio only with the con- 
sent, express or implied, of the latter State. 
This consent may be accompanied by such con- 
ditions as Ohio may think fit to impose, and 
these conditions must be deemed valia and 
eifectaal by other States and by this court; Pro- 
vided, They are not repugnant to the Constitu- 
tion and laws of the Umteil States, or incon- 
sistent with those rules of public law which 
secure the Jurisdiction and authority at each 

119 U.S. 



State from encroachment of all others, or thai 
principle of natural justice which forbids con- 
demnation without opportunity for defense." 
Upon these grounds it was hekl, hi Insurance 
Co. ▼. Morse, that the Wisconsin Statute, so far 
as it required insurance comiumies of other 
States to stipulate that Uiey would not exerdse 
the right to have suits a^^nst them removed 
to the nation^ courts, was void, equally be- 
cause it created an obstruction to the exerdse 
of a privilege granted by the ConstituticMi and 
laws of the United States, and tended to oust 
the courts of the Union of a jurisdiction con- 
ferred upon them. Much that was said in that 
case is pertinent to the present one. After ob- 
serving that the courts would not enforce an 
agreement between a citizen of New York and 
a citizen of Wisconsin, that the former would, 
in no event, resort to the federal courts slttine 
in Wisconsin for the protection of his rights of 
property, or an agreement between the same 
parties, upon whatever consideration, that the 
citizen of New York would, in no case, when 
called into the courts, either of Wisconsin or of 
the federal courts sitting in that State, demand 
a jury to determine his rights of property, but 
would submit such rights to arbitration or to 
the decision of a single judge, the court said: 
" We see no difference in pnnciple between the 
cases supposed and the case before us. Every 
citizen is entitled to resort to all the courts of 
the country, and to invoke the protection which 
all the laws of all those courts may afford." 
The court further said that the right of the 
insurance company to remove the suit w&n 
" denied to it by the state court on the ground 
that it had made the agreement referred to, and 
that the statute of the State authorized and re- [IMI 
quired the making of the agreement. We are 
not able to distinguish this agreement and this 
requisition, on principle, from a similar one 
made in the case of an individual citizen of 
New York. A corporation has the same right 
to the protection of Uie laws as a natural citizen, 
and the same right to appeal to all the courts 
of the country. The nghts of an individual 
are not supenor, in this r^pect, to that of a 
corporation. The State of Wisconshi can regu- 
late its own corporations and the affairs of Its 
own citizens, insubordination, however, to the 
Constitution of the United States, The re- 
quirement of an agreement like this from their 
own corporations would be brutum fuhnen, 
because they possess no such right under the 
ConstituUon of the United States. A foreign 
citizen, whether natural or corporate, in this 
respect possesses a right not pertaining to one 
of her own citizens. There must necessarily 
be a difference between the status of the two in 
this respect" 

The only difference between Insurance Co. 
y. Morse and the present case is that in the 
former the New York corporation expressly 
agreed, in writing, that it would not exercise 
its constitutional privilege of removing suits 
against it into the courts of the Union, while 
the Pennsylvania Corporation received an offi- 
cial certificate of its right to transact business 
in New York with notice derived from the Act 
of 1866, that that State would, after 1878— the 
date of the Pennsylvania Statute— claim from it 
higher taxes than she imposed upon likeooroora- 
tions from the remaining States doing business 
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In her limiU 1^ her consent. If the plaintiff 
in error, by nierely maintaining its agencies 
in New York* is to be held to have impliedly 
agreed to submit to such increased taxation, to 
that anythizLg more than an implied agreement 
that it wouldnot assert a right secured to it by 
the Constitution of the United States? Can it 
be that a corporation is estopped to claim the 
benefit of the constitutional provision securing 
to it the equal protection oi the laws simply 
because it yoluntarily entered and remainea in 
a State which has enacted a statute denying 
such protection to it and to like corporadons 
from the same State? Is the right to that pro- 
tection any less valuable or fundamental uian 
[193] the right to remove a suit into the courts of the 
Union for trial? Will it be held that an express 
agreement by a corporation not to exercise the 
latter right is void and not enf orcible, but that 
a local statute denyinjo^ the equal protection of 
the laws to a corporation will be upheld, sim- 

J^ly because that corporation came within the 
uidsdiction of the State which assumed to 
make such denial, and received from her offi- 
cers, acting in conformity with her laws, a cer- 
tificate of its ri^ht to transact business there? 
Will effect be given in one case to what (erro- 
neously, I think) is called an implied agree- 
ment to surrender a constitutional right, while 
an express agreement in the other to surrender 
a constitutional right is held to be invalid? 
Even if it were conceded that a State, which 

Erovides for the organization, under her own 
tws, of corporations for the transaction of 
every kind of business, could arbitrarily exclude 
from her limits similar corporations from the 
remaining States, and declare all contracts 
made within her jurisdiction with corporations 
from other States, to be void— concessions to be 
made only for the purposes of this case—it 
would not follow that she could subject cor- 
porations of other States, doing business within 
Ler limits under a license from the proper de- 
partment, to higher taxes than she imposes 
upon other corporations of the same class from 
the remaining States. The plaintiff in error, 
having been in 1881 lawfully within New York 
by its agents, cannot be denied there the equal 
protection of the laws because the State which 
created it may have adopted a system of taxa- 
tion different from that aevised by New York. 
The case, in its legal aspects, is precisely the 
same as if Pennsylvania had never passed the 
Statute of 1878, but New York had, in that 
vcar, imposed upon fire insurance companies 
from Pennsylvania higher taxes than she iin- 
poscd upon sim^Sar corporations from other 
States. 

It would seem to be the result of the decision 
in this case, that New York may prescribe such 
varying rates of taxation upon insurance cor- 
porations of the remaining thirty-seven States, 
within her jurisdiction, as she chooses; the rate 
for corporations from each State differing from 
the rate established for corporations of the 
[129] same class from all other States, and the rate in 
respect to corporations of oUier States being 
higher than she imposes upon her own cor- 
porations of the same class. Such legislation 
would be a species of commercial warfare by 
one State against the others, and would be hos- 
tile to the whole spirit of the Constitution, par- 
ticularly the Fourteenth Amendment, securing I 
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to all persons within the Jurisdiction of the 
spective States the equal protection of the lawi. 

For the reasons which have be^i stated, I 
feel obliged to withhold my assent to the opin- 
ion and judgment of the court. 

True copy. Test: 

James H. MoKeonej; Qerk, Sup. Oonri, U. 8. 



♦HOME INSURANCE COMPANY OF £129] 
NEW YORK, Ffff. in En., 
«. 
PEOPLE OF THE STATE OF NEW 

YORK. 

(See & a Reporter^ ad. ]2»-148.) 

OoTpora*i<m9"^9t(a6 tax onftandhiM or hutinem 
^^pereentum on eapUal stock on declared dw- 
idendM cf 6 per cent or more. 

Dorioflr the year ISSi the Home Insnranoe Com- 
pany paid dividends at the rate of 10 per cent upon 
its entire oapital stook of $8,000,000. of which sum 
11,940,000 was. on the flrat day of November, 1881. 
mvesied in united States bonds. The Statute or 
New York imposed a tax, as a tax upon its oor- 
porate franohise or business, to be computed as fol- 
lows: if the dividend amount to 6 or more per 
oentum, then at the rate of one quarter mill upon 
the oapital stock for each 1 per cent of dividend. 
The Oompany claimed that ft was taxable by this 
Act only upon the part of its capital stock not in- 
vested in bonds of tfae United States. The State as- 
serted that the tax was upon the basis of the Com- 
pany's entire capitaL The question was whether 
the tax m question was in fact levied upon the 
franchises ox the Oompany, or upon the property 
of the Corporation faivested in the securities of the 
United States. Upon an aneed case submitted by 
the parties to the Supreme Court of New Fork, tfae 
tax upon the basis of the Company^ entire capital 
was sustained. This judgment was affirmed by the 
court of appeals of that State. This court beliiir 
equally divided in 'opinion, the judsrment of the 
court below stands affirmed. 

[No. 14J 
Argued Oct. X5, 26, 1886. \Decided Noo. 16, 1886. 

F ERROR to the Supreme Court of New 
York. Affirmed. 

The plahitifr in error (defendant below)is an 
Insurance Company of ttie State of New York. 
The action was Drought to enforce a tax claimed 
to be due the State under chapter 6^, section 8, 
of the laws of that State for 1880. as amended 
by chapter 861, section 8, of the laws of 1881, 
which, after d^cribing the corporations subject 
to its provisions, continues as follows: '* Shall 
be supiect to and pay a tax upon its corporate 
frandiue or business, into the treasury of the 
State annually, to be computed as follows: If 
Uie dividend or dividends made or declared hy 
such corporation, joint-stock company or asso- 
ciation during any year ending with the first d^ 
of November, amount to 6, or more than 
per centum upon tbo par value of its capital 
stock, then the tax to be at the rate of one quar- 
ter mill upon the capital stoc^ for each one "per 
centum of dividends so made and dedared." 
When the dividends are under 6 per cent 
another method of computation is proTided, 
which it is not here essential to descriDe. 

By section 6 of the same Act a further tax, 
eight tenths of 1 per centum upon the gro o s 
amount of their receipts for premiums, iSao a 
tax upon their corporate franchise and burineaa. 



*SeeB. ainN. Y. Court of Appeals, UN. T. 
f Petftton fbr rearffument granted Feb. 8, 1887. 
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WM vequlrad to be paid 1^ fire and marine in- 
•imnoe companfaw annnaUyUito the state treaa- 
oiy. The Act farther pioTidea that sach cor- 
poiUioiia ihall be ezemptBd from all furUier 
taxatloD for ftate purpoeei, except upon their 
wil pr op er t f . In case of the inteotkmal neglect 
or refoaal of the corporationa bound, to report 
their condition or nav the tazea as therein re- 
ffaired, it was proridea that an action to recover 
tbe tax miffht be brought by the Attom^-Gen- 
enl, and abo their respecttVe charter and cor- 
porate OTtrilegea should be forfeited and ter- 
minated. 

An agreed case under the Ck)de of CiTil Pro* 
oeduie section 1279, stating the facts, was sab- 
mitted by the parties to the Bupreme Court of 
New York, which shows the total capital stock 
of the plalntifP in error to be $8,000,000, of 
which the sum of $1^,000 was. on the first 
day of November, 1881, inirested in United 
States bonds. The annual dividends declared 
by the Corporation for the year preceding that 
date was 10 per cent upon its entire capital 
itock. The tax imposed under these Acts, com- 
puted upon such oiyidend, aggregated $7,600. 
The questi<m presented by the agreed case was 
whether the tax in quesaon was In fact leried 
upon the franchises of the defendant, or upon 
the property of the Corporation inyested in the 
tecorities ox the Qeneral Government Judg- 
ment was renda«d in favor of the State. This 
the court of appeals affirmed, and a final Judg- 
ment upon the remittitur was entered in the 
supreme court To that Judgment defendant 
sued out this writ of error, upon the ground that 
" there was drawn in question the validity of a 
statute of the State, and of an authority exer- 
cised thereunder, on the ground of their being 
repugnant to tbs Constfintion or laws of the 
United States, and the dedsbn was in favor of 
such their validity." It is here asdgned as 
enta that the Judirment was erroneous in hold- 
ing that the ddendant was Uable f ot a tax com- 
puted upon the basis of its entire capital, when 
it shonla have been held that the defendant was 
liable only for a tax upon that part of its capital 
not invested in United States bonds. 

Mean. B^^Jamln H, Briatow and IkiM 
WiOeox, for plaintiff in error: 

No tax can be imposed upon that part of de- 
fendant's capital hkvested in United States 
bonds. A State cannot burden the operations 
of the national government by taxing its bonds 
without its consent 

JPOuOoeh V. Md. 4 Wheat 816, 436 (17 U. 
a bk. 4, L. ed. 679, 608); Wut(m v. Oharhiton, 
tPet 449(87 U.B bk. 7, L.ed.481); BarOa v. 
Ma^, 7 WalL 16(74 U. S. bk. 19, L. ed. 67); 
JMe T. (hmmitti&nen, 90 N. Y. 68. 

A tax upon the capital of a corporation is a 
tax upon the property in which the capital is 
inyested. No part ox the capital invested in 
United Statea bonds therefore is taxable. 

Batik €f Commerce v. N. T. 2 Black, 620 (67 
U. B. bk. 17, L. ed. 451); Bank Tarn Cam. 2 
Wall 200 (17:798). 

Whether or not this is a tax upon capital is to 
be determined, not by the form of the statute, 
bat by its effect When the statute was first 
«DictM the Legislature merely imposed the tax. 
The following year it inserted the definition 
thereof; "as a tax upon corporate franchise or 
tasbesB." But if the tax is, in its nature and 

119 U. & 



effect, a tax upon capital. It is none the leas so 
because of this amendment declaring it to be a 
tax upon franchise or buafness. The question 
is whether or not the tax ii .och as tlii Li^ 
lature can impoae. This obvious^ must be 
decided by the courts, irreq)ective oc any dec- 
laration as to the character of the tax ^y Uie 
Legislature itself. 

BrawihT Jrd.l2Wheat419(25n.S.bk.6, 
L.ed.678); TFortf v. if<l. 12 Wall 418 (79 U. S. 
bk.20, L. ed. 449); WeUon v. Mo. 91 U. 8. 275 
m-Ml); WMer v. Va, 108 U. 8. 844 (260^; 
Wdmng V. MM. 116 U. a 446 (29:691J. 

In Smith V. Turner, "Faeeenger Ocuei,'* 7 
How. 288 (48 U. 8. bk. 12, L. ed. 702), a stote 
statute provided that the health officer of the 
Port of New York ahould collect from the 
masters of vessels a certain sum for each pas- 
senger. The moneys were to be used in sup- 
poiihig the Marine Hospital Yet this was held 
to be a regulation of commerce. 

In Henaerean v. Ma^ar, 92 U. 8. 259(Bk. 28, 
L. ed. 548), a state statute provided that the 
owners of steamers bringing passengers from 
foreign ports should give a bond for each pas- 
senger againsthis becoming a public cbam, or 
at tneir option make a cash payment It was 
claimed that as the object of the provision waa 
not taxation, but protection against pau|)eri8m, 
it waa valid as within the police power. But the 
court, lOller, «/*., held otherwise. 

To the same effect is Chy Lung v. F^reeman, 
92 U. 8. 275 3k. 23, L. ed. 550); Inman Steam- 
eMp Co. V. Tinkw. 94 U. 8. 238 (24:118): Cook 
V. A. 97 U. 8» 566 (24:1015); Transportation 
Co. V. Parkenbwrg, 107 U. 8. 601 (27:584); 
Matter ofJaedbe, 98 N. Y. 98; AltAy v. Cal. 24 
How. 169 (65 U. a bk. 16, L. ed. 644); Bank 
Taa Caee, eupra: Cummings v. Mo. 4 WalL 
277, 825(71 U. 8. bk. 18. L. ed. 856, 868); 
CrandaU v. Ifeeada, 6 WaU. 85 (18:745); StaU 
Freighi Taas, 15 WalL 282 (21:146); Hannibal, 
etc R B. Co. w. Hueen, 95 U. 8. 465 (24:527) 
TVIevropA Co. v. Texae, 105 U. 8. 460 (26:1067) 
Moran v. New Crleana. 112 U. S. 69 ^:653) 
Kentucky B. B. Tax Caeee, 115 U. 8. 821. 337 
(29: 414, 418); PuUman S. C. Co. v. Nolan, 22 
Fed. Rep. 276,281; F^opU Y.AOen,^ N. Y.404, 
418; Matter of Deaneville Cem. Aaeo. 66 N. T. 
569. 

Clearly therefore the declaration by tbo Leg- 
islaUire that this Is a tax on franchise or busi- 
ness is not controlling. "The name of this 
imposition is immaterial; it Is the substance we 
are to consider." 

Inman Co. v. Tinker, eupra. 

The statute has not the effect of imposing a 
tax upon franchise or business. The modes in 
which the franchise of a corporation can be 
taxed are clearly defined. It may be doac by 
imposing a fixed sum or ' 'a graded contribution 
proportioned either to the value of the priv- 
ueges ffranted, or to the extent of their exercise, 
or to the results of such exercise." 

StaU Tax on B. Qroee BeeeipU, 15 Wall. 284 
(82 U. 8. bk. 21, L. ed. 164); Delaware B. B. 
TSm, 18 WaU. 206, 281 (21:888, 896). 

Then provisions of the Act do not impose a 
fixed sum; nor do they impose a contribution 
proportioned to the extent of the exercise of the 
franchise — ^to the amount of business done. 
That species of tax is imposed by section 5 of 
the same Act But these provisions do not re fer 
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to the amount of the businesB in any way. Is 
this then, " a contribution proportioned to the 
▼alue or results of the piiyileges granted?" 
The franchise is " the right to use the tangible 
property in a special manner for the purposes of 

mate B, B. Tax Com, 92 U. 8. 676 (Bk. 28, 
L. ed. 663). 

It is itself a part of the property of the Oor- 
poration, but quite distinct and separate from 
its tangible property. 

Gordon y. Appeal Tax Court, 8 How. 188, 160 
44 U. 8. bk. 11, L. ed. 629, 687); WUnUngton 

R.Co Y, Beid, 18 WalL 264, 286 (80 U. 8. 
bk. 20, L. ed. 668). 

It is a thing " capable of appraisal and aiioer- 
tainable by evidence, and is frequently made the 
subject of taxation by the soyereign power. It 
is a right separate and distinct from the capital 
and moneyed assets of a corporation, and as to 
the yalue of which they furnish no eyidence.^ 

Conaughiy y. Saratoga Co. Bank, 92 N. Y. 
401. See to same effect Veane Bank y. Fenno, 
8 Wall. 688(76 U. 8. bk. 19, L. ed. 482); Ifon- 
roe Co. Sav. Bank y. Boeheiter, 87 N. Y. 866; 
Porter y.BoeJtford etc. B. B. Co. 76 HI. 661. 

Its yalue is readily ascertained. It is deter- 
mined by subtracting from the total actual 
value of the capital stock the total yalue of all 
items of property other than franchise. The 
remainder is, of course, the yalue of the fran- 
chise; the yfdue of the right to use the tangible 
propertyin a special manner for the purpose of 
gain. This method has the approyal of this 
court. 

State B. R Tax Caeee, eupra. 

It is apmroyed elsewhere as wdL 

Spring VaO^ Water Works Y.Sehattler.eH OaL 
69; Peapie y. Badlam, 67 C!al. 694; San Jom 
Company y. January, Id. 614. 

But here neither tne yalue of this part of the 
properQr of the Corporation, nor the results of 
Its use, are in any way ascertained. It is claimed 
that this is a tax upon the franchise or its re- 
sults, upon the ground that the tax is measured 
by the profits renting from the use of the fran- 
chise--by the capacity of the Company to de- 
clare diyidends. This is clearly erroneous. The 
tax is a percentage upon that part of defendant's 
income which it has distributed in diyidenda^ 
its net income of profits — without discrimina- 
tion as to the source thereof. TUs, of course, 
is a tax upon the property from whidi the in- 
come arises. 

Bank of Ky. y. CommoniDedliih, 9 Bush, 46; 
Opinione of Jiutiees, 68 N. H. 684; People v. 
Commiitionere, 90 N. Y.68; Wettony. Charlee- 
ton, 2 Pet. 472 (27 U. 8. bk. 7, L. ed. 489). 

But the franchise is only one pEurt of defend- 
ant's property. It is only in part the source of 
the oividends or net profits. They are the 

Eroduct of all the property. And as the tax 
icludes property not taxable it cannot be sus- 
tained as a tax on the franchise. 

Santa Clara Co. ▼. Southern Pcie. B. R Oo. 
118 U. 8. 894 (ante. 11^. 

But the 8tate claims that this court is already 
committed to the yiew that this is a tax upon 
franchise. And the court below placed its de- 
drion chiefly upon this nound. 

Society for SanngsY, Goite, 6 Wall. 694(78X7. 
8. bk. 18, L. ed. 897); Provident Inet. y. Man. 
6 Wan. 611 (18^07). 

a6S 



These cases were decided upon two grounds: i X371 
1. It was held that a tax consisthig of a pei^ ^ ^ 
centage upon the deposits made with a sayings 
bank Is a tax upon its franchise or business, and 
not a tax upon the property in which deposits 
may be inyested after tney are receiyed. 2. It 
was hdd, further, that the decision of the state 
court, although criticised in one of the cases as 
'' founded in unsubstantial distinctions," was 
binding upon tills court. Whateyer may be 
thought of the soundness of this, Louimnlle Co. 
y. Palmee, 109 U. 8. 244(Bk. 27, L. ed. 922), it 
has no present application. For it is not sought 
to sustain the present tax by any decision of the 
courts of the 8tate constndng the statute by 
which it is imposed. 1 1 isi 

The former ground, It has been daimed, con- I * ^° J 
trols the present case. Cnearly tills cannot be 
so. The question now involyed is entirdy dif- 
ferent. There the tax was a percentage upon 
the deposits, "simply the sums receiyed, wholly 
irrespectiye of the disposition made of the 
same." 
Prov. Inet. y. Miue. mtpra, 627 (912). 
The liability arose by reason of the receipt of 
the deposit It was quite immaterial what 
became of the money after it was recdyed, 
whether or how it was inyested, or what profit 
was realized from it. 

But in the present case the tax is not measured 
by the moneys receiyed by defendant — ^by the 
yolume of its business, the extent to which it 
has exercised its franchise. The tax is a per- 
centage compounded of two factors, the capital 
and the diyidends. That is to say, it is meas- 
ured by defendant's permanent inyestment in 
the business, and the net profits realized from 
its entire property. 

In the cases in 6 Wallace then, the tax was 
independent of the tangible property of the 
corporation or any profits therefrom. There 
the burden of the tax rested upon the frandiise. 
But here, clearly, tfie ultimate burden rests upon 
the proTOrty 01 defendant inyested in x>art in 
United States securities. That therefore is the 
sublect of the tax. 
jfiVo^ff Freight Tax Catee, iupra. 
In case of corporations paying less than (^ 
per cent, the Act proyides that there diall be a- 
tax upon the "actual yalue" of their capital. It 
is settled that a tax in that form is a tax upon 
the property in which the capital in inyested, 
and tiiat corporations upon which it is imposed 
are entiUed to deduct thdr United States bonds 
from the amount of the assessment 

Bank of Commerce y. Note Tork, and Bank 
Tax Gam, eupra. 

But if the tax upon corporations paying (^ 
per cent or more be a franchise tax, such cor- 
porations will not be entitled to the deduction 
of thdr United States bonds to which those 
paying less than 6 per cent are entiUed. Still 
TCffther, where a corporation has paid less than 
6 per cent upon its common stock, it will be 
entitled to exemption, as to its common stock, 
for the amount of its capital inyested in United 
States bonds, but not as to its preferred stock, 
although all its capital may be so inyested. 

If, then, this be a tax upon capital, the stat- 
ute establiiBhes a comprehensiye system which 
bears equally upon all corporations which it 
affects. If it be a franchise tax, the statute is 
utterly incongruous and bears unequally both 
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upon different corporatfons, and also npon dif- 
ferent property of the same corporation. This 
the court below meets by saying Uiat the Leg- 
islatore has power to impose unequal taxes. 
This m^ be so. But the same court had al- 
ready laid down the rule that in matters of tax- 
ation " it isasacred duty to impose the burdens 
emially, and to enforce the majdm of law and 
ethics, that equality is equi^." 

Piunile ▼. Chmmtuionen, 76 N. Y. 64. 

"Equality of taxation is a fundamental prin- 
ciple of our government which no legislation. 
In the absence of the most explicit provisions, 
win be presumed to have intended to violate." 

PBopls V. Supermaori. 90 Barb. 81; aifd. in 
iVp<0 V. 8upervi90T$, 16 N. Y. 424. 

That, doubtless, is the principle of construc- 
tion to be followed here. The statute, indeed, 
admits of no construction other than tbat which 
wiU produoe this result. The tax is a percent- 
age upon the capital. The amount of this per- 
centage varies, but the subject matter taxed 
remams the same. 

Omeeoo Starch Faetory v. DoUotoay, 21 N. Y. 
449; C&mmonwealih r. B. R, Co. 2d Tt^ 870; 
LMgh Oo, V. CkmmonwaUh, 65 Pa. 448. 

The provisions of this Act have been ludi- 
daDy construed in accordance with these views. 
They were copied literally from a Statute of 
Pennsylvania, Xaws of 1879, p. 114, section 4. 
and have long existed there in the same substan- 
tial form. 

Laws of 1844, p. 498, g 88; 1859, p. 629; 
1868, p. 109, % 4. 

It is well settled there that they impose a tax 

rn the property of the corporation {Wat- 
ter €h. v. County of ChMtei; 80 Pa. 282; 
Laekatoanna, I. d 0, do, v. Liuurns Oo, 42 Pa. 
424; I^cmix Iron Go. v. Oommontoeaith, 59 Pa. 
104; Oomnumwealth v. PitUburg, etc B. €h, 
74 Pa. 88; CatawiMa B. B. Co.'i Appeal, 78 Pa. 
59; CoaieniOe Oaa Co, v. County of Chester, 97 
Pa. 476), and that " the dividend of profit 
earned by the stock is but a means of ascertain- 
ingits value." 

Lehigh Co. v. CommoiwoeaUh, tupra; Com- 
monweaUh v. Standard Oa Co, 101 Pa. 119. 

The Pennsylvania Statute too, was before 
this court in Oloueeeter Ferry Oo, t. Pia, 114 
U. 8. 196 (Bk. 29, L. ed 158), and was then 
rmrded as imposing " a tax upon the capital" 
01 corporations affected. 

If, however, defendant be taxable upon the 
basis of its entire capital, including the bonds, 
the tax is repugnant to the Fourteenth Amend- 
ment of the Constitution of the United States. 
The defendant is a person within the meaning 
of this provision. 

OounS^ qfScmta Clara v. Southern JPae.^BB. 
Oo. mpra: County of San Mateo v. Southern 
Fae.B.(h.lS Fed. Rep. 722. 

Inequality of taxation is a denial of equal 
protection. 

Strauder v. We$t Va. 100 U. 8. 808 (Bk. 25, 
L. ed. 664); County (ff San Mateo y. Southern 
Pae. B. Co. eupra: JBhihange BankqfColunUme 
V. Einei, 8 Ohio St 1; People v. Weaver, 100 
U. 8. 589 (25: 706); Supenieon v. Stanley, 105 
U. S. 805 (26: 1044^; BcanaeiUeBank v. Britton, 
106X1.8.822(26:1058); County qf Santa Clara 
T. Southern Ine, B A Co. iupra. 

The present application of these principles is 
m sDi f est, The tax upon corpor^ons declaring 
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less than 6 per cent is a tax uixm their prop- 
erty, and they are entitled to dednot from the 
assessment the amount of their United States 
bonds. 

Bank Tarn Caee, eupra. 

Unless, then, those declaring over 6 per cent 
are allowed the same deduct&n — azo relieved 
from taxation to the extent of their United 
States bonds— the tax is unequal, and therefore 
imconstitutionaL 

No doubt the Legislature may divide corpo- 
rations into as many classes as Uia different 
pursuits followed by them may requira. 

Bailroad Tax Caiee, eupra. 

But there can be no classification by arbitrary 
rules among those engaged in the same budneai 
in the same locality. 

San Mateo Co. v. SotUhem Pae. B, Co. tupra; 
Oilman v. Sheboygan, 2 Black, 510 (67 U. 8. 
bk. 17, L. ed. 805); AOiany City Nat. Bank v. 
Mdher, 9 Fed. Rep. 884; County of Santa Clar-i 
V. Southern Pae, B, Co, 18 Fed. Rep. 885; Dun- 
dee etc, Co, V. School Diet, 19 Fed. Rep. 859; 
Oliver v. Waehington Mille, 11 Allen, 288: Stuart 
V. Palmer, 74 N. Y. 188; State v. ToumeiUp, 86 
N. J. L. 66; City v. McQuillan, 9 Dana 518; 
HoweU V. Bristol, 8 Bush, 498; Atty-Oen. v. 
Winnebago etc. Plank B. Co, 11 Wis. 85; Nets 
Orleans v. Home Ins. Co, 28 La. Ana. 449; Re 
Ah Fong^ 8 Sawy. 144; Parrotfs Case, 6 Sawy. 
849; Louisville ikN.BCo. v. B, B. Commission, 
19 Fed. Rep. 679. 

Upon principle the rule in regard to uniform- 
ity of taxation upon franchises miist be the 
same as in n^rd to taxes upon any other prop- 
erty. There can be no more reason why ar- 
bitrary distinction should be made between 
persons owning that species of property, than 
between the owners of property of any other 
kind. And it is so held. 

County of San Mateo v. Southern Pae, B. 0>. 
supra; Portland Bank v. Apthorp, 12 Mass. 252; 
Commontoealth v. PeopUte Sav. Bank, 5 Allen, 
428; Oliver Y. Washirufton MilU, 11 Alien, 268; 
Parish of Orieans v. Cochran, 20 La. Ann. 878; 
State V. Merchants Ins. Oo. 12 La. Ann. 802; 
East St. Louis v. Wehrung, 46 HI. 892. 

If, thon, tlie tax upon this dividend be a tax 
upon the franchise, the statute is unconstitu- 
tional; for it subjects defendant to assessment 
and taxation upon its franchises at a higher rate 
than that imposed upon others in preosdy the 
same situation. It therefore denies to defend- 
ant equal protection of the laws. 

Mr. Denia 0*Brieiif Atty-Gen. of Nem 
York, for defendants in error: 

The decision of the court of appeals on the 
construction of the Ck>nstitution and Statutes 
of New York will be followed by this oourt. 

Township tfElmw)od v. Mairey, 92 U. 8. 289 
(Bk. 28, L. ed. 710); Fairfield v. QallaHn Co. 
lOOU. 8. 47(25:544). 

Questions not decided in the state court, be- 
cause not raised and presented bv the com- 
plaining party, will not be re-examined in this 
court upon a writ of error. 

Hamilton Co, v. Mass, 6 Wall. 682 (78 U. 8. 
bk. 18, L. ed. 904); Baiheay Co. v. Outhard, 
114 U. 8. 188 (29 : 118). 

The tax imposed upon the plaintifF in error 
was a tax upon its franchises, and not upon its 
property or capital stock. 

Prior to the passage of this Act corporations 
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were aBsessed and taxed upon their capital 
stock, under the provisions of the Revised Stat- 
utes of the State of New York, by the local offi- 
cials for both local and state purposes. 

A comparison of those provisioDS (2 N. Y. 
R. a 7th ed. 1086 ^ Mjr.) with those of the Act 
in question, shows raaical differences in the 
method of assessment and collection of the taxes 
imposed ujK)n these bodies, and clearly discloses 
the intention of the Legislature, in the enact- 
ment of the Statutes of 1880 and 1881, to form- 
ulate a new and distinct scheme of taxation for 
all the corporate, associate or ioint-stock bodies 
iucluded within the terms of its provisions. 

The law distinctly states that the plaintiff in 
error shall pay a tax, as a tax upon lis corpo- 
rate franchises or business, into the treasuiy of 
the Stato annually* and then provides the 
method of computation. 

Franchises are special privileges conferred 
by government upon indiiaduals; no franchise 
can be held whicn is not derived from a law 
of the State. 

Bank of Aufffuta ▼. Barle, 18 Pet 695 (88 U. 
8. bk. 10, L. ed. 811). 

The State may impose taxes upon the corpo- 
ration as an entity existing under its laws, as 
well as upon the capital stock of the corpora- 
tion, or its separate corporate property; ana the 
manner in wmch its value shall be assessed, and 
the rate of taxation, however arbitrary or ca- 
pricious, are mere matters of legislative discre- 
tion. 

Delatoare R, B. Taoi dm, IS WaXLfM(S6V. 
S. bk. 21, L. ed. 888). 

Nothing can be more certain in legal decision 
than that the privileges and franchi^ss of a pri- 
vate corporation may be taxed by a State for the 
support of a state government. Authority to 
that effect resides in the State independent oi; the 
Federal €k)vemment. 

Society for 8avina$ v. Mte, 6 Wall. 594 (78 
U.S. bk. 18, L. ed.^. Bee bIbo State B.B. Taos 
Oaeei 92 U. S. 575 (28 : 668). 

This tax, therefore, being a tax upon the 
franchise of the plaintiff, it matters not how his 
capital stock or property may be invested, 
whether in United States securities or other- 
wise. 

Peopie T Oommiedonere, 4 Wall. 244 (71 U S. 
bk. 18, L. ed. 844); Nat, Bank t. tkmmot^ 
teealih, 9 Wall. 858 (19 : 701); VanAU&nr. Amee- 
eors; 8 Wall 578 (18 : 229^; Society for Savinge 
V. Cknte, iupra; I^rotident Inet. v. Mass, 6 Wall. 
612 (18 : 907); Hamilton Oo. v. Maee, supra. 

The Bank Tax Case of New York, expressly 
distinguishes between a property and a fran- 
chise tax. 

Bank Tax Cam, 2 Wall. 209 (69 U S. bk. 17, 
L. ed. 795). 

The tax in ouestion bdngupon the franchises 
of the plaintiff in error, the nrst section of the 
Fourteenth Amendment to the United States 
Constitution has no application. There is noth- 
ing in this case showing an unequal exaction; in 
proportion to their earning capacity, and the 
value of their franchises, they are taxed. Even 
were it not so a franchise tax is not within the 
rule of uniformity. 

Dueai v. Ohieago, 10 Wall. 410 (77 U. B. bk. 
19,L.ed. 972). 

it is respectfully urged that this contention 
Is based aunost entirely upon a recent decision 



rendered in the case of the OounhfqfSan Mateo 
V. Southern Piaeiflc B, B. Oo. 18 Fed. Rep. 722. 

It is respectfully insisted that the broaa scope 
given to the first section of the Fourteenth 
Amendment bv this decision is not sustain- 
able on principle or reason; that it was intended 
simply and solely to prevent discriminatioii 
against the negroes. 

Slaughter Bouse Oases, 16 Wall. 86, 81 (88 U. 
S. bk. 21, L. ed. 894, 410). 

The Statutes of New York simply aggregate 
certain corporations into one class oi taxpayers, 
and impose upon them a tax which is uniiorm 
as to the whole class. It is sufficient that the 
tax imposed be uniform and equal, as to the 
class upon which it operates. 

State B, B. Tax Oases, supra; Kentucky B. B. 
Tax Oases, 115 U. S. 822 (Bk. 29, L. ed. 414). 

But the San Mateo Case is a direct authority 
for the imposition of the tax in this case. There 
the tax was <nie on property, here one on fran- 
chises. " Taxation on business in the form of 
licenses may vary according to the calling or oc- 
cupation licensed, and the extent of business 
transacted." 

San Mateo Ocmnty Oase and Praoident Inst. 
V. Mass supra. 

The first section of the Fourteenth Amend- 
inent having no application, the Legislature, in 
the exercise of a twng power, is supreme, un- 
less limited by the Constitution of the State. 
Our court of last resort has decided the stat- 
utes in question to be constitutional and valid. 

PiBople V. Home Ins. Go. 92 N. Y. 828. 

Its decision is final and there is no question 
before this court 

Mr, Chief Justice Walte announoed the of- 
fimumee ef the judgment €f1he Supreme Court 
of the State of NewTork by a divided court. 



CUNARD STEAMSHIP COMPANY, Urn- 
ited, F(f, in Brr., 

PATRICK CAREY. 

(Bee 8. a Beporter's ed. 245-«0l) 

Steamship Oo —it^ury to employee-'-negligeneeqf 
feUow-servant^-contributory negligence. 

While a longBhoremao, employed for two yean 
previous by a steamship company, was aasistinff In 
sblftlnjr coal from the bold of the steamship Bata- 
via to uie steenure deok above, by hooking a loaded 
tub to the hoisting apparatus and unhookinsr the 
empty backet when It descended, two falls being 
used on the hoisting apparatus, each operating a 
tub. one of which ascended, while the other ae- 
Boended, only one beinff in his charge, be was in- 
jured by the loaded tub falling upon him. caused 
by the orawiug of a splice from the untwwfing of 
the rope. He brought nult against the steamship 
company to recover damages, alleging that the rope 
forming a part of the hoisUng apparatus, by rea- 
son of Its defectivenen broke, whereby the coal 
tub attached thereto lell upon the plaintiff with- 
out any fault on his part There was a flndinff for 
the plamtiff for $15,000 and Judgment was rendered 
thereon. Krror was assigned by the defendant, on 
the grounds that the court refused to direct a ver- 
dict for the defendant, because (1) the evldejice 
proved that the plaintiff was guilty of contributory 
negligence; and because (2) the evidence failed to 
establish negligence on the part of the defendant ; 
and because (8) the injury was occasioned through 
the negligence of a fellow servant, for which de- 
fendant was not liable; and beca u se (4) the oourt 
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In its ohaivt to tbeiury* JMv^Mln rafusliiir 
to oharg« Mrequeftod by the defendants oounsei. 
Tbid court beliHT equally divided, the judgment of 
the oourt below stands affirmed. 

[No. 29.1 
Arffued Na9. S, 1886. Deadtd Na9. 16, 1886. 

r\ ERROR to the Circuit Court of the United 
States for the Southern District of New 
York, AjlUrmed, 

This was an action by an employee to reoor- 
er for personal injuries receiyed While i& the 
sennce of the plaintiff in error. 

The action was commenced in the Superior 
Oourt of the CHty of New York, and was re- 
moved to the United States Circuit Court on 
petition of the defendant, a foreign corporation. 

Patrick Carey had been in the employ of the 
Steamship Company for two years as loujEshore- 
man, ana on the evening of November i, 1880, 
was sent, with others, into the hold of the 
steamer Batavia to assist in shif rinff coal from 
that place to the steerage deck above. The 
particular work assigned to him was that of 
hooking full tubs to the hoisting apparatus, 
snd of unhooking empty tubs when they de- 
scended; and his duty required him to be sta- 
tioned at the edge of the hatch, on the in-shore 
side of the ship, where the coal was which the 
men were engaged in shifting. 

Two falls were in use on ttie hoisting appa- 
ratus, each operating a tub, one of which as- 
cended while the other descended, and a man 
named Henrettv was stationed in the hold, on 
the side of the batch opposite to Carey, whose 
duties were similar to Uiose of Carey. Each at- 
tended to the tub ascending and descending on 
hisside of the hatch 

Each fall was rigged to a block on a gaff or 
boom over the hatch, and ran from thence 
through a block or davit at the side of the ship, 
from thence through a block on the end of a 
scow alongside the ship, and from thence to a 
drum innde the house on the scow The 
drums were turned by an engine <m the scow, 
and the drum which operated the piuticular 
fall in question was in cnarge of one CJ^ien. 
The other drum was in duu^ of one Higgins. 
and the engine on tlie soow waa in charge of 
one Redmond. 

The superintendent of the dock, having gen* 
efil authority over all matters connected tfire- 
with, was named Storey. Under him was a 
foreman stevedore. Craven, who had charge of 
loading and unloading the ships, who hir^ and 
discharged all the longshoremen, set them to 
work, and exercised supervision over all things 
connected with that work. Under Craven were 
bosses of different gangs, and among them was 
Gbristoph^ Qerraghty, the boss of the coal 
nag, who had ch}»«^ of the men, to see that 
uiey did their duW. The care and repair of 
the apparatus usea by the men were in charire 
of the storekeeper, IHivid Smith. The placiii;^ 
of the apparatus in position for work was in 
charge of the rigger, Graham. 

On the evening in question. Craven directed 
Graham to rig the falls for the purpose of 
hoisting out the coal. He went to the store- 
bouse and selected a fall» •'• «., a rope, from 
amonff others; told Short, another rigger, to 
place It in position and superintend that job. 
It was a spliced rope, such ab are commonly 
used for that purpose. 

119 D. S. 



Craven sent ten men into the hold to get out 
the coal, and stationed one on eadi side of the 
hatch in the hold, and one on each side of the 
hatch on the steerage deck. The men com- 
menced work between six and seven o'clock 
and worked until about haJf pest ten. At that 
time Carey had hooked his tub loaded with 
coal to the fall, and it had ascended nearlv to 
the steerage deck. He then stepped out mm 
under the deck at the edge of toe hatch, and 
across the hatch, directly under the loaded tub, 
in order to reach the empty tub descending on 
the opposite side of the hatch. While in thia 
position the full tub which he had sent up fell 
upon him. 

Craven had remained upon the deck attend- 
ing to his duties until about nine o'dock, when 
he went home, leaving Gerraj^ty in charge of 
the men. Down to the time Clraven len no 
notice had been given to him by anyone, as to 
the condition of any of the apparatus. 

Some time after eight o'clock, O'Brien, be- 
fore whom a considerable portion of the rope 
was constantly in sight, first noticed that some- 
thing was the matter with the rope which he 
was operating, It was his duty to watch the 
rope, to work It carefully, to take care of it if 
the turns or twists came out of it; viz., to re- 
twist it, and to report its condition if unfit for 
work for any reason. He did nothing — neither 
stopped his drum, attended to the rope himself, 
nor reported its condition — until Gerraghty, 
who had been notified by someone concerning 
the rope, came down upon the scow some time 
afterwards. O Brien then spoke to Gkrraghty 
concerning the rope. €krra^hty took the rope 
off the drum, and put back the turns or twists 
which had come out, dipped the rope in the 
water and put it back on the drum, and wheu 
he left the scow directed O'Brien to look 
out for the rope and, if the turns came out 
again, to take it off and put them in. O'Brien 
continued to operate the rope, and saw that it 
was getting worse, but did nothing himself to 
correct its condition; he neither stopped the 
drum nor attended to the rope, nor ^ve no- 
lipe. O'Brien says that he spoke to (ierraghty 
a second time about the condition of the rope, 
but does not say what was done or said by Ger- 
raghty at that tin- 6. He does not remember 
whether Gterraghty's action with regard to the 
rope was on the first or second occasion of his 
speaking to him, except that he does say that 
Gerraghty directed him to put the turns m the 
rope if they came out again. This, however, 
O'Brien failed to do. He continued to hoist 
with the rope, and some t&ne afterwards the 
splice drew, by reason of the rope untwisting, 
and Uie disaster followed. 

It is customarv to use spliced ropes for the 
purpose of hoisting, and the splice in and of 
itseu, constitutes no defect, ana in no manner 
weakens the rope for use. It is also usual for 
the turns or twists to come out of the rope 
while being operated single, by reason of the 
motion of the drum or the revolving of the arti- 
cles hoisted, which necessitates watchfulness 
and care on the part of those operating the falls, 
to see that the turns do not come out to the det- 
riment of the rope. The rope in question was 
good and sufficient for the purpose, when the 
work commenced that evening. 

The plaintiff had been directed not to go un- 
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4er the open hatch when a load was ascending, 
and had also been repeatedly warned against 
doing the same thing. The tub fell by reason 
of the drawing of the splice, causea by the 
untwisting of ue rope. 

The court refused to direct a verdict for the 
defendant, but left the Jury to decide upon un- 
contradicted testimony: first, whether or not 
the plaintiff was guil^ of contributory negli- 
gence; and second, whether or not Qerraghty 
was a fellow woriman with the plaintiff, or the 
representatiye of the defendant, for whose neg- 
ligence the defendant would be liable. To this 
ruling the defenduit excepted. 

The court further charged the iury that the 
rope was a spliced rope; that the injury oc- 
curred by the untwisting and drawing apiut of 
the portion that was spliced; that the Important 
duty of the hour was to see that the rope did 
not untwist: and that if the rope was in good 
condition when it went upon the fall, and 
thereafter became in bad condition, which 
Gerraffhty knew, and should have attended to 
himseu and did not, and the accident happened 
in consequence, the defendant was liable. The 
defendant excepted. 

Mean, Frank D* Sti&rMs» R. D. 
Benedict and Ow&n d Oray, for pldntiff in 
error: 

The law is well settled that if a party has by 
bis own acts contributed to his injury he cannot 
recover. Prudence la imposed as a continual 

du^r. 

BalHfMre and P. B. B, Oo. v. J(yM$^ M U. 
8. 489 (Bk. 24, L. ed. 608); EresanowM ▼. 
Northern Pae. B. Oo. 18 Fed. Rep. 285; 
BngliBh v. Ohieago etc, B, Oo. 24 Fed. Rep. 910; 
ChinnimjTuim t. Ohieago etc, B, Oo. 6 Mo- 
Crary, 472. 

That the plaintiff was guilty of a breach of 
legal duty which contributed to his injury 
should have beendedded aa a matter of law by 
the court O 

Sehofleldy, Ohieago, M. and 8i. P. B. Oo. 114 
U. 8. 615 (Bk. 29 L. ed. 224); PUatanU t. 
Fant, 22 Wall. 116 (22: 780); BandaU ▼. Bolt 
and 0. B, B. Oo. 109 U. 8. 478 (27: 1008). 

When a servant disob^i a reasonable regu- 
lation established for his safety, and suffers, he 
cannot recover. 

2 Thomp. Neg. 1018; Shanny v. AndTO^oog- 
gin MiUi, 66 Me. 420; Ifemphie eU,RB.Oo. v. 
T/umuu, 51 Miss. 687;£mm v. Detroit, etc B. 
R, Go, 81 Mich. 429; Brown v. Byroad», 47 
Ind.485. 

The defendant Is not responsible for the con- 
seouences resulting from an unauthorized 
order. 

Wood. Master and Serv. p. 889; JPUeft t. Al^ 
(en, 98 Mast. 572; BaUimor^ and P. B.B.O0.T. 
Jonsi, mpra. 

No presumption arose from the happeninff of 
the injury. The burden was on the plsintiff to 
show a breach of duty towards him. 

Shearm. and Redf. Neg. %% 12, 99; Whart 
N^. 2d ed. §§ 421-428. 

Hie master's duty is discharged when the com- 
pany's agents exercise due care in providing and 
maintaining appliances reasonably safe for use. 

Hough V. B. Oo, 100 U. 8. 218 Q3k. 25, L. ed. 
612); Baker r. AU^heny etc B.B, Oo, 95 Pa. 
211; MarA v. OhkkeHng. 101 N. Y. 400. 
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This obligation does not require tlie master 
to keep the apparatus in a safe condition al 
every moment of work, so far as such safety 
depends upon the due performance of that 
work by the servants, and their fellows: 

Armawr r. Sdhn, 111 U. 8. 818 (Bk. 28, L. 
ed.440. 

The injury being occasioned through the 
negligence 01 a fellow servant, when aU were 
worldng in the same department, and under 
the same general directions, the court should 
have directed a verdict for the defendant 

Ohieago, M, andSt. P. B, Oo. v. Bou, 112 U. 
8. 877 (Bk. 28, L. ed. 787); BuekUy t. GotOd 
and Ourry diltfor Min. Co, 14 Tea, Rqi. ^88 
and notes; Wood t. New Bedford Ooal Oo, 121 
Mass. 252. 

G^rraghty was a mere co-boss. The duty of 
supplying or maintaining the apparatus waa 
not incumbent upon him. Even the power to 
hire and discharge men did not change his rela- 
tion of fellow servant to the plaintiff. 

Brotonr, Winonaetc B.B.Oo.27 Minn. 162; 
Both V. PUere, 55 Wis. 405; KeysUme Bridge 
Oo, V. JfMo&tfrrv, 96 Pa. 246; MoDermoU v. Bo^- 
ton, 188 Mass. 849; MeDonald v. TheBagUete, 
Oo, 670a. 761; Yager t. Atlantic ete,B.B,Oo. 
4 Hughes, 192; Quinn t. If. J. Lighterage Oo. 
28 Fed« Rep. 868; Bough t. BaiUoa/y Oo. tupra; 
GaUagher t. Piper, 111 Eil?. Com. Law, 669; 
Orienin t. BaAitt. 81 N. T. 516: Petereonw. 
White B. OoaX Oo, 50 Iowa,678; MvUen v. ateam- 
•MpOo, OPhila. 16; LcmUrr.AndroeorogginB. 
B. O?. 62 Me. 468; OoOier r. Steinhart, 51 OaL 
116, Ma/rthaU v. Sehrieker, 68 Mo. 808; Edm- 
iUon T Iron Mountain Co. 4 Mo. App. 561 

The master's liability depends only upon fail- 
ing to perform his duly toward his employees, 
not failing to perform the employees' duty. 

B. Oo.T. Boec Hough T.B.B.O0. Crispin t. 
BabbiU, and Quinn r. Jf. J. Lighterage Oo. 

^pra* 

The servant represents the master only in re- 
spect to such dunes aa the law imposes on the 
master. "Noneof the better class of cases go 
beyond this rule." 

Wood, Master and Serv. 890; Ohieago, JL 
d 8t, P. B. Co. V. Boee, eupra. 

The court should not have refused correct In- 
structions, where those given did not cover the 
entire case, nor submit improperly to the Juzy. 

Labor t. OMtpir, 7 WalL 565(74 U. 8. bk. 19, 
L. ed. 151). 

The court refused an instruction discrimfnail- 
ing between a duty devolving upon the master, 
for breach of which he would be liable, and one 
devolving upon a servant for breach of whi<di 
the master would not be liable. No proof hav- 
ing been made showing a liability of the mas- 
ter, the court should have directed a verdict for 
defendant 

Albro V. Agawam Canal Co. 11 Irish 0. L. 
858; Wood, ibster and 8erv. % 488; Criepinr. 
Babbitt, tupra. 

A question should not be submitted to the 
Jurv upon a mere scintilla of evidence. 

Improvement Oo. v. Muneon, 14 Wall. 448 (81 
U. 8. bk. 20, L. ed. 867). 

Meeere. Hermon H. Shook and William 
0. lYull, for defendant in error: 

This court has held contributory negligenoe 
to be a question of fact for the jm^. 
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JBbiMA T. R Ck. 100 U. 8. 218(Bk. 25, L. ed. 
01!^; BaUimare d P.R.M.O0.T. Jcnu, 05 U. 
8. 4a», 441 (24: 500). 

Nor can it be claimed that the doctrine of 
€0D8tructiye negligence should be applied. 

Eimgh y,K&,T}q. iupra. 

Here was evidence of an unsafe rope being 
used by the defendant, evidence that it broke, 
evidence that the plaintiff was injured thereby. 
This established at least presumi^y ely the neg- 
ligence of the defendant 

Stoka y. SaUamtaU, 18 Pet 181 (88n. 8. bk. 
10, L. ed. 115); TSram, Oo. t. Downer^ 11 WalL 
180 (78 U. 8. bk. 20. L. ed. 1601 

The defendant's duty waa mschaiged when, 
tmt only when, its agents, whose du^ it was to 
eupply the instrumentalities, had exercised due 
care, as well in their purchase originally, as in 
keeping and maintaining them in such condition 
as to be reasonably and adequately safe for use 
by employees. 

Hough y. B. Co mtpraj Wab<M B. (h.r 
McDanieU, 107 U. 8. 454 (Bk. 27, L. ed. 005). 

Here was actual notice to theaffent, to whom 
the defendant had delegated Its duty of main- 
taining secure apparatus for the use of the 
senrants. 

Hough Y. B, Oo, mnpra; Pantaar y. Mining 

00, 00 N. Y. 868; Corcoran y. Holbrook, 59 N. Y. 
517. 

Where the master furnishes def ectiye or in- 
adequate machinery for use in the prosecution 
of his business, he is not excused l^ the n^li- 
ffenoe of a seryant in using the machinery, from 
fiability to a co-seryant which could not haye 
b^>pened had the machinery been suitable for 
the use to which it was applied. 

Grand Trunk B. Co. y. Oumndngi, 106 U. 
8 700(Bk.27,L.ed.2f)6); Cone t. Del. etc B. 
A a>. 81 N. Y. 206; MIUmy. N.Y.itcRBOo, 
06 N. Y. 546; Stringham y. 6Uu>art, 100 N. 
Y. 516. 

On the Question of oontributcfrY negligence 
the defendant's witnesses corroDorstoa the 
piaintiiTs. They all agreed that it was a necea- 
sary duty for Cmiy to step out into the hatch in 
order to grasp a descending tub. His act, there- 
fore, did not relieye the Company. 

OoocffeOow y. Boit. etc, B. B. Oo. 106 Mass. 
461; Qtf«rA;y.Fo^,09Ma8S.164; HdekeUy.Mid- 
^imemMfg, Oo. 101 Mass. 101 ; Mayo y. Bo^. etc. H. 
i2L 104 Mass. 187; Wh€doekY,Boit,eU.B.R.Oo, 
105 Mass. 208: ifaniAa«y.;9foiMif^,2 Macq. H. L. 
Cas. 80, A a 88 £ng. Law &Eq. 1; Northern 
PacBB.Oo.y. Herbert, llO^^U. 8. 656 (Bk. 29, 
L. ed. 761); LoekeY.8.0.dP. R.B.Co. 46 Iowa, 
109; Oateev.B. 0, B d M. B Oo. 2» Iowa, 45; 
ConeY, Del. L. d W, B. B. Oo. 81 N.Y. 206. 

The rule is well settled that the yeiy nature 
ef an accident may of itself, and through the 
presumptions it carries, supply the requisite 
proof of uM^ligence. 

Whart. Neg. §441; Shearm. and Bedf. N^ 
{18; 8toke$Y,8attonitalltLnd TrantportaHon^. 

1, Downer, iupra/Bueeett Iff g,Oo.y. Steamboat 
Oo, 50 N.Y. 127; Wyekoff Y.Ferry Oo, 52 N. Y.82; 
Flatt Y. Hibbard, 7 Cow. 498; MuOen y. 8t. 
/Mn, 57 N.Y. 567; Byrne y. Boodle, 2 Hurl. & 
Colt. 722; SeottY, Dock Oo.Zld, tm; FUtalY. 
Jfui.«<0.&AOb.lO9Mass.898; McMahon y. 
Iknidton, 12 Minn. 857; Bridgee y. N. Lon. 
ita>. L. R 6 Q. B. 877; Atehteon, etc. B. R Oo, 
y. Balee, 16 Kan. 252; Kendall v, Boston, 118 
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Mass. 284; MeKeoY. BidieeU'liFtL 218; meda 
etcB.BOo. Y. O^Ckmnor, 77 Dl. d^liDedlin 
y. Gallagher.^ Daly, 494; OorreUY. B. 0, K. 
ete,BBOo,d8 Iowa, 120. 

As corporations can only act through super- 
intending officers, the n^ligence of those offl« 
cers, with respect to other senrants is the n^ 
ligence of the corporation. 

Whart N^.gjfiKS; Ifortkem Fiaa. B. R Oo. 
y. Herbert,m U. 8. 642 ^k. 29, L. ed. 755); 
Bhanny y, Androeeoggin MUh, 66 Me. 420; FuU 
lerY.Jewett,90'N,Y,4»; BheehanY. N.Y. etc. 
i2.i2.a>. 91 N.Y. 884. 

Where subsequent corroboratlye testimony 
was admitted without objection, the plaintiff 
in error could not haye been pr^diced by the 
admission of the original eyidence. 

BailuKOf Oo. Y. Bom, 112 U. 8. 888(Bk. 28. L. 
ed.789); Br^ Y.Broek. 10 Wall. 519_(19: 1002); 
Mobile eto. B. Co. y. JuroL 111 U. 8. 585 
(28: 527); Bank y. Bank, 21 WalL 294 (22: 560). 

Notice to the defendant, a corporation, could 
be proyed by showing notice giyen either to its 
officer or agent, who was at the time acting 
for the Oorporation in the matter in question, 
and within the ranse of his authority or super- 
yision; or to one whose duty it was to reoeiye 
and communicate such information to his 
principaL 

Abbott, Trial By. p. 45, g 58: Hough y. R 
Oo. Panitar y. Mining Oo. and Chreoran y. Hoi' 
brook, supra. 

It is upon subjects on which the Jury are not 
as well able to judge for themselyes as the wit- 
ness, that an expert as such, is expected to 
testify. 

Transportation Line y. Hope, 95 U. 8. 298 
(Bk.24.L. ed.477);TraMy. Washington lns,Oo. 
82 N Y. 427. 

A prayor for instructions, consisting of a 
number of propositions presented as a whole, 
may be refused if any of them should not be 
given. 

WortMngtan y. Mamn, 101 U 8. 149 (Bk. 25, 
L. ed. 848); Bwvm y. Tayl&r, 98 U. 8. 46 (28: 
797); U. 8. Y. H<mgh, 108 U. 8. 71 (26:805); 
Hartey y. Tyler, 2 Wall. 828 (17:871); Lincoln 
Y. Oaflin, 7 WaU. 182 (19:106). 

It is within the proyince of a court in the 
exercise of its discretion to sum op the facts in 
the case to the jury, and submit them with the 
inferences of law deducible therefrom to the 
free judgment of the jury, exercising care to 
separate the law from the facts. 

Ins, Co Y.Trtfe, 104 U. S. 197 (Bk. 26, L. ed. 
708); Tracy Y. Swartwout, 10 Pet. 80 (85 U. 8. 
bk. 9, L. ed. 854); Games Y.Stiles, 14 Pet 822 
(10:476). 

The instruction was properly refused which 
oyerlooked facts in evidence. 

Lucas y. Brooks, 18 Wall. 486 (85 U. 8. bk. 21, 
L. ed. 779); Orleans y. PlaU, 99 (J. 8. 676 
(25:404). 

The court should not instruct the jury that 
certain evidence in the case does not warrant 
them in finding negligence. The question 
should be left to the jury upon the whole evi- 
dence. 

Smith v. Condry, 1 How. 28 (42 U. 8. bk. 11, L 
ed. 85). 

Instructions to the jury should not be given 
in such form as to supersede an inquiry by 
them into the facts of the case. 
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Canal Cb.y. Knapp, 9 Pet. 641(84 U S.bk. 
9, L. ed. 222). 

The main charge of the jud^ coyered the 
entire case and properly submitted it to the 
Jury. Further instmctiona were, therefore, 
properly refused. 

n. R. Co. y. Earst, 98 U. S. 291 (Bk. 23, L. 
ed. 898). 

The judge was not bound to ^ye instruc- 
tions in the terms required by the defendant be- 
low. It was sufficient if so much thereof was 
|dven as was applicable to the eyidence before 
Uie iury , and the merits of the case as presented 
by the jMirties. 

ClynierY. Dawkins, 8 How. 674 (44 U. S. bk. 
11, L. ed. 778); KeUy y. Jackson, 6 Pet 622 
(6k. 8. 528); B. Co. y. McCarthy, 96 U. 6. 258 
(24:698). 

Even if, in twenty-three exceptions, there 
should be discoyered a few.technical errors, it 
plainly appears on the face of the record that 
the Judgment below was right, and this court 
has repeatedly refused to reyerse Judgments on 
errors committed on trials, whidi worked no 
injury to plaintiffs in error, and which could 
not haye affected the yerdict. 

Railway Co, y. Rou, Brobst y. Brock, M.dbM. 
B. R,Co. y. Jurey, and Bank y. Bank, tupra, 

Mr, ChirfJuiHce Walte announced thai ths 
judgment of ths court below itands affirmed by a 
divided court. 



[199] THE STEAMER HARRISBURG, EDWIN 
M. LEWIS BT AL., Receiyers of the Phil- 

ADBLPBTl AKD RbAD. ^O RaILROAD OoK- 

PANT, Owners of Said Steamer, Appts,^ 

9, 

EMMA 8. RIOEARDS bt ax.. 

(See & a Reporter's ed.l90-a43 

Admiralty — eitit in, cannot be maintained 
for death caused by negligencesuit in rem 
for — must be brought when, if maintainable, 

1. A suit in admlmltv cannot be maintained In 
the ooiirtfl of the Uoltea StAtee to recover damages 
for the death of a human beingron the high seas, or 
waters navigable from the sea, caused by negli- 
gence, in the abflenoe of an Act of Congress, or a 
statute of a State, giving a right of aoaon there- 
for. 

S. Tf a suit in rem can be maintained in admiralty 
afrainst an offemling vns^l for the recovery of suco 
damnres when iin action at law has been given 
therofor in the State where the wrong wns done, 
or where the vos^el belonged (as to which ^e 
court exprcssos no opinion), the action must be 
brouplit witliio the time provided by the statute 
which gives the right of action. 

[No. 9J 

Decii 



Argued April 7, 1886, 



ided Nae. 16, 1886, 



APPE A L from the Circuit Coiurt oflthe United 
Sitates for the Eastern District of Pennsyl- 
yaiiiu. Reversed. 
The case is stated by the court 
Mr, Thomas Hart, Jr.* for appellants. 
Mr. Henrjr Flanders, for appellees. 

Mr. Chief Justice Walte deliyered the opin- 
ion of the court: 
This is a suit in rem begun in the District 



Court of the United States for the Eastern Dis- 
trict of Pennsylyania,on the 25th of February, 
1883, against the steamer Harrisburg, by the 
widow and child of Silas E. RickardB,aec«ised, 
to reooyer damages for his death caused by the 
negligence of the steamer in a collision with the 
schooner Marietta Tilton, on the 16th of May, 
1877, about one hundred yards from the Croat 
Rip Light Ship, in a sound of the sea embraced 
between the coast of Massachusetts and the 
islands of Martha's Vineyard and Nantucket, 
parts of the State of Massachusetts. The steam- 
er was engaged at the time of the collision in 
the coasting trade, and belonged to the Port of 
PhUadelphia, where she was duly enrolled ac- 
cording to the laws of the Unitea States. The 
deceased was first officer of the schooner, and 
a resident of Delaware, where his widow and 
child also resided when the suit was begun. 

The Statutes of Pennsylyania in force at the 
time of the collision proyided that " Wheneyer 
death shall be occasioned by unlawful yiolence 
or negligence, and no suit for damages be 
brought by the party injured, during his or her 
life," the husMnd,wiaow,children or parents 
of the deceased, and no other relatiye, " may 
maintain an action for and recoyer damages for 
the death thus occasioned." " The action shall 
be brought within one year after the death, and 
not thereafter." Brightly, Purd. Dig. 11th ed. 
1267, §§ 8, 4, 6; Act of April 16, 1861, § 18; 
Act of April 6, 1855. §§ 1, 2. 

By a statute of Massachusetts relating to 
raflroad corporations, it was proyided thiU*1f , 
by reason of the negligence or carelessness of 
a corporation, or of the unfitness or gross neg- 
ligence of its servants or agents while engaged 
in its business, the life of any person, bemg in 
the exercise of due diligence, * * * is lost.the 
corporation shall be punished by a fine not ex- 
ceeding fiye thousand nor less than fiye hun- 
dred dollars, to be recovered by indictment and 
paid to the executor or admmistrator for the 
use of the widow and children." ♦ • • "In- 
dictments against corporations for loss of life 
shall be prosecuted within one year from the 
injury causing the death." Ckni. Stat Mass. 
1860, chap. 68, §§ 97-99; Stat 1874, chi^. 872, 
§168. 

No innocent parties had acquired ri^tt to or 
In the steamer between the date of the coUiaion 
and the brini^ng of the suit 

Upon this state of facts the circuit court gaye 
judgment against the steamer in the sum of 
$5,100, for the following reasons: 

"1. In the admiralty courts of the United 
States the death of a human being upon the 
high seas or waters navigable from the sea, 
caused by negligence, may be complained of as 
an injury, and the wrong redressed under the 
general maritime law. 

'* 2. The right of the libelanU does not de- 
pend upon the statute law of either the States of 
Massachusetts or Pennsylvania, and Uie limita- 
tion of one year in the statutes of those States 
does not bar this proceeding. 

"8. Although an action in the state courts 
of either Massachusetts or Pennsylvania would 
be barred by the limitation expressed in the 
statutes of those States, the aomiralty is not 
bound thereby, and in this case will not follow 
the period of limitation therein provided and 
prescribed. The drowning complained of was 
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caused by the Improper nayigatioD, negligence 
and fanlt of the said steamer, produdng the 
collision aforesaid, and the libelants are entitled 
to recover. 

" 4. As there are no innocent rights to be af- 
fected by the present proceedings, and no in- 
convenience will result to the respondents from 
the delay attending it, the action, if not gov- 
erned by the statutes aforesaid, is not barred 
by the libelants' hushes." The BarrMmrg, 
15 Fed. Rep. 610. 

From that decree this appeal was taken, and 
the question to be decidea presents itself in 
three aspects, which may be stated as follows: 

1. Can a suit in admiralty be maintained in 
the courts of the United States to recover dam- 
ages for the death of a human being on the high 
seas, or waters navigable from the sea, caused 
by negligence, in the absence of an Act of Con- 
gress, or a statute of a State, giving a right of 
action therefor? 

2. If not, can a suit in rem be maintained 
in admiral^ against an offending vessel for the 
recovery of such damages when an action at 
law has been given th^efCMr by statute in the 
State where the wrong was done, or where the 
vessel belonged? 

8. If it can, will the admiralty courts permit 
such a recovery in a suit begun nearly five years 
after the death, when the statute which gives 
the right of action provides that the suit shall 
be brought within one year? 

It was held by this court, on full considera- 
tion, in Ins. do. y. Brame, 95 U. 8. 756 [Bk. 
24, L. ed. 5821, " that by the common law no 
civil action lies for an injury which results 
in death." See also Dennidc v. U. R. Co, 108 U. 
S. 11, 21 [Bk. 26, L. ed. 439, 442]. Such also 
is the ^dgment of the English courts, where 
an action of the kind could not be maintained 
until Lord Cami)bell's Act, 9 and 10 Vic. chap. 
98. It was so recited in that Act, and so said by 
Lord Blackburn in Tha Vera Oruz, 10 App. 
Cas. 59, decided by the House of Lords in 1884. 
Many of the cases bearing on this question are 
cited in the opinion in Ins, Oo,y, Brame, Others 
will be found referred to in an elaborate note to 
Oare^ v. BerkMre B.B, Oo,48 Am. Dec. 688. 
The only American cases in the common-law 
courts against the rule to which our attention 
has been called are Choea ▼. Outhery, 2 Root, 
90: Ford v. Monroe, 20 Wend. 210; Jamee ▼. 
[^5] OhrieitL 18Mo.l62; and SuUiwin v. Union Pae. 
J2. i2. Cb. 8 Dili 884. (JhMS v. 6^M«yy. a Con- 
necticut case, was decided in 1794, and cannot 
be reconciled with QooduU ▼. Edrt/ord ete, B. 
R Ch.dS Conn. 55, where it is said: " It is a 
singular fact that by the common law the 
greatest injury which one man can inflict on 
another, the taking of his life, is without a 
private remedy." Ford y. Monroe, a New York 
case, was substantially oyerruled by tiie Court 
of Appeals of that State in Greeny, BudeonB. 
B.S. Co.2 Keyes, 294; and SuUitan t. Union 
Faa, B.B.O0. decided in 1874 by the Circuit 
Court of the United States for the District of 
Nebraska, is directly in conflict with Ineuranee 
Oo, y. Brame, decided here in 1878. 

We know of no English case in which it has 
oeen anthoritatively decided that the rule in 
admiralty differs at all in this particular from 
that al common law. Indeed, in Ths Vera 
Ohm, tiipm, it was decided that even since 
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Lord Campbell's Act a suit in rem could not 
be maintained for such a wrong. Opinions 
were deliyered in that case by the Lonf Chan- 
cellor (Selbome), Lord BlacKbum and Lord 
Watson. In each of these opinions it was as- 
sumed that no such action would lie without 
the statute, and the only question discussed was 
whether the statute had changed the rule. 

In view, then, of the fact that in England 
(the source of our system of law, and from a 
very early period one of the principal maritime 
nations of the world) no suit in admiralty can 
be maintained for the redress of such a wrong, 
we proceed to inquire whether, under the gen- 
eral maritime law as administered in the courts 
of the United States, a contrary rule has been 
or ought to be established. 

In Fiummer v. Webb, 1 Ware, 75, decided in 
1825, Judge Ware held, in the District Court of 
the United States for the District of Maine. In 
an admiralty suit in pereonam, that " the an- 
cient doctrine of the common law, founded on 
the principles of the feudal system, that a pri- 
vate wrong is merged in a felony, is not appli- 
cable to the civil polity of this country, and has 
not been adopted in this State " (Maine), and 
that "a libel may be maintained by a fatW, in 
the admiralty, lor consequential damages re- [206] 
suiting from an assault and battery of his minor 
child,'^ "after the death of the child, though 
the death was occasioned by the severity of the 
battery;" but the suit was dismissed, oecause 
upon the evidence it did not appear that the 
father had in fact been dama^. The case 
was afterwards before Mr, ,hut%ee Story on ap- 
peal, and is reported in 4 Mas. 880, but the 
auestiim now involved was not considered, as 
le court found that the cause of action set 
forth in the libel and pioved was not maritime 
in its nature. 

We find no other reported case in which this 
subject was at all discussed until OtUHng y. 
Secumry, 1 Sprague, 522, decided by JudfH 
Sprague in the A&sachusetts Diskrict in 1860. 
In that case, which was in pereonam, the judge 
said that "The weight of authority in the com- 
mon-law courts s^ems to be against the action, 
but natural equity and the ceneral principles of 
law are in favor of it," and that he could not 
consider it "as settled that no action can be 
maintained for the death of a human being." 
The libel was dismissed, however, because on 
the facts it appeared that no cause of action 
existed even if inapropercasearecoyery could 
be had. The same eminent judge had, how- 
ever, held as early as 1849, in Orapo y. Allen, 
1 Sprague, 185, that rights of action in admi- 
ral^ for mere personal torts did not survlyo the 
death of the person injured. 

Next followed the case oi The 8ea GuU, 
Chase's Dec. 145, decided by Chief Juetiee 
Chase ia the Maryhind District hi 1867. That 
was a suit in remoj a husband to reooyer dam- 
ages for the death of his wife caused by the 
negligence of the steamer in a collision In the 
Chesapeake Bay, and a recoyery was had, the 
chief lustice remarking that "There are cases, 
indeed, in which it has been held that in a suit at 
law no redress can be had by the surviving re^ 
resentative for injuries occasioned by the death 
of one through the wrong of another; but these 
are all common-law cases, and the common law 
has itfl T^Anillar rules in relation to this subject. 
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traceable to the feudal system and its forfeit- 
ures," and " ft better becomes the humane and 
liberal character of proceedings in admiralty to 
give than tn withhold the remedy, when not 
^g^i requiredtowithhold itbyestablishea andinflez- 
*^^i ible rules." In his opinion he refers to the lead- 
ing English caseof^^tA^y. B9{(^,1 Camp. 498, 
where the common-law rule was recognized 
and followed by Lord Ellenborough in 1808, 
and to Chr€y y. Berkshire B.B. CoA Cush. 476, 
to the same effect, decided by the Supreme 
Court of Massachusetts in 1848, and then says 
that "In other States the English precedent has 
not been followed." For this he cites as author- 
ity Fbrd y. Monroe, eupra, decided in 1888, but 
wliich, as we haye seen, had been oyerruled by 
Oreen y. Hudson R. B,R. Ch. in 1866, only a 
short time before the opinion of the chief Jus- 
tice was deliyered, and James v. Christy, supra, 
decided by the Supreme Court of Missouri in 
ia58. The case of The Highland lAglti, Chase's 
Dec. 150, was before (fnitf Justice Chase in 
Maryland about the same time with The Sea 
QuU^ and while adhering to his ruling in that 
case, and r^narking that " the admiralty may 
be styled, not improperly, that human provi- 
dence that watches over the rights and interests 
of those ' who go down to the sea in ships and 
do l^eir business on the great waters,' " he re- 
ferred to a Maryland Statute giving a right of 
action in such cases, and then dismissed the 
libel because on the facts no liability was estab- 
lished against the vessel as an offending thing. 
Afterwards, in 1878, Mr, Justice Blatchford, 
then the Judge of the District Court for the 
Southern DisUict of New York, sustained a 
libel by an administrator of an infant child who 
took passage on the steamer City of Brussels 
with his mother at Liverpool, ta be carried to 
New York, and while on the toyage was poi- 
soned by the carelessness of the officers of the 
vessel and died 'jn board. The City of Brussels, 
6 Ben. 870. The decision was placed on the 
ground of a breach of the contract of carriage. 

The next case in which this jurisdiction was 
considered is tbat of The Towanda, 84 Leiral Int. 
Q'hil.) 894; 8, 0. 5 Cent L. J. 418, decicled by 
Judge McKennan in the Circuit Court for the 
[208] Eastern District of Pennsylvania in 1877, and 
before the judgment of this court in Ins, Uo, v. 
Brame, supra. In that case the ruling of Chirf 
Justice Chase in The Sea Gull was approved, 
and the same authorities were cited with the 
addition of Sullivan v. Union Pae, B. B. Co. 
supra. 

In The Chas, Motyan, 3 Flip. 374, before 
Judge Swing, in the Southern District of Ohio, 
on the 24th of October, 1878, the subject was 
again considered. That was a suit in rem, by 
the wife of a passenger on a vessel, to recover 
damages for the death of her husband; and in 
deciding upon the sufficiency of a plea to the 
jurisdiction, the jud^, after quoting a remark 
of Mr. Justice Cliifora in Steamboat Cb. v. Chase, 
16 Wall. 582 (88 U. S. bk. 21, L. ed. 872], that 
"Difficulties, it must be conceded, will attend 
the solution of this question, but it is not neces- 
sary to decide it in tnis case," retained the Kbcl 
because, "as the case at bar will probably go to 
the Supreme Court of theXJnitea States) it will 
be better for all parties that the appeal should 
be taken after a trial upon its merits." Our 
decision in Ins, Co, v. Brame was announced 



on the 21st of January, 1878, but was evidently 
not brought to the attention of the Judge, be- 
cause, while dtinff quite a number of cases to 
show that the wei^t of authority was in favor 
of the English rute, he makes no xefearenoe to it. 
Indeed, it is probable that the volume of the 
reports in which It appears had not been gen- 
erally distributed when his ophoion was filed. 

It thus appears that prior to the decision in 
Ins. Co, v. Brame the admiralty Judges in the 
United States did not rely for their turisdiction 
on any rule of the maritune law different from 
that of the common law, hat on their opinion 
that the role of the English common law was 
not founded in reason, and had not become 
firmly established in the jurisprudence of this 
country. Since that decusion the question has 
been several times before the circuit and dis- 
trict courts for consideration. In The David 
Beeves, 5 Hughes, 89, Judge Morris, of the Mary- 
land District, considering himself bound by the 
authority of JTie Stta Gtul, which arose in hit 
district, and had been decided by the chief jus- 
tice in the circuit court, maintained jurisdic- 
tion of a suit tn rem by a mother for the death 
of her son in a collision that occurred in the 
Chesapeake Bay. He conceded, however, that 
this wfis contrary to the common law and to 
the admiralty decisions in England; but, as the 
question had never been passed on in thl<) court, 
he folded to the authori^ of the circuit court 
decision in his own district. 

The case of Holmes v. Oregon A Cal. B, B, 
Co. 6 Sawy. 262; S. C. 5 Fed. Rep. 75, was de- 
cided by Jut^e Dcady, in the Oregon District, 
on the 2dth of February, 1880; and he held 
that a suit in personam could be prosecuted 
in admiralty, against the owner of a ferry bait 
engaged in carrying passengers across Uie Wil- 
lamette River, between East Portland and Port- 
land, for the death of a passenger caused by 
the negligence of the owner. He conceded that 
no such action would lie at common law, but, 
as in his opinion the civil law was different, he 
would not admit that in admiralty, " which is 
not governed by the rules of the common law," 
the suit could not be maintained. His decis- 
ion was, however, actually put on the Oregon 
Statute, which gave an action at law for dam- 
ages in such a case, and the death occurred 
within the jurisdiction of the State. Jitdge Saw- 
yer had previously decided, in Armstrong v. 
Beadle, 5 Sawy. 484, in the Circuit Court foi 
the District oi Calif oriHa, that an action at law 
under a similar Statute of California would not 
lie for a death which occurred on the high sens 
and outside of the territorial limits of the State. 
In Tha Clatsop Chief, 7 Sawy. 274, 5. C, 8 Fed. 
Rep. 163, Judge Dcady sustained an action in 
rem ncrainst an offending vessel for a death 
caused by negligence in the Columbia River and 
within the State of Oregon. 

In Be Long Island etc. Trans, Co, 6 Fed. 
Rep. 599, which was a suit for the benefit of 
the Act of Congress limiting the liability of the 
owners of vessels, Judge Choate, of the South- 
em District of New York, decided that in New 
York, where there is a statute giving a right of 
action in cases of death causea by negUgence, 
claims for damages of that character might be 
included among the liabilities of the owner of 
the offending vessel. In that case the injury 
which caus3 the death occurred within the 
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Ifinits of the State. In the opinion it is said 
(p. 008): ''It has been seriously doubted 
wheUier the rule of the common law, that a 
cause of action for an injury to the person dies 
|tlO| ^(ii the person, is also the rule of the maritime 
iiw. There is some authority for the proposi- 
tioD that it is not, and that in admiralty a suit 
for damage in such a case survives. The Sea 
Qua, 2 L. T. R. 15; 8, O, Chase's Dec. 145; 
OMnff ▼. Sedlmry, 1 Sprague, 522; The Quid' 
fax, 19 L. T. R. 748; 8, a L. R 2 Adm. & Eccl. 
325; The Epeiion, C Ben. 881. But, however 
it msy be in respect to the original jurisdiction 
0^ admiral^ courts, I see no valid reason why 
the right of a person to whom, under the mu- 
nidpiu law governing the place of the transac- 
tioD and the parties to it, the title to the chose 
b action survives, or a new right to sue is 
given for damages resulting from a tort, the 
admiralty courts, in the exercise of their juris- 
diction in pereonam aver marine torts, should 
oot recognize and enforce the right so given." 
This case was decided on the 12th of February, 
1881, and on the 21st of the same month Jtuwe 
Brown, of the Eastern District of Michigan, in 
The Garland, 5 Fed. Rep. 924, held that a suit 
IS rem could be maintained by a father for the 
loss of the services of his two sons, killed in a 
collision in the Detroit River. In his opinion 
he said: " Were this an original question, * * * 
I should feel compelled to nold that this libel 
could not be maintained. But other courts of 
admiralty in this counUy have furnished so 
manv precedents for a contrary ruline, I do 
not feel at liberty to disregard them, although 
I am at loss to understand whv a rule of liabil- 
ity ditferinff from that of the common law 
ihoold obtaui in these courts." His decision 
WIS, however, flnaDy put on a Statute of 'Mich- 
which gave an action at law for such 

SMvan Qlen, 9 Fed. Rep. 885, Jndae 
Benedict, ox the Eastern District of New York, 
djanissed a suit inrmnon the ground that the 
Statute of New York giving an action for dam- 
agea in such cases createa no maritime lien. 
Tma case was decided on the 4th of October, 
1861. At November Term, 1888, of the Circuit 
Oouri for the Eastern Di^ct of Louisiana, 
J^ BilUngs decider, in The B.B. Ward, Jr. 
4 woods, W, 8. 0. 16 Fed. Rep. 255, that a 
aoit in rem cuuld not be maintained for dam- 
ages for the death of a person in a collision 
1] OD the hig^ seas through the fault of a vessel 
having its home port in New Orleans, as Uie 
Statute of Louisiana did not apply to cases 
where the wrongful act which caused the deaUi 
occurred outside of the State. Afterwards, in 
June, 1888, Judge Pardee of the circuit court 
Im the same district decided otherwise. The 
R B. Ward, Jr. 17 Fed. Rep. 456. In his 
opinion he said (p. 459): "Upon the whole case, 
considering the natural equity and reason of 
the matter, and the weifl;ht of authority as de- 
tennined by the late adjudic^kted cases in the 
admiralty courts of the United States, I am 
iodined to hold that the ancient common-law 
rule, 'AeHo personalie maritur cum perecma,' if 
it ever prevailed in the admiralty law of this 
ooontry, has been so modified by the statutory 
CDsotments of the various States and the prog- 
reaa of the age, that now the admiralty couns 
'are permitted to estimate the damages which 
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a particular parson has sustained by (he wrong- 
ful killing of another,' and enforce an adequate 
remedy. At all events, as the question is an 
open one, it is best to resolve the doubts in favor 
of what all the ludges consider to be 'natural 
equitr and justice. He also was of opin- 
ion that, as the offending vessel was wholly 
owned by citizens of Lomsiana. and the Port 
of New Orleans was her home port, the Loui- 
siana Statute applied to her, ana that the court 
of admiralty could enforce such a right of ac- 
tion in a proceedingtrnvm. SeeBlaoTheB.B. 
Ward, Jr. 28 Fed. Kep. 900. 

The case of The Marihaeeet, 18 Fed. Rep. 918, 
was decided bv Judge Hughes, of the i^istem 
Virginia District, in January, 1884; and in that 
it was held that a suit in rem could not be 
maintained by the administratrix against a ves- 
sel, under the Statute of Virginia which gave 
an action for damages caused b^r the death of 
a person, even though the tortious act was 
conmiittcd within the territorial limits of the 
State, but that the widow and diOd of the de- 
ceased man had a right of action, by a Hbel in 
rem, under the general maritime law, which 
they could maintain in their own names and 
for their own benefit. In so deciding the judge 
said: "The decision of Ohirf Juettce Chase In 
the case of The Sea Chill, supra, establishes the 
validity of such a libel in this circuit. I would [BIS] 
maintun its validitv independently of that prec- 
edent Such a right of action is a maritime 
right, conferred by the general maritime law 
(l%mat. Civil Law. pt 1, bk. 2, tit. 8, g 1, art. 
4; Grotius, lib. 2, c. 17, § 18; Ruth. Inst. 
206; Bell, Prin. Sc. Laws, p. 748, § 2029; Brsk. 
Inst. bk. 4, tit. 4, § 105) and is not limited as 
to time by the twdve months' limitation of the 
state statute." 

The last American case to which our atten- 
tion has been called is that of The Columbia, 
27 Fed. Rep. 704, decided by Judge Brown, of 
the Southern District of New York, during the 
present year. In giving his opinion, after re- 
fenring to the fact that, as he understood, the 
question was then pending in this court, the 
judge said: "Awaiting the result of the deter- 
mination of that couit, and without referring 
to the common-law authorities, I shall hold in 
this case, as seems to me most consonant with 
equity and justice, that the pecuniary loss sus- 
tainea by persons who have a legal right to 
support from the deceased, furnishes a ground 
of reclamation against the wrong doer which 
should be recognued and compensated in ad- 
miralty." 

In Monaghan v. B&m^ in Be The Garland, 7 
Can. Sup. Ct. Rep. 410, the Supreme Court of 
Canada ndd that a mother could not sue in 
her own name in admiralty for the loss of the 
life of her son, on the ground that no such ac- 
tion would Ue without the aid of a statute; and 
the Statute of the Province of Ontario, where 
the wrong was done, and which was substanti- 
ally the same as Lord CampbeU's Act, provided 
that the action should be brought in we name 
of the administrator of the deceased person. 
No authoritative judgment was given as to the 
right of an administrator to sue in admiral)^ 
under that Act. This was hi 1882, before The 
Vera Orue. supra, in the House of Lords. 

Such being the state of judicial decisioDs, we 
come now to consider the question on principle. 

tei 
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It [■ DO doubt true that the Scotch law " takes 
oogDliance of the Ion and suffering of the 
bmllf of a penon kilted," and givea a right of 
aciion theiefor under some drcumstances. 
Bell'B Prin. Uws, Scot. 7th ed. p, 984, S 3028; 
CaiUU V. maei, S Paton. 667; Weemtv. MatAia- 
*^i ^ Macq. 310. Such abo ia the law of 
L«13J France. 28 flerlln'a B. 442, ttrba Reparation 
Civile, 6 rV: Botland r. Gtme. 19 Sire;, 969. It 
la said also that auch was the drQ law, but thla 
ta denied by the Supreme Oourt of Louialana 
Id Uvigh t. JT. 0. A C. B. B. Co. 9 L*. Ann. 
495, where Chiff Jttttia Suatia conafden tbe 
•abject In an elaborate opinion after full arga- 
meoL A reargument of the aamo queatiOD wa« 
allowed In Sm-mann r. Jf. 0. <tO. B. B. Cb. 
11 Ia. Ann. 5, and the aame conclusion reached 
after another full argument. Bee also Qrueber'a 
Lex Aqnllla, 17. But however this may be, we 
know of DO cooDtiT that has adopted a ditfei- 
eDt rule on thla anoject for the sea from that 
wblch it malntalna on tbe land; and the mari- 
time law, as accepted and received by maritime 
nations generally, leaves Uie matter untouched. 
It is not mentioned in the laws of OlerOD, of 
Wisbuy, or qf the Hanae Towdb, 1 Pet. Adm. 
Dec. Appi., nor In the Marine Ordinance of 
Louis XIV., 2 Pot Adm. Dec Appz.; and the 
underBtanding of the leading text wrltfrs in 
this country has been that no such action will 
lie in the absence of a statute giving a remedy 
at law for the wrong. Ben. Adm. Sd ed. § 806; 
9 Pan. Ship, & Adm. 860; Henry, Adm. Jnr. 
74. The argument everywhere In support of 
such suits Id admiralty has beeD, Dot that the 
maritime law, as actually administered In oom- 
mon-law countries, la dlffereat from the com- 
mon law in this particular, but that tbe common 
law la not founded on good reason, and Is con- 
trary to " natural CQui^ <u>d the general prio- 
dplei of law." ffloce, however, it is now 



euch a wrong tn the absence of a statute giving 
tbe rigbt, and It has not been shown thikt the 
arltiii 



maritime law, as accepted and recdved by 
maritime nationa mnernl^, has established a 
different rule for ue government of the courts 
of admiralty from thoae which goveni conrta 
of law in mattera of thla kind, we are forced to 
tbe oondnalon that no tucb actton will lie In 
the courts of tbe United States under the gen- 
eral maritima law. Tbe lights of persona la 
IZI41 ^^ particular under the maritime law of this 
' countiT are not difteremt from those uitder the 

common law, and aa it Is the duty of courts to 
declare the law, not to make It, we cannot 
change *^^* rule. 

Tikis brings us to tbe second branch of the 
question, which la, whether, with tbe Statutes 
of Massachusetts and Pennsylvania above re- 
ferred to in force at the time of the collision, 
a suit in rem could be maintained against the 
offending veaeel if brought In time. About Oiia 
we express no opinion, as we are entirely satis- 
fled that thla suit was begun too late. The 
siatutes create a new legal liability, with tlie 
light to a suit for its enforcement, provided the 
suit ia brought whbin twelve months, and not 
otberwiae. The tioM within which the suit 
most be brought operates as a limitation of the 
liability itself aa created, and not of tbe remedy 
alone. It is a condition attached to the right 



all. No one will pretend thai tbe ault 
In Pennsylvania, or the Indictment in Hassa- 
cbusetts, could be maintained if brought or 
found UFter the expiration of the year; and it 
would seem to be clear that. If the odmiraltv 
a rule of right to be oJ- 



of the essence of the right, and the ri^^bt 
Is lost if the time is disregarded, Tbe liability 
and the remedy are created by the same Btut- 
ules, and the limitations of the remedy are, 
therefore, to be treated as limitations of the 
ri^t. No question arises In this case ss to the 
power of a court of admiralty to allow on 
equitable excuse for delay In suing, because no 
excuse of any kind has been showrL Aa to this, 
it only appears that the wrong was done in 
Hay, 1877, and that the suit was not broutcbt 
unUl February, 1863, while the law required it 
to be brought within a year. 

TAe dteree qf Iht Oirevit Ci>ttrtttretienedand 
(fte cauM remanitd, teith initntetioiu to ditmiM 
thttOtt. 

True oopr. Test: _ 

Jamai H. MoKenner, OeA, Sop. Oourt, 0. a 



A0ALU8 L. PALUEB, P(f. <» Err., 

t. 

EBWIN A. HUBSBT. 

(Bee B. a Beportert ed. se-«> 

Sankrupteii—elaimiifimmimiti/ Wider teeUoit 
6117 B. A— odaans tUoMon ly Oatt tour* — 
tKUtoart }uuJvH»ik^o»— certificate trndsr 



IN ERROR to the Boprsme Court of the Sl&tB 
of New Tork. 

On motion to dismiss, (danfaQ.wlth whkli fa 
united a motion to affirm. Ajfirmti, 

The bistot; and facta of the case sfpear In 
the opinion of the court, 

Mr. ArehnMOd W. Speir, for plaintUt ii\ 
error. 

2tr. Samnol W, Bower, for defendant in 
error. 



This record sbowa that on the 18th of Aprl. 
1874, Acalus L. Palmer recovend a jodgmenk 
hi the Supreme Court of New To« agaiiuc 
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Erwin A. Hussey for $82,128. •'^7 on account of 
certain bonds of the United Slates which had 
been placed in his hands by Palmer, and for 
which he bound hhnself by a writing, the ma- 
terial part of which is as follows; 

**These bonds we hold subject to the order 
of A. L. Palmer, at ten days' notice, agreeing 
to collect the coupons for his account, free of 
char j^, and to allow him two percent per annum 
interest on the par value of said bonds, said in- 
terest to commence and coimt June 1, 1866; in- 
terest on the 7-80 bonds payable June and De- 
cember 16; on 6-20 May and November 1. 

"E. A. HUBSBY A Co." 

[97] In the complaint it was alleged that the 

bonds "were reoeived by the defendant from 
the plaintUBF as his agent and broker, in a fidu- 
ciary capacity, upon the arrangement and 
agreement as contained" in the foresoing paper; 
'*that the said defendant, without ue authority 
or permission of the plaintiff, has fraudulently 
ana willfully sold, disposed of, and misapplied 
the sdd bonds, and has refused to deliver up 
the same to the said plaintiff, who has fre- 
quently demanded the same from him, and 
given the notice so to do as required by the 
agreement." This was denied in the answer, 
llie suit was begun September 7, 1868. 

On the 20th of January. 1868, Hussey filed 
his petition in bankrupt^, and was duly ad- 
judicated a bankrupt January 24. On the 17th 
of May, 1860, he received his final discharge. 
Tlie record does not show when his application 
for adiscliarge was made to the bankrupt court. 
On the 12th of June, 1880, he moved the su- 
preme court to perpetually enjoin the collection 
of the judgment in favor of Palmer because of 
his discharge. In his affidavit in support of this 
motion, and which presents the grounds of the 
relief asked, it is stated: 

"That, amonff other grounds of oblection to 
my disclu&rge in nankruptcv made by the plsdnt- 
iff, it was charged that I nave been guilty of 
improper and undue delay in said proceedings. 
That that question was presented to the court 
and fully explained, and the court decided that 
1 was not guiltr of laches, and was entitled to 
my discharge. 

In opposition to the motion the counsel of 
Palmer filed a counter affidavit setting forth 
the erounds of defense, and, amonj^ others, 
that Uie judgment was an adjudication mat ' 'The 
bonds were received in a fiduciary capacity," 
and were "fraudulently and willfully sold, ois- 
po8ed of, and misapplied by Hussey." 

The supreme court, both at special and gen- 
eral term, denied the motion on the ground that 
the judgment on its face showed that the debt 
was created by fraud, and while Hussey was 
acting in such a fidudarv capacity as to pre- 
vent the discharge in bankruptcy irom operat- 
ing as a release. This order was reversed by 
Mg] the court of appeals, and the execution of the 
judgment perpetually enjoined, because the 
fraud and trust established bv the findings 
were not of a character to bar the effect of the 
discbarge. To reverse that tadgment this writ 
of error was brought, which Hussey now moves 
to dismiss because no federal question was raised 
or decided, and with this motion he has united 
a motion to affirm under Rule 6, section 5. 

The motion to dismUs is denied. Palmer in 
his Affidavit, which in this case t^es the place 
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of technical pleading, specially set m> and 
claimed an immunity under section 6117 of the 
Revised Statutes from the operation of the di^ 
charge in bankruptcy, because of the fraudu- 
lent and fiduciaiy character of his debt, and 
the decision was against him. This fives us 
jurisdiction,since the exemption depenas on the 
construction and effect of section 5117, which 
provides that "No debt created by the fraud 
♦ ♦ * of the bankrupt, or • ♦ • while acting 
in any fiduciary character, shall be discharged 
by proceedings in bankruptcy." As the £fi- 
davit of Hussey set forth the date of the adju- 
dication in bankruptcy and the date of ois- 
charge, the question of delay in making an ap- 
plication, and the construction and effect of sec- 
tion 5108 may also, perhaps, have been raised 
on the record. The opinion of the court of ap- 
I)eals shows that both of these Questions were 
actually presented to and deddea by that court. 
Palmer v. ffuuey, 87 N. Y. 808. 

Upon the facts set forth in the affidavit of 
Hussey, which are not denied in the counter af- 
fidavit of the attome;^ of Palmer, and upon the 
facts as they appear in the record of the judg- 
ment to be enjoined, it is clear that, under tSe 
ruling of this court in Henneguin y. OZmm, 111 
U. S. 677 [Bk. 28, L. ed. 566], there was bo 
such fraud in the creation of the debt, and no 
such trust in respect to the possession of the 
bonds by Hussey, as to bar the operation of the 
discharge. 

By section 5119 of the Revised Statutes, the 
certificate of disdiarfl^ is made conclusive evi- 
dence in favor of the bankrupt. ' of the fact and 
regularity of such discharge. We must pre- 
sume, therefore, that the application was made 
within the time required by section 5108, or, if 
not, that any delay there may have been was 
satisfactorily explained before the discharge 
was granted. The certificate is conclusive on 
this question. 

As these are the only federal questions pre- 
sented, and one has been already settled by our 
decision in Henneguin y. Olews, and the other 
needs no further argument, the motion to af- 
firm is granted, 
Afflrmed. 

T^eoopy. Test: 

James H. MoKenney, Clerk, Sop. Ooorti U. 8. 



NEW TORE, LAKE ERIE AlO) WEST- 
ERN RAILROAD COMPANT. Appi. 

V. 

TOM NIOKALS st al 
(See S. 0. Reporter*B ed. I06-81U 

Railroad eoTporations—" plan and agreement 
for reorganization of the Brie Eailtoay Com^ 
pany— directors may devote profits to improve- 
ments instead of dividends, 

L The provision of the **plan and agreement** for 
the reorganization of the Brie Railway Company 

arhioh was also contained In the arttdes of assocla- 
on of the new Company), that certain preferred 
stock should he issued '^entitling the holders to 
noncumulatlve dividends, at the rate of per cent 

Ser annum in preference to the payment of any 
iyidend on the common stock, but dependent on 
the profits of each particular year, as declared by 
the board of directors,** did not operate to deprlvA 
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the dlreoton of the dtoeretton twith wfaloh manage 
loff BgeaiM of oorporatloos are usually Invested 
wnen distributtnir the eamlnsn of property oom- 
mltted to thehr hands. *' t— ^ 

2. The words*" as declared by the board of direct- 
ors** In this paasace refer to '^ dividends,** and not 
to "^profits.** The directors therefore had the power 
to devote the profits of any given year to improve- 
ments of the property to the exclusion of any divi^ 
dend to the preferrea stockholders. 

8. The fact that the report of the directors to the 
shareholders and bondnoldOTs for the year 1880 
showed** a netprofit from the operations of the 
year of §1,790,620.71,** does not enable the preferred 
stockholders to maintain an action against the 
Oompony for a dividend. 

[No. 22.] 

Argued Jfao. i, B, 1886. Decided Nov. SB, 1886. 

APPEAL from the Circuit Ck>art of the United 
States for the Southern District of New 
York. Betened. 

The case is stated b^the court 

Meetn. WUliam jD. Shipman, B. H. 
Brist<nr and David Wilkax, ror appellant: 

In no aspect can these preferred stockhold- 
ers be deemed, either in law or equity, to be 
creditors or quasi creditors of the Company. 
Their relation to the Company is, pure and 
simple, that of stockholders. On this point the 
authorities are not only decisive, but in their 
scope and effect go further, and hold that where 
a party subscribes for and takes preferred stock, 
the payment for which is substantially a loan 
or aavance of monev to the company, he is 
still a stockholder and not a creditor. This has 
been repeatedly held where the stock was not 
only preferred, but dividends thereon at a giv^n 
annual rate guarantied by the company issu- 
ingit. 

WiUistony. Mi€h,8.dtir.I.B,B.Oo.lSAlien, 
400: Tqft v. Hart. Prov. A F.R.R. 0. 8 R. 1. 810. 

The phraseology of the thirteenth section of 
the plan and agreement is consistent with no 
other view. It places the holders of preferred 
stock in the same category as the holders of 
oonunon stock, with only one qualification. It 
lOes the words "dividends" and "dividend" 
in the same sense, and us equally applicable to 
both. The words, "as declared by the board 
of directors," are clearly used in the ordinary 
sense, and refer to the setting apart net profits 
for distribution through the oedaration of a 
dividend. There is no such thing known in 
our law, or in the practice of our corporadons, 
as a " declaration of profits," as distmguished 
from a declaration of dividends. The words, 
"as declared by the board of directors," refer 
to a formal, official and final act of the board 
on the subject matter. " Profits " are not in 
any official or le^al sense "declared." As they 
may appear on &e books, they are the result 
of ue particular account of whidi they are the 
outcome. The account is made up by the book- 
keeper or auditor and speaks for itself. A cer- 
tification or repetition of the account, or its 
result, in a report does not change its status or 
quality, or the relation of the stockholders to 
the fund. In any other view the words, "as 
declared by the 6oard of directors," have no 
meaning and perform no office. 

See &. John v. EHe R. Oo. 22 Wall. 185-148 
(89 U. 8. bk. 22, L. ed. 748-746); Warren ▼. 
King, 106 U. S. 889 (27: 769); St. John y. ErU R 
Oo. 10 BUtchf . 271, 279. 
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The complainants, therefore, being pref erica 
stockholders entitled to diyidends, and not 
creditors entitled to the payment of a debt, 
what are their rights in the eye of the law un- 
der the thirteenth section? The answer is that 
they haye a riffht to be preferred to the com- 
mon stockholaers in the distribution of the 
profits. In other words, if the directors con- 
sider it proper, in view of the affairs of the 
Company as a whole, to declare any dividend, 
they must first declare one at the rate of 6 per 
cent, payable to the preferred stockholders. In 
administering the affairs of a corporation the 
directors have many implied powers, one of 
which is to determine whether a dividend 
should be declared or not, and at what rate. 
The law invests them with a discretion in this 
particular. If they deem it wise and prudent 
to accumulate a portion of the surplus earnings 
to meet future continjfi;encies, or to apply them 
to the improvement of the property for its more 
efficient and profitable working and the bettet 
security of all concerned, including the bond- 
holders and other creditors, the stockholderb 
and the public, so far as their duty to the pub- 
lic is concerned, they have the right and power 
to do so. To this eyery stockholder, preferred 
as well as common, assents when he becomes an 
owner of shares. 

CUarwU&r v. Meredith, 1 Wall 25, 40 (68 U. 
S. bk. 17, L. ed. 604, 608); Morawetz, Private 
0>rp. p. 851, g 848; Union Poc. R R. Oo. y. 
U. 8. 99 U. 8. 402 (25: 274). 

This discretionary power of the directon 
must be exercised honaflde and in a reasonable 
manner, and within these limits the courts re- 
gard their action as final and do not disturb it. 

Bamoflrd v. Vermont <ft Man. R R, Oo, 7 
Allen, 521: Kamiee v. Roehetter d Oen. Vol. R 
R. Oo. 4 Abb. Pr. N. 8. 107: Ouiver v. Ren» 
Real Bit. Oo. 91 Pa. 867; Riehardeon y. Ver- 
mont ete. RROo.UYi. 622; Btevem y. South 
Devon R Oo.9 Hare. 818, 826. 

Stfll further; the directon^ report shows that 
the surplus over and above opmtiue expensee 
and fixed charses has been expended upon im- 

Sroyements absolutely necessary to fully 
eyelop the business and economically operate 
the road. There are therefore no surplus profit* 
arising from the business of the Corporation; 
for expenses such ai these are a part of its busi- 
ness and are chargeable against the earnings 
before any diyidends can be paid. They are 
liabilities which the directors are authorized to 
incur. According to well established rulea^ 
therefore, Uiey must be discharged before any- 
thing is payable in dividends. 

ifimma y. PoUmac Oo. 8 Pet 281» 280 (8S 
U. 8. bk. 8, L. ed. 945, 947), Owrran y. State^ 
51 How. 804 (56 U. 8. 14: 705); R. R Oo. y. 
Eou>ard, 7 WaU. 892 (74 U. 8. 19: 117). 

Mr. C* E* TnLey* for appellees: 

The special contract of the articles of associ* 
ation overrides any discretionary power the 
directors ndght otherwise haye. 

Batee v. Androeooggin A Ken. R.R Oo.4Sk 
Me. 491; Boardman y. L.8.SM.SRR Oo. 
84N.Y.157. 

Were it not for the expressiona " noncuma- 
lativc dividends," and "dependent on the profit* 
of eadi particular year/' the diyidends in ar- 

119 U. & 



1888. 



New Tobk, Lake Bsn AifD Wrstbrh R. R Co. t. Niokaxa 



80^-811 



rears would have to be made up before dlyi- 
dendfl could be paid on the common stock. 

Prtmtv ▼. M. 8, A N. L U^ B, Co, 1 Hun» 
866; 85 N. Y.273; AMftfnumT. X. 8, AM. 8. B. 
R.€h,9upra; Renryy.Q. N, R.Oo. 4Kay & J. 1; 
Matthew ▼ Sams, 6 Jur. N. S. part 1, 284; 
AOm T. L.AE,R. B. €h. 25 Weekly K 624; 
Dent ▼. London lYamway Co Eng. L. R. 16 
Cb. Div. p. 868. 

Such a provision or contract necessarily ab- 
rogates any discretionary power of the direct- 

OT8. 

BamardY. V.AM.B.BCd,7 Allen, 621; 
Riehardion ▼. 8am€, 44 Vt 618: Weti Chutet 
etc, Co, T. Jaek»n,n Pa. 821; SooW^, Bafi$ Fir$ 
Im. Co, 7 Paige, 188. 

In the case at bar, there were certainly profits 
of the particular year, and the profits as sudi 
had been declared oy the board of directors in 
Iheir report to the stockholders. Every requiro- 
ment of the contract had been thus complied 
with, for by no possible construction can the 
words "as declared by the board of directors," 
be held to relate to other than the " profits of 
each particular year.'* Similar language is 
used respecting the payment of interest on the 
" noncumulatnre income bonds," provided for 
in paragraph 10 of the articles of association; it 
is made dependent upon "the net eaminffs of " 
the Company for that year, as declared by Uie 
board of directors. 

The reported cases upon the p referred stock 
of the appellant's predecessor company ( I!4omp- 
9on Y, Jl. B. B, Gi>, 4& How. Pr. (6, and 8t. 
John V. Sams, 10 Blatchf. 271; 8. C. 22 WaU. 
186 (SOU. S. bk. 22, L. ed. 748) turn upon the 
intendment of the special clause or contract 
there appearing. They demonstrate, however, 
the proposition that preferred stock represents 
a contract, the extent and legal effect whereof 
depend upon the terms and conditions of the 
contract Uself , as interpreted under the ordi- 
aaiy rules of law. 

(208] ^r. Justice Hajrlaa delivered the cqilnlon 
of the court: 

By the decree below it was adjudged, in ao- 
oordance with the prayer of the bill, that the 
Kew York, Lake Erie and Western Railroad 
Company was required by its articles of asso- 
ciation to declare a dividend of 6 percent upon 
its preferred stock, for the year ending Sep- 
tember 80, 1880, payable out of the net profits 
accruing that year from the use of its propoty, 
after meeting operating expenses, interest on 
funded debt, rentals of leased lines and other 
fixed charges. AJudgment was rendered 
asainst it for $20,280— ue amount wUch the 
puintifb would have received if a dividend had 
oeen made — with interest thereon from January 
16, 1881, to the date of the decree, and also for 
their costs and disbursements. The cause was 
referred to a special commissioner to ascertain 
the names of all other parties entitled to receive 
similar dividends. 

The case made by the pleadings, exhibits, 
andproofo is substantially as will now be stated. 

The Itoners* Loan and Trust Company hav- 
ing eommenced an action in the Supreme Court 
ofi^ew York for the foreclosure <n two mort- 
gages executed by the Brie Railway Cconpany 
upon its line of railway, property, rights, privi- 
l^SM and franchi ses one of September 1» 1870, 
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to secure its obligations known as first consoli* 
dated mortgage bonds and sterling kum bonds, 
and the other of February 4, 187C to secure its 
obligations known as second consolidated mort 
gage bonds and gold convertible bonds — and 
having also brought ancillary suits for the fore- [M9) 
closure of the same mortgages in the States of 
New Jersey and Pennsylvania, certain parties, 
on the 14th of December, 1877, enterea into a 
plan and agreement for the readjustment of 
their rights In the mortgaged premises upon an 
equitaUe basis. Those constituting in that 
agreement the parties of the first part were 
holders of conmion and preferred stock of the 
Erie Railway Company, of coupons of the first 
consolidated mortgage and sterlmg loan bonds, 
and of bonds and coupons both St the secona 
consolidated mortgage and gold convertible 
series. The parties of the second part, Edwin 
D. Morgan, John Lowber Welsh, and David 
A. Wells, were purchasing trustees. The agree- 
ment provided for coopmtion in all proceed- 
ings for final foreclosures and sales in the re- 
spective States under the mortgage of Febru- 
ary 4, 1874; for the purchase of the moT^Bged 
Premises and franchises by the trustees with 
onds and coupons and other means to be placed 
at their disposal for that purpose by the parties 
of the first part; and for the organization bv such 
trustees, in conformity with the laws of New 
York, of a new corporation, with an amount 
of stock not exceeding the then amount of the 
stock of the Erie Railway Company, and which 
should hold the property, rights and franchises 
so purchased, subject to six prior mortgages 
then resting upon the premises or upon piut oi 
them, including the first consolidated mortgage 
of S^)tember 1, 1870. The new Corporatioo 
was required, as the consideration for the prop- 
erty, rights and franchises purchased, to delivei 
to the purdes of the first part its funded coupon 
bonds, bearing interest at 7 per cent hi gold, 
to an amount equal in the aggregate to the cou- 
pons of the first consolidated mortgage to be 
funded by those parties; morteage bonds, bear- 
ing 6 per cent interest in gold, to an amount 
aual to the principal of the second consolidat- 
and jgold convertible bonds held by the par- 
ties and secured by the mortgage of February 
4, 1874— the back interest to be represented by 
funded coupon bonds, la reference to the ster- 
ling loan bcKids, the agreement provided that 
they should be rmrded as having been ex- 
changed for the &st consolidatea mortgage [8001 
bondson thefirstof September,1876, thecoupons 
due on that day being funded at the rate of 6 per 
cent per annum as it stood previous to such as- 
sumed exchange. 

The provisions of the plan and agreement 
which bear more or less upon the question be- 
fore the court, are as follows: 

"18. Preferred stock, to an amount equal to 
the preferred stock of the Erie Railway Com- 
pany now outstanding, to wit: eighty-five thou- 
sand three hundred and sixty-nine (85,860) 
shares.of the nominal amount of one hundred 
dollars each, entitlinff the holders to noncumu- 
hitive dividends, at the rate of six per cent per 
annum, in preference to the pavment of any 
dividend on Uie conunon stock, Irat dependent 
on the profits of each particular year, as de- 
clared by the board of directors. 

" 14. Common stock, to an amount eoual to 
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the amotmt of the commoii stock of the said 
compaDv DOW outstanding; to wit, fteven hun- 
dred and eighty thousand snares, of the nominal 
amount of one hundred dollars each." 

'* 18. Preferred stock of the old company, 
in respect of which three dollars gold for each 
share has heen or may he paid, and common 
stock of the old company, in respect of which 
six dollars gold per share has been paid or may 
be fMud, may be exchanged for the new stock, 
in paragrapns 18 and 14 mentioned, share per 
share, preferred for preferred, and common for 
common, without any liability to make any 
further psr^ment in respect of such new stock: 
Provided, however , Thatsuch new stock, whether 
common or preferred, shiUl be issued and held 
in conformity with and subieot to the trust for 
Yotlne hereinafter mentioned. 

" 19. In addition to the new common and 
preferred stock, the parties oi the first part 
shall also receiye for tne amount of such pay- 
ments, as mentioned in the last preceding para- 
graph, noncumulatiye income bonds, wiUiout 
mortirage security, payable in gold, in London 
and Kew York, on the first day of Jime, 1977, 
and bearing interest from December 1, 1879, 
also payable in gold, in London and New York, 
at the rate of six*per cent per annum, or at such 
lesser rate for any fiscal year as the net earn- 
ings of the company for that year, as declared 
by the board of directors and applicable for the 
purpose, shall be sufficient to satisfy; these 
bonds to have yearly coupons attached. 

" 20. Preferred stock, in respect of which 
two dollars gold per share has been paid or may 
be paid, and common stock, in respect of which 
four dollars gold per share has been or may be 
paid, may be exchanged share for share, but 
in conformity with and subject to the said trust 
for voting, for new stock of like class, without 
any liability to make any further payment in 
respect of such new stock; but no income bonds 
or other obli^tion or security shall be issued 
or delivered ra respect of such reduoad pay- 
ments. 

"21. * * *; and all pajnnents made or to be 
made in respect of ola, preferred or conmion 
stock shall be deemed to be in consideration of 
the concessions and agreements made by the 
holders of the said first and second consolidated 
mortffage and gold-convertible bonds, the avail- 
able funds resulting from such concessions be- 
ing used for the improvement or increase of the 
property of the new Company. 

" 22. The stock of the new Company, both 
common and preferred, not required for ex- 
change as above provided, may, with the con- 
sent of the parties of the first part, but not 
otherwise, be issued and disposed of by Uie 
Company for its own benefit, at such rates and 
upon such terms as to the said Company may 
seem proper. All moneys which have been 
or may hereafter be paid in respect of stock as 
above set forth, and which sba^l not be required 
for the purpose of carrying into execution this 
plan and agreement, sliall be expended for the 
benefit of said new Company, or in the im- 
provement or increase of its property, under 
the direction of the parties of the first part, and 
any balance not so expended shall be paid over 
to the said new Company." 

The property and franchises in question were 
sold under decrees of foreclosure on the 24th of 
tG6 



April, 1878, and were purchased by the trustees, 
subject to the before mentioned six morteagcs. 
Lnmediately thereafter, on April 26, 1878, the 
purchasing committee and their associates or- 
ganized the New York, Ldte Erie and Western 
Kailroad Company, in conformity with statutes 
providing for the reorganization of railroads 
sold imder mortgage, and for the formation in 
such cases of new companies. Laws, N. Y. 1874, 
chap. 4a0; Id. 1876, chap. 446. The provisions 
of the before mentioned plan and agreement 
were set out in the articles of assodation. On 
the 9th of December, 1880, the board of di- 
rectors submitted to shareholders and bond- 
holders a i*eport of the operations of the new 
Company for the fiscal year ending September 
80, 1880, from which it appears that the noss 
earnings for that year were |18,698, 108.86, 
while operating expenses were $11,648,925.85, 
leaving $7,049,188.51 as " net earnings from 
traffic.^' To thissumthereportadds $783,956.65 
"as earnings from other sources," making 
$7,883,140.16 as the total earnings for the year 
in question. From the last sum, $6,042,519.45 
were deducted for " interest on funded debt, 
rentals of leased lines and other charges," 
leaving, in the language of the report, " a net 
profit from the operations of the year of 
$1,790,620.71." Referring to the latter sum, 
the report continues: " Tms amount, together 
with $737,119.84 received during the year from 
the assessments paid on ;he stock of the Brie 
Railway Company, has been applied to the 
building of double tradk, erection of buildings, 
providing additional equipment, acquiringand 
construcung docks at Buffalo and Jersey City, 
and to the addition of other improvements to 
the road and property." 

The theory of the present salt is that the 
sum of $1,790,620.71— ascertahied to be the 
"net profit" derived from the operations of the 
Company for the fiscal year ending September 
80, 1880, after paying operating expenses and 
fixed charges— constituted a fund applicable, 

Srimarily, to the pajnnent of a 6 per cent divi- 
end upon preferred stock. The use of that 
fund for any other purpose was, it is claimed, 
a breach of trust on the part of the Company 
and a violation of rights secured to preferred 
stockholders, both by the plan and agreement 
of December 14, 1877, and by the Company's ar- 
ticles of association. On the day the directors 
made their report to shareholders, they declared, 
by resolution, that in the then condition of the 
Company's property they did not " deem it 
wise or expedient to declare a dividend upon 
its preferred stock." It also clearly appears 
in evidence that the earnings for the year in 
question, after paying openmng expenses and 
fixed charges, together with the amount real- 
ized from assessments paid on stocky were, in 
good faith, used in improving the Company's 
road and other property; that these improve- 
ments were in pursuance of a general plan 
marked out pending negotiations for reorganiza- 
tion; that the estimate of their extent and cost 
was made with reference to a general imder- 
standing that they would be conmienced and 
carried to completion as rapidly as possible 
with money derived from assessments on stock- 
holders, from concessions of interest by bond- 
holders, from earnings of the Company, and 
from other sources; that the capacity of the 
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Companj to make earnings with less cxoense 
than formerly in proportion to seryicereDdTered 
and therefore its ability to earn the net profit 
which it did in 1880, was due to the bettered 
condition of the road and its equipment aris- 
ing from these improvements, "tnus, in the 
Increase of traffic, and in the rodaction of ex- 
penses, producing this resoltof $1,790,630.7^ 
The tcsumony of Mr. Jewett, the president of 
the Ck>mpany, which is nncontradu^ted bj any 
evidence in the record, is that the use of that 
fund in the way in which it was applied was 
imperatively demanded by Uie interests as well 
of creditors, shareholders, and bondholders, as 
of the public. In answer to the question, 
whether these eroenditures increased the earn- 
ing capacity of the road and diminished rela- 
tively the expense of doing bivdness, he said : 
" In my Judgment, if these improvements had 
not been made, and most judiciously made, the 
Company could not have paid its fixed diarges; 
U vmild hone again gone into bankruptcy and 
U^ entire intereei ef the itoekhotdere been de- 
etroued,'* 

The court below adjudged, in efFect, that the 
right to a dividend, for the year ending Sep- 
tember 80, 1880, payable out of the "net profit" 
arishi^ from the operations for that period, 
was absolutely secured to preferred stockhold- 
ers both bv the plan and agreement and by Uie 
articles of association. Such, it held, was the 
contract between the Company and the pre- 
(aOftj f erred stockholders, wMch the court was not at 
liberty to disi^Kard. This, in our judgment, 
is an erroneous Interpretation of both the agree- 
ment and the Company's charter. There is 
nothing in the language of either necessarily 
depriving the directors of the discretion with 
which managing agents of corporations are 
usually inve&d when distributing the earnings 
of proper^ committed to their hands. As 
was said by the court, in ClearwUer v Mere- 
dith, 1 Wall. 25, 40 [08 U. 8. bk. 17, L. ed. 
604, 608], " When any person takes stock in a 
railroad corporation he has entered into a con- 
tract with the company that his interests shaU 
be subject to the direction and control of the 
proper authorities of the corporation to accom- 
plish the object for which the company was 
organized." The dixectora of such corpora- 
tions, having opportunities not ordinarily pos- 
seased by others of knowing the resources and 
condition of the property under Uieir control, 
are in a better position tnan stockholders to de- 
termine whether, in view of the duties which 
the corporation owes to the public, and of aU 
its liabuities, it will be prudent in any particu- 
lar year to declare a dividend upon stodL 
Whfle their authority in respect of these mat- 
ters may, of oooTBe, be controlled or modified 
Irr the Company's diarter, and while the power 
of the courts maybe invoked for the protection 
(3ft stockholders against bad faith upon the part 
id the directors, we should hesitate to assume 
that either the Lesjslature or the parties in- 
tended to deprive me corporation, by its man- 
ri, of the power to protect the interests of 
including the public, by using earnings 
when necessary, or when, in good f aith,believe(i 
to be necessary, for the preservation or im- 
provement of the property intrusted to its con- 
trol 
The daim of the appellees is based mainly 
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on the thirteenth article of the agreement of 
1877. It is contended that, as the noncumu- 
lative dividends to which preferred stockhold- 
ers were entitled was " dependent on the profits 
of each particular year, as declared by the 
board of directors," the intention was to re- 
quire the declaration and payment of a divi' 
aend in every year when it shouhl be officially 
declared that ttiere were net profits from tbie 
operations of that year. 

It is not without significance that the words 
just quoted from Uie preliminary agreement for [805|j 
organization are omitted from that paragraph of ^ 

the articles of association which, m obedience 
to the requirement of the statute (Laws, 1876, 
chap. 446, § 1, subd. 2), specifies the rights of 
each class of stockholders. That paragraph 
provides that the holders of preferred stock 
shall be entitled to " noncnmulative dividends 
at the rate of 6 per cent per annum in pref- 
erence to the payment or any dividend on 
common stock. ^ The omission, in that con- 
nection, of the words " but dependent on the 
profits of each particular year, as declared by 
the board of directors/' g{ves some force to the 
suggestion of counsel that the contemporaneous 
construction of those words by the pcurties was, 
that they conferred no such right upon pre- 
ferred stockholders as they now claim. Inde- 
pendently of this view, we are of opinion that 
the contention of appellees is not sustained 
by a reasonable construction of the agreement. 
That instrument did, indeed, provide for pre- 
ferred shareholders bein^ paid a dividend of 6 
per cent before any diviaend was paid to com- 
mon shareholders. But it was not intended to 
confer upon the former an absolute right to a 
dividend in any particular year., dependent 
alone on the fact, or the official ascertainment of 
the fact, that there were profits in that vear, after 
paying operating expenses and fixed charges. 
The words of the thirteenth article *' as de- 
clared by the board of directors" do not qual- 
ify the words "dependent on the profits for 
each particular vear." They should rather be 
read in connection with the preceding words, 
" noncumulative dividends, at the rate of o 
per cent per annum, in {reference to the pay- 
ment of any dividend on the common stock.** 
Preferred stockholders of the old company, re- 
ceiving in exchange preferred stock in the new 
Company, did not thereby become creditors of 
Uie latter. Their payments on account of old 
stock were in consideration of the concessions 
and agreements made by bondholders^'' In cer- 
tain c&cumstances they also received income 
bonds. Thev were stockholders in the old cor- 
poration, and they held that relation to the re- 
organized Company. What'was stipulated to 
be paid to them asholders of preferred stock In 
the new Company was not a debt, payable in 
every event out of the general funds of the 
Ccnporation, but a diviaend, " as declared by [306] 
Uie Doaid of directors," and payable out of 
such portion of the profits as should be set 
apart for distribution among shareholders; non- 
cumulative, because, " dependent on the profits 
of each particular year," and not to be fastened 
on the profits of sucoeedinff years. That the 
parties contemplated a declaration of a divi- 
dend, and not a mere statement of net profits 
during a designated period, is made evident by 
the requirement that " dividends *^ to preferred 
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stockholders should be paid " in preference to 
the payment of anydi^dend on the common 
stock. '^ This language is not consistent with 
the theoiT that the holders of preferred stock 
were entitled to 6 per cent thereon pimply be- 
cause there were profits, and irre^)ective of any 
declaration of a dividend. A declaration of 
profits, as, in itself, and without further action 
by the directors, entitling shareholders to divi- 
dends, is unknown in the law or in the prac- 
tice of coiporatioDs. Dividends are "declared" 
by some formal act of the corporation; the 
question whether there are or are not profits 
being settled entirely by the accounts of the 
company as kept by subordinate officers, not by 
the mere statement of directors as to what ai>- 
pears upon its books. 

A different view would lead to results which 
sound policy would seem to forbid, and which, 
therefore, it is not to be supposed were contem- 

Elated bv the parties. For, if preferred stock- 
olders oecome entitled to dividends upon a 
mere ascertainment of profits for a {articular 
year, the duty of the company to maintain its 
track and cars in such condition as to accom- 
modate the public and provide for the safe 
transportation of passengers and freight would 
be subordinate to their r^ht to pavment out of 
the funds remaining on hand after meeting 
current exx)enses and fixed charges. Indeed, 
there is some ground to contend that, accordhig 
to appellees' inter^M^tation of the charter, the 
directors were not at liberty, in any vear when 
the current receipts were in excess of operating 
expenses, to pay even interest on funded debt, 
or rentals of leased lines, before paying a divi- 
dend on preferred stock. We are of opinion, 
that while the agreement of 1877 and the arti- 
cles of associatu>n sustain the claim of pre- 
ferred stockholders to a 6 per cent dividend in 
advance of common stocsholders, the former 
are not entitled, of right, to dividends, payable 
out of the net profits accruing in any particu- 
lar year, unless the directors of the Company 
formally declare, or ought to declare, a divi- 
dend payable out of sucli profits; and whether 
a dividend should be declared in any year is a 
matter belonging in the first instance to the di- 
rectors to determine, with reference to the con- 
dition of the Company's property and affairs 
as a whole. As the evidence shows that the 
profits for the year ending September 80, 1880, 
were applied to objects that were legitimate 
and proper, and as the condition of the Com- 
pany was not such as to make the declaration 
of a dividend a duty upon the part of the di- 
rectors, we perceive no ground upon which 
the claim of the appellees can be sustained. 

Attention is called by counsel to the language 
of the nineteenth article of the plan and agree- 
ment of reorganization, as throwing some light 
on the true interpretation of the tSirteenth ar- 
ticle. We do not think that that article aids the 
contention of appellees. The noncumulative 
income bonds, provided for in the nineteenth ar- 
ticle, were to bear 6 per cent interest, or such less- 
er rate, " for any fiscal year, as the net eam- 
ninn of the Company for that year, as declared 
by the board of directors and applicable for the 
purpose, shall be sufficient to satisfy." So for 
from these words aiding the contention of appel- 
lees, they tend to show that the directors had the 
right to determine whether the condition of the 



Company did not require a reduction of the In- 
terest. Such, we think, is the meaning of the 
words "and applicable for the purpose." The 
applicability oi net earnings tor interest on 
such income bonds could only be determmed 
by them. 

A case very much resembling this is 8t, John 
V. Erie R. CG., 22 WaU. 186, 147 [89 U. 8. bk. 
22, L. ed. 748-746]. Certain creditors of that 
company received preferred stock, in lieu oi 
payment of their debts, under a clause of 
its charter providing that such stock should be 
entitled "to preferrSi dividends out of the net 
earnings of said road (if earned in the current 
year, but not otherwise), not to exceed 7 per 
cent in any one year, payable semi-annual- 
ly, after payment of mort^ige hiterest and de- 
layed coupons in full." A preferred stock- 
holder sought by suit to enforce full payment 
of his dividends from the net earnings, prior to 
any payment on account of new leases of roads, 
or of debts subsequently contracted for borrow- 
ed money used in the repair and equipment of 
the road, in paying rent on leased fines, and 
interest on the money so borrowed. The cir- 
cuit court (10 Blatclif. 271) said: "What it 
(the stock) is entitled to Is 'dividends.' and only 
'dividends/ and they are of a defined and spe- 
cial character. It is entitled to nothing else. It 
has no privilege or priority by reason of being 
preferred sto&, except in reference to stock 
Uiat is not so preferred, that is, common stock. 
In reference to such common stock the preferred 
stock is entitled to its specified preferential 
dividends, and is not entitled to anything else 
in reference to anything." Upon appeal to this 
court it was held that the suit could not be 
maintained; that the takers of t)ie preferred 
stock had abandoned their position as creditors 
and assumed that of stockholders, in which 
capacity they could claim dividends only 
when mey were declared or should be declared.; 
that they were only entitled to dividends 
out of the net eamincs of the principal road 
and its adjuncts accrmng in the current year; 
Uiat, as the company had not agreed to be 
limited in the exercise of its faculties and 
franchises, it had the right to conduct its oper- 
ations in good faith as it might see fit; and 
that the materials for the computation of its 
net earnings in any particular vear were to 
be derived from all of its operations, viewing 
its business as a unit, and not from a part of its 
operations, or without reference to tae neces- 
sary and legitimate purposes to which its cur- 
rent receipts might be applied for the benefit of 
all interested in the property. These princi- 
ples were again applied in the analogous case 
of Warren r. King, 108 U. S. 880 [Bk. 27, L. 
ed. 7691. See also Union Pae, R R Co, y. 
U. 8. 99 U. S. 402 [Bk. 25, L. ed. 274]; Bar. 
nard y. Vermont dt Mass, R R Co. 7 Allen, 
521; WiOiHon v. Mich. S.dbKLRR, Cb.13 Al- 
len. 400; Chqtree v. Rutland B, R Co,, 55 Vt. 
110; Tah V. Ha/rtf<yrd, P. <§ ^. iZ. 5. Cb.8 R L 
8i0; Elkim v. Camden d Atktnttc R B.Co.W 
N. J. Eq. 288; Lockfuvrt y. Van AUdyne. 81 Mich. 
76; (Mwr y. Beno Beal BH. Go, 91 Pft. 867. 

The views we have eroressed are not Incon- 
sistent with the adiudged cases upon which ap- 
pellees' counsel chiefly rely. A brief refer- 
ence to some of them will.be sufficient. In 
Deni y. London Tramway Co. 16 Ch. Div. 844, 
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decided b^ Sir Gtorge Josel, Master of the 
KoUb, at special term, the oompany increased 
iti capital stock by an issue of shares of the 
8ime denomination as the prior shares, ''bear- 
ing a preferential diyidend of 6 per cent per 
iDDum OTer the present shares of the company, 
dependent upon the profits of the particular 
jearcmly.'' There the question was whether 
the company was bound to pay preferred stock- 
holders the amount of a dfyiaend declared for 
the half year endixig December 81, 1878. but 
which it nas ref usea to pay,and aUo a dividend 
for the year 1879, which, it is to be inferred 
from the report of the case, ought to have been 
declared. The precise point determined is 
shown in these remarks of the court: "The 
argument of the company amounts to this, that 
ioasmuch as they have improperly paid to their 
ordinary slfareholders very large sums of mon- 
e7 which did not belong to them,they, the com- 
pany, are entitled to make good that defidencv 
by takinff away the fund available for the pref- 
erence shareholders, to an amount required to 
pat the tramway in proper order. When the 
argument is stated in that way, it is clear tl at 
it cannot be sustained. The comnany either 
have a right to recover back from the ordinary 
shaieholders any sums overpaid, or not If they 
have a right, th^ must recover them; if they 
have no nght to recover them, a fortioH they 
hare no right to recover them from the prefer- 
ence shareholders, and, of course, still less right 
to take away the dividends from the preference 
sha^reholders." 

It is scarcely necessary to say that the pres- 
ent case is entire! v different from the one de- 
cided by the English court No question was 
raised in the latter as to the authcoity and dis- 
cretion of directors to use earnings for the im- 
provement of tiie corporate property from year 
to year. In was, in effect, a contest simply be- 
tween preferred and common stoddiolders. 
|I0! The only point decided was that the payment 
of large sums of money to common stockhold- 
ers, which should have been used in the repair 
of the tramway, was not a valid ground for re- 
faring to pay preferred stockholders dividends 
to which they were entitled. To withhold div- 
idends from preferred stockholders, in order to 
make good a deficiency caused by payments to 
common shareholders which ougut not to have 
been made, was practically to destroy the right 
of Dreferenoe. A different decision would have 
made the preferred shareholdx^rs pny what the 
company uiould have recover^tl from the com- 
mon stockholders by suit. 

The case of BichardiOh v. Vmnant dh Man. B, 
& Cb. 44 Vt. 618, is also relied upon to support 
the decree below. There the question was as 
to the right to recover interest dividends on 
stock, to be paid in full at a specified date, if 
there was then sufiftdent money in the com- 
pany's treasury. If there was not enough for 
that purpose, then as much should be paid as 
the amount in the treasury justified, the bal- 
ance when the treasurer was able to make pay- 
maxL The defense was that there was an ade- 
quate remedy at law and that the stock certifi- 
cates were void. The certificates were held to 
be valid, the right to resort to equity was sus- 
tained, and the comx)any was required to pay. 
The vital fact in that case distinguishing it from 
this one is that Uie company substantially ad- 
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mitted that it had funds applicable to the pay- 
ment of the claims, if they should be held to oe 
valid. Some of the general observations of the 
court seem to be in accord with the views we 
have expressed. "The mere fact," the court 
said, "<^ the corporation having funds in its 
treasury sufficient in amount to pay the orators, 
would not be suflScient to show the ability of 
the corporation contemplated in the vote and 
certificates. That ability must consist of a fund 
adequate not onlv for the payment of the claims 
of the plaintiffs m the cause, but for the pay- 
ment of all other stockholders having like 
claims; and must be a surplus fund over and 
above what is requisite for the payment of the 
current expenses of the business, for dischai|^ 
ine its dunes to creditors, and over and above 
what reasonable prudence would require to be 
kept hi the treasury to meet the accidents, risks 
and contingencies Incident to ttke business of 
operating the railroad. In other words, there 
must be such pecuniary ability as would, but 
for the obligauon to pay this interest, justify 
the payment of a diviaend to stockholders.'* 

Our attention is also called to tho case of 
Boirdman y. L. S, db M. 8. R. Oo, 84 N. Y. 
157. But it has no direct bearing on the ques* 
tions before us. It only decides that the divi- 
dends provided for in the contract there in ques- 
tion were not only to be preferred, but, hieing 
guarantied, were cumulative, and a specific 
charge upon the accruing profits, to be paid as 
arrears, before any other dividends were paid 
on the common stock. "The doctrine,'' said 
the court, "that preference shareholders are en- 
titled to be first paid the amount of dividends 
guarantied,and of all arrears of dividends or in- 
terest, before the other shareholders are entitled 
to receive anything; and, although they can re- 
ceive no profits where none are earned, yet as 
soon as there are any profits to divide they are 
entitled to the same, is fully supported by au- 
thority." It thus appears that that was a con- 
test between preferred and common stockhold- 
ers. No questions arose as to whether Uie com- 
pany, under the circumstances, could or could 
not, in thehr discretion, have withheld a declara- 
tion of dividend. 

Without f tirther discussing the questions in- 
volved or suggesting other grounds upon which 
our conclusion might rest, we are satisfied that 
the complainants are not entitled to recover. 

TJie deer eeU reversed avdihseaumU remand- 
ed, ioiihdireetions to dUmiiie the hill. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Court, U. & 
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CHARLES H. HAP€K)OD et al., AppU.. [2261 

e. 
HORACE L. HEWITT 

(See S. C. Beporter*8 ed. 226-£3i.) 

7nwn«kwi hy emptoye^-^IU of employer tou$e, 
after paierU ieeued to employee^mplied li- 
eense ^ employer, not transferable. 

TTpon a bill filed by an assiirnee airainst a former 
emmoyee of the asngaor for the purpose of oom* 

emag the transfer of a patent for an artiole 
vented by the employee while at work for the sa- 
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siffoor. and to enjoin any action at I4W or in equity 
for Innlngement, htUU 

1. That under the contract of employment the 
employee was not expressly required to ezerdae 
his inventive skill for the benefit of his employer, 
and that at best the employer had a mere lloenBe 
to use the invention. 

2. That such a naked license did not pass by the 
employer*s assignment. 

8. That a court of equity would not interfere to 
enjoin a pending or threatened suit at law to which 
there existed a perfect letral defense. 

[No. 88J 
Argued Nat, 10, 11, 1886. Decided Nov, if 9,1886. 

APPEAL from the Circuit Court of the United 
States for the District of Indiana. Affirmed, 
The case is stated by the court. 
Mewrt, E. W. Pattison and Nmoion Orcme, 
for appellants: 

1. Under the facts alleged in the amended 
bill the cori)oratioQ of Hapgood & Company 
was the equitable owner of the patent ii^ued 
to the defendant. 

McOlurgr. Kingdand, 1 How. 202 (42 U. 8. 
bk. 11, L. ed. 102): WiOdntY, Bpafftrrd, 18 Pat 
Oflf . Gaz. 675; WMUng t. Oram, 18 Pat. Off. 
Qaz. 465; QmtinmkU Windmill Co.y, Empire 
Windmia Co, 8 Blatchf . 205; S. 0, 4 Fish. Pat. 
Cas. 428; Oau>erY,AndrmD,69Csl, 119; Qnmky 
Y. TTeM, 44 Mo. 444. 

2. If the right which accrued to Hapgood & 
Company was only a license, that is sumdentto 
support the suit instituted by the trustees. 

8. Such license is transmissible to the new 
corporation, the Hapgood Plow Company. 

Brooke v. Bgam, 2 Bto^, 525; Curt. Pat. 4th 
ed. 218; WUeon y, Stollp, 5 McLean, 1; Goodyear 
▼. Cong, Rvhber Co. 8 Blatchf. 449; QoffY, Ober- 
teuffer, 8 Phil. 71. 

4. AppeUants have no adequate remedy at 
law, and the case as presented by the bill falls 
within the equity jurisdiction of the court 

1 Story, Eq. Jur. 669, 708; Edrtford y. Chip- 
man, 21 Conn. 488; Barber y. Barber, 21 How. 
592 ^62 U. S. bk. 16, L. ed. 229). 

Mesers, £• E. Wood and Edward Boyd, 
for appellee. 

.0971 ifn JtM^ttfeBlatehforddeliyered the opin- 
io* '^ ion of the court: 

This is a suit in equity brought in the Circuit 
Court of the United States for the District of 
Indiana, by Charles H. Hapgood, James H. 
Hesse, and John Packer, trustees of Hapgood 
& Company, a dissolyed Missouri corporation, 
and the Hapgood Plow Company, an Illinois 
[228] corporation, against Horace L. Hewitt. The 
mam object of the suit is to obtain from Hewitt 
the transfer of letters patent granted to him for 
an inyention. The defendant interposed a gen- 
eral demurrer to the bill, for want of equity. 
The circuit court sustained the demurrer and 
dismissed the bill {Eapoood y. Hemtt, 11 Biss. 
184), and the trustees haye appealed to this 
court 

The material allegations of the bill are as fol- 
lows: The Missouri corporation was in exist- 
ence from before August 1, 1878, to Januaiy 1, 
1880, when it was dissolyed. At the latter aate 
the three trustees constituted its board of di- 
rectors, and Hapcood was president, ^yirtue 
of the laws of Missouri, Hapgood and the 
other two persons became trustees of the cor- 
poration, with power to settle its affairs and 
recoyer the debts and property belonging to it 
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Hapgood was the president of the corporation 
during its entire existence, and had the control 
and management of its business. All the offi- 
cers and employ^ were under his direction. 
He had power to hire and discharge all agents 
and employ^ of eyeiy grade, to determine the 
classes and Kinds of goods that should be manu- 
factured, and the general way in which the 
business should be conducted. The corporation 
employed a large number of manual laborers, 
and yarious employes of higher grades, among 
them a superintendent, a secreta^, a foreman, 
and a trayeling salesman, all or whom had 
char^ of different departments, but were un- 
der the control and durection of the president 
as chief executiye officer. The duties of the 
superintendent were to haye general diarge of 
the manufacturing department, sublect to the 
discretion of the president, and to aeyise and 
get up sudi new deyices, arrangements and 
improyements in the plows manufactured as 
should adapt them to the market, and as should 
be needed from time to time to suit the wants 
of customers. Shortly before August 1, 1878, 
Hewitt represented to the corporation that he 
was a man of large exx)erience in mechanical 
pursuits; that he had been for seyeral years 
immediately preceding engaered with Ayery & 
Sons, plow manufacturers In Louisyille, and 
had been since 1868 familiar with the manu- 
facturineof plows and agricultural imple- 
ments; tnat he had been instrumental in deyis- 
ing and getting up the best plows manufact- 
ured by Ayery & Sons; that the most yaluable 
improyements in the plows manufactured by 
them had been deyised by him and adopted at 
his suggestion and instigation; that since 1809 
he had giyen his undiyided attention to the 
manufacture of plows, and understood thor- 
oughly the different kinds of plows in the mar- 
ket, and the classes of plows needed for Hie 
trade; and that he could and would giye to any 
manufacturer who should secure Us seryices 
the benefit of his experience in deyising and 
making improyements in the plows manufact- 
ured. In consequence of tnese representa- 
tions and relying upon them, the corporation 
employed Hewitt to deyote his time and senrices 
to getting up, improying and perfecting plows 
and other goods, and to introducing t& same; 
and. that he might be more fully identified 
with the corporation, he purehasea one share 
of its stock, and was elected yioe president. 
At some time In 1874, Hewitt increased his in- 
terest in the company by purchasing one half 
of the shares owned by the president. As a 
part of the same transaction, it was agreed be- 
tween Hewitt and the corporation tnat from 
that date Hewitt should fill the position of 
superintendent of the manufacturmg depart^ 
ment, and as such, not only exercise a general 
supervision oyer that department, subject ti> 
the president, but dso deyote his time and sery- 
ices to deyisinff improyements in, and getting' 
up and perfecting, plows adapted tothegeneru 
trade of the coiporation. He accepted the po- 
sition and held it until the fall of 1877, wheD 
his connection with the corporation ceased. 
He agreed, in such new position, to use his beat 
efforts, and deyote his knowledge and skill, in 
deyidng and makine Improyements in th» 

glows manufactured by the corporation, and 
1 getting up and perfecting plows and other 
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agricultural implements adapted to its trade. 
In view of the expected value of his senrioes in 
this latter direction, the corporation was induced 
to pay him, and did pay him, a salary of $3,000 
a year. It was manulacturinga plow known as 
a sull^ or riding plow, so arranged that the 
plow was carri^ on a frame supported by 
wheds, and that the driver of the horses rode 
on the frame. Down to the year 1876 this 
sulky plow had a wooden frame. During that 
^^ Tear it was thought de^rable by the officers of 
I'M the corporation that a change should be made 
by the substitution of an iron fraraB for the 
wooden one The officers, including Hewitt, 
had frequent conversations diuring the winter 
of 1875-6 with reference to such change. In 
thoee conversations, and in personal conversa- 
tioDS with Hewitt, the presiaent stated that he 
was anxious to retain in the iron sulky all the 
essential features of the wooden sulky, so far 
as was consistent with the use gf an iron frame, 
and suggested other features which he thought 
it important to adopt in the new plow; and 
Black, a salesman, urged the importance of hav- 
ing an iron axle of an arched form. As the re- 
sult of these conversations and deliberations, 
Hewitt was early in the summer of 1876 di* 
reeled by the president to proceed at once to 
devise and build an iron sulky plow according 
to the suggestions so made; that is, that he 
should ret&m in the new plow all the valuable 
features of the wooden sulky which the cor- 
poration had been manufacturing, should c<m- 
struct the plow of wrought and malleable iron, 
should adopt the other features si^sested iiy 
the president and the arch suggesteoDy Black, 
and should add such additional features as 
might seem advantageous to him, Hewitt. He 
was directed to proceed with the work without 
delay, so that the corporation might be ready 
to manufacture the new plow for the season of 
1877. In accordance with those directions, 
Hewitt devised and constructed a sulkr plow of 
wrought and malleable iron, and, after some 
delays, about the first of April, 1877, produced 
a plow satisfactory to the president During 
an the time that he was engaged in devising 
and constructing the new plow, he was in the 
employ of the corporation, and drawing a sal- 
ary or $8,000 a year. The time during which 
be was so enraged was the regular working 
hours in the lactorv. The men who did the 
manual labor on tne new plow were all em- 
ployes of, and paid by, the corporation; and 
all the materials used in its construction were 
bousht and paid for by the corporation. The 
wort, aa it progressed, was under the general 
superintendence of Hewitt, but the work in 
the respective departments was also under the 
q;>ecial superintendenoe of the respective fore- 
men of those departments, who were also paid 
ini] by the corporation. Duringthe whole time of 
the construction of the plow, it was undenrtood 
by ^ the parties engaged therein, and by those 
at whose instance its construction was com- 
menced, that it was being devised and con- 
structed for the use and Mnefit of the corpo- 
ration, and as a model for the future construc- 
tion of sulky plows by it. After the plow was 
completed, and had heea, accepted by thepresi- 
dent as saUsfactoiy, the latter directed Hewitt 
to go to Chicago and have the necessary mal- 
Isame casting made for the construcuon (tf 
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plows after the model. Hewitt did so, obtain- 
mg at Chicago castings, molds, and other things 
necessary for the future building of plows after 
the model. During the time so n)ent, he was 
drawing his regular salaiy : and aU his ex- 
penses, as well as the price of the models, cast- 
mi(s and other things obtained by him, were 
d by the corporation. During the time 

ewitt remained in its employ, he never made 
any claim of property in any of ti^e devices and 
improvements made or suggested bv him in 
the new plow, and never stat«i or clauned that 
he was entitled to a patent on any of said im- 
provements, or that he had any r^hts adverse 
to the corporation in any of said improvepients 
or devices, and never, durinff the term of his 
emplo3rment, asserted any right to a patent in 
his own name for such improvements or de- 
vices, or any of them. After his connection 
with the corporation had ceased, and after he 
had made an arrangement with the president, 
whereby the latter bought back all his (Hewitt's) 
stock in the corporation, and after the corpora- 
tion had been for many months, with the 
knowledge of Hewitt,enga{;ed in the manufact- 
ure of such plows, Hewitt, on January 14, 
1878, applied for a patent on the improvements 
in the plow, and on the 26th of March, 18QB, a 
patent was granted to him, covering certain 
parts of the plow, being devices which had 
been theretofore used by the corporation with 
his knowledge and consent. After this patent 
was issued he for tiie first time claimed, as 
he has since claimed, that he had and has an 
exclusive right to manufacture such ^ans of 
the plow as are covered by the patent, and 
has threatened to enforce his rights under the 
patent as against the corporation, its represent- 
atives, successon and Assigns, and to hold 
them liable in damages for any infringement 
of the same. 

The bill also alleges that, in devishigand 
constructing the plow, Hewitt was only per- 
forming his duty as an employ^ of the corpo- 
ration, and carrying out his contract with it: 
that he was doine only what he was hired and 
paid to do; that the result of his labora belonged 
to the corporation; that it became, in equity 
and good consclenoe, the true and rightful owner 
of the right to manufacture the plow; that, if 
thoe is any part thereof which is patentable, 
the patent Monged to the corporation as equi- 
table assignee ox Hewitt; and that he was and 
is bound, in equity and good conscience, to 
make an assignment of the patent to the cor^ 
poration or to its trustees. 

The bill also alleges that upon the dissolution 
of the corporation of Hapgood & Company, the 
stockholden thereof or^nised another corpora- 
tion, under the laws oflllinoin^ under the name 
of theHapgoodPlowComM]i> ,oneof the plaint- 
iffs; that the Hapgood Plow Company suc- 
ceeded to the business of the prior oorpOTation 
and became, by assignment from it, the owner of 
all the latter's assets, whether legal or equitable, 
including the rights in the patent issued to 
Hewitt, whidi such prior corporation had or 
was ectitied to, whether legal or equitable, and 
its right to manufacture a sulky plow in ac- 
cordance with the model plow made by Hewitt, 
including iXi the devices covered or claimed to 
be covered by the patent; and that all the rights 
in the premises which the prior corporation nad 
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bftTe been fOllj tnnif erred to aad TvUd In the 
new coTporamn. The bOl then ■U«eB a rafoMl 
by Hemu to aaalgn the patent to the pWatUta, 



The prajer of the bill is for a decree directing 
the deiendant b> make ao antrpmeat of the 
paleot, or of such fnterert as no may have 



tlierein, aod of all bii rights tberenndei, to the 
Hapgood Plow Company, asdgnee of Hapgood 
& CompaDV, or to toe tmsteeB of Hapgood & 
Company, in trust for the Hapgood Plow Com- 

Kay, vestlDg the title to the patent, or to 
tendant's ilghls thereunder, id the Hapgood 
Plow Companj, or in said tnistees in trust for 
that corporation; and that he be enjoined and 
restrained from maintafDing anj action at law 
or in equity for anj infringement of the patent 
[293] by Hapgood & Company, or for the use by that 
oorporatioD of any of the darloes or ImproTo- 
meats covered t^ the patent. 

The ded^n of the drcult court (11 Bias. 
184) was placed on the sromidB (1) that Hewitt 
was not expressly requ&ed, by hit contract, to 
exercise bis loTentlTe faculties for the benefit of 
bis employer, and there wss nothing In the bm 
from which Itcould be tBtrly Inferred that be 
WHS required or expected to do so; (!) that 
whatever right the employer had to the inven. 
tion by ihc terms of Hewitt's contract of em- 
ployment wss a D^ed license to make and sell 
the patented ImproTement as a part of Its 
butdness, which right, if It existed was a 
personal one. and not transferable, andwL. __ 
lioguished with the dissolution of the corpora>- 
tion. 

We are of opinion that the views takoi of 
the case by the drcuit court were correct. 
There Is nothing set forth in the bill, as to any 
agreement between the corporation and Hewitt, 
that the former was to have the title to his In- 
ventions or to any patent that be might obt^ 
for them. The utmost that can be made out 
of the allegations is that the corporation was to 
have a license or rijght to use the Inventions In 
making plows. It is not averred that anyt' ' 
passed between the parses as to a patent, . . . 
are not referred to any case which sustains the 
view, that, on such facts as are all^^d in the 
bill, the title to the Invention or to a patent for 
it passed. In MeClurg v. KintiiUmd, 1 How. 
20a (43 U. 8. bk. n, L. ed. 103], the facia 
were in some respects like those In the present 
rase, but the d^dslon only went to the point 
that the facts justified the presumption of 
license to the employer to use the Invention, a_ 
a defense by him to a suit for the infringement 
of the patent taken out by the emfjoyfi. 

The drcuit court cases referred to do not 
support Ibe cdaiotifTs suit. In OemUn^atal 
Windmill Co. v. Empin Windmm Oa. 8 
Blatchf. 295, there was an agreement that the 
employe should receive $S00 for any patent- 
able improvement he might make. In WhiHi»g 
V. Orate*. 8 Bann. & Ird. dSS, It was hda 
tbat an employment to invent machinery for 
use in a particular factory would operate as a 
license to the employer to use tbe maichlnen 
Invented, but would not confer on the empk^er 
(884] any legal title to the invention or to a patent 
for it. in WilkiTU v. Spaffortl, 8 Bann. £ Ard. 
374, the contract was that the employer should 
have the excludve benefit of the inventive fac- 
ulties of the employ^ and of such inventions 
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as be should make during thetenn of avrloe. 
Whatever lioeose resulted u the Hisaoori 
corporation, from the facts of the case, to use 
the Invention, was one confined to that corpo- 
ration, and not assignable by it. Troj/I. & S. 
Faetoty v. Cbmi'no. 14 How. 198, S16 [SO U. S. 
bk. l£ L. ed. 8^, 8081; (Xi'mt v. Bamford 
Ghent, Wwla. 109 U. B. 75, 83 [Bk. 27, L. ed. 
868, 884]. The Missouri oorporatitu was dia- 
solved. Its Btockhoklert onanized a new cor- 
poration under the laws of Illinois, which may 
naturally have succeeded to the business of tlM 
prior corporation, but the express averment of 
the bill is tbat it took bvasngnmentthe rights 
it claims in this suit. Those rights, so far as 
anyHtleto the invention or patent is concerned, 
never existed in the anignor. As to any implied 
license to the assignor, It coiild not pass to the 
assignee. 
Astc 



anv action at law or In equity for any alleged 
inningement of die patent by the prior coroor- 
atioo, or for lis use of any of^the devices 01 



provements covered by the patent, which is all 
there is left of the prayer of the bill, any toft 
to be brongbt would not be a suit against the 
corporation, for It Is dissolved; and could not 
be a suit in equity against Its trustees, for tber 
are not alleged to be using the invention. It 
could only be a mlt at law against the tnuteea 
or the Btockholden of the old corporation, for 
Infringement by It while It existed. The theory 
of the bill ia tbat there ta a perfect defense to 
such a salt In audi a case a court of equity, 
certainly a Orcuit Oourt of the United States, 
will not Interfere to enjoin even a pending suit 
at law, much less the bringing of one in thi 
future. Grand <Av,U v. inTt«ar, 15 Wall. 87S 
[83 n. 8. bk. n, L. ed. 174]; 1 High. Injuno- 
Sons, §g 88-88, and cases there dtedl 

3Vne oop7. Teat: 

James H.HoKeiiDej, 0lerlc,8upk Oourt, n.8> 
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rr ERROR to the Circait Court of the United 
States for the Northern District of Texas. 
Affinntd, 

Statement of the case by Mr, Justice Field: 

This was an action of trespass to try the title 
to certain land in Texas. It is the form in nse 
to recover possession of real property in that 
State. 

The plaintiffs claimed the land under a deed 
to their grantor, executed by the sheriff of Mo- 
Lennan County, in that State, upon a sale un- 
der an execution issued on a Judgment in a 
state court for costs, rendered against one Hen- 
ry Alderson, then owner of the property, but 
now deceased. 

The defendants asserted title to the land as 
heirs of Alderson, contendins^ that the judg- 
ment under which the alleged sale was maae 
was Toid, because it was rendered against 1dm 
without personal service of citation, or his ap- 
pearanoe in the action. 

The material facts of the case as disclosed by 
the record are briefly these: On the 16th of 
July, 1855, a tract of land comprising one third 
of a league was patented by Texas to Aider- 
son, who had been a soldier in its army. One 
undivided half of this tract was claimed by D. 
C. Freeman and Q. R. Freeman, and they 
brought an action ag^ainst him for their inter- 
est. The pleadings in that action are not set 
forth in the transcript, but, firom the record of 
the judgment therein which was produced, we 
are mf ormed that the defendant was a nonresi- 
dent of the State, and that the citation to him was 
made by publication. There was no personal 
service upon him, nor did he appear in the ao- 
[180] tion. The Judgment, which was rendered on 
the first of October, 1858, was of a threefold 
character. It first adjudged that the plaintiffs 
recover one undivided half of the described 
tract It then appointed commissioners to parti- 
tion and divide the tract, and set apart, hy metes 
and bounds, one half thereof, according to 
quantity and quality, to the plaintiffs; and to 
make their report at the following term of the 
court # Ind, finally. It ordered that the plaint- 
iffs have Judgment against Uie defendant for 
all costs in the case, but stayed execution until 
ihe report of the commissionerB should be re- 
tamed and adopted and a final decree entered. 

At the following term the commisdonera 
made a report showing that they had divided 
the tract into two equal parcels. The report 
was confirmed, and on the 81st of March, 
1859. the court adjudged that the titie to one 
of these parcds was devested from Aider- 
son and vested in the phdntiffs, the two Free- 
mans, and that they recover all costs in that 
behalf against him, which were $61.45, and 
that execution issue therefor. Execution there- 
for was issued to the sheriff of McL^nan 
Coonty on the 80th of May directing him to 
make the amount out of "the goods, chattels, 
lands and tenements" of the defendant It 
was levied on the other half of the divided 
tract, which remained the defendant's property. 
On the 5th of July, 1859, this half was sold by 
the sheriff to one James E. Head for |66.79, 
being the costs mentioned and his fees for the 
levy and for his deed, which was executed to 
the purchaser. In September following, Head 
omveyed the premises to D. C. Freeman for 
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the alleged consideration of $178. Two of the 
defendants disclaimed having any interest 
The other defendants, indudmg freeman, so 
far as their titie is disclosed by the transcript^ 
claimed under the sheriff's deed. 

On the trial, the defendants, to show titie 
out of the plfuntiffs, offered in evidence the 
Judgment for the costs, the execution issued 
thereon, and the sheriff's deed; to the introduc- 
tion of which the plaintiffs objected, on the 
fl;round that the Judgment for costs was a 
Judgment in permmam and not in rem, and was 
rendered against the defendant, who was a 
nonresident of the State, without his appear- 
ance in the action or personal service of citation 
upon him, but upon a citation by publication 
only, and therefore constituted no basis of titie 
in ihe purchaser under the execution. [187] 

The court sustained the objection and ex- 
cluded Uie documents from the Jury: and the 
defendants excepted to the ruling. No other 
evidence of titie being produced bv the defend- 
ants, a verdict was found for tiie piaiBtiffs, and 
Judgment in their favor was entered thereon; 
to review which the case is brought to this 
court on a writ of error. 

Mr, SL F. Morris, for plaintiffis in error. 
Me$tr$, L, W. Goodrich and E, S, Qraham^ 
for defendants in error. 

Mr. Justice Field deliver^^ the opinion of 
the court: 

Actions in rem, strictiy considered, are pro- 
ceeding affainst property alone, treated as re- 
sponsible for the claims asserted by the libel- 
ants or plaintiffs. The property itself is in such 
actions the defendant, and— except in cases 
arising during war, for its hostile character — 
its forfeiture or sale is sought for the wrong, 
in the commission of which it has been the in- 
strument, or for debts or obligations for which 
by operation of law it is liable. The court ac- 
quires Jurisdiction over the property in such 
cases by its seizure, and of the subsequent pro- 
ceedings by pubUc citation to the world, of 
which the owner is at liber^ to avail himself 
by appearing as a claimant in the case. 

There is, however, a large dass of cases 
which are not strictiy actions in rem, but are 
frequentiy spoken of as actions quasi in rem^ 
because, though brought against persons, they 
only seek to subject certain property of those 
persons to the discham of the claims asserted. 
Such are actions inwmch property of nonresi- 
donts is attached and iield for the discharge of 
debts due by them to citizens of the State, and 
actions for the enforcement of mortgages and 
other Hens. Indeed, aD proceedings having 
for their sole object the sale or other disposi- 
tion of the property of the defendant, to satisfy 
the demanos of the plaintiff, are in a general [188] 
way thus designated. But thev differ, among 
other things, fiom actions which are strictiy tn 
rem, in that the interest of the defendant is 
alone sought to be affected, that citation to 
him is required, and that Judgment therein is 
onlycondusive between the parties. 

The State has Jurisdiction over property 
within its limits owned by nonresidents, ana 
may, therefore, subject it to the payment of de- 
mands against them of its own citizens. It is 
only hi ^rtue of its Jurisdiction over the prop- 
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erty, as we said on a former occasion, that its 
tribunals can inquire into the nonresident's ob- 
ligations to its own citizens; and the inquiry can 
then proceed only so far as may be necessary 
for the disposition of the property. If the non- 
resident possesses no property in the State, 
there is nothing upon whidi its tribunals can 
act Pennoyer y. Neff, 95 U. 8. 723 [Bk. 24, 
L. ed. 669]. They cannot determine the yalid- 
ity of any demaDd beyond that which is satis- 
fled by the property. For any further adjudi- 
cation the defendant must be personally served 
with citation or yoluntarily appear in the action. 
The laws of the State have no operation outside 
of its territory, except so far as may be allowed 
by comity; its tribunals cannot send their cita- 
tion beyond its limits and require parties there 
domiciled to respond to proceedings against 
them; and publication of citation within the 
State cannot create any greater obligation upon 
them to appear. Id, p. 727 [570]. So, neces- 
sarily, such tribunals can haye no jurisdiction 
to pass upon tiie obligations of nonresidents, 
except to the extent and for the purpose men- 
tioned. 

This doctrine is ciearly stated in Oooper y. 
Bevnolds, 10 Wall. 308 [77 U. S. bk. 19, L. ed. 
931], where it became necessary to declare the 
effect of a personal action against an absent 
party without the jurisdiction of the court, and 
not served with process or yoluntarily appear- 
ing in the action, and whose property was a^ 
tached, and sought to be subjected to the pay- 
ment of the demand of the resident pl^tiff. 
After stating the general purpose of the action 
and the inability to serve process upon the de- 
fendant, and the provision of law for attaching 
bis property in such cases, the court, speaking 
by Mr, JtuUce Miller, said: "If the defendant 
appears, the cause becomes mainly a miit in 
per99nam, with the added incident that the 
property attached remains liable, under the 
control of the court, to answer to any demand 
which may be established aeainst the defend- 
ant by the final judgment cS the coan. But 
if there is no appearance of the defendant, and 
no service of process on him, the case becomes 
in its essential nature a proceeding in rem, the 
only effect of which is to subject the property 
attached to the payment of the demand which 
the court may find to be due to the plaintiff. 
That such is the nature of this proceeding in 
this latter class of cases is clearly evincecT by 
two well established propositions: First, the 
judgment of the court, though in form a per- 
sonal judgment against the defendant, has no 
effect beyond the property attached in that 
suit. No general execution can be issued for 
any balance unpaid after the attached property 
is exhausted. No suit can be maintained on 
such a judgment in the same court, or in any 
other; nor can it be used as evidence in any 
other proceeding not affecting the attached 
property; nor could the costs in that proceed- 
ing be collected of defendant out of any other 
property than that attached in the suit Sec- 
ond, the court, in such a suit, cannot proceed 
unless the officer finds some property of do* 
fendanton which to levy the writ of attach- 
ment A return that none can be found is the 
end of the case, and deprives the court of fur- 
ther jurisdiction, though the publication may 
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have been duly made and proven in court" 
Id, p. 818 [982]. 

To this statement of the law may be added 
what, indeed, is a conclusion from the doctrine 
that whilst the costs of an action may properly 
be satisfied out of the property attacbea, or oth- 
erwise brought under the control of the court, 
no personal liability for them can be created 
against the absent or nonresident defendant; 
the power of the court being limited, as we 
have already said, to the disposition of the proi>- 
erty, which is alone within its jurisdiction. 

The pleadings in the case in which judgment 
was rendered for costs against Alderson are not 
before us. We have only the formal judgment, 
from which it should seem that the action was 
to recover an undivided interest in the proper- 
ty, and then to obtain a partition of it, and have 
that interest set apart in severalty to the plaint- 
iffs— a sort of ndxed action to Ur the title of 
the plaintiffs to the undivided half of the prop- 
erty, and to obtain a partition of that half. 
Such action, thoueh dealing entirely with the 
realty, is not an acoon in rem in the strict sense 
of the term; it is an action against the parties 
named, and, though the recovery and partition 
of real estate are sought, that does not change 
its character asa personsd action; the judgment 
therein binds only the parties in their relation 
to the property. The service of citation by 
publication may suffice for the exercise of the 
jurisdiction of the court over the property so 
far as to try the right to its possession, and to 
decree its partition; but it could not authorize 
the creation of any personal demand against 
the defendant, even for costs which could be 
satisfied out of his other propeHy. 

The judgment ia for all the costs in the case^ 
and no order is made that they be satisfied out 
of the property partitioned. Had satisfaction 
been thus ordered, no execution would have 
been necessary. The execution, also, is gen- 
eral in its direction, commanding the sheriff U> 
make the costs out ot any property of the de- 
fendant 

The judgment, at far as the costs are con- 
cerned, must therefore be treated as a judg- 
ment in pereonam, and, for the reason stated, it 
was without any binding obligation upon the de- 
fendant; and the execution issued upon it did not 
authorize the sale made, and, of course, not the 
deed of the sheriff. Were the ccmdusion oth- 
erwise, it would follow, as hideed it is claimed 
here, that a joint owner of real property might 
sue a nonresident ootenant for partition, and, 
having had his own interest set apart to him- 
self, proceed to sell out on execution the inter- 
est of his cotenant for all the costs. 

The Judgment of the court below must be of- 
jirmed; and itieeo ordered. 

True copy. Test: 

James H. MoKenney, 01erk« Sup. Oourt, U. 9 
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1^52] HIRAlf JL FRENCH, Flff, in Brr,. 

ASSYRIA HALL. 
Bte a a Bdportar'ft 6d. laUA) 

iMtfffMy mmifteiUfiffcrdUnt~-4i9orHicna»to 
a dmimi tm ^ inti mo n i^ p rae H ce. 

1. The attonifljr of Aptftar proMoattDff ordoteQd- 
tafto A otrfl action majuatUy on bebalf of hJB 

& It l8 enror to reileot testimony on en Illegal 
ffoiind. when each lefmaldepriyet the paitr of- 
hsing it of the ezerolie of the diaoretion of the 
eoort aa to Its reception when offered. 

H It aeemt that testimony of an admlnfon \jry the 
dstaidaot may he competent on rebuttaL especially 
lodtooiedit him as awttness by proof of a contra- 
dlotory statement made at another time and place. 

fNo. 628.] 
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N ERROR to the Circuit Coiirt of the United 
States for the District of Colmdo. Bd- 

Mmn, Aoioa Steek and M. B. Oarpeii- 
ter* for plaintiff in error: 

A witness cannot be excluded merely becaose 
Ub testimony is to be given in behalf of his 
dient. 

B>tter y. Inhab. af War€, 1 Cosh. 519; Ohqf- 
fmr, Thonuu, 7 Cow. 858; Nmomany, Bradley, 
IDalL 840(1 U. S-bk. 1, L. ed. ll&);MiU$y. 
(THara, 1 Serg. A R. 88; Oeim t. Bohion, 8 
Whart 84; Stoeum t. Neutby. 1 Murph. 428; 
B0id T. Ooleoek, 1 Nott & McC. 582; Chadwidt 
r, Upton, 8 Pick. 448; Jans$ ▼. Samtffe.Q Wend. 
858; OommouiMdlth t. Moore, 5 J. J. Marsh. 
666; Brandiaee y. Bale, 18 Johns. 125; Bobin- 
wnw, Bauehy, 8 Barb. 20; LiUtey. MeKeon, 1 
8iDdt607. 

Theattomey was offered as a witness tooon- 
tndici the defendant. The evidence was of- 
fered to impeach the defendant. He could not 
be hnpeached until he had testified. ThepUint- 
iff could not tell beforehand that Hall would 
deny havinff told the attorney. The te^mony 
was properln rebuttaL It was not cumulative 
10 the testimony of the plaintiff . 

Fadn v. OomeU, 25 (&. 184; Teatonv. Ohap- 
man, 65 Me. 126. 

Jfr.Edwmrd O. Woleott, for defendant 
in errOT: 

The reason for the refusal to listen to the tes- 
tfanony of the counsel as witness is not material . 
The plaintiff was not entitled to introduce this 
sfkience at this stage of the trial. It was apart 
of his evidence in chief. This is apparent from 
(be nature of the issue tried. The action was 
based upon a parol promise to pay. Evidence 
of the admission of the defendant that he had 
made such promises was as much a part of 
(daintiff's affirmative case as any other evidence 
which might properly be given upon that sub- 
kct. The court so hdd in deciding the motion 
for a new triaL The question is fairly presented 
whether the discretion which is vested in the 
trial court, as to the order of proof and Uie con- 
duct of the trial, may be reviewed by this court, 
fai the absence of any fact or circumstances tend- 
faig to show either that this discretion was 
abused or its exercise refused. 

Pka. d Tren, B. B. Oo.y, Stimpean, 14 Pet 
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448 (88 U. 8. bk. 10, L. ed. 585); JohnsUm v. 
/<mM, 1 Black, 210 (66 U. 8. bk. 17, L. ed. 117). 

Mr, JueHee Matthews delivered tlie ophi- [^^3] 
ion of the court: 

The plaintiff in error, who was plaintiff be- 
low, a citizen of Massachusetts^lnroueht his ac- 
tion at law in the Circuit Court of Uie United 
8tates for the District of Colorado, against the 
defendantin error, to recoverfortbevalueof serv- 
ices alleged to have been performed by him for 
the defendant, as a broker, in reference to the 
sale of certain mining property in which the de- 
fendant was interested. There was a general 
denial by the answer of the defendant, and the 
cause was submitted to a Jury upon the issue 
Joined. The record shows that on the first 
trial there was a verdict in favor of the plaintiff 
for $5,000, which, on a motion for a new trial, 
was set aside on payment of costs. Thereupon, 
at a subsequent term, the cause came on again 
for trial by Jury, and there was a verdict for 
the defendant, and Judgment rendered there- 
on, to reverse which is the object of the pres- 
ent writ of error. 

It appears from the bill of exceptions taken 
on the second trial that the plainuff , to main- 
tain the issue on his part, cave evidence tend- 
ing to prove that theoefenoant. Hall, promised 
to pay him $5,000 for his services in aasiating 
the defendant to make sale of certain mining . 
property in which he was interested. The de- 
fendant, to maintain the issue on his part, gave 
evidence tending, to prove that he never prom- 
ised to pay the plaintuir any sum whatever. The 
defendant, while on the stand as a witness, on 
cross examination, testified that he never told 
anyone that he promised to pay the plaintiff 
the sum of $5,000, and further testified that 
he never told the attorn^ of the plaintiff. Ma- 
son B. Carpenter, that he promised to pay the 
plaintiff the sum of $5,000. The plamtLff in r xft4i 
rebuttal offered as a witness the said attorney, 
Mason B. Carpenter, who was the sole attorney 
of plaintiff in conducting the trial of said cause, 
and who offered to testfiy that the defendant, 
Hall, had told him. the said Carpenter, that at 
a certain time and place he, uie defendant, 
promised to pay the plaintiff, French, the fum 
of $5,000. 

The court refused to allow the said Oarpen- 
ter to be sworn as a witness for the plaintiff be- 
cause he was acting as an attorney for the plaint- 
iff in conducting the trial of the cause; to which 
ruling the counsel for the plaintiff excepted. 

It nirther appears from ttie biU of exceptions 
that af terwaros, upon a motion for a new trial, 
the court said that the said Carpenter was in 
fact competent to testify as a witness for the 
plaintiff, but that his testimony was not offered 
at the proper time; that the testimony of the 
witness Carpenter was receivable only in chief 
and upon the plaintiff's opening, and not in re- 
buttal; and that this being the second trial of 
the cause, the plaintiff was not surprised by the 
testimony of the defendant. Half, and it wae 
his duty to give in chief and in his opening aJl 
evidence as to admissions by the defendant, as 
well as 'other matters. For this reason the 
motion for a new trial was denied. 

The question for consideration ia whether 
the court erred in ita ruUng in not permitting 
the examination of the plaintiff's attOHMiy as a 
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witnesB on the plalntiirs behalf. It appears 
from the bill oi exoeptions that no objection 
was made to the examination of the witness by 
the defendant; the refusal to allow him to be 
sworn seems to have emanated from the court 
$ua ipante, on the ground that he was actingas 
an attorn^ for the plaintiff in conducting the 
trial of the cause. There is nothing in the 
policy of the law, as there is no podtiTe enaot- 
ment, which hinders the attomer of a par^ 
prosecuting or defending in a d vu action from 
testifying at the call of ms client In some cases 
it may be unseemly, especially if counsel is 
in a position to comment on his own testimony, 
and tiie practice, therefore, may very properly 
be discouraged; but there are cases, also, in 
which it may be quite important, if not neces- 
sary, that the testunony snould be admitted to 
prevent injustice or to redress wrong. Such 
seems, also, to have been the more deliberate 
opinion of the circuit court in this case, as it 
appears from the bill of exceptions that the re- 
f uKil to grant a new trial for the alleged error 
in its ruling was Justified, not on the around 
that the witness was incompetent, but that his 
testimony was not offered at the proper time, 
being receivable only in chief upon the plaint- 
iff's opening, and not in rebuttal 

This reason might have applied if the object 
of the testimony had been merely to prove an 
admission on the part of the defendant, and the 
offer had been rejected on that ground at the 
time, although it would be a strict application 
of the rule to require the plaintiff to assume in 
advance that (he defendant would deny as a wit- 
ness the trutii of the plaintilTs case. JBut aside 
from that, the testimony seems to have been 
competent in rebuttal as proof of a contra- 
dictory statement made bv the defendant at 
another time and place, with a view to discred- 
iting him as a witness. However that may be, 
and admitting that the testimony offered was 
stricUy competent only in chief, nevertheless it 
was a matter of discretion with the court at the 
time of the trial whethiff the testimony should 
be admitted when <^ered after the defendant 
had testified. The plaintiff was entiUed to the 
exercise of that disoretion on the part of the 
court at that time, wUch in the present case he 
was deprived of by the ruUnff of the court re- 
jecting the offer of the testunony on another 
and an illegal ground. We are ox the opinion 
that the court erred to the prejudice of the 
plaintiff in this respect. 

ThsjudgmmiiifiheOirmiitOoufiiithertfore 

rwened and the eaumrtmamded, vUk direcnoiu 

toffrofUanmotriaL 
Trueoopj. Test: 

James H. Moitemey, Olerk, Sop. Ckmrt^ U. 8. 



MINNEAPOLIS AND ST. LOUIS RAIL- 
WAY COMPANY, Fff. in Brr.. 

V. 

COLUMBUS ROLLINa MILL COMPANY. 

(Bee 8. a Beporter*8 ed. U^ICB.) 

BaU^— offer to mil— qualified aeeeptoMe, a re- 
JeeUon^-whsequmt tender cf acceptance doee 
not revi9e offier-^eiubmUtion of guution of law 
tojury. 
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L An oiler to tell Imposes no ol>lljntlon on eitluir 
party ontU aooepted aooordlng to iti terms. 

2L A proposal to aooept, or an aooeptanoe, upoa 
terms varyinar from those offered. Is a rejection of 
the offer, andends the negotiation, unless the offer 
Is renewed, or the proposed modiflcatlon accepted. 

8. An offer which has heen rejected cannot bo 
revived by the tender of an acceptance of it. 

4. The BubmiflBlon of a question of law to the Jury 
Is no ground of exception if they decide it aright. 

^O. 48.] 
Argued and tubmitted Nov. It, 1886. Ikeided 

Not. $9. 1886. 

F\ ERROR to the Chrcuit Court of the United 
States for the Southern District of Ohio. 
Affirmed, 
Statement of the case by Mr, Justice Qrmyi 
This was an action by a railroad corporatioo 
established at Minneapolis in the State of Min- 
nesota against a manufacturing corporation 
established at Columbus in the State of Ohio. 
The pc^tion alleged that on December 19, 1879, 
the parties made a contract by which the plaint- 
iff agreed to buy of the defendant, and thede- 
fen&nt sold to the plaintiff, two thousand tons 
of iron rails of the weight of fifty pounds per 
yard, at the price of $54 per ton gross, to be 
delivered free on board cars at the defendant's 
rolling mill in the month of March, 1880, and 
to be paid for by the plaintiff in cash when so 
delivered. The answer denied the making of 
the contract It was admitted at the trial that 
the following letters and telec^rams were sent bX 
their dates, and were received in due course by 
the parties, throu^ their agents: 

December 5. 1879. Letter from plaintiff to 
defendant "Please quote me prices for 500 to 
8,000 tons 60-lb. steel rails, and for 2,000 to 5,000 
tons50-Ib. iron rails, March, 1880, delivery." 

December 8, 1879. Letter from defendant to 
plaintiff: "Your favor of the 5th inst at hand. 
We do not make steel rails. For iron rails, we 
will sell 2,000 to 6,000 tons of 60-lb. rails for 
filty-four ($54.00) dollars per gross ton for spot 
casn, F. O. B. cars at our mill, March delivery, 
subject as follows: In case of strike among our 
workmen, destruction of or serious damage to 
our works by fire or the elements, or anv causes 
of delay beyond our control, we shall not be 
held accountable in damages. If our offer is 
accepted, shall expect to oe notified of same 
prior to Dec. 20, 1879." 

December, 16, 1879. Telegram from plaint- 
iff to defendant: "Please enter our order for 
twdva hundred tons rails, March delivery, as 
per your favor of the eighth. Please reply**' 

December 16. 1879. Letter from plainoff to 
defendant: "Yours of the 8th came duly to 
hand. I teleffraphed you to-day to enter our 
order for twelve hundred (1200) tons50-Ib. iron 
mils for next 'March delivery, at fifty-four dol- 
lars ($54.00) F. O. B. cars at your mill. Please 
send contract Also please send me templet of 
your 60-lb. rail. Do you make splices? If so, 
give me prices forsplices for this lot of iron." 

December 18, 1879. Telegram from defends 
ant to plaintiff, received same day: "We can- 
not book your order at present at that price.** 

December 19, 1879. Telegram from plaindfl 
to defendant: "Please enter an order for two 
thousand tons rails, as per your letter of the 
sixth. Please forward written contract Re- 
ply." [The word "sixth" was admitted to l^ 
a mistake ~ 



for "eighth.'T 



ii» r. 5*. 



VfASMaaTOX OOOMTT T. Salursib, 



lW-184 



December 23, 1879. Telegrun frotn plalnUft 
lo defendant: "DIdyouenter ray orderfortwo 
thousand tons nils, u per my telegram of De- 
cember nineteentbT AJuwer." 



the exlatence of any contiact between the par- 
ties. 

The Jury returned a verdict for the defend- 
ant, under instructions nhich need not be par- 
ticularly staled; and the plaintiff alleged ex- 
ceptions, and sued out thii writ of enor. 



Jfr Riebibrd A. Harrlaont for defmdant 
In enor. 

3tr. Jutttet QrKT delivered the opinion ot 
the court: 

The rules ot law which govern this case are 
well settled. As no contract la complete with- 
out the mutual assent of the parties, an offer to 
sell Imposea no obligation uotil it ts accepted 
accordlne to Its terms. So long as the offer has 
been oeiuier accepted nor rejected, the negoti- 
ation remains open, and Imposea no obligation 
upon either party; the one may decline to ac- 
cept, or the other may withdraw his offer; aod 
eluier rejection or wiUidrawal leaves the matter 
ftslf no offer had everbeen made. A proposal 
to accept, or an acceptance, upon lenoa van- 
tag fnnn those offered, it a rejection of the 
o^r, Mid puts an end to the ce^gotiation, un- 
leaa the party who made the onf^nal offer re- 
news it, or assents to the modification eu^ 
eested. The otberparty, having once rejected 
Uie offer, cannot afterwards revive It by tend- 
ering an Bcceptaiic« of it EUatati v. jETentAou, 
4 Wheat. 325 [17 TJ. S. bk.4,L. ed. 558]: Carr 
V. Dutai, 14 Pet 77 [89 U. 8. bk. 10, L. edL 
8811; NaU Batik v. Halt, 101 U. S. 48, 50JBk. 
8S.X. ed. 823, 820]; ^d» v. WrtTioh, 8 Beav. 
8U; Fn v. Ttanwr, 1 Oradw. ISS. It the offer 
does not Bmit the time for its acceptance, it 
must he accepted within a reasonable time. If 
It does, it may, at any time within the limit and 
so long as it remains open, be accepted or re- 
jected oy the par^ to whom, or be wlthdnwn 
Dy the party by whom. It was made. Bnt. A 
JT. fiL A V. Bartka, 8 Cush. 224; Diekinsm t. 
DoidM, 2 Oh. IHv. 468. 

llie defendant, hy the letter of December 8. 
offend to sell to the plaintiff two tbousand to 
Ave thousand tons ot iron raUa on certain terms 
specUled, and added that If the offer was ac- 
cepted the defendant would expect to be notl- 
fled prior to December 20. Thlsoffer, while It 
remained open, without having been rejected 
lij the plaintiff or revoked by the defendant, 
would authorize the plaintiff to take at his eleo- 
tlon any number of tons not less than two thou- 
MUid nor more than five thousand, on the terms 
■pedfled. The offer, while unnvoked, might 
be accepted or rejected by the plaintiff at any 
Ume before December 20. Instead of accept- 
nsti '"S ^ ^^^ made, the plaintiff, on December 
I "*' IS, t>j teleRTam and letter, referringto the de- 
fendant's letter of December 8, directed Uie de- 
fendant to enter an order tor twelve hundred 
tcosonthenmelcrmi. Themration, inboth 
telttiBin and letter, of Ibe data and thf 
ol ue dpfendnnt's origbtal ofler, •!»■ 



the plaintiff's order was not an bdependent pro- 
posal, but BO answer to the defendant's offer, i 
qualified acceptance of that offer, vaiying Uie 
number of lon», and therefore in law a rejec- 
tion of the offer. On December 18, thedefcnd- 

' by telcwram declined to ftilflU the plaintiff's 
er. The negotiation between the parties 

_i thus closed, and the plaintlS could not 
af ternarda fall back on the defendant's original 
offer. The ^alntlfTs attempt to do to, by the 
telegram of December 19, was therefore Inef- 
fectual and created no rights against the de- 
fendant. 

Such being the legal effect of what passed In 
wriUnK between the parties, it Is unneceasary to 
consider whether, upon a fair interpretation or 
the instructions of the court, the question 
whether the plaintiff's telegram and letter oi 



of the defendant as matter of law, or was su^i- 
mitted to the Jury as a questioa of fact The 
submlsaioQ of a question of law to (he Jniy <^ 
no groimd of exception It they dedde Itaright 
PttMi. Laivdon,MTJ. B. (^ [Bk. a6,L.ed- 
4201. 

Judgment afflrmed. 

Trua cop}. Teati 

James H. HoEeDner, Clark, Sup. Oourt, U. a 
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Arguti N<M. 10, 1886. Deetdtd Sm. «. J88S 

F ERROR to the Oircuit Court of the United 
States for the Eastern District of North 
Carolina. JJhned. 

The history and facta of the case appear Id 
the (pinion of the court 
Mr. C. M. Busbe*. for plaintiff In error. 
Mgun. B. F. PhlUipa and John W. Hint 
dolt, for defendant in error. 

Mr. JvtHet M»ttliewa delivered the opln ■ 
ion of the court: 

The object ot thii writ of enor is to reverts 
a Judgment rendered against the plaintiff in 
error on five obll{^ons*h) vrritlng, tor (1,000 
each, of like tenor, as follows, to Wit: 

*71 
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"Offiob of thb Board of Cohmib8ionbb8 of 

THB Oomrrr of WASHnraTOH, N. 0. 
•*No. 19. 

"Twelve monthB after date, with Interest 
from date at the rate of six per centum per iui- 
nnm, the Board of Commissioners of Wasiiinff- 
ington Comity promise to pay to Louis M. 
Homthal, or to ms order, one thousand dollars, 
for value received, and to secure indebtedness 
contracted for the neoessair expenses of said 
Coun^ in the purchase of brick building for 
court house. 

"This fliBt day of October, 1877. 

"J. 0. AuBBON, [aval.] 
" Chairfmm af iU Board of CommimioMn of 

Washington Oountp, 
"Countersinied, 

"W. H. Btubbs, 
" BegiHor of Deeds and Clerk of said Board..** 

The plaintiff below was a purchaser for value 
before due, and without nonce of anv defense. 
His right to recover was denied on the groimd 
that, under the circumstances, the Board of 
Commissioners of Washington County bad no 
authority of law for making and issuing the ob- 
ligations sued on. 

It appears from the bill of exceptions that 
the court house of Washington County was de- 
178] stroyed by fire in the sprmgof 1872; that in 
the following August the defendants, the 
County Commissioners, rented the building for 
the purchase of which the bonds sued on were 
Afterwards issued, which is situated about 200 
yards from the court bouse which was destroyed 
by fire, in the Town of Plymouth , and, before the 
succeeding fall term of the superior court, gave 
notice, by public advertisement for thirty &y8, 
declarmg the house so rented to be the public 
court house of Washington County; and that 
courts were held continuously thenon unUl tiie 
commencement of the action. 

The defendant offered in evidence a copy 
of the proceedings, as recorded, of a special 
meeting of the Board of County Commissioners 
of Washington County, held on the first Mon- 
day in October, 1877, at which the whole num- 
ber of five were present The transcript of the 
proceedings of that meeting sets out a paper 
addressed to the Board of Commissioners of 
Washington County, signed by eight Justices 
of the peace, requesting that body at its next 
meeting, to contract "for the purchase of the 
brick store and lot in Plymouth, lately the cus- 
tom house, for the use of the County of Wash- 
ington for a court house, paying for the same 
the bonds of the County, bearing six per cent 
interest; payable at one, two, three, four and 
five vears, with interest from date, at price of 
five tnousand dollars, or five bonds of one thou- 
sand dollars each, at the rate of interest due as 
aforesaid, as we have here reconsidered. 

"Plymouth, N. 0., September 24, 1877." 

It was thereupon moved and seconded that a 
vote of the board be taken on the purchase of 
the brick building then used as a court house. 
Whereupon three votes were cast for said pur- 
chase and one vote against it. The record of 
the proceedings of the meeting then contains 
Che following: 

"Whereas, the court house of the County of 
Washington, with the offices for the preserva- 
tion of tne public reccJhis and for the transac- 
tion of the public business, were destroyed by 
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fire hi the month of May, 1872, and it is abso- 
lutely necessaiT that the County ahaU own a 
court house, vnth suitable offices wherdn the 
public records may be safely kept, and wherefak 
the officers of the court and the Gounty can con- 
veniently transact the public business, and thia 
board declare that it Is inexpedient longer to [179] 
occupy a rented house for these purposes, and 
whereas, Louis M. Homthal,of the City of New 
York, has offered to sell to this Board of Com- 
missioners for said County the water part of 
lot numbered one hundred andforty-nine, situ- 
ated in the Town of Plymouth in said Coun^ 
so numbered upon the plat or plan of said town, 
known as the custom house property, fronting 
fifty feet upon Water Street and extending to 
the river, including the wharf upon the same, 
with the brick house fwty feet wide, sixty feet 
long, of three stories in height, with basement 
or cellar, at the price of five thousand doUan, 
to be secured by the bonds of the Board of Com- 
missioners, payable in five equal annual install- 
ments, beanng interest at the rate of six per 
centum per annum, and agree to execute title 
to the same upon payment of the purchase 
money and interest, ana to execute to this board 
a bond, with surety, to perform this agreement; 
and whereas a majority of the Justices of said 
County have in writing directed tills Board of 
CounQr Commissioners to accept the offer of the 
said L. M. Homthal, and to make the purcliaee 
of said property upon the terms named: 

"It is ordered by this board, i^majori^ of 
said Justices concurring, that James G. Ausoon, 
chairman of this boara. contract with die said 
L. M. Homthal, through his agent. L. H. Horn- 
thai for the purchase of said property; that he 
take from the said L. M. Homthal his bond, 
with surety as above provided, and that he exe- 
cute, as chairman of this board, five bonds, 
each for one thousand dollars, payable severally 
first October, 1878, 1879, 1880, 1881, 1882, bear- 
ing six per centum interest; that he cause the 
same to be countersigned by the clerk of thia 
board, who is the register of deeds for thia 
Countv, and that the seal of his office be at- 
tacheo. (Signed) J. G. Ausbon. Chairman." 

The transcript of the record of the proceed- 
ings of a special meeting of the Board of County 
Commissioners, held en the first Monday, No- 
vember 5, 1877, was also put in evidence, where- 
in it appeared as follows: J. G. Ausbon, as 
chairman, reported in writing, •* that in obedi- 
ence to the order of this board proposed on the 
first day of October, 1877, he accepted the bond 
of L. 31. Homthal, of the City of New York, r i 
in the penal sum of ten thoufsund dollars, with 
Justifies suretv, conditioned to execute title to 
this Board of County Commissioners for the 
brick store and lot in Plymouth, known iis the 
custom house, upon payment of the purchase 
money, and that unoer said order he executed 
to him five bonds, each for one tho\isand dol- 
lars, dated the first day of October, 1877, bear- 
ing six per cent interest from date, payable at 
one, two, three, four, and five years from date, 
which were countersigned by the clerk of this 
board, and sealed with the seal of his office aa 
register of deeds, and that he has caused the 
said title bond to be proved and registered." 

It was thereupon ordered that the report be 
adopted, and that the action of the chairman in 
the premises be in aU respecta confirmed and 
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•liproYed. AH the oommlHiooen ware preMnt 
•t ibis meeting. 

Upon ibis state of case, the court directed the 
Junr that the plaintiff was entitled to recover, 
«nd there was verdict and Judgment accord- 
It is now contended bj the plaintiff in error 
that the ruling cd the court and the judgment 
rendered in nursuance thereof, are erroneous 
on twogrdunos: First, that by the laws of North 
Carolina in force at that time, and applicable 
to the transaction, the Ck>mnd88ioners of the 
County had no power to change the site of the 
county court house, unless auttiorized to do so 
by a unanimous vote of all the members of the 
board at ibeir September meeting, and after a 
uotice of the proposed change, specifying the 
uew site, published in a newspaper printed in 
the County, and posted in one or more pub- 
lic places m every township in the County for 
three months next inunediately preceding the 
annual meeting at which the final vole on the 
proposed change was to be taken; and upon 
that point cites fie Lawsof North Carolina, 1868, 
chap. 20, % 8, subseo. 8; and Battle's Revisal, 
1878, chap. 27, g 8, subsec 8. Second, that the 
Board of Commissioners did not have Uie power 
to make the contract in question, and the bonds 
in pursuance and execution of the same, ''with- 
(181 ] oat the concurrence of a malority of the justices 
of the peace sitting with tbem," in pursuance 
of section 5 of the Laws of North Carolina of 
• 1876-1877, <^p. 141, 

The Statute of North Carolina referred to in 
support of the first assignment of error is the 
Act of 1868, chap. 20. It provides for the or- 
ganization and government of counties, and 
enacts that every county is a body politic and 
corporate, and has the powers specified by 
statute or necessarily implied in such a body, 
which can only be exercised by the board of 
commissioners or in pursuance of a resolution 
adopted by tbem. Amone its general powers 
enumerated is, "To purcnase and hold land 
within its limits, and for the use of its inhabit- 
ants, subject to the supervision of the General 
Assembly." The boanl of commissioners of 
each county are required to hold a r^^ular 
meeting at the court bouse on the first Mondays 
of September and March of each year. They 
are expressly authorized "To purchase real 
propertv necessary for any public cotmty build- 
mg, ana for the support of the poor, and to de- 
termine the site thereof where it has not been 
dreody located;" also, to locate the necessary 
county buUdings, and to raise, by tax upon ^e 
countv, the money necessary for their erection. 
Subdivision 8 of section 8 of the statute is as fol- 
lows: "To remove or designate a new site for 
any coun^ building; but the site of any countv 
building already located shall not be changea 
onless uy a unanimous vote of all the members 
of the board at the regular Septemb^ meeting, 
and unless upon notice of the proposed change, 
specifvine the new site. Sucn notice shall oe 

Bublishea in a newspaper printed in Uie county, 
' there be one, and posted in one or more puV 
lic places in every township in the county for 
three months next immediately preceding the 
annual meeting at which the final vote on the 
proposed change is to be taken. Such new site 
shall not be more than one mile distant from 
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the old, except upon the wpteUL approval of 
the General Assembly." 

It is for want of conformity to the dinetkxis 
of Uiis danse that it is contended that the pio- 
oeedings of the County CommiwionctB of 
Washington County, in the purchase o^ the 
court house building which constitutes the con- 
sideration for the obligations in suit, are lUmL 
We areof opinion, however, that the provis&ns [182] 
of that subsection do not spl^ to the dream- 
stances of the present case, the language of 
the law is limited to the removal or dengnation 
of anew site for an existing county building, 
and cannot be applied to a case such as the 
present, where the court house has been de- 
stroyed by fire. It was the duty of the com- 
misnoners, after the destruction of the exl^g 
court house, to provide a phice where tfie courts 
could be held and a building suitable for the 
purpose. The renting of a building in another 
locality cannot be coradered as a removal or 
designation of a new site for the coonlj build- 
ing alreadv located. Where acounty building 
has been aestroyed by fire, its site cannot bo 
said any longer to exist as alocation. A literal 
adherence, as required by the ammient for the 
plaintiff in error, to the terms oi the section in 
its applicatioii to this case leads to a necessary 
absiuaity; for the regular September meeting, 
at whidi the unanimous vote of the board must 
be given, which it is contended is a neowMiry 
coimition precedent to the validity of the tni4«s- 
action, is required to be held at the oout; 
house, but, according to the drcumstances of 
this case, there was no court house at which any 
such meeting could be hdd. By the terms of 
the law the county commissIonerB have power 
to designate the site of any county building 
not already and previously located, and the 
terms of the subsection relied on apply, we 
think, only to the case where it is a nakea prop- 
osition to abandon one building, then in use 
for county purposes, and to establish another 
one in another site for the same purpose. 

In the present case, also, if there was any 
change in the site of the county building, it 
took place immediately after the aestructlon by 
fire of the old one, when the promises subse- 
quently purchased were leased by the commis- 
sionors and occupied as a county court house. 
This had been done five years previously. In 
the meantime the occupancy of the place in 
question as a court house had been public and 
notorious, so that, we think, it may be con- 
sidcKTod at the time when the purchase of the 
property was made that the site for a county 
court house bad been already established. The 
change of title from that of lessee for a term 
of years to an ownership in fee by reascm of [188\ 
the purchase was not a change of the site of a 
county building. It, therefore, does not come 
within the prohibition rdied on. 

As to the second assignment of error, rdiance 
is had upon an Act to estabUsh county govern- 
ments, ratified Febnmry 27, 1877, Laws N. C. 
1876-1877, chap. 141, p. 226. That was a 
statute which enacted a new mode of governing 
counties. It provided in section 4 that justices 
of the peace should be dected by the General 
Assembly; and the General Assembly, it was 
provided, at its then present session, should 
elect three Justices of the peace for each town- 
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■Up in the Mvenl oountlea of the State, to be 
divided into three daases, and bold their of- 
fices for the lennt of two, four, and di ;6tU8 
respectively; but the successor of each class, m 
his term expired, should be elected by the Qien- 
eral Assembly for the term of six yearn It 
was also provided that the terma of those 
elected at the then present seasioo of the Geo- 



1876, and, on the flist Monday in August every 
two years thereafter, ^ould assemols at the 
court houses of thefr respective counties, and, 
a majority being present, should proceed to 
the election ot not len than three, uor more 
than Ave,, persona to be chosen from the body 
of the county. Including Uie justices of the 
pesM, who should be s^led the board of 
commlssionerB for the coun^, and hold their 
officea for two yeara from the date of their 
qualiacatfOD, and until their Buccessors should 
be elected and qualiSed. Those elected on the 
first Monday In August, 18T8, were to enter 
upon Uie duties of their oSlce immediately 
upon the expiration of the term for which the 
board of county commiaaloDers then in office 
had been dected, and not before. The same 
•ectioD ccHitalned the followbiF proviso; "JVw- 
tided hototMT, That the board of commlsaloQera 
■hall not have power to levy taxes, to purchase 
real proper^, to remove or deelgoate new sites 
for county buildings, to cons&uct or repair 
bridges the cost whereof may exceed five hon- 
dreddoUara. or to borrow money for the county, 
nor alter or make additional townships, without 
. , B the concunenoe of a majority of the Justices of 
I *°4J the peace dtOnc with them; and for the pur- 
poees embtaced la this proviso the justices of 
the peace of the coun^ shall meet with the 
board of commlsalonera on the first Monday in 
August, one thousand dgbt hundred and sev- 
enty-eight, and annually thereafter, unless of- 
tener convened by the board of commlssloneis, 
who are hereby empowered to call together the 
Justlcea of the peace, when necessary, not 
ottenec than once in three months; but for such 
servloee the justices of the peace shall receive 
BO compenssAlon." 

The next section of the statute provided that 
the board of commissioners so elected should 
have and exercise the jurisdlctton and powers 
vested In the board of commissioners then 
existing. 

It Is quite evident, we think, that the proviso 
to eection 6, which is relied upon as prohibiting 
the exercise of the powers specifled, except In 
conjunction with the justices of the peace ait- 
ting with the board of commissioaers, applies 
only to those commissioncra who ahould be 
chosen thereafter under the provisions of that 
Act, theflrst election under which could not 
occur prior (o the first Monday In August, 187fl; 
and IhM those then elected could not enter upon 
the duties of their offices until after theexpira- 
tionof theterm for which the existing boftrds 
of county commisBloners then in office had been 
elected. The limitations upon the powers of 
the commissioners under that statute cannot be 
construed as affecting the powers of the boaids 
of Gommkiionen in office at the date of this 



transaction, which was la the year 1877, Tlie 
Act of February 37, 1877, therefore, has no ap- 
plication to this case. 

Thtrt it, tAgrefon, tu error in Us record, and 
tht fudgmmt of the Circuit Oaurt U thinned. 

Trueoopr. Teat: 

James H. If oKenner. Oerk. BupL Court, D. B. 



CONTINENTAL LIFE INBURAHCE COM- l«3"'l 
PANT OP HABTPORD, CONN., 
Kff. in Btr., 

ANN ELIZA KHOADS, Admrx. of Harm 

Rboadb, Deceased. 

<8ee 8. a Beporter'i etLm-MDJ 



1 the esse seta booK. 

[No. 83.] 

Argutd 2/09. 9, iO, lase. DeeidedlToo. t9, JS86. 

IN ERROR to the Circuit Court of the United 
States for the Easteru District of Fennel* 
vania, Bnartad. 
The case is stated br the court. 
Mr. SmBael C. Perkln*. for plsfaitlff b 



Mr. Chief J-aetiet W»ita delivered the opin- TaSS] 
ion of the court; 

One of the errors assigned <m this racoid ta 
that the circuit court had no jurisdiction. It 
was Bf>ttled at a veiy early day that the facts on 
wbicb the jurlBdictloo of the circuit conrtsrest 
must. In some form, appear on the face of tlw 



Ex parts Smith. M U. 8. «6 [Bk. M. L. e_ 
leOI: IMei-tim v. (Jeate, 87 U. 8. 646 [Bk. U, 
L.ei 10671; Grace y. Am. OetO. Int. Oo.lWXS. 
8. 283 [Bk. 37, L. ed. 884]; B6n ▼, Awton, 111 
U. 5. aSG [Bk. S8, L. ed. 4201: JVan«Wd, O. d 
L.M.R.R. Oo.v.Saan, 111 U.S. BSSrJBk. 28. 
L. ed. 468]; Hancock v. HoOrook, US U. 8. 339 
[Bk. 28, L.ed.714]. And itiserrotfora court 
to pnK«ed without its Jurisdiction Is showiL 
Oracev. Ameriean Gent. Int. Oa.tupra; Thayer 
v.LifeAuo. 113 D. 8. 7l7[Sk.88, L.ed.8»4]j 
Maitijield B. Co. v. Suan, tvpra. 

It is conceded that the lurlsdictlon In thU caea 
depends alone on the ddzensblp of the putiei, 
and that there is not In the declaratian any 
averment In express temu of the dtlien^hip a 



hxwHAix ▼. LKBaiToir. 



(be pltdntlll. Udoefl appear that the defendant 
was, atthecommeDceroeDtof the suit, octiizeti 
ptOi of Connecticut, and tbat the Intestate, Marls 
Rhoada. waaat the tlmeof bis death acltizenof 
PennaylTania; but there is nothing to ohow the 
citizenship of the plaintlO, and the Jurisdiction 
depends on her citizenship, and not on tbat of 
her intestate. Amory t. Amorif, OS U. 8. 180 
rBk. 2*, L. ed. 428]. It is true that the record 
does abow that letleni of administration were 
granted to her in Pennsylvania, but Ibat does 
not make her a citizen of that Stale. It may be 
that bj the law of PennsjlTania the personal 
represeDtative of a deceased citizen of Pennsyl- 
TUiia is, in contemplation of law, resident 
within the State, and at all limes amenable ' ~ 
the JuriBdietion of the proper courts at tb 
State; but that doea not necessarily Imply dt- 
iaenahip of the Btate. He miut be there for the 
punMsea of hla administration, but tbat !i 
And, bealdee, tbe Jurisdiction must appear iwv 
ItlTdf. Itlsnotenoughthatltmaybeinferrsd 
anumentfttlTeiy. Bnmn t. Seme, 8 Pet IIS 
[S3 U. S. bk. 8.x. ed. 885]; SabtrUBn v. Omw. 
eupr^ If the plaintiff was actually a citizen of 
Pcnnaylnnim when the suit was begun, tbe 
record cannot be amended here so as to show 
Ihatfact, bntthecoartbelowroay.inltsdiscro- 
'Jon, allow U to be done when the case gets 
b«!t Mfrgan'i Btr. t. Qtu. 18 Wall. 81786 
U. 8. bk. 82. L. «d. 100]; Soitrtmm t. Oaue. 



ntpro.. 
It la lit 



It la not neceaauy to oonaider any of the other 
aarignments of tnot. 

nt judgmmt <ifeu OimUt (hurt it rtt»r»»d 
and Vu eauee remanded for fitrtherproeteHngt. 
Tntaoopj. Test: 

fames H. HoEenneT^ Ole^ Sup. Court, H. 8. 



'' G. D. HEWHALL, Appt., 

ft 

E. X LeBRETON, Admr. of Thkdtmbs Ls. 
Hot, Deceased. VICTOR LbROT bt ai., 
Heira at Iaw of Tbbodobb LxRot, De* 
oeaaed. 

(Bee B. a Beiurtei^ tA. nOMS.) 



— ^rtof theOnl 

which the cause wai removed from u.^ u..^-"" 
Court of the State of ColUomla tor the KHtr and 
Count)' of San Ftanolsco, dtsmlieeil the t^ from 
whiah decree tbii appeal was talun. The appellea 
wag appointed admblstratiir of the estate of the 
defendant, who died after the appeal, and entered 



[No. at) 
Argued and lubmitted Nov. t, ISSS. Decided 

Nov. t9, 1886. 

APPEAL from the Circuit Court of the United 
States for the District of California. Af- 

MettTt. Hanrr BMird and Chu-tea H. 

Armaa, for appellant: 

Under tbe Statutes of California, trotta in 
relation to real estate uise under Instruments 
of writing and by provision of law. 

Code, tit 4. g SS2; tit 8, % 2308, 2382, 867. 

Courts never permit parol proof to contra- 
dict on intention expressed on the face of Uis 
instrument. 

1 Perry, Trusts, g 76; Batt v. FirttNiU. Bai»k 
efAMand, 101 U. 8. 98 (Bk. 25, L. ed. 794). 

Eoulty wlU not allow a trustee to set up, 
cbleny by his own declarations, h parol under- 
standmg inconslsteat with the deed, for tbe 
purpoae of increasing his own share In the 
proper^, to the detriment of his co^eettui que 

mdden. T. Jerdan, 21 OaL 03; Oati w. Oodding, 
86 Cal. 101; Rq/letv. Baaiter. W Cal. 670; Mit- 
lardv.Sathawag, 27 Cal. 110; OWnw v. Allen. 
84 Cal. 204; Avtita y. ZMTtgiton, 10 Cal. 844; 
1 Perry. Trusts, ft 187; 9 8tory. Eq. g 1211; Van 
Earn v. Jbnds. S Johns. Oh. 408. 

That LeRoy took this title In his own saiDft 
does not affect our rlriria. He cannot secut* 
the property to himself absohitdy by a pur- 
cbaae at Jumdal nle, vhldi he hoIdB under hi* 
deed aa trustee, 

JenUnt y. Frink, 80 OaL 660; Burhaiu t. 
Fun Zandt. 7 N. T. 628; BothweU v. Dernei, 



644; Oaix^ptaro t. Dm, 68 Cal. 227; Kiiiff 



Jtuat V. MilUr, 10 N. T. 408; Jftetoud v 
Oirod, 4 How. 008 HO U. 8. bk. 11, L. ed. 
1076); Qreeniand v. King, B l^nA Jur. 18; Van 
Bppi T. Van Eppe, 9 Land Jar. 887. 

Menre. EvKna B. PUlahnvy and Pills* 

OTj A BlAndtng, for appellees: 

As between the grantee uia tbe trusteo the 

tmstdeed, tbooghui form abacdote, was, never- 

theleaa, only a mortgag*. Tbe tranatctioo waa 



Cal.m8;7liyl0rT.jr<i(»at'ti,«CW.8L_, 

A a 04 Cal. 618. 

Where an eatate results by impli(»tlan of 
law. the title and l^[al estate of the whole, or 
of aoroe aliquot part of the whole, mtiit vest Id 
tbe par» to whom It tesulta. 

WhiUy. Oininifar, 2 Paige, Oh. 282. 

If LeBoy had collected the foil amoirot 
named In the deed of trait, and refnsed to p^ 
orcr to pUbitU^ an action at law oosld baT» 
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been miinUtnad t^ him tgaimt LeRoy for this 
sum. 

KreuU t. LMngiton. 15 Oal. 844. 

If W6 admit a resulcfng tnut by the proTis- 
tons of law we insist that such trust may not 
only be proved by paroL but may also be de- 
feated by parol proof of an amement for a 
different trust from that which would be im- 
plied by law. 

Baytny, Baxter, 22 CaL ^IfiiMiUaTdy, Hatha- 
w^f, 27 Cal. 119; BoberU ▼. Ware, 40 Cal. 687; 
Stoiy, Bq. Jur. S 1202; Bottford ▼. Burr, 2 
Johns. Oh. 406ji2tM ▼. Popham^ 1 Doug. (Ens.) 
IM; Walker T. Waiker, 2 Atk. 98; Lakey. Lake, 
Amb. 126; BtUam T. Oompton, 2 Vem. 294; 
Page v. Page, 8 N. H. 187; Joiekeon ▼. FWer, 2 
Wend. 465. 

The parol OTidenoe is to establish the drcum- 
fltances of a collateral fact, which, when estab- 
lished, controls the deed. 

TroU ▼. Carter, 15 West Va. 577. 

When LeRoy, under the Judgment in the 
foreclosure proceeding, bought in the properW, 
he became tne sole and exclusive owner of the 
same, devested of all trust in favor of the plaint- 
iff's assignor, who acted as the attorney for 
the defendant's grantor, who instituted the 
foreclosure. The plaintiff's assignor must have 
intended to cut his client off by that pro- 
ceeding, for it cannot be admitted that he in- 
tended to foreclose his client, and not himself. 
The presumption of honesty is equivalent to 
legal evidence. 

OmUral Nat, Bank v. Connecticut Mut, L, 
Ins. Co. 104 U. 8. 64 (Bk. 26, L. ed. 69^; 
KruUehbuU ▼. ffallett, L. R. 18 Ch. Div. 696. 

LeRoy had the legal right to buy this prM>- 
crty at the judicial Ssle, and he thereafter held 
it as his own, in fee simple absolute. 

Wtght V. Bo$$, 86 Cal. 414; Tu^n-Lick OU Co. 
V. Marimrv, 91 U. 8. 587 (Bk. 28, L. ed. 828). 

A mort£^u^, in order to avoid a loss to him- 
self by a sale to a stranger at a less price than 
he is wOlinff to pay, may purchase at a Judicial 
ssle, when be is>otti a trustee and a eettui que 
truet. 

Jones, Mort. gg 1686, 1881, 1882; Bergen v. 
Bennett, 1 Cai. Oas. 1, 9. 

Where the transaction is between the attorney 
tmd his client, equity does not permit advan- 
tage to be taken of the client. 

wood V. Downee, 18 Yes. 126; Jonee v. Tripp, 
Jacob, 822; Montesquieu v. Sandys, 18 Yes. 802; 
Caine v. AUen, 2 Dow P. C. 289; Edwards v. 
Meyriek, 2 Hare, 68; Gibson v. Jeyes, 6 Yes. Jr. 
270, 280; Tiffany & Bullard, Trusts, 187; Story, 
£q. Jur. 219, 810, 811, 401; nou>eUv, Bansom, 
11 Paige Ch. 540. 542; Jennings v. McOonnel, 
17 ni 150; Ford v. Harrington, 16 N. Y. 288, 
289; Ewns v. EUis, 5 Denio, 640, 648. 

Mr, Justice Harlan delivered the opinion 
of the court: 

The amount secured to be paid by the deed 
of trust executed on the first day of October, 
1870, by Juana M. Estudillo and others to 
Theodore LeRoy, was $446,849 in gold coin of 
the United States. Whether that sum included 
the $49,000 which is alleged to be due to Pat- 
tenon, Wtison, Crittenden and Felton, for 
legal services rendered, cannot be determined 
by anything in the deed itself. The plaintiff, 
who ioes as assignee of the d^ms of said at- 



torneys, is compelled to resort to parol evidence 
to show that the parties to the deed intended to 
provide for the payment of the $49,000 out of 
the proceeds of ths sale of the trust proper^, 
and to that end included it in the aggregate of 
$446,849. If that evidence was oomfietent, it 
was the right of the defendant to show bv parol 
evidence that the intention of the parties was 
to apply the proceeds of sale to the reimburse- 
ment ox LeRoy for all advances and payments 
made and expenses incurred by him, befovs 
anything was paid on the daims of the attor- 
n^s. Looking at all the evidence, we are sat- 
isfied that these propositions are sustained, 
namely; 1. That the $49,000 was embraced in 
the $446,849; 2. The former sum was not to be 
paid unUl LeRoy was reimbursed the entire 
amount due ana to become due to him on ac- 
count of principal, interest, advances, and ex- 
penses. That the sales of the trust property 
fell short of meeting these latter demands, by a 
large amount, is clearly established by the record 
of the suit in which tne accounts oi the trustee 
were audited and settled, and by other evi- 
dence in this cause. 

Upon tke idhole ease we thirik the decree was 
riglU, and it is affirmed. 
True copy. Test: 

James H. MoKenney, Clerk, Sup. Court, IT. S. 



EAST TENNESSEE, YIRGINIA AND 
GEORGIA RAILROAD COMPANY. 
Appt., 

V, 

JOHN W. GRAYSON. 
. (8ee8.G.Repoiter*sed.240-MU 

Bemovat ojf causesseparable controtenif — nec- 
essary party. 

GrajBon flled a bill against the appellant and the 
Memphis and Charleston Railroad Company. In the 
latter of which oorporatlons he was a 8toauiolder« 
asking that a lease made bj the latter companj io 
the former be declared void and that the latter 
company t)e enjoined from issuing stock and raMngr 
f Unas for the purpose of paying for the oanoella- 
tion of the lease. On a petition for removal filed 
br the appellant, alleging that It was a citizen of 
l^nncssee and Grayson a citizen of Alabama, held; 

L That the Memphis and Charleston Bailroad 
Company was a necessary party defendant to the 
controversy. 

2. That there was no separate oontroveisy be- 
tween the appellant and the appeUee. 

[No. 831.1 
Submitted Noft, 8, 1886, Decided Not. t9, 1886. 

APPEAL from the Circuit Court of the United 
States for the Northern District nf Ala- 
bama. Affirmed. 
The case is stnted by the court. 
Mr. W. M. Baxter, for appellant 
Messrs. Hennr E« Davis, F. P.Ward 
and R* W. Walker, for appellee: 

Mr, C^Kf «7tM^i«0 Waite delivered the opin- 
ion of the court; 

This is an appeal from an order remanding 
a suit in equity which had been removed from 
(he Chancery Court of the Eastern Division of 
the State of Alabama. The bill was filed bj 
John W. Qn^son, a citizen of Alabama, and 
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a stockholder of the Memphis and OharlesUm 
Railroad Company, "in lus own behalf . and in 
beludf of all other stockholders * • • whomay 
come in and contribute to the expenses," against 
the Memphis and Charleston KallrcMd Com- 
pany, a corporadon existing under the laws of 
the States of Tennessee, Alabama and Missis- 
sippi, and the East Tennessee, Yirgioia and 
worgia Railroad Company, a corporation ex- 
feting under the laws c^ Tennessee and Qeor^ 
gia. The bill was filed August 81, 1882, and 
alleged that on the second of June, 1877, the 
Memphis and Charleston Company executed 
what purported to be a lease of its railroad and 

(t49] appurtenances to the East Tennessee, Virginia 
and Georgia Company for a period of twen^ 
years from July 1, 1877: that this lease was 
modified in some particulars Decembers, 1879; 
that neither tiie lease nor the modification were 
within the corporate power or authority of 
eithAr of the parties thereto; that, notwitbstand- 
iug this, the East Tennessee, Virginia and 
G^rgia Company had taken possession of and 
was operating the leased railroad; that Ghrayson, 
the complainant, was not present, either in per- 
son or by proxy, at any meeting of the stock- 
holders of the Memphis and Charleston Com- 
pany, if any there eyer had been, when the 
lease was authorized or approyed; ttiat he had 
neyer consented thereto, and his rights as a 
stockholder "are in nowise affected by any 
such action of a stockholders' meeting at which 
he was not present, in which he did not partici- 
pate, and in which his stock was not represent- 
ed — such action being ultra 9%re$ and without 
legal authority;'* that at a meeting of the stock- 
holders of the Memphis and Charleston Com- 
pany, on the 22d of August, 1882, a resolution 
was adopted authorizing the directors to ap- 
point a committee to meet the East Tennessee, 
Virginia and Qeoi^ Company and arrange for 
a cancellation of the lease, it being understood 
that the last named Company would surrender 
its riehts as lessee on payment of 9400,000: 
that tne resolution was adopted under the in- 
fluence of the belief that upon the payment of 
this amount the lease would be abrogated; that 
at the same meeting a further resolution was 
adopted autborizing the issue of fiye millions 
of dollars of additional stock to be sold at eight 
cents on the dollar to raise the amount to be 
paid the East Tennessee, Virginia and Georgia 
Company, in case the propcNsed arrangement 
was earned out; that Grayson, the complain- 
ant, yoted against both these resolutions; tiiat, 
on a fair setuement of the accounts between tJbe 
two Companies for the operations of the East 
Tennessee, Virginia ana Georgia Company 
during the time it had been in possession under 
the lease, a large sum would be f o\md due to 
the Memphis and Charleston Company; and 
that the directors of the Memphis axid Charles- 

[243] ton Company will not, and Grayson, the com- 
plainant, cannot, bring a suit in the name of 
tiie company to have uie lease set aside. The 

f>rayer of the bUl is for a cancellation of the 
ease, for an account, and for an injunction to 
restrain the East Tennessee, Virginia and Geo^ 
^a Company from operating the road, and the 
Memphis an'd Charleston Company from pay- 
ing $400,000 or any other sum for the cancel- 
lation of the lease, and from inuing the new 
stodL to raise the mon^ to make the payment. 

ili» U. & 



On the 4th of September, 1882, the East Ten- 
nessee, Vhrginia and Georgia Company filed a 
petition for the remoyal <a the suit to the Cir- 
cuit Court ot the United States, on the ground 
that tiie Company is a citizen or Tennessee, and 
Grayson a citizen of Alabama, and "Uiere is a 
controyersy which is wholly between citizens 
of different States, and which can be fully de- 
termined between them; to wit, a controyersy 
between the said petitioner and the said John 
W. Grayson." The circuit court, on motion, 
remanded the cause, and that order is now here 
for review. 

We are unable to distinguiah this case from 
tiiat of If. J. OmU R. B. Co. y. MtOB, 118 U. S. 
249 [Bk. 28» L. ed. 949]. It is brought by a 
stockholder of the Memphis and Charleston 
Railroad Company, in behalf of himself and 
any other stockholders who will contribute to 
the expenses, to set aside a lease made by that 
corporation to the East Tennessee, Virginia and 
Georgia Railroad Company, in excess of its 
corporate powers, vid to restrain the Memphis 
and Charleston Company from carrying into 
effect a resolution of its stockholders authoriz- 
ing a settiement with the East Tennessee, Vir- 
ginia and €korgia Company, by the payment 
of $400,000, to secure a cancellation of the 
lease. The bill was filed by one of the minor- 
ity stockholders nine days after the resolution 
in fayor of the settiement was passed, and one 
of its objects is to defeat this action of the ma- 
jority, under these circumstances it is clear 
that the Memphis and Charleston Company is 
not a mere formal party, or a party in the same 
interest with Grayson, but is rightly and neces- 
sarily a defendant The corporation, as a cor- 
g oration, has determined, by a yote of its stock- 
olders, to pay $400,000, which it proposes to 
raise by a ruinous sede of stock, to get rid of a 
lease that Grayson insists is yoid and ought to 
be annulled without any payment whateyer, 
and the lessee brought to an account. 

Neither is there a separate controversy in the 
case between tiie complainant and the East 
Tennessee, Virginia and Georgia Company. 
The principal purpose of the suit is to set aside 
the lease for want of authority to make it. For 
that purpose both the lessor and lessee are nec- 
essary parties. Grayson is not suing for the 
Memphis and Charleston Company, but for 
himself. It is true a decree in his favor may 
be for the advantage of the Memphis and 
Charleston Company, buthe does not represent 
the company in its corporate capaci^, and has 
no authority to do so. As a stockholder, he 
seeks protection from the Illegal acts of his own 
company as well as the other. According to 
the allegations of the bill, it may fairly be in- 
ferred that a majority of the stockholders of 
the Memphis and Charleston Company have 
combined with the East Tennessee, Virginia 
and G^eorffia Company to sacrifice the rights of 
the minority, and this suit is in behalf of the 
minority to protect themselves against this un- 
lawful and fraudulent combination. Left to 
themselves, the two Companies will aettie on a 
basil that will be ruinous to the interest of 
Grayson and those in like dtuatioB with him- 
self. This he seeks to prevent. 

In the argument it is suggested that this case 
differs from that of the iO. 0ml. R, B, Ch. v. 
MUls, intbttadtbaX in thai the two corpora- 
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tioiiB joined in an answer insistinff on the yalid- 
ity of the lease, and in this noUiing of the kind 
has been done. But here the allegations of the 
bill, which, for the purposes of the present in- 
quiry, must be considered as conf e^ed, are to 
the effect that the two companies are acting in 
humony upon the question of validity, and 
that, unless restrained, the Memphis and 
Charleston Company will make a settlement 
which will be ereatly to the inlury of its min- 
ority stockhcdders, of whom this complainant 
Ib one. This is certfdnly the equivalent of the 
Joint answer in the other case. 
The order remanding the eaee ie affirmed. 
True oopy. Test : 

James H. MoEenney, Clerk, Sup. Gourt, 
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The sixth section of appellant's charter, whioh 
proTlded that the Corporation '*Bhall have the 
exdusiye right to the hydrauUo powers and priv- 
ileges created by the water which it takes from the 
Bantiam River, and mav use, rent or sell the sam^ 
or any portion thereof as it may deem expedient,'' 
conferred upon the Company the rlvht to mortgage 
'Mhe power to bring water from the Santiam Riyer," 
and also the exclusive right to the hydraulic pow- 
ers and privileges created by the water from said 
river. A mortgage executed by the Company 
created alien upon such powers and franchlMS. 

[No. S.] 
Argued and eubmttted Nov, 9, 1886, Decided 

ybv. $9, 1886. 

APPEAL from theCircuit Court of the United 
States for the District of Oregon. Af- 
firmed. 

The case is stated by the court 

Mr. Georg^e H. Williaais* for appellant: 

Corporations have none of the elements of 
sovereignty, and can have and exercise only 
such powers as are expressly conferred on them 
by the Act of incorporation, and such implied 
powers as are neceaaary to enable them to per- 
form their prescribed duties, 

lUack ▼, jDd. <fe B. Canal Co. 22 N. J. Eq. 
180: TJumujte v. Wat J. R, R. Co. 101 U. S. 71 
(Bk. 25, L. ed. 950). 

The Act of incorporation confers upon the 
Company "power to purchase, receive and pos- 
sess lands, goods, chattels and effects of every 
kind, the same to use and dispose of at pleas- 
ure;" and "shall have the exclusive rieht to 
hydraulic powers and privileges created by the 
water which it takes mm the Santiam River, 
and may use, rent, or sell the same, or anv por- 
tion thereof, as it may deem expedient.'^ Its 
power to sell is defined, and does not include 
the power to dispose of its franchise; and the 
Act makes no provision for "assigns,*' and 
therefare the Corporation cannot merge itself 
Into any "assigns," or confer upon uiem its 
comorate powers and functions. The right to 
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take private property for its use upon payina 
a iust compensation therefor is granted, ana 
thu was witnin the power of the Legislature. 

Head v, AmoOeeag 2ifg, Co. 118 U. S. 9 (Bk. 
28, L. ed. 889). 

The power not being conferred upon "the as- 
signs" of the Company, the Corporation cannot^ 
by the action of its directors, confer this ri^ht 
of eminent donuun upon the Bank of British 
Columbia, a foreign corporation, or upon a 
private individual. The consent of the sover- 
eign power would be necessary. 

1 Bl. Com. 472. 

The franchise of becoming and being a cor- 
poration is in its nature incommunicable by 
the act of the parties, and incapable of pasa- 
ing by assignment. 

Obmm^fMoTt^y.iSmtt^, 10 Allen, 448; Men^ 
phie dk L.E.R B, Co.y. Oommiseionere, 112 U. S. 
609 (Bk. 28, L. ed. 887); EaU v. BuUivan B. B. 
21 Law Bep. 188; 2 Bedf. Am. R Cas. 621; 1 
Brunner, (Sol Cas. 618: LouieoiUe db JST. B. Co. 
y. P^fTMf, 109 U. S. 244 (27:922); Wileon v. 
Gainee, 108 U. S. 417 (26:401); Morgan v. La. 
98 U. S. 217 (28: 860), Branch y. Jeeup, 105 
U. 8. 468 (27: 279). 

There can be no distinction between railroad 
cases and this, resting on the ground that the 
former are quasi pubuc corporations, and the 
defendaoit (corporation not of that description. 

Bsad y. Amoekeag Mfg. Co. eupra: Seudder t. 
Trenton Da. FaU$ Co. Saxt. 694; Boston <ft B. 
Mill Corp, V. Newman, 12 Pick. 467; Hazen v. 
Beeex Co. 12 Cush. 475; CommonweaUh v. Eeeese 
Co. 18 Qray,239; ffankim v. Lawrence, 8 Blackf . 
266; Great F. Mfg. Co.y. F&mald, 47 N. H. 
444; Munn v. jRl. 94 U. 8. 118 (Bk. 24, 
L. ed. 77): Carpenter v. Black Hawk G. Min, 
Co. 66N. Y. 60; Casey. Manchester frond Steel 
Co. 9 Fed. Rep. 640; Salem Mill Dam Corp. v. 
Bopes, 6 Pick. 82; Whittenion MiUe v. Upton^ 
10 Gray, 582; Stewart v. Jones, 40 Mo. 140; 
Bichardsony. Sibley, 11 Allen. 66: Middlesex B. 
B. Co. y. Boston dkO.B.R Ch. 115 Mass. 847; 
Thomas Y. Armetrong, 7 Cal. 286: Mahoney y. 

ring Vol. W. Co. 62 CaL 168; Abbott y. Am. 
Bubber Co. 88 Barb. 580; McCuUowih y. 
Moss, 5 Denio, 567; Miners Ditch Co. l . ZeUer' 
bach, 87 Cal. 544. 

This suit is to enforce that part of the con- 
tract which remains executory, and therefore 
the Corporation can set up the plea of ultra 
vires. 

ThomasY. West J. B. B. Co. supra. 

This is not a misuse of an admitted power, 
but an act not within the scope of the powera 
of the Corporation to perform under any cir- 
cumstance or for any purpose. 

HeadY. Prov. Ins. Co. 2 Cranch. 127 (6 U.S. 
bk. 2. L. ed. 229); Bank of Augusta v. EarU, IS 
Pet. 519 (88 U. 8. bk, 10, L. ed. 274); Perrins 
V. Chesapeake d Del. Canal Co. 9 How. 172 (50 
U. 8. bk. 18. L. ed. 92); Pearce y. Mad. A Ind. 
etcRBCo. 21 How. 441 (62 U. 8. bk. 16, L. 
ed. 184). 

This Corporation has not been dissolved. The 
insolvency of a corporation does not extinguish 
its legal existence. 

Boston Glass Jiffg. Co. y. Langdon, 24Pick. 49. 

Nor does the assignment or sale of the prop- 
erty dissolve a corporation created by qieciai 
charter. 

Barelaifr. ToUman, 4 £dw. Oh. 128: StaUY. 
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Bank qfMd. 6 GOl & J. 206; I^Brnnen Bk. af 
Dd. V. iBdast&n, 7 Gfll A J. 421; BrinekerhoffY. 
Brown, 7 Jobiii. Oh. 224; Sullivan v. THunfo 
JffjL a>. 89 CaL 468; Kinea$d v. Dwindle, C» 

Mr, J» N. Dolph* for appellee: 

That which was mortf;aged by the appellant 
was in no sense a franchise. The power to con- 
demn land for a right of way was the power to 
exercise a temporary franchise which, when the 
right of way was acquired, was ezhaii8ted,and 
the right of way, ana the right to take water 
from the Santiam, became the property of the 
Corporation. 

Morgan v. La. 98 U. 8. 217 (Bk. 23. L. ed. 
860). 

By section 2 of its charter, the Corporation 
was empowered to purchase and receive and 
possess lands, goods, chattels and effects of 
every kind, andto dispose of them at pleasure. 
Whatever rights to the beneficial use of the 
waters of the Santiam River the Corporation 
acquired under the fifth section of its charter, 
whether the same was property, as distinguish- 
able from its franchise, or not, it was expressly 
empowered to sell. In whole or in part, i>y the 
sixth section of its charter. This power to sell 
includes the power to sell the right to take the 
water, together with the means of conducting 
the same to the place where it is to be used. 

Sheets V. Selden'e Leeaee, 2 Wall 187 (Bk. 17, 
L.ed.825). 

The power of a coiporation to seU its prop- 
erty and franchise includes the power to mort- 
gage the same. 

£. Boston Freight Oo.Y. EaeternB. B. Oo, 18 
AUen, 422; MeAUUter v. Plant, 54 Miss. 106; 
SeetionsY, Baeon, 23 Miss. 272; Stone v. Mont- 
ffomery, 85 Miss. 88. 

Eveiy corporation, unless expressly or im- 
pliedly prohibited, hais the same power as an in- 
dividual to sell its property, dtner absolutely 
or conditionally. 

Aurora Agr. d EL Soe. v. Foddoek, 80 BL 
263: Anff. A Ames Corp. 158; Owiie y.Leavitt, 
15 a. Y. 9; Thompeon v. Lambert, 44 Iowa, 
289; Vanaredall v. State, etc. 65 Lid. 176; 1 
Jones, Mort S 124; 8 Dan. Neg. Inst. §§882, 
883; Clark y.FarmereWoolen Hfg.Oo. 15 Wend. 
256; Fa9/Y.NoNeMCuah,l;EetehumY.Buffalo, 
14 N. Y. 856; White Water Vak Can. Co. v. 
VaUette, 21 How. 414 (62 U. S. bk. 16, L. ed. 
154); Commercial Bank v. Newport Mfg. Co. 
86 Am. Dec. 172; SlaU v. Comtre. qfMan^fidd, 
57 Am. Dec. 418. 

If it be conceded that the rights in contro- 
versy were a part of the franchises of the appel- 
lant, it still had power to mortgage the same. 

Jf. 0. Spanish FoH <ft L.B.BiCo.Y. Dda- 
more, 1140. S.501 (Bk. 29, L. ed. 244); Bagan 
V. Aiken, 9 Lea (Tenn.)609; Bouiton AT.C. 
B. Co. V. Shirleg, 54 Tex. 125; MUes v. Thome, 
88 CaL 885; Bandolph v. Lamed, 27 N. J. Eq. 
561; Lippineott v. AUander, 27 Iowa, 460; 
Botoman r. Wathen, 2 McLean, 876; Felton v. 
DeaU, 22 Yt. 170; Benson v. Mayor, etc 10 
Barb. 228; Ladd v. Chata/rd, 1 lUnor (Ala.) 
866; Lewis v. OainsviUe, 7 Ala. 85; Dundy v. 
Ohamhers, 28 HI. 870; Bank qf Middidm/ry v. 
E^erton, 80 Yt 182; BiUings v. Breinig, 45 
Mch. 70. 

The appellant is estopped from denying its 
power to mortgage the portion of its property 
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in controversy. It received and seeks to retain 
the benefit of the loan secured bv the mortgage, 
and it cannot set up its want of power to exe- 
cute it, to deprive appellee of the benefit of its 
security 

Field,' Corp. § 285; Green's, Brice. UUra FS- 
res, 42, 717; Cowdl v. CoL Springs Co. 100 U. 
8. 55 (Bk. 25, L. ed. 547); Morawetz, Priv. Corp. 
g 86; Argenti v. San Frandseo, 16 Cal. 265; 
Darst V. Qale. 88 IlL 141, Afirora A. dK Soe. 
V. Paddock, 80 BL 266; Bradley v. Ballard, 55 
IU.417. 

If the appellant was not authorlaed to mort- 
gage the proper^ in controvert, the State only 
could question the transaction. 

CoweU V. Springs Co, supra; Arthur v. O^m- 
mercial etc. Bank qfVieksSurg,^ Am. J>ec.n9; 
Moore v. Sehoppert, 22 West Va. 282; Logan v. 
Vernon G. etc B.B.Co,90ln±b52; Toledo diA. 
A.B.B,Co. V. Johnson, 49 Mich. 148; Pixley v. 
Boanoke Nac Co. 75 Ya. 820; WaXUmet Falls 
etc Co. V. Kittridge, 5 8awy. 44; Union Nat. 
Bank of St. Louis v. Matthews, 98 U. S. 621 
(Bk. 25, L. ed. 188); Elizabeth City Academy v. 
Lindsey, 45 Aul Dec. 500; Oakland B. B. Co. 
V. OaJdand, etc B.B,Co.46 CaL 865; Baekett 
V. TTOftm, 6 PacRep. 9, 659; 2 Bedt Railw. 499. 

ifr. Ju^^tbtf Miller delivered the opinion of [102] 
the court: 

This is an appeal from the Circuit Court of 
the United States for the District of Oregon. 

The Willamette Woolen Manufacturing Com- 
pany, the appellant, was incorporated by an 
Act of the Territorial Legislature of Oregon on 
the 17th day of December, 1856, which Act is 
in the following language: 

"Sec. 1. Be it enacted by the Leoislatite As- 
sembly of the Territory of Oregon, That George 
H. Williams, Alfred Stanton, Jcmh Watt, 
Joseph Holman, Daniel Waldo, William H. 
Rector, £. M. Bamum, J. G. Wilson, and J. 
D. Boon, and their associates, stockholders in 
the Joint stock Company known as the ' Wil- 
lamette Woolen Manufacturing Company,' and 
their successors, are hereby declared a body hqs] 
corporate and politic by the name and style of ^ 
the ^Willamette Woolen Manufacturing Com- 
pany,' for the purpose of creating and improv- 
mg water powers and privileges, and manufac- 
turing; and the present organization of said 
Joint stock Company ahaU continue until 
changed by sdd CorpoTBtlon. 

'* Sdc 2. Said Corporation shall have power 
to purchase, receive and possess, lands, goods, 
chattels, and effects of every kind, the same to 
use and dispose of at pleasure; to contract 
and be contracted with; to sue and be sued; to 
havea common seal, and the same to use and 
change at pleasure; and to ordain and establish 
such by-laws and regulations as it may deem ex- 
pedient for its own government and the efficient 
management of its affairs, consistent with the 
ConMitution Mid laws of the United States and 
the laws of this Territory. 

" Sec 8. The capital stock of said Corpora- 
tion shall not exceed two hundred thousand 
dollars, and shall be divided into shares of not 
less than one hundred dollars each, transferable 
as its by-laws may provide. 

'' Sec. 4. Said Cknporation shall receive, poa> 
sess and enjov all the property, interests, and 
rights of sfOd Joint stock Company, and shall 
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hold and haye, and may enforce by legal reme- 
dies, all claims and obligations due or to become 
due, given or that may be given to said Com- 
pany; and all stock due or to become due to 
said Company shall be payable to and collected 
by said Corporation; and the individual mem- 
bers of said Corporation shall each and singu- 
lar be liable for the corporate debts of said 
Company, contracted while a member of the 
same, to the amount of his share of the corpo- 
rate Property. 

" Sec. 5. Said Corporation shall have povrer 
to bring water from the Bantiam River to any 
place or places in or near Salem, to be brought 
as far as practicable through ttie channel or 
the valley of MiU Creek; and for such pur- 
pose may enter upon lands and also said creek, 
and do all things proper and suitable for a safe, 
direct and economical conveyance of water as 
aforesaid; but said Corporation shall do no un- 
necessaiy injury to private property, and shall 
be answerable in damafl;e8 to any person whose 
property is injured by its acts. 

*' Sec. 6. Said Corporation shall have the ex- 
r 1 04 elusive right to the hydraulic powers and priv- 
il^es created by the water which it takes from 
the Santiam River, and mav use, rent, or sell 
the same, or any portion tnereof , as it may 
deem expedient. 

" Sec. 7. This Act shall be inforoefrom and 
after its passage." 

The present suit was brought by the Bank 
of British Columbia against that Corporation 
to foreclose a mortgage executed by it on the 
24th day of August, 1876, to secure the pay- 
ment of promissory notes made by the Com- 
pany, amounting originally to over $80,000, of 
which, at the tune of brmging the suit, only 
about $16,000 remained unpaid. To the bill 
of foreclosure the defendant, in the circuit 
couit« filed an answer and a plea. The plea, 
whidi raises the only question in issue here, is 
as follows: 

"And for a farther defense and plea to said 
bill of complaint, said defendant, the Willam- 
ette Woolen Manufacturing Company alleges 
that it is now, and continuously for more than 
twenty years next last past has been, incorpo- 
rated under and by imrtue of an Act of the 
Legidative Afsembly of the Territoiy of Ore- 
gon, passed Deoembor 17, 1866, and entitled 'An 
Ad to Incorporate the Willamette Woolen 
Manufacturing Company.' That the fifth sec- 
tion of said Act provides as follows, viz. : 

" ' Sea 6. Said Corporation shall have power 
to bring water from the Santiam River to any 
place or places in or near Salem, to be brought 
M tar BB practicable through tiie channel or 
ttie yalley of Mill Creek; and for such pur- 
pose may enter upon lands and also said creek, 
and do all things proper and suitable for a safe, 
direct, and economical conveyance of water as 
aforesaid; but said Corporation shall do no im- 
neoessaiy inlu^ to private property, and shall 
be answerable m damages to any person whose 
property is injured by its acts.' 

''^That the rights and powers enumerated in 
said section five of said Act, and thereby con- 
ferred upon defendant, constitute the personal 
and exduaiye franchise of defendant as such 
Coiporation, and that said mortgage mentioned 
in ^aintiff s bill of complaint included said 
f ranchiseb and of Hght ou^^t by this honorable 



court to be declared null and yold and of no 
effect so far as the same includes said franchise. 
That it is necessary to the use, enjoyment, and 
maintenance of deifendant's said inuichise that 
defendant shall have and retain the exclusive 
use and enjoyment of all the property men- 
tioned and aescribed in plaintiff's mortgiage, set 
out in said bill of complaint, which relates to 
the power to bring water from said Santiam 
River to said Salem.'* 

That court overruled the plea, and decree 
was rendered for the plaintiff, ordering a sale 
of all the mor^ged property upon fidlure to 
pay the sum found Que within a reasonable 
time. Sale was accordingly made by the com- 
missioner appointed for the puri)ose, and the 
Manufacturing Company brought this case 
here on appei£ 

The assignments of error made in this court 
are as follows: 

" The court below erreu: 

"1. In holding that the mortgage was yalid 
as to the franchise created by said section five 
of the Act 

" 2. In entering a decree for the sale of said 
franchise. 

"8. In determining said question in the af- 
firmative. 

"4. In holding that said Corporation had 
power to devest uself of its corporate franchise 
by mor^^ge, sate, or otherwise, without the 
consent of the Legislature of Oregon." 

The mortgage commences it! granting clause, 
descriptive of the property conveyed, by say- 
ing that the said Corporation " doth hereby 
grant, bargain, sell, assign, transfer, set over, 
and convey unto the party of the second part" 
— meaning the Bank—*' its assign^, successors, 
and representatives, all the following real 
property lying and being situate in the County 
of Marion, and State of Oregon, more par- 
ticularly described as follows, to wit :" llieo 
foUows a minute description by metes and 
bounds and courses and distances of the realty 
upon which, the mill propertyof the party of 
the first part now stands. ** The design hereof 
being to oonyey the entire parcel of realty, to- 
gether with the tenements and bufldings, to- 
gether with all and singular the machinery of 
every kind used therem or thereabout Also 
the power to bring water from the Santiam 
River to any place or places in or near Salem, 
the same to be brought as far as practicable 
through the diannets or the vaUey of Mil! 
Creek, and for such purposes may enter upon 
UuidB, and also said creek, and do all thrngs 
proper and suitable for a safe and economic^ 
conveyance of water as aforesaid; also the ex- 
clusive right to the hydraulic powers and priy- 
ileges created bv the water from the Santiam 
River; also all the rights and powers of the said 
party of the first part in and to the water rights, 
powers, and privileges obtained under its char^ 
ter or articles of mcorporation, including all 
rights and property of kindred character ac- 
quired by said party of the first part in any 
way or from any person since the incorporation 
aforesaid. Also all that tract or parcel of 
realty upon which the party of the first part 
has now iu operation a sash factory "—giving 
a full description of it — " together with all the 
rights of way now owned by said party of the 
flnt part, as appurtenant to or necessary to the 
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or flnj(>7meiil of aaid rights, piTilegea, 
and euements in the water aforenid, together 
with aJl and singular the tenements, heradita- 
ments, and appurtenances thereunto belong- 
Ingor in anjrwise appertaining/' etc. 

The decree of the court finds *Hhat the de> 
fendant Corporation, the Willamette Woolen 
MannfacturiDg Company, did have full au- 
thority and power to maJce and ezecate the 
mortgage now here sought to be foreclosed, 
and that it conferred upon the plaintiff Corporar 
tion, by said mortgage, a lien upon all itsri^t 
and power, under ssid territorial Act, to take 
water from the Santiam Bives in upon its fran- 
chise touching the taking, carrying, and usbig 
of said water, and all the rights, privileges, 
and uses incident thereto,** and orders a sale of 
the property as mortgaged, unless the defend- 
ant Company pay the sum of $15,600.51 i^hin 
thirty days from the date of the decree. O 

The right of the Corporation to make a mort- 
gage which should cover evei3rthing described 
in this mortgage under ordimvy Acts of incor- 
poration, or ue provisions usually found in 
such Acts, mi^t be an interesting question. 
It also admits of doubt whether the mortagor 
Corporation in this case intended, by the use 
of the general language found in this instru- 
ilMI ment describing what was convejred, to trans- 
fer all of the powers, the privileges, and the 
franchises conferred upon it by its charter. It 
was undoubtedlv demrable, in making this 
mortgage, that u it became necessary to sell 
under it, the purchaser, in getting the realty, 
the houses, the mills, Uie manufacturing ma- 
chineiy, the conduits through which the water 
power came to operate upon that machinery, 
and all the tangible property necessaiy to the 
use of that water power should also gpet the 
privilege of using It; and so far as the privilege 
of usinff that paracular water appropriated to 
these nulls wa^ % franchise or special grant to 
the Corporation, it was intended to be conveved 
In the mortgage. For all the powers which it 
was necessary to exercise in the use of this 
water as a manufacturing motive power, the 
Woolen Company intended to create a lien upon 
the property it mortgaged. 

But tnere were franchises created by the Act 
of incorporation which would be of no value 
to the purchaser, which, in the nature of things, 
could not be transferred to It, and which were 
not intended to be transferred to it Obviously 
among these was theris:ht to exist as a Cor- 
pontSm, The sale under the decree of f ore- 
closuie did not annihilate the Willamette 
Woolen Manufacturing Company so that it no 
longer had any existence. Nor was its power 
to make contracts, to sue and be sued, to have 
a conmion seal, to buy other lands and sell 
them, to make liy-laws, and to do many other 
things which an Incorporated body can do, 
and which are described in the second section 
of its charter, ended wHb such sale. Nor is 
it at all dear that. If it had sold outright the 
uruperty which It mortgaged to this Company, 
It would not have still nad the right to take 
other water from the Santiam Biver and con- 
duct it to other mills and other places for the 
Eurpoees of manufacture, provided it did not 
iterfere with or limit the water and the use 
of the water whkh It had sokL 
It is, however, unnecessary to examine these 

lt» U.K. 



matters very critically. The charter itself 
seems to have given unlimited power to the 
Company to sell everything it had, including 
its exclusive right to the hydraulic powers and 
privileffes created bv the water which It takes 
from the Santiam Klver. Such is the express 
language of the sixth section of the charter. 
Describhig what it is that is granted to this [198] 
Corporation with regard to the water and its use, 
and in the same language, what it mday do in 
the way of disposinfl; oi it, it says, "aud Cor- 

g oration shall have the exclusive right to the 
ydraulic powers and privfleges cre^ed by the 
water which it takes from the Santiam fiver, 
and may use, rent, or sell the same, or any 
portion thereof, as it may deem expedient" 

There seems to be here no limitation upon 
the power of the Corporation to dispose of 
whatever It acquired under the statute whidi 
called it into being. Describing In the same 
sentence that it shall have '*the ^exclusive right 
to the hydraulic powers and privileges created 
bv the water which it takes born the Santiam 
luver," it declares that it "may use, rent, or sell 
the same," which means all of it: and to show 
that it does mean all of it, there is added after 
the words "seU the same," the further clause, 
*'or any portion thereof, as it may deem ex- 
pedient" 

It is hardly necessary to say that this right 
to sell in these general and strong terms, or to 
rent or to use it, must include the power to 
mortgage It A mortgage is in effect a sale 
with a power of defeasance, whldi may ulti- 
matelv end in an absolute tnmafer of the title. 
This language is in its nature inconsistent with 
a limitation upon the power of the Company 
to transfer its rights and privileges. If there 
is anything pecmiar in the wora franchise it 
must include. In any definition that can be 
given it, this word "privileges;" especially 
when the statute speaks oi "the exclusive right 
to the hydraulic powers and privHeses." 

As we have already said, it would be unprof* 
itaUe to go into an inquiry of how far the 
Corporation coijJd have transferred these ex* 
dunve rights and privileges to anybody else, 
and how far It could have devested itself ot 
them, and of Its power to use them. If no such 
language had been In the charter. But the 
supreme legislative power, which had the right 
to make mis Corporation, and to which it 
would be subject more or less in its ex^rdse ol 
the powers conferred upon it, has also said, as 
it had a right to say, that it may sell these priv«- 
il^ges, may part with them, and may transfer 
them to oiher persons, and we think this Ian* 
guage is suffldoit warrant for anything actually 
conveyed by the mortgage and by thedecree of 
the court 

Thedeoree is thar^or$ ttflrmed. 
True copy. Test: 

Jamas H. MoKennsyt Ctoritt Sup. Ooart»P; 9l 
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Oompsnv, » corpcnitioa which oncted 1„ 
bridge, lor which the Township rabicribed, 
and which it hu erer ilnce owned and held. 
The Township Mid interest on the bonds up 
to April IB, 1877. Itreodved divldeodsontbo 
stock, unoontlng to ftbout USO per uuHUn, 
from October, llffa, tlU Jose, 1876. The fol- 
lowing proceedings were hsd and taken bj tha 
tnistee, tressom, and clerk of the township, 
on the following dates, as shown t^ Oie pubUc 
records of the lownahlp: 

"Habch 8th, 187S. 

Township board mot 

ProMnt; Oeom T. Walton, trustee, and 
John H. Polks, derk. 

The tact being known to the deA that an 



scribe sto<& in the Oxford Bridge Oompanr, 
after riving notice thereof, and the Toteia of 
Oxford Township YoOng thereon, wm passed 
and approved on the first daj ot March, 187i», 
and bdleving that, owing to the danger of a 
Jane freshet, Injorliu- or preventing work and 
incressInK the coet of sala bridge, end believ- 
ing the law only regnlied 20 Mys" notice, It 
— IS ordered that snc^ notice be given imuM- 



at Stanton's store, and at the schooQiouse in 
Oxford, believed to be three of the most public 
Idaces in the Township. 

Obobos T. Wai/toit, ZVwAw. 
Jomr H. Polks, OI«nt 

Hasoh 34th, 1873. 

At a epedal meeting of the Board of Oxford 
Township, held this dsv— Oeorge T. Walton, 
trostee, and John H. Folks preaent— a copv of 
the — Commonwealth was presented, in which 
the law relating to the bridge bonds was pub- 
lished, lo which ft was made necessary to ^ve 
80 days' notice thereon. It was ordered that 
ssld election Im held on the Sth day of April, 
ISra, and additional notices were sppendM to 
the original notice posted as above stated, so 
continuing the time nntO the said Sth day of 
April GsoBOB T. Walton, IVi4**ml 

Josn H. Folks, Clark. 

April Sth, 1873. 

At a special election held in pursuance ot 
notices and of the Act of March 1, 1872, an- 
thoridng the trustee, treasurer and clerk, or 
any two of them, of the Township of Oxford, 
County of Sunmer, and State of Kansas, to sub- 
Kribe stock in the Oxford Bridge Company to 
the amount of $10,000, to aid in the constmo 
tion of a bridge across the Arkansas Rlva, at 



Oxftnd, In ssM ooontv and State, and lo li 
bonds of said Townuiip in payment thereoi: 
Gleotge T. Walton, Edward Slay, Br., and 



James Thompson, judgesi and James O. ( 
penter and w. H. Knapp, cleAs. Whole ni 
oet of electors voting, Iw; for the bridge and 
bonds, 136; against the bridge and bonds, li, 
Walton to return poll-books. 

OzoBSR T. Wamoh, TruOeiL 
JoHK H. PoLXfi, Ohrk. 

April 10th. 1872. 
At a meeting of the tnistee and clerk of Ox- 
Ford Township, to take Into consideration the 
lubscriUng of stock tn the Oxford Bridge Com- 
119 I'. 8. 
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mmy— prasent, Qeom T. Walton, traitee, and 
John H. Folkt, den— it was orderad that the 
aaid Qeorge T. Walton, tnutee, and John H. 
Folks, derk, do subscribe to the capital stock 
of the Oxford Bridge Company for such amount 
of capital stock as ue ten-tnousand-dollar bcmds 
may purchase, not to be less than eighty-three 
shares of said stock; and the said George T. 
Walton and John H. Folks are further autiior- 
ized to vote Uie number of votes said Township 
shall be entitled to. at any meeting of stock- 
holders of said bridge company, during their 
continuance in office, In pursuance of law. Also 
ordered, that a copy of said law be sealed hi 
this book. Qbobgb T. Waltok, Tnt$te&. 
JoHH H. Foucs, Olerk. 

April 12th, 187d. 

At a meeting of the Board of Oxford Town- 
ship. George T. Walton, trustee, T. E. OUurk, 
treasurer, and John H. Folks, clerk, were pres- 
ent, and subscribed the said bonds to the Ox- 
ford Bridge & Ferrv Company, and partid- 
pated in the stockholders' meeting of said com- 
pany, for and on behalf of the said Township; 
and George T. Walton, T. £. Clark and John 
H. Folks were dected directors of said Oxford 
Bridge A Ferry Company. Said township 
board authorized William J. Hobson to procure 
the printing of suitable bonds, and also author- 
ized said William J. Hobson to contract the 
sale of said bridge bonds at not leas than 88 
cents, and such higher amount as he may be 
able to procure; and it was furtiier agreed by 
said William J. Hobson, hi behalf of 0. Baker 
& Co., that, if he shall not be able to sell said 
bonds for 83 cents or over, the said C. Baker & 
Co. will take said bonds in payment for the 
township stock, at 83 cents on d[ie dollar, and 
make a good and sufficient bond to Oxford 
ToAinship, conditioned that said company will 
build said bridge, in all respects, in conformity 
to contract this day signed by the said C. Baker 
4& Co and the directors of said Oxford Bridge 
& Ferry Company, said bond to be delivered 
to the township board of Oxford Township, 
and the bridge bonds to be deliverad to asAa 
William J. Hobson as soon as may be after said 
bonds are printed. 

Gbobob T. Walton, lYuHde. 

John H. Folks, Clerk, 

No other proceedings were had or taken by 
or before the township board in respect to issu- 
ing the bonds, except that, on April 8, 1873, an 
election was held in the Township on the ques- 
tion, with the result set forth on the face of the 
bonds. The bridge was erected bv the corpo- 
ration, and was maintained as a toll bridee until 
It was destroyed by water on June 9, 1876. 

The plaintiff owns and holds the bonds and 
coupons sued on, having purchased them be- 
fore their maturity, for value, without actual 
notice of any defense to them or of any defect 
or infirmity in the proceeding for issuing them. 

The petition of the plaintiff dl^|;ed tnat the 
bonds were issued in pursuance of an dcction 
bdd in the Township in oonf ormi^ with an 
Act of the Legislature of Kansas, paned March 
H, 1873, chapter 68. 

A special Act of the Legislature of Elansas^ 
approved March 1, 1873, chapter 158, entitlea 
as set forth on the face of the bonds, author- 
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ized the trustee, treasurer and deric of Oxf6rd 
Township, or any two of them, to issue the 
bonds of the Township, to the amount of 
$10,000, for the purpose of aiding in buOding 
such bridge. It required that the bonds should 
be in sums not less than (500, pa3rable in teu 
years from the date of issuing, wiUi interest at 
tiie rate of 10 per cent per annum, payable semi- 
annuaUy, in tne Citv of New York; that inter- 
est coupons should be attadied, signed bv the 
trustee and attested by thederk; that the bonds 
should contain a statement of the purpose for 
which they were issued, and the result of the 
vote of the inhabitants of the Township on the 
question of issuing the bonds; that before any 
of the bonds should be issued, the question of 
issuing them should be submitted to the legal 
voters of the Township, at an dection for that 
purpose; that tiie time and place of hdding the 
deepen should be d^gnatod by the trustee, 
treasurer, and derk, or any two of them, " by 
giving at least thirty dayr notice, by posting 
written or printed notices thereof in tluree of the 
most public places in said Township; and thai 
if, at the election, a majority of the votes should 
be for the bridge and bonds, the bonds should 
be issued." Section 7 of the Act was as follows: 
"This Act shall take effect from and after its 
publication in the Kan»a$ WeMy Oommon- 
tDeaUh," It was published in the JTaiMCM Weekljf 
ChmmanweaUh, March 31, 1873. 

The Act passed March 3, 1873, chapter 68, 
referred to in the petition as the Act in cno- 
formity with which the election was held in 
pursuance of which the bonds were issued, was 
an Act approved March 3, 1873, section 34 of 
which provided that it should "take effect and 
be in force from and after its publication in tlie 
KansM W&ekip OommontDecUth" It was pub- 
lished in the Katiios Weekly Chmmonwealth, 
March 7, 1873. It bore the title set forth in 
the auditor's certificate indorsed on the bonds, 
and was the Act therein referred to. It was a 
general law applicable to all counties, dties and 
townships. It embraced bridges, railroads and 
water power. It authorized the issuing of 
bonds to build bridges, and also as donations, 
and to pay for stock, in aid of railroads and 
bridges. It graded the amount of bonded debt 
by taxable property. It allowed bonds of not 
less than $100, required them to be payable in 
the Citv of New York, in not less than five nor 
more than thirty years from their date, with 
interest not to exceed 10 per cent per annum, 
pavable semi-annually, on coupons, the bonds, 
if issued by a township, to be signed by the 
township trustee and attested by the township 
clerk. The bonds could not be issued unless 
ordered bv a vote of the qualified doctors of 
the township. To procure such vote, a peti- 
tion was required, signed by at least one fifth 
of the voters of the township, to be presented 
to the trustee, clerk and treasurer, asking for 
a vote; and they were to call an election to be 
held within 80 days thereafter, and to give 
notice of it by publication, for at least three 
consecutive weeks, in each nevrspaper published 
in the township, and, if none were published, 
by postinflp up written or printed notices in at 
least 6 public places in eadi voting precinct in 
the tOTHiship, for at least 30 days preceding the 
election, the notice to set fortn the time and 
place ox holding the dection, the bridge pro* 
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powd to bo built, and whether the aid was to 
be by donation or taking stock. 

The ooestion of the validity of the bonds 
inyolved in the McClure case was there passed 
upon by this court. No question was there pre- 
sented as to their validity under the Act of 
March 2, 1872, or as to their having been issued 
under that Act, and not under the Act of March 
1, 1872. It was there held that as the Act of 
March 1, 1872, did not go into effect till it was 
publish^, and it was not published till March 
21 , 1872, and required 80 days' notice of the 
election, and as the bonds were dated April 15, 
1872, and stated that the election was held April 
8, 1872, and gave the title of the Act, and the 
date of its approval, their invalidity appeared 
on their face, in connection with tne terms of 
the Act, because 80 days had not elapsed be- 
tween the time the law took effect ana the day 
of the election. 

It is contended for the plaintiff in the pres- 
ent case, that, as the Act of March 2, 1872, took 
effect on March 7, 1872, the day before the com- 
mencement of the proceedings for an election, 
and Uiere was an Interval of full 80 days between 
March 8, 1872, and AprQ 8, 1872, the day of 
the election, there was legislative authority 
under the Act of Mardi 2, 1872, for all that 
was done. It is urged that in the McClure case 
no reference was made, in the record or in the 
Arguments of counsel, to the latter Act, and 
that the question, as to the validity of the bonds 
under Uiat Act is not controlled by the decis- 
ion in the McClure case. The whole point of 
the contention in favor of the validifp^ of the 
bonds is based on the proposition that the bonds 
were in fact issued under the authority of, and 
in compliance with, the provisions of the Act 
of March 2, 1872, instead of the Act of Mardi 
1,1872. 

The plaintiff, being referred by the bonds to 
the Act of March 1, 1872, as the statute under 
which they were issued, was boimd, as was 
said in the McClure case, to take notice of the 
statute and of all its requirements. If, finding 
the bonds invalid under that statute, as he is 
held by law to have done, he claims the right 
to refer to the Act of March 2, 1872, as the 
source of authority, because that Act was in 
force from March 7, 1872, he was bound to 
take notice of the r^ulrements of that Act 
Looking at them, he was met by the fact that 
that Act required that the proceedings should 
be initiated by a petition of voters to the trustee, 
clerk, and treasurer of the township, and be 
followed by the publication of the notice of 
election for three consecutive weeks in each 
newspaper, if any» published in the township; 
and u none were published, then by the post- 
ins of written or printed notices in at least five 
ptiblic places in each voting precinct in the 
township, for at least twenty days i^recedine 
the election. These proceeding were all van- 
ant from those to be had under the Act of 
March 1, 1872, which did not require any prior 
petition of voters, nor any newroaper publica- 
tion of the notice, bot only a posunff of notices, 
and those only in three public places in the 
township, and not in five public places in each 
voting precinct In the township. Looking at 
the public records of the Township, he was met 
by tne following facts: The proceedings made 
no reference to tne Act of March 2, 1872, or to 
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any petition of voters, but staled that they were 
taken under the Act of March 1, 1872, and that 
the officers gave thirty days' notice of election 
by posting written notices in only three public 
places in the Township. Even though tho 
plaintiff purchased the honda and coupons, as 
the finding of facts says, ''before their maturity, 
for value, without actual notice of any defcuse 
to them, or of any defect or infirmity in the 
proceedings for issuing them,*' he was, in the 
absence of such recitals in the bonds as would 
protect him, bound by the information open to 
him in the official records of the officers whose 
names were signed to the bonds. The recitals in 
the bonds could not avail hira, because as to 
the'only Act recited, that of March 1, 1873, that 
Act was not in force long enough before the 
election to allow the required notice to be given; 
and, as to the Act of March 2, 1872, the records, 
which showed proceedings not in conformity 
with it, and the bonds, oy the absence of all 
reference to it, and by thoir recitals as to the 
Act of March 1, 1872, excluded the possibility 
that the town officers issued the bonds, or in- 
tended to issue them, under the authoritv of, 
or in pursuance of, the Act of March 2, 1872. 
The statement in Uie bonds that they were is- 
sued " in pursuance of u vote of the qualified 
electors or said township, had at an election 
held therein on the eighth day of April, A. D. 
1872, which said election resulted in a majority 
of 112 in favor of issuing said bonds in a total 
vote of 140." can refer only to an election held 
under the Act of March 1, 1872, before recited 
in the bond by its title and date, which was an 
illegal election for want of due notice; and the 
records showed that the election was held under 
that Act. 

The case of Andargan Co. v. Beat, 118 U. S. 
227 [Bk. 28, L. ed. 0661, is relied on by the 
plaintiff, but does not aid him. In that case, 
although the bonds recited the wron^ Act, the 
records of the county officers who issued the 
bonds did not show any want of compliance 
with the later Act, but showed a substantial 
compliance with it, and in fact the proceeding 
were had and were intended to be had undent. 
The reference in the bonds to the earlier Act 
as the source of authority was thus a mere cleri- 
cal error. In the case at bar, the reference in^ 
the bonds to the Act of March 1, 1872, was not 
a clerical error, and the proceedings were in- 
tended to be had under that Act, and the rec- 
ords show a failure to comply with the Act of 
March 2, 1872, and an attempt to comply only 
with the Act of March 1, 187^. In the Ander- 
son County case, legislative authority having 
been given for the issue of bonds by a statute 
under which the authorities in fact acted, the 
recital in the bonds, that the bonds were i^ued 
in pursuance of the vote of the electors, was 
effective to cover any irregularity as to notice, 
which did not appear of record, but was sought 
to be proved aliunde. In the present case, no 
such Qoctrine is applicable. 

In OommimaneTi v. January, 94 U. 8. 202 
FBk. 24, L. ed. 110], an Act was recited in the 
bonds which had been repealed by a later Act 
The order for the election was made while the 
earlier Act was in force. The election was held 
after its repeal, and after the new Act went into 
force, but there was no new order of election. 
Otherwise, all the proceedings after the new 
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Act went into force weie in oonfonnity with it. 
It was held that a ledtal in the bonds that they 
were issued " in pursuance of, and in accord- 
ance with, the vote of a malority of the quali- 
fied electors of the county" ^'at a regular elec- 
tion, held on" a day named, estopped the county 
from raising the objection of the want of an 
order under Uie new Act, although the old 
Act, and not the new Act^ was recited in the 
[tt4] bonds, as the statute authority. We think that 
case is distinguished from the present one by 
Uie fact that m it all the proceedings after the 
new law took effect were in conf omnty with it, 
while in the case at bar, none of the proceed- 
ings were in conformity with the Act of March 
2. 1872. 

Another question is presented in the case be- 
fore us. I&ction 14 of the Act of March 2. 
1872, provides that the holder of bonds issued 
under it shall, within 80 days ly^'ter their deliv- 
ery, present them to the Auditor of State for 
registration, and that he shall, on being satis- 
fid that the bonds have been issued according 
to the provisions of Uie Act, and that the sig- 
natures thereto of the officers signing the same 
are genuine, register them in a book, "and shall, 
under his seal of offi^, certify upon such bonds 
the fact that th^ have been regularly and le- 
gally issued: that the signatures thereto are 
genuine; and ti^at such bonds have been regis- 
tered in his office according to law." As each 
of the bonds in suit has indorsed on it a certifi- 
cate under the hand and seal of office of the 
Auditor of the State of Kansas, dated April 25, 
1872, certifying that it "has been regularly and 
legally issued; that the signatures thereto are 
genuine; and that such lK>nd has been duly 
TegisEtered" in his office, in accordance with the 
Ad of March 2, 1872, giving its title, it Ib con- 
tended, for the defendant, tnat this certificate 
concludes all questions as to the regularity and 
legality of the issuing of the bonds. 

In MeClure v. Tawntihip of Oxford \w^d\, 
although the record set forth at length the cer- 
tificate of the auditor on the bonds, and the 
brief of the plaintiff in error contended that 
anch certificate was a final and conclusive de- 
termination that the bonds were regularly and 
legally iMued, according to the provisions of 
the Act of March 1, 1872, this court in its opin- 
ion, made no reference to that point It was 
argued in that case, for the defendant in eiror, 
that the Act of March 2, 1872, as to registra- 
tion, did not apply to the bonds as bonds issued 
under the Act of March 1, 1872, and that, if it 
did, the recistration could not, as a recital, aid 
the want of authority disclosed 1^ the face of 
the bond. 

But now it is contended that the provision 
[2S6J f^jr registration fai the Act of March, 2, 1872, 
settles the question, that the bonds were bonds 
issued under that Act, and were "regularly and 
legally issued," according to the provisions of 
that Act. The case of Xftrifv. OommisnonerM, 
106 U. S. 789 [Bk. 26, L. ed. 098], is cited as 
sustaining that view. But we do not so regard 
it In that case, section 14 of the Kansas Act of 
March 2, 1872, was under consideration in re- 
gard to tibe bonds of a countv in Kansas, issued, 
m fact, under that Act, eacn of which had in- 
dorsed on it a certificate by the state auditor, 
that it had been "regularly and legally issued," 
and that it had been registered in nis office ac- 
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cording to law. A defense was set up against 
a bona fide bolder of the bonds. Uiat th^ had 
been issued in violation of a conaition contained 
in the popular vote, and were fraudulently parted 
with by the person in whose hands they were 
put to be deposited with Uie state treasurer in 
escrow, to await a compliance with the con- 
dition. This court held, as to the effect of the 
registration, that the determination by the au- 
ditor involved an investigation as to eveiy/o^ 
essential to the vaUdity of the bonds; that the 
bona fde purchaser was not bound, under 
the circumstances disclosed in that case, to 
find out whether the auditor had ascertained 
all the facts; and that the auditor was author- 
ized by the statute to inquire whether the bonds 
were, as a matter of fact, of the class wbicli, 
under the Act, should have passed through the 
hands of the state treasurer (it being required 
by the Act that some should do so, and others 
not), and, also, whether the conditions on which 
they were deliverable had been performed. 
But there is nothing in the dedsion which car- 
ries the doctrine further than Uiatthe auditor is 
authorized to ascertain whether the ftieU exist 
which the statute requires should exist, to 
make a valid issue of lK>nds. That this is so is 
shown by the case of Dixon Oo. v. Fidd^ 111 
U. S. 88 [Bk. 28, L. ed. 360]. In that case, 
there was an innocent holder of bonds, of a 
county in Nebraska, and on each bond was in- 
dorsed a certificate of the state auditor that 
the bond was "regulariy and legally issued." As 
against an objection that the bonds were issued 
in violation of a restriction in the Constitution 
of the State as to the amount of bonds to be 
issued, it was held by this couit, under a reds- 
tration statute like that in the present case, that 
no conclusive effect was given by the statute to 
the registration or to the certificate; that the 
certificate was no more comprehensive or effi- 
cacious than the statement m the bond; that 
such statement did not extend to or cover mat- 
ters of law; and that "a certificate reciting the 
actual facts, and that thereby the bonds were 
conformable to the law, when, ludidally speak- 
ing, they are not, will not make them so, nor 
can it work an estoppel upon the county to 
claim the protection of the law." 

As the recitals in the bonds here are of no 
avail to the plaintiff, as before shown, so the 
certificate of the auditor does not aid him. The 
bonds on their face excluded the possibility of 
their having been issued under the Act of 
March 2, 1872, and as the public records showed 
that the proceedings were not taken under that 
Act, ana as the auditor was authorized by 
section 14 of that Act only to register bonas 
issued under that Act, and as these bonds did 
not fall within the purview of bonds author- 
ized to be registered oy him under section 15 of 
that Act it follows that the auditor had no 
right to decide, as matter of law. that the bonds 
were bonds of the kind which he was author- 
ized by the Act of March 2, 1872, to register 
and certify, when, as a matter of law, they 
were not 

Judgment oMrmed, 

True copy. Test: _ ^ ^ _^ ^ * 

James H. MoKenney, Clerk, 809. Ooort U. 8. 
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APPSAL from the Circuit Court of the United 
States for (be Southeni Dietrict of New 
York. Affirvud. 
The case Is itated by the court 
Meun. Fr«d«riok P. Fieh and T. L. 
Livermon, for appeUsnta. 
Mr. Fredarifik H. B«tt>, for appellee. 



Thta !■ a eniton a patent, brought by Woos- 
ter, the appellee, agalnat the personB compos- 
log the firm of Johnsoa, Clark A Co., of New 
York, to restrain Ihcm from^infrtnfriDg Uie 
patent, and to recover proflts* aod damaKea. 
The bill waa filed on the 20th of December, 
1879, and the patent expired fifteen dajsafter- 
warda. The patent was for folding guides 
tued on aewing machinee, and ia the same that 
was Involved to the case of Tfiamton ▼. Woo»- 
Ur, 114 U. B. 104 [Bk. 29, L. ed. 105]. Itwas 
granted to one Douglas in October, 1858, for 
a period of fourteen yeais, waa extended In 
October, 1872, for seven years longer, and was 
theo, In the aame month, surrendered and reis- 
sued. The bill does not specify the particular 
ground on vhlch the reissued patent was 
granted; and although the anawer avers that it 
— IS uolanfully granted, that the original was 

Tendered for tie ■™-~— -• "'-' 

and other things i 



was gtanted, it does not set out the original, 

nor was the original pnt in evidence in the 

canae, and no evidence wu offered to aubstan- 

[St4] date the aUentlona of the answer. The com- 

Jlalnant produced the reissued patent in cvi- 
eoce and proTed iDfrlDnment. The defeod- 
ant addncea evidence hHore the examiner, but 
out of time, and It waa ruled out bj the court. 



A decree was made eatabllshing the patent, 
and the Infringement thereof by the aefend- 
anta, and referring it to a maater to take ai>d 
state an account of proflte, and to aaieaa dam- 
agea, and the defendants were ordered to pro- 
duce their books, papers, and devicee used, K> 
far aa related to the matter in Issue, upon 
this reference, the psrtlee entered into a sttpa- 
latiOQ before the master, br which the defend- 
ants admitted that they had purchased anddia- 
poaed of 1S,000 folding guides covered by the 
decree; and In contention thereof the com- 
plainant waived all further testimony as to 
profits received t^ the defendants therefrom, 
and agreed to relj on proof of damages In place 
of profits. The complainant adduced evidence 
to ahow that he bad an estahllahed license fee 
of ten cents for each folding guide purobased 
or disposed of, and had granted licenses at that 
rate to divers sevrlng machine companies. The 
master, being aatisfied with tbla evidence, re- 
ported the damages at |I,500. The defend- 
anta filed a number of exceptions to the report, 
none of which were suatsJned, aitd a decree 
was entered for the amount of damages re- 
ported. The defendants thereupon appraled. 
The points taken by the appellants — 
TW-,. Ti.„. [i,p po„rt below, sit 
bad no Juri.sdiction ( 
iplainant bad a plain i.od ade- 



the 



of Iscbes in applying for it. 
the court eirea in flndiDC that 
an eatablislied 



license fee, and that such license fee \i 

As to the Brat point, the bill docs not show 
any apcciol ground for equitable relief, except 
the prayer for an Injuniiion. To this the com- 
plslnnnt was entitled, even fur the short time 
the pntcnt had to run, unless the court had 
deemed It Improper to grant it If, by the 
course of the court, no injunction could have 
been obtained in that time, the bill could very 
properly have been dismissed, and ought to 
nave been. But by the rules of the court i^ 
which the suit wss brought, only four days' no- 
tice of application tor an injunction was re- 
quired. Whether one was applied for does not 
appear. But the court bad ^urisdidion of the 
case, and could retain the bill. If in its discre- 
tion It aaw fit to do so. which It did. It mi^ht 
have dismissed the bill. If it had deemed it in- 
expedient to grant an Injunction; but that was 
a mstter In its own sound discretion, and with 
that discretion It Is not our province to Inter- 
fere, unless it waa exercised tn a manncrclearly 
Illegal. We see no Illegality In the manner of 
its exercise In this case. The lurisdiction hnd 



by the expiration of the 
pntcnt, yet there might be other grounds for 
the writ arising from the possession by the de- 
fendauts of folding guides illegally made or 
procured whilst the patent wns in force. The 
general allepntiona of the bill were aufflciently 
comprehensive to meet such a case. But eveu 
without thnt, if the case was one for equitable 
relief when the suit was instituted, the mere 
fact that the ground for such relief expired by 
the expiration of the patent would not lako 
11» V. 8. 
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away tbe Juriadiction, and preclude tha court 
from proceeding to grant the incidental relief 
which belongs to caacs of that aort This has 
often been oone in patent causes, and a large 
number of cases may be cited to that effect; 
and there is nothing in the dedsion in Boot t. 
R. Co. 105 U. 8. m (Bk. 26, L. ed. 975] to 
the contrary. OoUon Tie Ob. ▼. Simmons, 106 
U. 8. 89 [Kt 27, L.ed. 79]; Lake Shore d M. 
S.B.Ch,Y. Car Brake Go, 110 U. S. 229 [Bk, 
28, L. ed. 129]; Oonsolidaied Valve Co. Y.Cros'tv 
Valfie Co. 118 U. 8. 167 [Bk, 28. L. ed. 989J; 
Thomaon t. Woofer, 114 U. 8. 104 [Bk. 29, L. 
ed. 1051. It is true that where a party alleges 
equitable ground for relief and the allegations 
are not su^ned.as where a bill is founded on an 
allegation of fraud, which is not maintained by 
the proofs, the bill will be dismissed in toto.houi 
as to the relief sought aednst the alleged fraud, 
and that which is sought as incidental thereto. 

The point insisted on, that the bill contained 
no cha^ of continued infringement, or of in- 
fringement at the time of commencing the suit, 
if it were matoial, is not sustained by the fact. 
The bill does contain such a charge. 
[326] As the Court had Jurisdiction at tibe inception 
of the suit, even though upon a narrow ^und, 
yet, as the defendants did not ask the dismissal 
of the bOl on the ground of want of Jurisdic- 
tion, we should be very reluctant, if we had 
the power, now, on an appeal, after the case has 
been tried and determined, to reyerse the decree. 

The second point raised was substantially 
disposed of in the case of Thomson y. Wooster, 
qua supra. The allegations in the present bill 
are the same as they were in that case. Neith* 
er the bill nor the proofs show any thing from 
which the court can infer that the reissue was 
illegally granted; and the alle^tions of the an- 
swer are unsupported by eyidence. The re- 
issued patent itself made & prima facie case for 
the complainant The allegations of the an- 
swer, that it was issued for the mere purpose 
of expanding Uie claim of the oris:ina], and 
that it was for another and different myention, 
should haye been proyed. But we hayc no 
eyidence on the subject, not eyen the oriidnal 
patent with which to compare the reissue. This 
point, therefore, is wholly without foundation. 

The third point, as to the measure of dam- 
ages and the want of proof thereof, is equally 
untenable. It is a general rule in patent causes, 
that established license fees are the best meas- 
ure of damages that can be used. There may 
be damages beyond this, such as the expense 
and trouble the plaintiff has been put to by the 
defendant, and any special inconyeniouce he 
has suffered from the wrongful acts of the de- 
fendant; but these are more properly the sub- 
jects of allowance by the court under the au- 
thority giyen to it to incrcr.se the damages. 

As to the sufficiency of the proof, we see no 
occasion to disturb the conclusion reached by 
the master on this point The complainant 

Sroyed scyeral instances of licenses giyen by 
im to large sewing machine companies, the 
fees on which were regularly paid, and corre- 
sponded with the rate allowed by the master. 
We think that the defendants haye no occasion 
(o complain of the amount awarded. 

T/te decree of the Circuit Court is affirmed. 
Tniroopy. Test: 

Jiin<>s H. MoKenney, Clerk, Sup. Court, U. 8. 
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JAMES HAMILTON, Plff. in Err., [2801 

V. 

VICKSBURO, BHREVEPORT AND PA- 
OIPIC RAILROAD COMPANY. 

(See 8. C. Reporter's ed. 880-28S). 

Oonstrv'^Hon of bridges across navigable 
streams —regulation of, toithin power of StaJtes 
vihen Confess lias not a^t^e^damnum ab- 
sque injuria. 

1. Wheneyer the exercise of a ri/^ht conferred bf 
law for the heneflt of the pubUo is attended by tem- 
poranr incooyenf ance to prlyate parties, in common 
with the public in general, they are net entitled to 
<)Mnaflres therefor. 

'2. Where a railroad company has been authorized 
by a State to construct a bridge across a nayigablw 
stream, and some obstruction to navigation is un- 
ayoidable daring its construction, a private party 
damaged by such obstructloa cannot bold the com- 
pany liable for such damage. 

8. There is nothing in any of tbe Acts of Congress 
which deprives tbi» Legi^ture of the State of 
Louisiana of tbe power to determine the character 
of the bridges which may be erected over tbe Boeuf 
River. 

4. When a State provides for the form and char- 
acter of a bridge its directions wlU control. Irre- 
spective of its effect upon navigation, except as 
against the action of Congress. 

[No. 28.] 

Argued and submitted Nov. 10, 1886. Decided 

Dec. 6, 1886. 

r\ ERROR to the Supreme Court of the State 
of Louisiana. Affirmed. 

The case is stated oy the court. 

Mr. John T. Lndeliiifir» io: plaintiff hi 
error: 

The Supreme Oourt of Louisiana held that 
the Legislature of that State had the power to 
confer upon the defendant the right to build all 
necessary bridges across any navigable stream 
in the course of its line. 

84 La. Ann. 978. 

IFpon rehearing the court said : "As to streams 
which are nayigable only within the limits of 
a single State, the authority of its Legislature 
is complete." Id. 976. 

The navigable rivers and waters in the Ter- 
ritories of Orleans and Louisiana are made pub- 
lic highways by the Act of March, 8, 1811. The 
Mississippi ana navigable waters leading into 
the same, or into the Gulf of Mexico, are made 
public highways and forever free by the Act 
of the 90th of February, 1811, Act of March 1, 
1817, and by the Act of June 4. 1812. 

Gordon, Digest, 640, note. 

They are so declared by the Revised Statutes 
of the United States, secljons 5251 and 2476. 

The Boeuf River is in fact navigable, and is 
therefore in law a public navigable river. 

The Montello, 20 Wall. 441 187 U. S. bk. 22. 
L. ed. 894). 

Usefulness for purposes of transportation for 
rafts, boats, or barges, spves a navigable char- 
acter; reference being due to its natural state 
rather than to its average depth the year round. 

TJte MonteUo, supra; Little Bock B. B. Co. v. 
Brooks, 89 Ark. 403; The Daniel Ball, 10 Wall. 
567 (77 U. S. bk. 19, L. ed. 999); Moore v. Sar^ 
borne, 2 Mich. 519; Morgan v. King, 85 N. Y. 
454; Brown v. Chadboume, 81 Me. 9; Walker 
v. Allen, 72 Ahu 456; Ingram y* Poliee Jury, 20 
La. Ann. 226. 

898 



/W-2^ 



BvFRSMB Court of ths TThitbd States. 



Oct. Tkrx, 



If the proof is not suffldent to show the nay- 
inability of the water, the court will take Jo- 
<ficial notice of such navigability. 

1 QreenL £t. § 6; Win, Lake Oo. v. Toung^ 
40 N. H. 420: AtuxUer r. 8ehanck,91^iA. m\ 
The Pgterhoff, Blatcbf . Prize Cases. 468; Mtm- 
nan v. Foreft, 27 Ind. 283; Ind, db O. B.H Oo.r. 
Stephens, 28 Ind. 429; Neaderhouaery, State, 28 
Ind. 257; Wright y. ffawkini,2S Tex. 452; ifc 
MantU T. Carmtehael, 8 Iowa, 1; Wood v. Fbuh 
ler, 26 Ean. 682; Pennevlvania r. W/teeling 
ett, Bndge Co, 13 How. 519 (54 U. 8. bk. 14, L. 
ed. 267). 

Waters navigable in fact come within the 
power of the General Government, when by 
themselves or their connections with other 
waters they form a oontinuons channel for 
commerce among the States or with foreign 
countries. 

The Daniel BaU, supra; Escandba, ete, Co, v. 
Chicago, 107 U. 8. m (Bk. 27, L. ed. 444). 

Where the power of the State and that of the 
Federal (Government come in conflict, the latter 
must control. (6S3) 

The decisions are that the Ordinance of 1787, 
and that the Act of Sep. 9,1850, admitting Cali- 
fornia , "must be considered as in no way impair- 
ing the power which the State could exercise if 
the cause had no existence." 

Escanaba, etc, Oo, v. Chicago, 107 U. 8. 678 
fhk, 27, L. ed. 442); Cardwdl v. American Rif>, 
"Br. Oo. 118 U. 8. 205 (28: 959); JPMird v. 
Hagan, 8 How. 212 (44 U. S. bk 11, L. ed. 565); 
Pennoli v. Munic, No. 1 oJN. 0. 8 How. 589 (11: 
739); Strader v. Qraham, 10 How. 82 (51 U. 8. 
bk. 18, L. ed. 887). 

Such a decision does not apply to a valid law 
which Congress hail the power to enact where 
the waters were within a State or territory. 

WalUmei Iron Br. Oo. v. Hatch, 19 Fed. Hep. 
347. 

But whateifer may be the construction of 
the Acts of Congress, admitting the States of 
Louisiana, MiBsissipin, etc.» Congress has, since 
the admission of Xouisiana into the Union, 
legislated upon the subject of the navigation 
of Boeuf River. 

Rev. Stat. U. 8. 1878, §ft 2476, 5251. 

The decision in Wilson v. Blackbird Creek 
Mars/i Oo. 2 Pet 245 " was based entirely upon 
the absence of any leglsUition of Congrees upon 
the subject" 

Escanaba, etc. Cb. v. Chicago, supra. 

In cases last dted, the dedmon rested upon 
the fact that " bridges over navigable streams 
which are entirely within the limits of a State, " 
are regulated by the State. Beonterso, rivers 
running through two or more States are not 

In the Slaughter House Oases, '* the ris^ht to 
use the navigable waters of the United States, 
however they mav penetrate the toritory of 
the several States," is recognized. 

16 WaU. 79 (88 U. 8. bk. 21, L. ed. 409). See 
8 Kent. Com. 411. 

Messrs. OeorM Hoadlj* Jr.» Bibar M. 
Johnson, Edwsffd Oolston and Oeorge Hoadly, 
for defendant in error: 

The power of the original States to authorize 
the obstruction of navigable streams, within 
their territory, was recognized in Wileon v. 
Blackbird Creek Marsh Oo. 2 Pet 245 (27 U. a 
bk. 7, L. ed. 412). 

S9A 



Oilman v. Phila. 8 Wall. 718 (70 U. a bn. 
18JLed.96). 

The Statutesof the United States upon which 
the plaintiff in error relies have no bearing wy 
on the power of the States to thus obstruct 
navigable waters within thehr limits. 

Poundv. Turek, 95 U. B. 459 (Bk. 24, L. ed. 
525); Bseanaba, ete. Oo. v. Chicago, 107 U. a 
678 (27: 442); CardmU v. American Bit. Dr. 
Co. 118 U. S. 205 (20: 959). 

Mr. JuetieeVMd delivered the opinion of 1281] 
the court: 

The authority vested by its Act of incorpora- 
tion in the Vicksburg, Sbreveport nnd Texas 
Railroad Company, to construct a railit)ad from 
a point opposite Vicksburg to the state line of 
Texas, empowered it to construct as part of the 
road all necessary bridees for the crossins[ of 
navigable streams which might be on its unc. 
It was so held by the Supreme 0>urt of the 
State of Louisiana, and it would seem to bo a 
self-evident proposition. What the form and 
character of the bridges should be, Uiat is to 
say, of what height they should be erected, and 
of what materials constructed, and whether 
with or without draws, were matters for tlie 
regulation of the State, subject only to the 
paramoimt authority of Congress to prevent 
any unnecessary obstruction to the free navi- 
gation of the streams. Until Congress inter- 
venes in such cases, and exercises its authority, 
the power of the State is plenary. When the 
State provides for the form and character of 
the structure, its directions will control, 'ex- 
cept as against the action of Congress, whether 
the bridge be with or without draws, and irre- [282] 
spective of its effect upon navigation. 

As has often been said by this court, bridisee 
are merely connecting links of turnpikes, streets 
and railroads; and the commerce over them 
mav be much greater than that on the streams 
which they cross. A break in the line of rail- 
road communication from the want of a bridge 
may produce much ffreater inconvenience to 
the public than the obstruction to navigation 
cauMd by a bridge with proper draws. In such 
cases, tlie local authority can best determine 
which of the two modes of transportation 
should be favored, and how far eiUie: should 
be made subservient to the other. Oilman v. 
Phila. 8 Wall. 718, 729 [70 U. 8. bk. 18, L. ed. 
96, 101]. 

In the case at bar no spedflo directions as to 
the form and character of the bridsns over the 
streams on the line of th^ railroad were pre- 
scribed by the Leriskture of the State. The 
auUiority of the Company to construct them 
was only an iihplied one, from the fact that 
such structures were essential to the continuous 
connection of the line. Two conditions, how* 
ever, must bo deemed to be embraced within 
this implied power: one, that the bridges should 
be so constructed as to insure safety to the 
crossing of the trains, and be so kept at all 
times; and the other that they should not in- 
terfere unnecesnrily with the navigation of 
the streams. 

The line of road crossed a small stream, one 
of the tributaries of the Ouachita River, called 
Boeuf River, which was navigable for about 
six months in the year. This nver has its rise 

,119 U. a. 
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<n Arkansas, and by its connection with the 
Ouachita, which empties into the Red River, its 
waters find their way to the Mississippi. Over 
this liver the Company constructed a bridge 
with a draw sufficiently large to allow the pas- 
sage of steamers. It was used for years with- 
out complaint from anvone, so far ss the record 
discloses. But in 1880 it was found, upon in- 
spection, to be decayed and imsafe for tne pas- 
sage of trains. The defendant, which had suc- 
ceed to the property and interests of the 
Vicksburff, Shreveport and Texas Company, 
therefore determined to rebuild it. To carry out 
this purpose with as^Httle inconvenience as 
practicable to vessels navigating the river, the 
Company contracted with an experienced build- 
er to construct the bridge durine the summer 
months, when the river was usually too low for 
navigation. The work could not be begun un- 
til the subsidence of the water in July. In order 
to expedite its construction, the Company stip- 
ulated with the contractor to prepare the tim- 
bers at its workshops and transport them to the 
groimd as soon as the state of water would per- 
mit the work to be commenced; and it carried 
out its stipulation in that respect. In the con- 
strucUon of the new bridge it became necessary 
to dismantle the draw of the old one, and to 
erect temporary supports while the timbers and 
draw of the new bnage were being put in place. 
To prevent the stoppage of its trains while this 
building was going on, the Company con- 
structed a temporary bridge adjoining the old 
one, for their transportation, expecting to have 
the new bridge completed before the winter rise, 
which usually began near the close of Decem- 
ber, should render the river navigable. But 
early in August rains set in, and continued al- 
most incessantly for months, rendering the river 
navigable in November, much earlier than 
usnal. The work on the new bridge was there- 
tj greaUv impeded. To obvit^ this impedi- 
ment, as far as possible, the Company added to 
the contractor's force a gang of its own bridge 
laborers, who assisted by working at night and 
on Sundays. 

The court bdowfoimd that the Company did 
everything in its power to accelerate the work 
on the new bridge, but it was not completed 
until December 20, following. The water in 
the river being increased by the unusual rains, 
there was sufficient depth on the 6th of Novem- 
•foer to carry the plaintiif s steamer with freight 
aboTe the bridge. But the steamer could not 
pass owing to the temporary structure and the 
sapportB iised in the erection of the new bridge. 
For the losses alleged to have been sustained 
from this obstruction between the 6th of No- 
vember, and the 20th of December, the plaintiff 
brought this action. 

The District Court of Louisiana gave Judg- 
ment for the plaintiff in the sum of $1,000, from 
which both parties appealed to ^e Supreme 
Court of the State — the plaintiff because he did 
not recover as much as he claimed, and the de- 
fendant becanse there was a recovery of any 
sum. The supreme court reversed the judg- 
ment, holding that the Company was author- 
ized by the charter of the original company, to 
which the defendant had succeeded, to con- 
struct a bridge over the river for the passage of 
its trains, and, when out of repair ana decayed, 
lo replace it with a new one; that the obstruc- 
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tion to navigation caused bv the construction of 
the new bridge was tmavoidable, and the Com- 
pany could not, therefore, be held responsible 
for any injuiv resulting therefrom; that it was 
a case in which the defendant was entitled to 
the protection of the rule of damnum ab9gue t'n- 
Jurta, It accordingly reversed the Judgment, 
and ordered that the action be dismisRed. 

The plaintiff contends that Congress had pre- 
viously acted with respect to tiie navigation of 
this river and of all oUier navigable waters in 
Louisiana, and had thereby interdicted ^e plac- 
ing of any obstruction in them, even of a tempo- 
rary character, to the passage of vessels. He cites 
in support of this position the Act of February 
20, 1811, enabling the people of the Territory of 
Orleans to form a constitution and state govern- 
ment, the third section of which enacted that 
the convention called to frame the Constitution 
should, by an ordinance irrevocable without the 
consent of the United States, provide, among 
other thincs, ** that the River Mississippi aud 
the navigable rivers and waters leading into the 
same or into the Gulf of Mexico, shafl be com- 
mon highways and forever free, as well to the 
inhabitants of the said State as to other citizens 
of the United States, without any tax, duty, im- 
post or toll therefor, imposed by the said State" 
(2 Stat at L. 642); and also the proviso to the 
Act of April 8, 1S12, for the adnussion of Loui- 
siana, which declares that it is upon a similar 
condition that the State is incorporated into the 
Union. Id. 701, § 1. 

A similar provision is found in the Acts ad- 
mitting the States of California, Wisconsin and 
Illinois into the Union, with respect to the nav- 
igable rivers and waters in them, the purport 
and meaning of which have been the subject of 
consideration by this court. Escanaba Go, v. 
Ohieago, 107 U. S. 678 JBk. 27, L. ed. 4421 and 
CardweU v. American Bridge Co. 118 U. S. 205 
[28: 059]. In the latter case we had before us [M5] 
the clause in the Act admitting California, and 
we held that it did not impair the power which 
the State could exercise over its nvers, even if 
the clause had no existence. We there referred 
to previous decisions upon a similar enactment, 
ana nid " that if we treat the clause as divisible 
into two provisions, they must be construed to- 
gether as having but one object; namely, to in- 
sure a highway equally open to all without 
preference to any, and unobstructed by duties 
or tolls, and thus prevent the use of the naviga- 
ble streams by private parties to the exclusion of 
the public, and the exaction of any toll for their 
navigation ; and that the clause contemplated no 
other restriction upon the power of the State in 
autl^orizing the construction of bridges over 
them, whenever such construction would pro- 
mote the convenience of the public." 

The objection to the authority conferred upon 
the Company to construct the bridge, from the 
legislation of Congress, Is therefore not tenable; 
and we agree with the ruling of the court be- 
low that whenever the exerdse of a right, con- 
ferred by law for the benefit of the public, is 
attended with temporary Inconvenience to pri- 
vate parties, in common with the public in gen- 
eral, they are not entiUed to any damages there- 
for. This obstruction caused to the navigation 
of the stream during the progress of the work 
on the new bridge, therefore, uiorded no groimd 
of action. The inconvenknoe 'svtadimnum 

«9& 



IS4-1T8 SupftEXi CousT or i 

abipu MKfis. Bmneit v. Nm Orkant, 14 Ia. 
Ann. ISO; Barittt v. tWct Jury, «<c 15 La. Ann. 
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lav. rendered Tn actTona accordfnr to the formg Of 

Erocedure preaorlbed by the KatuUe of tbe Btats 
1 wblob tber are tried, where Interveotloiu to aa- 
sert title are permitted, aa Id equltr, where loler- 
Tcntloiu pro InUrene nio have been penultted to 
tbose affected bj tbe proceedlOB.buiaot parties 
toUieoilglnaloaiitmvenr; wbfob prlnel pie h. that 
where tbe decree la final, and mparate or Eeparable, 
thorn not affected b; It are not Decenary parties to 
theappeaL 
1. TbU court bolda. both upon leason and tbe 



poK of It, or to becom a- 

don thereof 1 and tiiat, lie 

Eincllub Act of 18TD cba of 

tbe alien belie of an i In 

TezH, who died tn IBtl le. 

S. In tbe abeenoe of A 

cetopa the rrantor aa U le, 

nrtoeguatrtumof inlen a, 

rranted h tbe ptwrot W 

srantor, doea not open la 

aubeeguently aequlred tiue. 

e. Where a deed, executed In a foreln coDntrr, 
profteace to have been atgned. Reeled and dellverod 
In the preeence of two wltnencs. one of whom, a 
Inatloe of the peace, certifies to auoh execution, 
and the other lubecilblnK wltneaa make* as aOI- 

i9e 



davit of Ua ueoutlon, which la oertMled by the 
Oonaul of the United States, Ute proof of execntloa 
k aafltolent to enUtle the deed to admlaalon In ert. 

T. Where It appears npon the face of a deed that 
wherever tbe Dame of the crantor waa mentloDed 
In the bodr, the name, as orlglnallr written, wa* 
BUaabeth O'Brien, and that a portion ot Mdd name 
bad been eraaed ao as to read ^Un O'BHen, proof 
that BUnbeth O'Brien and EUki O'Brien, weveone 
and the Mmeperaon. met an j objection haacd ii pnn 
theenaure. Tbepreeumption was that the erasure 
waa made before tbe execution ot tbe deed. 

S.Where*oineof the portlea who bave executed a 
power ot attome;, ffrantlns autboritf "to recover 
their Interest In an estate," died before action un- 
der the power, aa to them and their belrsor aMlgns, 



cuUon ot a 



lapoi 



he prlnolpalB. 
9. While by the law ot Tei 
hiring tbe marrlase, whc 



oonveylnf away the totereat ot 



ixaa property ptrntbaeed 

. — lase, whether oonveyed to the 

husband or the wife. Is prima faete community 
property, the rule only holds wb«« tbe pnrchaee a 
made with oonunuDl^ tunda. Where the consid- 
eration waa nominal, and tbe deed was made to tbe 
wife, the preeumptlon la that It waa Intended to 
vest the tfUe In her aa aeparate property. 

rao*r2o;47s;i 

Argtied Oct. 18, $9, 1886. Decided Net. 19, 1886 

Er ERROR to the Ctrcuit Couit of the United 
States for the NoRhem District of Texas. 
Motion to diemiu denied and judgment agirfned. 
Tbe history and facts of tbe case appear in 
the oplnioD of the coniL 

Metir*. J. T. Br»ar and H. N. Low, for 
defendanla Id enor, on motion to dismiss writ 
for want of juriadlctioo. 



__ . show any attempt to ^An the otlier parties 
against whom judgment was also Tendered, Dor 
does it disclose aor reason for Ibelr nonjoinder. 
The Judgment Is Joint 

8im.ptonv. (Traotey.SOWall. 162(8TU. S. bk. 
32, L. ed. 888); Maeteremy. Eenden, 10 WalL 
416 (77 V. B. bk. IB, L. ed. 908^; Burleeon t. 
Eenderton, 4 Tex. 66; Bchnm v. Oentry, Oal- 
vestonTerm, 1886, Bup. Court of Texas; Smith 
V. Oentrji, Id. 

Tbe writ of error muat be dismissed. 

Simpeony.i3reAa/,»oA Maetenon y.Hemdon, 
tupra; O'AnNfv. RuieeU. 14 Waa 402 (81 U.S. 
bk. aO, L. ed. 867); fiitflipton t. Rome. 18 Wall. 
187 (80 U. S. bk. aO, L. ed. 6S8); WiOiaeiu v. 
Bank. 11 Wheat. 414 (34 D. 8. bk. 6, L ed. S06); 
Oteingi v. Xineannon, 7 Pet 8BB (32 U. 8. bk. 8, 
L. ed. 737); Todd V. Dania, 18 Pet. 621 (41 U. 
S. bk. 10, Ii. ed. 1064); Fields, Fed. Courts, 206;^ 
2 Abb. U. B. Pr, 248. B80. 

See also authorities under next propodllon, 

Tbe objection to Donldnder of Biancb and 
SargeDtln the petition for writof error goes to 
the Jurisdiction erf the court, and nu^ be made 
at any time. 

Witeon't Bein t. £M d; Fire Ine. Co. 12 
Pet 140 (37 n. B. bk. «, L. ed 1033; 8impeon 
T. Qretley and Maelerton v. Bemdon, eupra; 
Bmpte V. Sdgar, 4 WaU. 481 (TI U. 8. bk. 18, 
L. ed. 408); 2 Abb. U. S. Pr. 2B0. 

This defect can only be cured by dlstolnfn^ 
tbe writ and bringing another in which all 
against whom Judgment is rendered an made 
parties. 

Mvnina v. Oaauo*. 90 How. SSO (81 U. 8. bk. 
10. L. ed. 878). 

Metirt. W. Ballett PhlUIpa and U W. 

Qoodrleh, for £. Q. Uanrick, plaintiff Id 

11» U. S. 



1886. 



HxinucK T. Patrtck. 
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error in case 17o. 20, and Mr, M. F, MorrU, for 
plaintiffs in error in case No. 476 in answer to 
motion. 

The general rule proceeds upon the principle 
that all Uie parties who are nnited in interest 
ought to unite under the writ of error, that the 
court may not he required to decide for the 
second time the same otiestion on the record. 
An additional reason is that the successful 
party should he allowed to proceed against the 
parties who are satisfied witii the judnnent. 

OwingoY. Kincannon,lFet. 899(8217. 8. hk. 
8, L. ed. 727); Todd ▼. Daniel, 16 Pet. 621 (41 
XT. 8. bk. 10, L. ed. 1064); Moiierwn ▼. Herndon, 
10 Wall. 416 (77 U. 8. bk. 19, L. ed. 968); Cox 
V. U, 8, 6 Pet. 172 (81 U. 8. bk. 8, L. ed. 859); 
Germain ▼. Maean, 12 Wall. 269 09 U. 8. bk. 
20, L. ed. 892); Feibdman t. Padliard, 108 U. 
8. 14 (Bk. 27, L. ed. 684). 

Interveners cannot be considered defendants, 
M their titles are hostile to both. The circuit 
court followed the Texas state practice, which 
confounds distinctions between law and equity. 

Bwrt V. EotUngiwartK 100 U. S. 100 (Bk. 26, 
L. ed. 669); JVeKman ▼. Lee, 2 Black, 499 (67 U. 
S. bk. 17, L ed. 278); Bein v. Heath, 12 How. 
168 (58 if. 8. bk. 18, L. ed. 989); BoyU ▼. Zaeh- 
arie, 6 Pet. 648 (81 U. 8. bk. 8, L. ed. 682). 

The defendant Hanrick and the intervenors 
were not united in interest, and the Judgment 
as to them is severable. In legal effect the 
indgment is against them for the land which 
they respectively claimed. 

me parte French, 100 U. 8. 1 (Bk. 26, L. ed. 
629). 

Menre. W. Halleti Phillips and L. W. 
Ooodrich* for E. G. Hanrick, plaintiff In 
error in case No. 20, on the merits: 

The common-law rule as to aliens is stated fai 
Orr V. Hodgeon, 4 Wheat. 468 (17 U. 8. bk. 4, 
L. ed. 618); Oryer v. Andretoe, 11 Tex. 171; Air- 
etayY, Cameron, 26Tez. 242; WTHUy. Babriego, 
80 Tex. 584; Hardy ▼. DeLetm, 6 Tex. 242. 

The Constitution of Texas of 1886 declared 
that no alien should hold land except directly 
from that Republic. 8ection 14 of the Act of 
1840, re-enacted as section 9 of the Act of 1848, 

Provided that every alien to whom land may 
e devised, or may descend, shall have nine 
years to become a dtizen, ana take the land, or 
nine years to sell the same, before it shall be 
declared forfeited. This provision was con- 
strued in MeKinney v. Satiego, 18 How. 286 
(59 U. 8. bk. 15, L. ed. 865). 

The Act of 1854 accorded such rights as are 
accorded American citizens by the Laws of tiie 
nation to which the alien belongs. Section 4 
repeals section 9 of the Act of 1848, so far as 
inconsistent with the Act of 1864. The law of 
Qreat Britain giving aliens the right to inherit 
was not passed until 1870. As the ancestor 
died before the passage of the English Statute, 
it would be contrary to the spirit of the Act of 
1854 to permit the heir to take any estate 
which an American citizen could not have 
taken at that time in England. 

Ohirae v. GJiirae, 2 Wheat. 269 (15 U. 8. bk. 
4, L. ed. 234): Hauenetein v. Lynham, 100 U. 
8. 488 (Bk. 26, L. ed. 628); State v. Interna' 
Oonal db O. A. E, E, Go. 57 Tex. 684; Bryan 
▼. SunOburg, 6 Tex. 423; Sharpe v. De 8t. Sau- 
9eur, 26 L. T. N. 6. {Ck.) 142; OraneY. Beeder, 
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21 Mich. 24; 8helt&n v. CMleetar, 6 Wall 111^ 
(72 U. 8. bk. 18, L. ed. 644). 

As the Act of 1864 covers the whole tubject 
of the Act of 1848, and embraces new provis- 
ions, it is a repeal by construction. 

U. 8. Y. 7)men, 11 Wall. 92(78 U. 8. bk. 20. 
L. ed. 164); jDa/9ie9$ v. Fairbairn, 8 How. 636 
(44 U. 8. bk. 11, L. ed. 760); 8taU v. 8toU, 17 
Wall. 481 (84 U. 8. bk. 21. L. ed. 654); Cook 
Co. Nat, Bank v. U. 8. 107 U. 8. 460 (Bk. 27, 
L. ed. 689); Bryan v. 8undbwrg, iupra. 

The guiding principle in the legislation of 
modem States on the subject of alien property 
rifl^ts has been that of reciprocity.* 

birey, under art. 11, Aubry and Rau. tit. 
Droit's Civil; Proudhon, chap. 9, g 2, chap. 
H, § I; Merlin, art. Etran^r, §1, No6.7 and 8; 
Duranton, 1, pp. 169, 160; DsJloz, Jurisp. 
Generale. 

If it were necessary to resort to section 9 of 
the Act of 1848, we understand that the Legis- 
lature by that Act only meant the alien to take 
and dispose of the estate, or become a citizen, 
and that it applied to cases where the property 
would vest at once in the State for want of 
some person who could at common law inherit 
Such was the construction placed by this court 
on the Missouri Alien Act. 

8uUivan v. Burnett, 106 U. 8. 888 (Bk. 26, 
L. ed. 1125). 

The Act of 1864 makes no distinction be- 
tween indefeasible and defeasible estates. The 
sole test is reciprocity. A defeasible title by 
descent in an alien is unknown to the common 
law. 

Fairfaa v. Hunter, 7 Cranch. 608 (11 U. 8. 
bk. 8, L. ed. 468); BUghfe Leeeee v. Rodieeter, 7 
Wheat. 586 (20 U.S. bk. 6, L. ed. 616). 

The decision of the question, here presented, 
by the Supreme Ck>urt of Texas, was renderea 
in a suit brought l^ different plaintiffs, and de- 
livered after Uiis suit had been brought in tha 
United States Circuit Court, and after the de- 
murrer interposed bv the defendant had been 
overruled; and is only so far obligatoiy on tUa 
court as its reasoning convinces. 

Oibeon v. Zjwi, 116 U. 8. 447 (Bk. 29, L. ed. 
442); East Alabama E Co. v. Doe, 114 U.S. 859 
(Bk. 29, L. ed. 140). 

At the time the circuit court rmed on the de- 
murrer in this case, the state court had not so 
held the law to be, but by a weU settled line of 
decisions had held to the ociiirary. 

Hardy v. DeLeon, and Cryer v. Andrews, 
supra; MeGahan v. Baylor jH2 Tex. 792; Ward- 
rup Y, Jones, 28 Tex. 489; WameUY, Finch, 16 
Tex. 168. 

•Non.— The following referenoes to the volume 
of Pabllo Treaties. 1873. show the rlffht of our citi- 
zens to hold real estate and the right of sucoession 
In f oreiira countries, so far as secured by treaty, as 
also the rights of aliens in this country: 

Real EMote, Suceewfon. Page 

Citixens of each country in the territo- 
ries of the other may dispose of, by 
wiU^ donation, or otherwise- 
Prance, 17W. 1800 «7, 2» 

New Grauada, 1846 568 

Sen Salvador, 1860 677 

Swiss Oonfederatlon, 1860 760 

Two Sicilies, 1866 781 

Their heirs, etc., being citizens or subjeots 
of the other party, may succeed 
to— 
France. 1778,1800 207. 291 
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The decMoD in Eanrick ▼. Hanriek, 54 Tex. 
101, and 61 Tex. 696, cannot be reconciled 
with the opinion of this court in McKinney ▼. 
SaiHego, mpra. 

Osferman ▼. Baldwin, 6 Wall. 116 (78 U. 8. 
bk. 18. L. ed. 780). 

Much less can tney be reconcfled with a long 
line of dcciflionB, beginning with Orr ▼. Hodg- 
son, tuj/ra, and Phmips ▼. Moot€, 100 U. 8. 
208 (Bk. 25. L. ed. 603); Chirac ▼. Chirac and 
Uavenstein ▼. Lpnham, supra. 

The decision m Hanriek ▼. Hanriek, suwra, 
is still pending and undetermined, and on final 
disposition the court may restore the old rule. 

hcetea ▼. PeUy, 44 Tex. 252. 

Where a circuit court has decided a question 
In accordance with the decisions of the state 
court at the time, a reversal by the state court 
of its rulings will not induce the supreme court 
to reverse the decision of the circuit court. 

Bwrgess ▼. Seligman, 107 U. 8. 88 (Bk. 27, L. 
ed. 866): Oarroa Co. ▼. Smith. Ill U. 8. 568 
OBk. 28, L. ed. 510). 

Although two of the makers of the power 
of attorney had died, yet the deeds subse- 
quently miuie under the power conveyed the 
uterest of the survivor, Elizabeth O'Brien. 

Jaekson v. Van Ddlfsm, 5 Johns. 48; Hdladav 
V. Daily, 12 WaU 606 (86 U. 8. bk. 22, L. eci. 
187). 

Where it appears on the face of a deed that 
the property was acquired during marriage, and 
for a valuable confiideration, it is community 
property, and can be conveyed by the bus- 
oand's deed. 

Cooke V. Bremond, 27 Tex. 457; Kirk v. 
Houston Nov. Co. 49 Tex. 215; Morrison v. 
Clark. 55 Tex. 487; WaUace v. CampbeU, 54 
Tex. 87; Freneh v. Strumberg, 52 Tex. 92; Bo- 
gan v. Williams, 68 Tex. 128; Harrison v. 
Boring, 44 Tex. 255. 



That the deed from O'Brien and wife to 
William Bradv was placed on record before 
the deeds by the same grantors to 8argent and 
Branch were, recorded gives no preference, 
without proof that Brady was an innocent pur- 
chaser 

Waikins v. Edwards, 28 Tex. 443. 

The plaintiffs cannot daim any interest In 
the 9,^ acres of land without contributing 
some portion of the expense. 

Freem. Cotenancy, §§ 156, 162; Roberts r. 
Thorn, 25 Tex. 728; Venable v. Beauehamp, 8 
Dana, 821. 

It was error to withdraw from the Jury the 
question whether the possession by defendant 
Uanrick and his cotenant Qurley was adverse 
and sufficient to constitute a bar. 

Alexander v. Kennedy, 19 Tex. 488; Teal v. 
Terrell 58 Tex. 257; Partis y. Hill, 3 Tex. 279. 

It is the rule in the federal courts that an ac- 
tion to try titles can be maintained only on a 
legal tiUe. 

Fean v. Holme, 21 How. 482 (62 U. 8. bk. 
16. L. ed. 198); Ureer v. Mezes, 24 How. 208 
(65 U.8. bk. 16, L. ed. 661); SmWiv. McCann, 
24 How. 398 (65 U. 8. bk. 16. L. ed. 714); 
Jones V. MeMasters, 20 How. 22 (61 U. 8. bk. 
15. L. ed. 810); Singleton v. Toiieliari, 1 Black. 
848 (66 U. 8. bk. 17, L. ed. 50); Binney's Les 
sec V. Chesapeake db 0. Can. Co, 8 Pet 214 (33 
U. 8. bk. 8. L. ed. 921). 

The indorsement of the petition " this action 
is brought as well to try title as lor damagec." 
is sufficient in an action at law. 

Pilcher V. Kirk, 55 Tex. 208; Bridges v. Cvnr 
diff, 45 Tex. 443; Edgar v. Galveston City Co 
46 Tex. 421; HiU v. AUisan, 51 Tex. 890. 

The covenants of seisin, of right to convey, 
and of general warranty, estopped O'Brien and 
wife from asserting to the contrary. 

Harrison v. Boring, supra; SmUh Y.Sheeley. 



New Granada, 1840 

8an8alvador, 1850 

SwISB Oonfederation, 1860 

Two Sicillefl, 1865 

If est favored f ootlnir in ren>eot to— 

Italy, 1871 

Ottlaensof each country may dispose of, 
In the territories or the other 
where the laws of the State per* 
mit— 

NioanfiTua, 1887 

May posMfls and dispose of. In Che same 
manner as citicena— 

Argentine Oopfederation, 1K8 

Franoe, 1868 ^ 

8an8a]vador4860 

President of the United States to recom- 
mend States of the Union to peas 
laws authoriiing aliens to holdr- 

Franoe,188B 

Franoe reserves the rlirht of estabUshtng 
rec ip roc i ty in regard to possession 

and inheritance of 

Penons disqualified by alienage from 
taking, by descent, allowed two 
years to sell and withdraw pro- 
ceeds— 

Austria, 1848 

B^vw%]846 

Hesse-ORssei, i8n.««a«B..«« •...■> •••««•••• 

Nassau, 1848 

Saxony, 1845 

Wurtemburg, 1844 

Shall be allowed three 

Brazil, 1888 

Central America, 1828. 

Chill, 1882 .„. 

Colombia, 1824 

Ecuador, 1838 

t98 



662 

m 

TOO 
7K1 

444 



008,680 

077 



251 



41 
422 
681 
800 
809 

1,84 

97 

108 

152 

189 



Qiiatamala, 1849 

Hanseatio Bepublios, 18S7 

Peru, 1861 

Peru-Bolivia, 1888 

Swiss Confederation, 184T ^ 

Yeoesuela. 1880.................... 

Shall havethe longest period allowed by 
the law of the country- 
Bolivia, 1868 

Dominican Bepublio, 1807............I.... 

Venezuela, 1800...... 

Shall have the tim e allow ed by itee law of 
the State or country- 
Brunswick and Lunebuiv, 1804. ......... 

Nicaragua, 1807 

Orange Free State, 1871 

PortngaLlMO 

Russia, 1888 .^ 

Swiss Oonfederation, 1860 

Shall be allowed a reasonable time- 
Hanover, 1840, 1848 

Hawaiian Islands, 1849 —.•—..• 

Meoklenburg-Sohwerin, 1B47 ............ 

Oldenburg, 1847 

Portugal, 1840 

Prussia, 1786, 1799, 1828 648, 

Russia. 1832 

Sardinia, 1838 

Spain, 1796 

Time allowed may be prolonged bv the 
government in whose territoriei 
tlie land is situated- 
Austria, lft48 

Bnvaria, 1846 

Hesse-Caeftel, 1844 ... 

Nassau, 1846 

8«xony, 1845 

Wurtemberg, 1844 



808 
408 
810 
004 
717 
789 



71 

17V 



608 

581 
837 



750 



408 
4,71 
578 
087 
081,001 
063 



707 



t5 
41 
423 
581 
090 
800 
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13 Wall. 868 (79 U.S. t>k. 20. L. ed. 480); Cbm- 
•lock ▼. 8mi^, 18 Pick. 116. 

Marking the deed canceled, did not devest 
the title out of Sargent. 

WaMngUm y. O^den, 1 Black, 460 (66 U. S. 
Ilk. 17, L. ed. 208). 

The allegation that the deed was delivered as 
mn escrow does not Umit its legal effect 

LaU ▼. Kaiaer. 61 Tez. 666; Miller ▼. FktcA- 
-er, 21 Am. Rep. 856; 8, 0, 27 Gratt. 408. 

The allegation of the nonperformance of the 
-consideration which induoea the deed was of 
QO effect. 

Sa$t Line, eie. R R, Co, ▼. Oarrett, 62 Tex. 
188; Rainey ▼. Chambers, 66 Tex. 17; 6Wm»- 
4(mJI.d:J8,A.R(h,Y, lyeuffer, 56 Tex. 66. 

The allegation of fraud could not he heard 
4n a court of law to avoid the deeds that had 
t>een voluntarily executed and delivered with 
knowledge of their legal effect. 

Jane$Y, JfcMastersBudLottY. Kaiser, iupra; 
Connolly v. Bdmmond, 61 Tex. 686. 

The grantor O'Brien could not set up his 
own fraud or want of authority in order to 
avoid the deed. 

Rudeon v. Morris, 55 Tex. 595. 

Brady, heiog neither creditor nor subsequent 
fnirchaser for value w^.thout notice, ooold not 
join O'Brien to avoid the prior deeds. 

Oroeker v. Bellangee^lO Am. Dec. 489; Ibwler 
V. SUmeum,n Tez. 478; Lehmberg v. Biberetein, 
51 Tex. 457. 

The deed did not on its face purport to vest 
title in Eliza M. O'Brien to hold as her sepa- 
rate pru^irfrty. 

Rchan v. Witliame, Kirk v. Houston Nat, Co, 
and mUlaee v. Oampbell, supra. 

Such a purpose cannot be shown after the 
property has passed into the hands of an inno- 
cent purchaser. 

Cooke V. Bremond, 27 Tex. 460; Smith v. 
Bomtet, 127 Tex. 507; Veramendi v. Rule/tins, 
48 Tex. 550; Johnson v. Harrison, 48 Tex. 248; 
Kirk\7, Houston Nat, Co, supra; French v. 
Struniberg, 62 Tex. 929; MeCanOay v. Thcrp, 
61 Tex. 660; Morrison v. Clark and Bogan v. 
WiUiems, supra. 

Mr, M. F« Morris* for plaintiffs in error in 
case No. 475, upon the ments: 

The circuit court was not Justified in follow- 
ing the practice of the state courts, in their 
blending of common-law and equity procedure, 
and in permitting the attempt to bfeak down 
the deeds under which the intervenors claimed 
title, by merelv equitable considerations. 

Hurt V. Homnqsworih, Noonan v. Lee, Bein 
V. Heath and Boyle v. Zaeharie, supra. 

The heirs at law of James Hanrick brought 
suit in 1879 a«;ainst the same defendant, Edward 
O. Hanrick, for their one third interest in the es- 
tate of Edward Hanrick, deceased, in one of 
the state courts, and the same question of alien- 
age was there raised. The Supreme Court of 
the State heki that the plaintiffs were not dis- 
qualified. 

Hanrick v. Hanrick, supra, 

Elizabeth O'Brien was the only person that 
could object that the deed from Philip 03rien 
to Jenkins, and the deed from Jenkins to her, 
were not warranted by the power of attorney 
lo the former; and yet she ratified and con- 
firmed it by her conveyance to Eliza M. 
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O'Brien. This is the verv deed under whirU 
the defendants in error claimed title, and by 
operation of the covenant of warranty in tlio 
deed from Eliza M. O'Brien to Sargent, the ti- 
tle acquired by the grantor inured to the bene- 
fit of Uie grantee. 

Van Rensselaer y, Kearney, 11 How. 297(62 
U. S. bk. 18, L. ed. 708); Harrison v. Boring, 
supra. 

Evidence that the deed from Elizabeth 
O'Brien to Eliza M. O'Brien was a gift, and 
therefore within the exception of the statute, 
was inadmissible, because another considera- 
tion is stated in the deed. 

Richardson v. Traver, 112 U. 8.428 (Bk. 28, 
L. ed. 804); Hits v. National Met, Bank, 111 
U. S. 722 (Bk. 28, L. ed. 677); Cooke v. Brem^ 
ond and Rogan v. Williams, swpra, 

Messrs. J.T. Brady and H. F, Ring, for de- 
fendants in error, on the merits: 

The power of attorney did not authorize the 
conveyance to Jenkins for trust purposes, much 
less for the consideration proved. 

Dupont V. Westherman, 10 Oal. 864; MorriU 
▼. Cone. 22 How. 75 (68 U. 8. bk. 16, L. ed. 
258); Phelps v. Harris, 101 U. S. 876 (Bk. 26. 
L. ed. 867): Mech. Bank v. Bank of Columbia, 6 
Wheat 887 (18 U. 8. bk. 5, L. ed. 108); Holton v. 
Smith, 7 N. H. 446; Batty y. CarsweU, 2 Johns. 
48; Allen v. Ogden, 1 Wash. 0. 0. 174. 

Eliza M. O'Brien could not authorize her 
husband by power of attorn^ to convey her 
interest in lands, much less to bind her by cove- 
nants of seisin. 

Clark V. Munford, 66 Tex. 681. 

The warranty is not bindine unless the ex- 
tent of interest warranted is clearlv evident 

Van Rensselaer v. Kearney, 11 How. 297 (62 
U. S. bk. 18, L. ed. 703); Gilmer y, Poindexter, 
10 How. 267 (51 U. 8. bk. 18, L. ed. 411). 

Where the condition of title is known to 
both parties, or may be ascertained with equal 
facility by both, there is no estoppel 

BrarU v. Virginia Coal dLCo.9» U. 8. 826 
(Bk. 28. L. ed. 927). 

An unauthorized delivery of the deed does 
not pass the title. 

Calhoun Co. v. Am, Emigrant Co. 98 U. 8. 
124 (Bk. 28, L. ed. 826). 

The plaintiff is entitled to recover a less in* 
terest than that sued for. 

Williams v. Davis, 66 Tex. 260; Hutchins v. 
Bacon, 46 Tex. 408; Stark y,Barrett,lfi Cal 868. 

A conveyance by the agent for the principal 
Is void at law so far as the principal is con- 
cerned. 

Martin v. Flowers, 8 Leigh, lGS;Redm^ondy. 
Oaffln, 2 Dev. CJh. 487; Clarke v. Courtney, 5 
Pet 819 (80 U. 8. bk. 8, L. ed. 140); Locke v. 
Alemnder, 1 Hawk. (N.C.) 412; Fnolery, Shear- 
er, 7 Mass. 14; fflu>eU v. Shaw, 16 Mass. 42; 4 
Mass. 576; Copeland v. Ins. Co. 6 Pick. 198; 
Coucher v. Jergenk, 2 Pick. 892; Damon v. 
Oranby, 2 Pick. 845; Welsh v. U^er, 2 Hill.Ch. 
(&, C.) 167; Bogart v. De Dussy, 6 Johns. 94; 
Rossiter v. Rossiter, 8 Wend. 494; Seneerbox 
V. McGrade, 6 Minn. 484; Holmes v. Carman, 
1 Freem. CJh. (Miss.) 408; Morrisony, Bowman, 
29 Oal. 887; EchoU v. Cheney, 28 Oal.157; Love 
y. Sierra Nevada L. W. & W, Co. 82 Oal. 639; 
Agricultural Bank of Miss. v. Rice, 4 How. 226 
(46 U. 8. bk. 11, L. ed. 049). 
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It was competent for the court to admit the 
deed in eyidence, and then permit us to estab- 
lish the identic of tlie party by parol evidence. 

Gainer ▼. Cotton, 49 Tex. 101; Cordier ▼. 
Oage, 44 Tex. 686. 

Where a deed is taken in the name of the 
wife, it will be presumed to be for her separate 
use and benefit 

Smih Y. 8trahan,l% Tex. 814; Story y. Mar- 
$kaa, 24 Tex. 806; Dunham ▼. Chatham, 21 
Tex. 282; Higgint ▼. John9on'9 Hein, 20 Tex. 



Parol evidence is always admissible in such 
cases to show real intention. 

Baker y. Baker, 66 Tex. 677. 

Immaterial alterations will not vitiate a deed. 

1 OreenL Bv. 664, note; Abb. Tr. Bv. 696. 

Whether alterations are material or not is a 
question of law for the court 

Steele v. Spencer, 1 Pet 6^ (26 U. 8. bk. 7, 
L. ed. 269). 

Since by article 2267, Texas Practice, the 
deed is admissible, unless impeeu^ed by the af- 
fidavit of forgery, in the absence of such affi- 
davit the deed m admissible, although altera- 
tions are material. 

Fiteh V. Bover, 61 Tex. 886; 1 Oreenl. £v. 
664, note; Walton v. Start, 6 Oilm. 262. 

When Instructions are asked in theafffire- 
gate, and rhere i^ anything exceptional in ^tner 
of them the court may reject ail. 

IndianapeUe db St. L. R R. C6. ▼. Horet, 98 
U. S. 291 (Bk. 28, L. ed. 898); Worthington v. 
Maeon, 101 U. S. 149 (Bk. 26, L. ed. 848); U. 
S.y. Houoh, 108 U. S. 71 (Bk. 26. L. ed. 806). 

When the exception is to a series of proposi- 
tions in the mass, it must be overruled if any 
proposition be sound. 

Johneton Y,Jone9,l Black,209 (66 U. 8. bk.l7, 
L. ed.117): Bogere ▼. The Marehal, 1 Wal 1. 644 
(68 U. 8. bk. 17, L. ed. 714); Earvey v. I\fler, 
2 WalL 828 (69 U. S. bk. 17. L. ed. 871); Lin. 
eoln V. CU^n, 7 WalL 182 CM U. 8. bk. 19, L. 
eA.im', Bea9erY.Taylor,n U. 8. 46 (Bk. 28,L. 
ed.797); Moulor v. Am. L. Ine. Oo.lll U. 8. 886 
(Bk. 2S, L. ed. 447). 

Filing an affidavit of forgery is insufficient to 
raise the issue of forgery before the Jury, in 
Texas. 

CooD ▼. Ooek, 69 Tex. 621. 

An assignment of error cannot be considered 
by the court. If it does not show how or why 
the court below erred in refusing to histruct 
thejuiy to find for the defendants. 

Klein Y, BueeeU, 19 Wall. 462 (86 U. 8. bk. 
22, L. ed. 124); Beacer v. Taylor, eupra; Wil^ 
eon Y. MeNamee, 102 U. 8. 672 (Bk. 26, L. ed. 
284); NorrU ▼. Jackecm, 9 WalL 127 (76 U. 8. 
bk. 19, L. ed. 609). 

Since the institution of this suit the Supreme 
Court of Texas in other cases has expressly 
decided this question in our favor. 

Hovnriek v. Hawriek, 64 Tex. 101; 61 Tex. 
696; 68 Tex. 622. 

Decisions of state courts on the construction 
of their own Constitution and statutes, if set- 
tled by the highest court, wiU be followed in 
the United States Courts. 

LiUhery. Borden, 7 How. 1 (48 U. 8. bk. 12, 
L. ad. 681); Ifeemit/i v. Seldon, 7 How. 812 (48 
U. 8. bk. 12, L. ed. 926); WOeter v. Cooper, 14 
How. 488 (66 U. 8. bk. 14, L. ed. 610); Oelpeke 
V. Dulmgve, 1 Wall. 175 (68 U. 8. bk. 17, L. 
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ed. 520); liandaU v. firigham, 7 Wall. 623 (74 
U. 8. bk. 19, L. cd. 285); Township v. Marey,. 
92 U. 8. 289 (Bk. 28. L. ed. 710); Towneh^ v. 
Perkins, 94 U. 8. 260 (Bk. 24, L. ed. 164); Faif^ 
field V. Oaaatin Co, 100 U. 8. 47 ffik. 26. L. 
ed. 544); PoH v. Supenfieort, 106 U. 8. 667 (Bk. 
26 L. ed. 1204). 

If there was error in withdrawing the deed 
from the Jury, the error has been cured by the 
remittitur filed in this court. 

BankqfEy.Y. Ashley, 2 Pet. 827 (27 U. 8. 
bk. 7, L. ed. 440): Uag/ies v. (fnurn Ins. Co, 8 
Wheat 294 (21 U. 8, bk. 5, L. ed. 620). 

An exception in this language; "to which 
ruling of the court in withdrawing the said is- 
sues from the jury defendant excepted." no 
charee on this point being asked, was too in- 
definite to be available. 

WHeonY. McNamM, supra; Springer v. U. S. 
102 U. 8. 686 (Bk. 26. L. ed. 268); Clark v. 
Fredericks, 105 U. 8. 4 (Bk. 26, L. ed. 988); 
Banks v. Bodheaner, 26 W .Va. 90. 

The effect of the conveyance to Sargent and 
Branch, at most vests in them an equitable 
title. The authorities are conclusive to the 
effect that in ejectment an outstanding equita* 
ble title cannot be shown. 

Fiteh V. Boyer, 61 Tex. 887; Johnson ▼. Tim^ 
mons, 50 Tex. 621; Larritiere v. Madegan, 1 
DilL 455; Brolaskeu ▼. MeClain, 61 Pa- 146; 
Catosey v. Davis, 18 Ala. 888; Smith v. Allen, 
1 Blackf. (Ind.)'22. 

Sargent and Branch, having no other stand- 
ing in court than interveners, they could not 
take exceptions to the pleadings exist^!!^ «fhen 
tlieir plea was filed. 

EancheU v. Qray,l Tex. 649; Smith v. AUen, 
28 Tex. 501; H. on Parties to Action, g 111. 

The record contains no bill of exceptions 
showing that the court below refused to limit 
the proof of fraud to the procurement of the 
execution of the deeds referred to in the supple- 
n^ental petition. 

Desty, Fed. Procedure, 821, and authorities 
cited. 

Mr, Justice Matthews delivered the opin- 
ion of the court: 

Eliza M. CBrfen, since deceased, Tith Philip 
O'Brien, her husband, and William Brady, 
citizens of New York, commenced their action 
in the Circuit Court of the United States for the 
Northern District of Texas, against Edward G. 
Hanrick, a citizen of Texas. It was an action 
of trespass to try the title to real estate in the 
County of Falls, in that State, described gener- 
ally as three tracts, one known as the Anti\nacio 
de Le Serda eleven league grant; the second as 
two parcels granted to Pedro Zarza; and the 
third a part of the eleven league tract granted 
to Rafael de Aquire. The common source of 
title as between these parties was Edward 
Hanrick, who died in 1865 in Montgomery 
County, Alabama, intestate and without issue, 
nevqr having married. The plaintiffs below 
claim title as follows: Edwara Hanrick left 
surviving him as his next of kin and only 
heirs at tne time of his death, one sister, Eliza- 
beth O'Brien.two brothers, named respectively: 
John and James Hanrick, and one nephew. 
Edward G. Hanrick, the defendant, he being 
the son and only chiki of Philip Hanrick, who 
died in 1852, and who was another brother of 
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fidwaid Hanrlck. Elizabeth (VBrien resided 
in the Coon^ of Wexford, Ireland, aod is, and 
always was, an alien to the United States, and 
M subject of Great Britain. John Hanrick died 
intestate and without issue, never having mar- 
ried, in the year 1870, in the County of Wex- 
ford, Ireland, an idien to the United States, 
and a subject of Great Britain. The said James 
Hanrick left sunrivine him, as his next of kin 
and only heirs, four &ughters, named respect- 
ively EUzabetb Clare. Catherine O'Neill. Annie, 
otherwise called Honora, and Ellen Hanrick, 
and four grandchildren, the children of a do- 
•ceased dau^diter, named respectively Mary. 
Elizabeth. Bridget, and Robert Whelan, and 
one son, Nicholas Hanrick. These descendants 
of James Hanrick reside in Ireland, except 
Nicholas, Annie otherwise called Honora, and 
Ellen Hanrick, who reside in the State of New 
York. By virtue of these facts, and of tha 
laws of Texas and Great Britain, as hereafter 
ahown, it was claimed that Eliza O'Brien in 
1878 was seised and possessed of an undivided 
one-third interest in the said estate of Edward 
Hanrick in the said lands, when it was claimed 
she convened to the plaintiff, Eliza M. O'Brien, 
her daughter-in-law, for her separate use and 
benefit^all her interest in the nid estate and 
lands; William Brady, the other plaintiff below, 
being entitled to one half of the said undivided 
one Uiird by virtue of a conveyance from Eliza 
M. O'Brien and her husband, Philip O'Brien. 
r 1 aoi '^^ defendant in possession, having pleaded 
ixovj ^^^ guiltv of the trespass complained of, as- 
»ertca title in himself as the sole heir at law of. 
the said Edward Hanrick, deceased, on the 
ground that he was the onlv descendant having 
inheritable blood, according to the laws en 
Texas. 

The suit was begun February 18, 1880, and 
issue was finaUy joined on amended pleadings 
bv the filing of an answer by Edward G. Han- 
rick on April 3, 1888. On the next iay, Whar- 
ton Branoi appeared as an intervener in the 
cause, and filea a pleading called an original 
answer, in which he denies the sufficiency in 
taw of the plaintiffs' petition: objects that on 
its face it is shown that necessary parties have 
not been joined as plaintiffs; denies all the alle- 
gations of the petition; pleads not guilty to the 
trespasses alleged therein ; and then sets up title 
in himself to an undivided one fourth of three 
fourths of the estate under a conveyance alleged 
to have been made to him on the 14th of Febru- 
ary, 1878, by Philip O'Brien, as attorney in fact, 
actinff under a power of attorney alleged to 
have oeen made on the 16th of May, 1870, by 
Elizabeth O'Brien and James and John Han- 
rick. It is alleged that by that power of at- 
torney Philip O'Brien was authorized and em- 
powered to sell and convey their interests in 
said estate, and in pursuance of which he made 
the deed under which the intervener claims 
title. The consideration of that deed is stated 
to have been money theretofore paid out, and 
expenses incurred and legal advice and infor- 
mation furnished and rendered bv the defend- 
ant to the said Philip O'Brien. The pleading 
concludes by praymg judgment for the de- 
fendant against all parties to tbe suit, establish- 
ing his right, title and interest in the estate; 
mod that tbe same be set apart to him in sever- 
alty; and for costs and general relief. 
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On the same day John B. Sargent also ap- 
peared an intervener, and filed an origiiml an- 
swer on his behalf, similar in form to that of 
Wharton Branch, and claiming title to an unt 
divided one naif of the interest of Elizabeth 
O'Brien and John and James Hanrick, under a 
deed made to him conveving that interest on 
the 14th of February, 1878, by PhiUp 03rien, 
acting as their attorney in f^ under the same 
power of attorney referred to in the answer of 
Wharton Branch ; and concluding with a prayer 
for a similar judgment in his own behalf. 

Thereupon the plaintiffs in the action filed 
pleadings styled an answer to the petition for 
leave to intervene, and plaintiffs' nrst supple- 
mental petition, hi which they asked that the 
leave to intervene on behalf of Branch and 
Sargent be denied and their petitions struck 
from the files; and specifically setting out the 
grounds on which they claimed that the alleged 
conveyances made by Philip O'Brien, as at- 
torney in fact, to them respectively, should be 
held to be null and void. Amongst those 
grounds were the following: First Prior to the 
execution of the deeds under which the inter- 
veners claim titie, two of the principals in the 
power of attomev, James ana John Hanrick, 
had died, thereby revoking the authority. 
Second. That the execution of the said deeds 
on the part of said Phflip O'Brien had been ob- 
tained by ikte said Brandi and the said Sargent 
by fraudulent representations, and that the 
same had never in fact been delivered. The 
plaintiffs' supplemental petition concludes with 
aprayer that they have and recover of the said 
Wharton Branch and the said JohnB. Sargent, 
as well as the said Edward G. Hanrick, an un- 
divided one third interest in the lanc^ described 
in their original complaint, and f ot all other 
relief, eeneral and roedaL 

The defendant, Edward G. Hanrick, after 
the filing of these hiterventions, moved to dis- 
miss the cause on the ground, among others, 
that he had no interest In the controvei*8y as 
between the plaintiffs on the one hand and 
Branch and Sargent on the other; but all ob- 
jections to the intervention were overruled or 
disregarded, and the cause proceeded to trial 
on the issues as made between the plaintiffs and 
the defendant, Edward G. Hanrick, and also 
on those as between the plaintiffs and the said 
Branch and Sargent The cause havmg been 
submitted to the jury on the 10th of April, 
1883, a verdict was returned as follows: "We, 
the jury, find for the plaintiffs;" and thereupon 
judgment was entered on the verdict as follows: 
*'It is, therefore, ordered and adjudged by the 
court that the plamtiffs, Eliza M. 0%rien and 
Philip O'Brien and William Brady, have and 
recover of the defendant, Edward G. Hanrick, 
and of the interveners, Wharton Branch and 
John B. Sargent, an undivided one third in- 
terest in and to the following described lands: 
♦ ♦ ♦. And it is further ordered that a writ 
of possession in favor of add plaintiffs issue 
therefor; and that plaintiffs do have and recover 
of such intervenors such costs by them incurred 
l^ reason of such intervention, and of defend- 
ant all costs which were incurred herein, not 
including any costs incurred by the said in- 
tervention, for which let execution respectively 
issue." 

To reverse this judgment^ tlM defendant 
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Bdward O. Hanrick, sued out a writ of error 
OD April 16, 1888, which was docketed in this 
court on the 16th of August of the same year. 
To reverse the judgment as against them, the 
interyenors, Wharton Branch and John B. Sar- 
gent, sued out their writ of error separately on 
September 26, 1884, which was docketed in 
this court on the 24th of Noyember of the same 
year. The intervention of Branch and Sargent 
was permitted in compliance with article 4788 
of the Revised Statutes of 1879, Laws of Texas, 
which provides that "When a party is sued for 
lands, ue real owner or warrantor may make 
himself, or may be made, a party defendant in 
the suit, and shall be entitiea to make such de- 
fense as if he had been the original defendant 
in the action." 

Article 1188 prescribes that "The pleadings 
of an intervenor shall conform to the require- 
ments of pleulings, on the part of plaintiff and 
defendant respectively, so far as they may be 
applicable." 

The defendants In error, the administrator of 
Eliza M. O'Brien, Fhilip O'Brien, and WiUiam 
Brady, now move to dismiss the writ of error 
sued out by Hanrick, on the around that the 
Judgment was jointly against nim and the in- 
terveners. Branch and Sargent, and that all 
should have joined in the same writ. The same 
objection, of course, applies to the writ of error 
sued out severally bv tne interveners. Branch 
and Sargent. This* motion presents the first 
question for consideration. 
We assume, without so deciding, that the 
[163] proceedings on the part of the interveners may 
be justifi^ under ttie Statutes of Texas, it 
must also be admitted to be a general rule, well 
established by the practice and in the decisions 
of this court, that when a Judgment against 
defendants is Joint, all the p^ies affected 
thereby must join in the writ of error, or there 
must be a summons and severance, or its equiv- 
al^t. The question here, however, is whether 
t^ judgment, although so in form, is joint in 
law as against the original defendant and the 
interveners. The verdict in favor of the plaint- 
iffs against them, althouffh single, was ren- 
dered upon different and altogether distinct 
issues. The interveners defended as against 
the plaintiffs, not on behalf of the original de- 
fenoant, but altogether in their own interest, 
claiming title, not only against the plaintiffs, 
but adverse to that of the defendant Indeed, 
the interveners' title was derived through the 
plaintiffs, and their claim was under them, and, 
as between them and the ori^nal defendant, 
their interest was altogether with the plaintiffs 
and against the defendant The ground of 
their right of recovery against the defendant 
was the very title asserted oy the plaintiffs, and 
their claim could be successfully prosecuted 
only by establishing the right of the plaintiffs 
to recover. Their right against the defendant 
was to recoT^ against him if the plaintiffs re- 
covered; and their right against the plaintiffs 
was to recover against the defendant, only in 
the event that the plaintiffs first suceeedea in 
recovering against him. The situation as to 
them is anomalous. The litigation was trian- 
gular. The Judgment must be regarded as joint 
only in form, but severable in fact and in law. 
It is to be read as if it were based upon a find- 
ing that the plaintiffs reoover as against Uie de- 



fendant for the title asserted against him, and 
against the interveners in respect to the title as- 
serted by them against the plmntiffs. The judg- 
ment for costs is in fact separated, the costs of 
the intervention being regarded as costs in a 
separate smw In fact there were two suits, 
one interjected in the other, in which the par- 
ties are different, the titles are different, the 
interests are different; and there could be no 
loint judgment in both except in mere words. 
None of the cases cited in support of the mo- 
tion to dismiss are applicable here, because they 
refer to Jud^i^ments in oommon-law actions 
where no such anomaly as is presented in this 
record could occur. In equity, where inter- 
ventions j>ro inieresee iuo have been permitted 
to those affected by the proceeding, but not 
parties to the original controversy, or where 
the original parties have distinct and separable 
interests, Uie same general rule as to appeals 
applies to joint decrees; but it has always been 
held that where the decree is final and sep- 
arate or separable, those not affected by it are 
not necessary parties to the appeaL Forgat/ v. 
Ckmradfi How. 201 r47U. S. bk. 12,L ed. 404]. 

The same principle must govern judgments 
at law rendered in actions accordmg to the 
forms of procedure prescribed by the staUites 
of the States in whicn they are tried where in- 
terventions such as the present are permitted, 
and the same rule must be adopted in reference 
to them. 

TTiemotionM todUm%9$are iherefore denied. 

The principal question in the onginal action 
arises upon the defense that the plamtiffs below 
were aliens at the time of descent cast by the 
death of Edward Hanrick, in 186-*^ and, under 
the laws of Texas, therefore not capable of ac- 
quiring title by inheritance; it bcin^ claimed 
tJiat the defendant, £dward O. Hannck, a cit 
izen of Texas, was the sole heir at law. 

The Constitution of the Republic of Texas, 
continued in that of the State, contained the 
following provision (section 10, General Pro- 
visions): "No alien shall hold land in Texas, 
except by titles emanatinff directly from the 
€k)vemment of this Republic. But if any cit 
izen of this Republic shall die intestate or other 
wise, his children or heirs shall inherit his 
estate, and aliens shall have a reasonable time 
to take possession of and dispose of the same, 
in a manner hereafter to be pointed out by law. " 

In pursuance of this provision, an Act defin- 
ing wnat a reasonable time should be was passed 
on January 28, 1840 (Hart's Dip^t, article 
585), and re-enacted March 18. 1848 (Paschal's 
Digest, article 44), in section 9 of an Act en- 
titled "An Act to Kegulnte the Descent and Dis- 
tribution of Intestates' Estates," as follows: 
"Section 0. In makiog title to land by de- 
scent, it shall be no bar to a party that any an- 
cestor through whom he derives his descent 
from the intestate is or hath been an alien; 
and every alien to whom any land may be de- 
vised or may descend shall have nine years to 
become a citizen of the Republic and tiuce pos- 
session of such land, or shall have nine yeare to 
sell the same before it shall be declared to be 
forfeited, or before it shall escheat to the gov- 
ernment." 

An Act was passed February 18, 1854, en- 
titled "An Act to Define the (Jivil Rights of 
Aliens," which it as foUowt: 
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"Scctfon 1. Any alien, bdnr a free white 
person, shall have and enjoy in the State of 
Texas such rights as are or shall be accorded 
to American citizens by the laws of the nation 
to which such alien shall belong, or by treaties 
of such nation with the United States. 

"Section 2. Aliens mav take and hold any 
property, real or personal, in this State by de- 
vise or descent from any alien or citizen jin the 
same manner in which citizens of the tlnited 
States may take and hold real or personal es- 
tate by devise or descent wiUiin the country of 
mch alien. 

"Section 8. Any alien, being a free white 
person, who shall become a resident of this 
State, and shall, in conformity with the natural- 
ization laws of the United States, have declared 
his intention to become a citizen of the United 
States, shall have the riffht to acquire and bold 
real estate in this State, in the same manner as 
if he were a citizen of the United States. 

"Section 4. The ninth suction of an Act en- 
titled 'An Ad to Regulate the Descent and 
Distribution of Intestates' Estates,' approved 
March 18, 1848^ is hereby repealed so far as 
the same mav be inconsistent with this Act; and 
this Act shall take effect and be in force from 
and after its passage." 

This Act was in force in 1865, when Edward 
Hanrick died. At that time the common law 
was in force in England whereby, as was held 
by this court in Orr v. Eodgson, 4 Wheat. 458 
[17 U. 8. bk. 4, L. ed. 618], an alien miffht take 
an estate by the act of the parties, as by pur- 
chase, but could not take bv the act of the law, 
as by descent, for want of inheritable blood. 
" Where a person dies leaving issue who are 
aliens, the tatter are not deemed his heirs at 

[1681 ^^* ^01*^^7 lut^o ^o inheritable blood, and 
the estate descends to the next of kin who have 
inheritable blood, in the same manner as if no 
such aHen issue were in existence." 

But on the 12th of May, 1870. the British 
Parliament passed an Act entitled "An Act to 
Amend the Law Relating to the L^i;al Condi- 
tion of Aliens and British Subjects, styled the 
Naturalization Act of 1870." Bv section 2 it 
described the sttUiu of aliens in the United 
Kingdom as follovrs: "Real and personal prop- 
er^ of evenr description may be taken, acquired, 
hem, and disposed of by an alien in the same 
manner in all rejects as by a natural-bom Brit- 
ish subject, and the title to real and personal 
property of every description may be derived 
through, from, or in succession to an alien in 
the same manner in aU respects as through, 
from, or in succession to a natural-bom BriSsh 
subject; Provided, find. That this section shall 
not confer any right on an alien to hold real 
property situa^ out of the United Kingdom, 
and shall not qualify an alien for any office or 
for any municipal, parliamentary, or other fran- 
chise; second, that this section shaU not entitle 
anv alien to any right or privilece as a BriUidi 
subject, except such rights and privile^res in 
respect of propertv as are hereby expressly jriv- 
en to him; thiiti, that this section shall not affect 
any estate or interest in real or personal prop- 
erty to which any person has or mav become 
entitled, either mediately or immediately, in 
nosaession or expectancy, in pursuance of any 
oisposition made before the passing of this Act, 
or m punuance of any devolution by law on 
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the death of any person dying before the pasa- 
inj of this Act^' 

it is conceded that if Edward Hanrick, the 
ancestor, had died after the enactment of this 
British Statute, the plaintiffs below would have 
been entitled under the Texas Statute of 1854 to 
claim as his heirs at law their proportion and 
interest in his real estate. It is contended, how- 
ever, on the part of the defendant, that inaa- 
mudi as at the time of the descent cast in 1865 
there was no such British Statute as that con- 
templated by the Texas Act of 1854, the pUdnt- 
iffs were under such a disability of alienage at 
that time that they were cut off from the fibers 
itance, which, becoming at that instant vested [167 
by law in the defendant Edward Q. Hanridc, 
the subsequent passage of the British Statute 
could not he permitted by any retroactive effoct 
to devest that interest in favor of thepUdntlfla. 
On the other hand, it ia contended by tne plidnt- 
iffs that under the ninth section of the Act of 
March 18, 1848, which they claim was still in 
force fai 1865, Elizabeth O'Brien, as sister of 
Edward Hanrick, although an aUen, was en- 
titled as hii heir at law to a defeasible estate as 
such, which she was entitled to make indefeas- 
ible within nine years after descent cast by 
becoming a oitizen of the State and taking pos- 
session of the land, with the right to sell the 
same in the alternative before it should be de- 
clared to be forfeited, or before it should esdieal 
to the ^vemment, and which ssibsequenUy 
became indefeasible by the operation of the A^ 
of 1854, ih consequence of the passage of the 
British Statute of^l870. 

This contention on the part of the plaintiffs 
below is met again by the defendant with the 
proposition that section 9 of the Act of March 
18, 1848, was repealed by section 4 of the Act 
of February 18, 1854. 

This very question in another btigation involv- 
ing the same title came up directlv for adjudi- 
cation in the Supreme Court of Texas in the 
case of Hanriek v. Manriek, 54 Tex. 101. The 
following is an extract from the opinion of the 
court in that case: *'The Statute of 1854 is an 
affirmative one, and by lone established roles 
of constroction must be consioered as additionaJ 
to the then existing section 9, Act of 1848, upon 
the same subject matter, and that the latter is 
not repoded by it, unless this is done in express 
terms or by necessary implication. Potter's 
Dwarris, Stat. 189; 1 Bish. Grim. L. 1st ed. par. 
175, 194. The Statute of 1854 does not in express 
terms repeal section 9, Act of 1848, for it is 
affirmatively provided that it ia repealed so far 
as inconsistent with the Act of 1854, thus clearly 
evincing the legislative intent that the latter Act 
would M the nue only in certain cases. Neither, 
it is bdieved, was Uds section 9 repealed hj 
the Statute of 1854 by implication, under old 
and well-estabUshed iiiles of construction gov- 
erning such cases." 

The court then proceeds to point oat from 
the history of the legislation of Texas on the [166] 
subject the policy of the State, and adds asfol- 
lowr. ' 'In pursuance of this policv, and to meet 
in a proper spirit the modem liberal interna- 
tional legislation upon the subject of alienage, 
the Act of 1854 was passed, not it is believed in 
a spirit of retaliation and to withdraw from dt- 
izenscKf those countries which may not have 
passed fuch reciprocal lawa»as contemplated by 
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4bat Act, the beoeflts of our previous legiel*- 
tion, but simply to make our legislation con- 
form in the particular case with that of those 
countries which may also bave legislated upon 
the subject The Act of 1854 did not in terms 
limit the riffhts of aliens generally which pre- 
viously hao been granted by section 0, Act of 
1848, by restricting them to such rights, afid 
ihoH amv, as were or might be grant^ to citi- 
zens of the United States by their irovernment. 
On the contrary, it was an affirmative and en- 
larging statute, and intended to give to aliens 
such nghts and privileges, in adcution to those 
granted by section 0, Act of 1848, as had been 
or should begiven by their government to citi- 
zens of the United t3tates." 

In conclusion on this point, the court says: 
"We are of opinion, therefore, that the Statute 
of 1854, neither by its express terms nor by a 
proper construction of its provisions and inten- 
tion, did so repeal section 9, Act of 1848, as to 
prevent, if they are otherwise entitled, the alien 
heirs of Edwsid Hanrick from deriving title 
by descent under it to real estate in Texas." 

The Supreme Court of Texas thereupon pro- 
oeeded to consider the further question whether, 
if a title did so descend and vest in such alien 
heirs, they can, being still aliens and subjects 
of Great Britain, maintain a suit for the recov- 
ery of their interests after nine vears have 
•elapsed since descent was cast in 18o5. In an- 
swer to that question they sav: "Notwithstand- 
ing the tendency of the earl(er decisions of this 
court to the contrary, under its m<fre recent 
decisions and those of the Supreme Court of the 
United States, the effect of the provision of the 
Constitution of the Republic, and the Statutes 
of 1840 and 1848, upon the subject of alienage, 
before quoted, was to vest a defeasible title to 
real estate in Texas, into the alien children and 
heirs of a citizen of the United States who may 
have died intestate leaving such property; which 
title was valid both against individuals and also 
the State, not only for the period of nine years, 
but for such further time until the State by some 

E roper proceedings in the nature of office found 
ad declared a forfeiture. SoMsgo v. W/iiU, 
30 Tex. 576; SetUgaat v. Sehrimpf, 85 Tex. 828; 
Andrewi Y,ffpear, 48 Tex. 567; Osterman v. 
Baldwin, 6 Wall. 116 [73 U. S. bk. 18, L. ed. 
730]; Airhari v. MoMieu, 08 U. S. 401 [Bk. 25, 
L. ed. 213]; Phmip$ v. Mo<n^, 100 U. S. 208 
[Bk. 25, II ed. 603]. No proceeding has been 
taken in this case to declare the land forfeited. 
From the date of the death of Edward Han- 
rick, in 1865, to the passage of the above Act 
of the Parliament of the United Einsdom of 
Great Britain and Ireland in 1870, mne years 
have not elapsed. Immediately upon the pas- 
sa^ of this Act the defeasible title in the alien 
heirs of £dward Hanrick was, by the provis- 
ions of the Act of 1854. changed into an inde- 
feasible title; the same vesting into his heirs 
according to our Statute of Descent and Distri- 
bution in force at the time of descent cast." 

This decision of the Supreme Court of Tex- 
as is directly in point, and was repeated in the 
case of Hanrick v. Hanrick, 61 Tex. 506, and 
also m the case.of Hanrick v. Hanrick, 68 Tex. 
•618. 

In the case of Airhart v. Miuiicu [nipra] 
•ome of these provisions of the law of Texas in 
one aspect were duefully reviewed, and it was 
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there said that "The Act of January, 1840, de- 
clared that, in making title by descent, it should 
be no bar to a party that any ancestors through 
whom he derives his descent from the intestate 
is or hath been an alien. This law would seem 
to be the legitimate result of the status of aliens 
with regard to title to lands in Texas; the pro- 
hibition to hold lands being provisional only, 
not operative unless they fail to become citizens 
or dispose of thdr land within nine years; and 
not even then until regular proceedings should 
be provided for and should oe had to annul the 
title. The latercases in Texas have fully estab- 
lished this doctrine;" referring to the cases of 
Sabriego y. White, Settegast y Schrimpf, and 
Andreu^ y. 8pear [iupra]. 

Great weight, if not conclusive effect, in our 
opinion, is to be given to these decisions of the 
Supreme Court of Texas upon the question of llTOj 
Uie construction of the statutes of the State, as 
affecting titles to real estate within its territory, 
and upon the authority of those decisions alone 
we are quite willing to rest the conclusion that 
the ninth section of the Act of 1848, so far as it 
conferred upon the plaintiffs below a defeasible 
estate by inheritance from Edward Hanrick, 
notwithstanding their alienage, is not repealed 
by the subsequent provisions of the Act of 1854. 
Afiddletony. McQrew, 28 How. 45 [64 U. S. bk. 
16, L. ed. 4081. We are, however, also of the 
opinion that the decisions of the Supreme Court 
of Texas on that point are well sustained bv the 
reasons on which they proceed. It follows, 
therefore, that the defense put forward bv Ed- 
ward G. Hanrick, as against the plaintiffs, based 
on the alienage of Eli^beth O'Brien, cannot be 
sustained. 

We proceed, In the next place, to consider and 
dispose of certain assignments of error predicat- 
ed on the rulings of tne court as to the admis- 
sion in evidence and effect of a deed produced 
by the plaintiffs and read to the jury, dated May 
11. 1878, purporting to be sifnied by Eliza 
O'Brien, to Eliza M. O'Brien, one of the plaint- 
iffs. This deed appears to have been made be- 
tween Eliza 0'Brien,in the County of Wexford, 
Irdand, as Grantor, and Eliza Mercy O'Brien, 
the wife of l^hilip O'Brien, as grantee. It is ex- 

Sressed to be in consideration of the sum of one 
ollar. It grants all the right, title, and interest 
of the grantor in and to certain tracts of land 
therein described, which belonged to Edward 
Hanrick, deceased, including that in controver- 
sy-. It professes to have been signed, sealed and 
delivered in the presence of two witnesses, of 
whom one was Francis Ruttledge, a justice of 
the peace of the County of Werford. who cer- 
tifies that Elizabeth O'Brien, personally known 
to him to be the individual described in and 
who executed the deed, personally came before 
him and acknowledged its execution. Martin 
O'Brien, the other subscribing witness, makes 
an affidavit that he knew Eliza O'Brien, the in 
dividual described in the document, and that he 
was present, and saw her sien, seal, and deliver 
it as ner act and deed, whicm is certified on the 
deed by the Consul of the United States for 
Dublin. It also afmears from the indorsement r 1 17 1 -i 
on the deed that it nas been duly recorded in ^ ^ 
the various counties in which the land lies. 

It is stated in the bill of exceptions that "Up- 
on the face of said deed it appwed that wher- 
ever the name of the grantor was mentioned 
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in the body of said deed, the name, as origin- 
ally written, was Elizabeth O^rien, and tnat 
a poidon of said name had been scratched or 
erased so as to read Eliza O'Brien, of which 
changes no note of explanation or emendation 
appetu^ in said deed.** 

AVhen the deed was offered, the defendant 
objected to its introduction in eTidence for the 
following reasons: 1. Because it had been im- 
peached as a forgery by the affidavit of Whar- 
ton Branch, one of the intenrenors, who filed 
his affidavit to that c^ect on the 4th of April, 
1883. 8. Because the deed did not purport to 
be the deed of Elizabeth O'Brien, nor to vest 
title in the grantee, Eliza M. O'Brien, to hold as 
her separate property. 8. Because of the un- 
explained changes apparent on the face of the 
deed. The court oremiled the objections, but 
before the deed was read in eTidence to the Jury, 
the plaintiffs offered preliminanr proof to the 
court to prove the execution of the instrument 
as at common law. and a witness was called 
and sworn who testified to tht court that " the 
grantor in said deed and the subscribing wit- 
nesses all reside in Ireland; that he was acquaint- 
ed with the handwriting of Francis RutUedge, 
one of the subscribing witnesses to said deed, 
and that he believed the said Francis Ruttledge 
to have sisried the same as subscribing witness 
thereto." Evidence was also given to the court 
tending to rebut said statement, and in the 
further progress of the case before the Jury evi- 
dence was introduced bythe plaintiffs tendmg to 
ahow that Elizabeth O'Brien and Eliza O'Brien 
were one and the same person. Evidence was 
also introduced tending to rebut the alleged fact 
Plaintiffs then proposed to prove by the depo- 
sition of Philip O^rien that no consideration 
was ^aid for said conveyance, and that the same 
was mtended as a gift to his wife, Eliza M. 
(yBrien. To the admisdon of this testimony the 
defendant objected, because the de«d. being 
upon its face a deed for valuable consiaeration 
inade to a married woman during coverture, 
was in law a deed to the community, and sub- 
lect to the sole control and disposition of the 
husband, and a trust in favor of a separate right 
could not at law be engrafted upon it by parol 
testimony. These objections were overrule by 
the court, and the testimony was admitted. 

We are of opinion that these rulings of the 
court were correct, on the supposition that the 
plaintiffs were properly put upon proof of the 
^nuineness of the deed, irrespective of the cer- 
titicate from the record. The proof of execu- 
tion, by proof of the handwritmg of the sub- 
Bcribme witness, was sufficient. The objection 
found^ upon the supposed erasures was fully 
met by testimony as to the identity between 
Elizabeth O'Brien and Eliza O'Brien. The only 
erasure appearing, being a change from one 
name to the other, wassiSfidently explained by 
the proof of Identihr At any rate, the pre- 
sumption was that the erasure was made before 
the execution ef the deed. Little • fferndon, 
10 Wall 26 [77 U. B. bk. 19, L. ed, 878]. The 
consideration of the deed, bein? one doUar was 
merely nominaL Ritt v. Nat. Met, Bank, 111 U. 
8. 722 [Bk. 28, L. ed. 677]. And while it appears 
to be well established law in Texas that prop^ 
erty purchased dunng the marriage, whether 
the conveyance be to the husband or wife, is 
prima fade community property (Biggim v. 
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Johruon, 20 Tex. 889), that rule only holda 
where the purchase is made with community 
funds, and this presumption may be rebutted 
byproof that the purchase was intended for the 
wife, Dunliam v. Ohathem, 21 Tex. 244. As in 
this case the consideration was nominal only, 
and the deed made to the wife, the presumption 
is that it was intended to vest the title hi her as 
separate proper^. 

The remaining questional which we deem it 
important to notice, arise upon the title claimed 
by the intervenors, Branch and Sargent They 
are material also in the controversy between 
the plaintiff and the original defendant, as the 
latter was endUed to dSeat the plaintUTs re- 
covery by showing an outstanding legal tiUe 
in any diher parties. To sustain tms daimof 
tiUe, the defendant and the intervenors intro> 
duced, first, a power of attorney, dated May 16, [178] 
1870, purporting to be executed by James Han- 
rick, John Hanrick, and Elizabeth O'Brien to 
Philip O'Brien. This power of attorney granted 
powerand authority to Philip O^rien, on be- 
half of the otherparties, to recover their interest 
in the estate of Edward Hanrick, and for that 
purpose to do aU such acts, and take such pro- 
ceedings, and use all such lawful ways and 
means, as he should deem necessary to assert 
and establish their right. It also contained the 
following clause: "And also for and on behalf 
and in t& names of us, and as our acts and deed, 
to make, sign, seal, execute, and deliver all 
such agreements, contracts, leases, conveyances 
and assurances, with aU usual and reasonable 
covenants therdn, on our part, of all and any 
part of said messuages, tenements, premises, 
estate and effects, as shill be found necessary 
or expedient" 

Professing to act under this power of attor- 
ney, Philip O'Brien executed a deed in the 
names of his principsJs, on February 1, 1878, 
to William Jenkins, Jr. in consideration of 
one dollar and other valuable considerations, 
convejring all the right, title and interest of his 
principals in the real estate belonging to them 
as heirs of Edward Hanrick. On the same day, 
William Jenkins, Jr., the grantee in that deed, 
conveyed the same interest to Eliza M. O'Brien, 
the wife of Philip O'Brien. On tho same day, 
Eliza M. O'Brien, wife of Philip O'Brien, in 
her own right, her husband Joining in the con- 
vevance, in consideration of one dollar and 
other valuable considerations, granted to John 
B. Sargent, one of the intervenors, "one un- 
divided half of all my right, title, and interest 
in and to the followmg described lands, situ- 
ated in tiie State of Texas, the said land being 
the same this day conveyed to me by William 
Jenkins, Jr." 'this deea contained covenants 
that the grantor is "lawfully seised of an inter- 
est in fee simple of the granted premises afore- 
said; that they are free from aU incumbrances 
by me incurred, and that I have good right to 
sell and convey the same as afornaid, and that 
I will, and my heirs, executors, and adminis- 
trators shall warrant and defend the same to 
the said grantee, and to his heirs and assigns 
forever, against the lawful claims and demands 
of all persons." 

On the 14th of February. 1878. Philip 
O'Brien, acting for himself and his wife, Eliza 
M. O'Brien, and for James Hanrick, John 11741 
Hanrick, and Elizabeth O'Brioi* the heirs of ' 
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Bdward Hanrick, deceased, in consideratioo of 
one thousand dollars to be paid by John B. 
Saroent, oonveyed to him in lee simple an un- 
divmed one-ha£P interest in and to all the es- 
tate of Edward Hanrick. deceased, to which 
the grantors were entitled, their interest therein 
being described as three fourths thereof. This 
dcea contained covenants "that <mr said in- 
terul in the property and premises are free 
and clear of all and every incumbrance, and 
that we/' etc., "will warrant and defend the 
the same," etc. A similar deed, on the same 
date, was made in the name of the same gran- 
tors to Wharton Branch, conveying an undi- 
vided one-fourth interest in and to all the es- 
tate of Edward Hanrick. deceased, to which 
the grantors were entitled. It was also shown 
that Eliza M. O'Brien, in the years 1877 and 
1878, had acquired the title of Nicholas Hanrick, 
inien Hanrick, and Honora Hanrick, children 
and heirs at law of James Hanrick, a brother 
of Edward Hanrick. On the 11th of May, 
1878, Elizabeth O'Brien, bv the name of Eliza 
O'Brien, executed a deed conveying all her 
right, title and interest in the estate of her de- 
creed brother, Edward, to Eliza M. O'Brien, 
the wife of Philip O'Brien, being the same 
deed already lef eired to in a previous i>art of 
this opinion. It is conceded that Joihn Han- 
rick and James Hanrick, brothers of Edward 
Hanrick, who joined in the power of attorney 
to Philip O'Brien, dated Mav 16, 1870, had 
both died, John Hanrick in 1870, and James 
Hanrick in 1875, and before Philip O'Brien 
executed any conveyance of the property as 
their attorney in fact. As to them and their 
heirs or assigns, of course the power of attor- 
nqjvas thereby revoked. 

The deed from Philip 0Ti4en to Branch, 
dated Febniary 14, 1878, and the deed to Sar- 
gent of the same date, were also ineffectual as 
to Eliza M. O'Brien, his wife, for whom he had 
no authoriUr to act at all. They were also void 
as to Elizabeth O'Brien, because the convey- 
ances were not authorized by the power of at- 
torney, even if the latter was not revoked as to 
(17S1 her also bv the death of her brothers, with 
whom she had loined in its execution. Equal- 
ly unwarranted was the deed from Philip 
O'Brien to Jenkhis, dated February 1. 1878, 
and the convevanoe by Jenkins to El&a O'Brien 
of the same date. CrBrien's authority under 
the power of attorn^ from his principals was 
to recover their estate for them, and not to give 
it away. The intervenors, however, rely upon 
the operation of the covenant of warranty con- 
tainea in the deeds to John B. Sargent ox Feb- 
xuary 1, 1878, made by Eliza M. O'Brien, in 
conjunction with her husband. Philip O'Brien, 
claiining that it operated to convey her title sub- 
sequent^ acquired under the deed from Eliza 
(nsrien, her mother-in-law, dated May 11, 1878. 
The covenant of warranty in the deed to 
Sargent, however, relates only to the prem* 
ises granted, whicm the grantors agree to war^ 
rant and defend, and the premises granted are 
described as "one undivided half of aU my 
right, title and interest in and to the following 
described lands," and cannot, therefore, oper- 
ate as an estoppel preventing the grantofs from 
asserting any subsequently acqidred title. The 
copvc y aoee and the covenants are both con- 
fined lo the ri|^ title and interest which Ellia 



M. O'Brien had at the date of tiie deed, ex- 
pressly referred to and described in the deed of 
February 1, 1878, as the interest conv^ed by 
the deed from Jenkins. There is no recital m 
the deed to estop her as to the character of her 
title or the quantum of interest intended to be 
conveyed, within the rule laid down by this 
court in Van Ren$milaer v. Keammi, 11 How. 
297 [52 U. S. bk. 18, L. ed. 708]. In the ab- 
sence of such recital, a covenant of general 
warranty, where the estate granted is the pres- 
ent interest and title of the grantor does not 
operate as an estoppel to pass a subsequently 
acquired title. 

The rule on that point seems well stated by 
Mr. Rawle (Covenants for Title, 4th ed. 898) 
in the following luiguage: "Where the deed, 
although contaming general covenants for title, 
does not on its face purport to convey an inde- 
feasible estate, but only the right, title and in- 
terest of the grantor, in cases where those 
covenants are held not to assure a perfect title, 
but to be limited and restrained by the estate 
conveyed, the doctrine of estoppel has been 
considered not to apply, in other words, al- 
though the covenants are as a general rule in- 
vested with the highest functions of an eAop- 
pel in passing, by mere operation of law, an 
after-acquired estate, yet they will lose that 
attribute whep it appears that the grantor in- 
tended to convey no greater estate than he was 
possessed of White v. Brooaw, 14 Ohio St. 
848; Adami Y. Bon, 1 Vroom (N. J.) 509; 
Blanchard v. Brook$, 13 Pick. 47; Brwon v. 
Jackson fi Wheat 452 [16 U.a bk. 4, L. ed. 482]. 

In the present case there is no ground for sup- 
posing that the parties to the deed had in con- 
templation anytninff more than the supposed 
interest of El^ M. O^rien existing at that 
date, as derived under the deed from William 
Jenkins, Jr., of February 1, 1878. The con- 
clusion is that the covenant of warranty relied 
upon does not have the effect daimed of en- 
larging the estate conveved kj includinff the 
subsequently acquired dUe which passM to 
Eliza M. O'Brien by the deed from Elizabeth 
O'Brien of May 11, 187a 

This disposes of all qoestiona of aabetance 
arising upon the record. We find no eiior in 
the proceedings and judgment of tbe drcuit 
court 

lU judgment i» aeeardinglif t^/krmA 

Tnie oopy . Test; 

James H. McKenney, Gtark^Siip. Ooiirt» U* ft 



CLAB& POMAOB HOLDER OOMPANT 

Appt.^ 

«. 

WILLIAM H. FBROIJSON. 

(See 8. 0. Reporter's ed. 880-888.) 

Patent lat^-^patent void for wmi if invention. 

A patent for an improvement In oheeee foiuieia 
for dder presses** held void ; the devloe of the pa- 
tentee not Involving any invention. 

P^o. 68.] 
Argued Nov. 19, 1886, Decided Dee. 6, 1886 

APPEAL from the Circuit Courtof the United 
States for the Northern District of New 
Tork. Affirmed, 
The case is staled by tlM court 
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I did all that ia necetaarv to constitute 

_ . ihventor. He invented a new "guide 

fnwna," & new "extended pooiace rack, and 
ta entlrel; new combination of tbe " racki," 
"form," and "dothg," -which operated In & 
maaner nerer before known, ffls invention 
wai new and useful and has been of great ben- 
efit to the public. He was clearly entitled to a 

{NOent 

Winant y, Denmead, 10 How. 341 (06 IT S. 
bk. 14. li. ed. 721); Davit v. Palm^, 2 Brock. 
810; Mabi* t. fftukeU. 8 Cliff. 810; Aiken v. Do- 
lan, 8 Fisher, 204; Ootuolidated Valve Oo. v. 
OmJ* Vaite Oo. 118 U. 8. 137 (Bk. 38, L. ed. 
089); Hamoer v. Benedict, US U, S. SO (Bk. 38, 
L. od. Ml); N. T. mUng A kicking Oo. 



Ufa. Oo. V, BaiA, 4 Fed. Rep. 907; Eppirwer 
T, Sieheg. H Blatchf. 807; JliU v. Biddle. 37 
Fed. Rep. 500; Celluloid M. Oo. v. Amariean 
ZylonUt Oo. 80 0. Q. 1048. 
Mr. William H. King, for appellee. 

Vr. Jtutiee BlateUbrd delivered Uie opin- 
ion of the court; 

Tliis la a auit in equity brought In tbe Cir- 
catt Court of the United States for the Notth- 
om District of New York, for the infringement 
of letters patent No. 1B710D. granted to John 
Clark, February 6, 1B77, for an "Improvement 
la cheese farmers for cldnr presses," on an ap- 

SllcatioD filed September 11, 1870. Tbe specl- 
catlonand drawings of the patent an aa fol- 




tUcfauH of an the layers Id the man or cheese, 
■nd thus tecuTB uniform prewnre on ha aotta 
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area, and to avoid all tendency to break tha 
pomace frames or racks. To this end It con- 
sists in tbe employment of a guide frame, in 
combination witli extended pomace racks, aa 
more fully hereinafter set forth. Figure 1 ia a 
perspective view, showing the manner of lay- 
ing up a cheese io press. Figure 3 Is a cross ,--», 
sectionatir. In the dravring, A repreaenta l"'"*'l 
the lower framework of a cider preas. on which 
Is laid a bed. B. C It a pomace rack, which 
may be rigid, as shown, or flexible, aa described 
in letters patent No. 148084. issued to me Harch 
S, 1B74. On this rack la laid a guide frame. D, 
whose bottom rirts are not spaced far enongh 
apart to extend tbe full length of tbe rack on 



of the frame, after which the cloth ii 
over the leveled pomace, and the frame is lifted 
off. The next and succeeding racks are in like 
mnnner laid on the flrvt. and fltled up, and a 
follower ia placed on the upper one, wheo the 
cheefle ia ready to press. Laid up in this way, 
the several layers are uniform In tbickneas, and 
the cheese, in maaa, 1b level on top, and offers 
a uniform resistance to the pressure, over its 
entire area, tbua assuring the eipressiou of all 
tbe juice and preciudloE all danger otbreaking 
tbe pomace racks. If the bod, B, be extended, 
a cheese may be built npoo a board while one 
ia being pressed, and then be slid under the fol- 
lower when the first one Is removed." 

The claim Is in these words: " Tbe guide 
fttune, D, in oombinaUon with an extended pom- 
ace rack, and a cloth to inclose a layer of pom- 
ace therein, aubatantially as described." 

The answer seta up aa detenSM, want of nov- 
. ty, want of patentability, and public use for 
more than two vears before the appl'^tion for 
the patent. Alter a hearing on proob, a decree 
was made adjudging the ^tent to be invalid 
and diamlaabilg the bill. The plaintiff haa ap- 
pealed. 

The decision of the circuit court CBl Blatchf. 

f9} proceeded on these gnnmda: 1. Qottu, 

id also mcks, and also guide fiamee, having 
each been used before, the aggregation of them, 
ai described In the patent, waa QotavalldGOm- 
hinatira. S. Tha uae of tbe deacrlbed niide 
frame, in conDectli» with the tMka and doths, 
did not involve invention. & Tbe precise com- 
bination deacribed in the patent waa In public 
oae more than two yeara before the patent waa 
applied for. ^^ 1338] 

Without examining anv other queation raised 
ta the case, we are of opinion that the patent 
must be held void on the second ground above 
mentioned. A rack on which to placethepom- 
ace was old, and a cloth to cover the pomace 
lying on the rack waa old, the two being used 
In connection, and an enclosure was used with 
them, which enabled the operator to make the 
pomace of uniform depth on each rack, and 
wevented the lateral spreading of tbe pomace. 
Tba only point of the Invention would seem to 
be the use of a guide frame smaller than the 
lack; or, in other words, the use of a rack 
larger than tbe guide frame. There wasnoin- 
venliOD In mnkmg the guide frame or tbe rack 
of the desired size. It required only ordinary 
mechanical sklU and Judgment, wtthln tha 
Ml 
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Mttm. OMtrM F. Edmnods aod Wmiam 
J. Johnion, for plaintiO In error. 

MeMn. Wkltar H. Sulth. A. T Britlon, 
J. H. MeOow* and A. A Biwmt, for defend* 

Its In error. 

Mr. Justiet Flald delivered the opinion of 
court: 

Thii wH on action for the Dossesdon of a 
tract of land in the Goniity of Lo« Angelea, 
California, described In the omplalU as the 
•outheast quarter of section fourteen, In town- ,_,-. 
ship two. In that county. The plaintiff asserted l'»"i 
title to the premises bT a patent of the Dnited 
St^ea, bearing date October 10, 1870, iasoed 
npon an^uedsettiement and purchase nndei 
the preemp&n laws. He claimed to have set- 
tled upoit tbe land December 21, 1860; to have 
filed Us declaratoiy statement NoTember 88, 
1871 ; and to have paid tbe purchase money and 
received bb certtflcate of entry hi April, 187S. 

When this action was <»mmenced and when 
it was tried, Hn. Fuller was one of the defend- 
ants. She traced title to the land by a patent 
of the Btate of Califomta to one Keller, beiuing 
date March 4, 1874, issued to him upon s cer- 
tificate of purchase, given December 21, 1871; 
and by conveyance from him to ber husband, 
now aeceased. By orderof the Probate Ooutt 

" OS Angelee County tbe land was set apart 

Br as a homestead. Tbe other defendant 

claimed possession merely as her agent and em- 
ployee. After tbe case was brought to tbli 
court she died, and, upon rcnrcsen ballon that 
her interest had passed lo Ellen Haskoll. the 
latterwBS substituted as defendant In her place. 

The land was selected by the State In part 
satisfaction of section dzteeo of one of the 
townstdps of the cobd^, which was within the 
limits of a confirmed Mexican grant, as het«- 
after mentiooed. By the Act of Congress of 
March 8, 1858, making the pubUc lands of Cal- 
ifornia, with certain eiceptions, subject to the 
general preemption law of September 4, 1641, 
sections dxteen and tblrty-Bii of each township 
were granted to the State for the purpose of 
public schools, provided tbe sections, before 
the public surveys were extended over them, 
were notsettled upon, and the settlement shown 
by the erection of a dwelling house, or the 
cultivation of a portion of the land, or were 
not reserved for public uses or "taken ij 
private claims." If the sections were thoa 
settled upon, or reserved, or "taken by private 
claims," the State wasauthorized to select other 
lands In lieu thereof. 10 Stat, at L. 244, chap. 
105, §§ 6. 7. The Mexican grant, within the 
claimed limits of which the premises in contro- » j,~m 
versy were situated, was known as Ibi Sausai 13»"J 
Kedondo Raocho; It also embraced sections six- 
teen and thirty-six of tbe township. It was 
made to one Antonio Ignado Abila, May 30, 
1837, by the then acting Oovemor of Califor- 
nia. The claim of tbe grantee to the land was 
confirmed, on the lOtb of June, I85G, by tbe 
board of land commissionets for the asccr' 
t^nment and settlement of private land claims 
in California, and by the District Court of the 
United States, at its December Term, IS-'S't. 
Tbedecreeof the court became final byt'iedis- 
mlsaal, under tUpulation of the Attomey-Oen- 
eral, of tbe appeal taken from It to the Supreme 
Court of the United States. In 1858, a survey 
1J9 V. &, 
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of the land claimed was made by a deputy sur- 
T^or, but not being approved l^ the Surveyor* 
Ckneral it amounted to nothing more than a 
private 8UiT^. It was not untu 1868 that any 
other survey was made, nor does it appear that 
thoe was any application for one by the grantee 
or any party interested in the daim. For such 
neglect the Act of Congress of Julv 28. 1866, 
"to quiet land titles in California," furnished a 
remedy. 14 Stat, at L. 218, chap. 210. It pro- 
Tided that in ail cases where a claim to land 
by virtue of a right or title derived from the 
Spanish or Mexican authorities had been finally 
confirmed, or should thereafter be finally con- 
firmed and a survey and piat thereof should 
not have been requested within ten months after 
the passage of that Act, or after the final con- 
firmation subsequently made, it should be the 
duty of the Surveyor-General of the United 
States for California, as soon as practicable, to 
cause the lines of the public surveys to be 
extended over said lands, and to set off in 
fun satisfaction of such grant, and according 
to the lines of the public surveys, the quantity 
of land confirmed by such final decree, and as 
nearly as could be dcme in accordance with it. 
And the Act dedared that "All the land not in- 
cluded hi such grant asso set off shall be subject 
to tiie general land laws of the United States." 
Under this Act, the land claimed was surveyed 
^ a deputy United States Surv^or, George 
Hansen, and set apart to the grantee in satisfac- 
tion of the grant The survey was approved 
by the Surveyor-General, and over the land the 
section and township lines were extended. On 
[SaOl the 22d of ApriL 1868, the townshipjplatswere 
filed in the district land-office at San Francisco. 
The land lying outside of this survey thus 
became, In the lanffuage of the Act, "subject 
to tiie general land laws of the United States." 
It was opened to settlement with other public 
kmda, and consequent preemption by set- 
tlers; and to selection by the State in lieu of the 
sdKxd sections within the confirmed Mexican 
grant JPhuher v. (y Connor, 116 U S. 102, 
118 [Bk. 29, L. ed. 811, 816]. As between the 
settler and the State, the party which first 
commenced the proceedings required to obtain 
the title, if fallowed up to the final act of the 
government for its transfer, is considered as 
being entitled to the property. In such cases, 
the rule prevails that the first in time is the 
first in right In 8hepleffY, Cowan, 01 U. S. 
880 [Bk. 28, L. ed. 424] where there was a 
contest between a state selectton and a settler, 
we said: "The par^ who takes the initiatorv 
step in such cases, if followed up to patent, u 
deemed to have acquired the better right as 
against others to the premises. The patent, 
which U afterwards issued, relates oack to the 
da^ of the Initiatory act, and cuts off aU in- 
tervening claimants. Thus the patent upon a 
state selection takes effect as of the time when 
the selection is made and reported to the land- 
oflQce; and the patent upon a preemption 
■etUement takes effect from the time of the set- 
tlement as disclosed in the declaratory state- 
ment or proofs of the settler to the renster of 
the local Umd-office. The action of the State 
•nd of the settler must, of course, in some way 
be brou^t offldallv to the notice of the officers 
of the government naving in their custody the 
recotds and other evidences of title to the prop- 
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ertj of the United States, before theb reqwct- 
ive dAims to priority of right can be recog- 
nized. But it was not intended by the eighUi 
section of the Act of 1841, in authorizhig the 
State to make selections of land, to interfere 
with the operation of the other provisions of 
that Act r^B^tine the system of settlement 
and preemption. The two modes of acquiring 
title to land from the United States were not 
in confiict with each other. Both were to have 
full operation, that one controlling in a partic* 
ular case under which the first initiatory step 
was had." 

For sdections of lands in California in lieu .^^. - 
of the school sections covered by Mexican L"^i 
grants, it has not been the practice of the Land 
Department to issue patents. When the selec- 
tions are approved by the Secretary of the In- 
terior, a list of them, with the certmcate of the 
Commissioner of the General Land-Office, is 
forwarded to the state authorities. The list 
thus certified operates to convey the title to the 
State as fully as hv patent The Revised Stat- 
utes, embodying tneprovisionsof the Statute of 
August 8, 1854, 10 Stat at L. 846, chap. 201, 
provide that when a law of Cohgressmiakinga 
mat does not convey the fee simple title to 
the lands, or require patents to be issued there- 
for, the lists of such mnds certi^ by the Com- 
missioner of the (General Land-Office under 
his seal of office, either as originals or copies of 
the ori^ipials or records, "shial be reffaraed as 
conveymg the fee simple of all the Smds em- 
braoeain such lists that are of the character 
contemplated by such Act of Congress and in- 
tended to be granted thereby; but where lands 
embraced in such lists are not of the character 
embraced by such Acts of Congress, and are 
not intended to be granted thereby, said Usts, 
so far as these ]an£ are concerned, shall be 
perfectly null and void, and no n^t, title, 
claim, or interest shall be conveyed uereby.'* 
U. S. R S. 2440. 

Where, by reason of the loss of the sdiool 
sections, a selection is made of other lands, the 
list certified operates upon the selection as of 
the day when made and reported to the local 
land-office, and cuts off, as would a patent in 
such cases, all subsequent claimants. 

In the present case the selection by tlie au- 
thorities of the State, of the land in controversy, 
in part satisfaction of school section sixteen 
covered by the Mexican grant, was made on 
the 22d of April, 1868, nearly one year and 
eight months before the alleged settlement of 
the plaintiff. The subsequent approval of the 
selection by the Secretary of the Interior and 
the listing of the land to the State by the Com- 
misdoner of the (General Land-Office, com* 
pleted the proceedings which vested the title in 
the State as of the date of the sdection. 

The case at bar is similar in the prindples 
which control its disposition to that of Franker [88S] 
V. & Conner, which was before us at the Oc- 
tober Term, 1884 [supra]. It differs fromit in 
the fact that there the ddendants claimed that 
they had acquired, l^ their settlement upon 
the land, the ri^t of preemption, and as pre* 
emptors were entitled to pat^ts of the United 
States, and therefore could call hi question 
the^idityof the 




was selected by the state agents and listed to 
the State; but here the pUdntifl has obtained a 
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patent of the United States, issued upon a set- 
tlement made after the selection of the land hy 
the State. In the f onner case the court held that 
the only question for consideration hy the of- 
ficers of the United States respecting lands 
granted to the State was, whether tSe State 
possessed the right to daim the land under the 
grant, and whether the land was subject to 
selection by its agents. Irregularities in the 
transactions between the state amits and its 
purchasers were matters which cud not come 
under reTiew by those officers. So far as the 
General Gtovemment is concerned, it was suffi- 
cient that the State did not complain, and ac- 
cepted the selection in satisfaction of the erant 
to her. The claim of a third party could not 
be improved by showing irregularity in the 
proceedings to which the State did not object. 
The issue of a patent to the alleged preemptors 
in that case— it being held that they had no 
right to settle upon the land with a view to 
secure a preemptiye right-— would not have 
rendered tneir position more tenable. 

The contention of the plaintifF, as we under- 
stand it, is that the land in controversy, being 
within the claimed limits of a Mexican grant, 
was not open to selection by the State until 
the survey of the land conflnned was finally 
approved by the Land Department, and that 
such approval was not had until October,1871, 
after ms settlement. It was upon that theory 
that the local court of California held that the 
Secretary of the Interior and the Commissioner 
of the General La^d-Office (for it seems that 
they both acted) had inadvertently and by mis- 
take Usted the land to the State in lieu of the 
quarter section supposed to be lost. It would 
seem that at one time the Land Department 
had come to the same conclusion, although its 
utterances on the subject were hesitating and 
r«»«i conflicting. In Frasnar v. €t Connor we con- 
i^^^^J sidered at lensth the effect of the survey of 
Hansen, and tne right of the State to select 
lieu lands outside of it By the Act of Con- 
gress of July 1, 1864, '* to expedite the settle- 
ment of titles to knd in the Btateof California" 
(18 Stat at L. 882, chap. 194), the surveys of 
private land claims in that State were made 
subject to the supervision and control of the 
Commissioner of the General Land-Office. 
Without his approval a surv^ had no binding 
force, and coula not be treated as segregating 
the land surveyed from the public lands. That 
A.ct also provided that it should be the duty of 
the Surveyor-General of California to cause 
aU private land claims finaUv confirmed to be 
accurately surveyed, and plats thereof to be 
made whenever requested pv tibe claimants, 
provided the claimant shonla first deposit in 
the district court of the district a sufficient sum 
of money to pay the expenses of the survey 
and plat, and of the publication required. It 
was supposed that the surveys of confirmed 
claims under Mexican grants would be thus 
expedited and patents sooner obtained. But 
no such result followed. Many claimants 
failed to ask for a survey of their claims. 
Most of the grants were of a specific quantity 
of land lying within boundaries embradnff a 
much larger quantity. The specific quantity 
to which alone the grantee was entitled could 
be segregated and set apart only by an official 
survey. Until that was had the grantee re- 
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malned a cotenant with the government in pot- 
session and use of the whole tract He was not, 
therefore, inclined to expedite the survey. His 
interest was to postpone it To do awav with 
the delays which grew out of this ana other 
causes, the Act of July 28, 1866, to which we 
have referred, was paned, declaring that if no 
survey be requested, as provided by the Act of 
1864, within ten months as to previously con- 
firmed claims, and ten months after confirma- 
tion as to subsequently confirmed claims, it 
should be the duty of the Surveyor-General to 
survey the land and to set off the land con- 
firmea in full satisfaction of the grant; and 
" that all the land not included in such grant 
as so set off shall be subject to the general land 
laws of tbe United States." The survey in 
such cases was thus withdrawn from the super- 
vision of the Land Department That the 
grantee should be bound by it, at least untU the 
survey should be set aside by oomyetent au- 
thority, was not unreasonable! It was always 
in his power to have a survey made of the con- 
firmed claim tmder the Act of 1864, which 
would have been subject to the supervision and 
control of the Land Department It was his 
neglect to request such survey that conferred 
upon the Surveyor-General the duty of acting 
upon his own responsibility That action was 
sufficient to subject the land outside of the 
survey to state selection and other modes of 
disposal of the public lands It is true the 
Surveyor-General did afterwards, upon the 
demand of the grantee, order a new survey and 
recall the township plats; but his action was 
not sustained by the Secretary of the Interior. 
That officer set aside the new survey and or- 
dered the township plats to be returned to the 
hmd-office, and approved of the original sur- 
vey. The selection by the State was ncade be- 
fore the order for a new survey and the with- 
drawal of the township plats. It is not neces- 
sary to express any opinion as to what would 
have been the effect upon the selection if the 
new survey had been sustained As we said 
in FnuHwr v. Ot Connor^ *'All that is necessary 
to decide here is, that, after the ^nmt had been 
surveyed and the township plats filed, the State 
was at liberty to make selections hom land 
lying outside of the survey, and preemptors 
were at Uberty to settie upon it,«and, if the sur- 
vey were not ultimately set aside, their rights 
thus initiated would be protected." \9upra\ 

The conclusion we have reached renders it 
unnecessary to consider the effect of the Judg- 
ment rendered in the case of EnXU^ v. McOreery. 
as an adjudication of the questions prosentea 
with reference to the premises in controversy. 

JudgmeiU oMrmed, 

Trueocfpj. Test: 

James H. MoKennej, GBerk« Sup. Court U. 8 
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[2651 CITY OF NEW ORLEANS; BOARD OP 
ASSESSORS OP THE STATE OP LOU- 
ISIANA In and Por the Pabish of Ob- 
IAAJ78, by K T. Lbchb, Preddent There- 
iXt; aod the IndlTidual Memben of said 
BoABD, Til., B. T. LBOHB bt al, Appt». 

t. 
J. D. HOUSTON, State Tto Collector, ahd 
LOUISLAI^A STATE LOTTERY COM- 
PANT. 

fSee S. 0. Beporter't ed. ttB-aOD 

CdruHtutional law— charter nf I/nMwna State 
Lottery Oompany— embodied in State O^neti- 
tution cf 1879-^LegiekUure cannot contra- 
tene, ewn in exereite qf poliee poteer—taas 
upon corporation, 

L The effect of artlole 107 of the Oonstttotlon of 
fioiiiiriana of 1079 was to revive the charter of the 
Louisiana State Lottery Oompaoy, irranted in 1807, 
«zoept as to certain ezclusfve privileges, and to 
reoooniae the charter, thus modified, as a coatnot 
hlndTng on the State for theperiod therein spedfled. 

S. The grant of the charter to the Louisiana State 
Lotterr Oompanj, beinflr contained in the Oonstitu^ 
tlon of the State, the Legislature, acting under that 
Constitution, cannot contravene it, although the 
eub ject matter of such contract may have been em- 
braced within the police power of the State. 

& Section 48, Act No. 77of 1880, of the Legistatmre 
of Louisiana, imposes « tax upon a corporation, as 
^Ustingulshed from a tax on stockholders, within 
the meaning of the prohibition in the charter of the 
Lottery Oompany. 

4 Tne taxation of the Louisiana State Lottery 
Company is not within the nurview of section 48, or 
if otherwise, the Act is voia. 

[No. 64J 

Arg^ted Not, 17, 18, 1886, JjeddedDee. 6, 1886, 

APPEAL from the Circuit Court of the Uoited 
States for the Eastern District of Louisiana. 
Affirmed. 
The case is stated by the court. 
Meevre, Walter H« Roir^raand J. Ward 
\erjt 'i% 'or appellants. 
(296] Af^* vohn A. Campbell, for appellees. 

Mr, Juitice MatthewiL delivered the opin- 
ioo of the court: 

On the 27th of January, 1881, the Louisiana 
State Lotteiy Oompany, alleging itself to be a 
corpoTation under the laws of the State of Lou- 
Iriana, filed its billin chanceiy against the City 
of New Orleans and the tax assessors for the 
Parish of Orleans, the object and prayer of 
which were to obtain a perpetual in juncuon re- 
straining the defendants urom the assessment 
and collection of certain taxes about to be en- 
forced against the complainant b v the seizure 
and sale of its property. On final hearing there 
was a decree in conformi^ with the prayer of 
tbe bill, from which the defendants below pros- 
ecute the present appeal 

The auctions of the bill are, in substance, 
that 1^ an Act of the Lc^ature of the State 
of Louisiana passed in 1868, beinz Act No. 25 
of that year, the Louisiana State Lottery Com- 
pany was established and organized as a cor- 
poration. That, among other immunities and 
franchises granted by said Act, it was provided 
in article 5 that the Company "shall pay the 
State of Louisiana the sum of forty thoinumd 
dollars per annum, which sum shall be payable 
quarterly in advance, from nod after the first 
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day of Januanr, 1869, to tfie atile auditor, wlio 
shall deposit the same in the treaauiy of the 
State, and which shall be credited to the edu- 
cational fund; and said Corporation shall be 
exempt from all other taxes and licenses of anv 
kind whatever from the state, parish, or mimi* 
dpal authorities." That in the vear 1871 legal 
~ ngs wereinsCitnted by the Oity of New 
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leans against the aaid Oompany, in the Su^ 
perior Diatribt Court forthe Parish cf Orleans, 
lor the purpose of enforcing on behalf of said 
City certain taxes alleged to have been assessed 
a^aunst it, notwithstanding said exemption con- 
tuned in its charter, the City of New Orleans 
claiming therein that said exemption was void. 
That such proceedings were had thereon that 
on final hearing in tl^ Supreme Court of Lou- 
isiana a judgment was rendered in faTor of the 
Lottery Company, declaring mdd exemption to 
be valid and the said taxes illegal. That the 
said Company claims that the provision in its 
said charter exempting it from taxes as afore- 
said b^ond the sum of $40,000, payable an- 
nually, is a ccmtract between the State of 
Louiaana and itself, and has been expressly 
confirmed and reooniized as such by the pret> 
ent Constitution of tbe State of Ix>uisuma, 
adopted in 1870, in article 167, all the provis- 
ions of which, it is alleged in the bill, the com- 
plainants have complied with. 

The bill further alleges that, notwithstanding 
the provisions of the said charter, wad in den- 
ance of the judgment of the Supreme Court of 
Louisiana, and contrary to the Constitution of 
the State, the defendants "are about to levy and 
assess a tax upon the capital stock and other 
proper^ of your orator, and the other defend- 
ants hereinbefore named have threatened and 
are about to take proceedings against your or- 
ator for the collection of said illegal tax, which 
is illegal because prohibited by the Constitution 
of the United States as violatiye of the said 
contract between vour orator and the State (d 
Louisiana;" that the said officers of the State 
pretend to lustify their action under the pro- 
visions of Act No. 77 of the Legislature of Lou- 
isiana of 1880, which the complainant avers to 
be null and void and of no effect, so far as it may 
be construed to authorize the proceedings of 
the defendants. The bill alleges that the com- 
plainant has always promptlv paid the amount 
called for by its dbarter to tne state treasurer, 
and in advance, and owes nothing to the State 
on that account; and accordingly prays for an 
injunction to restrain the defendants urom fur- 
ther attempts to enforce the collection of the 
tax complained of. 

To this biU a joint and several answer was 
filed by all of the defendants. That answer ad- 
mits the incorporation of the I<ouiHiana State 
Lottery Company, as alleged in the bill, and 
that its charter constitutes a valid contract be- 
tween the State of Louisiana and the Company. 
It admits that the defendants are about to levy 
a tax upon the capital stock and upon other 
property of the complainant, but denies that 
such proceedings are illegal; and claims that 
Act No. 77 of the year 1880, passed by the 
Louisiana Legishiture, is in no respect nuU and 
void. 

On final hearing a decree was passed, wherehi 
' The court decrees and dedares that the Act of 
the Legislature (No. 77 of the Acts of 1880), so 
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far 88 it imposes a tax upon the capital stock of 
tlie oomplamant, or upon the shares of the stock 
held by the shaitsholders of the complainant, is 
in oonuict with article 5, section 1, of com- 
plainsaf s charter, found in Act No. 25 of the 
Acts.of 1868, and Uierefore impairs the obliga- 
tion of a contract and is void. The court fur- 
ther decrees and declares that, under the pro- 
visions of said charter as adop^ as a contract 
by the Constitution of 1879, the capital of the 
complainant, both in the afcgreeate and as held 
by its shareholders, is exemptea from all taxa- 
tion of every Idnd, excepting the annual pay- 
ment of $40,000. The court further decrees that 
the defendants herein be enjoined and restrained 
in manner and form and to the extent prayed 
for in the bill of complaint herein." 

It is objected to this decree, in the first place, 
on behalf of the City of New Orleans, that that 
municipality was not properly in court by due 
service of process, but the objection does not 
seem to be well founded in fact There was 
service of process upon the mayor, which is 
conceded to be the statutoir method of serving 
process in such esses, and tne City actually ap- 
peared b3r attorney and answered. 

The principal ouestion, however, aribcsupon 
the terms of article 107 of the Constitution of 
the State of 1879. That clause is as follows: 
"The General Assembly shall have authority 
to grant lottery charters or privileges; Prondea, 
Each charterer privilege shall pay not less than 
forty thousand dollars per annum in money 
into the treasury of the State; and provided 
further, that all charters shall cease and expire 
on the first of January, 1896, after which no 
lottery shall be drawn within the State of Lou- 
isiana. The forty thousand dollars per annum 
now provided by law to be paid by the Louis- 
iana State Lottery Company, according to the 
Jrovisions of its charter granted in the year 
868, shall belong to the Charity Hospital of 
New Orleans, and the charter of said Company 
is recognized as a contract binding on the State 
rftAAi ^^^ ^® period therein specified, except its mo- 
ixovj nopoly clause, which is hereby abrogated; and 
aU laws contrary to the provisions of this ar- 
ticle are hereby declared null and void; pro- 
vided said Company shall file a written renun- 
ciation of all its monopoly features in the office 
of the Secretary of State within sixty days after 
the ratification of this Constitutioa/' 

It appears that by an Act of the Legislature 
of Louisiana, which took effect on the 81st of 
March, 1879, Act No. 25 of the year 1868, 
which incorporated and established the Louisi- 
ana State Lotterv Company, and all other laws 
on the same subject matter, were repealed, and 
the Louisiana State Lottery Company was there- 
by abolished and prohibited from drawing any 
and all lotteries or selling lottery tickets, either 
in its corporate capacity, or through its officers, 
members, stockholders or agents, dther directly 
or indirecUv. That Act also made it a penal 
offense to draw any lottery or have any connec- 
tion or ioterest in or with the drawing of any 
lottery in the State, or to sell or offer to sell any 
lottery tickets, or to set up or promote any lot- 
tery in the State. This statute took effect be- 
fore the adoption of the Constitution of 1879, 
and was in force when the latter went into opera- 
tion in December, 1879. 
It is now contended, on the part of the i4>pel- 



lants, that article 167 of the Constitution of the 
State does not have the effect to revive the orig- 
inal charter of the Louisiana State Lottery Com- 
pany as though it had never been repealed, but 
revives it only so far as under that clause the 
General Assembly was authorized to grant lot- 
tery charters or privileges in the future; that 
this constitutional authority to grant new lottery 
charters or privileges does not warrant the Leg- 
islature in stipulating, by way of contract, that 
the minimum license tax of ^,000 per annum 
shall be in lieu of all other taxes upon the prop- 
erty, and operate to exempt the Company, so 
far as taxauon is concerned, from the effect of 
other clauses of the Constitution; that, by other 
provisions of the Constitution, particularly ar- 
ticle 207, no property can be exempt from tax- 
ation except public proper^, places of religious 
worship or burial, charitable institutions, build- 
ings and propertv used exclusively for colleges 
and other school purposes, real and personal 
estate of public libraries, household property to 
the value of $500, and, for the period of ten £STO] 
years from the adoption of the Constitution, the 
capita, machinery and other property employed 
in certain enumerated manufactories, wnerein 
not less than five hands are employed in any 
one factory. 

It is argued that the whole proper effect to 
be given to the provisions of futicle 167 of the 
Constitution is to secure to the Louisiana State 
LotteiT Company such a charter as the General 
Assembly was authorized thereby to crant to 
any other lottery company, and to momfy it as 
though it had been actually eranted by the Gen- 
eral Assembly under that clause. This intent 
is inferred from the languageof the Constitution, 
which specifically forbids the future existence 
of the "monopoly clause " of the charter of the 
Company, ana requires it to file a written renun- 
ciation of this feature with the Secretary of 
State within sixty days after the ratification of 
ihe Constitution; the object in view being, as it 
is contended, obviously, to place the Louisiana 
State Lottery Company under its charter as 
granted in the year 1868, but subiect to and 
modified by the provisions of the Constitution 
of 1879, on an equal footing merely with other 
and new lottery companies, to which by the 
terms of the Constitution the General Assembly 
was authorized to grant charters; and the con- 
clusion deduced is that as tmder that Consti- 
tution the General Assembly had no authority 
to grant a diarter for a lottery company which 
should contain the exemption relied upon as the 
ground of relief in the present suit, theexemp- 
Uon so relied on was repealed by the Consti- 
tution. 

The argument seems to be that if the Louis- 
iana State Lottery Companv is exempt from 
taxation beyond the annual sum of $40,000, 
and other companies to be chartered under the 
Constitution of 1879 are not and cannot be, the 
monopoly secured to the former by its original 
chsrter is perpetuated and not abrogated, as it 
was the express purpose of the Constitution to 
accompUsh, for tne reason that such a discrim- 
ination effectuaUv and in advance prevents all 
possible competidoQ. 

The charter of the Louisiana State Lottery r^rv « 
Company, being Act No. 86 of the year 1868, I"^^! 
estamishes a corporation for the purpose of cai^ 
lying on the buaness of alotteiy, with aoapital 
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■tock of $1,000,000. Br the 4tb section of the 
Wi article it was provloed that the Corporation 
should continue during the term of twenty-five 
years from January 1, 1869, for which time, it 
was added, it "shall have the sole and exclusiye 
privilege of establishing and authorizing a lot- 
tery or series of lotteries, and selling and dispos- 
ing df lottery tickets, policy combination de- 
Tioes, and o^tiflcates and fractional parts there- 
of." And by section 5 of the same article it 
was proyided "That the said Corporation shall 
also nave the sole right and pri^ege, during 
the whole term of its existence as hereinbefore 
provided for, to dispose of by lottery, or series 
of lotteries, any lands, improved or unimproved, 
which said Corporation may become possessed 
of by purchase or otherwin.'' 

The exclusive right conferred l»y these pro- 
visioiis became the subject of tudicial consider- 
ation by the Supreme Court of Louisiana in the 
case of Jxntistana State Lottery Co, v. Riehoux, 
decided in November, 1871, and reported in 28 
La. Ann. 748. By the decision in that case the 
exclusive right claimed l^ the Louisiana State 
Lottery Company to establish lotteries and to 
sell lotterv tickets in the State, was adjudged in 
its favor by an injunction restraining the de- 
fendants nom vending lottery tickets of other 
companies, in violation of the exclusive right 
claimed by the plaintiffs. The validity of the 
exemption of the Lottery Company from taxa- 
tion m excess of the anniial sum of $40,000, 
as stipulated in article 5, section 1, of its char- 
ter, was upheld hj a decision of the same court 
in the case of Louisiana State Lottery Oo. v. New 
Orleani, 84 La. Ann. 86. The ezemptioD was 
attacked in that case on the ground that it was 
in violation of the State Constitution then in 
force, because it inf rinfi;ed the principle of 
equality and uniformity in the matter of im- 
pelling taxes, the Legislature being prohibited 
from exempting from taxation any species of 
property except such as was actually used for 
charitable, educational or religious purposes: 
and for the additional reason that it granted 
certain rights to the plaintiff which were de- 
nied to other citizens of the State. In refer- 
ence to these objections the Supreme Court of 
Louisiana said: "It may be saidthat the power 
of a State Legislature to impose what is Imown 
as acominutation tax is a well-recognized power, 
not onlv in our own jurisprudence, but gener- 
ally. Ifew Orleans y.-Maacaro, 11 La Ann. 788; 
GAieago v. Shddon, 9 Wall SOm U. S. bk. 19, 
L. ed. 694J; iff. Cent. B. Ry.Od. of McLean, 17 
BL 291; Clarke v. Eenshaw, 80 tnd. 146. In 
the Act under consideration the Legislature has 
deemed it advisable to grant to the Lottery 
Company an exemption mm all other taxation 
except of paying $40,000 per annum to the 
State for pubuc education. On the commuta- 
tion principle, we think the Act is not violative 
of the Constitution. It is not clear that the City 
has any grounds to object to this exemption by 
the State of the Companv it claims the right to 
re^juire the payment of licenses from, the City 
being a municipal corporation and deriving its 
right to levy licenses &om the State, and 
in this instance the right is withheld." The 
City of New Orleans was accordingly enjoined 
from farther attempts to collect from the 
Lottery Company any municipal taxes or 
ttoenses. 

U8U.& 



It was in view of these dedsiona of the Su- 
preme Court of the State, that the present Con- 
stitution was framed and adopted. Article 167 
of that instrument expressly recognizes the 
charter of the Louisiana State Lottery Com- 
pany, as mnted in the year 1868, as existing 
with the rbf ce both of law and of contract, with 
the cxcqilloiis mentioned. It specifies that ' 'The 
$40,000 pm annum now provided by law to be 
paid by the Louisiana State Lottery Company, 
according to the provisions of its charter, grant- 
ed in the year 1868, shall belong to the Charity 
Hospital of New Orleans;" but the onlv law 
which provided for the psmnent of $40,000 per 
annum was the charter of the Company, and this 
clause diverts it from the educational fund, to 
which it had been appropriated by the terms of 
the charter, to the uses of the Charity Hospital 
of New Orleans. The article of the Constitu- 
tion then proceeds to say: " And the charter of 
said Company is recognized as a contract bind- 
ing on the State for the period therein specified, 
except its monopoly clause, whidi is hereby 
abrogated." The monopoly clause hereby ex- 
cept^ and abrogated can tie no other than that 
already referred to as contained in sections 4 
and 5 of article 8, by which was conferred upon 
the Corporation the sole and exclusive privi- 
lege of establishing and authorizinff a lottery 
or series of lotteries, and selling ana disposing 
of lottery tickets, etc. These are the only clauses 
in the charter granting any exclusive rights, 
and, therefore, the only ones which can be prop- 
erly styled monopoly clauses. 

The constitutional article then proceeds to say 
that " All laws contrary to the provisions of 
this article are hereby declared null and void." 
This dauae operates as a repeal of so much of 
Act No. 44, approved March 27, 1879, as repeals 
the charter of the Louisiana State Lottery Com- 
pany, and prohibits it from drawing lotteries 
and selling lottery tickets. That it md operate 
to that extent, but no further, was the express 
decision of the Supreme Court of Louisiana in 
the case of State.ex rd.Oarcaeer. JudffeofFiret 
Diet. Court, 82 La. Ann. 719. It was held in 
that case that those portions of Act No. 44 which 
define the offenses of drawing lotteries and sell- 
ing lottery tickets, and providing punishment 
therefor, by all persons other thfm the Louisi- 
ana State Lottenr Compaq, were not affected 
by the Constitution of 1879. The court in its 
opinion says: " Construing the Act of 1879 and 
the article of the Constitution together, so as to 
give full effect to each and all the parts of both, 
and blending them together, we consider that 
the law of Louisiana on the subject of the vend- 
ing of lottery tickets simply is: The sale of lot- 
teiT tickets in this State \s absohitely prohibited 
unless by organizations chartered by the State, 
which h^ore dealing in that kind of speculation, 
shall have paid an annual license of not less than 
$40,000 to the State. There shall exist no mo- 
nopoly for the sale of such tickets or doing such 
business. Individuals violating the law by sell- 
ing lott^ tickets or dealing in the lotteiy busi- 
ness, without having previottaly obtained a ehar- 
ter and paid the required Ucenee in the mannsr 
vrovidedby law, shaU be proeeeuted and punished 
w fine and imprisonment. The Louisiana State 
Lottery Company, previously in existence, shall 
conthiue its operations on abdicating all its pro- 
I fessioni to a monopoly, and on complying with 

41$ 



[273] 



865-280 



SUFRBMB COUBT Oy THB UinTKD StATBS. 



Oct. Tebu, 



the requiremenU touching the payment of the 
llcenae." 

The effect, therefore, of article 167 of the 
Consdtution of Louisiana is to revive the charter 
of the Louisiana State Lottery Company grant- 
rftTAI ed in thb jear 1868, notwithstanding its repeal 
*• ^ bv Act x<o. 44 of the year 1879, except as to the 
Clause which confers upon it the exclusive privi- 
lege of Cfitablishing a lotteir and dealing in lot- 
tery tickets, and to recognke the charter thus 
modified as a contract bmdingon the State for 
the period therein specified. This renews and 
estabh'ahes the obligation of the Corporation 
under section 1, artide 6 of its charter, to pay to 
the State the annual sum of $40,000, in consid- 
eration of which it is declared to be " exempt 
from all other taxes and licenses of any kind 
whatever, whether from state, parish or muni- 
cipal authorities." 

In answer to the argument of coimsel that 
this places the Louisiana State Lottery Com- 
pany, under tlie Constitution of 1879, on a bet- 
ter footing than any other lottery company 
chartered by the Qeneral Assembly thereafter, 
for the reason that no such exemption can be 
granted to the latter, it is sufllcient to say, that, 
if this consequence be admitted, the monopoly, 
which is supposed to be thus created in favor of 
the Louisiana State Lottery Company, is not 
one derived under anv clause of its charter, as 
granted in the year 1868, but is one created by 
Uie Constitution itself, although, merely by way 
of inference, by this mode ot ioterpretation. 

It is further contended, however, on the part 
of the appellants, that if the charter of the Lou- 
isiana State Lottery Company is recognized as 
a contract by article 167 of the Constitution, it 
is not such a contract as is protected by the Con- 
stitution of the United States M^nst future 
legislation by the State impairing its obligation, 
for the reason that its subject matter is em- 
braced within the scope of the police power of 
the State, the exercise of which cannot oe effect- 
ually bound by contract And thus the case 
is thouffht to be brought within the principle 
established by this court in the case of Stone v, 
MUsiuippi, 101 U. S. 814 (3k. 26, L. ed. 1079]. 
In its opinion in that case the court said: " The 
contracts which the Constitution protects are 
those that relate to property rights, not govern- 
mental It is not always easy to tell on which 
side of the line which separatee governmental 
from property rights a particular case is to be 

Sut; hut in respect to lotteries there can be no 
ifflcol^. They are not, in the legal accepta- 
tion of the term, mala in te, but, as we have just 
seen,- may properly he made mala prohxbita. 
* * * Ccortainly the right to suppress them is 
governmental, to be exercised at all times by 
those in power at thehr discretion. Anyone, 
therefore, who accepts a lottery charter does so 
with the implied understanding that the people 
[276] in their sovereign capacity, ana through their 
properly constituted agencies, may resume it at 
any time when the public good shaU require, 
whether it be paid for or not. All that one can 
get by such a charter is a suspension of certain 
governmental riehts in his favor, subject to 
withdrawal at will. He has in legal efTect noth- 
ing more than a license to enjoy the privilege, on 
the terms named, for the specified time, imless 
H be sooner abrogated by the sovereign power 
of the State. It it a permit, good as against ex- 
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isting laws, but subject to future legislative and 
constitutional control or withdrawal." 

This language must be construed in reference 
to the drcumstances of the case in respect to 
which it was used. That was a case of an Act 
of the Legislature of Mississippi granting a 
charter to a lottery company abrogated by a pro- 
vision in the Constitution of the State subse- 
quently adopted. The converse is the present 
case. The grant of the charter to the Louisiana 
State Lott^ Company is contained in the Con- 
stitution, and the question is whether the Leg- 
islature, acting under that Constitution, can 
contravene it That is a question which needs 
no answer; its statement is sufficient It is un- 
doubtedly true that no rights of contract are 
or can be vested under this constitutional pro- 
vision whidi a subsequent Constitution might 
not destroy without impairing the obligation of 
a contract, within the sense of the Constitution 
of Uie United States, for the reason assigned in 
the case of Stone v. Misnssippi. But an ordi- 
nary Act of legislation cannot have that effect, 
because the constitutional provision has with* 
drawn from the scope of the police power of the 
State, to be exercised by the General Assembly. 
the subject matter of the panting of lottery 
charters, so far as the Louisiana St4Ue Lottery 
Company is concerned, and any Act of the Leg- 
islature contrary to this prohibition is upon 
familiar principles null and void. The subiect 
is not within the jurisdiction of the police 
power of the State, as it is permitted to be ex- 
ercised by the Legislature imder the Constitu- 
tion of the State. 

It is next contended, on the part of the ap 
pellants, Uiat the exemption contained in the 
charter of the Louisiana State Lottery Com 
pany, as confirmed by the Constitution of the 
State, does not extend further than those taxe^ 
and licenses in excess of the annual sum of 
$40,000, which may be asi^essed upon the Cor- 
poration itself; and it is said that tlie tax sough i 
to be levied, and the assessment of which hu> 
been enjoined in the present case, is not a tax 
upon the Corporation itself, but upon the share 
holders on. account of their shares in its capital 
stock held by them as individuals. The facts 
in regard to the character of the tax, and the 
mode of its assessment, do not clearly appear 
from the pleadings. In the bill it is alleged that 
the defendants ** are about to levy and assess a 
tax upon the capital stock and other property 
of your orator, and " are about to take pro- 
ceedings against your orator for the collection 
of said alleged tax * * * by serving a notice tci 
that effect, to seize and sell the property rights 
and credits of your orator," and that these acts 
are done under the pretended authority of ' ' tlie 
provisions of Act No. 77 of the Legislature of 
Louisiana of 1880, whi('h said law,'' it is averred, 
" is null and void and of no effect, so far as your 
orator is concerned, inasmuch as by authorizing 
ihe levy of a tax upon the property of your 
orator, other than that provided for in the char- 
ter of your orator as aforesaid, said Act violates 
the contract between your orator and the State 
of Louisiana by requiring of your orator other 
taxes than those provided for in said charter, 
and is repugnant to paragraph 2, section 10 of 
article 1 of the Constitution of the United States. " 

In the answer the defendants "admit that, at 
the time of the issuance of the preliminary in- 
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Junction hereiii,Uie StftteAneieon for theParish 
of Orleans were about to levy a tax upon the 
capital stock of the complainant,and upon other 
of complainant's property;" and tne State 
Tax Collector admits that he had served notice 
(277] ui)on the Company, that he was about "to 
•eize and sell the property rights and cred- 
its of complainant, and to take the legal 
measures to enforce the collection of the tax 
complained of." It is also admitted, on the 
part of the City of New Orleans, that it in- 
tended to compd payment cd the taxes assessed 
as aforesaid on its behalf, .and Act Ko. 77 of 
the LegiBlature of Louisiana of 1880 is set up 
as a JustificatioiL Section 48 of that Act is as 
follows: "That no asaessment shall hereafter be 
made under that name, as heretofore, of the 
capital stock of any national bank, statejMmk, 
Umkinff company, banking firm, or banking 
«880ciaHon, or of any corporation, company, 
firm, or association, whose capital stock is rep- 
resented by shares; but the actual shares shall 
be assessed to the shareholders who appear as 
such upon the books, regardless of any trans- 
fer not registered or entered upon the books; 
and it shall be the dutv of the president, or 
other proper officer, to furnish to the tax col- 
lector a complete list of those who are borne 
upon the books as shareholders; and all the 
taxes so assessed shall be paid by the bank, com- 
pany, firm, association or corporation, which 
shall be entitled to collect the amounts from 
the shareholders or their transferees. Ail prop- 
erty owned by the bank, comi)any, firm, asso- 
ciation or corporation, which is taxable under 
sections one and three of this Act shall be as- 
sessed directly to the bank, compiany, firm, asso- 
ciation or corporation, and the pro rata of 
such direct property taxes, and of all exempt 
property, proportioned to each share of capital 
stock, snail be deducted from the amount of 
taxes assessed to that share under tUs section. 

* * * Such assessments shall be made where 
the bank, etc.. It located, and not elsewhere, 

whether the shareholders reside there or not 

* • » »» 

• 

It is well settled by the decisions of this court 
that the property of uiareholders in their shues, 
and the proper^ of the corporation in its capi- 
tal stock, are custinct property interests, and, 
where that is the legislatiye intent clearly ex- 
pivssed, that both may be taxed. Van AJi&n 
V. AsBesiors, 8 Wall 678 £70 U. 8. bk. 18, L. 
ed. 2291; BOaicare B. R Tarn, 18 Wall. 206i85 
U. S. bk. 21, L. ed. 8881; FiurritigUm r. Xin- 
ncmee. 06 U. 8. 679rBk.l^ L. ed. 6681. 

In Tennemev. Whitvjorth, 117 U. S. 129, 186 
[S78] [Bk. 29, L. ed. 880, 8821, the chief Justice de- 
Qyering the opinion of the court, said: ** In 
corporations four elements of taxable yalue are 
•ometimes found: (1) franchises; (2) capital stock 
tn the hands of tne corporation; (8) corporate 
property; and (4) shares of the capital stock in 
the hands of the indiyidual stockholders. Each 
of these is, uader some circumstances, an ap- 
propriate subject of taxation; and it is no doubt 
within the power of a State, when not restrained 
by constitutional limitations, to assess taxes up- 
on them in a way to subject Uie corporation or 
the stockholders to double taxation. Double 
taxation is, howeyer, never to be presumed. 
Justice requires that the burdens of goyemment 
shall, as far as is practicable, be hdd equally on 



all, and if property is taxed once in one way, 
it would ordinarily be wrong to tax it again In 
another way, wlien the biiraen of both taxes 
fall on the same person. Sometimes tax laws 
haye that effect; but if they do, it is because 
the Legislature has mistakenly so enacted. All 
presumptions are against such an imposition." 

But tne question of legislatiye intent is al- 
ways open upon the lanflniiage of the exemption. 
In the present case the Corporation is exempted 
by its charter from all other taxes and licenses 
of any kind whatever in excess of the sum of 
$40,000 per annum, and yet by Act No. 77, 
^ough the assessment is not to be made upon 
its capital stock, but upon the shares of share- 
holders appearing upon its books, nevertheless, 
the tax so assessed is to be paid by the Com- 
pany, althou|H;h it is. entitled to collect the 
amount so paid from the shareholder on whose 
account it is payable; but this payment by the 
Company is to be made irrespective of any div- 
idends or profits payable to the sharc^lder out 
of which it might be repaid. That it is sub- 
stantially a tax upon the Corporation itself, is 
unequivocally shown by the subsequent clause 
which authorizes a deduction from the amount 
of taxes assessed to each share of its proportion 
of the direct property taxes paid by the Com- 
pany as such under sections 1 and 8, and of all 
exempt property belonging to the Corporation. 
But as all the property of the Louisiana State 
Lottery Company is exempt from taxes after 
payment of the annual sum of $40,000, nothing 
remains to be charged as a tax upon the share- 
)iolder as distinct from the Corporation under 
the provisions of this section. Indeed, it is quite 
apparent from the language of the whole sec- 
tion, that, while nominally the taxes authorized 
are not to be assessed upon the capital stock of 
the Corporation in the aggregate and as its prop- 
erty, yet in substance t&t Is its effect. The 
taxes are assessed upon the actual shares as reg- 
istered in the names of individual shareholders 
but are to be paid by the Corporation, so that, 
while the form and mode of taxation is changed, 
its substance remains as thou|^ assessed agiunst 
the Corporation by name. 

The case differs altogether from tnat of IT. 
8.Y.B.B. Co. 17 Wall 829 [84 U. 3. bk. 21, 
L. ed. 697), in which it was held that the tax 
provided for in the 122d section of the Internal 
Revenue Act of 1864, as amended, requiring 
railroad and other ocuporations to pay a izx 
upon interest and dividends payable by them, 
with the right to deduct the same from the 
amounts otherwise due to creditors and stock- 
holders, was a tax upon the latter and not upon 
the corporation, because the corporation was 
made use of merely as a oonveoient means of 
collecting the lax. And it cannot be consid- 
ered as ultimately a tax upon the sliares, as the 
property of the shareholaers, within the prin- 
ciple of the dedsion in Ifai, Bank v. Chmrmm" 
wealth, 9 Wall. 868 [76 U. 8. bk. 19, L.ed. 701]. 
There the Act of Congress expressly distin- 
guished between the taxing of the bank and the 
taxing of its shareholders on account of their 
shares, and, as was held in that case, left it open 
to the State to collect the tax levied on the 
shares by imposing the duty of collecting it up- 
on the corporation. That, we ^nk, is pro- 
hibited in this case by the terms of the contract 
contained in the charter, which exempts the 
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Corpontion from the payment of all taxes 
whoever in excess of theroecilled annual sum, 
whether levied on it or to be paid by it on any 
aooount whatever. A tax stfch as that sought 
to be imposed upon the Company by the appel- 
lees is a tax upon the Corporation within the 
meaning of the prohibition of its charter, be- 
cause it is compelled to become surety for taxes 
nominally imposed upon ita stockholders, and 
is made uable primamy for their payment; a 
payment which, in the first instance, must be 
made out of the corporate property, without 
other resource than an action ag^unst individual 
stoddiolders to recover the amounts advanced 
on their account. 

The fair inference is that the taxation of the 
Louisiana State Lottery Company is not within 
the purview of section 48 of Act No. 77 of 
the year 1880, and that it was not within the 
intention of the Legislature, as expressed in that 
Act, to impose upon the Company any other 
taxes than those provided for in its own charter; 
but if oUierwise, Act No. 77 is void, as a law 
impairing the obligation of a contract 

We find no error in the decree qf the Circuit 
Oowri, anditii thertfore affirmed, 
TVuecopy. Test: 

James H. MefKBtmey^ Clerk, Sup. Oourt, U. 8. 



RICHARD WOOD bt al., Partners, as R D. 
Wood & Co., Fife, in Err., 

V. 

cm OP FORT WATNB. 

(See S. a Beporter^ ed. 812-318.) 

(hnetructian ef eaniraet for wUor ieorJI»^ 
thangee in plan by dtjf-wniracUmt claim 
for extras duofeed, 

t. The clause in a oontaiot for the oonstmotion 
of waterworks, providing that no claim for extra 
work should be allowed unless done In obedience 
to a written order by the engineer and trustees, 
and the clause providing that toe trustees shall have 
the right to make any alterations In the plan of the 
work, held to be independent. 

2, The trustees having changed the place of cross- 
ing a river, after the contract had been made, bo as 
lantely to inorease the expense, the oontractors axe 
entitled to recover the value of the extra labor and 
material, although no written orde^ for such 
change had been given to them. 

K Aprovision in the contract that all loes or dam- 
age arising **from any unforeseen obstructions, or 
any difficulties that may be encountered in the 
prosecution of the work shall be incurred by the 
oontraotors without extra charge** to the dty, does 
not apply to difficulties at the changed place of 
crossing the river, arising from increased deptii of 
water and quicksand. 

4. A provision in the contract that the contract- 
m ** shall have no claim upon the dty for any de- 
lay in the delivery of pipes or other materials from 
the manufacturers** does not cover the case of dam- 
ages occasioned by thedefectlTe character of cast- 
ings, which defect was such as oouM only be disco v- 
ered after the castings had been delivered and put 
in place. 

6. The sice of valve boxes, not being mentioned 
m the contract, the usual siae was to be understood: 
and the contractors were entitled to recover for the 
extra expense inyolved in putting in Uiose of an 
unusual else whiaih were requlredDy the trustees. 

[No. W.] 
Afffued Noe. 16, 2886. Decided JOec. 6, 1886. 

P\ ERROR to the Circuit Court of the Fnited 
States for the District of Indiana. Reeereed. 
The case it stated by the court. 
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Ifeeare, J. Rodman Paul and Geor^ 
W. Biddle, for plaintiffs in error: 

The plain tifTs were entitled, under the con- 
tract, to submit to the Jurv their claim for the 
addidonal expense caused ov a change of plan, 
ordered by the defendant, which fixed the cross- 
ing of the river at Clinton Street instead of at 
Calhoun Street 

The stipulation of the contract that claims 
for extra work should not be entertained, un- 
less done in obedience to a written order, had 
no reference to work done in pursuance of a 
change of plan, which was governed by an en- 
tirely different clause of the contract, by which 
the water works trustees were authorized to 
change the plan; and it was agreed that extra 
work performed in consequence of such change 
should be paid for at contract rates for work of 
its class. 

Plaintiffs might have disregarded the express 
agreement for payment altogether, and recov- 
ered on their common counts hj indebitatue ae- 
eumpeit for the work done. 

The trustees were expressly authorized to 
make alterations in the plan of the work, and 
alterations made by them were in legal effect 
made by the City itself. 

Where contract work is increased by reason 
of a change of plan directed by the party for 
whom the work is done, or by one authorized 
by him to make such change, the contractor is 
entitled to recover the value of such work in 
an action of indebitatue aeeumpeit apart from 
his remedy under the contract 

Dermotl v. Jonee, 28 How. 288 (64 U. S. 
16: 448); Dermott v. Jonee, 2 Wall. 9 (69 U. S. 
17: 764); Iffg. Oo,t. U. 8. 17 WalL 592 (84 U.S. 
21: 715). 

In Indiana where the contract was made, it 
is established that a party to a spedid contract 
may recover on a gttantum meruit for work 
done outside of it 

Adams v OMby, 48 Ind. 168; Oanbyy. Inger^ 
eol. 4 Blackf . 498; Shilling v. Tenwleton, 66 Ind. 
585. 

The plaintiff is entitled to show to a Jury that 
this extra work was done. 

Duboii V. Vd. eU. Oanal Co. 12 Wend. 884 
Bestory. U. 8. 8Nott & Hunt 425. 

The plaintiffs were entitled to submit to the 
lury their claim for the extra expense caused 
by the defective shape and size ot the special 
eastings furnished by the defendant 

Messenger v. Buffalo, 21 N. Y. 196. 

The plaintiffs were entitled to sulnnit to the 
Jury their claim f6r the difference in cont be- 
tween the valve boxes oricinally a^eed upon, 
and those subsequenVy oraered by the defend- 
ant There is no provision in the contract re- 
lating to the size or cost of the valve boxes; and 
where a contract is silentthe ordinary and usual 
dimensions and costs are presumed. 

Whart £v. § 969; Eeald v. Ooover, 8 Me. 82. 

Mr. Im M. Ninde» for defenoant in error. 

Mr. Justice Blatehford delivered the opin- 
ion of the court: 

This is an action at law, brought October 26, 
1881, in the Circuit Court of the United States 
for the District of Indiana, by Richard Wood 
and others, partners, doing business as R. D. 
Wood & Co.. in Philadelphia, Pennsylvania, 
against the City of Fort Wayne, a municipal 
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oorpontloii in Lidlftiia, to tooover danufei for 
the alleged breadi by the latter of a written 
agreement made between it and the plalntiflfi, 
on the 10th of September, 1879, In reference to 
the construction by the latter of water works 
in the City of Fort Wayne. The agreement 
was made between the dity, by its "trustees of 
water works." of the first pcurt. and R D, Wood 
A Co., of the second part, and bore the seal of 
the City, and the statement that it was ** ap- 
proved oy the City Council, September 16, 1879," 
ai^ed by the clerk. 

By the contract the party of the second part 
agrees, for the coosideratfon mentioned in it, 
''to do aU the work and furnish all the mate- 
rials called for by this agreement, and in strict 
accordance with the specifications and require- 
ments as hereinafter set forth. And Uiat the 
said City shalLhave the right to appoint such 
civil engineer, and inspectors under him, as the 
trustees of water works may deem advisable; 
and that said engineer shall determine the 
amount of work and materials to be paid for 
under this contract, decide all questions relative 
to the execution thereof, and his estimate and 
decision shall be final and conclusive. The 
whole to be in accordance with the preceding 
proposal signed by the said second party, and 
conformablv to tne following specifications, 
[S14] borh of which are to be mutually coniridered, 
as to all eroressions, Intents and purposes, as 
a part of this contract." 

The material parts of the aj^reement, out of 
which the questions involved m the suit arise, 
are as follows: 

"Specifications. The work to be done con- 
sists in furnishing » » • cast-iron water 
pipes," some "of sizes ranging from 24 inches 
to 4 inches diameter; ♦ » » also, in trenches, 
laying pipes and special castings, including 
back filling, setting valves, constructing and 
setting valve boxes, vaults and covers, and set- 
tine hydrants, including all crossings of rivers 
ana canals. ♦ » » 

The delivery of the pipe ahall commence on 
or before the fiist dav of October, 1879, and be 
continued with regularity until the completion 
of the contract, which shall be on or before the 
first day of Jime, 1880. Special castings shall 
be delivered as may be reauimd by the engi- 
aeer. * • • 

Pipe laying will consist In excavating and 
refiUmg trenches; in taking up and reptadnfi' 
p&vementsor other surfaces; in hauling and 
laying pipes, setting special castings, stopcocks, 
aircocks, checkvalves. hydrants, and au other 
appurtenances incident to the pipe distribution; 
in cutting pipes, making joints, preparing 
foundations, building brick or stone vaults, 
blow-off wells; in repairing damages caused to 

C pipes, sewers, drains, and cisterns; in clear- 
the streets and grounds of all rubbish or 
reifiise caused by the above work; in furnishing 
lead and gasket for joints, fuel for melting lead, 
clay and rope for bands, blocks and wedges for 
use under pipes, wrought-iron straps for secur- 
ing caps, rcMlucers, and other parts liable to 
draw; in furnishing and setting or constructing 
boxes or vaults for stopcocks, aircocks ana 
maoJioles, including furnishing and fitting cast- 
iron frames and covers thereto; in fu^nuhing 
aand and all other materials for masonry, and 
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all tools and labor necessary for the completa 
folflllment of this contract • • • 

The above work to be done in the City of 
Fort Wayne, Indiana, along the lines and in 
the streets, as indicated on the distribution map 
in the office of the trustees or city engineer^ 
office, and in such other streets and places in 
said City as may be directed. The trenches for [SIS] 
the pipes shall be opened in accordance with 
the lines and grades as given or directed by the 
engineer. • » • 

All pipes, special castinn, stopcocks, air- 
cocks, checkvalves and hyarants wUl be f ur^ 
nished to the contractor m the city pipeyanL 
or on the cars upon which they are received 
from the foundry. They will be delivered to 
him as soon as received, and it shall be his duty 
tonotifv the engineer of any defects or break- 
age before removal from cars; otherwise, all 
damage arising from such^ cause shall be ma^e 
good by said contractor. The contractor shall 
have no claim upon the City for any delav in 
the delivery of pipes or other materials from 
the manufacturers. * ♦ ♦ 

Stopcocks, aircocks, hydrants, special cast- 
ings, and all other parts pertinent to the supply 
or distribution, shall be set or laid at the re- 
quired points in such manner as the engineer 
mav direct. » • » 

A box or vault of wood or masonry shall 
be furnished and set over each of the stopcocks, 
and over each of the aircocks and manhole 
pipes, and the iron frames and covers shall be 
properly fastened to them. These boxes are to 
be made of the form and dimensions shown on 
the plans furnished, and approved by the engi- 
neer. * * • 

And the said party of the second part hereby 
agrees to receive, and the said first party here- 
by agrees to pay, the following prices as full 
compensation for the work contemplated in this 
contract: 

1. For layinjo: the i^pes and all special cast- 
ings appertaimng Uiereto, setting cneckvalves, 
stopcocks and aircocks, including the exca- 
vation and refilling of trenches; all bailing and 
shoring and rsmming; the taking up and re- 
placing paving or other surface of the streets; 
the remo^ of all rejected or surplus materials 
from the grounds or streets; the repairing of 
damage caused to gaspipes, sewers, drains, 
streets, cisterns, etc., and the expense of avoid- 
inff such obstructions; the hauling of all pipes 
and other castings and appurtenances on to the 
grounds, and returning those not used to the 
pipeyard ; the furnishing of all blocks and 
wedges, and all materials for making the joints; 
the cutting of pipes; and all other expenses of 
materials, tools and labor required by the speci- [3 161 
fications and incident to this particular work; 
the lengths to be measured along the center of 
the pipe, and in the case of branches as starting 
from Uie center of the main pipe — twenty-four- 
inch pipe— the sum of sixty (60) cents per lineal 
foot. ♦ ♦ ♦ 

0. For furnishing and setting all wooden stop- 
cock and aireock boxes, including fitting and 

securing the iron covers, the sum of each; 

cost is included in price for pipe laying. * * * 

And it is hereby agreed that no claim for 
extra work shall be nuule or entertained, unless 
such extra work shall have been done in obe- 
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dience to a written order <d the engineer and 
trustees, and a stipulated price for same agreed 
upon, whenever such stipulation may be prac^ 
ticabie. When otherwise, such ckums to be 
made to the tnistees in writing within ten days 
after the completion of such extra work, or be- 
fore the payment of the next succeeding month- 
ly estimate after such work is done; failing to 
do which all ri^ts of the contractor to such 
extra pay shall oe forfeited. ♦ * ♦ 

The said trustees shall have the right to make 
any alterations in the extent, dimensions, form 
or plan of the work contemplated by this con- 
tract,eitber before or after the commencement of 
construction. If such alterations diminish the 
quantity of work, the price paid shall be pro- 
portionately diminished, and no anticipated 
profits allowed for the work omitted. If they 
increase the work, such actual increase to be 
paid for at contract rate for work of its class. 

All loss or dama^ arising out of the nature 
of the work aforesaid, or from the action of 
the elements, or from any unforeseen obstruc- 
tions, or any difficulties that may be encoun- 
tered in the prosecution of the same, also for all 
expenses which may be incurred in consequence 
of the temporary suspension of any part of 
said work, shall be incurred by the contractor 
without extra charge to said City." 

The complaint sets forth a compliance by the 
plaintiffs with the contract, and the comple- 
tion of the work September 1, 1880, and the 
failure of the defendant to pay to them $4,170.75 
idlowed by the contract to be retained by the 
defendant until six months after the completion 
of the work. 

It also avers, in its second paragraph, that, 
before the contract was made, two agents of the 
plaintiffs were shown by the trustees a distribu- 
tion map in the office of the city engineer, as 
indicating the lines and streets on whidi the 
pipes were to be laid, from which to make their 
bid for the work; that, before making their bid, 
they examined the niap,and found that the main 
pipe leading from the pumpine works to the 
reservoir was to cross the St Mary's River on 
the line of Calhoun Street; that they thereupon 
carefully examined the riverbed in the Calhoun 
Street line, and estimated that the crossing of 
the river at that place would] cost only |oOO, 
which was a correct estimate of such costs; that 
the bid of the plaintiffs for Uie work and the 
contract was made with express reference to 
the crossing of the river at that place; that the 
contract expressly refers to such distribution 
map, as showing the lines and the streets on 
which the work was to be done, it being the 
only distribution map then on file in Uie office 
of the trustees or in that of the city engineer; 
that, as the plaintiffs were about commencing 
the work, their agents were informed by the 
trustees and the engineer that they had changed 
the plan of the work so as to make the crossmg 
of the river on the line of Clinton Street instead 
of Calhoun Street, and the plaintiffs were or- 
dered to make the crossing at Clinton Street; 
that the plaintiffs, after their agents had exam- 
ined the river bed at the Clinton Street crossing, 
and had found that the water there was seven 
feet deep (it being only about two feet deep at 
the Calhoun Street crossing), and that the bed 
•f the river was composed of quicksand, pro- 
tested against the change, and declined to go on 
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with the work unless they would be p«ld f ot 
the extra or additional cost of making die cross- 
ing at Clinton Street, over the cost of making 
it at Calhoiin Street; that the trustees requested 
such agents not to make at that time any claim 
for extra work or extra pay for crossing the 
river, and insisted that the work should be pro- 
ceeded with, promising that they would in fut- 
ure make it all right about such extra work; 
that such agents gave to the trustees notice In 
writincr that, by reason of such change, the 
plaintufs would demand extra pay for crossing 
at Clinton Street eoual to the difference in cost [318] 
over crossing at Calhoun Street* that, under 
the direction of the trustees and tne engineer, 
the plaintiffs laid the main pipe across the river, 
on tne new line, at an additional cost, over the 
cost of crossing at Calhoim Street, of $4,575; 
and that, within two days after the completion 
of the work of crossing the river, such agenta 
made their claim in writing to the trustees for 
the extra work, with an itemized account of its 
cost, the whole cost being $5,075, from which 
$500 was to be deducted, as the cost of cross- 
ing at Calhoun Street, the item being, "Extra 
expense on river crossing with 24 inch pipe, 
caused by change of original plan, $4,575." 

The complaint also contains, in its third para- 
graph, the common counts, claiming $12,000 
for work and labor done, materials furnished, 
personal property sold and delivered,and money 
paid, laid out and expended. A bill of partic- 
ulars imder this paragraph claims, in addition 
to the $4,575, these items: ''Extra expense 
caused by special castings not fitting, and delay 
in receiving same, in 20 inch line, $750; 149 
wooden valve boxes, difference between those 
fumi^ed and those contracted for, at $3, $447. "^ 

The defendant demurred to the second para- 
graph of the complaint, but the demurrer was 
overruled. It then answered by a general de- 
nial and a plea of payment in f ulL It also set 
up a claim of $3,000 against the plaintiffs for 
work done by Uie defendant, which the plaintiffs 
were boundby the contract to do but neglected 
to do. 

As to the second paragraph of the oomplaint, 
the answer avers that, when the contract was 
executed, it was stat^ to the plaintiffs, and 
agreed, that no man or plan of distribution of 
pipes bad been made, but that the defendant'^ 
engineer. Cook, would prepare such a map and 
plan and file it in the ofliceof the trustees or in 
that of the city engineer; that such map and 
plan was to be me map and plan referred to in 
the contract, and was to designate the streets 
on which the pipes were to bie laid, to all of 
which the plaintiffs then agreed; that Cook 
prepared a plan and map, and it was filed; 
that, when the plaintiffs commenced work, they 
inqiiired where the pipes were to be laid, and rsisi 
the city engineer pointed out to them where tha *' '*' 

work was to be done and, at their request, pie- 
pared a map and plan showing the manner iit 
which the pipe was to be laid under the river 
on the line of Clinton Street, which the plaint- 
iffs accepted, and which' was in accordance 
with Cook's map and plan; that the plaint- 
i£b then commenced work on Clinton Street^ 
in excavating and laying pipes under the river^ 
where it cnSsed Clinton Street, and according' 
to such working plan, without objecting; that 
it was no more oiiQIcult or expensive to Uy Uk% 
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pipe under the riyer on Clinton Street than it 
would have been to lay it xmder the riTer where 
the river crosses Calhoun Street; and that any 
expenditure over $500 was the result of ex- 
travagance and unskillfulness. 

As to the third paragraph of the complaint, 
the answer, in its sixth parsj^ph, avers that 
all the materials were furnished, and all the 
labor was performed, under the written con- 
tract, at inioes spedally set forth therein ; 
that the contract price has been fully paid; and 
that no written order was made by the city 
engineer and the trustees, directing the plaint- 
i6s to furnish any extra materials or do any 
extra work. 

A motion by the plaintiffs to strike out the 
aixth paragraph of the answer was denied, and 
then the plaintiffs replied denying generally the 
allj^rations of the answer. 

The case was tried before a jury, who found 
a verdict for the plaintiffs, for $4,100, being the 
amount agreed to be due to the plaintiffs, exclud* 
ing the three above named items of $4,575, 
$750,and$447,amountingto $6,772; andajudg* 
ment for $4,100, with interest and costs, was 
entered for the plaintiffs, to review which they 
have brought this writ of error. 

The plamtiffsgave some evidence in support 
of the three items amounting to $5,772 (the 
defendant introducing no evidence); but the 
court declined to allow the plaintiffs to intro- 
duce further testimony in support of those 
items, "on the ground," us the bill of excep- 
tions states, "that, notwithstanding the location 
of the croadnff of the St. Mary's at Calhoun 
Street, the defendant had a nght, \mder its 
contract with Iheplaintifb, to chan^ the place 
of crossing to Clinton Street, as it did, said 
contract securing to the defendant that right, 
and that the plaSitiflB had no riffht, under the 
contract between the parties, to cfaim anvthing 
CD account of either of the three items.' The 
court also struck out all of the plaintiffs' evi- 
dence, except the contract, in support of the 
three items, and instructed the jury to return a 
verdict for the plaintiffs for $4,100. To these 
rulings and instructions the plaintiffs excepted. 
This action of the circuit court is assignea for 
error. 

We are of opinlonthat the court erred in its 
view of the riehts of the plaintiffs under the con- 
tract. The dause providing that no claim for 
extra work shall be made or entertained, unless 
such extra work shaU have been done in obedi- 
ence to a written order of the eng^eer and trus- 
tees, is an independent dause from that which 
pit>vides that the trustees shall have the right to 
make anv alterations in the plan of the work, 
rither beuMre or after its commencement; and 
the extra work referred to in the former clause 
does not embrace work done in pursuance of 
an alteration made by the trustees in the plan. 
The latter work may be, in one sense, extra 
work; but if it results from an alteration of 
plan by the trustees, and there is, in conse- 
ouence, an increase in the quantity of work, 
tbe actual increase is to be paid for at the "con- 
tract rate for work of its class." The extra 
work referred to in the former clause required 
the authoritative written order of the engineer 
and trustees; but, as the trustees had the rignt 
to alter the plan, work done to carry out such 
alteration^ when made by the trustees, was au- 
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thorized by the trustees, in a manner equivalent 
to a written order by them and the engineer. 
The change of plan involved in crosong at 
Clinton Street was authority for the additional 
cost of crossing there, without a written or- 
der. 

The contract states that the work is to be 
done "alonff the lines and in the streets, as in- 
dicated on toe distribution map." The plaint- 
iffs gave evidence tending to show that the 
map which the plaintiffs' a^nts examined be- 
fore making the contract did not then show 
a crossing at Clinton Street; that the plaintiffs 
consequently based their estimates and bid on 
a crossing at Calhoun Street; that Uie change 
by the tnistees to Clinton Street was notif bd to 
the plaintiffs on the day on which the work on 
the river was to begin; that the map was sub- [3^1] 
sequently marked with a cro^ng at Clinton 
Street; and that the increased cost caused by 
the change was $4,575. The contract express- 
ly provides that if the alteration of the plan in- 
creases the quantity of work, the actual in- 
crease shall be paid for by the City. The only 
measure of payment provided for is the "con- 
tract rate for work of its class." The price 
fixed in the contract, of 60 cents per lineal foot 
for laying 24 Inch pipe, such as that used in 
crossing uie river, was based on the obstruc- 
tions and difficulties to be expected in cross- 
ing at Calhoun Street, in two feet of water: 
the general price being based on the laying of 
the pipe on land, and the expense of crossing 
the river at Calhoun Street being estimated at 
$500, in the price per lineal foot asked for lay- 
ing 24 inch pipe. The increase of cost m 
crossing at Clinton Street was $4,575. The 
contract fixes no special rate for laving the pipe 
under the river; and it cannot iBirfy be said 
that there was any contract rate for work of 
the class of that done in crosshig the river in 
the depth of water, and with the quicksand, 
found at Clinton Street. On the view taken 
by the defendant, the trustees could have made 
an alteration of plan requiring that the pipes 
should traverse a great length of the river, in 
deep water and quicksand, in crossing it diag- 
onally, and the City could have haa all the 
work done at the general price per lineal foot 
for laying the pipe. The contract ir not capa- 
ble of such a construction. The actual increase 
of cost Is to be paid for. 

The provision that all loss or damage aris- 
ing "from any unforeseen obstructions, or any 
difficulties that may be encountered In the 

erosecution of the" work, "shall be incurred 
y the contractor without extra charge" to the 
(Atv, cannot fairly apply to the obstructiona 
and difficulties at the changed place of cross- 
ing, resulting from the increaised depth of 
water and Uie quicksand. 

As to the cl^m for the $750, the " special 
castings" were to be supplied by the defendant 
from a manufacturer at Fort Wayne, and not 
by the plaintiffs. They were connections be- 
tween larger and smaller pipes. The plaintiffs 
had the trenches ready, but the castinss, when [322] 
furnished to them, were defective in Size; and 
expense and delay ensued, in remedying the 
d^ects, causing a damage to the plafntiffs, as 
alleged, of $750. The defendant contends that 
the clause in the contract which provides that 
the plaintiffs " shall have no dum upon the 
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City to aoj ddaj in the delivery of pipes or 
other manrials from the mimnfacturerB,'* 
throws the kMB fh>m these defects on the plaint- 
IfEs. But we do not so think. The defects 
were such as ooold not he detected till the cast- 
ings were being pat in place, and the claim is 
not for delay in their ddivery, within the 
meaning of the clause referred to. Nor does 
any work done by the plaintiffs in altering the 
castings, come under the head of such extra 
work as required a written order. 

The size of the valve boxes is not mentioned 
In the contract, nor their cost They were, 
therefore, to be of the usual size and cost The 
ti-usteos afterwards required the valve boxes to 
be of a size which made them cost $8 more 
each than those 6t the usual size would have 
cost. This was a change of plan, and the in- 
creased work caused by it is agreed to be paid 
for, but there is no contract rate for work of 
the class. Hie item of |447 seems to be re- 
coverable. 

Ths judgment qf1h$OirewUO(mrtUr$90ned, 
and the earn is remanded to that eourt, ^th a 
direction to award a new trial. 

Judgment reverted, 

Trneoopy. Test: 

James H. MoKeonej* Qerk, Sopi. Ooiirt» V. 8. 



[3*31 FRANKLIN COIT, Admr. of William A. 

CoiT, Deceased, Appt., 

V, 

NORTH CAROLINA GOLD fAMALGAM- 
ATING COMPANY bt 



(Bee 8, C Reporter^ ed. 818-817 J 

Corporatione — fereonal UabUity of ttockhold' 
era-^tock paul for in proporty^ncreaee qf 
capital etoik. 

In an action brou^rht by a iadgment creditor of a 
•corporation to compel stockholderB to pay what 
was chUmed to be due on the shares held oy them, 
Mid: 

1. That, where the charter authorlied capital 
stock to be paid In property, and the sharehold- 
ers honestly and In good faith put In property, 
instead of money, in payment ooP their snbscrlp- 
tioDS, third parties hare no ground of oomplaint. 

2. That, tn the present case, there ww do erl* 
dence to sustain the allegations of inientioiial 
fraud. 

a That the increase of the capital stock, as was 
permitted by thechartei^-apartof which increase 
was distributed to the old stockholder8,the capital 
stock being afterwards reduced to the original 
amounts-did not render the stockholders liame on 
such increased stock to a creditor who did not 
become such after the increase and relying npon 
such increased capital stock as security. 

[No. 56.1 
Argued Nov. 18, 19, 1886, Decided Dee. 6, 1886, 

APPEAL from the Circuit Conrt of the United 
States for the Eastern District of Pennsyl- 
Tania. Afirmod, 
The case is stated br the court. 
Meeere, Edward r. HolfVnan and CluM^ 
Hai*t» for appellant 

Jfeeen. R. C. McMurirle and Pioree 
Archer, for appellees. 

Jfr. c/iiiite Field deUrered the opinion of the 
court* 



The defendant, the North Carolina Gold 
Amalgamating Company, was inoorporated 
under the laws of North 'Carolina,* on the 80th 
of January, 1874, for the purpose, amongother 
things, of working, milliiig, smdting, reducing 
and assaying ores and mSals, with the power 
to purchase such property, real and penonal, 
as might be necessary in its busineBS, and to 
mort^ige or sell the same. 

The plaintiff is the holder of a Judgment 
against the ComjMmy for $6,489, recoymd in 
the Court of Common Pleas of Philadelphia, 
on the 18th of May, 1879, upon its two drafts, 
one dated June 1, 1874, and the other August 
16, 1874, each payable four months afterfits date. 
Unable to obtain satisfactioii of this Judgment 
upon execution, and findiufr that the Company 
was insolvent, the plaintiff brought this suit to 
compel the stocKnolders to pay what he 
claims to be due and unpaid on the shares of 
the capital stock held by them, alleging that he 
had nequently appliea to the officers of the 
Company to institute a suit for that purpose, 
but uiat under yarious pretenses they refused 
to take any action in the premises. 

By its charter the minimum capital stock was 
llzed at 1100,000, divided into 1,000 shares of 
$100 each, with power to increase it from time 
to time, bv a majori^voteof the stockholders, 
to two million and a half of dollars. The char- 
ter provided that the subscription to the capital 
stock might be paid ** In such installmentB, in 
such manner and In such property, real and 
personal," as a majority of the corporators 
might determine, and that the stockholden 
^ould not be liable for any loss, or damages, 
or be responsible beyond the assets of the Com- 
pany. 

F^viously to the charter, the corporators 
had been ennged in miniog operations, con- 
ducting their business under the name and title 
which they took as a Corporation. Upon ob- 
taining the charter, the capital stock was paid 
by the property of the former association, 
whidi was estunated to be of the value of 
$100,000, the shares being divided among the 
stockholders in proportton to their respective 
interests hi the property. Each stockholder 
placed his estimate upon the property; and the 
average estimate amounted to $187,600. This 
sum they reduced to $100,000, inasmuch as 
the capital stock was to be of that amount 

The pldntiff contends, and it is the principal 
basis of his suit, that the valuation thus put 
upon the property was tilegally and f raud- 
ulentiymaae at an amount tai above its actual 
value; averring that the property consisted 
only of a madume for crashing ores, the right 
to use a patent called the Crosby mrooefls, and 
the charter of the proposed organization; that 
the articles had no market or actual value and, 
theiefore, that the capital stock issued thereon 
was not fully paid, or paid to any substantial 
extent, and that the holders thereof were still 
liable to the Corporation and its creditors for 
the unpaid subscription. 

If it were proved that actual fraud was com- 
mitted in the payment of the stock, and that 
the complainant had given credit to the Com- 
pany from a belief that its stock was fully paid, 
there would undoubtedly be substantial ground 
for the relief asked. But where the dianer 
authorizes oapital sto(^ to be paid in property, 
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, dlngoodbllb 

put tai moperty Instead of money, In Mjmeat 
of tbefr BubBoriptioiia, third putiea aam no 
ground of compuliit The case U veiy diOer- 
enl from that Id wbich lubocriptioni to stock 
ue pajaUe in cub, luid when only & part of 
the luBtallmentB has been paid. In that caae 
there la stUl a debt due to the oorpontion, 
which, if it become inwlvent, may be seqneat- 
ered in equity by the ciediton, as a trust ^nnd 
liable lo the payment of their debts. But where 
full-paid stock b imed for property leceiTod 
there must be actual fraud in the transactioQ. to 
enable creditor of the corporation to call the 
stockholders to account. A gross and obvious 
overraluation of propeitr would be strone evi- 
dence of fraud. Bovnion y. BaM, 17 S. T. 
Sm: FanOMT.FanBrunf.SSN.T.S&B; Cbrr 
▼. LtFhrt, 27 Pa. 418. 

But the allei^tlon of Intentional and frand- 
ulent uDderraluation of the property fs not 
sustained by the eridence. The patent and the 
machine^ had been used by the corporators 
in their buaiueas which was continued under 
the charter. They were Immediately service- 
able, and therefore bad to the Company a pres- 
ent value. The corporators may nave placed 
too high an estimate upon the property, but the 
court below finds that tta valuation was honest- 
Iv and falrlv made; and Oiere is only one item, 
thevalueof thecbarteredprivilegee,which is at 
aU llaUe to any legal objection. But if that 
were deducted, the remains amount would 
he so near to the aggregate capital that no tm- 
plicstion could be raised against the entire 
good faith of the patties to the transaction. 

In Hay, 1H71, the Company Increased its 
stock, as it was authorized to do by its char- 
ter, to 11,000,000 or 10,000 shares of |I00 
i-ach, "nds increase was made pursuant ' 
an aBTeomeut with one Howes, by whl 
ilie Company was to give him 9,000 aha 
of the increased stock for certain lands pur> 
chased from him. Of the balance of the In- 
d shaiea, 4.000 were divided among the 



certiflcatea: they thus receiving four shares of 
Uio increased capttal stock for one of the orig- 
inal sharea letnmed. Tbe other 4,000 share* 
WBtsiMaloed by Um Company. Thelandpor- 
dtaaed was subject to three mortgagea, tS 
wblch the plaintiff held tbe third; and the 
agreomoit was that, under the first mortgage 
a aale should be inside of the propertv, and tn 
mortgages for a like amount should M given 
tbe paraea according to thdr aeveml and r«- 
Bpecttve amotnita, and in tiielr respective pod- 



p«ny, after the release of his mortage, in the 
aame podtloD. AccordlDglyliemMeadeedlo 
it of all his interest and title under tbe mort- 
gage held t^ him, the trustee jdning with 
Sim, tn whl<m deed the agreement was redted. 
The Company thereupon gave him Its mort- 
gage npon the same and omer troperty, which 
was payable In installmenta. The plaintiff also 
received at the same time an accepted drat of 
Howes' on the Company for $1,000. When the 
fitst Installment on tbe mortgage became due, 
l**"*! the Company being unable to pay it, he took 
its draft for the amount, ta,000, payableluDe- 
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Tbe hiatorf ani 
the opioioQ o( tbe court. 

Mcttri. C. Stilus B«a.ttt* wai Behtrt 
Btneg, for plaintiff In error; 

When the GenemlChyrernment baa prodded, 
1>7 k poiitfTe law, the mode and cxinditiona 
npou which tbe uuthoritiea of the Bute shall 
reach Inio a foreign country to pnxnire the 

Sesence of an accused person in itscourts, can 
e conditions of that positive law be evtuled, 
■nd tbe Slate obtain tbe benefit of such era- 
ilont 
This bestf la a law to be enforced by the 



to be obeyed o 



.tplee 



eby the o 



IslatlTB provii . _. 

Fbtter T. yeilton, 3 Pet. 814 (27 U. 8. bk. 7, L. 
•d. 436); CWi. V. Hawet, IS Bush. TOO; Bland- 
ford T. Slal«. 10 Tex. Ct. App. 687, 636: Stafc t, 
TandtrvoU. 89 Ohio, 278; U. 8. t. Watt*. 14 
Fed. Rep. ISO; JB> parte nObt. 96 Fed. 

in. 

There Is no mle of comity or international 
kw ruarding foreign extradllion, so far as tbe 
TJnlleif Stales U coocemed. 

V. S.Y, Wat^t. tupra; t Ops. Altyi. Oen. 481. 

The mle that an offender agalnat the justice 
at his country gets no rights oy flight, baa do 
application to a claim of right of asylum," ao 
quired by reason of a te&ecu treaty with a for 
eigu country. Sucb ririU of asylum exists by 

virtue of the treaty, and not *" * " 

flight. It Is a peisonal right ^ ... 

may set up In the courts of this country to bar 
a trial which would erode or obstruct it. The 
rijjits of the State over the accused are oon- 
trolled by the term* of the tieaty. See the au- 
Ihorllles am above cited. 

Under tbe treaty, a fugitive cannot, under 
any drciunstaocea, be taken oat of Peru, to be 
tried In the United Statea, for any other crimes 
than those named. 

Oatu^ard t. State, Statt v. Vandtrpget, and 
U. 8. T. Waiti, tup™. 

Metm. Omt. Hant, Attg-Om. nf SUwit, 
P. S. Oroaeenp and Leonard Swett, tot de- 
fendants iQ error- 
It is well settled that the Jmisdfctlon of the 
trial court cannot be affected "by the drcum- 
■tances of the capture. 

Et parte 3eoU,9 Bam. A C. IM; State t. 
ftni(A,lBaOey(S.C.)Law,888; State-r.Brw- 
Itr. 7 Vt 118; iW* Oat. 18 Pa. 87: StaU ¥. 
Aim, ai Iowa. 487; U. 8. v. Odldwil, 8 Blatchf . 
181; U. & 7. Zawtmim, 18 Blatdit MS; Airir 



N. T. llOi A parU Qmp. 
land. 90 Tex. SaS. 

Tbe treaty cootidiu no implied stipulation 
that a fugitive shall not be put to trial for any 
offense unless hie capture has been effected un- 
der the authority and forms of the treaty. It 
contract solely between nations, and doea 
confer upon tbe fugitive any right of Im- 
munity whicb li4 enforceable bv the ludiciary. 

See Head-Mm^ Ouet, 113 tf. 8. Bfe(Bk. M, 
L. ed. 803); State v. Stanton, S Wall. 60 (18: 721); 
Luther y. Borden., 7 How. 1 (12: 681); Ken.nett 
v. Chambert, 14 How. 88 (14: 816)} Ohtroke* 
Nation v. 6a. 6 PeU 1 (8: 86). 

No question under tbe treaty arises In this 
-jse. If the captors of the fugitive acted out- 
side of Its authority, they were at most only 
guilty of a tort upon bis personal rights. Bv 
the treaty tbe United States does not guarantee 



Neither does tbe United Stales promiBe that tbe 
arm of our law shall not be laid upon its of- 
fenders until the private wrongs of the ofiendei 
have all been righted. 

Mr. Jiutiee MlUer delivered tbe opinion ol r 437 1 
tbe court. 

This case Is brought here by a writ of error 
to the Supreme Court of the State of Illlnoia. 
Tbe plaintiff in error. Frederick H. Eer, wai 
Indicted, tried and convicted In the Criminal 
Oourt of Cook County, in that Stale, for lar- 
ceny. The indictment also included charges of 
embezzlement. During the proceedings con- 
nected with tbe trial the defendant presented a 
plea in abatement, which, on demurrer, was 
overruled; and the dofeudant refusing to plead 
further, a plea of not guilt}' was entered for 
him, according to the statute of that Stale, by 
order of the court, on which the trial and coo- [438] 
viction took place. 



Tikesubstanceoftbeplealn abatement, which 
_ a Ten long one. Is that the defendant, bedng 
In the Oity of lima, in Peru, after tbe<^aiaea 



were charged to have been ooaunitted, was Id 
fact kidnaped and brought to thia countrr 
against his will. His statement Is that, appU- 
callon having been made by the patties who 
were inlured. Governor Hamilton, of Dlinola, 
made his requisition, in writing, to the Secre- 
tary of State of tbe United Stales, for a warrant 
requesting the extradition of tbe defendant, by 
the Executive of the BepubUc of Peru, from 
thatcountry to Cook County; that, on the first 
day of March, 1883, the President of the United 
States issued bis warrant. In due form, directed 
to Henry G. Julian, as messenger, to receive 
the defendant from the authoritiea of Peru, upca 
a charge of larceny. In compliance with tbe 
Treaty between tbe United Stalea and Peru on 



that subject; that tbe said Julian, bavins the 
BsaiT papers with him, arrived in Lima, 
wltnout presenting (hem to any officer of 



C' id him on board the United States v 
I, in tbe Harbor of Callao, kept bim a cloae 
prisoner until tbe arrival of that veasel at Hon- 
olulu, where, after some delaotkin, he wia 
transferred Id the same forcible manner on board 
another vcMfll; to wit, Tbe City of Sydney, In 

ii» Q. a. 
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which he was carried a prtsoner to San Franda- 
co, in the State of CaUioraia. The plea then 
■tatea that, before his arrival in that city, Qov- 
emor Hamilton had made a requisition on the 
Goyemor of California, under the laws and Ck)n- 
stitution of the United States, for the deliyery up 
of the defendant, as a fudtive from jufliice, 
who had escaped to that State, on account of 
the same offenses charged in the requisition on 
Peru and in the indictment In this case. This 
requisition arrived, as the plea states, and was 
presented to the Gfovemor of Ccdifomia, who 
made his order for the surrender of the defend- 
ant to the person appointed by the (Governor of 
Illinois; namely, one ^rank Warner, on the 25th 
day of June, 1888. * The defendant arrived in 
the City of San Frandsoo on the 9th day of 
July thereafter, and was immediately placed in 
r4301 ^® custody of Warner, under the order of the 
*^ * €k>vernor of California, and, still a prisoner, 
was transferred by him to Cook Coun^, where 
the process of the criminid court was served 
upon him, and he was held to answer the indict- 
ment already mentioned. 

The plea is very full of averments that the 
defendant protested, and was refused any op- 
portunity whatever, from the time of his arrest 
in Lima untU he was delivered over to the au- 
thorities of Cook County, of communicating 
with any person or seeking any advice or assist- 
ance in regard to procuring his rdease by legal 
process or otherwise; and he alleges that this 
proceeding is a violation of the provisions of 
the Treaty between the United States and Peru, 
negotiatea in 1870, whidi was finally ratified by 
che two governments and proclaimed by the 
President of the United States, Juhr 27, 1874. 
18 Stat, at L. pt 8, p. 719. 

The judgment of the Criminal Court of Cook 
County, lUinois, was carried by writ of error 
to the Supreme Court of that State, and there 
affirmed, to which Judgment the present writ 
of error is directed. The assignments of error 
made here are as follows: 

''First. That said Supreme Court of IDinois 
erred in afflrminff the Judgment of said Crimi- 
nal Court of Co<» County, sustaining the de- 
murrer to plahdtiil in error's plea to Die juris- 
diction of said criminal court 

'*Second. That said Supreme Court of Illi- 
nois erred in its ludffment aforesaid, in failing 
to enforce the full faith and credit of the i^erd 
Treaty with the Republic of Peru, invoked by 
plalntuF in error in nis said plea to the jurisdic- 
tion of said criminal oourt.'^ 

The grounds upon whidh the jurisdiction of 
this court is invoked may be said to be three, 
though from the briefs and arguments of coun- 
sel it is doubtful whether, in point of fact, more 
than one is relied upon. It is contended in sev- 
eral places in the brief that the proceedings in 
the arrest in Peru, and the extradition and de- 
livery to the authorities of Cook County, were 
not "due process of law," and we may suppose, 
fAAOl although it is not so alleged, that this reference 
■^ -* Is to that clause of article XTV of the Amend- 
ments to the Constitution of the United States 
which declares that no State shall deprive any 
person of life, Uberty, or property "without due 
process of law." The "due process of law" 
here guarantied it complied with when the party 
ii regularly indicted by the proper grand jury 
in the state ooart» has a trial according to the 
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forms and modes prescribed for aoch trials, uA 
when, in that trial and proceedings, he is de- 
prived of no rights to which he u lawfully 
entitled. We do not intend to say that thero 
may not be proceedings previous to the trial, in 
regSird to which the prisoner could invoke in 
some manner the provisions of this clause of the 
Constitution; but for mere irregularities in the 
manner In which he may be broua^ht into the 
custody of the law, we do not think he is en- 
titled to say that he should not he tried at aSl 
for the crime with which he is charged in a 
regular indictment He may be arrested for a 
very heinous olfeose by persons without any 
warrant, or without any previous complaint, 
and brought before a proper officer, and this 
may be in some sense said to be "without due 
process of law. " But it would hardly be claimed 
that after the case had been investigated, and the 
defendant held by the proper authorities to an- 
swer for the crime, he could plead that he was 
first arrested "without due process of law." 
So here, when found within the jurisdiction of 
the State of Illinois and liable to answer for a 
crime against the laws o! that State, unless 
there was some positive provision of the Consti- 
tution or of the laws of this country violated in 
bringing him into court, it is not easy to see bow 
he can say that he is there "without due proo- 
ess of law," withhi the meaning of the consti- 
tutional provision. 

So, also, the objection is made that the pro- 
ceedings between the authorities of the State of 
Dlinois and those of the State of California were 
not in accordance with the Act of Congress on 
that subject, and especially that, at the time the 
papers and warrants were issued from the (jk)v- 
emors of California and Illinois, the defendant 
was not within the State of California and was 
not there a fugitive from lustice. This argu- 
ment is not much pressed by counsel, and was 
scarcely noticed in the Supreme Court of Dli- [441] 
nois; but the effort here ia to connect it as a part 
of the continued trespaqs and violation of law 
which accompanied tne transfer from Peru to 
Illinois. It is sufficient to say, in regard to that 
part of this case, that when the Gbvemor of one 
State voluntarily surrenders a fugitive from the 
justice of another State to answer for his alleged 
offenses, it is hardly a proper subject of inquiry 
on the trial of the case to examine into the de- 
tails of the proceedings by which the demand 
was made by the one ^te and the manner in 
which it was responded to by the other. The 
case does not stand, when the party is in court 
and required to plead to an indictment, as it 
would have stood upon a writ of habeoi eorput 
in California, or in any of the States through 
which he was carried m the progress of his ex- 
tradition, to test the authori^ by which hewaa 
held; and we can see in the mere fact that the- 
papers under whidi he was taken into custody 
m California were prepared and ready for him 
on his arrival from Peru, no sufficient reason 
for an abatement of the indictment against him. 
in Cook County, or why he shomd be dis- 
charged from custody without a trial. 

But the main proposition insisted on by coun- 
sel for plaintiff in error hi this court is that by 
virtue <d the Treaty of Extradition with Peru, 
the defendant acquired by his residence in that 
country a right of asylum; a right to be fre* 
from molettaUon for the crime oommitted in 
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Illinois; a podtiTe right in him that he should 
only be forcible removed from Peru to the 
State of Illinois in accordance with the provis- 
ions of the treaty; and that this right is one 
which he can assert in the courts of the United 
States in aJl cases, whether the removal took 
place under proceedings sanctioned by the 
treaty, or under proceedings which were in total 
disregard of that treatv amounting to an unlaw- 
ful and unauthorized kidnaping. 

This view of the subject is presented in vari* 
ous forms and repeated in various shapes^ in 
the argument of counsel. The fact that this 
question was raised in the Supreme Court of 
Illinois may be said to confer jurisdiction on 
this court, because, in making this claim, the 
defendant asMrted a right under a Treaty of the 
United States, and, whether the assertion was 
well founded or not, this court has jurisdiction 
to decide it; and we proceed to inquire into it. 

There is no language in this treaty, or in any 
other trea^ made by this country on the sub- 
ject of extradition, of which we are aware, 
which says in termB that a party fleeing from 
the United States to escape punishment for 
crime becomes thereby entitled to an asylum in 
the country to which he -has fled; indeed, the 
absurdity of such a proposition would at once 
prevent the making of a treaty of that kincLl It 
will not be for a moment contended that'tne 
Qovemment of Peru could not have ordered 
Eer out of the country on his arrival, or at any 
poiod of his residence there. If this could l>e 
done, what becomes of his right of asylum? 

Nor can it be doubted that the (jk)vemment 
of Peru could of its own accord, without any 
demand from the United States, have surren- 
dered Eer to an agent of the State of Illinois, 
and that such surrender would have been valid 
within the dominions of Peru. It is idle, there- 
fore, to claim that, either by express terms or 
by imphcation, there is given to a fugitive from 
Justice in one of these countries any right to 
remain and reside in the other; and if the right 
of asylum means anything it must mean this. 
The right of the Government of Peru volunta- 
rily to give a part^ in Eer's condition an asylum 
in that oountry is quite a different thing from 
the right in him to demand and insist upon se- 
curity in such an asylum. The treaty, so far 
as it regulates the right of asnrlum at idl, is in- 
tended to limit this right in tne case of one who 
is proved to be a criminal fleeing from justice, 
so that, on proper demand and proceedings had 
therein, the government of the country of the 
asvlum shall deliver him up to the oountry 
where the crime was committed. And to this 
extent, and to this alone, the treaty does regu- 
late or impose a restriction upon the right of 
the government of the country of the asylum to 
protect the criminal from removal theref ron^' 

In the case before us, the plea shows that al- 
though Julian went to Peru with the neces- 
sary papers to procure the extradition of Eer 
under the treaty, those papers remained in his 
pocket and were never brought to light in. 
i'eru; that no steps were taken under them: 
and that Julian, in seizing upon the person of 
Eer and carrying him out oi the territory of 
Peru into the United States, did not act nor 
profess to act \mder the treaty. In fact, that 
treaty was not called into operation, was not 
relied upon, was not made toe pretext of ar- 
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rest, and the facts show that it was a clear case 
of kidnaping within the dominions of Peru, 
without any pretense of authoritv under the 
treaty or from the Government of the United 
Stotes. 

In the case of United States v. Baueeher, 
[pott,426] just decided, and considered with 
thii, the effect of extradition proceedings un- 
der a treaty was very fully considered; and it 
was there held that, when a party was duly 
surrendered, by proper proceedings, under the 
Treaty of 1842 with Great Britain, he came to 
tUs coimtry clothed with the protection which 
the nature of such proceedings and the true 
construction of the treats gave him. One of 
the rights with which be was thus clothed, 
both in regard to himself and In good faith to 
the count^ which had sent him here, was 
that he should be tried for no other offense 
than the one for which he was delivered under 
the extradition proceedings. K Eer had been 
brought to this country by proceedings under 
the Treaty of 1870-74 with Peru, it seems prob 
able, from the statement of the case In the rec- 
ord, that he might have successfully pleaded 
that he was extradited for larcenv and con- 
victed by the verdict of a liuy of embezzle- 
ment; for the statement in tne plea is that the 
demand made bv the President of the United 
States, if it had been put in operation, was for 
an extradition for larceny, although some forms 
of embezzlement are mentioned in the treaty as 
subjects of extradition. But it is quite a dif- 
ferent case when the plaintiff in error comes to 
this country in the manner in which he was 
brought here, clothed with no rights which a 
proceeding under the treatv could have given 
him, and no duty which this country owes to 
Peru or to him under tlie treaty. 

We think it very clear, therefore, that in 
invoking the jurisdiction of this oourt,upon the 
ground that the prisoner was denied a right 
conferred upon him by a treaty of Uie United 
States, he has failed to establish the existence 
of any such right 

The question of how far his forcible seizure 
in another countrv^ and transfer bv violence, 
force or fraud to this country, could be made 
avaflable to resist trial in the state court, for 
the offense now charged upon him is one 
whidi we do not feel Guled upon to decide, for 
in that transaction we do not see that the Con- 
stitution, or laws, or treaties, of the United 
States guarantee him any protection. There 
are autnorities of the highest respectability 
which hold that such forcible abduction is no 
sufficient reason why the party should not an- 
swer when brought within the jurisdiction of 
the court which haa the right to tJ^ him for such 
an offense, and presents no valid objection to 
his trial in such court. Among the authorities 
which support the proposiUon are the follow- 
ing: Bt parte Scott, 9 Bam. A C. 446 (1829) 
Lopes db SaUUr'e Gaeee, 1 Dearsly & B. C. C. 525 
State V. Smith, 1 BaOey (S. 0.) Law, 283 (1829) 
State V. Brewster, 7 Vt 118 (1835); Dow^s Case, 
18 Pa. 87 (1851); StaU y. Boss, 21 Iowa, 467 
(1866); The BUhmond v. U. S, 9 Cranch, 102. 

However this may be, the decision of that 
question is as much within the province of the 
state court as a question of common law, or of 
the law of nations, of which that court is 
bound to take notice, as it is of the courts of 
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. _ . . IV thdr decision. 

It must be remembered thkt thla view of the 
■abject does not leave the prisoner or the GoT- 
erumeatof Peru without remedyfor bU oiuu' 
Uiorlzed seizure withiu its territory. Even 
this treaty with that country providra for the 
extradition of persons charged with kidnap- 
ing, and on demaiid from Peru, Julian, the 
p^y who is ffuilty of il, could be muretidered 
■nd tried in its courts for this violation of its 
laws. The par^ himself would probably not 
be without redreea, lor he could aoe Juliiui in 
tD action of trespass and Uiae Imprisonment, 
and Lbs facta Mt out in the plea would without 
doubt sustain the action. Whether he oould 
r.-B] recover a aum lofBcient to justify the action 
^ * would probably depend upon moral upecti oi 
the case, which we cannot here consider. 

W» ffltuf therefore hold (Aot, to far a* aitg 
fae^ion t'n icAieh thii court eon rmM OUjudp- 
murU ^ Hit Supreme (hurt nf the Slate eflOt- 
tuii itpreeented to vt, llit j^tdgrnant mutt be af- 
peiuetL 
_ Trne copy. Tam: 

James B. UuKemiej, Clerk, Sop. Ooort, n. &. 



r] UHITED STATES. Plff.. 

V. 

WILLIAM HAnSCHER. 
(8ee S. a BepoitDT'a ed. ur-ttS.) 
Bktraatwn — in abtenee tf treatg, retta on eom- 
itif, net Mimtion — ntgoHa^^n for, mutt be 
bg Fiderai QoverTwnent — Athinirton Treaty — 
txtradiled perton can be tried only for erimt 
tpeeified in demand for turrendar. 

■L Apart from the p le 

■nbjeot, there «xMa no in 

one IndeiModeDt nation [l- 

tire* from ita Jostloe; rr 

baa often beMi made. It at 

oomlty. The light to a o- 

ORDiiedaaamenKthedi to 

■nottaer whlota not upi at 



a aof qucetlOD of tbta Una whloh can artae 
between tUi oeun^ and a foieign nation, tbe 
extcadtUoD nust b« neiotlated thronch t^ red- 
•lal Qovernment, and not by tlwt of a State, 
tbough the denuDd mav be tor a oilme oommltted 
■aalDst the law of that dtata. 
^rithmoatof the olvlUted mtlona of tbeworid 



faTerul»ted t^ tiestlee, an , 

nowto decide arlaee under the Treatrof Utt be- 
tween Great BrlUOo and tJie United BUuKa, oom- 
noolr called the Aahburton Treelr. 

Tbe defendant In Uiis oeae, bdnff ebaiged with 
murderonbcnrd an American veeeel onthebbih 
tees, fled to Bntlaod. aod waa demanded of tfae 
■rOTenuBOOt^ tbatoonntoy, and surrendered on 
BilB charce. Tbe dnmit Court of the DnltedBtatce 
tor the BonUieiii Dtatrlot of How T^fe, In whloh 
be waa tried, did not prooeed against trim for mur- 
der, but for a minor offenaa not Included Id the 
treaty of extradition; andthejudfeeof ttutoourt 
hare oertMed to thla courtfor tie judgment ttie 
queatton wbetlieraila oould be done. 

nils oouitbOMa: 

a That a treatr to wblob tbe Cnlted Statea la a 

law of tbe land, of whloli all oourts, state 

oatlonaUare to takejodldal nottoe, and by 
— •.! — ^_i.>-i. ^ •m\ie goKgned. to 



lartylsalawol 



eabr Wr.JvtttetUniMM, 



1 That, on a. aoued conttructlon ot the treaty 
under wblcb tbe defendant waa dellrered to lU 
country, and under the prooeedlnn by wUob this 
waa done, and Act* of CousreM on that aabjeot 

SMvUed Sutules. lectlooB ^nz, fan), he cannot 
irtuUy be tned tor any ononge other than mur- 



G. Tbe Inaty, tbe Acta of Caagnm, and tbe no. 
oeedlnn by which be was extnuUled, olotbe nlie 
with tbe rurht to exemption from trial for any 
other offenaa, udUI he has bad an opportunity to 
return to the oountry from whleb be was t^en foi 
tbe inupoae alone of trial for the offense speclOed 
tn tbe denuuid for hla surrender. The naUoml 
honor hIso requlree that good faltb shall be kept 
with the oountry wblob sunendeied tdou 

0. The dioumatanoe that the pttrty waa oonviotad 
of InfllotlnK eruel and uiiusual punbhment, on tbe 
same erlOencewblob wm produced befon-tbeooni- 
atitlns' maglstrata In Eusiand.ln theei'— "" — 



fKo. 827.1 

Argued md tvbmitled, March B, 1886. De- 

aided December 6, 1888. 

ON a certlflcate of division In oidnlon be 
tween the Judges of the Circuit Ctmrt at 
the Uniled Stales U>t the Southern District of 
New York. 
The case la stated by the court. 
Mr. John Ooode, 8olieilor-OeA.,lQT plaint- 
ill. 



Mr. Juttiee HUIer deUvered tbe opinion of 
the court: 

This case cornea before us on a certificate of 
division of opinion between the Judges htMing 
the Circuit Court of the Unitad Stales for Ae 
Southern District of New York, ariaing afta 
verdict of gtiilty and before ji " 



dictedbyagrandjury, for that, on the &th day 
of October, 1684, on the high seas, out of the 
Jtuiadictlon of any particular State of the 
United States, and within the admiralty and 
maritime junsdlctioti thereof, be, the said 
William Bauscher, beingthen and there seo- , 
ood mate of tbe MpJ.P. Chapman, unlaw- 
folly made an assault upon Janasen, one of tbe 
crew ot tbe vesael of wtdcb he waa an officer, 
and unlawfiiUy inflicted upon said Jai 



The statement of the divlrion of oidnlon be- 
_ language: 

foi 
upon the verdict, on a 



" This canw coming on to b 



motion In airest of Judgment, and also oi 
motion for a new tri^ before the two Jiidgea 
above mentioned, at such hearing the follow- 
ing gnestionB occurred: 

"'Fint The prisoner having been extradited 
upon a charge of murderon tbe high seas of 
one Janssen, under section SS80 V. S. R. S., 
bad the Circuit Court of the Southern District 
of New York jurledlction to put him to trial 
upon an Indictment under section SSil, U. S. 
R. S., charging bim with cruel and unusual 
punishment of the same man, he being one of 
the crew ot an American vetael of which tbe 
defendant was an officer, and mch punlahment 
consisting of the identical acta piOTed in tbe 
extradition proceedlngst 
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'Saooiid. Did or not the prisoner, onder the 
extradition tre«tT witb Great Britain, having 
heoi iomnderea apon a charge of morder, 
■oqiniie a rigbt to be exempt from proeeoution 
upon the charce set forth in the indictment, 
withoat being first afforded an opportunity to 
letom to Great Britahir 

"Third. Wasit error on the part of the trial 
lodge to oTerrule a plea to the jurisdiction of 
[4101 the court to tor the indictment under section 
6847 of the United States ReTised Statutes, 
charging the accused with cruel and unusual 
punishment of one Janssen, one of the crew of 
a Tessel of which accused was an officer, it hav- 
ing been establistied upon said plea that the 
accused was extradited under the Extradition 
Treaty with Great Britain, upon the charge of 
mua:der of the sam# TAnssen. :mder section 5889 
of the United States Bensea Statutes? 

"Fourth. Wasiterroron the part of the trial 
Judge to refuse to directa Terdict of acquittal, 
lifter it had been proyen that the accused was 
extradited under the Extradition Treaty with 
Great Britain, upon the charge of murder, it 
also appearing that in the proceedings prelim- 
inary to the warrant of extradition tlie same 
act was inyestiffated, and the same witnesses 
examined as at the trial? 

"In respect to each of which questions the 
Judges aforesaid were divided in opinion. 

"Wherefore, at the same term, at the re- 
quest of the United States Attorney, they have 
caused the points above stated to be certified 
undOT the seal of this court, together with a 
copy of the indictment and an abstract of the 
record, to the Supreme Court of the United 
States for final decision according to law. 

"WM. J. WALLAOB. 

"Chas. L. Bbnbdiot." 
The Treaty with Great Britain, under which 
the defendant was surrendered by that govern- 
ment to ours upon a charge of murder, is that 
of August 9, 1842, styled^' A Treaty to Settlp 
and Define the Boundaries Between the Ter- 
ritories of the United States and the Possessions 
. of Her Britannic Majesty in North America, for 
the Final Suppression of Uie African Slave 
Trade and for the Giving up of Criminals, 
Fugitive from Justice, in Certdn Cases." Stat 
at L. Vol 8, p. 576. 

With the exception of this caption, the tenth 
article of the treaty contains all that relates to 
the subject of exUtidition of criminals. That 
article is here copied, as follows: 

" It is agreed that the United States and Her 
Britannic liajesty shall, upon mutual requisi- 
tions by them, or their ministers, officers, or au- 
.... thorities, respectively made, deliver up to Jus- 
*^^J tice all persons who, being charged with the 
crime of murder, or assault with mtent to com- 
mit murder, or piracy, or arson, or robbery, or 
forgery, or the utterance of forged paper, com- 
mitted within the Jurisdiction of either, shall 
seek an asylum, or shall be found, within the 
territories of the other: provided that this shall 
only be done upon such evidence of criminality 
as, according to the laws of the place where the 
fugitive or person so charged shall be found, 
would Justify his apprehension and commit- 
ment for trial, if the oime or offense had there 
been committed: and tiie respective Judges and 
other magistrates of the two Governments shall 
have power, Jurisdiction, and authority, upon 
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complaint made msder oath, to israe a war> 
rant for the apprehension of the fugitive or per- 
son so charged, that he may be brought before 
such Judffes or other magistrates, respectively, 
to the end that the evidence of criminality may 
be heard and considered; and if, on such hear- 
ing, tibe evidence be deemed sufficient to sua> 
tarn the chaise, it shall be the duty of the 
«TMwfa<"g Judge or magistrate to certif v the 
same to the proper executive authority, that a 
warrant may issue for the surrender of such 
fugWve.- 

Kot only has the general subject of the ex* 
tradition of persons diarged with crime in one 
country, who have fled to and sought refuge in 
another, been matter of mpch consideration of 
late years by the executive departments and 
statesmen of the governments of the civilized 
portion of the world, by various publicists and 
writers on international law, and oy specialists 
on that subject, pa well as by the courts and 
Judicial tribunals of different countries, but the 
precise questions arising under this treaty, as 
presented by the certificate of the ludges in this 
case, have recentlv been very much discussed in 
this country and in Great Britain. 

It is only in modem times that the nations of 
the earth have imposed upon themselves the 
obligation of delivering these fugitives from 
Justice to the States where their crimes were 
committed, for trial and punishment This has 
been done generally by treaties made by one 
independent ^vemment with another, rrior 
to these treaties, and apart from them, it may 
be stated as the seneral result of the writers 
upon tntemationailaw that there was no well MIS] 
defined obligation on one country to deliver up 
such fugitives to another, and thou|;h such 
delivery was often made, it was upon the prin- 
ciple or comity, and within the discretion of 
the government whose action was invoked: and 
it has never been recognized as among those 
obligations of one government towards anoUier 
which rest upon established principles of inter 
national law. 

Whether in the United States, in the abeence 
of any treaty on the subject with a foreign na- 
tion from whose Justice a fugitive may be 
found in one of the States, and in the absence 
of any Act of Congress upon the subject, a 
8t<Ue can, throush its own judiciary or Exec- 
utive, surrender nim for trial to such foreign na- 
tion is a question which has been under con- 
sideration by the courts of this country with- 
out any very conclusive result. 

In the case of Daniel Waahhum, 4 Johns. 
Ch. 106. who was arrested on a charge of theft 
committed in Canada, and brought before 
Chancellor Kent upon a writ of haSea» carpus, 
that distinoruished Jurist held that, irrespective 
of all treaties, it was the duty of a State to sur- 
render fugitive criminals. Tne doctrine of this 
obligation was presented with great ability by 
that learned jurist; but shortly afterwards 
Chitf Justice Tilghman, in the case of Short v. 
Deacon, 10 8. &K. 125, in the Supreme Court 
of Pennsylvania, held the contrary opinion: 
that the delivery up of a fugitive was an affair 
of the executive branch of the National Gov- 
ernment, to which the demand of the foreisni 
power must be addressed; that Judges could 
not legally deliver up, nor could uey com- 
mand the Executive to do so; and that no 
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magistnle in Pennsylvania had the right to 
cause a person to be arrested in order to afford 
the Preudent of the United States an opportu- 
nitr to deliyer him up, because the President 
baa alrouly declared he would not do so. 

In the case of Sbknet ▼. JennMon, 14 Pet 
540 [80 U. S. bk. 10, L. ed. 5791, on a writ of 
error to the Supreme Court of Vermont, it ap- 
TNears that application had been made to tne 
I^^dent for the extradition of Holmes, a 
naturalized citizen of the United States, who 
was charged with haying committed murder in 
l^^^l Lower Canada. There beiDg then no extradi- 
tion treaty between the two goyemments, the 
President declined to act, through an alleged 
want of power. Holmes, haying been arrested 
under auUiority from Goyernor Jennison, of 
Vermont, obtained a writ of habeas corjma from 
the supreme court of that State, and the sheriff 
returned that he was detained under an order 
of t^e Qovemor, which commanded the sheriff 
to deUver him up to the authorities of Lower 
(Canada; and the supreme court of the State held 
tiie return suflScient On the writ of error 
from the Supreme Court of the United States 
two questions were presented: first, whether a 
writ of error would lie in such case from that 
court to the supreme court of the State; and 
second, whether the judgmeut of the latter court 
was right. The eight Judges who heard the case 
in this court were equaUy divided in opinion on 
the first of these questions, and therefore no 
authoritatiye decision of the principal question 
could be made. A yery able and learned opin- 
ion in fayor of the appellate jurisdiction of the 
Supreme Court of the United States, and 
against the right attempted to be exercised by 
the Goyernor of Vermont, was delivered by 
Chief Justies Taney, with whom concurred 
Jystice$ Story, McLean and Wayne. Justices 
Thompson, Barbour and Catron delivered 
separate opinions, denying the power of the 
Supreme Court of the United States to revise 
the judgment of the Supreme Court of Ver- 
mont. These latter, with whom concurred 
Justice Baldwin, did not express anjr clear 
opiuion upon the power of the authorities of 
the State of Vermont, either executive or judi- 
cial, to deliver Holmes to the Government of 
Canada; but, upon return of the case to the su- 
preme court of that State, it seems that that 
court was satisfied, by thearguments of the chief 
justice and those who conoiured with him, of 
the error of its position, and Holmes was dis- 
charged. In the final disposition of the case 
the court uses the following lansniage: 

" I am authorized by my breuiren, says the 
chief justice, "to say, that, on an examina- 
tion of this case, as decided by the Supreme 
Court of the United Stat^, they think, if the 
r^i^^i return had been as it now is, a majority of that 
^ court would have decided that Holmes was 

entitled to his discharge, and that the opinion 
of a majority of the Supreme Court of the 
United States was also adverse to the exercise 
of the power in question by any of the separate 
States of the Union. The judgment of the court 
therefore is that Holmes be discharged from 
bis imprisonment." En parte Holmes, 12 Vt. 
681. 

The Court of Appeals of New York, in the 
case of People ▼ OurHs, 50 N. T. 821, also de- 
cided that an Act of Uie Legislature of that 
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State authorizing the rendition to f orain States 
of fugitives from Justioa was in conflict with 
the Constitution of the United States. This was 
in 1872. 

The question has not slnoe arisen so as to be 
decided by this court, but there can be MtUe 
doubt of uie soundness of the opinion of Ohitf 
Justice Taney, that the power exerdaed bj the 
Goyernor of Vermont is a part of the foreign 
intercourse of this countiy which has undoaot- 
edly been conferred upon the Federal GoTsm- 
ment; and that it Is clearly included hi the 
treaty-making p^ower and the corresponding 
power of appointing and receiving ambaasadoEB 
and other public ministers. There is no neoee- 
dty for the States to enter upon ths xeladoni 
with foreign nations which are neccwarily im- 
plied in the extradition of fugitivei from Jus- 
tice found within the limits of the State, as 
there is none why they should in their own 
name make demand upon foreign nations for 
the surrender of such fugitives. 

At this time of day, and after the repeated 
examinations which have been made l^ this 
court into the powers of the Federal Qovem- 
ment to deal with all such international oues- 
tions exdusiyely, it can hardly be admitted 
that, even in the absence of treaties or Acts of 
Congress on the subject, the extradition of a 
fugitive from justice can become the subject of 
negotiation between a State of this Union and 
a foreign government 

Fortunately, this question, with others which 
might arise in the absence of treaties or Acts of 
Congress on the subject, is now of yery little 
importance, since, with nearly all the nations 
of the world with whom our relations are such 
that fugitives from justice may be found within 
their dominions or within ours, we haye treaties 
which govern the rights and conduct of the 
parties In such cases. These treaties are also 
supplemented by Acts of Congress, and both [415] 
are in their nature exclusive. 

The case we have under consideration arises 
under one of these treaties made between the 
United States and Great Britain, the country 
with which, on account of our intimate rela- 
tions, the cases requiring extradition are likely 
to be most numerous. This Treaty of 1842 is 
supplemented by the Acts of Congress of Au- 
gust 12, 1848, 9 Stat at L. 802, and March 8, 
1869, 15 3tAt. at L. 387, the provisions of which 
are embodied in sections 5270, 5272 and 5275 of 
the Revised Statutes, under Title LXVI, '*Ex- 
tradition." 

The treaty itself, in reference to the very 
matter suggested in the questions certified by 
the judges of the circuit court, has been madw 
the subject of diplomatic negotiation between 
the Executive Department of this country and 
the Gk>yemment of Great Britain in the cases of 
Window and Latoreriee, Winslow, who was 
charged with foTgerj in the United States, had 
taken refuge in Engwnd, and, on demand being 
made for his extradition, the foreign office (3 
that country required a preliminary pledge 
from our Gk)vemment that it would not try him 
for any other offense than the forgery for 
which he was demanded. To this Mr. Fish, 
the Secretary of State, did not aocede, and was 
informed that the reason of the demand on the 
part of the British €k>yeminent was that one 
Lawrence, not long previously extradited under 
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the same treatj, had been prosecuted in the 
courts of this country for a different offense 
from that for which he had been demanded 
from Great Britain, and for the trial of which 
he was deliyered up by that government. Mr. 
Fish defended the right of the government or 
State in which the offense was committed to 
try a person extradited under this treaty for 
any otner criminal offense, as well as for the 
one for which the extradition had been de- 
manded; while Lord Derby, at the head of the 
foreign office in England, construed the treaty 
as requiring the government which had de- 
manded the extradition of an offender against 
its laws for a prescribed offense, mentioned in 
the treaty and in the demand for his extradition, 
to try him for that offense and for no other. 
The correspondence is an able one upon both 
sides, and presents the question which we are 
now required to decide, as to the construction 
of the treaty and the effect of the Acts of Con 
firess alreaoy dted, and of a Statute of Qreat 
firitain of 1870 on tiie same subject The nego- 
tiations between the two governments, how- 
ever, on that subject were mconclusive in any 
other sense than that Winslow was not delivered 
up and Lawrence was never actually brought 
to judgment for any other offense than that for 
which bis extradition was demanded. 

The question was also discussed in the House 
of Lords, and Lord Derby stated and defended 
his views of the construction of the treaty with 
marked ability, while he conceded that the Act 
of Parliament on that subject, which declared 
that the person extradited could be tried for no 
other offense than that for which he had been 
demanded, had no obllcatoiy force upon the 
United States as one of the parties to the treaty. 
Foreign Relations of the United States, 1876-7, 
p. 20?-807. 

The subject was also very fully discussed by 
Mr. William Beach Lawrence, a very learned 
auUiority on matters of international law, living 
in this country, in severed published articles. 
Albany Law Journal, Vol. 14, p. 86; Vol. 15, p. 
224; Vol 16, p. 861. In these the author, with 
ills usual abmty, maintains the propodtionthat 
a person deliv^ed up under this treaty on a de- 
mand charging him with a specific offense, 
mentioned in it, can only be tried by the 
county to which he is debvered for that spe- 
dflc offense, and is entitled, unless found guilty 
of that, to be restored in safety to the country 
<if his asylum at the time of his extradition. 

A very able article arising out of the same 
public discussion at that time; to wit, 1876, is 
lound in the American Law Review^ said to 
have been written by Judg6 Lowell, of the 
United States Court at Boston, in which, after 
an examination of the authorities upon the fi^en- 
eral rule, independent of treaties, as found in 
the continental writers on international law, he 
says, that rule is that the person whose extra- 
dition has been granted cannot be prosecuted 
and tried except for the crime for which his 
extradition has been obtained; and, entering 
upon the question of the construction of the 
Treaty of 1842, he gives to it the same effect in 
regard to that matter. 10 Am. Law Review, 
1876-6, p. 617. 

Mr. David Dudley Field, in his draft of an 
outline for an international code, published 
about the same time, adopts the same principle. 
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Field's International Code, g 287, p. 122. It is 
underatood that the rule which he lays down 
represents as well what he understands to be ex* 
isong law, as also what he supposes it should be. 

A veiy learned and careful work published in 
this oountry by Mr.Spear,in 1884, after consider- 
ing all the correspondence between our Govern- 
ment and Qreat Britain upon the subject, the de> 
bate in the House of lioras, the artides of Mr. 
Lawrence and Judge Lowell, as well as the treat- 
ise of Mr. Clarke, an English writer, with a very 
exhaustive examination of all the decisions in 
this country relating to this matter, arrives at 
the same conclusion. This examination by Mr. 
Spear is so full and careful that it leaves noth- 
ing to be desired in the way of presentation of 
authorities. 

The only English work on the subject of ex- 
tradition we have been able to find which dis- 
cusses this subject is a small manual by Edward 
Clarke of Lincoln's Inn, published in 1867. He 
adopts the same view of the construction of 
this treaty and of the general principles of in- 
ternational law upon the subject which we 
have just indlcatea. 

Turning to seek in judicial decisions for au- 
thority upon Uie subject, as might be antici- 
pated, we meet with nothing in the English 
courts of much value, for the reason that 
treaties made by the Crown of Great Britain 
with other nations are not in those courts con- 
sidered as part of the law of the land; but the 
rights and the duties ipt>wingout of those treat- 
ies are looked upon m that oountry as matters 
confided wholly for their execution and enforce- 
ment to the executive branch of the govern- 
ment. Speaking of the Ashburton Treaty of 
1842, which we are now construing, Mr. 
Clarke says, that "In England the common 
law being held not to permit the surrender of 
a criminal, this provision could not come into 
effect without an Act of Parliament, but in 
the United States a treaty is as binding as an 
Act of Congress." Clarke, Extradition, 88. 

This difference between the judicial powen 
of tiie courts of Great Britain and of this country 
In regard to treaties is thus alluded to by Chii^ 
Justice Marshall, in Uie Supreme Court of the 
United States: 

'^A treaty is in its nature a contract between 
two nations, not a legislative Act. It does not 
generally effect, of itself, the ortject to be ao- 
complished, especially so far as its operation ia 
infraterritorial, but is curried into execution by 
the sovereign power of the respectiv? parties to 
the instrument In the United States a differ- 
ent principle is established. Our Constitution 
declares a treaty to be the law of the land. It 
is (consequently to be regarded in courts of 
justice as equivalent to an Act of the Legisla- 
ture, whenever it operates of itself without the 
aid of any legislative provision. But when the 
terms of the ^pulation import a contract, when 
either of the parties engages to perform a par- 
ticular act, the treaty addresses itself to the 
political, not the judicial department; and the 
Legislature must execute the contract before it 
can become a rule for the court." Foster v.NeU- 
«m, 2Pet 258, 814 [27 U. S. bk. 7,L. ed.41(K. 

4m, 

This whole subject is fully considered in the 
Head-Money Ccuee, 112 U. S. 680 [28: 798]. ia 
which the effect of a treaty as a part of the law 
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of the land, as distinguished from its aspect as 
a mere contract hetween independent nations, 
Is expressed in the following language: 

" A treaty is primarily a compact between 
independent nations. It depends for the en- 
forcement of its provisions on the interest and 
the honor of the ^yemments which are parties 
to it. If these fail, its infraction becomes the 
subject of international negotiations and rec- 
lamations, so far as the injured party chooses to 
seek redress, which may in the end be enforced 
by actual war. It is obvious that with all tiiis 
the judicial courts have nothing to do and can 
give no redress. But a treaty ma^ also contain 
provisions which confer certain nghts upon the 
citizens or subjects of one of the nations resid- 
ing in the territorial limits of the other, which 
partake of the nature of fmunicipal law, and 
which are capable of enforcement as between 

Brivate parties in the courts of the country. An 
lustration of this character is found in treaties 
which regulate the mutual rights of citizens and 
subjects of the contracting nations in rc^rd to 
[41ti rights of property by descent or inheritance, 
when the individuals concerned are aliens. The 
Constitution of the United States places such 

E revisions as these in the same categonr as other 
Lws of Congress, by its declaration that 'This 
Constitution and the laws made in pursuance 
thereof, and all treaties made or which shall be 
made under authority of the United States, shall 
be the supreme law of the land.' A treaty, then, 
is a law of the land, as an Act of Congress is, 
whenever its provisions prescribe a rule by 
which the rights of the private citizen or subject 
may be determined. And when such rights are 
of a nature to be enforced in a court of justice, 
that court resorts to the treaty for a rule of de- 
cision for the case before it as it would to a stat- 
ute." See also Chew Ueong v. U. 8. 112 U. 8. 
686, 540, 565 [28: 770, 771, 780]. 

The Treaty of 1842 being, therefore, the su- 
preme law 01 the land, of which the courts are 
lx)und to take judicial notice, and to enforce in 
any appropriate proceeding Uie rights of per- 
sons growing out of that treaty, we proceed to 
inquire, in the first place, so far as pertinent to 
the questions certificKl by the circuit judges, into 
the true construction of the treaty. We have 
already seen that, according to the doctrine of 
publicists and writers on international law, the 
country receiving tiie offender against its laws 
fiom another country had no right to proceed 
against him for any other offense than that for 
which he had been delivered up. This is a 
principle which commends itself as an appro- 
priate adjunct to the discretionary exercise 
of the power of rendition, because it can hardly 
be supposed that a government whidi was un- 
dei no treaty obligation, nor any absolute obU- 
sation of public duty, to seize a person who had 
found an asylum within its bosom and turn 
him over to another country for trid would be 
[420] willing to do this, unless a case was made of 
some specific offense of a character which just- 
ified the government in depriving the party of 
his asylum. It is unreasonable tluit the country 
of the asylum should be expected to deliver up 
such person to be dealt wiu by the demanding 
government, without any limitation, implied or 
otherwise, upon its prosecution of the party. 
In exerddnff its discretion, it might be very 
willing to ddver up offenders against sudi laws 
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as were essential to the protection of life, liber- 

Sf and person, while it would not be willing to 
this on account of minor misdemeanors or of 
a certain class of political offenses m which it 
would have no interest or sympathy. Accord- 
ingly, it has been the policy of all governments 
to grant an asylum to persons who have lied 
from their homes on account of political dis- 
turbances, and wlio might be there amenable to 
laws framed with regard to such subjects, and 
to the personal allegiance of the party. In many 
of the treaties of extradition between the civil- 
ized nations of the world, there is an express ex- 
clusion of the rij^ht to demand the extradition 
of offenders against such laws, and in none of 
them is this class of offenses mentioned as being 
the foundation of extradition proceedings. In- 
deed, the enumeration of offenses in most of 
these treaties, and especially in tiie treaty now 
under consideration, is so specific, and marked 
by such a clear line in regard to the magnitude 
and importance of those offenses, that it is im- 
possible to give anv other interpretation to it 
than that of the exclusion of the right of extra- 
dition for any others. 

It is, therefore, very clear that this treaty did 
not intend to depart in this respect from the rec- 
ognized public law which haa prevailed in the 
absence of treaties, and that it was not intended 
that this treaty should be used for any other 
purpose than to secure the trial of the person 
extradited for one of the offenses enumerated in 
the treaty. This is not only apparent from the 
general principle that the specific enumeration 
of certain matters and things Implies the exclu- 
sion of all others, but the entire face of the trea- 
ty, including tiie processes by which it is to be 
carried into effect, confirms this view of the sub- 
ject It is unreasonable to suppose that any de- 
mand for rendition framed upon a general rep- 
resentation to the government of the asylum, (if 
we may use such an expression) that the party 
for whom the demand was made was guilty of 
some violation of the laws of the coan^ which 
demanded him, without specifying any partic- 
ular offense with which he was oiarged, and 
even without specifying an offense mentioned 
in the treaty, would receive any serious atten- 
tion; and vet such is the effect of the construc- 
tion that the puty is properlv liable to trial for 
any other offense than that for which he was 
demanded, and which is described in the treaty. 
There would, under that view of the subject, 
seem to be no need of a description of a specific 
offense in maklne the demand. Bat, so far 
from this being admissible, the treaty not on] v 
provides that the party shall be charged with 
one of the crimes mentioned; to wit, murder, 
assault with intent to commii murder, piracy, 
arson, robbery, forgery, or the utterance of 
forged paper, out tlutt evidence shall be pro- 
du^ to the judge or magistrate of the country 
of which such*demand is made, of the commis- 
sion of such an offense, and that this evidence 
shall be such as according to the law of that 
country would justify the apprehension and 
commitment for trial of the person so charged. 
If the proceedings under which the party is 
arrested in a country where he is peaceably and 
quietly living, and to the protection of whose 
laws he is entitled, are to have no influence in 
limiting the prosecution in the country where 
the offense is charged to have been committed, 
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there is Ycrj little oae for this purtkiilarity in 
chargine a specific offense, requiring that of- 
fense to De one mentioned in the treaty, as well 
as sol&ctent evidence of Uie party's guilt to put 
him upon trial for it. Nor can It be said that, 
in the exerdse of such a delicate power under 
a treaty so well guarded in every particular, its 
proTisToDS are obligatory alone on the State 
which makes the sumnder of the f ugiUve, and 
that that fugitive passes into the hands of the 
oountry which charges him with the offeuse, 
free from all the positive reoulrements and Just 
implications of the treaty under which the trans- 
fer of his person takes place. A moment before 
he is under the prot^^on of a government 
which has afforded him an asylum from which 
he can only be taken under a ^ery limited form 
of procedure, and a moment after he is found 
in the possession of another sovereignty by virt- 
ue of that prooeedinff, but devestra of all the 
Hffhts which he had me moment before, and of 
all the rights which the law governing that pro- 
ceeding was intended to secure. 

If upon the face of this treaty it could be seen 
[4221 ^^ ^^ ^^^ object was to secure the transfer of 
'* an individual from the Jurisdiction of one sover- 
eignty to that of another, the argument might 
be sound; but as this right of transfer, the right 
to demand it, the obligation to grant it, the pro- 
ceedings under which it takes place, all show 
that it IS for a limited and defined purpose that 
the transfer is made, it is impossible to conceive 
of the exercise of Ji^isdiction in such a case for 
any other purpose than that mentioned in the 
treaty, and ascertained by the proceedings un- 
der which the partv is extradited, without an 
implication of naua upon the rights of the party 
extradited and of bad faith to the counti^ 
which permitted his extradition. No such view 
of solemn public treaties between the great na- 
tions of the earth can be sustained by a tribu- 
nal called upon to give Judicial construction to 
them. 

The opposite view has been attempted to be 
maintained in this country, upon the ground 
that there is no express limitation in the treaty 
of the right of the country in which the offense 
was committed to try the person for the crime 
alone for which he was extradited, and that 
once being within the Jurisdiction of that coim- 
try, no matter by what contrivance or fraud, 
or by what pretense of establishing a chaige 

groinded for oy the extradition treaty he may 
ave been brought within the Jurisdfiction, he 
is, when here, liable to be tried for any offense 
against the laws as though arrested her^ origi- 
nally. This proposition of the absence of ex- 
press restriction in the treaty of the ri^ht 
to try him for other offenses than that for 
which he was extradited, is met by the mani- 
fest scope and object of the treaty itself. The 
caption of the treaty, already quoted, declar- 
ing that its purpose is to settle the bound- 
ary line between the two governments; to pro- 
vide for the final suppression of the Afncan 
slave trade; adds, "and for the giving up of 
criminals, fugitives from Justice, in certain 
eaaei." The treaty, then, requires, as we have 
alreadv said, that there shall oe given up„ upon 
requidtions respectively made by the two gov- 
ernments, all persons barged with any of the 
seven crimes enumerated; and the provisions 
giving a party an examination before a proper 
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tribunal, in which, before he shall be delivered 
up on this demand, it must be shown that the 
offense for which he is demanded is one ot 
those enumerated and that the proof is suffi- 
cient to satisfy the court or manstrate before 
whom this examination takes place that he ia 
guilty, and such as the law of the State of the 
asylum requires to establish such guilt, leave 
no reason to doubt that the fair purpose of the 
treaty is that the person shall he delivered up 
to be tried for that offense and for no other. 

If there should remain any doubt upon this 
construction of the treaty itself, the language 
of two Acts of Congress, heretofore cit^, in- 
corporated in the Kevised Statutes, must set 
this question at rest. It is there declared (Rev. 
Stat. § 5272), the two preceding sections hav- 
ing provided for a demand upon this country 
and for the inquiry into the guilt of the party, 
that " It shall be lawful for the Secretary of 
State, under his hand and seal of office, to or- 
der the person so committed to be delivered to 
such person or persons as shall be authorized 
in the name and on behalf of such foreign gov 
emment, to be tried for the crime of uhieh tuck 
nenon ehaU he io accused, and such person shall 
be delivered up accordingly." 

For the protection of persons brought into 
this country by extradition proceedings from a 
foreign country, section 5275 of the Revised 
Statutes proviaes: 

** Whenever any person is delivered by any 
foreign government to an a^ent of the united 
States, for the purpose of being brought with- 
in the United States and tried for any crime of 
which he is duly accused, the President shall 
have power to take all necessary measures for 
the transportation and safe keeping of such ac- 
cused person, and for his security against law- 
less violence, until the final conclusion of his 
trial for the crimes or offenses specified in the 
warrant of extradition, and until his final dis- 
charge from custody or imprisonment for or 
on account of such crimes or offenses, and for 
a reasonable time thereafter, and may employ 
such portion of the land or naval forces of the 
UnittMl States, or of the militia thereof, as may 
be necessary for the safe keeping and protec- 
tion of the accused." 

The obvious meaning of these two statutes, 
which have reference to al! treaties of extradi- 
tion made by the United States, is that the 
party shall not be delivered up Xxj this govern- 
ment to be tried for any other offense than that 
charged in the extraaition proceedings; and 
that, when brought into this country upon 
similar proceedings, he shall not be arrested or 
tried for any other offense than that with 
which he was charged in those proceedings, 
until he shall have had a reasonable time to 
return unmolested to the countty from which 
he was brought. This is undoubtedly a con- 
gressiontd construction of the purpose and 
meaning of extradition treaties such as the one 
we have under consideration, and whether it is 
or not it is conclusive upon the judiciary of the 
right conferred upon persons brought from a 
foreign country into tms under sneb proceed- 
That right, as we understand it, is that he 
shall be tned only for the offense with which 
he is charged in the extradition piooeedinn 
and for which he was delivered \xp\ and that If 
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not tried for that, or after trial and acquittal, he 
■hall liaTO a reaaonable time to leave the coun- 
try before he is arrested upon the charge of any 
oUier crime committed prevloufl to his extradi- 
tion. 

Thia precise question has been frequently 
considered by courts of the highest respecta- 
bility In this country. One of the earliest cases 
UihaicithBUhiUdBtate$Y,Ocadwea, 8 Blatchf. 
181. Caldwell was extradited from Canada, 
in 1870, under the Treaty of 184d with Great 
Britain, charged with forgery. He was not 
tried for this offense, howeyer, but was tri^ 
and convicted for bribing an officer of the 
United States— an offense not designated in 
that treaty. In the Circuit Court of the United 
States, held by Jn^ Benedict, Caldwell called 
the attention of the court to this fact, and 
claimed that under the treaty he could not be 
tried for any offense committed prior to his ex- 
traditicm other than the one charged in the pro- 
ceedings. To this plea the Qovemment inter- 
posed a demurrer, which was sustained, and 
ttie prisoner was tried, convicted and punished 
for the bribery. Judge Benedict said that 
" YHiile abuse of extraoition proceedings, and 
want of good faith in resorting to them, doubt- 
less conratute a good cause of complaint be- 
tween the two governments, such complaints 
(425] do not form a proper subject of investigation 
in the courts, however much those tribunals 
mfi^ht regret that they should have been per- 
mitted to arise. * * * But whether extradited 
in good ffdth or not, the prisoner, in point of 
fact, is within the jurisdiction of the court, 
charged with a crime therein conunitted; and 
I am at a loss for even a plausible reason for 
holding, upon such a plea as the present, that 
the court is without jurisdiction to try him. 
* * * And I cannot say that the fact that the 
defendant was brought within the lurisdiction 
by virtue of a warrant of extradition for the 
crime of forgery affords him a legal exemption 
from prosecution for other crimes by him com- 
mitted." 

The next case, tried before the same court, 
was that of United 8tate$ v. Lawrence, 18 
Blatchf. 21^. Lawrence was extradited from 
Ireland and brought into this country under 
the Treaty of 1843 on a charge of a single and 
specific forgery. He was indicted and put upon 
his trial for other forgeries than that specified 
in the extradition proved ings. To his trial for 
any other forgery than that he objected, by 
proper pleadings, on the ground that under 
the Treaty with Qreat Britain he could not be 
•o tried for other forgeries. Judge Benedict 
held that he could be so tried; and he was tried 
and a verdict of guilty was rendered. It ap- 
pears, however, but not very clearly ^m any 
report of the case, that, though tried and con- 
victed, and having pleaded guilty to Uie other 
offenses of forgery, he was admitted to bail 
and no judgment was ever pronounced. Judge 
Benedict, adverting to the case of United States 
V. CaldweU, and to a decision of the Court of 
Appeals of New York in Adrianee v. Lagrate, 
89 N Y. 110, proceeded to say: 

" This ground of defense is therefore dis- 
missed, imh the remark that an offender 
against the justice of his country can acquire 
no rights bv defrauding that justice. Between 
him and the jusUce he has offended no rights 
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•ccrua to the offender by flight He remains 
at all times, and everywhere, liable to be called 
to answer to the law zor his violations Uiereof, 
provided he comes within the reach of ifei 
arm." 

And in addition to the proposition urged in 
^e Caldwell case, that a question of that char- 
acter arising on the trea^ is exclusively for [4261 
the consideration of the Executive Deparbmenti ^ 
of the respective governments, he proceeds to 
say: 

" It is true that It (the Act of Congrev) ■•- 
sumes, as well it may, that the offender will 
be tried for the offense upon which his surren- 
der is asked; but there are no words indicating 
that he Is to be protected from trial for all other 
offenses. The absence of any provision indi- 
cating an intention to protect from prosecution 
for other offenses, In a statute having no other 
object than the protection of extradited offend- 
ers, Is sufficient to deprive of all force the sug- 
gestion that the Act of 1889, as a legidatlve 
Act, gives to the Treaty of 1842 the construc- 
tion contended for by the accused." There are 
perhaps two or three other cases In which the 
circuit or district judges of the United States 
have followed these dedsions rendered by Judge 
Benedict. 

On the other hand. Judge Hoffman, of the 
District Court of California, in the case of 
United States v. Watts, 8 Sawy.870. decided that 
the defendant, having been surrendered under 
the Extradition Treaty of 1842 by Qreat Brit- 
ain, could not be tried for other offenses than 
those enumerated in that treaty, and supported 
this view with a very learned and able opinion. 
Judge Deady, of the District Court of Orecron, 
hi Be parte Eibbe, 26 Fed. Hep. 421, 481, l^eb- 
ruary 4, 1886, held, in regard to the Treaty of 
1842, that for a government to detain a person 
extradited under that trea^ for any other 
charge than the one for which he bad been sur- 
rendered "would be not only an infraction of 
the contract between the parties to the treaty, 
but also a violation of the supreme law of this 
land in a matter directly involving bis personal 
rights. A right of person or property, secured 
or recognized by treaty may be set up as a de- 
fense to a prosecution in disregard of either, 
with the same force and effect as if such right 
was secured by an Act of Congress." 

But perhaps the most important decisions on 
this question are to be found in the highest 
courts of the States. 

The case of Adrianee v. Lagrave [eupraj, has 
been cited as supporting the doctrine held by 
Judge Benedict, and undoubtedly the laneua^ 
of the opinion delivered by Chief Juettce 
Church, for the court in that case adopts the 
reasoning of Judge Benedict's opinion. Con- [427] 
sidering the high character of that court, it 
may be proper to make an observation or two 
on that case. First It seems that while La- 
grave was held for trial in this country under 
extradition proceedings, by which he was re- 
moved from France under the Treaty of 1848 
with that nation, being out on bail, he was ar- 
rested under a writ in a civil suit for debt, 
which Issued from one of the courts of the 
State of New York. He made application by 
a writ of habeaeeorpue to be released from this 
arrest, on the ground Uiat ho was protected 
from it by the terms of Uie treaty under which 
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be was surrendered, which, in that re^)ect, are 
similar to those of the Treaty of 1842 with 
Great Britain. The difference between serving 
process in a civil action brought by a private 
party, whether arrest be an incident to that 
process or not, and the indictment and prose- 
cution of a person similarly situated for a crime 
not mentioned in the treaty of extradition im- 
der which the defendant was by force brought 
to this countiy, is too obvious to need com- 
ment And while it is unnecessary to decide 
now whether he could be so served with proc- 
ess in civil pnx^edincs, it does not follow that 
he would be equally liable to arrest, trial and 
conviction for a crime, and especially a crime 
not enumerated in the extradition treaty and 
committed before his removal. Second. The 
case of Adrianee v. Lagrave was decided in the 
supreme court of the State by an order dis- 
charging Lagrave from arrest under the writ, 
and the writ was vacated. This judgment was 
the unanimous opinion of the court, in which 
sat three eminent judges of that State; to wit, 
Daniels, Davis and Brady. In the court of ap- 
peals this judgment was reversed by a divided 
court, Jvdgei Folger and Grover dissenting. 

While this is &lieved to be the onlv decis- 
ion in the highest court of a State adopting that 
view of the JAW, there are three or four cases 
decided by appellate courts of other States 
holding a direcUy opposite doctrine. 

The first of these Is Commonwealth v. JSotMt, 
18 Bush (Ky.), 697. Hawes wad demanded 
from the Dominion of Canada under the Treaty 
[428] of 1842 on four indictments charging him with 
as many acts of forgery, and was delivered up 
on three of them. He was brought to trial on 
two of these indictments in the courts of Ken- 
tucky and acquitted, while the other two were 
dismsssed on motion of the attorney for the 
Commonwealth. There were, however, other 
indictments pending against hiin, charging him 
with embezzlement, and on one of these a mo- 
tion was made to bring him to trial Upon 
this motion the question was raised whether, 
under the circumstances in regard to the ex- 
tradition, he could be tried for that offense. 
Judge Jackson, before whom the case was 
pending in the Kenton County Criminal Court, 
deddea that he was bound to take judicial no- 
tice of the Treaty of 1842 between the United 
States and Great Britain, and that the defend- 
ant could not be tried for any offense for which 
he was not extradited, although he was within 
the power of the court, as the treaty was tile 
supreme law of the land. By the terms of that 
treaty he held that Hawes could be tried 
for no other offense, because that trea^ pro- 
vides only for extradition in certain cases and 
under certain circumstances of proof, and that 
the right of asvlum is to be held sacred as to 
anytldng for which the party was not and could 
not be extradited. He adds: 

"I do not mean to say that he [Hawes] may 
not hereafter be tried; but what I mean to say 
is that, in the face of the treatv herein referred 
to, he is not to be tried until there Is a reason- 
able time ffiven him to return to the asylum 
from which he was taken.** 

llie case was carried to the Court of Appeals 
of Eentucliy, in which the whole matter was 
fully discussed, the opinion of the court, averv 
able one, being delivered by Ohitf Ju&tioelAsA' 
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say, in 1878. The substance of the opinion \m 
thus stated in the syllabus: 

*'l. Extradited crimiDals cannot be tried for 
offenses not named in the treaty, or for offenses 
not named in the warrant of extradition. A. 
prisoner extradited from the Dominion of Can- 
ada under article 10 of the Treaty of 1842, be- 
tween the United States and Great Britain, can- 
not be prooeeded against or tried in this State 
for any other offenses than those mentioned in 
the treaty, and for which he was extradited, 
without first being afforded an opportunity U> 
return to Canada; and, after being acquitted on 
trials for the offenses for which he was extra- 
dited, he cannot be lawfully held in custody ta 
answer a charge for which he could not be pat 
on trial." 

*'8. The right of one government to demand 
and receive from another the custody of an of- 
fender who has sought asylum upon its soil* 
depends upon the enstence of treaty stipula- 
tions between them, and in all cases is derived 
from, and is measured and restricted by, the 
provisions, express or implied, of the treaty." 

in 1881 a case involving the same question 
came before the Texas Court of Appeals {Bland- 
ford V. State, 10 Tex. Ct of App. 627). in which 
the same principles were asserted as in that of 
Hawes. The case seems to have been very well 
considered, and the authorities up to that date 
were fully examined. 

In 1888 the same question came before the 
Supreme Court of Ohio, in State v. Vandernool^ 
80 Ohio St. 273. Vanderpool and Jones, hav- 
ing been delivered up under the Treaty of 1842 
by the Dominion of Canada for offenses speci- 
fied in that treaty, were tried, convicted and 
sentenced to the penitentiary for the crimes for 
which thejr were extradited. They were after- 
wards indicted for other offenses, to which they 
pleaded in abatement that by reason of the facta 
already stated they could not be tried for these 
latter offenses until a reasonable time had 
elapsed after the expiration of their sentences 
for the crimes of which they had been con- 
victed. The Supreme Court of Ohio, to which 
the case came on appeal from the judgment of 
the Court of Common Pleas, sustained this 
view; and this was done upon the same general 
reasoning, already stated, as to the construc- 
tion to tS placed upon the AshbUrton Treaty, 
of the obligations of that treaty as a law of the 
land, and of the rights conferred upon the party 
who was arrested and extradited under its pro- 
visions. 

Upon a review of these decisions of the fed- 
eral and state courts, to which majr be added 
the opinions of the distinguished writers which 
we have cited in the earlier part of this opinion, 
we feel authorized to state that the weight of 
authority and of sound principle are in favor 
of the proposition that a person who has been 
brought within the jurisdiction of the court by 
virtuejof proceeding under an extradition 
treaty can only be tned for one of the offenses 
described in that treaty, and for the offense 
with which he is charged in the proceedings for 
his extradition, until a reasonable time and op- 
portunity have been given him, after his release 
or trial upon such charge, to return to the coun- 
try from whose asylum he had been forcibly 
taken under those proceedings. 

Two other observations reniain to be made. 
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One of these Is that the operation of this prin- 
ciple of the recognition of the rights of fois- 
oners nnder such circumstances ay the courts 
before whom they are brought for trial, rdieves 
the relations between the Executive Depart- 
ment of the United States €k>yemment ana the 
courts of a State before whom such case may 
be pending, of a tension which has more than 
once become very delicate and yeir trouble- 
some. Of course, the interference of the exec- 
utive branch of the Federal Qovemment, when 
it may have been called upon by the nation 
which has delivered up a person to be tried for 
an ofFense against the laws of a State, with the 
proceedings of a state court In such case, is 
liliLely to be resented by such court; and yet, if 
the only mode of enforcing the obligations of 
the treaty ia through the action of the respect- 
ive national governments, it would seem that 
the government appealed to ought to have the 
right to see that the tre&ty is faithfully ob- 
served, and the rights of parties under it pro- 
tected. In Qreat Britain the control of sudi 
nyitters would undoubtedly be recognized by 
any court to be in the Crown; but in this coun- 
try such a proposition is, to say the least, not 
unaccompanied by serious embarrassments. 
The principle we have here laid down removes 
ibis difficulty; for under the doctrine that the 
treaty is the supreme law of the land, and is to 
be observed by all the courts, state and national, 
"anything in the laws of the States to the con- 
trary notwitlistanding/' if the state court should 
foil to give due effect to the rights of the party 
under me treaty, a remedy is found in the ju- 
1 43 1 1 ^c^^l branch of the Federd (government, which 
' ^ bas been fully recognized. This remedy n by 
a writ of error from the Supreme Court of the 
United States to the state court which may have 
committed such an error. The case beiaff thus 
removed into that court, the just effect ana ope- 
ration of the treaty upon the rights asserted by 
the prisoner would be there oecided. If the 
party, however, is under arrest and desires a 
more speedy remedy in order to secure his re- 
lease, a writ of habea$ corpus from one of the 
federal Judges or federal courts, issued on the 
ground Uiat he is restrained of his liberty in 
violation of the Constitution or a law or a treaty 
of the United States, will bring him before a 
federal tribunal, where the truth of that alle- 
gation can be inquired into, and, if well founded, 
be will be discharged. BspcvrU EoyaU, 117 U. 
8. 241, 251 [Bk. 1^, L. ed. 868, 871]. State 
courts also could issue such a writ, and thus 
the ludidal remedy is complete, when the Ju- 
risdiction of the court is amnitted. This is a 
complete answer to the proposition that the 
rights of persons extradited under the treaty 
cannot be enforced by the Judicial brandi of the 

SfYemment, and that they can only appeal to 
e executive branches of the treaty govern- 
ments for redress. 

The other observation we have to make re- 
gards an argument presented in this particular 
case; namely, that tne prisoner was convicted 
on the same testimony which was produced be- 
fore the magistrate who ordered his extradition. 
Although it is thus stated in the brief, the rec- 
ord affords no sufficient evidence of it. What 
is found on that subject in the f oiuth question 
certified to this court is as follows: 

" Was it error on the part of the trial Judge 
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to refuse to direct a verdict of acauittal, after 
it had been proven that the accused was extra- 
dited under the Extradition Treaty with Great 
Britain, upon the charge of murder, it also ap- 
pearing that in the proceedings preUminary to 
the warrant of extradition the same act wastH- 
vestigcUed, and the same mtn^iases examined, as 
at the trial? "f 

It might be a sufficient answer to this argu- 
ment to say that this does not prove that the eni- 
dmee was the same upon the two trials. Although 
the act charged may have been the same and 
the witnesses may have been the same, yet the 
evidence elicited on the last trial may have been 
very different from that obtained on the first 
Wlme the identity of facts hivestigated in the 
two trials is charged a little more specifically 
in the first question, we are of opinion that no 
importance should be attached to this matter, 
even if it were found that the party was con- 
victed of inflicting cruel and unusual punish- 
ment on the seaman on the same evidence pre- 
cisely upon which the committing magistrate 
in Great Britain delivered him up under a charge 
of murder. It may be very true that evidence 
which satisfied that officer that the prisoner 
was guilty of the crime of murder would also 
establish that he had inflicted cruel and unusual 
punishment on the person for whose murder 
he was charged; but as the treaty only Justified 
his delivery on the spound that he was proved 
to be guilty of murder, before the committing 
magistrate, it does not follow at all that such 
magistrate would have delivered him on a 
charge, founded upon precisely the same evi- 
dence, of infiictingf cruel and tmusual punish- 
ment, an offense for which the treaty made no 
provision, and which was of a very unimpor- 
tant character when compared with that of mur- 
der. If the party could be convicted on an in- 
dictment for infiicting cruel and unusual pun- 
ishment where the grand Jury would not have 
found an indictment for murder, the treaty 
could always be evaded by making a demand 
on account of the higher offense draned In the 
treaty, and then only seeking a trial and con- 
viction for the minor offense not found in the 
treaty. We do not think the circumstance that 
the same evidence might be sufficient to convict 
for the minor offense whidi was produced be- 
fore the committing magistrate to support the 
graver charse Justmes this departoiB nom the 
principles of the treaty. 



This fourth question may also properly be 
treated as immaterial, for the question is. Should 
the trial Judge have directed a verdict of ao- 
quittal? As all the matters set up by the de- 
fendant are in the nature of pleas in abatement, 
ffoing rather to the question of trial on that in- 
dictment at that time, and not denying that at 
some future time, when the dofendimt may 
have been properly brouidit within the Juris- 14031 
diction of the court, or rightfully found within ' ^ 
such Jurisdiction, he may be then tried, it did 
not involve an issue on the question of guilty or 
not guilty on which the court, if it proceeded 
to t^ that question at aU, could diroct either 
an acquittal or a conviction. Under the views 
we have taken of the case the Jurisdiction of 
the court to try such an offense, if the partf 
himself was properly within its Jurisdiction, u 
not denied; but the facts relied upon py to 
show that while the court did have JunsdlC' 
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tkm to find the indictment, as well as of the 
questions involved in such indictment, it did 
not have jurisdiction of the person at that time, 
so as to sul^Ject him to trial The question 
therefore is immaterial. 

ITie retttU qf theie eamideratumi i$ that the 
flnt cf 1^ quettiani eertifled to U9 u angfoertd 
in the negaUve; the tecond andjhird are an- 
etoered in the affirmatiw; and it i$ ordered to 
be 90 certified to the judges qfthe Oireuit Churt. 

True copy. Test: 

James H. MoEeimey, Clerk, Sup. Oourt, U. 8. 

Mr, Juetiee Ch^ayt concurring: 

I concur in the decision of the court, upon 
the single grotmd that hv the Act of Congress 
of March 8, 1889. chap. 141, § 1 (embodied in 
g G275 of the Revised Statutes), providing 
measures bj which any person, delivered up by 
a foreign government for the purpose of being 
tried here for a crime of which he has been ac- 
cused, may be secured against lawless violence 
"until the final condution of his trial for the 
crimes or offenses soedfled in the warrant of 
extradition, and until his final discharge from 
custody or imprisonment for or on accoimt of 
such crimes or offenses, and for a reasonable 
time Uiereafter," the political department of 
the ffovemment has clearly manifested its will, 
in the form of an express law (of which any 
person prosecuted in any court within the 
United States has the right to claim the pro- 
tection), that the accused shall be tried only for 
the crime specified in the warrant of extradi- 
tion, and shall be allowed a reasonable time to 
depart out of the United States, before he can 
be arrested or detained for another offense. 

Upon the broader question whether, inde 
penaentiy of any Act of Congress, and in the 
absence of any affirmative restriction in the 
treatv, a man surrendered for one crime should 
be tried for another, I express no opinion, be- 
cause not satisfied tliat that is a question of 
law, within the cognizance of the Judicial tri- 
bunals, as contradistinguished from a question 
of international comit^ and usaee, within th« 
domain of statesmanship and diplomacy. 

Traeoopj, Test: 

James H. MoKenney, Oerk, Sup. Oourt, U. BL 

Mr. OhUf Juitiee Walte, dissenting: 
I am unable to concur in the decision of this 
case. A fugitive from justice has no absolute 
right of asylum in a country to which he fiees, 
and if he can be got back within the Jurisdio> 
tion of the coimtiy whose laws he has violated, 
he may be proceeded with precisely the same 
as if he had not fied, unless there is something 
in the laws of the country where he is to be 
tried, or in the way in which he was got back, to 
prevent. I do not understand this to be denied. 
All, therefore, depends in this case on the treaty 
with Great Britain under which this extradi- 
tion was effected, and section 5275 of the Re- 
vised Statutes. I concede that the treaty is as 
much apart of the law of the United States as 
Ib a statute; and if there is anything in it which 
forbids a trial for any other offense than that 
for which the extradition was made, the accused 
may use it as a defense to a prosecution on any 
other charge until a reasonable time has elapsed 
after his release from custody on account of 
the crime for which he was sent back. But I 
have been unable to find any such provision. 
The treaty requires a delivery up to justice, on 
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demand, of those accused of certain crimes, 
but says nothing about what shall be done with 
them after the delivery has been made. It 
iiiight have provided that they should not be 
tried for any other offenses than those for whicli 
they were surrendered, but it has not. Con- 
sequently, as it seems to me. the accused has 
acquired no new rights under the treaty. He 
fled from the justice of the country whose 
laws he violated, and has been got back. The 
treaty under which he was surrendered has 
granted him no immunity, and therefore it has 
not provided him with any new defense. This 
seems to have been the view tal^en by the En- 
glish Qovemment during the time of the contro- 
versy growing out of the demand made for the 
extradition of Winslow; ior, in the debate in 
the House of Lords, the Lord Chancellor 
(Cahmes), while supporting the English view of 
the matter, and referring to the cases which 
had been dted against it^ said: "In that class of 
cases ♦ ♦ ♦ the prisoners, who had been sur- 
rendered on one charge, and who were being 
tried upon another, themselves attempted to 
raise the defense that they could not be tried 
for an offense different from that for which 
they had been surrendered. Such cases cer- 
tainly have no application whatever to the 
present question, because nothine can be [485] 
more dear than that a prisoner hunself has 
no right to raise such a defense. Even in 
France, where ♦ • ♦ the law and practice of 
extradition goes far beyond that which prevails 
in this country and in the United States, a pris- 
oner is not permitted to set up such a aefense, 
for the dear reason that he is within the luris- 
diction of the court, which has the authonty to 
try 1dm for the offense of which he is charged, 
and that whether he ought to be tried for an 
offense other than that for which he has been 
surrendered is a matter of diplomacy between 
the two countries, and not a question between 
the prisoner and the court before which he is 
being tried." For. ReL of the U. 8. 1876, 291. 
This is, I think, the true rule, and it is in 
full accord with the prindples applied by this 
court in I%e Richmond, 9 (>anch, 102 [18 U. 
S. bk. 8, L. ed. 670], where it was insisted upon 
by way of defense that a vessel proceeded 
against for a violation of the Nonintercourse 
Act had been seized within the territorial Ju- 
risdiction of Spain. As to this Chi^ Juetiee 
Marshall said, in delivering the opinion of the 
court: **The seizure of an American vessd 
within the territorial Jurisdiction of a foreign 
power Ib certainly an offense against that pow- 
er, which must be adjusted Mtween tibe two 
governments. This court can take no cogniz- 
ance of it; and the majority of the oourt b of 
opinion that the law does not connect that tres- 
imss, if it be one, with the subsequent seizure by 
the dvil authority, under the process of the 
district court, so as to annul the proceedings 
of that court against the vessel.^ If either 
country should useits privilc«;es under the treaty 
to obtsdn a surrender of a fugitive on the pre- 
tense of trying him for an offense for wljich wM^g>^ 
extradition could be daimed, so as to try him i**»® J 
for one for which it could not, it might ^)mish 
a Jtisi cause of complaint on the part of the 
country which had been decdved. but it would 
be a matter entirely for adjustment between 
the two countries, and which could in no way 
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Hrare to the benefit df the iecuaed except 
through the instnimentali^ of the gOTemineiit 
that had been induced to give him up. 

As to section 6275 of the Rerised Statutes, I 
have only to say, that, in my opinion, it neither 
adds to the rights of the accused nor changes 
the effect of the treaty as a part of the law of 
the United States. The accused was surren- 
dered hv Great Britain to the United States.and 
the United States are alone responsible to that 
country for whatever may be done with him in 
consequence of his surrender. He was deliv- 
ered into the possession of the United States, 
and, in my opinion, that possession may at any 
time be regamed by the United Stat^, under 
this statute, from the State or its authorities, so 
long as the accused remains in custody, if it 
■houM be necessary in order to enable them to 
keep their faith with Qreat Britain in resoect 
to the surrender. 

I do not care to elaborate the argument on 
either of these questions. My only purpose is 
to state generally itie grounds of my dissent. 

Tmeoopy. Test: 

James H. MoEeniiey, Oterk, Sup. Oonrt» U. 8. 



[469] CHARLES G. PEPSR, Sued as Ohabum 
O. Pbfbb a Oompart, jja> QEORQS G. 
LATTA, Appti., 

9. 

8AMUBL W. FORDYOB, Assignee of Wait 
TBB A. MooBB, Ain> WALTER A. MOORE. 

(|9ee 8. 0. Beporter*B ed.m tfl.) 

JwritdieHon^-cireuii court toithaut, fehen an 
indisp&nsahU defendant Uadcenein intereet 
to ^ ptaintiffe and i$ a eitiaen ef ths »ame 
State and there i$ no eeparabie et mt r o wen j f^ 
oo et e equai dMeion tf— improper remotal of 
eoiiM. 

1. Where* at the time of ilie oommeDoemeut of 
an aotton In a oiionit ooort, or its removal thereto, 
(me of tlie deteodants Is an IndispeDaanie paro ad- 
yeree In mterest to tiie plamafls and Is a dttaeo 
of the same State, and there Is no separable oon- 
tr o Tersy between the plainttflS and another de» 
lendani who Is a otttseo of a different State, the 
court Is without Jurisdiction. 

S. Upon a revernU for want of jurisdtotion In the 
eircnlt oonrt, this oourt may make snoh order In 
reepect to theoosts of the appeel as Justice and 
lignt mH^u seem to require. 

sL The plaintiffs having Improperly brought a 
salt m the oourt below, and the defendants having 
improperly removed another snit thereto, wlthoot 
objeetaon by etther party, upon the reveiBal of a 
decree entered after the oonsoUdatlon of said 
goftkttils oourt orders that the oosts be equaJly 
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Mr. (Mrf Justice W»IU deliyered the opin- 
ion of the court: 

From the record in this case it appears that 
on the 10th of January, 1881, Walter A. 
Moore, a citizen ci Arkansas, conveyed to 
George G. Latta, a citizen of the same State, 
certain property in the City of Hot Springs, in 
trust to secure the payment of three notes for 
the sum of $2,488. w each, payable to the order 
of Charles G. Peper, under the name of 
Charles G. Peper & Co., a citizen of Missouri, 
with power of sale in case of nonpayment. 
After the execution of this conveyance Moore 
became insolvent, and assigned his poperty to 
Samuel W. Fordvce, a citizen of Anouisas, for 
the benefit of hu creditors. On the 11th of 
June, 1881, Fordyce as sndi aarignee, at the 
instance of the creditors of Moore and in their 
behalf, began a suit in eqid^ in the Circuit [470) 
Court of the United States for the Eastern Dis- 
trict of Arkansas against Peper and LiAta, the 
object and purpose of which was to {vevent a 
sale of the property under the deed to Latta, 
and for an account of oertain transactions be- 
tween Peper and Moore oonneoted with tiie 
notes which had been secured, with a view to 
the cancellation of the debt os at least its pay- 
ment after the exact amount due should be 
determined. In the bill it appeared that both 
Fordyce and Latta were cinzens of Arkansas^ 
and {hat Peper was a citizen of Missouri. To 
this bill Peper and Latta filed a Joint answer. 

Afterwards, on the 81st of October, 1881, 
Fordyce, as assignee, and Moore began another 
suit against Peper and Latta in the Circuit 
Court of Gariand County, Arkansas, the object 
of which was also to enjoin Peper and Latta 
from selling the property under the deed to 
Latta, and to obtain a cancellation of the con- 
veyance. Immediately on the filing of this 
bdi, a preliminary injunction was mnted as 
prayed. On the same day, Peper and Latta filed 
a petition for the removal of Uiis last suit to the 
Circuit Court of the United States for the East- 
em IMstrict of Arkansas, on the ground that 
''.There is a controversy in this suit between 
dtizois of different States, and which can be 
fully determined between them." In their peti- 
tion it was stated in express terms that Latta, 
Fordyce, and Moore were all citizens of Ar- 
kansas, and Peper a dtizen of Missouri. This 
cause was entraed in due form in the Circuit 
Court of the United States on the 14th of No- 
vember, 1881, and on the 21st of the same 
month Peper and Latta filed in that oourt a 
Joint answer to the bill which had been filed in 
the state court, and on which the injunction 
had been granted. On the dOth of December, 
1881, the two caases thus in the Circuit Court 
of the United States were there consolidated on 
motion of Fordyce, and an order made "that 
the two causes oe tried as one suit under the 
title " of the cause originally begun in that court. 

On the 10th of June, 18^, Peper and Latta 
filed a cross bill in which they prayed a fore- 
closure and sale of the trust property. To this 
cross bill an answer was fllea by F<»dyce and 
Moore, setting up substantially the same de- [471] 
f enses as were shown in the bill of Fordyce in 
the Circuit Court of the United States, and to 
thte a replication was filed by Peper and Latta. 
Testimony was taken, and on the final hearing 
of the cause a decree was entered dismissing 
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the ciOM bill and directing a cancellation of the 
deed of trust From mkt decree Peper and 
Latta took this appeal. 

The first objection now made to the decree is, 
that the circuit court had no jurisdiction, either 
of liie suit originally begun in that court or of 
that removed from the state court. If the 
jurisdiction does not appear on the face of the 
record in some form, the decree is erroneous 
and must be reversed. That was decided at 
the present term in Continental Life Lm. Ch. 
V. Rkoadi [ante, 880], to which reference is 
made for the authorities. 

The jurisdiction in this case depends alone 
on the citizenship of the parties; and in the 
suits as originally begun, and on their consoli- 
dation in Uie circuit court, Latta, one of the 
defendants, is, and was at the commencement 
of Uie actions, a citizen of the same State with 
the plaintiffs. This is fatal to the lurisdiction, 
because Latta was an indispensable party ad- 
verse in interest to the plaintiffs, and thero was 
no separable controvert between the plaintiffs 
and reper which would authorize the removal 
of the suit begun in the state court on that ac- 
count This was expressly decided in Thaper 
V. Life Anociatian. 112 U. S. 717 [Bk. 28, L. 
ed. 864]. a case which cannot be distinguished 
from this. It follows, therefore, that the 'decree 
must be reversed. 

It only remains to consider the question of 
costs, for in Mansfield, 0, A L.M, B, (h, v. 
Swan, 111 U. 8. 879 [28:462], and Haneoek 
V. HoCbTook, 112 U. B. 2S9 [28 : 714]. it was held 
that, upon a reversal for want of jurisdiction in 
the circuit court, this court may make such 
order in respect to the costs cf the appeal as 
justice and right shall seem to require. Here 
the error is attributable equally to DOth the par- 
ties. Fordyce sued originally in the circuit 
court, when, upon the race of his bHI, it ap- 
peared therc was no jurisdiction. Without 
discontinuing that suit he sued again in the 
state court upon what was substuitially the 
same cause of action and to obtain substan- 
tially the same ralief. Thii suit Peper and 
Latta caused to be removed to the circuit court, 
and in their petition set forth a state of facts 
which showed Uiatthe case was not removable. 
The cause was then entered In the circuit cour^ 
and an answer and a cross bill filed bv Peper 
and Latta without any attempt on ttie part 
of Fordyce or Moore to have the suit remand- 
ed, and without even calling the attention of 
thecourttotheouestionof jimsdiction. On the 
contrary, after the answer and before the cross 
bill, Fordyce moved for and obtained an order 
that the two cases— that which he had brought 
in the Circuit Court of the United States and 
that which Peper and Latta had removed there 
— ^be heard as one under the title of his own 
suit in that court The cases then proceeded, 
without objection by either parW, untQ after a 
final decree below and an appeal by Peper and 
Latta to this court Under these circumstances, 
we order that the costs of this court be divided 
equally between the parties, each paying half. 

The decree of the (Xreuit Court is reversed for 
want of jurisdiction in the Circuit Court, and 
the cause remanded, uith instructions to dismiss 
the bill filed originaUy in that court by Fordyce 
againet Beper and Latta, without pr^udiee, and 
to remand the suit remocedflwn the state courts 

4S« 



eaeh party to pay his own costs in the CircstU 
Court, 
True copy. Test: 

James H. MoKenney, Clerk, Sup. Oourt, U. 8. 



BALTIMORB AND OfflO RAILROAD [404] 
COMPAKY. Pig. in Shrr., 
«• 
GEORGB BATSa 

(gee 8. C Beport6r*Bed. 4M-iaa.) 

BemowU qf causes—security. 

Subsection 8 of section 880, R. S^ providing fbr 
the removal of causes from state ooorts, on the 
ffround of prejudice and local inflaeoce, was not 
repealedbythe Actof 1075. That part of said 



tlon, eao, B. 8.,whlch provides for the security to tM 
ffiven upon removal of a cause, also remalDS In 
force, it odng necessary to carry said subsection f 
into effect. 

[Na 49.] 

Argued and submitted Not. 19, 1886, Decided 

Dec. 13, 1886. 

rj ERROR to the Supreme Court of the State 
of Ohio. Reversed, 

The histoiy and facts of the case appear in 
the opinion of the court. 

Messn, Hii|rli !«• Bond* Jr.* and John K. 
Coweiu for plaintifP in error: 

This court has repeatedly decided that the 
provisions of section 8, of the Act of 1875, do 
not govern the removal of suits on the ground 
of prejudice and local influence, under subsec- 
tion 8, of section 689 R S. , so f ar as the time tor 
filing the petition for removal is concerned. 

mUSociOy V. Grove, 101 U. S. 610 (Bk. 25, 
L. ed. 847); King v. ComeU.lQQ U. S. 895 (27.*60); 
Hess V. Reynolds, 118 U. 8. 78 (28:927). 

The two cases last above cited decided ex- 

Eressly that a suit between a citizen of the State 
1 which the suit is brought, and a citizen of 
another State, wherein the latter has filed an 
affidavit of prejudice and local infiuence is not 
"any suit mentioned" in section 2 of the Act of 
1876. And hence its removal is not governed 
bysection8 of that Act It is submitted that 
the effect of the Act of 1875 was to strike out 
subsections 1 and 2 of section 689 of the Re* 
vised Statutes, but to leave the remainder of that 
section in full force, so as to provide a com- 
plete system of proceeding for the removal of 
suits, on the ground of prejudice and local in* 
fluence. There are two distinct systems of pro- 
ceeding for the removal of causes. There may 
be a removal under one system, or tmder the 
other system; but there can be no such thins 
as a removal partly under the Act of 1875 and 
partly under section 689. 

Messn, CUbson Atherton and /. A,Flory, 
for defendant in error: 

This isa proceeding in error to reverse the 
Judgment of the Supreme Oourt of Ohio in the 
case of Bates v. Baltimore d ChioR, R, Co., 
reported in full in 89 Ohio, 157. 

We ckiim that the court of common pleas was 
right in refusing to certify the cause to the 
United States Court The petition to remove 
was filed too late under the Act of Congress of 
March 8, 1875. U. S. Statutes, 1874 and 1875, 
p. 470. 
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BabbUiy. Clark, 108 U. 8. 006(Bk. 86. L. ad. 
807); AtOfiumP. 0. Oo. ▼. 4^> nSU. 8. 84 
(28:926); fi^fYyoiy t. EarOeiy, 118 U. 8. 742 
(28:115m. 

The Railroad Company attempted to make 
the applicatioQ under paragrapn 8 of section 
689, Key. Stat p. 118, and frame their oetition 
and bond under that section. The whole of 
section 689 was repealed by the Act of March 
8,1876. 

Burdock v. HdU, U. 8. (X D. of Ind. I. L. 
and E. Bep. No. 10» 246; Olipinger'i Admr. t. 
JT. F. ina. 2 CKn. L. Bulletin, 218; Darwille R 
B. Oo,Cam. 7 Chic. Legal News, 241; Chandler 
T. Coe,f^ Am. Bep. 487; Smith's Constitutional 
Cons^uction, §§ '^6, 787: Murdockv, MemMs, 
80 WaU. 617#U. 8. bk. 22, L. ed. 487); CT. 8. 
T, I^n, 11 WaU. 88 (78 U. 8. 20: 168); 7 Am. 
Dec. 99, note; Loraine Plank B. Co,v, Cotton, 12 
Ohio 8t 868; JTt n^ ▼. Oomdl, 106 U. 8. 896 
(27:60). 

Counsel say that part 8 of section 689 was 
not repealed by the Act of March 8; that the 
inconsistency oetween the two is not sufficient 
to repeal the former. But the law is that when 
a new statute enacts a thing to be done differ- 
ently from the same thing required by a former 
law, the first thereby becomes repealed without 
any direct ^n>re«don of such intention. 

Moote v. Tanee, 1 Ohio, 10. 

It seems to us; there is no doubt but that it 
was the intention of Congress, in passing the 
Act of March 8, 1876, to re(>eal all of the class 
of cases provided for in section 689. 

FirtL Take the title of the Act of March 8, 
1876. 

Second, Then the language of the first sec- 
tion, which provides "That the circuit court 
■hall have onginal cognizance of all suits of a 
civil nature, at common law, or in equity." 

TMrd, Then the second section, whidi pro- 
vides "that any suit at a civil nature at law 
or in equity/' may be removed. 

Fourth, Then the language of the third sec- 
tion, which provides that the person "entitled 
to remove any suit menUonea in the second 
section of this AqI," the language of which, 
with section 1, is the same as that of section 2 
of article 8 of the United States Constitution, 
under and by virtue of which the United States 
Courts can take or obtain jurisdiction. 

Fifth, Then lookine at the other provision 
of toe Act of 1875, with its broad and compre- 
hensive lansua^, and that it provides a single 
straight ana uniform mode of procedure so as 
not to allow experiments in the State (See Mil- 
ler, J., in PuUman Palace Car Co. v. Speck, 
eupra). Then the fact that the local prejudice 
resulting from the war, that gave rise to the 
Act of 1867, had ceased to any longer exist. 

From all of the above facts, there seems to us 
to be no doubt but that it was the intention of 
Congress in passing the Act of March 8, 1876, 
to consolidate and codify all the law upon the 
subject relating to this class of cases, provided 
for in sections 2 and 8 of the United States 
Constitution, "between citizens of different 
States," into one single section, with one mode 
of procedure applying to all. 

But if this thira paragraph was not super- 
aeded by the Act of 1876, this case was not re- 
movable under that paragraph, because the 
petition was not filed befiSre the trial of the 
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case. TheBerisedStatiiteSp panmn]i8,ino> 
vided that the petition for removal ahould be 
filed before "the trial" of the oaiue. Thiacase 
was put at issue by the demurrer, under section 
260, Ohio Code, and "A trial is a tadicial ex-« 
amination of the issues, whether of law or of 
fact, in an action or proceeding" 

Ohio Code, g 262, 8. and C. Stat 1020. 

So that this case was finally tried and decided 
and final judgment rendered oefore the petition 
for removal was filed, and the petition for re- 
moval does not aver the case had not been tried, 
while the record shows it had been once tried. 

But, say the counsel for tito Railroad Com« 

Cy, where the judgment of the court has 
uset aside anda new trial granted the case 
is removable, anddte the case of thelmurance 
Company Y. Dunn, 19 Wall. 214 (86 U. 8. bk. 
22, L. ed. 68). That case was decided under 
the Act of Mjarch 2. 1867, which required the 
petition for removal to be filed "at any time be- 
fore the fin^ hearing or trial of the suit," 
while in the Bevised Statutes the word trial is 
transposed from after the word "final" and 
placed before it, so aa to make ft conform to 
the Act of 1866. 

This change was not made for nothing. The 
case of Ineuranee Co, v. Dunn had alrea^ been 
decided, of which it is presumed Congress had 
full knowledge before it enacted the Revised 
Statutes. "It is apparent that this change was 
not the result of accident, but was deliberately 
made to secure unif ormitv* upon the subject, in 
view of the conflicting aecisions between the 
federal and state courts in the folio wing cases: 

Ackerly v. VUas, 1 Abb. (U. S.) 284; Johnson 
V. MoneU, Wool worth, 890; Ineuranee Co, v. 
Dunn, 20 Ohio St. 176, and same case 19 WaU. 
214, eupra; Bryant y.Bkh, 106 Mass. 192; Whi^ 
tier V. Ine, Co. 20 Am. Rep. 187. 

This change in the wording of the statutes 
appears to have been made apparently to get 
around the construction given to the Act of 
1867 in the 19 Wallace report; for if Congress, 
having full knowledge of tlutt decision, had 
inten(&d to follow the Act of 1867, it would 
have worded it the same. The change was ap- 
parently made to do away with the injustice 
resulting from the Act of 1867, under the con- 
struction given it by the 19 Wallace 'report, as 
is well iUustrated by the case at bar. The 
change in the language of the Acts of the Re- 
vised Statutes and of March 8, 1875, were made 
so as to bring the law back to the same state 
in wUch it luid been since the foundation of our 
NadonflJ Qovemment, and under which the 
rights of parties had been long since settled by 
judicial decisions. 

Whittier v. Hartford Ine. Co, 20 Am. Rep. 
187; King v. ComeU, supra. 

If a removal can be made under the Revised 
Statutes, the conditions of the bond must be 
those required by the Act of March 8, 1876. 

Torru v. LocomoUveWorke, 14 Blatcbf. C. 0. 
Rep. 260; 20 Am. Law Reg. p. 88; Burdock v. 
BcUe, 8 Chia L. News, 192; Batee y, B, R. Co. 
89 Ohio St. 167; Wether y. Bishop, 18 Fed. Rep. 
49; McMurdy v. Con, O. L. Ins. Co, 9 Chic. L. 
News, 824: Farmers L, and Tr, Co, v. C. P. and 
S. B. B. Co, 12 Chia L. N. 65. 

The right to remove a suit from a state court 
to a Circuit Court of the United States ia statu- 
tory; and to effect a transfer of jurisdiction all 
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the reqnJremeBts of the statates miut be f ol- 
lowed* 

Per Waite, Oh, J,, in BatbiU r. Olark, 108 U. 
8. 610 (Bk. 26, L. ed. 508); Benrnal Cam, 100 
U. 8. 474 (25: 699); Qtegory^, Hartley, mivra; 
ln», Co, V. Bechner, 95 U. 8. 188 m\ 427); 
Amory v. Amory, 95 U. 8. 186 (24: 4a»)\ Met- 
chants Nat. Bank v. Brown.A Woods, 268. 

There was no Ju8tificatioQ,or evidence given 
to the court that the sureties on the bond were 
sufficient; and in the absence of a finding of the 
court, or showing to the court hj affidavit or 
other evidence shown bj a bill of exceptions 
setting forth the evidence, this court is Dound 
to presume they were not eood and sufficient 
sureties, if it is necessarv, in order to sustain 
the judgment or order of the court of common 
pleas, it is said tibat this may be and was 
waived. We admit it might be waived, aod if 
the court had ordered the removal, it would be 
presumed that the qualifications were made or 
wdved to sustain the order of removal, but we 
know of f o authority where it is held that a 
court of errors will presume such a fact, or hold 
that it was waived for the purposes of revers- 
ine an order or judgment. 

JMloi V. Femeau, 25 Ohio 8t 685. 

ifr.CAi^/tMCJMWaite delivered the opin- 
i<m of the court: 

This suit was brought in the Court of Ckym- 
mon Pleas of Licking County, Ohio, on the 
first of July, 1875. by George Bates, a diizm. 
of Ohio, against the Baltimore and Ohio Rail- 
road Company, a Marvland corporation, and 
having its principal office in that State, to re- 
cover damages for personal injuries. The Rail- 
road Company filea a eeneral demurrer to Uie 
petition, on the 20th or September, 1876, and 
on the 7th of ^ril, 1877, this demurrer was 
sustained and Judgment entered in favor of the 
Company. 

On the 7th of July, 1877, this Judgment was 
reversed by the district court ai the county, 
and the cause remanded to the common pleas 
for further oroceedings. When the case got 
back the Railroad Company filed a petition tor 
removal to the Circuit Court of tne United 
States for the Southern District of Ohio, under 
subsection 8 of section 689 of the Revised Stat* 
Qtes, on the ground of preludice and local in- 
fluence. The petition was in proper form, and 
it was accompanied by the necessary affidavit, 
but the security was such as was prescribed by 
section 689 of the Revised Statutes, and not 
such as was required by section 8 of the Act of 
March 8, 1875, chap. 187; 18 Stat at L. pt. 8, 
470. The Act of 1875 requires securifr for 
"All costs that may be awarded by the said dr- 
cult court, if the said court shall hold that such 
suit was wrongfully or improperlv removed 
thereto." This is not found in section 689. 

The petition for removal was denied bv the 
court of common pleas, December 22, 1877, and 
thereupon the Railroad Companv answered, 
and the parties went to trial May 23, 1878, when 
ajudgmentw«8 rendered against the Company. 
The case was taken then, on petition in error, 
to the district court of the county, because, 
among others, the court erred in denying the 
petition for removal. On the 28th of February, 
1880, the district court reversed the judgment 
for tills error, and the case was then taien to 
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the supreme court of the State, where the Judg- 
ment of the district court was reversed, s^ 
that of the common pleas affirmed, on the 
15th of May, 1888; that court holding that the 
security was defective, because it was not such 
as the Act of 1875 required. To reverse that 
Judgment this writ of error was brought 

Subsections 1 and 2 of section 689 were re- 
pealed by the Act of 1875; Hyde v. Ruble, 104 
tJ. S. 467 [Bk. 26. L. ed. 828]; King y.Chmea. 
106 U. S. 895. 898 [27: 60, 61]; J3WZanrf v. 
Chamber9,n{i U. S. 59 [28: 701; A^ere v. Wat- 
eon, 118 U. 8. 594 [28: 1098]; but subsection g 
was not BibU Soeiely v. Qrcve, 101 U. 8. 610 
[25: 8471; Heee v. Reyndde, 118 U. 8. 78, 80 [28: 
927, 929]. Under subsection 8 the petition for 
removal may l>e filed at any time before the 
final trial or bearing. Ine. O?. v. 2>unn,19 Walt 
214 r86 U. S. 22: m; Vannecar v. Bryant, 21 
Wan. 41 i;88 U. 8. 22: 476]; Tulee v. Voee, 99 
U. 8. 545P5: 856] ; Railroad Oo. v. MeKinley, 99 
U. 8. 147 [25: 2721. This petition was filed 
after a new trial had actually been granted, and 
while the cause was pending in the tiial court 
for that purpose. It was, therefore, in time, 
and no objection is made to its form. 

As subsection 8 has pot been repealed, so 
much of the remainder of section 6W as is nec- 
essary to carry the provisions of that subsection 
into effect remains in force, unless something 
else has been put in its place. It is not con- 
tended that anything of this kind has been done, 
tmless it be by the operation of section 8 of the 
Act of 1875; but that section by its very terms 
is only applicable to removals under section 2 
of the same Act The language is "That when- 
ever either party, or any one or more of the 
plaintiffs or defendants entitied to remove any 
suit mentioned in the next preceding section,^ 
that is to say, section 2 of the Act of 1875, 
"shall desire to remove such suit," he shall peti- 
tion and give security in the manner and 
form therein prescribed. Clearly, then, this 
section relates only to removals provided for 
in that Act; and as subsection 8 of. section 
689 remains in force, because the cases there 
provided for are not included among those 
mentioned in the Act of 1875, It follows that 
the form and mode of proceeding to secure a 
removal under the snbeection will oe sufficient 
if they conform to the requirements of the other 
parts of the section. Tnat section as it now 
stands unrepealed ia complete in itself, and fur- 
nishes its own machinery to effect a removal of 
all cases which come within its operation. The 
security ia as much governed bv the remainder 
of the section as the time for filing the petition; 
and as to that, it was distinctlv held in Heee v. 
Reynolds, eupra, that the petition was in time 
if presented before the finu trial, even thoufh 
it was after the term at which the cause could 
have been first tried, which would be too late 
if section 8 of the Act of 1876 was applicable 
to this class of cases. .)As to this the court said 
in that case: "We are of opinion that tills dause 
of section 639 remains, ana is comi^ete in itself, 
furnishing its own peculiar cause of removal, 
and presmbing, for reasons appropriate to It, 
the time within which it must be done." 

It ia true this suit is between dtixens of dif- 
ferent States, and as sudi it is mentioned in seo* 
tion 2 of the Act of 1876; but the ftUr meaning 
of section 8 is that the suit must be one that fi 
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raooT tble, ilmply for the reaaon that it is oue 
of s c ass Bucl] OS is mentioaed ta sectioD S. 
tkime cases in the circuit courts have been 
ruled the other way, and the dedaion of the 
Supreme Ckiurt of OMo was put Urf^y on 
their authority; but they were all decidM be- 
fore BeM V. Reynold*, tupra, in tliia court, and 
that case, as we think, suosiaDtially coven this. 
The judgment of Ou Supreme CrAirt of Ohio i» 
reeermd, and tA« cavM remanded for fwOitr 
pTveeediitff* m aeer>rdanM with lAi* opinion. 
True COPT' Test ; 

Janes B. HcEetiner, Cleric. Bup. Court, C. B. 



JOHN L. STREET, Appt., 

EDWARD P. PERRT. 

<8ee B. a Beporter'a ed. 885, 88SJ 

Supreme Cot 

i of Columbia — eon- 

ttrvetian tf Act qf MariA S, ISSS—^ffldavitt 

Rvalue. 

1. nie AM of Hsroh B, IBSS. Ilmlta appeal* to tUs 
«ourt tram the Supreme Courts of the Terrltorlea 
and the Dlstriot of Ootumbla. with certain eioep- 

tloDB, to oawa In wUoh the matter In '■ 

tSw date of Dual Judgment or decree. ez< 



i^OOO to |S,S0O, Including a 

The patent referred to In the second MCtion 
of the Act U a patent for an InventlOD or dli- 
coveiy, not a patent for land. 

ThemtMmlo di*mi*»i» granted, 

Ttm^ oaf J, TMt : 

James H. MoKenner, Clnk, Bup. Oomt, D. 8, 



FBEDERIOK ERAHER, Assignee of Iiaao 

OoHR, a Bankrupt, Appt., 

t. 

ISAAC COHN ABD MARE &. OOHH. 

(SeeB.O.Beporter'sed.SSS-aST.l 

Bankrvpteg-^Widvlent teitiXoldinff amett — 
biU bg ottigTiee agairut banirvpt md another 
— equitgjvritdietion. . 



a In wUoh the matter In dlspute^t 

nal Judgment or decree. ezoeedstlvNO. 

t. The patent moluded In said ezoeptkms Is a pOi- 



AE*FEAL from the Supreme Court of the Ter- 
ritory of Utah. 
Oo motion to rii«in<— Oranled. 
The case is staled br the oonrt 
Uettrt. J, Q. Stttberland and Artluir 
Brown, for appellee, in support <rf motion, 
Mr. Joha JL Kmnbmia, for appellukt, 

I Mr. Chi^ Juttioi WKlt« delivered the opln- 

' km of the court: 

This appeal was taken since the Act of Marcb 
t. 1830, chap. 855, 28 Stat, at L. 44S,wentinto 
effect. That statute, by section 1, limits ap- 
peals to this court from the Supreme Courts of 
the Territories and from the Supreme Court of 
the District of Columbia to cases where the 
value of the matter in disputa exceeds 96>000, 
except, by section 3, the Talidily of a patent 01 
copyright is involved, or the validity (» a tiea^ 
or a statute, or an authority ezeiclsed imder 
the United States fs drawn In question. The 
TSlue here referred (o Is the value at the time 
of the final judgment or decree, not at the time 
of the appeal or writ of error. Nothhtg what- 
ever appears on the face of the record proper 
loshow the valueof Ibematteriudispute. Tlte 
Judgment was rendered July 23, ISSS, and an 
appeal allowed the same day in open court. 
AmdaviU of value werefllod in the court below 
after this allowance, and these aflldavits were 
Mnt here with the transcript. Other affidavits 
have been filed In this court since the case was 
docketed, and, on consideration of the whole, 
we are satisfied that the value is not sufficient 
to give us Jurisdiction, The appeUant binuetf 
pat* the value of the land alone at only |4,000, 
and the fair inference, from all the affidavits 
teken l^ether, la that the Improvementa on 
lis U. 8. 



A PPEALfromthe District Conrtof the United 
iX States for the Western District of Arkan- 
■na. Affirmed. 
The UstoTj and facts of the case safflcdeutly 



appear Ib the opinloD of the ct 

Mr. Monim H. Oohn. for. appeUant. 
Meeert. 3. H. Clendoninf and M. H. Bft&- 



Mr. Jvetiee Gnr daUreifld the opinion of \^^^^ 
the conrt: 

This bill in equity was filed by the assignee 
in bankruptcy at Isaac Cohn, agnlnst blm and 
Mark S. Gohn, aIlM;iiig that Isaac Cohn, before 
the adjudication en bankruptcy, and with In- 
tent to defraud hts creditors, concealed hi* 



proper^ and sold it for a lu^ sum of money, 

and, after obtaining bU discharge in bankrupt- 

', Invested that money In a stock of goods. 



with which be had shice carried on business in 
the name of the other defendant; that this stock 
in fact consisted of the property so kept back 
from his creditora, with the increase thereof, 
and that the other defendant had little, if any, 
interest therein; and praying for an answer, an 
Injunction, a receiver, an account; and. upon 
f^ure to answer and account, for sdecree last- 
ing In the plaintUItbe title In tbeatock;and for 
further relief. 

The defendania soiBwerad separately upon 
oath, deny! ngtheee allegations, and alle^g that 
the business was carried on by Isaac Cohn as 
clerk of the other defendant, and was wholly 
owned by the letter. 

At the hearing upon pleadings and proofs, 
the court was of opinion that the plaintiff was 
entitled to recover against Isaac Cohn, for 
money and asseW frauaulently withheld by him 
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fram his assignee in bankraptcy, the sum of 
$6,600, but that the plaintiff haa failed to con- 
nect the oUier defendant with the fraudulent 
withholding of assets; and therefore entered a 
decree against Isaac Oohn for that sum and 
costs, but as to the other defendant dismissed 
the bm with costSL 

The plaintiff and Isaac Oohn each filed a pe- 
tition for a rehearing. The plaintiff's petition 
was denied. But upon the petition of Isaac 
Cohn it was ordered that asto him, "it appear- 
ing to the court that it is without Jurisdiction 
in this case," the former decree be set aside and 
the bill be dismissed with oosts and without 
preludice. The plaintiff appealed to this court 

No reason is shown for sustaining the appeaL 
So f ar as tiie plaintiff's daim was against Isaac 
Cohn personally, an action at law to recover the 
value of tiie property fraudulentiy concealed 
and sold by mm would afford a full, adequate 
and complete remedy. The only pretense for 
resorting to equity was the allegation that the 
prooeeds of that property had been invested in 
the stock in goods of a business carried on by 
him in the name of the other defendant, where- 
by it was sought to i^ect the latter and the 
goods with a trust in favor of the creditors of 
mac, and of tiie plaintiff as representing them. 
But the proof wholly failed to support that alle- 
gation, and showed that the plaintiff had no 
right of action, except to recover pecuniary 
damages against Isaac alone. It thus appeared 
that me plaintiff never had any claim within 
the cognizance of a court of eqmty ; and the bill 
was lightiy dismissed generally as to the sec- 
ond dSenoant, and wimout prejudice to an ac- 
tion at law against the first defendant D<nDeU 
V. mtcheU, 105 U. 8. 480n3k. 26, L. ed. 1142], 
Buetmxi ▼. Ebuston, 119 U. 8. 847 Ipoit, 451], 
Just decided. 

True copy. Test: 

James H. MoKeoney, Gler]c,8ap. Oouxii U. 8. 



UNITED 8TATES, Appi.^ 

e. 

JOHN PAUL JONES, Admr. of the Estate 

of Gborob MoDouoall, Deceased. 

OBee a a Beporter*B ed. 477-480.) 



JwitdieHon cf appeaU flrom court ofelai\ 
whsn not t^eeiod hy appropiiatton to pay 
Judgment. 

1. This oonrt has jmMlotlon'of appeals from the 
court of claims. 




>rqp 
piraticm of the liffht of appeaL 

[No. 1024.] 
Submitted Dee. 6, 1886. Decided Dee. IS, 1886. 

APPEAL from the Conii of Claims. 
On motion to dismiss. Denied. 
The grounds for the motion are given in the 
opinion. 

Mr. John Paul Jones* administrator, in 
support of motion. 

Metere. A. H« Garland* Atty-Oen., and 
Hober J. Hagr» AeeL Atty-Oen., for appel- 
lant, cvnlra. 
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Mr. Chief Juetice Waito delivered the opin> 
ion of Uie court: 
The grounds of this motion are: 

1. That under the law as it now stands no 
appeal lies from a Judgment of the court of 
dfums to this court; and, 

2. That since the appeal was taken Congress 
has appropriated the amoimt necessary to pay 
thejudgment 

The case of Oordon v. U. 8. 2 Wall. 561 [09 
U. 8. bk. 17, L. ed. 9211, holding that no appeal 
would lie from a judgment of the court of 
claims to this court, was announced March 10, 
1865. The cause was ori^nally submitted on 
the 18th of December. 18^, and on the 10th of 
April, 1864, it was ordered for argument on the 
second day of the next term. OfUef Juetice 
Tan^y died October 12, 1864, and the case was 
not reargued under tiie spiecial order of the 
previous term until January 8, 1865. Conse- 
quentiy, the opinion published as an appendix 
to 117 U. 8. 697, must have been prepared by 
him before the decision was actually made. 
The records of the court show that in announc- 
ing the Judgment Chief Justice Chase said: 
" We think tnat the authority given to the head 
of an Executive Department by necessary im- 
plication in the 14u> section of the amended 
Court of Claims Act, to revise all the decisions 
of that court requiring payment of money, 
denies to it the Judicial power, from the exer- 
cise of which alone appeals can be taken to this 
court The reasons which necessitate this conclu- 
sion maybe more fully announced hereafter. At 
present, we restrict ourselves to this general 
statement, and to the direction that the cause 
be dismissed for want of jurisdiction." This 
differs somewhat from the case as reported by 
Mr. Wallace*, and shows precisely the ground 
of the opinion; to wit, the special provisions of 
section 14. That section was as follows: 

" Sec. 14. That no money shall be paid out 
of the treasury for any claim passed on by the 
court of claims till after an appropriation there- 
for shall have been estimated for by the Secre- 
tary of the Treasury." 

At the next session of Congress after this de- 
cision the objectionable section was repealed by 
the Act of March 17, 1866, chap. 19, 14 Stat, at 
L. 9; and the court of claims was directed to 
transmit, at the end of every term, a copy of 
its decisions to the heads of departments and 
certain other officers specially mentioned. 
From that time until the presentation of this 
motion it has never been doubted that appeals 
would lie. Indeed, immediately after the re- 
pealing Act went into effect, and before the 
adjournment of the term then being held, a set 
of rules regulating such appeals was promul- 
gated by mis court, and it is safe to say that 
tiiere has never been a term since in which 
many cases of the kind have not been heard 
and decided without objection from anyone. 
At December Term, 1866, in De Groot v. U. 8. 
6 Wall. 427 [72 U. S. bk. 18, L. ed. 702], the new 
rules were referred to and explained; and at the 
next term, in December, 1867, in U. 5. v. Alire, 
6 WaU. 577 [78 U. S. 18: 948], a case which 
could not be entertained on a general appeal 
was sent back in order that a special appeal 
might be allowed of which this court could 

«Tbi8 case will be found oorreotlyreportedna 
Book 17 of this edition, at page aa. (Bd.) 
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WiLKts T. Blur. 



Iak« furMlctlos. In deUverhiK i _ . ^ . . 
Mr. jvttitt Nelson, vbo wm with the majority 
wban Gordon'! Cbw was decided, after referriiig 
to that case aa detiTitig the jnrlHictlon of thfi 
court " an account of the power of the Ezecu- 
tiTeDepanmaitoTerits judgment by the four- 
teenth section of the Act oTieSS," oM " that 
■ecdon had been repealed br the first sectloi) 
of the Act of Haicb 17, 1860?' So, too. in Ul & 
T. (yOni^, aa Wall. (Ml [TO U.8. 22: TTS], Mr. 
JuMee ClUord. who also ccDCurred In the judg- 
ment In Oordon'i Oat», said, for the court: 
" The rapreme court declined to take jurisdic- 
tion of such appeals chiefly tor the reason that 

the Actprac" 

the supreme 

Tfr«zamiDatlon and revision of the Secretary of 
the Trearory:" but he added, " Subsequently 
OouKress repraled the pioTlMon conferring that 
uithority upon the Secretary of the Treasury, 
and since that time no doubt has been entm- 
tained that It la proper that the supreme court 
afaouldexerdse jurisdiction of appeals tn such 
cases. " This case was deddod at October 
Term, 1874, and afterwards, at October Term, 
18TO, in Laasf<^ v. XT. 8. 101 U. 8. 844 fB5 : 
1012], Mr. Juttiee HlUer, who dissented from 
tbe judgment in Oordon't Ohm, after referring 
to that case and the grounds of its dedrion, 
a^d: " An Act of Congren removing this ob- 
jectionable feature haTlnx been passed the 
year after tbat decision, Qjm appellate power of 
this court has been exradsed ever rince." It ii 
inanifeat, therefore, not only that the jurisdlc- 



II repealed, nothing iias e 



■nppoeed trntQ now to stand In Uie way of our 
taunK cognizance of such cases. 

ReMrence is now made in argument to section 
B86 of the Berised Statutes, which provides 
that all claims and demands against the United 
States diall be settled and adjusted hi the De- 
partment of the ^hvBsnry, ana it Is claimed that 
this is the eqnivaleiit of the objcctkinabte 14th 
section asa bar to our Jurisdiction. This sec- 
tion <d the Bevlsed Ststntea Is not new law. It 
w«a first enacted as section S of the Act of 
Kaich S, 181T, diap. 4B, 8 Stat, at L. 844. and 
ft has been In force ever sinca It evidently 
relate! to an entirely different class of duties 
from that to which the payment of the tndg- 
ments of the ooon of claims belongs. As to 
such Judgments, the duty of the Secretary of 
the Treasury Is to pay them out of " any gen- 
era] appropriation made bj law for the pay- 
ment and satisfaction of private claims, on pre- 
aentation" to him "of a copy of said judg- 
ment, oertifled"accordlngtolsw. Rev. Stst. 
f lOeft, Of course this applies as well to special 
appropriations made for the satisfaction of the 
paitknlar judgment. Under this statute the 
secretary has no {xiwer whatever to go behind 
die Judgment In his examination. 

Beference is also made to an Act of March 
S, 187S, dap. 14», 18 Stat at h. 481. which 
Tffovidea for "deducting any debt due the 



this gives the accounting ofBcers of tbe Qovem- 
ment no authority to re-eiamfne Ifae judgment. 
It only provides a way of payment and satls- 
laction If the creditor shall, at the time (rf tbe 
lit U. 8. 



United SUtes for anything osoept what ti 

included In the judgment, wUch is conclusive 
as to evoything It embraces. 
'" poisuethisbranidiofthe 



case further. We are entirely ssdsfled tbat, as 
tbe law now stands, appeals ao lie lo this court 
from the Judgments M the court of dsims in 
the txeraaa of its general Jurisdiction. 

Ai to the secondgrouna of the motlro, It la 
sufficient to say that it Is expressly provided. 
In the Act mating the sroroprlatlon referred 
to. " Tbat none of the Ju^^snta hoein prtK 
vlded for shall be wiA buore the rigbt of simeal 
shaU have exiA:el" Stat. 1885-18SS, 289. Aa 
this appeal was taken In dme, the appropriation 
Is not apoUcable to the paymeot of the Judg; 
meat, at least unto the case has been dl^osed 
of here. 

TfumoUontoditmitiUdti^ti. 

'^uaoopj. Test! 

James H. HoEmnar. Olark, Bnp. OMvt, n. ■• 



UABT B. WIUON, IV- *» At., [3871 

BOBBRT BLAIR. 
(BeBAO.BBportarted.am', tUi 



TN BRROR to the Okcnlt Court of tbennlled 
1 States for dte District of Nebraska. 

On motion to dismiss. Oranttd, 

The case appears In tbe o^nion. 

Mtmrt. Lewi* A. OroS O. S. Kont> 
KoineT7 artd M. H. SeasloBa, for defend 
ant in error, tn supp ort of motion. 

Mtmn. C. O. w&«doBBiid J. O. Crookav^ 
for plaintiff in orror, erofra. 

Jfr. OUff ^imMm Wftlte deUvered the opt- 
ion of the court: 

OurJurisdlctlDn in this case depends on tha 
valae of the matter In dispute. Ulnal Jn^ 
ment was entered in the action H^ 34, 188L 
At that time there was nothinv in the record to 
show the value. On tbe lOtn of September, 
1684, on motion, leave was given the defend- 
ant in the court below to file uBdavlta of value 



tice, and, If oftener adopted, would save 
trouble to parties and to us. Under this leave, 
and others of a similar duracler, which were 
afterwards granted, a oonsldeiable number of 
affidavits were filed by both parties. The affl- 
davits were contradiMmy, some having a ten- 
dency to prove that the value was mote than 
$S,0m,andotbenthat1twasleH. OntheUh 
of Hay, 188S, the dlatrtct Judge, wltbont to- 
malty deciding the questl(m<dvahie,aIlowad 
Ml 
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a writ of error, thus sending the case here on 
the afiSdavlts, free from any decision what- 
ever by the court below as to their effect. In 
this respect the case differs from Q<ue t. Pam- 
peUp,mV. 8. 164 [Bk. 27, L. ed. 688], where 
the appeal was allowed by the oonrt in session 
after consideringthe affldayits, and from Zeigler 
V. Hopkins, 117 U. 8. 688 [29: 1019], where the 
Talue was found as one ox the facts in the case. 

The burden of showing Jurisdiction is on the 
plaintiff in error. He must establish as a fact 
by a fair preponderance of testimony that the 
Talue of the property in dispute exceeds $5,000. 
This he has not done. Two witnesses swear 
that the proper^ is worth more than $6,000, 
and eight that it is worth $5,000, "or more." 
These are for the plaintiff in error, but there ^ 
are eii2;fat on the other side who say it is worth 
only from about $8,000 to about $3,500, and the 
oertiflcate of the county clerk shows that it was 
valued for taxation in 1884 at only $700. Un- 
der these drcumstanoes, we think the decided 
Enderance of the evidence is against our 
[iction. and the motion to dismiss \a there- 
jnmteo. 

DiimisBed, 

True copy. Test : 

James H. MoEeimey, derk, Sup. Ooart. U. 8. 



ROBERT NEWTON, AppL, 

e. 

PimST AND BRADLEY MANUFAOTTJRr 

INO COMPANY,CONRAD FURST,bt al. 

OBee 8. 0. Beporter*s ed. 89f8-88S.) 

PaierUfar improvemdfU in gang-pUw-^reistue 
including nmp el&mentt in eombinatian, inr 
wUtL 



1. In view of the state of the art at the date of 
the Inventioii oovered by letters patent Na 66812, 
for ao Improvement in ganff -ploim. the patentee*s 
olalmsmnst be limited to bis speolllo device^ said 
patent not extending to any devloe by whioh the 
plow may be lifted by the power of the team throosrh 
a break or frlotlon datcfi. 

ai Whereno mistake or Inadvertenoe Is shown, a 
letaoe which includes addittonal elements In the 
combination claimed cannot be sustained. 

a mie flistolatm of reissued letters p^ent Na 
SB86, a relssae of said letten patent No. semus held 
to be Invalid. 

[No. 78.] 

Argu^ Dee. S, 1886. Beeided Ike. 18, 1886. 

APPEAL from the ChrcttitOoiirt of theUnited 
Statesfor the Northern District of BUnoia. 
Afflnned, 

The history and facts of the caaa appear in 
the opinion of the court 

Mr, Im L. Cohurn* for appellant 

The withdrawal of one ingredient in a pa- 
tented combination, and the substitution of an- 
other which was well known at the date of the 
patent as a proper substitute, is a mere formal 
alteration oi m combination, which does not 
constitute any defense to the charge of infringe- 
ment 

8eymowr v. Oebome, 11 WalL 516 (78 U. 8. 
bk. do, L. ed. 88): QorOdY. i2M9,15 WfOl. 187(82 
U. 8. 81: 89); mt^ v. Bob^rtean, 11 Blatchf. 
887; Taplor v. Garretean, Blatchf. 166; King v. 
LouieeOle (Mmeni Cb. 6 Fish. 886. 
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A combination daim is infringed when aU 
of the elements of the daim are lued, d^er in 
the form shown in the patent, or in the form of 
old and well known mechanical equivalents, 
whether substituted in place of all or part ox 
them. 

Seymour v. Oebome, 11 Wall. 558, 556 (78 U. 
S.bk. 20, L. ed. ^);AmerieanWhip Oo. v. Xoin- 
bard, 4 CHifl. 505; FuUer v. Tentier, H U. 8. 
288 (24 : 108); Water Miter Oo. v. Detper, 101 
U. 8. 882 (25 : 1024). 

The first claim of the refssoe is within the 
scope of the daim of the original patent and is 
legally identical with it. 

Qage v. Herring, 107 U. 8. 640 (Bk.27, L. ed. 
601); Beedy, Chaee, 25 Fed. Bep.95. 

Meeere, L. L. Bond and t. A. Weei, for 
appellees: 

If the later combination is new, or one de- 
ment thereof is new, it is not an infringement 

Gould Y. Reet, 15 Wall. 187 (82 U. 8. bk. 21. 
L. ed. 89); Seymour v. Oebome, 11 Wall, 616 
(78 U. 8. 20: '33); Eamee v. Godfrey, 1 Wall. 78 
(68 U. 8. 17: 547); Prouty v. Bugglee, 16 Peu 
836 (41 IT. 8. 10 : 985); FuU^ v. Tenteer, 94 
U. 8. 288 (24: 103). 

If the elements are not combined, connected 
and arranged in the same manner, there is no 
infringement. 

Singer v. Walmeley, 1 Fish. 558; Brooke ▼. 
Fieke, 15 How. 212 (56 U. 8. bk. 14, L. ed. 665). 

By combining old parts, a patentee cannot 
prevent others from recombining them. 

Hailee v. Van Warmer, 20 WalL 871 (87 U. 8. 
bk. 22, L. ed. 249); FuUer v. Tentser, 94 U. 8. 
288, 296 (24 : 108, 106). 

Only the originator of a new art or an entire 
machme is entitled to a broad application of 
equivalents. 

B.B.O0.Y. Saylee, 97 U. 8. 556 (Bk. 24, L. 
ed. 1054); MeOormiek v. TalcoU, 20 How. 403 
(15 : 980). 

The rdssoe falls clearly within the rule stated 
in MiUerY. JEfraee Oo. 104 U.8. 850(Bk.26, L. 
ed.788). 

Mahn V. Haneood, 112 U. 8. 854 (28 : 665); 
WoUeneak T.Beiher,!!^ U. 8. 96 (29 : 85(>). 

The reissue is void because obtained after 
appellants obtdned thehr patents; intervening 
ngnts being involved. 

Clemente v. Odorleee, eU. Oo, 109 U. 8. 6a 
fflk. 27. L. ed. 1060); Turner, etc, Mfg, Oo, v. 
Ikner Stamping Oo, 111 U. 8. 819 (& : 442); 
Brown v. Ikwie, 116 U. 8. 287 (29 : 669). 

Mr, Juetice Blatehford delivered the opin- [374] 
i(m of the court: 

This is a suit in eouity brought in the Circuit 
Court of the Uniteol 8tates for the Northern 
District of Hlinois bv Robert Newton against 
the Furst and BraoLey Manufacturing Com- 
pany and others, to recover for the infringe- 
ment of reissued letters patent No. 8986, granted 
to the i^aintiff , December 2, 1879, on an appli- 
cation, filed October 15, 1879, for an improve- 
ment in gang-plows (the original patent, No. 
56812, having been granted to F. 8. Daveo- 
port as inventor. October 9. IBWSl 

The specificauon and claims of the originaL 
and those of the reissue, and the drawings of 
the reissue, are as follows, the parts in each 
whidi are not found in the other being in italic: 

119 U. 8b 
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Bj the opinion of the dicoit court in this 
.jM (11 Bias. 405), it appears that the defenses 
of ncminfringement and of the invalidity of the 
leiflsae were sustained. Infringement is not 
assCTted in this court as to any claim of the re- 
issue but the first. 

In regard to the subject matter of that claim, 
the specification of the reissue states that the 
invention consists "in the combination, with a 
swing axle and ground or carrying wheel, of 
friction-clutch mechanism, and means for en- 
gaging and disengaging the latter with the 
ground or carrying whed, said parts being con- 
structed and aoapted to raise the plow byiock- 
ing the swing ^e to the carrying wheel by 
friction-clutch engagement, and raSe the plow 
beam by the draft or power of the team.*' The 
« o ^^'^^ chum of the reissue uses the same language, 

[ SSS*] -with the prefix of the words * 'In a wheel plow," 
and the addition, at the end, of the words "sub- 
stantially, as set forth." 

The other alterations made in the specifica- 
tion are, that "ffang plow" is changed into 
*'wheel plow;" "iron aM* into "iowrmU/' and 
•'hinged haa/riT hito "mting axUr 

The first daim of the original patent Is for a 
combination of the lever P with the rod Q and 
the brake R. When force is applied to the 
lever P, motion is communicated through the 
rod Q to the brake R, which brike acts on the 
periphery of one of the* two supporting or car- 
rying wheels F, the axle of which, e, is at- 
tached to a hinged board G, and by the action 
of the brake thebinged board is chaoiged from a 
horizontal position to a vertical position, and 
the effect Is to facilitate the operation of lifting 
the plows out of the ground. The first claim of 
the original patent covers only the combination 
of the three specific devices— the lever P, the 
rod Q, and the brake R. The first claim of 
the reissue calls the brake R "friction-dutch 
mechanism," and calls the lever P and the rod 
Q "means for engaging and disengaging the 
latter with the ground or carrying wheel,^ and 
then daims the combination of four things — 
(1) friction-clutch mechanism; (2) means for 
engaging and disengaging it with toe ground or 
canyinff wheel; (8) a swmg axle; (4) a ground 
or carrying wheel. 

The ninged board G of the plaintiiTs original 
patent is ten or twdve inches wide, and at 
each end of it is a spindle for one of the two 
ground or carrying wheels to run on, the 
qsindles being in line with one edge of the 
hinged board. The forward ends of the plow 
beams are attached by loints to what Is the 
back edge of the hingedboardwhOe that board 
Is horizontal, so that when it comes to be ver- 
tical by the action of the brake and the forward 
movement of the team, the forward ends of the 
plow beams are raised in hdght a distance equal 
to the width of the hinged board, lifting the 
plows. 

The defendants' machine is thus described in 
the opinion of the circuit court, and the de- 
scription is conceded by the counsd for the 
plaintiff to be a fair one r " The defendants' 
machine is a wheel or sulky plow, with a bent 
[984] or cranked iron axle, upon which the plow- 
beams are pivoted at about two thirds of the 
distance from the forward end to the coulter, 
00 that the plow is nearly balanced upon the 
axle or crank, and the arrangement of the 
118 t. 8. 



mechanism is such that when Uie plowlsnm- 

nhig or operating in the ground, the crank part 
Is in a horizontal position; and when it Is d^ 
sired to raise the plows out of the ground, the 
crank is turned upward towa^ a vertical posi- 
tion, whereby the forward ends of the beam are 
raised until the point of the plow runs out of 
the ground. After theforwara end of the beam 
has risen to a certain point, it strikes a stop, so 
that, when the crank has assumed a vertical 
position, the plow is balanced across the crank 
part of the axle, thus sustaining tide plow at the 
height above the groimd of the crank when in 
a vertical position. This turning of the crank 
axle so as to lift the plow Is accomplished by 
a friction band or brake, whidh Is made to en- 
gage with an inner extension of the hub of one 
of the carrying wheels, so that, as the whed 
moves forward, it causes the crank axle to turn 
upwards from a horizontal to a vertical posl- 
tkm." 

The circolt court was of ophiion that If the 
state of the art was such as to entitle Daven- 
port to a broad claim for any device by which 
the plow Is lifted by the power of the team 
through a brake or friction dutch, the defend- 
ants' machine would infringe. But the court 
found that, prior to Davenport, devices had 
been used in agricultural implements for utiliz- 
ing by means of a brake the motion of the car- 
rymg wheel, through a crank axle, in nddng 
operative parts of the machine from the grouncL 
which devices were so alike in structure ana 
so analogous in use to those of Davenport, as 
to require his claims to be limited to hJsspedfio 
devices. In view of those prior devices the 
court hdd that the defendants' friction band 
could not be regarded as the same means for 
ensaghig and disengaging the carrying wheel 
and the axle as the brake of Davenport; and 
that the defendants' crank axle was not the 
plaintiff's hinged board. In these views we 
concur. 

The reissue was applied for more than thir- 
teen years after the original was granted, and 
after the defendants had begun to make ma- 
diines of the pattern now complained of. The 
original patent did not make a swing axle and 
a carrying whed dements In the combination 
of the first claim of that patent The reissue 
was evidentiy taken te cover the defendants' 
machine, which did not infringe the first daim 
of the original patent, because it did not have 
the Davenport brake R No mistake or in- 
advertence Is shown. The plaintiff, hi his 
testimony as a witness, assigns as a reason 
for the reissue that he thougnt there "was a 
mistake and a defidency in the patent;" that 
he did not consider that other manufactur- 
ers [respected it; that he considered it de- 
fident because it applied the friction brake to 
the periphery of tne wheel; and that he be- 
lieved the patent was entitied to cover different 
friction-clutch devices, so as to be a better 
protection against infringers. 

Without pursuing the subject further, we are 
of opinion that, within numerous decisions of 
this court, the reissued patent is invaUd, as re- 
spects its first dainu 

Decree c^fflrrndd^ 
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P ERROR to the OlrCDlt Court of the United 
States for the Wertem Dlrtrtet of PeDnarl- 
TUila. DinaitMd. 

Stalement b; Hr. Juttiea Orar t 
The original action naa detit on wcdon BIOS 
of the Rerised Statutee, brought In the Circuit 
Court of the United States for the Weelem Dls 
trict of Fei)ns;lTanla,agBiQBt a national banking 
auodatlon establlsfa«d within that district to fo- 
COTor twice the amount of interest, atthersteof 
dSI per cent, received bj the defendant upon the 
discount of certain ptomi&sor; notes. Bei~''~~ 
Sifl7 prohibits any auch association fron 
celvlng upon such a discount a higher rai.. __ 
interest than Is allowed bj the laws of the State 
in whltd) the bank la established, except that 
where liy the laws of tlie State "a different rate 
Is limited for banks of Issue organized under 
state laws," the rate so limited Is allowed. 
The answer denied that the defendant owed the 
sums denuutdcd, or had violated an; provision 
of the National Banking AcL 

The record showed that at the trial certain 
oral testtmonr, thereto stated, was offered bf 
the plaintiffs In support of their allegations, was 
objected to bj the defendant, the objection was 
oTstruled, and the defendant took exceptions. 
Tha record also showed that the defendant, for 



wganlzed under the taws of Pentu^lvanla, al- 
lowed to receive interest on dlscounta at as high 
a rate as that received by the defendant, offend 
In evidence charters from the Legislatare of 
Petmnlvuda of a number of banks (the titles 
of which were given), someof which were Uiere- 
b7 exprenlr authorized to receive bterest at 
such rates as ndsht be agreed upon by the par- 
ties; and also offered In evidence a number of 
other bank cbartera, in connection with evi- 
dence that some of the banks issued notes of 
circulation, commonly called bank notes, with- 
out special authorization of taw, in order " to 
show that incorporated banks and banking com- 
paniea In PeuosylvaaiB Issued notes of emula- 
tion, commonly called bank notes, under their 
respective general corporate powers, and not by 
virtue of any special authorization of law to 
Issne such notes: and lo show that incorporated 
banks and banking companiee in Pennsylvania, 
i4« 



not specially prohibited from Issuing such notes, 
are banks of Issue within the meaning of the 
Act of CongroBs, by virtue of their incorporation 
and orgaolzatlon as banks or banking compa- 
"<— and without any special autlionEBtion of 
a Issue such notes; " and the evidence so 
offered by the defendant was objected to by tlie 
plaintiffs, and admitted subject to their ex 
ception. 

The record further showed that a verdict was 
returned for the plaintifls. and that the circuit 
Judge and the district Jtidge slened a certiflc»te 
that the; were opposed in opluon upon the fol- 



fendant was l«nU7 authorized to lake receive, 
reserve and cnan;e on the loans or dlscounta 
made for the plaintiffs upon the notes, bills of 
exchange and other evidences of debt, offered 
and received In evidence on the part of the 

Slaintiffa, at the rate of interest charged by the 
efendant and paid by the plaintiffs, as shown 
in evidence; to wit, at the rate of per centum 
per annum. 

"Second. Whether under the lawa of the 
State of Pennsylvania a rate of Interest or dis- 
count was limited for banks of Issue, organized 
under state laws, at a rate equal to or exceed- 
ing that charged by thedefendflnt to the plain l- 
iffe. and whether the defendant was, under the 
evidence and the Acta of Congress, allowed to 
take, receive, reserve and charge the rate so 
limitedfortbediscouDts made for the plaintiffs: 
towit, attberateof9percentum per annum. 

"Third. WhetherthededsionoftheSupremo 
Court of Pennsylvania, 'that there are no banks, 
nor have there been any such banks tn Peoti- 
qrlvanla, authorized to take and receive Interest 
at a greater rate than 6 per cent,' is binding 
and concludve opoD the Judgment of the courta 
of the United States tn determining the con- 
struction and effect in Fennsvlvania of the Acte 
of Congress commonly called the Currency 
Acte, and especially sections B1S7 and S19S of 
the Revised' Stetutes of the United States. 

"Fourth, Whether upon the whole evtdenca 
the plaintiff was entitied to recover." 

Judgment was rendered for the plaintiffs In 
the sum of $2 ISO. 88, and the defendant sued 
out this writ of error. 

MMtrt. C. L« Bn* Hwwon. W«k B. 
Armatronc and S. W. Walton, for plnblt- 
tS in error. 

Mettn. "H. O. PaiwHUb H. O. HeOor- 
mlok. /. C. Sm vA S. r. A»m. for de- 
fendants la error. 

Mr. JvMtiot Gray dellvBred tlw opti^on tf 
the court: 

Assuming, what doss not wpenr in the reo- 
ord. that Uie evidence stated tn the UUi of ex- 
ceptions was all the evldencs Introduced at the 
trial and referred to tn the oerttflcate of division, 
that certificate Is clearty InsulBdent to aupprnt 
tbejurisdiction of this court. 

Under the Acts of CongreM, anthoiliing 
questions arising on a trial at hewing before 
two judges In the circuit court, and upon which 
they are divided In opinion, (o be certified to 
this court for dedrion. It has always been held 
that each question certified must be one of law, 
and not of fact, nor of mixed law and fact; and 
that it must be a distinct point or propoaiUoii, 
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dearlT staled, and not the whole oaae. nor the 
queetum whether upon the evidence the Judg- 
ment ahould be for one parfy or for the other. 
Saundm v. Chuid. 4 Pet. ^[29 U. S. bk. 7, 
L. ed. 89712 U. £L T.BaOnf, 9 Pet.367jr9: 124]; 
WeM ▼. Mw Bng. MartgoM Oo. 106 u. S. ^ 
087: 1001; (M. iU. Ba^fdna Oo. ▼. Molitor, 118 U. 
a 609, M5-617 1^: 1106. HOaj; WaimaU r. 
Van kyhe. 116 U. S. 609-704 m: 773. 774]. 

Tested uj these rules, the first and second 
ouestions certified, each being whether "under 
ibe evidence" the defendant was authorized to 
receiye interest at a certain rate, as well as the 
fourth question, "whether upon the whole evi- 
dence the plaintiff was entitled to recover/' are 
not questions which tlds court is requiied or 
Authorized to answer. 

The third Question Is equally irregular and 
insufficient. Instead of bdng dearlv and dis- 
tinctlv stated, it is quite obscure and ambigu- 
ous, for it does not snow whether the supposed 
decision of the Supreme Ck)urt of Pennsylvania, 
"that there are no banks, nor have there been 
any such banks in Pennsylvania, authorized to 
take and receive interest at a greater rate than 
6 per cent," was based upon matter of law. 
or matter of fact, or both. The latest reported 
decision of that court, to which the learned 
counsel for the plaintiff in error referred to ex- 
plain this question, affirmed a ruling of a lower 
court that, "in fact and in law, there is no 
bank of issue in Pennsylvania, authorized to 
charTO a rate of interest in excess of the legal 
rate; and said nothing upon the question 
whether there ever had been any such banks. 
Lebanon Nat. Bank v. Karmany, 98 Pa. 66, 78. 

Neither the amount of the Juds^ent below, 
nor the certificate of division, bemg sufficient 
to give this court lurisdiction, it necessarily 
f oUows, as was held in We^h v. New Eng. Mcrt- 
(foge Oo. and Wat&rviUe v. Van Slyke, above 
dted^ that the 

Writ of error muH be dimisied. 

Tnieoopjr. Test: 

James fl. MoKemiey, Clerk, Sup. Oouit« XT. 8. 



[388] JACOB JOHNSON aitd JAMBS B. OAR- 

TER,.0wnei8 of the Tug Boat Pabkbb,asd 

HENRY A. CHRISTY, Plfft. in Err., 

«. 

CmOAGO Ain) PAODIO ELEVATOR 

COMPANY. 

<8ee 8b a Beporter^ ed. 86S-iau 

AimiMttn JurMieHon^^tort mutt be eon- 
eummtued on naiUgable icater, to ooftfer^IUi- 
naii Statute, "Attachment of Water OrqftT^ 
UdbiUty qf turetif'-^lenial ef hea/ring to 
part oumer^State may eortfer Uen on tenele 
felien. 

Llpie Injury done by tiie jib boom of a schooner 
■trdSiff against an elevator situated on the bank of 
theChioagoBirer, through the negliffont towing of 
auoh schooneiu does not constitute a maritime tort 
of which a.Distr!ot Court of the United States as a 
oourt of sdmlraltf would have Jurisdiction. 

Sl The remedy for such wrongw whoUy at com- 
mon law and may be pursued In^ state court ac- 
cording to^the proTlslons of a state statute,; al- 
tiious-h such statute gives alien on the vesseL 

t> .The objection Oiat judgment was entered 
•gainst the surety on the bond on which the yeasel 
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was released, without any serrice of process or no* 
tioe, was nroperiy overruled,— the statate forming 
a part of the bond which he executed, and that 
statute nrovlding for judgment against the surety 
In case the plaintiff should be found entitled to re- 
cover. 

4. The objection by a party claiming to be part 
owner of the tug; and who filed a petition to be 
made a defendant, that he had been denied a hear^ 
ing, was also properly overruled, the tug havmg 
been released from the Uen on the filing of the 
bond. 

[No. 65.] 

ArfnuA amd eubmitted Nov. SO, 1886. D&^ 
Med Dee. IS, 1886. 

r!^ ERROR to the Supreme Court of the State 
of Illinois. AfflarmM. 

The case is stated by the court. 

Mr. Henry W. A»i^«» for plaintifb in 
error: 

The "Attachment of Water Craft" Act is 
invalid in attempting to create and enforce a 
lien in rem against a vessel engaged in domestic 
commerce upon the navigable waters of the 
United States of America, above twenty tons 
burthen, duly enrolled and licensed. Exclusive 
lurisdiction for that purpose is in the District 
Court of the United States. 

Sec. 2. art. HI, Const. U. S. ; subd. 8, S 568, 
Title XUI, Rev. Stat. U.S. "The Judiciary r 
The Hine v. Trevor, 4 Wall. 555 (71 U. 8. bk. 
18. L. ed. 451); Tlie Motes Taylor, 4 Wall. 411 
(Id. 18 : 897); The Belfast, 7 Wall. 646(74 U. S. 
19: 372); lie Eddy, 6 Wall. 481 (72 U, S. 18: 
486); The Lottawanna, 21 WaU. 567 (88 U. S. 
22 : 657); Weeton v. Moree, 40 Wi& 459; Re Joee- 

fhine, &9 N. Y. 2Si, and cases cited in Bump's 
'ederal Procedure, p. 70. 

The Legislature had not the power to confer 
upon the circuit courts jurisdiction to enforce a 
lien on vessels duly enrolled and licensed by 
the United States, dy proceeding in rem, ac- 
cording to the proceaure of admiralty courts. 

Weeion ▼. Moree, eupra; Campbell r. Sher^ 
f?ia»j85Wis. lOSi The John Sichardi, INewb. 
78; The Golden Gate, 1 Newb. 296: Leon t. 
Gakeran, 11 Wall. 185(78 U. 8. hk. 20, L. ed. 
74); The Lottawanna, eupra; The Edith, 94 
U. S. 518 (24 : UTUFfrran ▼. Botford, 54 Barh. 
209; ne Edith, 6 Ben. 489. 

The rendition of a Judgment against Henir 
A. Christy, surety on the attachment bono, 
without any suit, issue, trial, hearing, prea- 
ence, or representation hy attorney or other- 
wise, amounted to a deinivation of property 
withoutprocess of law. 

Art. Y, AmendmeDts, Const U. S. 

The denial to James B. Carter, part owner, 
of the right to interplead and d^end was a 
violation of that provision of the Constitution 
of the United States providing that " No per- 
son shall be deprived of life, liber^ or property 
without due process of law." 

Art. V, Const. U. S. 

The provisions of the Act entitled *' Attach- 
ment of Water Craft" of the State of Illinois 
amount to a "regulation of commerce," which 
gives to the ports of Illinois a state admiralty 
proceeding, enforceable in its courts alone, 
and in violation of that provision in the Con- 
stitution of the United States, which provides: 

" No preference shall be given bv any regu- 
lation of commerce to the ports of one State 
over that of another." 

Subd. 6, § 8, art 1, Const U. S. 
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American admiralty has Jurisdictioii of all 
cases of "maritime licnos." 
Ben. Adm. J 261; Henry, Adm. 37. 
Mr. BobertSae, for defendant in error : 

[380] j£r, JtuHee BUtehford delivered the opin- 
ion of the court : 

On the 22d of September, 1881, the Chicago 
and Pacific Elevator Company, an lUiaois cor- 
poration, filed a petition in the Circuit Court 
* of Cook County, Illinois, setting forth that on 

the 29th of August, 1881, it was the proprietor 
of a warehouse on the land, in Cook County, 
near the bank of the Chicago River, which had 
stored in it a quantity of aaelled com; that on 
that day Jacob Johnson, a resident of Chicago, 
in said coomty, was the owner of the tug boat 
Parker, of above five tons burthen, used and 
intended to be used in navigating the waters 
and the canals of Illinois, and ha^nng its home 
port in Illinois; that The Parker on that day 
was towing a schooner, attached to her by a 
hawser, in the CSiicago River, in said county, 
the sdiooner being under the control of the 
officers of the tug; and that the tug and the 
schooner were so negli^ntlv managed, and the 
schooner was so negligently towed by those 
havine control of the tu^ that the Jib boom of 
the sdiooner went through the wall of the 
warehouse, whereby a lu'ge quantity of the 
com ran out and was lost in the river, causing 
a damage of $894.88 to the petitioner. The pe- 
tition prayed for a writ of attachment against 
Johnson, to be issued to the sheriff, command- 
ing him to attach the tue and to summon the 
raooi defendant to appear; and for a decree subject- 
Lovuj ing the tug to a lien for sudi damages. 

On Uie ^ving of the required bond on behalf 
of the petitioner, a writ of attachment was 
issued on the same day to the sheriff, com- 
manding him to attach ihe tug and to summon 
Johnson to appear on the 17th of October. The 
return of t^ sheriff stated that he had at- 
tadied all the right, title and interest of John- 
son in and to the tuff, and had served the writ 
on Johnson personaUy, on the same day. 

A bond was given on the same day, executed 
by Johnson as owner of the tug, as prindpal, 
and Henry A. Cristy as surety, conditioned to 
pay all money which should be adjud^ by 
the court in tne suit to be due to the petitioner. 
Thereupon a writ was issued to the sheriff, 
commanding him to return the attached prop- 
erty to Johnson, which was done. 

On the 17th of October, Johnson filed a pa- 
per called a " demurrer and exceptions," setting 
up, among other things, that the court had no 
Jurisdiction to create or enforce a lien on the 
tug. On the 21st of October, the plaintiff en- 
tered a motion that the default of the defend- 
ant be taken for want of an affidavit of merits. 
On October 81, after the denial of a motion 
by the defendant for leave to file an affidavit of 
merits, the court entered of record the default 
of the defendant for the want of such an affi- 
davit, and a Judgment "that the plaintiff 
ought to recover of the defendant its aamages 
by reason of the premises." At the same time 
the defendant entered a motion to vacate the 
default, insisting on the want of jurisdiction in 
the court. 

On the same day, James B. Carter, alleging 
that he was, when the attachment was levied, 
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and still continued to be, a part owner of the 
tug, filed a motion that he ue made a defend- 
ant, and be permitted to defend against the pe- 
tition. 

On the 5th of November, the motion of 
Johnson to vacate the default ftfainst him was 
overruled; and the motion of Carter was de- 
nied. Thereupon Johnson filed a motion to 
dismiss the petition for want of jurisdiction in 
the court to enforce tbe lien claimed, because 
the tug was a steam vessel of above 20 tons 
burthen, duly enrolled and licensed in con- 
formity to Tftle 50 of the Revised Statutes of 
the United States, and was engaged in the 
business of domestic commerce and navigation 
on the navigable waters of the United States, 
and that exclusive jurisdiction to enforce a lien 
in rem on the tug was in the District Courts of 
the United States. This motion was denied. 

Proper bills of exceptions were allowed to 
the foregoing rulings. 

On the 80Ui of .uuiuary, 1882, the damages 
were assessed by a Jury at $800; and a Judg- 
ment was entered in favor of the plamtuF 
against Johnson and Christy, for $SK)0 and 
costs, on the Uth of February, 1882. They 
excepted, and they and Carter appealed to the 
Appellate Court for the First District of Il- 
linois. That court, in July, 1882, affirmed the 
Judgment of the Circuit Court of Cook Coun- 
ty, and an appeal was taken by the same parties 
to the Supreme Court of Illinois. Amon^ the 
assignments of error in that court were these: 
That Carter was not allowed to defend; that 
the Judgment was entered i^inst Christy with- 
out notice or process; that the ii^erior courts 
had no Jurisdiction to enforce the lien on a ves- 
sel engaged In domestic commerce between the 
States; that the Statute of Illinois violated the 
Constitution of the United States; and that the 
exclusive Jurisdiction in the premises was in 
a court of the I) nited States. 

The statute under which the proceedings in 
this suit took place is chapter 12 of the Revised 
Statutes of Illinois, entitled '* Attachment of 
Water Craft," which went into effect July 1, 
1874, Rev. Stat Rl. 1881, p. 159. The Act(^ 1) 
gives a lien on all water craft of above five tons 
burthen, '* used or intended to be used in nav- 
igating the waters or canals of this State, or 
lued in trade and commerce between ports and 
places within this State, or having their home 
port in this State.* * * Fifth. For all damages 
arising from injuries done to persons or prop- 
erty by such water craft, whether the same are 
aboard mdd vessd or not, where the same shall 
have occurred through the negligence or mis- 
conduct of the owner, agent, master, or employ § 
tiiereon." The following other sections of the 
ActaremateriaJ: 

'* Sec. 4. The person dalming to have alien 
imder the provisions of this Act may file with 
the clerk of any court of record of competent 
Jurisdiction, in the county where anv such water 
craft may be found, a petition setting forth the 
nature of his claim, the amount due after 
allowing all payments and Just offsets, the name 
of the water cmt, and the name and residence 
of each owner known to the petitioner; and 
when any owner or his place of residence is not 
known to the petitioner he shall so state, and 
that he has made inquiry and is unable to as- 
certain the same; whidi petition shall be verided 
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by aiBdayit of the petitioiier or his agent or at- 
torney. If the daim Is upon an account or in- 
Btmment in writing, a copy of the same shall 
be attached to the petition. 

Sec. S. The petitioner, or his agent or «t> 
toraey, shall also file with such petition a 
bond, payaUe to the owner of the craft to l^ 
attached, or, if unknown, to the unknown 
owners thereof, in at least double the amount 
of the claim, with security to be.approTed b^ 
the derk, conditioned that the petitioner shall 
prosecute his suit with effect, or, in case of 
failure therein, will pav all costs and damlfM 
which the owner or ottier person interested in 
such water craft may sostalm in consequence 
of the wrongful suing out of such attachment, 
which bond may be sued by any owner or per- 
Bon interested, in the same manner as if itnad 
been given to such a person by his proper name. 
Only such persons shaU be required to Join in 
such suit as have a joint interest; others may 
allege breaches and haveassessment of damages, 
as in other cases of suits on penal bonds. 

8ea 6. Upon the filing of such petition and 
bond as aforesaid, the clerk shall issue a writ 
of attachment against the owners of such water 
craft, directed to the sherift of this county, com- 
manding him to attach such water craft, which 
writ sluul be tested and returnable as other writs 
of attachments. Such owners may be designa- 
ted by their reputed names, by surnames, and 
Joint defendants by their separate or partnership 
names, or by such names, styles, or titles as they 
are usually Known. If the name of any owner 
is unknown, he may be designatCKi as unlmown 

(SM] Sec. 7. The writ shall be substantially in the 
following form: 

State of Illinois, )^. 

County, f*^ 

The PeopUofthe State oflUinoU, to the Sheriff 

of' County, Greeting: 

Whereas (name of the petitioner) hath 

complained that owners of the— -{name of the 
Teasel) are justly indebted to him in the [sum of] 

dollars (amount due), for which he claims 

a lien upon Mid vessel, and has given bond with 
security as required by law: We, therefore, 

command you that you attach the said 

(name of vessel) her tackle, apparel and fur- 
niture, to satisfy such demand and costs, and 
all sudi demands as shall be exhibited a^inst 
such vessel according to law, and having at- 
tached the same you summon (here insert 

the names of owners of such vessel) owners of 

such vessel to be and appear before the 

Court of at its next term to be holden at the 

court house in said county, on the day of 

, then and there to answer what may be ob- 
jected against them and the said (name of 

vessel). And have you then and there this writ, 
with a return thereon in what manner you 
have executed the same. 

Witness: clerk of Court, and the 

seal thereof, this day of ♦ A. D. 18 — . 

, Clerk. 

Sea 8. The sheriff or other ofl9cer to whom 
such writ shall be directed shall forthwith exe- 
cute the same by reading the same to such de- 
fendants, and attaching the vessel, her tackle, 
apparel and furniture, and shall keep the same 
antil disposed of as hereinafter proviaed. Buch 
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sheriff or other officer shall also, on or before 
the return davin such writ, or at any time i^ter 
the service thereof, upon the request of the 
petitioner, make a return to said court, stating 
therein particularly his doings in the premises, 
and shall make, subscribe and annex thereto a 
Just and true lnvent<»y of all the property so at- 
tached. 

Sec. 9. Whenever any such writ shall be 
issued and served, no other attachment shall 
issue against the said water oraf t, unless the 
first attach m ent is discharged, or the vessel is 
bonded. 

Sec. 10. Upon return being made to such 
writ, unless ue vessel has been bonded, as here- 
inafter provided, the derk shall immediately 
cause notice to be given in the same manner as 
required in other cases of attachment. The 
notice shall contain, in addition to that required 
in other cases of attachment, a notice to all 
persons to intervene for their interests on aday 
certain, or that said daim wHl be beard ex 
parte. 

Sec 11. Any person havinff a Uen upon 
or any interest in the water craft attadied may 
intervene to protect such interest, by filing a 
petition as hereinbefore provided, entitled an 
intervening petition; and any person interested 
may be made a defendant at the request of him- 
self, or any party to the suit, and may defend 
any petition by filing an answer as heirdnafter 
provided, and giving security satisf actorv to Uie 
court to pay any costs arising from such defense; 
and upon the filing of any mtervening petition, 
a summons as hercSibef ore provided dall issue; 
and if the same shall be returned not served, 
notice by publication may be given as afore- 
said; and several intervening petitioners may 
be united with each other, or the original, in one 
notice. 

Sec. 12. Any person intervening to enforce 
any lien or claims adverse to the owners of the 
craft attached shall, at the time of filing his 
petition, file with the derk a bond as in the 
case of the original attachment 

Sec. 18. Intervening petitions maybe filed at 
any time before the vend is bonded, as provided 
in section fifteen (15); or, if the same is not so 
bonded, before order for distribution of the 
proceeds of the sale of the craft. And the same 
proceeding shall thereupon be had as in the case 
of claims filed before sale." 
"Sec. 15. The owner,or his asent or attorney, 
or any other person interested in such water 
craft, desiring the return of the property at- 
tached, having first given notice to tiie peti- 
tioner, his agent or attorney, of his intention to 
bond the same, may, at any time before Judg- 
ment, file with the clerk of the court in which 
the suit is pending, a bond to the parties having 
previously filed i^itions against such craft, in 
a penalty at least double me aggregate of all 
sums alleged to be due the several petitioners, 
with security to be approved by the derk, con- 
ditioned that the obhgors wiU pay all moneys 
adjudged to be due such claimants, with costs 
of suit." 

"Sec. 17. Upon receiving a bond or deposit, as 
provided in dther of the S>regoing sections, it 
shall be the duty of the derk to issue an order 
of restitution, directing the officer who attached 
the water craft to ddiver the same to the person 
from whose possession the same was taken; and 

449 



[3951 



888-401 



SUFBEIOB OOTTBT OF THB UjNITBD StATBB. 



OOT. Tkbii^ 



■aid water craft shall thenceforth be discharged 
from all the liens secured by bond or deposit, un- 
less Uie court or judge thereof, upon motion, 
shall order the same again into custody on ac- 
count of the insufficiency or insolvency of the 
surety." 

" Sec. 21. If, upon the trial, Judgment shall 
pass for the petitioner, and the water craft has 
Deen discharged from custody as het^in pro- 
vided, said judgment or decree shall be rendered 
a^inst theprincipal and sureties in the bond; 
Provided, That in no case shall the judgment ex- 
ceed the penalty of the bond, and the subse- 
quent proceeding shall be the same as now 
provided by law m personal actions in the courts 
of record in this State. If the release has been 
upon deposit, the judgment shall be paid out 
of said deposit." 

The Supreme Court of Illinois affirmed the 
judgment of the Appellate Court of the First 
District John$on v. OMe. dtP. Elevator Co, 105 
m. 462. To review the judgment of the su- 
preme court, Johnson, Carter, and Christy have 
brought a writ of error. 
1 3061 ^^ ^ assigned here for error (1) that the state 
* court had no Jurisdiction to enforce a lien in 

rem on a vessel above 20 tons burthen, engaged 
in domestic commerce among the States, and 
duly enrolled and licensed in conformity with 
Title 50 of the Revised Statutes; (2) that the 
state statute is repugnant to the Constitution of 
the United States, because it purports to give 
to a state court admiralty jurisdiction to en- 
r307l force a maritime lien in rem; (8) that judg- 
•• J ment was given against Christy without notice 
to him or aue process of law; (4^ that Carter, 
a part owner of the tug, was denied a hearing. 
Under the decisions of this court in The i%- 
moua, 8 Wall. 20 [70 U. S. bk. 18, L. ed. 125] 
and in Ex parte Pftctnix Ins. Co, 118 U. S. 610 
[ante, 274] at the present term, it must beheld 
that the cause of action in this case was not a 
maritime tort of which a District Court of the 
United States, as a court of admiralty, would 
have jurisdiction; and that the remedy be- 
longed wholly to a court of common law; the 
substance and consummation of the wrong 
having taken place on land, and not on nav^* 
ble water, and the cause of action not havmg 
been complete on such water. This being so, 
no reason exists why the remedy for the wrong 
should not be pursued in the state court, ac- 
cording to the statutory method prescribed by 
the law of the State, even though that law 
gives a lien on the vessel The cases in which 
state statutes have been held void by this court, 
to the extent in whidi they authorized suits in 
rem against vessels, because they gave to the 
state courts admiralty jurisdiction, were only 
cases where the causes of action were cogniza- 
ble in the admiralty. Necessarily, no other 
cases could be embraced. The Moaes Taylor, 4 
Wall 411 [71 U. S. 18: 8971; The Bins v. 
Tretor, td. 555 [Id. 18: 451]; The BelfoMt, 7 Id. 
624 [19: 266]. J 

In the present case, the suit Is a suit in per- 
mmam. The petition states that the plaintiff 
"complains of Jacob Johnson," "and makes 
him defendant herein;" and that the plaintiff 
has demanded the amount of his damage from 
the defendant, but the latter refuses to pay it 
The petition prm that the tug mav be attached 
and the defenaiuU bo nimmonea. The writ 
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of attachment recites that the plaintiff has com- 
plained that Johnson is indebted to it in 
1894.88, for which it chdms a lien on Uie tug. 
The writ commands the sheriff to attach the 
tug and to summon Johnson to appear before 
the court on a day named. Attacnment was 
made of "all the right, title and interest" of 
Johnson in and to me tug, and at tiie same 
time the writ was served on him by being read 
to him. The releasing bond executed by John- 
son and Christy recites the action as bding one 
for damages aUeged to be due to the plidntiff 
from Johnson. From the time of the issuing 
of the writ of restitution, on the same day the 
petition was filed, the tug disappears from the 
proceedings, the bond having taken her place. 
The judgment was one in personam against 
Johnson and Christy, as required by section 21 
of the statute, in a case where (he attached ves- 
sel has been disdiarged from custody. That 
section also provides that the proceedings sub- 
sequent to the judgment "Shall be the same as 
now provided by law in personal actions in the 
courts of record in this State." 

So far, tiierefore, as this suit is concerned, 
the action, in the shape in which it comes be- 
fore this court, is a ^mlinpereonam, with an 
attachment as security, the attachment being 
based on a lien given by the state statute, and 
a bond having been, by the act of the defend- 
ant, substituted for the thine: attached. 

In TayUxr v. Ca/rryl, 20 How. 588 [61 U. S. 
bk. 15, L. ed. 1028], this court upheld the va- 
lidity of the seizure of a vessel under a process 
of foreign attachment issuing from a state 
court of Pennsylvania, in pursuance of a statute 
of that State, as against a subsequent attempt 
to seize her underprocess in admiralty. In the 
course of the opimon of the court, delivered by 
Mr. Justice Campbell, it is said: "The process of 
foreign attachment has been for a long time in 
use in Pennsylvania, and its operation is well 
defined, by statute as well as judicial prece- 
dents. * * ^ The habit of courts of common 
law has been to deal with ships as personal 
property, subject in the main, like other per- 
sonal property, to municipal authority, and 
liable to their remedial process of attachment 
and execution; and the titles to them, or con- 
tracts and torts relating to them, are cogniz- 
able in those courts." 

The subsequent case of Leon^. Qaleeran, 11 
WaU. 185 [78 U. S. bk. 20, L. ed. 741, it very 
much like the one now before us. Theie, by 
a Statute of Louisiana, a mariner had a lien or 
privilege on his vessel for his wages, and 
ne brought a suit in personam theroFor in a 
court of the State, and had- the vessel seques- 
tered. She was released on iTbond given by 
her owner, and by Leon as surety, for the re- 
turn of the vessel on final judgment Judg- 
ment beine rendered against the owner in per- 
sonam, ana the vessel not being returned, the 
mariner sued the surety, on the bond, in the 
same court, and had judgment for the amount 
fixed by the original judgment. On a writ of 
error from this court, sued out by Leon, it was 
urged for him, that, under the authority of 
The Moses Taylor, and The ffine v. Trewr, the 
state court had no jurisdiction to enforce the 
lien by a seizure before judgment. On the 
other side, it was urged that the suit was a com- 
mon-law remedy, within the dause in section 
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Btat. aX L. T7 (now embodied to Mction 711. 
sabdtTUoD 8, of the BevlMd StatntM) which, 
ftfter Ennting to tbe District Conrts ot the 
United BlateB "ezclndTe oTlginal oognizance 
of all dvil catuea of ftdmiral^ and multlme 
Jurisdlctton," tBTea "to niton. In all cum, 
the light of a common-law remedy, where the 
fsommon Uw ia compelent to give it." This 
court held that the action in pgramam in the 
Mate court was a proper one, tiecause it was 
coromoQ-law remedy, which tbe common lai 
waa competent to give, although the state law 
gave a lien on the vessel in the case, similar to 
alien under themaritiine law, and it 



vauce, to hold the vemel as a securiW to re- 
spond to a judKment, If recorered against her 
owner, as a defendant; that the miit waa not a 
. . _ ing in rem, nor was the writ of toques- 

)t); that the bond given on the release of 

the Teaiel twcame the sabstltule for her; that 
the common law Is as competent as the admi- 
ralty to give a remedy In all cases whefe the 
cull is in ptritmam against the owner of the 
property; and that these views werenot incon- 
■istent with any exprtased in Th* Moaa liiflor, 
tn 77u Hint V. Trewr, or in 7^ B^ait. 

The case of AnnyuM v. Baton. IB Wall 882 
[83 n. B. 31: 114], la a similar one. 

There being no lien on tbe tng, br the mari- 
time law, for the lujmr on land inflicted In 
this case, tbe State could create such a lien 
therefor hs it deemed expedient, and could 
enact reasonable mies for ita enforcement, not 
amounting to a regulation of commerce. Liens 
under stale statutes, enforceable by attachment, 
in mite «n penonam, are of everj-day occnr> 
rence, and may ev«i eitend to liena on veasels 
(MN)] vhcn the proceedings to enforce them do not 
amount to admiralty proceedings tn rem, or 
otherwL<ie conflict with the Constitution of tbe 
United States. There is no more valid objec- 
tion to the attachment proceeding to enforce 
the lien in a suit in pfrmnam, by holding the 
veeael by mesne process to be subjected to exe- 
cution on the personal judgment when recov- 



in commerce am<Hig the States, 
■nd licensed therefor, no lien on her could be 
enforced by attachment in the stale court "Hie 
[woceeding to enforce the lien. In this case, was 
act Rich aregnlatlon of commerce among the 
Btatea aa to he invalid, because an Interference 
with the ezcluatn anthorlty of Congress to 
i^ulate such commerce, any more than regu- 
Imona by a State of Oie rates of wharfage 
for vcsmOs, and of remedies to recover wharf- 
age, not amounting to a daty of tonnage, are 
waaa an Interference, because tbe vessSa are 
engaged in interstate commerce. Cannon y, 
JToH Oriaaiu, 20 WalL BT7, 583 [87 U- S.bk. 23. 
L. ed. 417, 430]; Packet Oo. v. CatUtMwv, 
lOSU. S. 660 [36: 1180]; TrantportationOo.T. 
Pbrkenburs. lOT U. 8. aOl [27: 884]. 

Nor is the Act of Dllnt^. so far aa this case 
is ooucened, obnoxfona to tbe objection that it 
U a r^ulation c^ commenM which gives pref- 
cRBce to the pen* (tf Dllnoia over uosr of un- 
lit D. 8. 
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other State, within the Inhibition of subdivision 
6 of section of article 1 of the Constitotion ot 
the United Btalea. As was eald In JTunn v. 
ItUnoU, 04 U. 8. 118, 180 [24: 77, 87]: " Thli 
provi^n operates only 'as a limitation of tbe 
powers of Congress, and In no respect affects 
the States in the regulation of their domestic 
Affairs." See, also, Morgan v. Lovitiana, 118 
U- 8. 466, 467 [onto, 337]. 

Wheiberproceedings under tbe Illinois Stat- 
ute, different from those bad in this case, may 
or may not be obnoxious to some of the oblec- 
tloQs raised, la a question which must be left 
to be determined when it properly arlsea 

As to the objection made by Christy to the 
judgment against him, the Supreme Court of 
Illinois overruled It on the ground that, as tbe 
bond was given with tbe eUtuta existing, the [401] 
statute formed part of tbe bond; and the surety 
virtually consented that judnnent ml^t go 
against him on the bond, under sectlMi 31,lf 
the plaintiff should be entitled to Judgment 
against Johnson, dtlng Wititehurtt -v.O^eai, 
68 III. 247, and Heniaa v. Peopit. 70 HI. 100. 
This was a correct ruling. BeaUT. NMe Mexico, 
16 Wall. 685 [83 D. &. Zi: 262]; Moore y. Hunt- 
ington,Vt WalL 417, 422f84D. 8.31:643. 648]. 

Aa to tbe oblectloQ made by Garter, that ha 
was denied a nearing, the Supreme Court Of 
Ulinola overruled it on the ground that, on tba 



custody, and the subsequent Judgment could 
—ly be agaiuHt Johnson and Christy, in ptr- 
Tn.! sound view. 



Jvdgrrunt afflrmed. 
True copy, "teat: 



BEKJAHIX F. BUZARD oat KOSES [S4T] 

HILLARD, AppU., 
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r 3481 Btatement br JA». JtuHe$ Ch^j: 

■ ''^'^^ This was a bill In eqnitv, filed Norembef 28, 

1881, by Buzard and HiUard, citizens of Mis- 

Bonri, against Houston, a citizen of Texas, the 

materiu allegations of which were as follows: 

That the pu&intifls were partners in the busi- 
ness of pasturing and breeding cattle upon a 
tract of land owned by them in the State of 
Texas, and on October 14, 1881, n^tiated a 
purchase from the defendants of fifteen hun- 
dred cows and fifty bulls, to be delivered at 
Lampasas in that State in M^, 1882. at the 
price of $15.50 a head, one half payable upon 
the signing of the contract, and the other half 
upon delivery of the cattle; that the terms of 
their agreement were stated in a memorandum 
of that date, signed by the parties, and intended 
as the basis of a more formal contract to be 
afterwards executed; and that the plainttfifs at 
once paid to the ddfendant $500 in part per- 
formancei 

That on October 81, 1881, the parties resumed 
negotiations, and met to complete the contract; 
that the defendant then proposed that, in lieu 
of the contract with him for the cattle men- 
tioned in the memorandum, the plaintiffs should 
take ^m him an aadgnment of a similar con- 
tract in writine, dated August 18^ 1881, and 
set forth in the olU. by which one Mosty sgreed 
to dcdiver to the defendant an equal number of 
[840] similar cattle, at the same time and place, at 
theprice of $14 a bead. 

That the defendant then stated that he had 
paid tiie sum of $15,000 on the contract with 
Mosty; and asked that in case of his assigning 
that contract to the piaintuCs, they should pay 
him that sum, and also the <fifference of $1.50 
a head in the prices mentioned in the two con- 
tracts, but finally proposed to deduct from this 
twenQr-five cents a head. 

That, as an inducement to the plaintiffs to 
make the exchange of contracts, the defendant 
represented to them that Mostv was good and 
solvent, and able to perform his contract; that 
he was better than the defendant, and then had 
on his ranch twelve hundred head of the cattle; 
and that there was no doubt of the performance 
of this contract, because one McAnulty was a 
partner with Mos^ in its performance— of all 
which the plaintifra knew nothing, except that 
thev knew that McAnulty was a man of wealth, 
and fully able as well as willing to perform his 
contracts. 

That on November 1, 1881, the plainttfifs, be- 
lieving and relying on the defendant's repre- 
sentaoons aforesaid, accepted his propositton, 
and paid the sum of $14,500, making, with the 
sum of $500 already paid, the amount of 
$15,000, which he alleged he had paid to Mosty 
on his contract; and executed and delivered to 
the defendant their obligation to pay him, on 
the performance by Mosty of that contract, an 
additional sum of $1,887.50, being the profit on 
the contract with Mosty in the sale to the plaint- 
iffs, less the deduction of twenty-five cent^ a 
head; and returned to himhisonginal contract 
with them, and in lieu thereof received from 
him his contract with Mosty and his aarign- 
ment thereof to the plaintiffs, indorsed thereon, 
and set out in the bill, containing a provision 
that he should not be responsible in case of any 
failure of performance l^ Mosty. 

That the aforesaid representations of the de- 
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f endant were absohitelj untme, deoettftal and 
fraudulent, and were Imown hj tibe defendant 
to be false, and the plaintiffs did not know and 
had no means of Knowing that they were 
untrue; that those representa&ms were intended 
by the defendant to deceive the plaintifliB, and 
did deceive them to their gmt inJuiT; to wit, 
to the extent of the amount of $15,000 paid by 
them to him, and to the farther extent <n 
$10,000, for the expenses necessary to obtain 
other cattle, and for the loss of the increase of 
such cattle for the next year by reason of the 
impossibili^ of obtaining them m the exhsosted 
condition of the market; and that Mosty at the 
time of the assignment was absolutely insolvent 
and had no property subject to be taken by his 
creditors, and his contract was utterly worth- 
less, as the defendant then knew. 

The bill then stated that the plaintiffs brought 
into court the contract between the defendant 
and Mosty, that H might be delivered up to the 
defendant: and also the assignment thereof by 
the defendant to the plaintim, that it might be 
canceled. 

The bill preyed for a disooverr; fora rescis- 
sion and cancellation of the assignment of the 
contract with Mosty, and also of the plaintiite' 
obligation to pay to the defendant the sum of 
$1, w7.50; for the repayment to the plaintifb of 
the excess of money received by the defendant 
from them beyond the amount which they were 
to pay him under the original contract; for a 
reinstatement and confirmation of that con- 
tract, and its enforcement upon such terms as 
the court might deem Just and proper; or, if 
that could not be done, that the defendant be 
compelled to restore to the plaintiffs the sums 
of $500 and $14,500 received from them, and 
also to pay them the sum of ilO,000 for dam- 
ages which they had sustained by reason of the 
defendant's fraudulently obtaining the surren- 
der of the original contract, and by reason of 
the other injiunes resulting to them therefrom; 
and for furUier relief. 

The defendant demurred to the bill, assign- 
ing as a cause of demurrer that the bill showed 
that the plaintiffs' only cause of action, if any, 
was for the sums of money paid by tiiem on 
the contract^ and for damages for breach of 
the contract for which they nad an adequate 
and complete remedy at law. The circuit court 
overruled the demurrer. 

The defendant then answered fully under 
oath, denying that he made any of the repre- 
sentations alleged, and repeating the defense 
taken by demurrer; the plaintiffs filed a gen- 
eral repBcation ; conflicting testimony was taken; 
at a hearing upon pleadings and proofs, the bOl 
was dismissed with costs, and the plaintiffs ap- 
pealed to this court 

Mr. H. E. Barnard* for appellants: 

This cause was instituted for the purpose of 
canceling one contract and reinstating another, 
and readjusting certain payments,on the ground 
of fraud and misrepresentations; and the de- 
murrer interposed by defendant to the Jurisdic- 
tion of this court is unfounded. 

The chancery rule in England is srttled that 
equity has an undoubted Jurisdiction to relieve 
against every q;>ecies of fraud and misreprasen- 
t&on. 

OJu&UrfM T. Jtmmm, 8 Yen 125; 8. 0.1 
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Alk. 801, 1 Bag; Lead. Cas. T78, 4Ui Am. ed. 

The same role goTerna in the national courts 

of the United States whenever there is not a 

Slain and adegoate legal remedy at law to re- 
eve against the same fraud or miarepresentar 
tlons. 

See note to section 875, Pomeroj, Eq. Jnr. 

An examination of the following cases will 
convince the m^ that defendant's demurrer is 
not wen ti^en. 

Chrand OhuU v. Winegar, 15 Wall 878 (83 
U. 8. bk. 21, L. ed. 174); OdriehM v. apain, 15 
Wall. 811 (82 U. 8. 21: 48); /n«. Oo. v. Bailey, 
18 WalL 616 (80 U. S. 20: 501) J<mie$ v. BoOa, 
9 WalL 869 (76 U. S. 19: 786); Watton v. Suih^ 
€rkmd, 5 WalL 74 (72 U. 8. 18: 580); Biwee^t 
Ben. Y. Orundy, 8 Pet 214 (28 U. 8. bk. 7, L. 
ed. 657); OnmeY. BtrnnOL lOTtdge, 888; Bank 
▼. Rutland, ete.R.R.2S Yt. 470; Pom. £q. Jur. 
88188, 140, 179. 

Bquity will relieve against fraud, although 
perhaps the party perpetrating the fraud, keep- 
ing within the mntts of the strict law, so as to 
be smrtained by the law courts, had committed 
«ome unoonsdentious act or breach of good faith 
and had tiiereby obtained an undue advantage 
over another, which advantage even though 
legal equity would not suffer him to retain. 

At law it is a necessary port of this concep- 
tion that the act or omisnon itself, by which the 
undue advantage is obtained, shoula be wUlfnl, 
In other words, should be knowingly and inten- 
tionally done by the party; but it is not essential 
in equity that there should be a knowledge of, 
and an intention to obtain, the undue advan- 
tage which results. 

2 Pom., Eq. Jur. g 878. 

Mr, Jama F, MiUer, for appellee: 

The complainants in this case have a remedy 
at law, if any at aU, in an action on the case in 
the nature of deceit; and should not seekfa re- 
•dsdon of the contract in a court of equity. 

The sixteenth section of the Judicial^ Act of 
1789, 1 Stat at L. p. 82, provides: " That suits in 
equity shall not be sustained in either of the 
courts of the United States, in any case where 
plain, adequate and complete remedy may be 
had at Uw." 

The bin here is based solely upon the allega- 
tions that the complainants were induced to 
take an assignment of the Mosty contract by the 
false, deceitful and fraudulent representations 
of defendant It alleges that the representa- 
tions were not only false in fact, but were 
known to be false by the defendant when he 
made them. Consequently it makes a case of 
mctual fraud; that is, fraud arising from dr- 
comstances of imposition. 

Bo/yaf^EoBn. v. Grundy, 8 Pet 210 (2811. 8. 
bk. 7, L. ed. 655); Pdrkm-Y. OaUan Ob. 2Black, 
«45 (67 U. 8. 17: 818). 

In the practical administration of their equi- 
table powers, the national judiciary have con- 
stantly aflSrmed and steadily adherei to the doc- 
trine in its negative form, that the equitable 
Jurisdiction does not exist, and will not be ex- 
ercised in any case or imder any drcumstan- 
ces. where there is a certain, adequate and com- 
plete remedy at law. 

TJump&m V. R.R. Co.^ WalL 134-187 (78 
IT. 8. bk. 18, L. ed. 765); Knox v. amith, 4 
How. 298(45 U. a 11: 988); BenneU v. Butter- 
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Miorth, 11 How. 609(82 U. 8. 18: 860); Parker 
V. Coiton Oo. eupra; OOrieheY. Spain, 15 WalL 
211 (82 U. 8. 21: 4S); Lewi$Y. dbdto, 28 WalL 
466 (90 U. 8. 28: 70); Van Norden v. Morton, 
99 U. 8. 878 (25: 468); Quaranty Oo, v. Water 
Oo, 107 U. 8. 205 (27: 484): Baker v. BiddU, 1 
Bald. 894. This case treats very fully of the 
whole doctrine. 

If the fraudulent allegations are true, the bill 
makes a dear case for an action for deceit; and 
the Judgment in such an action would be as 
fully adequate as can be the remedy by decree 
here. 

A familiar illustration of the right to brinff a 
common-law action for fraudulent representa- 
tion, as furnished by text writers, is an action 
brought for falsely representing a third party 
to be solvent, and thereby inducing the plaint 
iff to part with his money. 

Paiey y. Frmnan, 2 Smith, Lead. Cas. 92; 
Bidpham, Eq. p. 258. ^^ LUdhifiMy, BaUtm. 
114 U. 8. 190 (29: 182). 

Mr, Juttice Gray delivered the opinion of 
the court: 

In the Judiciary Act of 1789, by which the 
first Congress established the Judicial courts of 
the United States and defined their jurisdiction, 
it is enacted that " Suits in equity shall not be 
sustained in either of the courts of the Uoited 
States, in any case where plain, adequate and 
complete remedy may be. had at law.^ Act of 
Sep. 24, 1789, diap. 20, % 16, 1 Stat at L. 82; 
Rev. StiU^ 728. Five days Uter. on Septem- 
ber 29, 1789, the same Congress proposed to the 
Legislatures of the several States the article 
afterwards ratified as the Seventh Amendment 
of the Oonstitution, which declares that " In 
suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right 
of trial by Jury shall be preserved." 1 Stat at 
L.21,98. 

The effect of the provision of the Judiciary 
Act, as often stated by this court, is that "Wlien* 
ever a court of law w competent to take cogni- 
zance of a riffht, and has power to proceed to a 
Judgment which affords a plain, aoequate and 
complete remedy, without the aid of a court of 
equity, the pliuntiff must proceed at law, h^ 
cause the defendant has a constitutional right 
to a trial by Jury." Hipp v. Babin, 19 How. 
271, VtSm U. 8. bk. 15, L. ed. 688, 685]: Im. 
Oo. V. miaey, 18 WalL 616, 621 [80 U. 8. 20: 
501, 5081: Grand Chute v. Winegar, 15 WalL 
878, 875 [82 U. 8. 21: 174, 175]; LewitY.Ooeki, 
28WalL466,470[90n. 8. 28:70,711: Booty. 
Baaway Oo. 105 U. 8. 189. 212 [26: 975, 988]; 
KiUian v. JMinghaui, 110 U. 8. 66S, 578[28: 
246, 248]. In a very recent case th court said: 
"This enactment certainly means something; 
and if only declaratory of what was always the 
law, it must, at least, have been intenaed to 
emphasize the rule, and to impress it upon the 
attention of the courts." N. T. Guaranty Oo. 
V. Mem^ii Water Oo, 107 U. 8. 205, 214 [27: 
484, 4o#J. 

Accordingly, a suit in equity to enforoe a 
legal right can be brought only when the court 
canjgive more complete and effectual relief, in 
kinaorin decree, on the equity side than on 
the common-uiw side; as, for instance, by com* 
pelling a specific performance, or the removal 
of a cloud on the title to real estate; or prevent- 
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fmg ia injurr for which damages are not re- 
corerabls at law, as ia Watsim v. Sutherland, 6 
WalL 74 [TO U. 8. hk. 18, L. ed. 580]; or where 
an agreenoent procured by fraud, ia of a contin- 
uing nature,and its resciasion willprevent a mul- 
tiplicity of suits, as in Bapee ▼. Ctrundy, 8 Pet 
dlO, 315 [^ U. 8. 7: 655, 657], and in J&ne$ v. 
BoOei, 9 Wall. 864, 869 [76 if. 8. 19: 784, 786]. 

In cases of fraud or mistake, as under any 
other head of chancery jurisdiction, a court of 
the United States will not sustain a bill in equi- 
ty to obtain only a decree for the payment of 
money by way of damages, when the like 
amount can be recovered at law in an action 
sounding in tort or for moneyhad and receiyed. 
ParkertSurg v. Brown, 106 U. 8. 487, 500 [27: 
2^, 2481; Imbkr ▼. 0/totsau, 107 U. 8. 586 [27: 
922]; LOchfieldY, BalUm,lUV. 8. 190(29:182]. 

In England, indeed, the court of chancery, 
in cases of fraud, has sometimes maintained bills 
in equity to recover the same damages which 
might be recovered in an action for money had 
and received. But the reason for this, as clear- 
ly brought out by LordMJu$Hee$ Knight, Bruce 
and Turner in lAim v. Oroueher, 1 D. F. & J. 
518, 527, 528, was that such cases were within 
the ancient and original iurisdiction in chan- 
cery, before any court of law had acquired Ju- 
risdiction of them, and that the assumption of 
Iurisdiction by the courts of law, by gradually 
extending their powers, did not displace the 
earlier jurisdiction of the court of chancery. 
Upon any other groimd, such bills could not oe 
maintained. CUffofd v. Brooke, 18 Yes. 181; 
JTunnpeon v. Barday, 9 Law Jour. Ch. 215, 
218. And we have not been referred to any in- 
stance in which an English court of equity has 
maintained a bill in such a case as that now her 
fore us. In Newham v. May, 18 Price, 749, 
ChUf Baron Alexander said: "It is not in 
eveiT case of fraud that relief is to be adminis- 
tered by a court of equity. In the case, for in- 
stance, of a fraudulent warranty on the sale of 
* horse, or any fraud upon the sale of a chattel, 
no one, I apprehend, ever thought of flUng a 
bm in equity." 

The present bill states a case for which an 
action of deceit could be maintained at law, 
and would afford full, adequate and complete 
lemedy. The original agreement for the sale 
of a number of cattle, and not of any cattle in 
particular, does not belong to the class of con- 
tracts of which equity would decree specific 
Serformanoe. If the idaintiffs should be or- 
ered to be reinstated m ah their rights under 
that agreement, and permitted now to tender 
oerfonnance thereof on their part, the only re- 
lief which they could have in this suit would 
be a decree for damages to be assessed by the 
same rules as in an action at law. The sdmilar 
contract with Mosty and the assignment there- 
of to the plaintiffs are In the plaintiff's own 
possession, and no judicial rescission of the as- 
signment is needed. U the exchange of the 
contracts was procured by the fraud alleged, it 
would be no more binding upon the pliuntiffs 
at law than in equity; and in an action of deceit 
the plaintiffs m&ht treat the assiniment of the 
contract with Mostj as void, and, upon deliv- 
ering up that contract to the def endimt, recov- 
ar fml damages for the nonperformance of the 
original agreement No relief is sought against 
Mostj, and he is not made a party to the tUL 
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The obUgatk>n executed by the plaintiflktotha 
defendant is not negotiable, so tlfiat there Is no 
need of an injunction. A judgment for pecun- 
iary damages would adjust and det^mlne all 
the rights of the parties, and is the only redress 
to wmch the plaintiffs, if they prove their alle- 
gations, are entitled. There is therefore no 
around upon which the bin can be maintained. 
Ineuranoe Co. v. Bailey, [tupra], and other 
cases above cited. 

The comparative weight due to conflicting 
testimony, such as was introduced in this case, 
can be much better determined by seeing and 
hearing the witnesses than upon written depo- 
sitions or a printed record. 

This case does not require us to enter upon a [SB4] 
consideration of the question, under what cir- 
cumstances a bill showing no ffround for equi- 
table relief, and praying for d&covery as inci- 
dental only to the relief sought, is open to a de- 
murrer to the whole bill, or may, u discoveiy 
is obtained, be retained for the purposes of 
granting full relief, within the rule often stated 
in the books, but as to the proper limits of 
which the authorities are conflicting. It la 
enough to say that the case clearly falls within 
the statement of Chief Juetioe Marshall : *'But 
this rule cannot be abused by being employed 
as a mere pretext for bringing, causes, proper 
for a court of law, into a court of equity. If 
the answer of the defendant discloses nothing, 
and the plaintiff supports his claim by evidence 
in his own possesdon, unaided by the confes- 
sions of the defendant, the established rules, 
limiting the jurisdiction of courts, require that 
he should be dismissed from the court of chan- 
cery, and permitted to* assert his rights in a 
court of law." RueeeU v. Olofrk, 7 Cranch, 69, 
89 [11 U. 8. bk. 8, L. ed. 271, 2791. 8ee also 
Honbwrgy, Baker, 1 VeX. 282, 286 [26 U. S. 7: 
125, 1271; Brown v. Biumn, 10 P«t. 497, 508 
[85 U. 8.9:508.511]. 

*The decree of the drouit court, dismiswing 
the biU generally might be considered a bar to 
an action at law, and it is thecefore, in accord- 
ance with the precedents in Bogen v. Durant, 
106 U. 8. 644 [27 : 808] and the cases there dted. 

Ordered that the decree be reeereed, and the 
ca/uee remanded^ ioith direeUone to enter a deoree 
diemieemff the nUfor waeU qf jtsriedieUon, and 
without pr^ndiee toanaeUon at law, 

Mr, Juitiee Bradley* dissenting : 
I dissent from the judgment in this case so 
far as it direclB the bul to be dismissed by the 
court below for want of equitable jurisdictioiL 
Tlie complainant had been induced to give up 
a contract for cattle made to him by the def ena- 
ant, and to accept in lieu of it an assignment 
from the defendant of a contract which ne had 
from a third person who was insolvent,(and 
whose insolvency was not known by the com- 
plainant, but was known by the defendant, 
though he asserted that the third person was 
entirely responsible. The UU seeks to abrogate 
and set asiae the assi^iunent and to restore to [85S) 
complainant his original contract, on account 
of the fraud and nusrepresentation practiced 
upon him. Having been induced to pay 
$15,000 in the transaction, and suffered a ~ 
amount of damages, he adds to the relief soi 
a prayer to have his damages aononsed and 
cieedL This ia the case made by the bill. I 
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k It fa clnriy wlthta Uw tcopa of equity 
jdlctioD, botli on account of the fnad, and 
n the natma of the rdlef astod bj the com- 
plftiiuat; name];, the cancellation wan agree- 
meat, and tbe leinstatement of a contxact 
wbkih he had been fraaduleotly Induced to can- 
ed. If the bin had prayed nothing die, It 
Menu to ma clear that It would hava preMnt. 
ed a case for equitj. A court of law could not 
■tve adequate relief. The eilstence of the as- 
■gnment and the cancellation of tbe flntagreo- 
ment would embarraaa the plidntlff In an action 
at law. It ii different fiom the caw of a loet 
nota or bond. Fraud Is diarged, and docu- 



frandulent tnmaactton wiped i 
•tored to bU orlKioal itatua. 
maeopT. TM: 

Jamea H. UeXtuoei, Clerk, Bu[>l Ot D. B. 
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PI ERROR to the CtrcuitConrtofthe United 
Btatea for the Bonthem Diatriot of Hew 
Tork. A^fflrmed. 
The caae Is stated by the court. 



rrHHOTTM jyter, lor aeienoaai in error : 

HIocUbt's poeition, his knowledge and his 
kction, was sTmllar to that of the man men- 
tioned In tbe followinKcitatlon lAOantic ai^U 
Bant V. Beoerp, 83 N. T. 807): "If the knowU 
edge of a director is acquired In bis official ca- 
paol^ the bank is preeumed to have it ; but if 
n is acquired as any prirate person might ac- 
quire ft tbe bank Is not cbannble. I^naid 
comes within tbe latter condition. The Id forma- 
tion which be hod was not committed to him as 
• director, nordid he acquire It white engaged 
in its badness. Itdidnotbelongtotheplaiauff, 
ud there can be no presumption that it v 
oranmuDlcated to it. In behalf of tbe bank 
^' '"" '" 'urchasi„ 

i;B.Ang- 



RR (h.w. Batttm Cb. B, (h. 31 L. J. N, &. 
C. P. 38; Chm. Bank v. Kokrur. 8 Da^, 5SS; 
Ang. and Amee. Corp. 9, 800; Biii^ r. M. a. 
A»»o. 88 La. Ann. S8. 

While tbe later decisions make a bank liable 
for many sets of the cashier or president, or 
other executive officials, yet tbe rule Is sCEIl to 
some extent observed that the acta should he 
within the scope of the general and customary 
authority of such officers. And it lias not been 
held that a mere director has such executive 
power orsuohcapadtyto bind abank, whether 
inside or ODtaide of the bank's usual businisi. 
Directors usually have no function to perform 
for the bank, except to meet as a board, and as 
a booitl to ratify or disafflrm acta or prcqKwl- 
tlons of the executive officials, 

Mr. Juttict HktUMira deUvond the oi^nlon 
of tbe court: 

This was an action at Uw origtaially com- 
menced by tbe plaintiff in error In the Superior 
OouTt of the City of New York, and removed 
t^ the defendant into the circuit court. Tha 
complaint alleged that, on UieaSthdl^ofJan- 
naiy, 1676, the ploinitfT was the owner of dgfat 
flrat-mort^dge bonds of the PadUe Railroad 
Compaay of Missouri, for (1,000 each, with 
coopons attached, which at that ttanc were hi 
the custody of the defendant tor safe keeping 
under an agreement by which the defendant 
agreed to keep the same safdy and deliver them 
to her upon demand, but that on that day 
the defendant's Bank was broken Into by burg- 
lars and a large amount <tf property taken by 
them therefrom, smountini; in vdue to over 
f 1,000.000. consisting cbledy of bonds, stocks, 
and other similar securities, with some money, 
the prmerty hi part of the Bank and of others, 
and Including the plalntUTs bonds and coupons; 
and it la averred that tbe said loss bv robbeij 
occurred In consequence of a want of due care 
on the part of the defendant 

It is further aUend by tbe plaintiff that 
shortiv after the asld loss, "the plaintiff was 
Inteniung and was about to enter \a good faith 
upon negotiations and to take measure for the 
recovery of her sdd bonds and coupona from 
whomsoever (hen possessed tbe same; Oiat ther«- 
after, and abont tbe time last menttonad, tbs 
defendsnt represented to the t^dntiff that tbe 
defendant was about to take meaaurea for the 



the neater part thereof, from tL_ p_.„™ __- 
Ing tbe same as aforesaid, by means cA rewards 
and other measnTes. and was undertaking, or 
about to undertake, negotistioos with said per- 
son or persons, to the plaintiff onknown, for 
accomplishing the same ; and the defendant 
then further repreaented that It expected to re- 
cdre such restoration if It was allowed to act 
therdn in behdf of the plaintiff and In behalf 
of other depositors and losers who were In tbe 
same position as the pblntiff ; and the defend- 
ant further repreaented that it, the said defend- 
ant, was In a better podtion to negotiate for the 
restoration of said property as ^readd, and 
could accomplish the aame at less expense, than 
if the plaintiff and other Indlvldiids, owners 
and losers of said property, were to act in that 
respect independently. 
" That thereupoa, and at or about the ttme 
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last stated, the defendant requested the plaintiff 
to pennit and authorize the defendant to act 
for her and in her behalf in the respects men- 
tioned, and in such negotiations, for the recov- 
ery of her said bonds and coupons, with the 
bonds, stocks, securities, and other property of 
the defendant and other owners and losers of 
proper^ as aforesaid ; and further requested 
the plamtiff not to undertake negotiations with, 
or offer rewards or other inducements, to the 
persons who had taken or were in possession 
of said bonds or other property as aforesaid, 
for the return of the same. 

"That thereupon, and relying upon such 
representations and all of them, the plaintiff 
complied with such requests of defendant, and 
did not undertake negotiations with or offer 
rewards or other inducements to such persons 
as aforesaid for the return of her said bonds 
and coupons, and permitted and authorized the 
defendant to act for her and in her behalf in 
the respects mentioned, and as requested in 
such and any negotiations for the recovery of 
her said bonds and coupons, with the bonds, 
stocks, securities, and other property of the de- 
fendant and other owners and losers of said 
property as aforesaid. 

** That thereupon the said defendant under- 
took to act in benalf of the plaintiff in the re- 
spects mentioned, and took certain proceedings 
and entered into certain ne^tiations with the 
persons who had taken saia property or pos- 
sessed the same as aforesaid, for the recovery 
of the same; that some time during the years 
1879 and 1880, the defendant, acting as afore- 
said, recovered and received from said persons 
the ereater part of said stolen property, taken, 
as aforesaid, on the 20th dav of Januaiy, 1876, 
including a large amount of the separate prop- 
erty of the defendant, amounthiffin all, in face 
or par value, to about $1,600,CJ00; and there- 
upon the defendant settled and compounded 
with said persons for all claims arising or grow- 
ing out of such taking or robbery as afoiisaid. 

" That the difference between the amount of 
property so recovered and the amount of prop- 
erty taken or stolen on January 26, 1876, as 
aforesaid, and all the propertv so taken and 
not recovered, was by the defendant flowed 
and agreed to be retained by and released to 
the said persons as a consideration or reward 
for the restoration of the remainder as afore- 
said. That among Uie securities and property 
so allowed and agreed to be retained and so re- 
leased by the defendant were the eight bonds of 
the plaintiff and all the coupons thereto belong- 
ing. That the plaintiff was not informed at 
the time, by the defendant, of the terms of said 
agreement or arrangement between the defend- 
ant and said persons, but ill the proceedings of 
the defendant in those respects and for the res- 
toration of such property were concealed from 
the plaintiff, and she has never consented to tha 
action of the defendant therein. 

" That bv means of plaintiff's said property, 
together with other considerations, and by me 
total sacrifice of the plaintifTs said property, 
the defendant was enabled to recover, and did 
recover as aforesaid, a large amount of its own 
property and the property of its other deposit- 
ors, and has reimbursed itself for the greater 
part of its losses in said robbery and for the ez- 
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penses which the defendant Incurred in reqiect 
to the matters herein mentioned. 

"That the defendant, not r^gardlnff its prom- 
ises and undertakings, did not take aue care of 
the plaintiff's interest as aforesaid, but, on the rmfui^ 
contrary, sacrificed the same for its own ad- L^^^i 
vantage, and so negligently and carelefl^ con- 
ducted itself with respect to the plaintiifs said 
property and interest, and took so little care 
thereof, that, by and through the mere neglect 
and impropw conduct of the defendant and its 
servants, and by the willful nesAecX of plaint- 
iff's said interests, so committed to its charge, 
the plaintiff has wholly lost h^said proper^," 
for the value of which she accordmgiy asks 
judgment. 

1\» this the defendant answered, admitting 
that securities to the amount in par value ox 
about $1,600,000, belonging in piut to the de- 
fendant and partly to its officers and other per- 
sons, were stolen from its vaults by armed 
burglars in January, 1876, and that amon^ said 
securities were the bonds claimed by the plaint- 
iff as plaintiff's property. The answer alleges 
that the bonds of the plaintiff, prior to the 
burglary, were held by the defendant in its 
vaults as a favor to the plaintiff, by permission 
of one of the defendant's officm, without the 
consent or agreement of the defendant, and 
were not on deposit with the defendant for any 
reward or consideration to the defendant, but 
were left on the spedal agreement made with 
the plaintiff , that the bonds should remain at the 
risk of the plaintiff, and the defendant should 
in no case be responsible therefor; and alleges 
that it had no corporate power to make any 
contract or aCTeement, either with reference to 
the safe keeping of the said bonds, or any such 
contract as that alleged in the complaint for their 
recovery, and that no such contract was in fact 
ever made, all the allegations of the complaint 
in that respect being denied. The answer fur- 
ther alleges that the defendant, "while having 
no duty or obligation to the plaintiff in the 

§ remises, neverthelte did use good faith and 
ue care in all the transactions mentioned in 
the complaint, and the defendant committed no 
breach of trust, and was guilty of no breach of 
trust, fraud, carelessness or negligence what- 
ever in any or all of said matters; but, on the 
contrary, defendant alleges that, at its own ex- 
pense, defendant enabled plaintiff to recover 
four of the eight bonds, for the value of which 
plaintiff here sues defendant;" and that the r^M] 
plaintiff's failure to recover back the remaining ^ 
four of the eight bonds was caused solely by 
the carelessness and negligence of the agents 
employed by the plaintiff and not by the de- 
fendant 

By a pleading subsequently filed, and called 
a replication, lae plaintiff admitted that since 
the commencement of the action she had re- 
covered four of the bonds mentioned in the 
complaint by means of an action of replevin 
against one Henry G. Pearson, then the post- 
master of the City of New York, and reduced 
her claim accordingly. 

The cause came on for trial bv a lury, and 
the plaintiff, having introduced, evidence to 
maintain the issues on her part, rested her case, 
when, on a motion of the defendant, the court 
instructed tha jury to return a verdict for the 
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defendant, which was done. Judgment was 
rendered thereon in favor of the defendant, to 
reverse which this writ of error is now prose- 
cuted. 

The question of law for our determination 
Is whether there was sufficient evidence in sup- 
port of the pli^tiff's cause of action to require 
its suhmission to the Jury. 

The evidence offered 07 the plaintiff on the 
trial of the cause tended to prove the following 
facts: 

The burglary occurred in January, 1876. 
Efforts were immediately made by the Bank to 
recover the lost property; and, about three 
weeks after the burgiaiy, the officers and di- 
rectors of the Bank causea a meeting to be held 
at the bank, of some of the losers, including 
depositors for safe keeping. Plaintiff did not 
attend this meeting, and itdoes not appear that 
she was refNresented there. At that meeting 
directors and officers of the Bank were present, 
and it was proposed to form a committee com- 
posed of bcmk officers and depositors to take 
measures to recover the stolen property. This 
was assented to by the Bans's officers, but 
was voted down, and the matter left as before, 
to the efforts of the Bank. 

In 1877 the plaintiff in error married Dr. 
Wylie, of New York, who thereafter acted for 
her in the matter. In the same year Dr. Wylie 
was informed, through a patient, that he could 
9^M deal witil Scott, one of the burglars, for the re- 
covery of Mrs. Wylie's bonda He did not at 
once act upon this, because he omderstood the 
Bank was acting for his wife. Shortly there- 
after. Dr. Wylie stated this proposition to War- 
lener, the vice-president and manaffer of the 
Bank, and that ne thought he coula get back 
his wife's bonds. Warrener then requested 
Wylie not to negotiate indq;)endent]y of the 
Bank, and stated Uiat the Bank was negotiating 
to Ret the securities back. To this request 
W^ viie acceded 

On February 9, 1878, Wylie received from 
Hinckley, one of the prominent directors of this 
Bank, a letter representing that he was acting 
for the Bank, and inclosing the following 
paper, which he requested the plaintiff to sign: 

"We, whose names follow, naving suffered 
the loss of securities ty the robbery of the 
Korthamptcm National Bank in January, 1876, 
hereby agree to pay a pro rata proportion of 
the expenses incurred in obtaining them and 
returning them to us." 

Hinckky wrote again, February 37, 1878, as 
be says, at the request of Warrener and Ed- 
wards, the president, urging Mrs. Wylie to sim 
the paper, and saying that thev thought the 
property could be recovered "cheaper In bulk 
than in detail," and that they bad "strong hopes 
of being able to effect a negotiation at no dis- 
tant day, and would like to make one clean job 
ci it" Thereupon, on March 21, 1878, Mrs. 
WyUe and her husband signed the paper as re- 
quested, and returned it to the Bank. 

In October, 1877, Edwards, the president of 
the Bank, was notified by persons acting in be- 
half of Scott and Dunlap, two of the burglars 
then under sentence, that $100,000 of the best 
bonds had been put aside and money borrowed 
on them, and that the whole lot could be had 
for $8,000; whereupon efforts were made to 
effect this recovery. To the knowledge of 
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Edwards and the vice president, Warrener, and 
upon consultation with them, Hinckley was 
allowed, however, to separatdv negotiate, 
through the same channeL for tne retom of 
$26,000 Union Pacific Railroad bonds, which 
were known to belong to him, on payment of 
$6,000. These $25,000 of bonds were a part [968] 
of the $100,000 lot, and upon delivery were 
locked up, and the transaction concealeid until 
June, 1878. After the $6,000 was paid, the 
difSculties of negotiation increased, the persoos 
holding the hahince of i75,000 making exorb- 
itant demands. While rurther negotiations for 
the $75,000 were proc^sdine. Hin^ey, though 
acting as an oflleer of the Bank for all parties 
concerned, and acting with Edwards ana War- 
rener, again attempt^ to make his private bar- 
gain for $19,000 more of Union Pacific bonds 
supposed to be in the same k>t. The return of 
the $19,000 was off<»^ upon payment of 
$10,000 to the parties holding them; which 
offer was refused, the price being considered 
too exorbitant Further attempts were made 
to secure the return of the remaining $75,000, 
but the holders of the securities refused all 
offers made for their return, and the whole 
$75,000 were sent to Europe and negotiated or 
otherwise lost. On this subject, Hinckley 
wrote to Dr. Wvlie on May 10, 1879: "This! 
do know, that ♦ ♦ ♦ no part of the $75,000 
left the country until some time in 1878, after 
I refused to j^j $10,000 for the baJance, 
$19,000, of my U. P.'s. It was mv refusing to 
pay that sent them abroad. If I had accepted 
the offer, I have no doubt we could have got 
the whole $75,000 at 50 i>er cent of the market 
value." Hinckley also wrote to Dr. Wylie: 
"The offer was a specific one for $25,000 U. P. 
S. F/ bonds. It came from the thieves, not 
from me, or anyone in my interest. If the offer 
had been to return the Missouri Pacifies, you 
would have been notified, and not L Every 
effort was made to induce the holders to name 
a price at which they would return the $100,000, 
but to no purpose, iQthoug^ I have good reason 
to believe that if I had accepted the second 
offer of 50 per cent of the market value, some- 
thing might have been done." 

In January, 1879, Dr. Wylie notified various 
bankers abroad of the theft of the bonds, and 
subsequently certain of the coupons from said 
bonds were presented for pavment, of which 
the plaintiff was notified by the railroad com- 
pany, and she replevied and recovered the same. 
It was then ascertained for the first time, in 
June, 1879, that the Bank had not sent partic- 
ulars of the robbery abroad further than that 
the robbery had occurred, and such a list of [360 
bonds stolen, but the numbers of the bonds 
were not given; some circulars giving the num- 
bers of the bonds and a general cable was sent 
to London, but no drculm were sent to Frank- 
fort or elsewhere on the Continent 

In 1876 and 1877 indictments were found in 
Massachusetts against Scott and Dunlap, and 
also against Leiury, Conners, and Draper, for 
this burglary. Scott and Dtmlap were tried 
and convicted at Northampton ; the others 
had not then been caught. Afterwards Draper 
was arrested and taken to Northampton, and 
remained there in Jail untried about two and 
one half years, shortly before the expiration 
of which time, in 1^, Conners and Leary 
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mat arretted tad taken to Northampton Jail 
KegotktioDft were conducted between the 
Bank and Scott and Dunli^, then in atate pia- 
OD, and ftDikMBce broni^t to bear upon tnem 
for the vetnin of the property, and they finally 
atated to one of the oirectoia that Leary had 
control of it After Leary was arrested, Scott 
and I>an]M> wrote a letter to him, which re- 
sulted in the greater i>ortioB of the property 
beinj recover^ soon after Connos was taken 
to Northampton. Hinckley and Warrener 
went to New York to a safe depoait company 
there and brought it away. A little before or 
after this final reeoTcry, Conners, Leary and 
Draper were all discnarged at K'orthampton 
without trials. The amount of property stolen 
was recQTered, except about $12,000 cash and 
$70,000 to $90,000 par value of bonds and se- 
curities. 'Die bulk of the negotiable coupon 
bonds were recoirered; also all non-negotiable 
bonds, and all negotiable securities except 
about $80,000. 

Hinckley testified that a final recoreir was 
not made by or through him, and not oy or 
through the means mentioned in the 1878 and 
1879 letters to Wylie. Everything was futile 
until the final recovery. The Bank or its of- 
ficers did not agree that the plaintiff's bonds 
should be retained and released to the thieves, 
or any other person, as compensation for the 
restoration oi tiie remainder. Of the coui>ods 
attached to the plaintifTs stolen bonds matur- 
ing prior to the commencement of this action, 
[370] twenty-eight have never been recovered. 
These coui>ons were each for $80. 

The value of the plaintiff's bonds on January 
81, 1682, was $1,080 for each bond, with un- 
matured coupons onlv attached. Of the plaint- 
iff's bonds so stolen four have never been re- 
covered by her. 

The complaint in this case may be consid- 
ered as embracing two distinct causes of action: 
the first, founded on the alleged negligence of 
the defendant in the original loss of the bonds, 
and the second, on negligence alleged to have 
occurred in the execuUon of the agreement for 
their recovery. It was decided in the case of 
the NatioruU Bank ▼. Ota/tam, 100 U. S. 689 
[Bk. 26, L. ed. 7601 that it would "be compe- 
tent for a national bank to receive a special de- 
posit of such securities as those here in Ques- 
tion, either on a contract of hiring or without 
reward; and it would be liable for a greater or 
less degree of negligence accordingly." In the 
present case it is conceded that Uiere is no 
evidence of negligence on the part of the Bank 
resulting in the original loss by robbery, ex- 
cept the mere fact of the loss itself by that 
means. The plaintiff's case, therefore, upon 
this cause of action is without proof. 

As to the second cause of action, the facts 
stated in the complaint seem to us to be suffi- 
cient if proven to constitute a legal liability on 
the part of the defendant. It would certtunly 
be competent for a nationalbaiik to take meas- 
ures for the recovery of its own property lost 
in the way described. If the loss, as in the 
present case, included the property of others, 
and it was deemed best, having reference to the 
bank's own interest, that these measures shoidd 
be taken by the iMmk alone for itself and all 
concerned, it might lawfully undertake to act 
for others thus jointiy concerned with itsdf as 
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well as for itself alone; and want of properdfl- 
igenoe, skill and care in the performance of 
such an undertaking would be ground of li*- 
bili^ to respond in damages for such failure. 
Much more would the bank be Uable, in such 
a case, if, in the performance of such an under- 
taking it used the propertyof the plaintiff for 
the recovery of its own. This, It Is alleged in 
the complamt in this case, the defendant did. 
There is a total want of evidence to this effect^ [8711 
and that ground of complaint was veiy proper* 
ly abandoned. 

The plaintiff therefore, must stand upon the 
remaining aUegations, which may be reduced 
to two : (1) that the Bank did make such an 
agreement to act as the plaintiff's agent in the 
recovexy of her property; and (2) that it was 

Sdlty of a want m due care and diligence in 
e performance cf its duty as such, whereby 
the loss occurred. On botn of these points we 
think there was no evidence to charge the de- 
fendant sufficient to require it to be submitted 
to the Jury. The meeting referred to in the 
evidence, called by the Bank, of those inter- 
ested with itself in the recovery of the stolen 
property, rwulted in no such agreement The 
Bank had before that been tarang such meaa- 
ures for that purpose in its own behalf, and 
incidentally for the others, as it deemed best. 
The proposal made at the meeting to put the 
matter in charge of a loint committee of the 
officers of the Bank ana individual losers was 
rejected. The Bank continued thereafter to 
prosecute the matter as it had been doing from 
the beginning. The communications which 
subsequentiv took place between Dr. Wylie, 
the plaintilrs husband, and Mr. Wartener, the 
vice president and manager of the Bank, based 
on the information whidb the former had re- 
ceived from his patient, that he could desil with 
Scott, one of the burglars, for the recovery of 
his wife's bonds, and the reply made by mr, 
Warrener requesting him not to institute an in- 
dependent negotiation, on Uie ground that it 
might interfere with the success of those which 
the Bank was then prosecuting, do not tend to 
prove a contract bv which the Bank assumed 
to act (as the plaintiff's agent in the matter 
which bound the Bank to take any other meas- 
ures than such as it was then pursuing, or 
which obliged the plaintiff not to undertake 
any separate negotiations of her own. At the 
most, it can be considered only as a friendly 
understanding between two parties having like 
Interests, in respect to the course deemed best 
for the interests of both. 

But, even if it could be supposed that there 
was proof of a distinct agreement, such as is 
alle^, whereby the Bank agreed, in consid- 
eration of the plaintiff's desisting from any 
separate efforts on her own behalf to prosecute 
measures for tiie recovery of her property 
equally with that of the Bank and others, there 
is still an entire failure of evidence to establish 
as against the Bank any failure of performance [3 • * J 
on its part. It seems to have acted with prompt- 
ness, with diligence, with skill, and with suc- 
cess. The great bulk of the stolen property 
was in fact recovered through its exertions and 
instrumentalities. This recovery included one 
half in number of the bonds lost by the plaint- 
iff, and no part of the plaintifTs property was 
used or sacrificed to save what was secured. 

119 r. s. 
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The {MurtlcDlar drcnimtenceB In lewd to 
the recovery by Hinckley of his Union Taciflc 
Railroad bonds, which seem to form the chief 
matter of complaint on the part of the plaint- 
ilT, do not seem to us to warrant any inference 
agninst the Bank. Hinckley, although a di- 
rector of the Bank, had an individual interest 
in the bonds; and the information which led 
to his negotiations and the recovery of a por- 
tion of them came to him directly beoiuse he 
was the only owner of bonds of that descrip- 
tion included in the loss. He was, therefore, 
allowed by the Bank, without objection, to ne- 
gotiate separately for their return. He recov- 
ered 125,000 by the payment of $6,000, but 
$19,000 additional he was unable to obtain, ex- 
cept upon payment of what he deemed to be 
an exorbitant demand, with which he was un- 
willing to comply. It is supposed th^t Hinck- 
ley's bonds were a part of the lot amounting in 
all to $100,000; it is also supposed that this 
lot included some of the plaintLGTs bonds; 
and it is also supposed that, in consequence 
of Hinckley's refusal to continue negotia- 
tions for the recovery of the remainder of 
his own bonds, the holders secretly sent them 
to Europe, where they passed into the hands 
of innocent holders ana became lost beyond 
recovery; but all this is mere matter of con- 
jecture. There is absolutely in the case no 
evidence whatever, either that any part of the 
bonds of the plaintiff constituted a portion of 
this lot of $100,000, or that th^ could have 
been recovned, either without Hinckley's in- 
terference or if he had piirsued his negotiations; 
or that the bonds were sent abroad oj re&son 
of anything done or omitted by him. Hinckley 
does, inde^, state, in a letter written by him 
to the husband of the plaintiff, that he had 
reason to suppose that the whole lot of $100,000 
might have been purchased for fifty cents on 
the dollar; but no facts are stated as the 
ground for this opinion, and there is no proof 
Beyond the conjecture itself. Neither is there 
any reason to conclude that the Bank was re- 
sponsible either for what Hinckley did or 
failed to do. There is no evidence to warrant 
the conclusion that anything the Bonk could 
have done, beyond what was done, would have 
resulted more favorably to the plaintiff. 

In our opinion, therefore, the court below 
was justified in its ruling upon the evidence. 
Instructing the jury to return a verdict for Uie 
defendant. 

The Judgment is accordingly affirmed, 
Tme copy. Test: 

James H. MoKentaer, Gferk, Sop, Ooart. IT. 8. 



[^5] LEVIKA CAMPBELL BTAL.,im/n.Bh-., 

LACLEDE GAS-LIGHT COMPANY. 
(Bee& a Beporter*8ed. 44M49.) 

Slate lavtae to record of federal landpaierO^ 
effe^ of CM eoidence — weight of evidence, 

L It Is moper for a State to pass a law, making 
the recora of a patent from the iTnlted States in the 
offloes of sooh State prima facte evideooe of its 
eontents. 
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t. This ooort afflrms tbedeorefr of ttM Biiptegu 
Oourt of Mtaouri, deddfaig that the pfima pmke 
case made by thereonrd of a patent, In the reooid- 
er*s offloe of St Louis Oountj. the orisrinal not be- 
ing in the oontrol of either party, was not oveioome 
bj the evIdODoe In the case. 

[No. 816.] 
Submitted Noe, 16, 1886, Decided Dee, IS, 1886. 

IN ERROR to the Supreme Court of the State 
of Ifissouri. JMrmed, 
The case is statoa by the court. 
Mr, Leverett Bell* f orplaintllfs In error. 
Meeeer, C. Gibson and Cf* B. Oibsoiit for 
defendant in error. 

Mr. Jfiitice Killer delivered the opinion of 
the court: 

The writ of error in this case, directed to the 
Supreme Court of Missouri, brings ud for n^ 
view the following judgment: 

"Levina Campbell, Prank H.T 
Murrav and Annie L. Murray, 
his wire, and Charles J. Janu- 
ary and Annie E. January, his 
wue, Respondents, 
e. 

The Laclede Gas-Light Com 



Appeal froni 
theSt. Louis 
Court ofAp- 
peals. 
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panv, Appellant, and the City 

of St. Loms. 

"Now at this day come again the parties 
aforesaid, bv their respective attorneys, and, 
consenting that tliis court may proceed to ren- 
der such judgment as to them may seem proper 
upon the record herein, it is therefore con- 
sidered and adjudged by the court that the 
plaintiffs' cause of action was at the commence- 
ment of this suit absolutely barred by the Mis- 
souri Statute of Limitations, and that the plaint- 
iffs are not entitled to the rights claimed by 
them under the Act of Congress approved June 
6, 1874, entitled 'An Act for Obviating the Ne- 
cessity of Issuing Patents for Certain Private 
Land Claims, and for Other Purposes;' and 
the judgment of the St. Louis Court of Appeals 
and the judgment of the St Louis Circuit Court 
herein are reversed and held for naught; and 
it is ordered, adjudged and decreed that the 
plaintiffs take nothing by this action, and that 
said defendants shall recover of the plaintiffs 
its costs in this behalf expended, and have 
execution therefor." 

The question on which the jurisdiction of 
this court depends is whether the title to the 
land in controversy passed from Uie United 
States by the Act of Congress of June 6, 1874, 
referred to in this judgment (18 U. S. Stat, at L. 
pt. 8, p. 62),in which case the Statute of Limit- 
ations was no bar, or by a patent issued March 
26, 1824, to Pierre Chouteau, in which case it 
was a bar. 

The question is still further narrowed because 
it depends upon whether the patent issued to 
Chouteau had the seal of the United States for 
the Gkneral Land-Office impressed upon it 
The patent itself was not in evidence; but the 
defendant, who relied upon the Statute of Limit- 
ations, produced a cerufled copy of tiie patent 
from the United States to Chouteau from the 
office of the recorder of deeds of St Louis [447] 
County, made in that office in 1847, in which 
copy a seal in due form appears, and the instru- 
ment is perfect in every respect. The law of 
Missouri on the subject of the recording of 
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patents for lands Ivlng within that State is 
found in sections 8^ and 8827 of the Revised 
Statutes of that State. They are as follows: 

"Section 8886. All patents for land lying 
within the State of Missouri, granted to any 

Serson or nersons by the President of the United 
tates or the governor of this State, may be re- 
corded in the office of the recorder of the county 
in which Uie lands are situated. 

"Section 8827. All copies of patents so re- 
corded, or whidi may have heretofore been re- 
corded, duly certified by the recorder under 
his official seal, shall be received in all courts 
in this State as prima fade evidence of the con- 
tents of such patents. *) 

The record shows that the original patent 
was not in the possession or under the control 
of either piurty to tiiis action. It \a not denied 
that the copy produced from the office of the 
recorder of deeds makes a prima facie case of 
the transfer of the title from the United States 
to Chouteau in 1824. The plaintifF, however, 
undertook to impeach the validity of this copy 
by producing from tlie records of the General 
Land-Office In Washington City a copy of the 
patent as there recorded. This copy is without 
a seal, and to make suro that this was not an 
accidental omission of the officer making the 
copy from Uie records of the land-office, a let- 
ter of the conmiiBsioner of that office, written 
at the time the copy was made, is produced, 
in wbich he says that he himself has examined 
with care the record from which the copy was 
taken, and that no seal appears therein. He 
suggests, however, that while it is probable that 
the seal of the Gkneral Land-Office was affixed 
to the patent, there is no authority to correct 
the record of it in the absence of said patent. 

The case was tried without ajury^and Judg- 
ment rendered for the plaintifb. This Judg- 
ment was affirmed, as the record states pro 
forma f in the court of appeals, but was reveraed 
Dy the supreme court, and jud^ent rendered 
for the dSendant, as already cited. 

It might be a question of some doubt whether 
this is not merely a decision of all these courts 
as to a matter of fact, in regard to which this 
court has no supervision over the Judgment of 
the Supreme Court of the State of Missouri. 
But as the question really is, at what time the 
Statute of Limitations began to run in favor of 
the defendant, and as that depends upon whether 
the instrument adled the patent to Chouteau 
is a valid patent, and as we concur in the opin- 
ion of the Supreme Court of Missouri on that 
subject, we think its judgment ought to be af- 
firmed. 

That the State of Missouri had a right to oass 
the statute, which makes the record in the offices 
of that State of a patent from the United States 
prima facie evidence of the contents of that 
patent, does not seem to be doubted. Indeed, 
it was a veiy wise and needful provision, for 
without it the title to large quantities of land, 
which rested primarily in the patents from the 
United States, might be very difficult to estab- 
lish by evidence of that title. By this statute 
parties were enabled to place this evidence in 
permanent form upon the records of the coun- 
ties in which the land was situated, at the same 
time giving notice to all the world of their 
claim to vSoh land. This record of the Chou- 
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teau patent being therefore authorized by a 
valid law, we see no reason why a transcript of 
it is not of as much actual value, as evidence of 
the original patent^ a transcript from a simi- 
lar record made at Washington City. In each 
instance the record is but the copy of the same 
instrument, made by different persons, who 
must be supposed to be equally honest, equally 
careful, and therefore equally accurate in the 
record which they made of the original. If 
there is found to be a variance in the two copies 
thus produced, it would naturally be supposed 
that all that is found in either copy was in the 
original, and that any important matter found 
in one copy which was not found in the other 
was due to an accidental omission, rather than 
that it was an accidental insertion of matter 
not in the original pftper. Counsel for defend- 
ant argues that it is fairly to be inferred that 
there was a seal to the oricdnal patent, and that 
its record was accidentally omitted, because 
this patent, like all others, contains in the tee- 
timonium the language of the President, that [449] 
"I have caused these letters to be made {Mttent, 
and the seal of the Gkneral Land-Office to be 
hereunto afi^ed." Whatever force might be 
given to this language, as evidence, that there 
was a seal to the or^nal, is lost l^ reason of 
the failure to incorporate either one of the tran- 
scripts in the recora of the case as it comes to 
us. 

The case of MeOarrahan v. Min, Co. 00 
U. 8. 828 [Bk. 24, L. ed. 6851, so far from sua- 
tainin^ the doctrine daimed by counsel for 
plaintufs in error, that the Act of Consresa 
making certffied copies from Uie booln of Uie 
Commksioner of the Geneo^ Land-Office evi- 
dence equaUy with the originals (§ .891, Rev. 
Stat) makes the copjrin this case, with the seal 
omitted, conclusive against the record from the 
St. Louis office; that case recognizes the fact 
that there is nothing in the Statute, either ex- 
press or implied, which forbids a party from 
showing by extrinsic proof, otherwise legiti- 
mate, what the contents of the lost original 
reallv were, when it is shown that the record 
itself, or the transcript from it, is not a true 
copy; and it further holds that the party is not 
necessarily deprived of his rights on account 
of the defective record in the General Land- 
Office. 

The words "evidence equaOy," as used in 
the Act of Congress, were not intended to mean 
that in aU cases the copy should have the same 
probative force as the original instrument, but 
that it should be regardea as of the same class, 
in the grades of evidence, as to written and 
parol, and primary and secondary. It could 
not have been intended to say tliat when the 
existence of the instrument is conceded, but a 
question arises as to some particular word or 
figure, the copy would be as convincing as the 
original. 

On the whole, we are of opinion that the 
prima fade case made by the record of the pa- 
tent in the recorder's office of St. Louis County 
is not overcome by what purports to be a copy 
of the same from the records of the General 
Land-Office in Washington, and that ihejadfh 
ment of the Supreme Oaiiirt ofMieeouri muet be 

qffirmecL 
Tnieoopj. Test: 

James H. MoKennesr, Cflerk, 8it|>. Oonrt, U. 8. 
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GERMANIA INSXniANCE COMPAlTr OF 
NEW ORLEANS, I%ff. in Err., 

STATE OP WISCONSIN. 

(Bee 8. 0. Reporter's ed. 478-477.) 

Suit by State in its own eaurii — removable token — 
federal question mutt appear on the face of 
the record, 

1. Under the Act of 1975 a suit by a State in one 
of its own courts can only be removed to the fede- 
ral court on the flrround that it is a suit arising 
under the Oonstltution or laws of the United States 
or treaties made under their authority. 

2. In order that a suit may be removable for this 
cause it must appear on the face of the record that 
some title, right, privHege or immunity, on which 
the recovery depends, will be defeated by one con- 
struction of the Constitution or a law of the United 
Btetes, or sustained by an opposite construction. 

8. In an action where the complaint discloses no 
■uoh case, and where the only appearance of the 
defendant was special, to object to the service 
of the sununons. the only question raised is as to 
the service, and the case is not removable. 

[No. 948.] 
Submitted No9, tS, 1386. Decided Dee. IS, 2886. 

rl ERROR to the Circuit Court of the United 
States for the Western District of Wiscon- 
sin. Affirmed. 
The case is stated by the oomt 
Mr. F* W. Cotshauseiit for plaintiff in 
error. 

Mr. H. W. Chynoweth* for defendant in 
error. 

Mr. ChirfJuitiee Waite delivered the opin- 
ion of the court : 

This is ft writ of error brought undet sec- 
tion 5 of the Act of March 3, 1875, chap. 
187, 18 Stat at L. 470, for the review of an or- 
der of the circuit court remanding a suit which 
had been entered in that court as a suit re- 
moved from a state court The record shows 
a suit brought by the State of Wisconsin, in 
one of its own courts, against the Germania 
Insurance Company of New Orleans, an insur- 
ance company incorporated bjr the State of 
Louisiana, and havin^^its nrincipal office and 
place of busineBS in New Orleans, to recover 
obtain statutory penalties for doing business in 
Wisconsin without complying with the laws of 
that State in reference to lorei^ insurance 
companies. The only process in the cause was 
served December 29, 1885, on L. D. Harmon, 
a citizen of Wisconsin, and described in the 
sheriff's retom as "being then and there an 
agent of the said defendant" 

On the 12th of April, 1886, the Insurance 
Company came, and entering "its special ap- 
pearance in the action, * * * for the purpose 
of this motion only/' moved the court "to va- 
cate and set aside the pretended service of 
summons" as above stated, "and all and every 
proceeding in said action subsequent thereto, 
for want of jurisdiction and irregularity in said 
pretended service of process." In support of 
this motion an affidavit of the vice president 
and of the secreti^ of the Company was filed, 
to the effect that Harmon was never the aeent 
of the Company, and that the Company had 
no agent in the State, and had had no agent, 
and had not transacted insurance business 
there for ten years then last past Before any 
action was hiad upon this motion, the Com- 
pany, on the same 12th of Aivil, presented to 

tl9 U. S. 



the court its petition f orthe removal of the suit 
to the Circuit Court of the United States for the 
Eastern District of Wisconsin, in which is set 
forth the motion to set aside the service of Hie 
summons in the action and the special appear- 
ance of the Company for the purposes of that 
motion only, and the grounds of the motion. 
The petition then states "that the suit arises 
out of a controversy between the parties in re- 
gard to the operation and effect of certain pro- 
visions of the laws of the State of Wisconsin, 
said to be in conflict with the Constitution of 
the United States in various particulars, and 
necessitating a construction thereof, among 
which subjects of controversy are the follow- 
ing, to wit: 

"Whether the attempt of the State to prevent 
the Company from doing business in uie way 
it was done was not in conflict with section 1, 
article 14, and with section 8, article 1, of the 
Constitution; and, 

"Whether the aforesaid proceedings in said 
court, and the attempt to proceed against your 
petitioner by service of summons or process 
upon one not authorized to represent it, with- 
out appearance in court, constitute 'due process 
of law' within the meaning of the Constitution 
of the United States." 

The state court refused to allow a removal, 
and thereupon the Company took a copy of 
the record to the circuit court, where proceed- 
ings were had on the 29tii of May in accord- 
ance with the following docket entry: 

" The State of Wisconsin 

The Germania Insurance Com-, 
pany of New Orleans. 
"And comes the defendant, specially appear- 
ing by Cotzhausen, Sylvester, Scheibv A 
Sloan, for purposes of pending motion only, and 
moves the court for an order docketing this 
cause, which motion was granted ex parte; and 
the defendant, appearing specially for the pur- 
poses of this pending motion, gives notice that 
on the 7th day of June, A. D. 1886, at the open- 
ing of court on that day, or as soon thereafter 
as counsel can be heara," the plaintiff wiU be 
required to show cause "why the pending mo- 
tion to set aside the pretended service of sum- 
mons and aU subsequent proceedings in said 
cause should not be taken up, heard and con- 
sidered." 

On the 24th of June the circuit court re- 
manded the cause; whereupon, this writ of er- 
ror was sued out. 

A suit by a State in one of its own courts 
cannot be removed to a Circuit Court of the 
United States under the Act of 1875, unless it 
be a suit arising under the Constitution or laws 
of the United States or treaties made under 
their authority; Amies y^ Kansas, 111 U. S. 
449 [Bk. 28, L. ed. 482J: and a suit cannot be 
said, to be one arising under the Constitution or 
laws of the United States until it has in some 
way been made to appear on the face of the 
record Uiat "some title, right, privilege or im- 
munity, on which the recovery depends, will 
be defeated by one construction of the Consti- 
tution or a law of the United States, or sustained 
by an opposite construction." Siarin v. Ifew 
York, 115 U. S. 257 [29 : 890]. This record 
shows no such thing, for, as the case now 
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■taodi, tlw tight of recoveiy dependi iloiu on 
Hit queitlon whether terrloe of nmunoiu hu 
beeo made on a peraoo who wu at the time 
OD agent of the (ximpanj within the State on 
whom proceaa mlg^t lenllv be Mrred. so as to 
bind Uie Companj and brics it wlthia tlte 
Jurisdiction of the court This ii a mixed 
question of law and fact; and in no way de- 
pendent on the coDslnictlon of the Constitution 
or any law of the United States. If decided In 
one way, the suit will be at an' end and tlie 
Companr relieved front all necesglty of appear^ 
(t^ to def<ttil If In another, the Company 
must appear or saffer the consequcDccs of ado- 
fault. Asyetnosidt aiidng under the Con- 
atitutioD or laws of the United States has been 
tnwtght, withinthe meuine of that tenn as used 
tD UieKatate. There is nothing in the complaint 
whidi (UsclOMs any such case, and, unol the 
Company nibmlls itself to the Jurisdiction of 
the court for the trial of the suit, it cannot be 
permitted to allege any new matter. All for- 
tiier proceedings liave been slopped by the 
Company on its own motioD until It can be deter- 
mined miether any suit at all has in law t>een 
begun so as to require the Company to appear 
and defend. The case stands, therefore, on the 
nunmons, the alleged serrice, the complaint, 
the qtedal appearance of the Company for the 
purposes of Its motloii to vacate the serrice, and 
the petition tor removal, which must be limited 
in Its statements to such as are coosisteut with 
the special appearance which has been entered. 
Nooewmattvin thenatureof adefense to the 
action can be introduced. The only question 
which can be considered in the case as It now 
Kntids Is whether Harmon, on whom tb Is process 
was served, was In fact an "authorized agenL" 
The suit, therefore, doea not, as yet, "really 
and eubetanilally involve a dispute or contro- 
versy properlv within the Jurisdiction of the 



[477] Pxopi.k'b Ihbdkancb CoKTAiTT OT NkwOb- 

LBAXB, LODTBUKA, Fff, <" AT., 



Btatk or 

[No. OSl.] 

IN ZBROR to the Circuit Court oi'ttieTTtdted 
States for the Eastern District of Wisconsin. 

Mr. Ch(tf Jwtiet Waite deUvered the opin- 
ion of the court: 

The material facli In this case are substan- 
daily like those in 6«rmav.ia jMuranes Oo. v. 
WitumHn, just decided, and the questions for 
determination are the same. The order re- 
manding the snlt Is affirmed on that authority. 



JOHN HALSTED, Bff. tn Or., 



0ee B. a Beporter's ad. MI-SIU 

% ettUenMp-AOg ^ 
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. State* for the District '>f West Virginia. Bt- 
nai. 

The case is sufficiently stated by the court 
ifr. A. Bnrlaw. for plalutifC in error. 
JTaMTS. J. F. Bmwn and W. MoOohan, for 
defendant In error. 

Mr. OA^JusMm W»it» delivered the oplii> |342] 
ion of the court. 

This record does not show that the drn^ 
court had Jurisdiction of the suit, which do- 

ends alone on the dtlxenahlp of the parties 
the dedaraUoD it Is stated that Halsted. the 
plaintUr, is a dllscn of New York, but notldn^ 
IS aald of the dtleensbip of the defendants. 
Neither is there anything in the rest of the rec- 
ord toshowwhat their citixenshlpaotuaUywas. 
For this reason the Judgment Is reversed, but 
as the fault rests alone on the platntUt, whose 
du^ it was, in bringing the suit, to make the 
jurisdiction appear, the rsveiaal will be at hia 
cost In this oonrt. Eaneo^ t. EoOrook, 113 U. 
B. a2S rBk. S6, L. ed. 7141. If the dtlzenahip 
of the defendants was, in fact, such at the com- 
mencement of the suit as to give the dronit 
court Jurisdiction, It wlU be in the power of 
that court, when tiuoase sets back, to allow the 
neceauiy amendment to be made and then pro- 
ceed to trial. This whole subject was recently 
considered at the present term in Oaniinentat 
Lift Innrance Oo. v. JOioadi [ante, 8W,] andlt 
Is only necesssTj to refer now to the opinion In [S4S1 
that case and tlie anthoritlv there dted for the 
reasons of this Judgment 
BnwMd, (K »« aM< ^ tfte jidtMjf iis trrar. 



T. P. WINCHESTER, Tmstee; W. 8. 8TA- 
LET; B. B. HoHEHRT, Recdver of the 
Assets of the Bahk op Wbst TsmraeaxB; [450] 
THE HERNANDO IN8IIRANCE COM- 
PANY; BEN SCAT; a B. JOBB, Admr. of 
8. H. iam. Deceased: and TATLOR, JOT 
A COMPANY for Use of W. F. Tatlob, 
Ftfft. in Err., 

e. 
J. B. HEISEELL vr ai.. 



Samhruptes — whan aiti(tne§ it bouitdbfprveeii' 
ing* m ftaia eevrt iiffeeti»g atieta—jtiritdto- 



meot In bankmptor, and the m 

parCT to the prooeedlngs. Thedi 

wtabumed and a Uen deotaml fa favor of Us at- 
tonien for their fees, ot whMi an aoooont mm 
taken In obsnoaraBd tor whlok tha ptopeitT waa 
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Bn afalMflgiMot aotton teooffht In a stete oouit 
to enfbvod tSe Hen of a trmt deed, ezeoQted tnr the 
defendant pending Mid mooeedlDfi. It is held : 
LDiattlie state oourt bad Juilsdioaon to declare 
and enforce said Uen for fees, n ot wl tata ndlng the 
nrooeedtngs in bankmptoj^, 
JLThat the assUrnee was iwund \)j the prooeedlneps 
in the rtate court, he harlnff appeared andlitlffated 
hte rtgrnts there. 
t, Thatthe immunity claimed Itj plainttfls in error 
mider section 711 B. 8., conferring upon the 
ooorts of the United States exdoslTe Jnrlsdlction 
In bankruptcy proceedings, from the operation 
tit the decree of the court below, gives this court 
jurisdiction of this writ of error. 
C That the question hese is not whether the decree 
in the former proceedings binds the plaintlflES in 
error, but whether the state court had luriidio- 
tion to bind the parties and those whom they rep- 



[No. 1148.] 
Submits l!r&9. i9, 1886. DeetdedDec 13, 1886. 

rj ERROR to tlMSupraine Oourt of the State 
of Tenhessee. 

On motion to dismias^with which is united a 
motion to aflObrm under Rule 6, dause 5. Jf- 

The history and facts of the ease sufficiently 
Appear in the opinion of the court. 

Mimrt. Heiii7 Cimft, T. B. Turley and 
L. W. Humeg* for defendants in error, in 
support of motions. 

mr. B* VL Estes* for plaintiffs in error, 
contra: 

Let it be assumed that the defendants are 
senior mortg&geeB or incumbrancers, and that 
the plaintifi are junior mortgagees. Can it be 
doubted that a Junior mortgagee, who is not a 
party to the proceedings under which the senior 
incumbrancer forecloses his lien and obtains 
title, can, if such proceedings are void, attack 
the title set up thereunder, and have it declared 
▼oid, or maintain his ejectment suit in equity 
to recover the property^? 

Jone» V. Perry, 10 Yerg. 59; Ahnontfy. Ekki, 
8 Head, 89; Kerr v. Kerr, 8 Lea, 228. 

A sale made under foreclosure of a senior 
mortgage is wholly inoperative as to the rights 
of a junior mortgagee who was not a party to 
the suit. 

Vanderkemp v. Shdton, 11 Paige, 28; Braitir 
-ard v. (Jooper, 10 N. Y. 856; 1 Jones, Mort. § 732. 

The plaintifts in error were not parties to or 
bound by the proceedings and deoee of the 
state court 

Freem. Judg. g 156; Boro ▼. HarrU, 18 Lea, 
86,44. 

The Chancery Court of Shelby County had no 
Jurisdiction to ascertain and liquidate the lien 
of the defendants, because of the banli^uptcv of 
Townsend and the proceedings in the United 
States District Court 

Sec. 711, R. S. See also Olafiin v. Hotieeman, 
98 U. S. 180 (Bk. 28, L. ed. 888); McHenry v. 
La 8ocUU etc, 96 U. S. 58 (24: 870). 

The record shows that the land was conveyed 
and delivered to the assignee and that it re- 
mained in his actual possession until after Uie 
defendants had obtained their decree vesting 
title in them. 

Townsend was adjudicated a bankrupt more 
than a year before the Supreme Court of Ten- 
nessee aeclared the lien in favor of the defend- 
ants. When the lien is declared the attorney 
and client first assume antagonistic relations, 
and when the parties are euiftrU such dedara- 
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tlon of Hen is sfanply the basis of a suit which 
ihe attorney must institute to enforce. 

PierhiM V. Perkine, 9 Heisk. 97; Brown ▼. 
Bidey, 8 Tenn. Ch. 618: ^uti^ v. McClanahan, 
1 Heisk. 504; OuUd v. Bonwr, 7 Bazt. 266. 

If the Jurisdiction of the 'state court was in- 
terdicted by the siotute, no consent or act of the 
assignee could give it 

See Freem. Judg. §20; Dicki ▼. HiUch, 10 
Iowa, 880; Jfae^re v. J^m, 18 Mich. 77; FleUeh- 
man v. TFoltor, 91 m. 818; Affee ▼. Dement, 1 
Humph. 882; White v. Bucfianan. 6 Cold. 88; 
Ferrik ▼. Fori, 2 Tenn. Ch. 147. l60. 

Mr.Chitf JuHiee W»lte deliyerad theopin- 
ion of tiie court: 

The facts disclosed by the record are in brief 
as follows: 

On the 16th of February. 1869. Annie L. 
Jones and others, the widow and heirs at law 
of William E. Jones, deceased, filed their bill 
in the Chancery Oourt of Shelby Countv, Ten- 
nessee, against D. H. Townsend, to set afflde and 
cancel a sheriff's deed purporting to convev 
certain lands to him, and to be quieted in their 
title to the proper^. The defendants in error, 
Heiskell, Scott & Heiskell, were employed by 
Townsend to defend this suit, which they did 
successfully, and at the December Term, 1876, 
obtained a decree of the supreme court of the 
State establishing his title to the property. On 
the 18th of June, 1875, while this suit was pend- 
ing, Townsend conveyed the land in dispute to 
George W. Winchester, in trust to secure 
certain debts owing by him, and for which Ben. 
May was bound as indorser. On the 80th of 
November, 1876, Townsend filed his petition in 
bankruptcy, and on the 12th of January, 1876, 
T. P. Winchester was duly appointed his as- 
signee. 

In the decree of the supreme court establish- 
ing the title of Townsena to the land appears 
the f ollowing[: 

"And it bemg suggested to the court that, 
pending the proceecung in this court, the title of 
the said Townsend has oeen assigned to Thomas 
P. Winchester, assignee in bankruptcy, it is, 
with the consent of the said Townsend by his 
counsel, ordered that the said Winchester be 
made a party to this decree, and by consent, 
this cause is remanded to the Chancery Court 
of Shelby County to take * * * an account 
and make report of the reasonable counsel fee 
of the counsel, Heiskell, Scott & Heiskell, for 
which a Uen is hereby declared on the premises 
in controversy, the said Winchester asking that 
the account be taken below." 

Under this order the cause was remanded, the 
account taken in the chancery court, the amount 
due ascertained, the lien declared, and the prop- 
erty sold to Heiskell, Scott & Heiskell for its 
satisfaction. 

On the 12th of February, 1880, the present 
appellants filed this bill in the Chancery Court 
01 Shelby County against Heiskell, Scott & 
Heiskell, to enforce the lien of the deed of trust 
executed by Townsend to G^r^ W. Win- 
chester, trustee, claiming that their title under 
this deed is superior to that of the defendants 
under their purchase at the sale which had been 
ordered in Uie former case. In their bill they 
aUege that they are not bound by the decree in 
the original suit, because " neither they nor the 
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interest in said land that they represented were 
before the court when said decree was pro- 
nounced, and th^ had no representative 
before sfdd court The suit was not revived or 
reinstated in their names or in the name of the 
trustee after Townsend's bankruptcy and the 
assignment of his assets in bankruptcy." This 
is the substance of the alIegations*of me bill on 
Uiis branch of the case. The hearing was origin- 
ally had before a commission Af referees ap- 
pointed imder a Statute of Tennessee, and m 
their report it is said, among other things: 
" This proceeding in the chancery court, on the 
reference as to the amount of the fee, etc. , is not 
[458] such a matter in bankruptc;^^ as is contemplated 
by section 711 of the Revised Statutes of the 
United States, 1874, especially under the cir- 
cumstances of this case. " The report of the ref- 
erees was confirmed by the supreme court. In 
its first decision no reference was made to the 
qu^on of the Jurisdiction of the state court 
m the original suit to adjudicate as to the lien 
for fees, in view of the provisions of section 711 
of the Revised Statutes; but, on a pedtion for 
rehearing and a suegestion of this omission, 
the decree was modified as follows. 

*' The court being of the opinion that this 
court had Jurisdiction in the case of Annie L, 
Jones V. D. R, Tovmsend, mentioned and set 
forth in the record, to declare the attorneys' 
lien in favor of the defendants in this case on 
the tract of land described in the pleadings, and 
that the Chancery Court of Shelby County, 
Tenn., had jurisdiction to enforce said lien on 
said property bv the proceedings, decrees, and 
sale, as shown in the record, notwithstanding 
the bankruptcy of D. H. Townsend and the 
bankrupt proceedings in the District Court of 
the Tinned States &t the Western District of 
Tennessee, as shown in the record, and notwith- 
standing the provisions of the 711th section of 
the Revised Statutes of the United States, and 
notwithstanding the provisions of the sections of 
said Revised Statutes embraced in Titie 61, 
'Bankruptcy,' the court adjudges that the 
authority exercised by the state courts in said 
proceedin{;s is not repugnant to the said laws 
of the United States. In construing said laws 
of the United States, the court is of the opinion 
that, under the circumstances of the case as 
shown by the record, the said state courts had 
the iurisdiction to declare and enforce said liens 
on the land in question [ and that under the said 
proceedings the defendants acquired a good 
and valid title to the land in controversy, and 
that the title is not and was not void and a cloud 
on the complainants' rieht and titie, and the 
court doth so order and decree." 

Upon t..is state of facts the appellees have 
moved: (1) to dismiss the writ of error for want 
of Jurisdiction; or (2) to afiirm under Rule 6, 
clauses. 
[453] One of the questions presented by the bill was 
as to the binding effect of the decree in the 
ori&;inal case upon the complainants in this suit. 
Obiection was not made in the pleadings to the 
Jurisdiction of the court over the subject-matter 
of the action on account of the exclusive Juris- 
diction of the courts of the United States, under 
section 711 of the Revised Statutes, *'of all 
matters and proceedings in bankruptcy," but it 
clearly was at the triaibefore the referees, and 
it was directiy presented to and dedded by the 
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supreme court An Immunity was claimed by 
the appellants under this statute from the oper- 
ation of the decree of the state court on their 
rights, because that statute made the Jurisdic- 
tion of the courts of the United States ezclusivo 
in such cases. We thus have Jurisdiction, but 
as the decision of the state court upon this 
question was clearly right, we do not care to 
near further ararument. The assignee in bank- 
ruptcy appeared in the state court and litigated 
his riehts there. This he had authority to do, 
and l£e Judgment in such an acti<Mi is nindln^ 
on him. 'This we have many times decide<n 
Mays Y.FritUm, 20 WaU. 414 [87 U. S. bk. 22, 
L. ed. 8891; Doe v. Ohildresa, 21 Wall. 642, 647 
"88 U. S. SS: 549, 6511; /«»« y.jr<5»y, 22 Wall.57 
89 U. S. 22: 7291; Eyster v. Gaffjl U. S. 521 
28: 408]; Burbanky. Bigelow^ tJ. 8. 182 [23: 
}4S\;Jeromey. McOarter,9i\S. S.787r24:1871; 
MeEenrv y. La SoeUU Franeaiee, 95 U. S. nB 
[24 : 87m; Dame v. Friedlander, 104 U. S. 570 
[26 : 818]. The question here is not whether 
that decree thus rendered binds these appellants, 
but whether the state court had Iurisdiction so 
as to bind those who were parties to the suit, 
and those whom the parties m law represented. 

The motion to dismiss Is denied, and that to 
aflOrm granted. 

Affirmed, 

Tmeoopj. Test: 

James H. MoKenney, Olerk Sup. Court, U. 8b 

Sahb OAfiB. On petition for rehearing. 
SfOmittedJan. fS, 1887. Decided Jan. SI, 1887. 

Mr.OhirfJfutiee'Wmit^dfi^yeied the opin- 
ion of the court 

TMepeUtian ii denied, but inasmuch as the 
petitioners think that the i>oint8 on which they 
relied for a reversal of the Judgment were not 
clearly understood, we will restate what was de- 
cided. 

1. We held that, as the suit of Townegnd v. 
Jonee was pending when Townsend filed his 
petition in bankruptcy, and when he made his 
argument to Winchester, the assignee, Win- 
chiSer, as such assignee, had the rlg^t to ap- 
pear in that suit and have the amount duo 
ueiakell, Soott & Heiskell determined. It may 
be that, according to thepractice in Tennessee,, 
if he had not appeared, Heiskell, Soott ft Heis- 
kell would have been compelled to bring anew 
suit to have the amount of their lien ascertained; 
but as he did appear and did ask to have the 
matter adjudicated in that suit, he was bound 
by what was done. As the eourt had declared 
the lien, it was within its livisdiction to as- 
certain, with the consent of all the parties, the 
amount that was due under the lien and make 
the necessary order for its enforcement as against 
those who were parties to that suit About 
this we have no doubt. 

2. We said: "The question here is, not 
whether that decree thus rendered binds these 
appellants ^laintifCs in error), but whether the 
state court had Jurisdiction so as to bind those 
who were parties to the suit, and those whom 
the parties in law represented." The asrignee 
havmg voluntarily inade himself a party to the 
suit, and the court having at his request settled 
the amount of the lien, he was bound by what 
was done, and so were all whom he in law refK 
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RMnl«d In the litigation. That certalnlj In- 



bnt whetlier It does those claiming under __ 
trtut deed from Townaend, before hii bank- 
mptcr, to 0«orge W, Winchester, trustee, we 
dla not tlien anddo not now decide. 
Ttueoopj. Teat: 

Jstne* H. HoKemier, C3erk, Sup. Oout, U. S. 



l***! EDWARD D. DONNELLY awd JOHN P. 
CULLINANB, Exia. of Patbiox Ouuj- 
■AITB, Deoessed, AppU., 

DISTRICT OP COLUMBIA. 

(See a. a Beporterl ed. S8»4UJ 

CbuM <^ actum, 

1. A ui e fllt o i wbo teoelva tlie oblintloii of hla 
iSebtor for hli debt, and sella Buob oGUsatloD tor 
lam than itsDomlaal valua, cannot sue on tbe orlc- 
Inal debt to reoover the dUTeiciiae. 

pio. 57.] 
Submitted 2fot>. 19. IS86. Ikeided Dm. IS, 1886. 

APPEAL bom the Court of Claims. Affirmed. 
The following is the statement of tbe case 
by J(r. Chitf Jtuliee Drake of the Court of 
dainu; 

The claimant bad four contracts with the 
boord of public works of the District of Co- 
lumbia for the improrement of streets, under 
which he did a larse amount of work. In re- 
gard to one piece oi that work, the macadamiz- 
mg of 41 Street B. W. , a controversy arose be- 
tween him and the board, which delayed the 
settlement between them of a final balance due 
bim OQ account of all the work done under the 



■igned and sealed br the claimant and ul the 
members of tbe board : 

Whertat, diSerenoei baTS existed between 
the Board of Public WoAs of the IMstrlct of 
ColumUa and ^trick CutUnane, in reference 
to tbe contract of said CuUisane, for Impror- 
ingFoor-and-a-HaU Street, in the City of Wash- 
ington, it Is agreed to adjust the same W de- 
ducting from the total amount due nid OulU- 
nane tbe sum of fifteen thousand dollais in con- 
aequence of the character of tbe work, in the 
jnOKment of the board, and the amount equl- 
tab^ cbargeaUe against tbe UeOvpolitan RaQ- 



paov; bonds to be last 
the oalance due him. 



d to said OnlllDaoe for 



WltneM our hands and seals this thirteentb 
da; of September, A. D. eighteen hundred and 
Mren^-ltaree. 

H. D. OOOKS t"^! 

Jakbb a. MAonnsBB 

Adou Clitsb 

H. A. WiLi.Aiii> seal. 

In pursuance of this sgreement bonds of the 
District of Columbia to &eamountof tllS.QeO 
were dellTored to and accepted by the claimant, 
1» D. 8. 



which he hvpotbecaled in part, and sold In 
part, at mncn below their par value. 

He now sues to recorer 968,000, which ha 
allems he lost bv the depreciatiim of the bonds; 
and Id order to Uy a foundation foraieaorerr, 
he arers thai the above writing iiSA not fully 
express the actual agreement amved at between 
him and tbe board ; and be Invokea the equi- 
table Jurisdiction vested ia, this court In cases 
against the District, to reform that writing, so 
as to make it express that actual agreement. 
His averment is that there was omitted, Iqr mis- 
take, therefrom a stipulation which was agreed 
upon, thatthebondssiTcntotaim Inpunuanoe 
of that agreement " should be at par, or eanilv- 
alentlo cash, and if not. they (the board of 
public works) would pay in cash the dlffoence 
between tbe actual value and their facevaloe." 

Mr. V. B. EdwMrda, for appellanta. 

Mr. Wm. A. HAurr. Am^. Attt/-Om., lot 
appellee. 

Mr. CAitfJuitiai Wtdta delivered theopin- 
ion of the court : ,«, , , 

The Judgment In this esse Is afllnned on the 1 ' 
autbonty of Loonev v. DUtnet of Oolttmbia, 118 
a B. 268 [Bk. 28, Led. 9741. It having been 
found as a fact by the court below that no mis- 
take bad been made in reducing tbe contract to 



CLEVELAND, COLUMBUS, CINCINNA- [4S4] 
TI AND INDIANAPOLIS RAILROAD 
OOMPANT. Plff. in Err.. 

D. W. McCLUNO. 

(Bee S. C Beporter-B ed. 151-4AO 

Freight, due carrier on dutiable goode paid to 
dtjmlf eoOeehrr — uUeetor, not Uabk at euit tf 






[No, 4S.] 
Argued Not. OS, 1886. Decided Deo. IS, 1889. 



Affiryud- 

Tbe facta are staled In the opinion. 

Meter*. S. H. HoldlaK, E. W. Kittredge and 
Batntey, Maxieeil A Mait/tetee, for plaintiff In 

The deputy collector acting as cashier waa. 
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\3ff yirtue of his position and continuoas action 
in ttie premises, the agent of tho defendant, 
who was responsible for his conduct and, un- 
der ^e circumstances disclosed, estopped to 
deny his agency. 

Sees. 2m, 2682, 8148, R. a Bee also 2>t^- 
nan ▼. SMeidt, 61 Tex. 822; Badger v. Outiem, 
111 U. 8. 734 (Bk. 28, L. ed. 681); Ogden v. 
Maxwea, 8 Blatchf . 819; MelntyreY. TrunUmU, 
7 Johns. 86. 

The duty to withhold the delivery of the 
goods until the freight was paid, which under 
5ie decision of Mason y. Feahon, 9 How. 259, 
(60 U. 8. bk. 18, L. ed. 180), is an absolute duty, 
is one which devolved upon the collector offi- 
cially, and which he haa the ri^^t to perform 
by his deputy. 

The question whether the act of the deputy, 
reearding him as an agent, was within the scope 
of nis authority was determined by the course 
and manner in which he was accustomed to 
conduct his principars business. 

Moffiin ▼. WOb, 110 U. 8. 7 (Bk. 28, L. ed. 49). 

The perf oniiance of his duties in respect to 
numerous transactions in a particular manner, 
for a period of six months, snould conclusivelv 
estabui^ a course of business sanctioned bv his 
principal, and for which his principal should be 
neld responsible. 

Me$tn, Benjajniii Butterworth and 
Ohaning Bieha/rdi, for defendant in error. 

Mr. (MKft/t/<fi<^Waite delivered the opin- 
ion of tiie court : 

This case presents the following facts: D. W. 
McClunff held the office of CoUector of Cus- 
toms and 8urveyor of the Port of the City of 
Cincinnati, under the laws of the United 8tates, 
and J. L. Wartman was employed by him, 
with the approval of the Secretary of the Treas- 
ury, as deputy collector of customs. As such, 
deputy Wartman acted as the cashier of the 
couector. Section 10 of the Act of June 10, 
18d0jshap. 190, 21 Stat at L. 176, is as follows: 

"That whenever the proper officer of the 
eostoms shall be duly nonfled in writing of the 
existence of a Hen for freight upon imported 
goods, wares or merchandise in his custody, he 
shaU, before delivering such * * * merchan- 
dise to the importer, owner or consignee there- 
of , give reasonable notice to the party or parties 
claiming the lien; and the possession bv the of- 
ficers of customs shall not affect the discharge 
of biich lien, under such regulations as the Sec- 
retary of the Treasury may prescribe; and such 
officer may refuse the delivery of such mer- 
chandise from any public or bonded warehouse 
or other place in wldch the same shall be depos- 
ited, until proof to his satisfaction shall be pro- 
duced that the freight thereon had been paid 
or secured; but the rights of the United States 
shall not be prejudiced thereby, nor shall the 
United States or its officers be in any manner 
liable for losses consequent upon such refusal 
to deliver. If merchandise so snblect to a lien, 
regarding which notice has been filed, shall be 
forfeited to the United States and sold, the 
f reieht due thereon shall be paid from the pro- 
ceedis of such sale in the same manner as other 
charges and expenses authorized by law to be 
paid therefrom are paid." Thisispart of "An 
Ad to Amend the Statutes in Relation to Im- 
mediate Transportation of Dutiable Goods." 



The Cleveland, Colnmbos, Cindnnati and 
Indianapolis Railroad Company was a common 
carrier, and as such designated py the Secretary 
of the Treasury for the purpose of receiving 
and transporting dutiable goods from the port 
of arrival to thp port of destination under this 
Act of Congress. As such carrier, so designated, 
this Company carried to Cincinnati large quan- 
tities of Qutiable goods, the freight ana charges 
upon which amounted in the aggregate to 
$8,477.60, andplaced them in the custiSy and 
control of McClung as collector of customs and 
surveyor of the port, and, as is claimed, notified 
him m writing of its Hen as carrier for such 
freight and charges. Wartman, as deputy col- 
lector, had charge, under McClung, ox the 
collection of customs payable at the Port of Cin- 
cinnati, and of the delivery of imported mer- 
chandise to the consignees inereof. He received 
the freight and charges due the Company from 
the conmgnees of these goods at the same time 
that he received the duties, and delivered the 
goods to the consignees without notifying the 
Company. The charges were never paid by 
him either to the Company or to McClung. 

Such being the conceded facts, this suit 
was brought i^ainst McClunz in the Super- 
ior Court of Cincinnati. In the petition it is 
averred that McClung was collector, etc. ; that 
the Railroad Company had carried and delivered 
the goods to him under the Act, charged with 
a lien thereon for freight, of which due notice 
was given to him in writing, as provided in the 
Act ; and ' 'that it became and was the duty of the 
defendant, as such officer, to refuse to deliver 
the said goods and merchandise until sudi 
freight thereon had been paid to the common 
earner." It is then averred that the consignees 
paid the charges due the Company to the de- 
fendant, " and the defendant then and there re- 
ceived " the same " for the account and benefit 
of the said * * * Company, and the defendant 
then and theroupon caused the said goods and 
merchandise to be delivered to the consignees, 
* * * without notice to theRailroad Company, 
whereby its lien for said freight was lost;'^ and 
that "Uie defendant, thou^ often requested, 
has not paid said " money to the plaintiff, but 
the same, "with interest from Septembers, 
1881, is now due and unpaid from the defend- 
ant to the plaintiff." 

Summons in the action was served on Mc- 
Clung, March 21, 1882, and on the 7th of 
November following he filed in the Circuit Court 
of the United States for the Southern District 
of Ohio, his petition, under section 648 of the 
Revised Statutes, for a writ of eerticrari to the 
state court, requiring that court to send to the 
circuit court the record and proceedings in the 
cause, on the ground that "At the time the said 
acts charged in such petition are alleged to have 
been done, he was, and stUl is, an officer of the 
United States, appointed and acting under the 
authority of Uie revenue laws of the United 
States, * * * andidlhis acts in connection with 
the receipt and delivery of the mercbandise 
described in said petition were done by him 
under color of his said office." Upon this 
petition a writ of certiorari was issued and tha 
record and proceedings removed. Upon the 
entry of the cause in the circuit court the Rail- 
loaa Company moved that it be remanded, 
"for the reason that this court has no jurisdio- 
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tion of the person or subject matter of the ac- 
tlon." Thu motion was denied November 15, 
1882, and on the 12th of February, 1888, Me- 
Olnng answered the petition in the suit, denjine 
that he had been notified of the lien, or that it 
[457] had ever become his duty to refuse to deliver 
the goods until the freight was paid, and also 
denving that he^had ever received the freight for 
the benefit of the Company. 

Upon the trial it was shown that the freight 
and charges were paid to Wartman at the same 
time with the duties, and that, upon such pay- 
ment, the goods were delivered to tne consignees, 
without notice to the carriers. The plaintiff 
also offered further evidence " tendingto prove 
that it had been the general usage and custom 
prevailing at the custom office of Cincinnati 
for ten years prior to the appointment of the 
defendant, and was the eeneral usage and 
custom at the said office uter the defendant's 
appointment, on March 18, 1881, and down to 
the 8th of September, 1881, for the consignees 
of imported goods brought to the Port of Cin- 
cinnati by aff the common caniers who ar. au- 
thorized under said Act to transport imported 
merchandise to the port of its destinanon, to 
pay the freights due to such common carrier at 
the office of the collector and of the cashier 
deputy of the surveyor of the port when a ♦ ♦ ♦ 
notice in writing of the existence of a lien 
thereon in favor of the carrier had been c^iven 
to the deputy coUector at such office; and that 
such payments were exacted and required by 
the deputy collector as a precedent condition to 
the deliveiy of such goods by the surveyor of 
the port to the owners and consignees thereof ; 
and that sudi freights were paid, together with 
the duties due upon such imported goods, to 
such deputy collector, sometimes in money, 
bat most generally in checks, which included 
duties due to die government and the freights 
due for the carriage of said goods, and which 
checks were drawn by the consignees in favor 
of the surveyor of the port by name, or of the 
' conector* or 'surveyor of customs at the Port 
of Cincinnati, whicm checks were indorsed and 
GoHected by such deputy collector for the col- 
lector or surveyor in his official capacity, and 
were collected in the usual course of business 
by such deputy collector; and that, upon Uie 
receipt of such money or checks in i^yment of 
duties and freight, the eoods were, by the order 
of said deputy, with tne acquiescence of the 
surveyor of the port, deliverea to the respective 
consignees; and that the depu^ collector, in his 
[4581 official cajMudty, accounted with and paid over 
the flights so collected to the common carrier 
of gueh imported goods, from time to time, as 
the same were demandeo." 

There was also evidence tending to prove that 
the payments in this case were imde in accord- 
ance with this custom and upon the demand of 
Wartman. 

McClunff was sworn as a witness in his own 
behaU, ana testified that Wartman was acting 
as deputy when he came into office, and attend 
ing to the receipt of duties, and was continued 
in the same service by him; that he was never 
authorized to sign or indorse checks, and that 
he, McClung, was not aware that he had ever 
done so. He also testified that he had no knowl- 
edge whatever of the fact that Wartman was 
leceiving freight moneys until September 6, 
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1881, which was after all these pm^nts were 
made, and that there was not kept in the office 
any account of moneys received for freights. 

At Uie dose of the testimony the court 
charged the Jury, among other things, as fol- 
lows: 

" In order to authorize a recovery against the 
defendantfor failingtogivetheseasonable notice 
to the plaintiff required by the statute, before 
delivering the goo^ to the owners or consign- 
ees, an averment that the freights due plaintiff 
and for which it had a lien were owing and un- 
paid is necessarv. There is no such averment 
in the pMntiff's petition in this case; on the 
contrary, it distinctly avers that the condgnecs 
did pay the freights to the defendant; and, while 
it does not say in express terma that it author- 
ized such payments to be made, by demanding 
and suinff for the same, as it has done, ratifies 
and confirms the payments, and claims that the 
monev was received for its account and benefit, 
and demands Judgment therefor. This is in 
fact ihegracamen of its compkdnt, the theory 
upon which its suit Tests; and the court in- 
structs that you are here to try this case upon 
the hypothesis that the freights due from the 
consignees to the plaintiff &r .the carriage of 
the goods in ouestion were paid before the 
goods were delivered by the aefendant to the 
consignees, and that the defendant was there- 
fore under no legal duty to give the plaintiff 
notice of his intention to malTe such delivery. " 

' ' It was competent for the parties, by express 
contract, or bv a tacit understanding resulting 
from an established course of business, for the 
benefit and oonvenience of both parties, to agree 
that the defendant should receive the freights 
due the carrier for the account of the latter, 
eM upon receipt thereof deliver the goods to 
the owners or consignees, and that such receipts 
by him should be m lieu of the notice which 
the law required him to give the carrier in the 
contingency described by the statute. It may 
be that sucn tadt or implied agreement existed 
between these parties in this case. This is the 
question for you to determine. The ddTendant 
was under no official or legal obligation to un- 
dertake to thus act for the plaintiff. If lie did 
so, he was but acting in ms private capadty 
and not in the discharge of any official dutv. 
It not being an offidal duty, his deputy could 
not thus act by reason of ms official reladons to 
his superior, and the defendant would not be 
liable for such extrsroffidal action unless he 
had in some way authorized his deputy so to 
act, or imless he has so acted as to estop him 
from denying that the deputy was in the spedflo 
matter complained of acting Ir^ his autnority 
for him." 

*' If defendant had knowledge of this custom, 
acquired from observation from the business 
and books of his office, or through other 
sources^ and acquiesced therein, and permitted 
the plamtiff to make its collections through his 
deputy in the belief that he was acting for and 
as nis agent, or bv his acts or declaraUons rep- 
resented or held him out as his aeent in the 
matter, the plaintiff and defendant, both under- 
standing and tadtly or otherwise acreeihg that 
the freights due the plaintiff should be paid in 
this way, in lieu of the notice which the statute 
in the contingency described required the de< 
fendant as collector to give to the plaintiff, he 
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would be liable to the plaintiff for all sums so 
paid to the deputy for the plaintiff's use." 

" If the deputy acted without authority from 
the defendant, and the defendant did not know 
of his said action,nor hold him out to the plaint- 
f 4M] iff as his agent, nor do nor say anything to mis- 
lead the plaintiff nor its officers nor agpJits, 
nor undertake nor assume to collect plaintiff's 
freight, he would not be liable to plaintiff's de- 
mand, and your verdict ought to be in his fa- 
vor." 

To all this the BaOroad Ck>mpany excepted. 
There were other instructions to which ezcep 
tions were also taken, but they were all sub- 
stantially embraced in the above, and it Is un- 
necessary to repeat them here. 

The jury returned a verdict for the defendant 
upon which a Judgment was entered, and the 
case is now here for review. The errors as- 
signed are: 

1 . That the court overruled the motion to re- 
mand; and. 

2. That it instructed the Jury as above stated. 
The removal was under section 648 of the 

Revised Statutes, which provides, among other 
things, for the removal of "a dvil suit ♦ ♦ ♦ 
commenced in any court of a State against an 
officer appointed under or acting by authority 
of any revenue law of the Unitea States, ♦ ♦ • 
on account of any act done under color of his 
office." This is a suit against an collector of 
[461] customs, an officer appointed under the revenue 
lafrs of the United States, for an act allesed to 
have been done by him in the delivery of duti- 
able goods placed in his hands by virtue of his 
office subject to a carrier's lien. His liability, 
if any there is, grows out of his official duty to 
keep the goods and deliver them to the con- 
signees thereof when the import duties are paid 
and the carrier's lien dischuged. The dila- 
tion is that the collector, instead of notifymg 
the carrier, as the law required, delivered the 
goods to the consignees on receiving himself 
the moneys due for the carrier's charges. This 
suit is for the monev so received. Clearlv, then, 
according to the allegations of the petition, the 
suit is for an act done by the collector under 
color of his office. This is not seriously denied; 
but the claim is that— as the defendant insists, 
and the court below has decided, that it was not 
the official duty of the collector to collect the 
carrier's money and, therefore, that he is not 
liable for the acts of his deputv in that behalf-^ 
the suit is really one that could not be removed. 
But the petition alleges an act done by tttt col- 
lector under color of nis office, and seeks a re- 
covery on that account. Such a suit is remov- 
able; and certainlv the right to a removal is 
not tdcen away oecause tne collector says in 
bis defense that the act charged was not in fact 
done. If done bv him, it wa6 done under color 
of his office. Tne thing to be tried is whether 
it was done. 

We agree entirely with the court below in the 
view it took of the character of the suit which 
has been brought It is not for damages for 
deliverinfl[ the goods without notice to the car- 
rier, but lor the charges collected on the ddiv- 
ery. That is the case made, both by the peti- 
tion and upon the trial. The whole effort on. 
the part of the Company, so far as the record 
discloses, was to show that it was, and had been 
for years, the general usage in Cincinnati for 
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consignees to pay the carrier^s charges upon 
dutiable goods carried, and held in the cus- 
tom house for the payment of duties, to the 
cashier deputy of the collector; and that such 
payments were exacted and required by the 
deputy as a condition precedent to the ddivery, 
he accounting to the carriers for the money re- 
ceived on this account The daim was that 
these payments had beoi made pursuant to this 
custom, and that the collector was bound by 
the acts of the deputy, and liable for his do- ^^^^ 
faults. If the suit had been to recover damages [^^'J 
for the deliveiy without notice, tiiis ^roof mi^t 
perhaps have come from the other side to show 
that the carriers had, by long usage, made Uie 
deputy their agent to collect their charges, and 
that, as the pavment had in this case be^ made 
to the deputy m accordance with that custom, 
no notice was reouired. We are d^u*, there- 
fore, that the whole case turns upon the ques- 
tion whether the collector is liable for these col- 
lections of the depu^. 

Section 2680 of the Revised Statutes gives 
authority to every collector of customs to em- 
ploy, with the approval of the Secretary of the 
Treasury, "Sudi number of persons as deputy 
collectors as he shall deem necessary, and suck 
deputies are declared to be officere of the cus- 
toms." There can be no doubt that the collect- 
or is answerable for all the acts of his deputies 
in the performance of their official duties un- 
der him. The real question here is, dierefore, 
whether the collection of the carries diaiges 
was a part of the officiid dutr of the collector. 
If it was, the coUection by the deputy was an 
official act, and the principal officer is liable ac- 
cordingly. 

What then, was the duty of the collector 
under this statute? Clearly, to take the goods 
from the carrier when brought, and not to de- 
liver Xhem to the consignees witiiout first giving 
seasonable notice to the person or persons who 
had notified nim in writing of the existence of 
a lien in their favor thereon for frdght The 
statute neither made it his duty to collect the 
freight, nor authorized him to recdve it for the 
li€^older. Payment to him would not have 
been a payment to the carrier, so as to discharge 
the consignee from liability for the freight un- 
less the carrier had made him his personal 
agent for that purpose, in which case he would 
receive the money not as collector, but in bis 
private capadt^ as the representative of the per- 
son to whom the money waa due. The money 
in his hands on this account would not be in 
any sense public moneys, for which be was of - 
fidally liable to the government, but private 
moneys, ooUected in a private capacity, for 
which he was accountable only to the person 
from whom he received his authority. So, too, 
if he had recdved the freight without author- [4€S1 
ity, and the carrier had sued him for itu he 
would be liable because the carrier, by suf 
would have ratified his act and accepted 
agency in the premises. But his liability in 
that case would not be official as collector, but 
private as the agent of the carrier. 

It follows that the payment of the frdght to 
the deputy was not m law a pavment to Hc- 
Clung, unless the deputy, in making the collec- 
tion, was actlog under authority from him, not 
in his official, but in Ids private capadty. For 
thii purpose it is not sumdent that Wartman, 
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man to tecd<ra the frdgftt mooere oa bla a» 
count. That GODCludea this point. 

Aa the allied azacttons of the depu^ were 
not within tbe ecope, titbm actual or apparent, 
under the law, of the anthoritr of the collect- 
ot'b office, the case la not within the principle 
which, nnder some drcumslancee, makes the 
officer liable for the illegal and wrongful acta 
of hia depnty, of which Ogdm r. Mazu^, 8 
Itlatchf. Sie, and Mclntyrt t. 7Vum»iiIt, 7 
Jobna. SSidtcdln the brid of counael for tbe 
Companr, are exampIesL And, besides, here 
ttie exacnioaa, if any, were not from the Compa- 
nv, butfrom the conalgneea, who alone can eom- 

flain. If they were made wtthovt tbe author- 
tj of the Oompany to whom the freight be- 
longed, the Oompanr b nnder no obUsatloo to 
acc^ the paTment Uitu exacted in discharge 
of Its debt tor the freight, and majr still proceed 
against the consigneee tor he recovery. 

It thia were a suit tor dellnriag the goods 
without notice to the Company, adlSerentmle 
would apply. Aa it waa the duty ot the ool- 
lector, as collecbv, to notity the CtHnpaay be- 
fore delivery, and not to d^ver until proof to 
bis satiafaction had been produced that the 
f nHgtit had been pi^d or eecined, it would have 
been a breach of offidal duty for (he d«>uty to 
[4S4] make tbe delivery before the nodce, and the act 
of the deputy would have been In law the act 
of his piindpal. Buch a caae would be within 
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courts of the TerrftOTy, and was by stiptdatlon 
of the parties, tried without a Jury, llie facts 
as found, so far as they are material, are sub- 
stantially as follows: In 1866 Scott* s Addition 
to Helena was laid out, surveyed and platted 
into streets, blocks, lots and alleys. The al- 
leys ran through the center of the blocks, 
and we^-G sixteen feet in width. The lots of the 
plaintiffs adioioed one of these alleys, the pas- 
suge in whicn was obstructed by a fence placed 
across it by the defendant The title to the 
ground occupied by the town, including the 
streets and alleys, was in the United States 
until the entry of the town site in 1869. The 
original occupants of the lots recognized the 
existence of the alley, as did their grantees and 
successors in interest until such entry, and re- 
ceived their deeds bounded thereon. The prin- 
cipal use of the alley was to take in wood and 
hay for the adjoining occupants, and for the 
ingress and egress of their cows. The plaint- 
iffs and their predecessors in interest had made 
valuable Improvements upon the lots, to which 
they held a possessory right at the time of the 
[528] entry of the town site. Some time afterwards a 
new survey and a map of the town were made, 
by direction of the probate Judge as trustee, 
and were approved by the coun^ commission- 
ers. The survey and map did not show the 
alley in question, and no proceedings were 
t^en to correct them in that particular; and 
they were filed with the derk and rc<H)rder 
of the county. In 1871, the defendant en- 
tered upon and occupied the land embracing 
the alley in question; and in 1872 he receivea 
a deed of the same from the probate Judge, no 
adverse dalm having been presented. 

From the facts, of which the above is a brief 
statement, the district court found as a conclu- 
sion of law that, at the time of the entry of 
the town site by the probate Judge, the plaint- 
ilf s and others, as aajaoent lot owners, had a 
subsisting and valid right in the alley, and to 
the use thereof; that the probate Judge en- 
tered the same in connection with the town 
lite in trust, with the usual rights and interests 
therein; that his subseouent conveyance thereof 
to defendant was void and inoperative ; and 
therefore the nonpresentatlon 6t an adverse 
claim to defendanrs application for the ground 
was immateriaL 

The court aoco.**iingly adjudged that the 
plaintifb were entitled to a right of way over 
the sixteen feet of ground ad^ining their lots, 
and to the use of it as an alleyway without let 
or hindrance from the defendant or any one 
acting under him; and declared that the fence 
erected across it was a nuisance, to be removed 
by the sheriff of the county, and that the de- 
fendant and his servants be forever enjoined 
from erecting any fence or other obstruction 
upon the ground. This decree was affirmed, 
on appeal, by the Supreme Court <rf the Terri- 
tory, and from the Judgment of the latter court 
the case is brought here. 

The Act of Congress of March 2, 1867, "For 
the relief of the innabitantB of cities and towns 
upon the public lands" (14 Stat at L. 641, 
chap. 177), the substance of Which has been 
carried into the Revised Statutes (g 8^, pro- 
vided that " Whenever any portion of the pub- 
lic lands have been or shall be setUed upon 
and occuoled as a town site, and thorefore not 
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subject to entry nnder the agricultural preemp- 
tion laws, it snail be lawful, in case such town 
shall be incorporated, for the corporate an* [5201 
thorities thereof, and if not incorporated, for 
the Judffe of the county court for the county 
in whioi such town may be situated, to enter 
at the proper land-office, and at the minimum 
price, tne umd so settled and occupied in trust 
for the several use and benefit of the occupants 
thereof, according to their respective interests: 
the execution of which trust, as to the disposal 
of the lots in such town, ana the proceeos of 
the sales thereof, to be conducted under such 
rules and regulations as may be prescribel by 
the legislative authority of the State or Terri- 
tory in which the same may be situated." It 
also provided that any act of said trustee, not 
made In oonformity with the rules and regula- 
tions mentioned, should be void. 

As thus seen, the Act required the entry of 
land settled upon and occupied, to be in trust 
"For the several use and benefit of the occu- 
pants thereof according to their respective in- 
terests." The very notion of land settled upon 
and occupied as a town site implies *he exist- 
ence of streets, alleys, lots and blocks; and for 
the possession of the lots, and tbeir convenient 
use and enjoyment, there must of necessity be 
appurtenant to them a right of way over adja- 
cent streets and alleys. The entiy of the land 
carried with it such a right of way. The streets 
and alleys were not afterwards at the disposal 
of the government, except as subject to such 
easement 

That portion of the town known as Sootf » 
Addition, within which is the alley in contro- 
versy, was laid out and platted into streets. 
aUeys, blocks and lots, as early as 1866; and 
the lots were occupied, in conformity with that 
survey and plat, when the entry was made. 
The nght of way, and all appurtenances to the 
lots, wnich were tteld by the occupants under 
their possessory claims, continuea after the 
entry, and the receipt of their deeds or other 
evidences of title, as before, with the additional 
support arising from the change of their pos- 
sessory claims to estates in fee. 

The power vested in the Legislature of the 
Territory in the execution of the trust, upon 
whidi tne entry was made, was confinea to 
regi^tions for the disposal of the lots and the 
proceeds of the sales. These regulations might rfesm 
extend to provisions for the ascertainment of l^^^J 
the nature and extent of the occupancy of dtf • 
f erent claimants of lota, and the execution and 
deli veiT to those found to be occupants in good 
faith of some official recognition of title, in the 
nature of a conveyance. But thij could not 
authorize any diminution of the rights of the 
occupants, when the extent of their occupancy 
was established. The entry was in trust for 
them, and nothing more was necessary than an 
offidfkl recognition of the extent of their oc- 
cupancy. Under the authority conferred by 
the Town-Site Act, the Legislature could not 
change or close the streets, alleys and blocks 
of the town by a new survey. Whatever power 
it may have had over them aid not come from 
that Act, but. if it existed at all, from the gen- 
eral grant of legislative power under the or* 
ganic Act of the Territory. 

The plaintiffs taking the lots they occupied* 
I with the right of way appurtenant tnereto, that 
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is, over the aDey on which the lots were eitii- 
ftted, which they had preyiously enjoyed, the 
icdon of the probate Judge in conveying the 
alley to the aef endant was illegal and yoid. 
The intrusion of the defendant thereon was 
therefore a trespass, and the fence erected by 
him, to bar the passage through it, was a nui- 
sance to be abated. 

ThejudgmerU ofths towri below i$ qifflrmsd, 

Tmeoopy. Teen 

James H. MoKenn^, Cleric Sap. Oourt, U. 8. 




[401] OAMPORNIA ARTIFIOIAL STONE PAV- 
ING COMPANY, Appt. 

V. 

F. W. BCHALIOKE. 

(See 8. 0. Beporter*i ed. 401-407.) 

Patent fifr impr&dem&ni in concrete pawmenti^ 
action for iitfringement^-^emntCale of cony- 
pMnanfe deiice. 

In an action for the aUeged tnfHnmment of re- 
inoed letters patent Ka 4864, for an impioyement 
in oonorete payements. held, that, as the easenttal 
feature of oomplalnant*s deyloe was that the paye- 
ment should be laid In separate sections so that each 
section might be remoyed separately, or heaye sep- 
arately, because of the frost, the patentee disclaim- 
ing the fCrmatlon of such blocks without the inter- 
posltton of anything between the blocks while In 
the pr ocess of fCrmatlon, while the defendant laid 
his payement In one maasand then merely marked 
the surface to the depth of one sixteenth of an inch 
for purpose of ornamentation, there was no in- 
fHngement. 

[No. WO.] 
ffubmitted Dee. 6, 188$. Decided Dee. tO, 1886, 

APPEAL from the Circuit Oourt of the United 
States for the Districtof California. 4^d. 
The case is stated by the court. 
Mr. VL A. Wheaton* for apjpdlaat 
Mir. Majiuel Eyre» for appellee. 

Mr. Juitice Blatohlbrd deliyered the ophi- 
ion of the court. 

This is a suit in equity, brought by the Cal- 
ifornia Artificial Stone Paying Company, a 
California corporation, against F. W. Sdial- 
icke, to recoyer for the inmngement of retesued 
[402] letters patent No. 4864, granted to John J. 
Schillinger, May 3, 1871, i6r an improyement 
In concrete payements, on the surrender of 
original letters patent No. 106509, granted to 
him July 19, 1870. The spedflcation and 
drawings of the rdssued patent are as follows: 

"Figure 1 represents a plan of my payement 
Figure d is a yertical section of thesame. Sim- 
ilar letters indicate corresponding partSb 
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This inyention relates to a concrete payement, 
which is laid in sections, so that ead^ section 
can be taken up and relaid without disturbing 
the adjoining sections. With the joints of thS 
sectional concrete payement are combined strips 
of tar paper, or equiyalent material, arranged 
between tiie seyeral blocks or sections in su(3i a 
manner as to produce a suitable tight joint and 
yet allow the blocks to be raisS separately 
without affecting the blocks adjacent thereto. 

In carrying out my inyention, I form the con- 
crete by mizinff cement with sand and grayel, 
or other suitable material, to form a plastic 
compound, using about the following propor- 
tions: One part, by measure, of cement, one 
part, by measure, of sand, and from three to 
six parts, by measure, of grayel, with su£9cient 
water to render the mixture plastic; but I do 
not confine myself to any definite proportions 
or materials for making the concrete composi- 
tion. While the mass is plastic, I lay or spread 
the same on the foundation or bed of the paye- 
ment, either in molds or between moyable joists 
of the proper thickness, so as to form the ed^es 
of the concrete blocks, o^, one block beine 
formed after the other. When the first block 
has set I remoye the joists or partitions between 
it and the block next to be formed, and then I 
form the second block, and so on, each suc- 
ceeding block being formed after the adjacent 
blocks naye set [aiid, since the concrete in set- 
ting shrinks, the second block, when set. does 
not adhere to the first, and so on], and, when 
the payement is completed, each block can be 
taken up independent of the adjoining blocks. 
Between the joints of the adjacent blocks are 
placed strips, 6, of tar paper, or other suitable 
material, in the following manner: After com- 
pleting one block, a, I place the tar paper, b, 
along the ed^e where the next block is to 
be formed, ana I put the plastic composition 
for such next block up against the tar paper 
joint, and proceed witn the formation of the 
new block until it is completed. In this man- 
ner I proceed until the payement is completed, 
interposing tar paper between the seyeral joints, 
as descried, llie paper constitutes a tight 
water-proof Joint, but ii allows the seyeral 
blocks to heaye separately, from the effects of 
frost, or to be raised or remoyed separately, 
wheneyer occasion mayarise, without injury to 
the adjacent blocks. The piqper, when placed 
agahist the block first formed, does not adhere 
thereto, and therefore the joints are always 
free between the seyeral blocks, althoiL|fh the 
paper may adhere to the edges of the block or 
blocks formed, after the same has been set up 
in its place between the Joints. [In such cases, 
howeyer, where cheapness is an object, the tar 
paper may be omittea, and the blocks formed 
without interposing anything between their 
Joints, as preyiously described. In this latter 
case, the Joints soon fill up with sand or dust, 
and the payement is rendered suflQciently tight 
for many purposes, while the blocks are de- 
tached m>m each other, and can be taken up 
and relaid, each independent of the adjoining 
blocks.] 
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What I daim u new, and desire to lecore by 
letters patent, Is: 

1. A concrete pavement laid In detached 
blocks or sections, substantially in the manner 
ahown and described. 

2. The anapgement of tar paper, or its 
equivalent, between adjoining blocks of oon- 
Crete, substantially as and for the purpose set 
forth." 

On the first of March. 1876, Schillinger filed 
in the Patent Office a oisclaimer, in which he 
disclaimed the matter above enclosed in brack- 
ets; and stated also that he disdaimed "the 
forming of blocks from plastic material without 
interposing anything between their Joints while 
in the process of formation." 

The only defense set up in the answer is non- 
infringement After a hearin«f, on proofs, the 
circuit court dismissed the bill, on tne ground 
that the defendant's pavement did not infringe 
either one of the two claims of the patent 

This patent has been construed by several 
circuit courts since the disclaimer was filed. 
In SehOUng&r v. QunthBr, 14 Blatchf. 162, in 
the Southern District of New York, in Febru- 
ary, 1877, the defendant's pavement had a bot- 
tom layer of coarse cement, on which was laid 
a course of fine cement, divided into blocks by 
a trowel run through that course while plastic. 
It possessed the advantage of Schillinger's in- 
vention, because any blocks in the upper course 
Opuld be taken up without injury to the adjoin- 
ing blocks. Concrete pavement having been 
before laid in sections, without being mvided 
into blocks, the invention of Schillmger was 
held to consist in dividing the pavement into 
blocks, so that one block could be removed and 
repaired without inlurv to the rest of the pave- 
ment, the division oefng effected by either a 
permanent or a temporary interposition of some- 
thing between the blocks. It was held that the 
effect of the disclaimer was to leave the patent 
to be one for a pavement wherein the blocks 
are formed by interposing some separathig ma- 
[40S] terial between the joints; that to Umit the pa- 
tent to the permanent interposition of a material 
equivalent to tar paper, would limit the actual 
invention: that using the trowel accomplished 
the substioitial results of the invention in sub- 
stantially the same way devised by Schillinger; 
that the only difference in result was that Uie 
defendant's method left an open Joint; that 
haviuff a tirht Joint was not a material part of 
Schilungers invention; and that the mode of 
operation involved in using ^e trowel was 
within the first claim of the reissue as it stood 
after the disclaimer. 

In the same suit (17 Blaichf . 60), in August, 
1879, it was held that the disclaimer took out 
of the first claim of the reissue only so much 
thereof as claimed a concrete pavement made 
of plastic material laid in detached blocks, 
without interposing anything between the Joints 
in the process of formation, leaving Uie claim 
to be one for such a pavement laid m detached 
blocks, when free Joints are made between the 
blocks, by interposing tar paper or its equiva- 
lent. 

In OaUfamia ArH, 8. P. Ch, v. Molitar, 7 
Sawy. 100, in the District of California, in May, 
1881, the defendant's pavement was made by 
cutting a lower course into sections with a 
trowel, to a greater or less depth, according to 
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the character of Che material, making a Joint, 
and doing the same with an upper coarse, tha 
upper Jomt beins directly over the lower Joint 
Into the open Jomt, in noh case, was loosely 
put some of the partially set material from the 
top of the laid course, answering the purpose 
of tar paper. A blunt and roun&d Joint mark- 
er, wluch was said to be ^V or | of an inch in 
depth, was then run over the line of the Joints, 
markkig off the block. The pavement was 
weaker along the line of the Joint than in any 
other place. TUs was held to be an infringe- 
ment 

In CaUfornia ArH. 3. P. 6b. v. IMbom, 8 
Sawy. 448, in the District of California, in Jan- 
uary. 1888, it was held, that, where nothing 
was interposed in the ioint between a newly 
laid block and one laia before, but, after the 
material in the newly laid block had partially 
set, a blunt and rounded ioint marker, ^ of an 
indi in depth, was run along the Une between [406] 
the newly laid block and the one laid before^ ' 

there was no infringement 

In SMUinffer v. Or^eniDo^ BrmHng Co, 21 
Blatchf. 888, in the Northern District of New 
York, in July, 1888, it was held that the seo- 
ond daim of the reinue was infringed by a con- 
crete pavement j^hich had an open cut made by 
a trowel entirely through two courses of ma- 
terial, the line of cut in the upper course being 
directly over the line of cut in the lower course; 
and that the interposition of the trowel, though 
temporary, was an equivalent for the tar paper, 
even though the Joint was left open after the 
trowel was removed, and was not made tight 

In Kuia V. MiuUer, 31 Fed. Rep. 610, in the 
Southern District of Ohio, in June, 1884, it was 
held that the use of any marker was an infringe- 
ment, which made a cut ordepression having 
the effect to cause the pavement to break by 
upheaval, or cracking, from any cause, along 
the line of the cut or depression ; and that, as 
the blocks from the pavements laid by the 
defendant showed dear, distinct and complete 
lines of division, ^ere was infringement, 
whether those lines were produced by a trowel 
or by a marker. 

The evidence in the present case shows that 
the defendant, during the process of making 
his pavement, marked on its surface into 
squares. But the question is whether he. to 
any extent, divided it into blocks, so that the 
line of cracking was controlled, and induced to 
follow the Joints of liie divisions, rather than 
the body of the block, and so that a block 
could be taken out, and a new one put in its 
place, without disturbing or injuring an adjoin- 
ing block. The spedfic^on makes it essential 
that the pavement shall be so laid ic sections 
" Uiat each section can be taken up and relaid 
without disturbing the adjoining sections." 
Again, it says that the joint between the blooks 
** allows the several blooks to heave separately, 
from the effects of frost, or to be raised or re- 
moved separately, whenever occasion mav arise, 
without injury to the adjacent blocks.' This 
is essential; and in all the cases where infringe- 
ment has been held to have been establishcxi, 
there have been blocks substantially separate, 
made so bv the permanent or temporary iDte^ [ 407] 
position of a separating medium or a cutting 
instrument, so that one block could upheave or 
be removed without disturbing the adjobiing 

!!• r. s. 
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of form^km.' 

It ammn that the defendant kid hli paT0> 
ment bi itrlM from tbe curb of tlia ddewalk 
Imrud to llie fence, In one taaea, and then 
matted UM itrip oroaiwlse with a blnnt maifeer, 
wUdila made as exhibit, to the depth of about 
one atxteenth of an inch. But it Is not shown 
that tliiB pndnoed an; nch divirion into blocks 
u Um patent ipeftks of, oven in degree. There 
wen DO blooks produced, sad. of comae, thoro 
was nothing loteipoaed between blocks. The 
BBSS nndenieath was solid. In both l^en, lat- 
vallf. So far as ai^iean, yUM the defendant 
did waajoat what the patmitee disclaimed. 
The marking was only for ornamentation, and 

Cluced no bee Joints between blocks, and 
evidence as to the condition of the d^end- 
■nt's paTementi after they were laid shows that 
tbej aid sot baTo the chanoteristic features 
■bore menttoDed as bekragfaig to the patented 
parement. 

Without afBrmlng ot disafflncing the con- 
■tructlons given to the patent In the particular 
eases cited from the drcult courts, we are of 
opinion that, under any constructloo which it la 
poadble to ffn to the cUms, the defendant in 
Oils case has not tofriaged. 

SiOMi mfirmtd, 

Truecopy. Test: _ 

Juim H. HoKsaner. Clerk. Sup. Ocmzt, U. 8. 
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L States for the Southern District of New 
York. Affirmed. 

The case is staled by the court. 

Mr. WmUm Allen Bntler, for plalntiS 
in error. 

Mr. Wlieelsr H, PeeUukm, for defend- 
ant in error. 

Jfr. JtisMef Bnkdl^ d^rered the opinion 
of the court: 

This was an action (h> a policy of insurance, 
ttou^it by the dcfaidant against the phtuHlT 

lit u. a. 



in error, to recover for the lo« of the steam- 
boat Rhode Island. It appeared on the trial 
that, on the 0th of April, 1880, the Providence 
and Blonington Stesmship Company eftected 
with the Greenwich Insonuice Company a 
policy of marine insuranoe, numbered S601 , for 
110,000, apon The Rhode Island, for the term 
of mz months from date, with an agreement 
written in the margin as follows: "This policy .Maai 
to continue In force from the date of explr». 1*°*! 
don until npdce Is given this Company ta Its 



dfscoatinasnce, the assured t 



privilege pro rata for the time used." The 
poUt? n&vingbeen given in evidence, it was 
thereupon admitled^defendanfs counsel that 



the steamer "Rhode Island" named En the 
polti:? was lost bya peril of the sea by running 
ashore on Bonnetfs Point, In Narrsgansett 
Bay, November 6, 1880, and thereby suffered 
damageb^nd the amount of the insurance.and 
that the plaintiS thereafter gave due notice and 
proof of the loss and Inlerat. The amount of 
the Insurance money and Interest to the dote of 
trial was thereupon proved to be the sum of 
$11,888.18. 

The defendant's counsel then gave In evi- 
dence a letter written on behalf of the plslntlfl 
to, and received by. the defendant on the d^ 
it bore date, whlti was as follows, to wH: 
"Providenoe ft Stonington BteamsUp Co., 
Treasuiur'a Office 
"Nhw Tobk, Oct. », 1880. 
"3A« GrtentatA In*. Co., Sat York : 

"Gents : Herewith please And our check for 
dz^-eix -f/f dolls., bong one monthly pre- 
mium, from Oct. S to Nov, S, "SO, im Insurance 
on strs. MsMaehusetta ARhode Island, assped- 
fled in your polldtt Nos. 9661 A 9663. 

"Tours resp'y, 0. O. BiBOOOX, TVtas." 

Flahiturs oomiael admitted that the letter 
WES accompanied I7 the dieck of the plalntUt 
for f06.66, and thu no other or further notice 
was given by the plaintiff to the defeoidant be- 
fore the harooibig of the loes. The evidence 
being closed the defendant's counsel prayed 
the court to rule and decide: 

first That the privilege written on the mor- 
dnof the polity was wholly for the benefit of 
the asBuiea, and gave them the option of con- 
tinuing the pollcv Inforce after the dale of ex- 
piration named m ft without doing any act or 

Ihtng; that thr --' " ■ — ■"- ' -* 

the assured c 



Ihtng: that the onlv notice or acton the pari of 
the assured callea for by the privQwe wss 
notice ot the time of disconUnuance whenever 



the assured should elect to give such notice, 
and make pigment tor the time used under the 
privilege. 

Second. That in the aheence of any such act 
or notice on the part of the assured the policy 
and the risk cononued from day to day under 
the terms of the privil^e. 

Third. That it was competent for plaintur to 
make the time, which was left Indefinite and 
uncertain by the terms of theprivllege, definite 
and certain, and to fix the time to be used un- 
der the privilege by proper notice or act for 
that punwse. 

Fourth. That the act of flu plahitUt, on Oc- 
tober 9. 1680, after date of expliaOoD of Um 
policy had passed, and the poU^ was in fosea 



48(M»1 



QUFBMMM OOUBT OF THB UhITBD StATM. 



OoT. Tebm, 



[484] 



month, beginning October 6, 1880, and ending 
November 6, 18^, as the time for which pay- 
ment was made, was in law an election to 
continue the risk in force for that month, and 
that the legal effect of the transaction was to 
continue tiie policy in force until November 5, 
at noon, and no lons^er. 

And thereupon defendant's counsel prayed 
the court to direct a verdict for the defendant 
This was refused, and the court directed the 
]urv to find a verdict for the plaintiS. 

This is the whole case; and the only question 
is whether the sending of the check for an ad- 
ditional month's insurance was, in lesal effect, 
a notice of the discontinuance of the policy 
after that time. The agreement written in 
Uie margin of the policy was that the policy 
should continue in force from the date of its ex- 
piration until notice was given to the Insurance 
Company of its discontinuance, the assured to 
pay for such privilege pro rata for the time 
used. It did not specify when, or how often, 
such j)r0 rata payments should be made. The 
plaintiff might liave waited a year before mak- 
ing a payment, unless the Insurance Company, 
had demanded an earlier payment The pl^nt- 
iffs elected to make a monthly payment, and 
made it. It seems to us very clear that the 
mere making of such a i)ayment was not, and 
did not amount to, a notice to discontinue the 
policy, or an election to have it continued in 
force for the month for which the payment 
was made, and no longer. The plan adopted 
by the plaintiffs, to pay from month to month, 
was a reasonable one and favorable to the In- 
surance Company. It would have been a less 
favorable one to have deferred any payment 
longer, and a more favorable one to have paid 
for a longer time, when they did make a pay- 
ment, fiut in whatever manner they diose to 
arrange their payments, it did not affect the 
terms of the policy. That continued in force 
b^ the terms of it, until the plaintiffs gave no- 
tice of its discontinuance. To say that a mere 
payment for a specified time would amount in 
law to such a notice, would make it danfl;erous 
for them to make any payment at alfuntil 
they met with a loss. Even If In nuiking a 
payment they should make an express stipula- 
tion or proviso that it was not intended as a 
notice of discontinuance, such a stipulation 
would be of no avail, if the defendants are 
right in the position they take. This, we think, 
would be an unreasonable construction of the 
contract and of the aod of the assured done in 
pursuance of it. 

We cannot say that such a contract is a de- 
sirable one for insuran to make. Ordinarily, 
on an insurancef ot a apedfled time or adventure, 
such as a year for example, or a voyage, they 

Sit their premium in advance for Uie risk of 
e whole period or adventure; and if a loss 
happen ever so soon after the insurance is ef- 
fected, no abatement of the premium is made. 
This gives them the benefit of average losses 
in determinate times or adventures, which is 
the solid basis on which all insurance rests. But 
the Insurance Company saw fit to make the 
contract in the form they did; and having 
made it, they are bound by its terms. And ac- 
cording to that contract, we think that they 
continued to be liable for a loss, although it hap- 
pened after the time covered by the premiums 
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already paid, the assared being goUj liable to 
nay ptvroto for the time naed, and not yet paid 
for. 

TheJudffmenicfiheOkcuUOourtiiitflhmed. 
Tmeoopj. Tesv 

James H. MoKennaj, Clerk, 8np. Oomt, U. & 



BVA JANE WOLVBRTON bt al., by 
Guardian and Next Friend, aitd MAR* 
GARET J. WOLYERTON DANIELS. 
Flfflt. in Brr„ 

ERASTUS A. NICHOLS bt au 

(Bee & a Beporter^ ed. 4aH8U 

Adverm cUUna to placer mineStatute €(f the 
United States as Uh-CHvU Code (if Montana 
as to actions for dete/rmining right to passes' 
sian of real estate, 

1. An adverse claimant to a plaoer mine, who baa 
executed an instnmient bjwiuoh be affiees to con- 
vey the premises in dlipute, at some fuuira ttmeu 
to a tenant in poasesBion may, .und er the Oode of 
Montana and aeotlonfl 28S6 ana SSSB, R. 8., maintain 
an action in the ooarts of Montana to determine 
the rifl^t to the poeseaslon of the premises in dispute. 

2. where the plaintiffs in their petition aasert 
claim to a certain tract, and the defendants In their 
answer admit that they have applied for a patent 
for the flame tract, the conflict as to the right of 
pOflsesBion sufficiently appears. If defendants did 
not wish to contest plaintiflS* daim they should 
have disclaimed. 

[No. 67.] 
Argued and submitted Noo, 30, ISSS. Decided 

Dee. go, 188$. 

PI ERROR to the Supreme Court of the Teiw 
ritory of Montana. Beoersed, 
The case is stated by the oourt. 
Mr. Edward 0. Woleott^ for plaintiiZs in er> 
ror. 

ifsMTf. Walter H. Smith* Wm. Herbert 
Smith and F. 0. Ford, for defendants in er> 
ror. 

Mr, Justice Miller delivered the opinloQ of 
the court: 

Thisisa writ of error to the Sumeme Court 
of the Territory of Montana. The suit was 
brought in the District Court of that Territoiy 
to settle the oontroverted right to a patent from 
the United States for a pla<^ mine, under seo> 
tions 2826 and 2826 of the Revised Statutes of 
the United States. It is therein enacted thata 
person who has located and set upa daim for 
mineral lands, and who desires to get a patent 
for it, shall me in the proper land-offloe an ap- 
plication for such patent, snowing a oonoplianoa 
wiUi the (laws on that subject^ and a plat and 
field notes of the daim, and shall post a oopy 
of such plat, with a notice of the application 
for the patent, in a conspicuous place on the 
land, for sixty daya. If no adverse daim for 
the same is filed with the register within sixty 
days from this publication, and if the papers 
are otherwise in proper form, the patent shall 
issue; but where an adverse daim is filed dur- 
ing the period of publication, it shall be u^n 
oath of the person making the same, showing 
the nature, boundaries ana extent of hiadaim, 
and " It shall be the duty of the adverse daim* 
ant, wiUiin thir^ days after filing his daim, 
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to commeooe prooeedlogs in a court of compe- 
tent Jurisdiction, to determine the question of 
tbe right of possession, and* prosecute the same 
with reasonable diligence to final jud^nnent." 

In the case before us the defendant8,l^ichol8 
and Fuller, having made their application for 
a patent for a pUu^r mine, the plaintiits in er- 
ror,the widow and heirs of Kelson Wolverton, 
filed the requisite claim in tbe r^jrister's office, 
adyerae to Uiat of Nichols and Fuller, in due 
time, and afterwards, in compliance with the 
Act of Congress, instituted the present suit in 
the District Court of Montana to determine the 
fi^t of poesession. Upon the trial of this case 
before alury.the plaintifls made what appears 
to be satisfactory proof that Kelson Wolverton 
had in his lifetime taken the necessary steps to 
establidi his claim to the mine, or to that part 
of it now in contest, and had been dead about 
two yean when these proceedings were com- 
menced. In the course of the production of 
the plaintiffs' evidence it was developed by 
cross-examination tha;t Mrs. Wolverton, acting 
for herself and as guardian of the two diildren 
of her deceased husband, had executed and de- 
Uvered the foUowinff instrument: 

" Enow an men tiy these presents, that I, 
Margaret J.Wolverton, widow of Nelaon Wol- 
verton, deceased, for myself, and as guardian 
(487] for Eva Jane Wolverton and William Arthur 
Wolverton, infants under the age of twenty- 
one years, for and in consideration of the sum 
of one dollar to me in hand paid by the Colo- 
rado and Montana Smelting Company, and the 
further consideration of ^d company prose- 
cuting to a successful conclusion the cause of 
J. R dark, administrator of the estate of Kel- 
son Wolverton, deceased, «< al, v, Silas F. 
Kine. now pending in the District Court in and 
for Silver Bow County, have covenanted and 
agreed, and by these presents do covenant and 
agree, to convey, by a good and sufficient deed 
of oonveyanoe,duly acknowledged, all Uiat cer- 
tain lana boundea and described as follows: 
Beginning at a point on the easterly extremity 
of certain placer mining claims belonging to the 
estate of toe said Keuon Wolverton, and lo- 
cated in Independence lOning District, Sfl- 
ret Bow Dounty, Territory m Montana, in 
Township Ko. 8 Korth, Range Ko. 8 West of 
the prindpal meridian, which said point is due 
east from the most southerly x)oint of a certain 
fence running westerlv therefrom along the 
general coune of said Silver Bow Creek; 
thence in a due west line from said point, touch- 
ing the most southerly point of said f enoe, a dis- 
tance of about thirteen hundred feet, to a point 
4m the westerly extrendty of placer mming 
elaim somber two hundred and thirty; thence 
from sdd point due south along the westerly 
boondaiyof said last-named pla^ daim to the 
most southerly boundary thereof; thenoe ak>ng 
the most sowierly boundary of said placer 
mining daim, and placer mining daims num- 
bers &1, 282, 288, m, 285, ^16/287, 288, 289. 
240, 241 and 242, in an easterly direction, to 
the southeast comer of said placer mining daim 
number two hundred andfortv-two; thence in 
a northerly direction from ssld comer to the 
point or place of beginning; it being intended 
to convey all that ^ut of said placer mining 
claims numbered from two hundred and thirty 
to two hundred and forty-two» both inclusive, 

1.10 u. s. 



which lies south of the most southerly poict 
of the fence first above mentioned: ifo nave 
and to hold the same unto the said The Colo- 
rado and Montana Smdting Company, their 
successors and assigns, for their ovm benefit 
and behoof forever. 

*' In witness whereof I have hereunto placed 
my hand and seal thi^ 12th day of May, eighteen 
hundred and eighty-one. 

" Maboabbt J. WoLVEBTON, [Seal.] 
"Maboarbt J. WoLVKBTOK, [Sealj 
A$ guardian for Eoa Jane WokerUm and wiU- 

torn Arthur Wolverton, 
*' In presence of Caleb E. Isviiim" 

It was proved that the Colorado and Monta- 
na Smdtmg Company, who had held this prop- 
erty for two years under a lease, or as tenants 
of tbe Wolvertons, were now m the actual 
control and possession of tbe property men- 
tioned in this instrument. An attempt was also 
made to show that th^ had performed the con- 
diUon mentioned in it, and were entitled to tbe 
conveyance which that instrument provided 
should be made when this was done. There- 
upon, at the suggestion of defendant's coimsd, 
the court orderS a nonsuit This Judgment 
was afitened in tbe Supreme Court of the Ter 
ritoiy, and is the subject of consideration here. 

The ground upon which this nonsuit was or- 
dered is Uiat the plaintiffs were not in the act- 
ual possession of the property at the time of 
the mal, and that under the Statute of Monta- 
na, section 854 of the Code of Civil Procedure, 
this was an absolute necesdtyto the successful 
prosecution of this actioa That section is in 
the following words: 

"An action may be brought by any person 
in possession, by himsdf or ms tenant, of real 
property, against any person who daims an es- 
tate or mterest therem adverse to him, for the 
purpose of determining such adverse daim, es- 
tate or interest" 

But whatever may be the effect of that stat- 
ute in an ordinary action which has no direct 
rdation to the proceedings under the Act of 
Oonness which we have referred to, we are of 
opimon that, as applicable to such a case, the 
construction given by the court is entirely too 
restricted. The proceedings in this case com- 
menced by the assertion of the defendants' 
daim to nave a patent issue to them for the 
land in controversy. The next step was the 
filinff of an adverse daim liy the plaintiffs in 
the land-oflSce, and the present suit is but a 
continuation of those proceedings, prescribed 
by the laws of the United States, to have a de- 
termination of the question as to which of the 
contesting parties is entitled to the patent The 
Act of Congress requires that the certified 
copy of the Judgment of the court shall be filed 
in the land-office and shall be there conclusive. 
And we must keep this main purpose of the ac- 
tion in view in any decision made with regard 
to the rights of thepsrties. 

It appears from tne evidence Uiat at the time 
these proceedings took place in the land-office 
the smelting company was in possession as the 
tenant of the Wolvertons, and that the contract 
by which Mrs. Wolverton undertook upon cer- 
tain conditions, to oonvey all the right of the 
Wolverton heirs to the smelthig company was 
made after the commencement of those prc^ 
ceedings. It might very wdl be maintained 
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with her InUreet Hnd that of her cbildreo Id the 
Und In coBtioveTsjj at the time of the trial. 
The lenguaze of the instrumeDt. by which this 
la supposed to have beeo dooe, u that she will 
thereafter oonTsy the lauda described. This 
convefance has oerei been made. The whole 
thlnK resU iDpromiBe or coTenaot to do it In 
the future. This covenant also is that It shall 
be done by a good and ButHcieot deed of coo- 
veyance. These words have always been held 
to mean a conveyance of a good title, and 
though iu point of fact the legal title was in the 
United States, as It Is yet, still the parties nn< 
derstood very well that they were dealing with 
regard to a class of cl^ms which tbe United 
States by statute and otherwise had always rec- 
OKoized, and the meaning of the coTenont was 
that she Bhould«oDvey such an interest In the 
property as would enable tbe other parties, if 
they chose.to obtain the patent from the govern- 
ment. She, therefore, was interested to defeat 
the claim of the defendants, who were seeking 
to get that patent; it was her duty and her '- 



which she Mt up as being derived from her 
late husband. This was necessary to enable her 
to make that "good and sufflcient conv^ance" 
which thii corenant required, and which had 
never been made, and if she had stood bj and 
permitted tbe defendants to obtain the patent 
from the United States she would have been 
unable to comply with her contract to convey 



pomcnslon, which akme is m controversy in 
this milt, Um InttjMt. the claim and the ru^ta 
of tbe plaintUb, the Wolvertons, and oi the 
imeldDg company, are In privity with each 
other and are Identical. And, tnasmuch as this 
la a contest provided foe by the Statutes of the 
United Stataa in order Aat the offloen of tbe 
land department may be Informed which of 
the two coBteatanIa before It is enUtled to the 
patent, we see no maon why tbe plahitUfs here 
should not have been permitted to have the 
verdict of a Juir on that question in this suit. 
&nd, linen sucD possession aa the smelting 
company had was a part of and in subordina- 
tion to the title of the Wolvertons, the Judg- 
ment In thiacBse between tbe parties to tbia 
anit would have settled the guestloo which the 
Act of Congress required to be settled. We are 
of opinion, therefore, that, so far as regards 
this, the main ground on which tbe court be- 
low directed a nonsuit, that court erred. 

Something Is said in the brief about the fact 
Out the plalntlfrs have failed to show that the 
posseaalon of these parties conflicted. On that 
pobit it la auffldent to say that theplalntifb, In 
their petition, asserted a claim to the southeaat 

auarter of thesoutheaat quartet of KcOoa S8, 
1 Townahip 8 North, Range 8 West of the 
principal meridian of Montana, and that thede- 
fendanta, in their answer, admit that they have 
applied for a patent for the same land exacUy. 
If thej did not dealie to have tbe question of 



tlie right of posseaalon to any part <rf these for- 

S acres rabmltied to a lury on the ground that 
ey did not claim It, tney should have made a 
diaclaimer. Apart from this, so far as relates 
to the evidence on the subject, we are of opin- 
ion that there was sufficient togo to tbejuijto 
show thatCheplaJntifFs' claim old Include a port ,.a, 
of that claimea by the defendants in this action. [**' 

Fan- the*e reatimt the judgmtat qf the Suprenu 
Court it rtwnad, andlAeauirfnanded /ar/itr- 
tAer proBt«di7Mn. 
n-aeeop7. Teat: 

Janus H. ItoKatoej, Clerk. Bnp. Oomt, VB, 



HERMAN GILBEKT Airo JACOB 
SCHAHTZEL, Jb., F^. in At., 

MOLlira PLOW COMPANT. 

(8aa B. a Beporterl ed. Wl-ttl.) 

Aetton on gvannt]f—letl«r tf en djt m idmM. 



TS ERROR to the Snpreme Court of tbe Ta> 



Mr. Jvttiei HUl«r delivered the oidnion of 
the court; 

This is a writ of error to the Supreme Court •«««- 
of the Territory of Dakota. The action was t**"- 
brought by the Holine Plow Company, aa 
plaintiff, ac^nst Herman Qllbert and Jacob 
Bchartzel, defendants. It was fatted bdore a 
turr, and verdict rendered for the pUInllfT. 
This Judgment, on appeal to the Snpreme Court 
of the TeTTitOTv, was affirmed. The suit was 
founded on (he follawlng instrument In writing, 
signed by tbe defendants; 



" Birst We, the nnderaigiied, are acquainted 
with Peter Glllman, of this place (formerly 
of Fond Du Leo, Wis.), and hare no hesita- 
tion in indorsing him as an honest, empale 
huslneas man and deserving of confidence and 
credlL We thfnic yoot iSormant, fn regard 
to Mr. GiUman's bualnesa ability and capacity, 
was in error. If not selfish and malldoua. We 
will satisfy all orders Mr. Qlllman ^rea this 
spring, Boch aa plowa and cultivators. 

"Wm. B. Dick. 

"H. OnasBT. 

"Jacob Sohabtzel.'' 
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Gompany requesllDg tbem to forward him cer- 
Uin eooda in which the; were deftUng, aod 
wpodiyiae the temu of payment, with which 
tuejT aecUned to comply on the ntnind that 
they were not sufficiently ftdviaea o( hi* r«- 
•pciiMlblllty. After obtamlng the above Iii- 
■trmnent, dgned hy the defendant, GQlman 
incloecd It to the Plow Company with the fol- 
lowing letter; 



r the 

, reak. 

tn aa ordered; bIbo the ouItiTaton, ajod Kbont 6 
Tibndng hanowi. Hoping we viD get better 
•equated, I am aorryabom nch « rnmrt ~ 
Mated to yra, and I know yon wm think _. 
much more of m& fToo late in season for hai> 

" I Teraaln, yoon, PuraR Gimujf. 

" If yon accept mj order, please ship the 
goods at once, and oblige "P. G." 

The plaintlilB accepted the KuarantT, notffled 
Gillman that It was accepted, and forwarded 
the goods. The dealings between these parties 
under this guaranty continued during the 
■priog, Ihe last ablpment being made about 
llayM, 1878. On July 28. followiag, a set- 
tlement was made, and for the balance found 
due Itom GiUman to plaintiffs two notes were 
given, one parable September IS, 1878, and the 
other November IS, 1878. 

An attempt wis made by the defendants to 
show that oeditB were given in this traosactioi) 
which released them from the liability of their 



l^unan in Januarr was to be taken as a part 
of, or an explanatloa of, thdr letter of credit. 
The court held that the letter of credit was 



complete within itself, and that the defendants 
could not import Into it by put)! any addi- 
tional agmroent as to ifte Ume and character 



of the credit to be given to GtUman and in- 
atructed the Jury to that effect. This is the 
principal error idled upon to reverse the Judg- 
ment, which we think b no error. 

The tnatminent sued on contains no reference 
to the prevlon* letter of Glllman to the Plow 
CompaDT, nor any restriction as to the terms 
on wh](£ they held themselves liable for his 
orders, except that they shall be ^ven " this 
spring;" The language used Is, " We wHl sat- 
iny all orders iSi, QlUman gives this spring, 
■och aa plows and cnltlTatoia.'* The letter 
from OlUman dated Uardi 9, referring to his 
previous order, la hi fact a new order of that 
date, and evidently made under and in pnr- 
snance of the guaranty of the defendants. All 
the goods delivered to Qillman by the plsjntifls 
for which suit is now brought ag^nst the de- 



The court was right therefore in 
not permitting the defendants to explain or 
qualify that iniaranty bj the parol testimony 
wbkh they c^eredL Nor do we see anything 
tntha teedmony,asfoand in the bill of excep- 
tions, to dischargethe defendants from the ob- 
ligation Incurred by the letter of credit, or 
gnaran^, whichever it maybe. 

An enot is assigned by the brief, on tie ad- 
1X» V. s. 
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An actioo was brought in the Circuit Court 
of Clinton Coun^, Iowa, by the defendant in 
error's testator. Upon Uie petition of the plaint- 
iff in error, sdleging that it was a foreign Cor- 
poration, and that m>m prejudice and local lu- 
ll uence it would not be able to obtain lustice in 
the state court, the cause was tran^erred to 
the United States Circuit Court The defend- 
ant in error (plaintiff below) alleged in his 
petition that, whOe in the employment of the 
plaintiff in error ^defendant below) as a coach 
guilder, and specially employed to put on and 
remove lamp brackets on a car at the time, and 
while properly and not neellgenUy performinfi; 
his duties on one of the defendantrs cars, stand- 
ing on one of the defendant's side tracks, the 
plaintiff being at a heiffht of six or seven feet 
from thegroimd on a ladder which was inclined 
against the car, his position became suddenly 
dangerous bv reason of the shifting of certain 
swipes ana running an engine and a car on 
the track where he was at work. That the 
switchman saw plaintiff in this position, which 
became dangerous by said acts, and although 
said switchman could easil^r have prevented 
collision and injury of plaintiff by the exercise 
of ordinary care and caution in either appris- 
ing plaintiff of the sudden approach of said 
engine, or turning the brake on said car, or 
causing the engineer to stop the car, he failed 
to do so, but carelessly and heedlessly caused 
said collision to take place toplaintiff^s injury. 
That the fireman upon the said engine saw that 
plaintiff was exposed to danger and peril, and 
permitted said.collision to take place, although 
by the exercise of ordinary care he could have 
prevented the same by notifying the engineer. 
That the engineer in charge of the engine 
thrown upon said track was ordered to stop 
his engine by reason of plaintiff's peril, and 
could easily have obeyed said instruction, but 
heedlessly and carelessly refused to inform him- 
self of such peril, and with a negligent disre- 
gard of consequences hurried saia engine on to 
e collision . That the facts rendering plaintiff's 
position perilous by reason of the movements 
of said engine and cars were to plaintiff entirely 
unknown, although due care and caution were 
exercised by him. 

The defendant below denied the aUe^tions 
of the petition, and alleged that the plaintiff 
was guilty of negligence which contributed to 
his injury in this; he failed to notice or listen 
for the approach of engine or cars, and failed 
to ^t off the ladder when the ens^ne and car 
which caused the injury approached the line 
•of cars where plaintm was at work. In plain 
eight of plidntiff with the bell ringing to warn 
persons of their comine. 

The case was subnutted to a Jury. It was 
shown that the plaintiff was required, in the 
performance of his duty as an employee of the 
itailway Company as a repaiier of cars, to per- 
form work on ana about its trains. M the time 
of the injury he was acting under the direct 
orders and instructions of his superior. He 
stood upon a ladder, and at the time of the in- 
jury was facing westwardly while the engine 
which caused the injury came from the east. 
Before he exposed himself in his work of re- 
pairing, he found from examination of the 
switches that four switches must be turned 
east of him before a car could enter l^e track 
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on which he was working, and the employees 
when required to turn such switches could 
plainly see him on the hidder. From his posi- 
tion on the ladder the plaintiff could not see the 
nearest switch, the turning of which tiirew the 
car and engine on to the track causing the in- 
jury, because the lever was on the north side 
obscured by the standing cars. Just before the 
accident, plaintiff with a hammer was breaking 
screws which held the lamp bracket, with bis 
face within four or five indies of the cars. 
There were from twenty to thirty trains each 
way per day, and two switch engines in the 
yard all day, keeping up a datta^ aod «x)nstant 
ringing of Dells. 

O'Neil didn't know of the approach of the 
engine. He stated he could have heard the 
click of the engine goine over the switches if 
he hod been listening. Tlie tracks are straight 
at that place and £e cut-ofib are diaTOnSly 
across. The plaintiff had been upon me lad- 
der probably two minutes when the oar was 
struck. He had drawn two screws, and broken 
two oil, making some noise but not a great 
deal His feet were about six feet from Uie 
groimd. To look eastward, the direction the 
enffhse'came from, he would have to step down 
or lean back some ways; otherwise his line of 
vision would be obstructed by the cars. He 
received no warning. Had the engine and car 
intended to pass northward, plaintiff could not 
have discovered any change of the switch which 
would have allowed them to pass upon the 
track where he was stationed. The engine 
could not have come upon the track where the 
plaintiff was stationed, without a chan^ in the 
switch which was concealed from his view, and 
if he had seen the engine with the cars upon 
the main track, and heard the bell rhiging, he 
would not have considered it a warning to get 
down, as he would have assumed that they were 
going on the other track, and expectea to be 
warned of a change in the switch, and exposure 
thereby to danger. Plaintiff testified that if 
the bell of the engine that struck the cars had 
been ringing as it came up, he most certainly 
would have heard it Tnere was nothing to 
prevent switchmen, engineers and firemen, 
coming in and crossing over the switches bear- 
ing to the northward, from seeing plaintiff at 
his work standing upon the ladder. The 
switchman saw the plaintiff on the ladder at 
a distance from the point where the striking 
cars caused the injury; "thought he would get 
down; didn't pay much attention to it" 'Die 
fireman saw the pldntiff when about thirty 
feet from the point where the car was struck; 
did not state the fact to the engineer, but "Just 
said whoa; was going to tell him to stop, that 
there was a car repairer on aladder on the side of 
the car; but before I could say any more he sot 
the signal on his own side of the switch engme 
to come ahead." When the engineer heard the 
word *'whoa," he turned his engine back, and 
the car would hurdly have struck unless, upon 
the signal he received to go ahead, he nad 
tumea her ahead again. Ijie engineer knew 
it was the duty of the fireman to warn him of 
dan^, and he obeyed his signal to stop by re- 
versing the lever. He did not inquire why the 
fireman ordered him to stop, but sent the encripe 
ahead on the signal of the switchman. The 
switch engine went on to the track where plaint- 
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iS WM itetloiied, about twenty times each 
day, to pat awaj or to set away oan. Two 
awitch engines were ufleain the yard in the day 
time. 

The oomt gaye to the Jury instructions of 
which the following were excepted to: 

"4. Under the Statute of the State of Iowa 
every ooiporation operating a railway is liable 
for all injuries caused to, Sad the oonsequent 
damages sustained by, the employees of such 
corporation in consequence of the neglect of a 
ooemployee in the performance of his duty to 
the company* that is to say, the neglisence of 
an employee in the discharge of the duties of 
his position in the employ of the company is 
deemed to be the negligence of the corporation, 
and will render the company liable for any 
injuries caused thereby to any of its other 
employees, unless the person infured is himself 
ffuUty of negligence contributing to the acd- 
dent 

" 14. It is claimed on pert of the plaintiff 
that the switchman on the south side saw 
(VNeil's danger in time sufficient to have averted 
the danger. 

" On part of defendant it is claimed that this 
switchman did not see O'Neil in time; and un- 
der such circumstances as that, it was his duty 
[576] either to have stopped the enrine or warned 
the plaintiff of the danger. Has the plaintiff 
by a fair preponderance of evidence satisfied 
you that this switchman had knowledge of 
plaintiff's danger in time sufficient to have 
averted the accident either by stopplug the 
enffine or through a warning to the enmieer, 
or by notifying plaintiff of the comine &d 
so that he could have avoided the accident 

" It is not sufficient for it now to appear that 
possibly the switchman might have done so if 
ne had known all the facts that are now made 
apparent The true inquiry is, Wss this switch- 
man, acting under the light and knowledse he 
then had, wanting in the exercise of ordmary 
care in not stopping the enffine or in not nota- 
fyingplaintiff of his dai^;er f Did he or nothave 
knowledge of the daof;er to which plaintiff wss 
exposed in time sufficient to enable him by the 
use of ordinary care to have caused the engine 
to be stopped, or to wamiheii^ntiff so that he 
might have gotten down from the ladder before 
the cars came in contact ? 

"16. ItisfurtherdaimedoD behalf of plaint- 
iff that the fireman. Biggs, was n^ligent in 
not notifying the engineer cnP the pern to whidi 
idaintiff was exposed. There is evidence tend- 
ing to show that Riggs saw the plaintiff upon 
the ladder and knew of his position^ and tnal 
there was danger of an injury being caused to 
him if he did not set down before t& cars came 
in contact; that lUggs gave a signal to the 
enghieer to stop in time to prevent the cars 
oominff into contact, which signal the engineer 
obeyed by shutting off the steam and reversing 
the engine. 

*'0n the part of plaintiff it is claimed that 
Riggs should have notified the engineer of the 
necessity for stopping the engine; namely, that 
there was a man m a dangerous position; and 
it is claimed that Rigss had time sufficient to 
have so done, so that the engineer could have 
prevented the cars coming in contact. 

"On part of defendant it is clidmed that 
Riggs did all that could reasonably be expected 
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of him; that he gave the proper sigaal to stop 
the engine, and that in obedience thereto the 
engineer reversed his engine and brought it 
nearly to a stop, and then, before ^ggs had 
time to ascertam the necessity for any mrther 
action on his part, the engineer, in ob^ience to 
a signal from the switchman, whidi could not 
have been reasonably foreseen by Risgs, gave 
a forward motion to the engine, and that it was rjeix ai 
beyond the power of Riggs to again notify the '■^^'•J 
engineer to stop in time to prevent the accident. 

^'16. It was the duty of Riggs. if he saw the 
plaintiff was in a aangerous position, and that 
there was risk of an accident if, the cars were 
brought into contact before plamtiff should get 
down from the ladder, to take such action as 
was reasonably within his power to stop the 
engine and prevent the cars from coming into 
contact 

"When human life or ^mbs are in peril, or- 
dinary prudence requires that all reasonable 
means snould be useot bv those who are aware 
of the danger to avert the same, and avoid in- 
jury to the person exposed thereto. 

'^Riggs himself testifies that he saw plaintiff 
upon tne ladder; knew that he was in a dan- 
gerous position if the cars were brought into 
contact, and saw, as the engine approadied the 
standing cars, that the plaintiff remained upon 
the ladder. 

"Under these circumstances, was or was it 
not his dutj to notify the engineer, who bad 
control of tbe engine, of the nature of the dan- 
ger to be avoided, or was his duty discharged 
when he gave the signal to stop by crying out 
'Whoa't 

"Did he or did he not have sufficient time to 
ffive such information to the eng^ineer, if you 
find the same should have been given? 

"It is for you to determine what ordinary 

Srudence, when human life and limb were in 
anger, required of Riggs under the facts and 
circumstances known to him at that time, and 
whether Riggs did or did not do all that ordi- 
nary prudence required of him, and all that he 
had a fair opportunity to do, in the exercise of 
ordinary care, and in the brief time in which he 
was required to think and act? 

"17. It is further claimed on part of plaintiff 
that the engineer did not exercise ordinary care 
and prudence on his part, in that, after receiv- 
ing the signal to stop from- the fireman, and 
after, in obedience thereto, reversing his en- 
sine and bringing the same nearly to a stop, 
he then, in ooecuence to a signal from the 
switchman on the north side of tne track, gave 
a forward motion to the engine and brought 
the cars into contact, without first ascertainmg 
the reason why the signal to stop was given by [ 577 j 
the fireman. On part of defendant it is claimed 
that the switchman and fireman have a right 
to signal the engineer, and that it is the duty 
of the latter to obey such signals; and if the 
switchman gave the signal without fault on his 
part, there would not be negligence on part of 
engineer in obeying the signal thus given. 

"18. That the engineer Is bound to obey sig- 
nals given by the switdimen is doubtless true, 
as a general proposition, but bv this can only be 
meant that the engineer is bound to obey if 
there is no good reason why he should not obey, 

"Suppose he received a signal from a switch- 
man to moveforward when he sees that if he does 
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be will cause a» aoddent, would it not then be 
dearly his duty to disobey the signal? Suppose 
that the instant he receives the signal from the 
switchman to moye forward his fireman noti- 
fies him that there is a man on the track in dan- 
ser, and that he must stop. It cannot be 
doubted that in such cases the engineer must 
disobey the signal from the switchman. Take 
it in this case. Supposethe engineer knew that 
the plaintifF was on the ladder, exposed to dan- 

Str if the cars were brought into contact, and 
e switdiman gave the si^al to move for- 
ward, would it he acting with reasonable pru- 
dence to obey the signal, or would it not be 
clearly the duty of the engineer to disobey the 
same? But it is in evidence that the engmeer 
in this case did not know in fact that the plaint- 
iff was in danger. He had received a signal 
fhnn his fireman, on the left of his engine, re- 
quiring him to stop, and he obeyed it by shut- 
ting off steam and reversing the engine. 

"What inference did the engineer draw from 
the signal given him by the fireman to stop? 
Did he or md he not infer therefrom that there 
was some sufficient reason known to the fire- 
man why the engine should be stopped? 
Was he not bound to so infer, and if he did, 
ndiat was it bis duty to do when he received the 
signal from the switchman on the otber side of 
the track to move forward? Did or did not or- 
dinary care and prudence require of him to 
ascertain from his fireman the reason of the 
order to stop given by the fireman on his left, 
before he obeyed the order to move forward 
rf^TRi S^^<^Q 1^^ ^7 ^c switchman on his right? 
I o # P J M»pj^g engineer himself testifies that the sig- 
nal 'whoa' given bv the fireman was given 
somewhat sharply, mdicating the necessity for 
promptly stoppinjif the engine; and he further 
testifies that from the distance from the engine 
to the stationary cars he supposed the order to 
stop was given by the fireman, not because the 
cars were close enough for coupling, but for 
some other cause or a reason unlmown to him, 
and that be started the engine forward upon re- 
ceiving the signal from the switchman without 
making any inquiry of the fireman whether he 
could safely do so, or without inquiring why 
the fireman had ordered him to stop the engine. 

"In so doing, did or did not the engineer ex- 
ercise the care which ordinaiy prudence de- 
manded of him? 

"19. If, under the instructions given you, 
you find that none of the employees of the Com- 
pany were guilty of negligence causing the 
acciaent, then your verdict must be for defend- 
ant; and you need not consider any of the ques- 
tions submitted to you. 

"If, however, you find that the defendant 
was negligent in any of the particulars alleged 
against it, and that such negligence was the im- 
mediate cause of the injury to plaintiff, you 
will then consider whether the defense of con- 
tributory negligence set up by the defendant 
has been vi&ae out and sustained by a fair pre- 
ponderance of the evidence, the burden of the 
issue in this respect beinff upon the defendant; 
or, in other words, in order to defeat plaintiff's 
recovery on the ground of contributory negli- 
gence on his part, you must be fully satisfied 
from the evidence that plaintiff was guilty of 
negligence which proximately contributed to 
the injury complained of. 
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"21. Extraordinary care waa not required of 
him. He was expected to do the work he was . . .^ ^ 
sent to attend to, and he could only be required I ^ ' ** J 
to exercise the care and watchfulness that were 
compatible with the discharge of his duty to 
the Company. 

"Plaintiff testifies that he did not aeeor hear 
the engine when it was approaching, and it is 
claimed that his failure to notice its approach is 
proof of his negligence, on the tiieory that if 
he had kept his senses on the idert he would 
either have seen or heard the engine in time to 
have avoided the accident. 

"On the part of plaintiff it is claimed that his 
failure to notice the approach of the engine was 
due to the fact that the work he was engaged in 
doing so occupied his attention that, wnhout 
fault upon his part, he failed to notice the com- 
ing of the engine, either by sight or sound. 

"Ton will consider all the evidence intro- 
duced in the case tending to show what work 
the plaintiff was requirecTtodo; the position he 
occupied upon the nde of the car; the direction 
in which his face was turned whilst at work 
upon the ladder; the character of the work 
upon which he was actually engaged, and the 
demands, if any, which this work made upon 
his attention ; the distance from where the plaint- 
iff was at work to the point where the engine 
came upon track No. d; the number of cars, if 
any, between that upon which plaintiff was at 
work and the approaching engine, and all facts 
shown by the evidence adaucM by either party 
which tend to throw light upon the question; and 
from this evidence you will determine whether 
the defense of contributory negligence, as al- 
leged by the defendant, has been established by 
a fair preponderance of evidence, the burden of 
establishing the same being, as already stated, 
upon the defendant. 

"22. If the evidence, under the instructions 
given you, f aik to establish the fact that the 
plaintiff was wanting in the exerdse of proper 
care and watchfulness whilst engaged in re- 
pairing the way-car of defendant, then the de- 
tense of contributory negligence is not made 
out, and on this issue, you should then find 
for plaintiff; but, on the other hand, if you find 
that the failure of plaintiff to notice the ap- 
proach of the engine was due to a want of or- 
dinary care and watchfulness on part of plaint- 
iff, you will then consider and determine 
whether the defendant had knowledge of the 
dangerous position of plaintiff and of his fail- rssO] 
ure to notice the approach of the engine in time 
to have avoided the in jujy to plaintiff by the 
exercise of reasonable care on tts part; the rule 
of law being that, although the plaintiff may 
have negligently exposed himself to an injury, 
yet if the defendant, after discovering the ex- 
posed situation and danger negligently incurred 
by the plaintiff, can, by the exercise of rea- 
sonable care on its part, prevent any inhiry to 
plaintiff it is boima so to do, and a failure to 
exercise such reasonable care, after knowledge 
of the danger to which plaintiff may be ex- 
posed, will render the derendant liable for a re- 
sulting injury, notwithstanding the fact that 
plainim may have been in the first instance 
negligent on his part Under such drcumstanc- 
es pfidntiff's n^ligence is not deemed to be 
a proximate cause of the injury. 

"If then you find from the evidence that the 
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plaintiff, fluon^ his f aflure to notice the ap- 
proach of tlie engine in time to set down from 
his exposed situation on the side of the way- 
car, was guilty at negligence contributinff to 
the cause of the injury complained of, then 
four yerdict must be for the defendant; unless 
you further find that, after discoYering the fact 
that plaintiff was at work upon the way-car in 
such a manner as to expose him to danger in 
case the cars were brought into contact, the de- 
fendant could, by the exercise of proper care, 
have prerented the accident, and that having 
knowledge of the danger to which plaintiff was 
exposed ttie defendant failed to exercise proper 
care, thereby causing the accident, in which 
easeyour v^ict should be for the plaintiff. 

"That is to say, if you find from tne evidence 
that the switchman, WOde, and the fireman, 
Riggs, or either of Uiem, saw the plaintiff in 
his exposed position, and knew the danger to 
which he woiUd be exposed if the cars were 
brought into contact whilst the plaintiff was on 
the ladder, then it was the duty of such switch- 
man or fireman, as already explained to you. to 
take such reasonable means as were fairly with- 
in his power, to prevent brindng the cars into 
contact, after he Knew that plaintiff had failed 
to nodce the approach of the engine. 

"If by the use of such means on part of 
those in diargeof the engine, the accident 
could have been prevented, and you find that 
[581] Uiey have failed to use such means after hav- 
tag knowledge of the plaintiff's exposed posi- 
tion and f aflure to notice the approach of the 
engine, and that in consequence of such f afl- 
ure the accident was caused, then the fact that 
the plaintiff fafled to notice the approach of 
the engine would noi defeat his right of re- 
covery.* 

The plaintiff in error also excepted to the re- 
fusal of the court to give the foUowing: 

"Conceding to aU the testimony its greatest 
proba^ve force, it is not suflQcient to warrant 
Vie Jury in finding the defendant or any of its 
servants guflty of an^ negligence whereby the 
plaintiff received his m Junes. The undisputed 
and imcontradicted evidence shows that the 
plaintiff was ffufltv of negligence which direct- 
W contributea to his injury. Tou are there- 
rore instructed to find for the defendant." 

The plaintiff recovered Judgment for $16,000, 
and upon the writ of error to review that ^dg- 
ment here, it was insisted by the Railroad Com- 
pany that the employee was guflty of negli- 
gence which contn%:s!ted to his injury, in not 
observing the approaching enfi:ine and car, and 
that the Statute of Iowa pernuttlnff a recovery 
in such a case was in violation of the Four- 
teentii Amendment to the Federal Constitution, 
which provides that no State shaU "deny to 
any person, within its Jurisdiction, the equal 
protection of the laws." The defendant in er- 
ror insisted that the switchman, the fireman 
upon the engine, and the engineer, were all 
guilty of negligence. These questions were 
presented by exceptions to the foregoing in- 
structions given and refused. 

WhUe the case was here pending the death 
of the defendant in error was suggested, and 
bis executor entered his appearance. 

Mewn. CHiarlea A. Clark and N. M. 
Hubbard, for plaintiff in error: 

Three questions are involved: (1) Can any 
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negHgenoe be imputed to the defendant or its 
servant, by reason of which the plaintiff was 
injured? (3). Is not the plaintiff ffuiltv of neg- 
ligence whidi directly contributedto his injury? 
(8.) Is not the law of Iowa which makes railway 
companies liable for the negligenot of one em- 
ployee by reason of which another employee in 
the same grade of employ Is injured repugnant 
to,and violative of, the last clause of the first sec- 
tion of the Fourteenth Amendment to the Con- 
stitution of the United States? These questions 
aU arise on instructions asked l^ defend- 
ant and refused by the court, and on instruc- 
tions given by the court on its own motion. 
The court should have instructed the Jury that 
the testimony was not sufficient to warrant it in 
finding the defendant or any of its servants 
guflty of any negUgence, whereby the plaintiff 
received his injury. Tt should have instructed 
the Jury that the plaintiff was ffufltv of negU* 
gence which directly contributea to nis injury, 
and could not therefore recover. The fireman 
gave his signal to stop the engine in time; it 
was obeyed by the engineer, and if the switch- 
man had not signaled to come ahead the en- 
sine and car would have been fully stopped* 
There is no pretense of wantonness on the part 
of the fireman, nor was he guilty of negligence 
in not anticipating that his order to stop would 
be countermanded. He acted with reasonable 
prudence in the emergency. 

It is said that the plaintiff's attention was 
necessarily absorbed bv his work, and th.^ in- 
ference is drawn therefore that he did not n "A 
to be watchful, or look out for his own safety 
It is enough to say that inattention is one oi 
the very first definitions of negligence. 

MiU^ry, B. B. Oo, 25 Mich. 291. 

Where the plaintiff has been guilty of neg- 
lect he caxmot recover, unless the negligence of 
the defendant is such as to imply a disregard 
of consequences or a willingness to inflict the 
injury. 

Lafayette dL B B, Oo, v. Adams, 26 Ind. 
76; B B. Oo. v. Hutchinson, 47 lU. 409; Brown- 
eU V. Flagler, 6 Hifl, 288; Baihbun v. Payne, 
19 Wend. 899. 

It is only in cases whore negligence of the 
plaintiff is remote, and not proximate to the in- 
jury, that the defendant is liable for mere neg- 
lect. 

Dofjoelly, Navigation Oo, 85Eng.Com. L.Rep. 
6 E. & B. 194; Tanner's Exrs, v. B, B, Oo, 00 
Ala. 621; Murphy v. Deane, 101 Mass. 455. 

That the Statute of Iowa is in conflict with 
the last clause of the Fourteenth Amendment 
of the Constitution is within the decision of 
the court in County of Santa Olara v. B. B 
Oo, 18 Fed. Rep. 385. 

Mr, William A. Foster, for defendant in 
er ror: 

Where the facts are in dispute, if different 
minds may draw different conclusions there- 
from, the question is proper to be submitted to 
a Juiy. 

jy.dM.BBOo. V. Van Steinberg, 17 Mich. 
99; Briggs v. Taylor, 28 Vt 180; Isbell v. B. B 
Co, 27 Conn. 898; Park v. O'Brien, 28 Conn. 
347; Ireland v. Plank B. Oo. 18 N. Y. 633; B. 
B. Oo, V. Stout, 17 WaU. 657 (84 U. S. bk. 21, 
L. ed. 745); Patterson v. WaUaee, 1 McQ. H. of 
L. Cas. 748. 

Whether there was neglect on the part of the 
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switGhman was a question properly submitted 
to the jury. 

B, H. Co, y. 8Umt, tupra. 

Whether sufficient warning was riTen to the 
engineer by Uie fireman, to stop the enginei» 
was properly submitted to the jury. 

Lombard y. R R. Ob. 47 Iowa, 494. 

The instruction that althotigh plaintiff may 
have negligently exposed himself to an injury, 
yet if the defendant, after it discovered the ex- 
posed station and dancer negligently incurred 
Dy the plaintiff, could, by the exerdse of rea- 
sonable care on its part, prevent any injury to 
plaintiff, a failure to exercise such reasonable 
care will render the defendant liable for the re- 
Bultinfi^ injury, notwithstanding the fact that 
plaintuF may have been, in the first instance 
nccrligent on his part, correctly stated the law. 

Shearm. & Redf . Nee. § 86, 20 and notes; 
RniWay v. 8UU, 19 HI. 499;ir<WT<t y. R.H. Oo. 
45 Iowa, ^; Lombard v. R. R. Ob. aupra; 
Moore v. R, R. Co. 47 Iowa, 688. 

By the Code of Iowa, 1878, section 1807, 
chapter 6, it is provided that everyone operat- 
ing a railway shall be liable to employees, etc 
By section 1288 of the same chapter, this pro- 
vision is applied to all lessees or other person 
owning or operating such railway. It thus ap- 
pears that the statutory liability is not si>ecia11y 
applicable to liabilities of corporation railways, 
but is general and applies to individuals as 
well; in fact applies auke to all engaged in the 
hazardous business of operating railways. The 
Ck)nstitution of Iowa provides (§ 80, art 8): 
"All laws shall be general and of uniform op- 
eration throughout the State." This statute 
has been held by the Supreme Court of Iowa, 
to operate uniformly upon all persons under 
the circumstances therein contemplated, and 
to be constitutional. 

MeAunieh v. Mi9$, dh M, R. R Co. fiO Iowa, 
888; Deppe v. Chic. R, L A P. R. Co. 86 Iowa, 
62; BuekUw y. R Oo. 04 Iowa, 608. 

The Santa Clara County Com, 18 FM Rep. 
885, simply held that a statute which permit- 
ted a citizen to deduct from the vdue of his 
land, when it was listed for taxation, any in- 
cumbrance tiiat might be upon it, and forbid- 
ding a railroad corporation under the same cir- 
cumstances from making the same deduction, 
was a violation of the constitutional provision. 
That decision has no application to the case in 
hand. 

Mr. Chief Juitiee Watte announced that 
the judgment of the court below was 
Affirmed by a divided court 



1502] CHARLES H. BROOKS, Hff. in Err.. 

EDWARD S. CLARK. 

(See 8. 0. Reporter*s ed. 502-61flJ 

Semovai of eauee^^oint euit against partnere — 
judgment by dtfatUt against rmdsnt defendr 
ant — eauee, not removable on petition qfTum- 
resident d^endant^Statutes of Fenntyha- 
nia — construction of— practice. 

L A Joint action oo a joint liabOltx against two 
defendants is not separable for purpose of removal 
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from a. state oonrt, even after jodgment by deflaiiH 
against one of the defendants wlio is a dtlien of 
the same State as the plaintiff. 

SL In a joint action Drought under a Statute of 
Pennsylvania against two partners, Judgment was 
obtained bj ddrault against one of the defendants. 
The other, who was a nonresident, voluntarily en- 
tered his appearanod ^1n the same suit** Upon his 
petition for removal it is held that the oanse is not 
removable: said prboeedlng being auxiliary to the 
original suit, from which it is not separable. 

8. It seems that a different rule would apply had 
the plaintiff proceeded against said nonremdent by 
bringing another suit unaer a certain other Statute 
of Pennsylvania. 

[No. 787.] 

Submitted Nov. 17. 188$. Decided Ikd. IS, 1886. 

rr ERROR to the Ohxmit Court of the United 
States for the Eastern District of Pennsyl- 
vania. Affirmed. 

The facts are stated in the opinion of the 
oourt 

Messrs. Frank P. Prlehstrd and John O* 
Johnaon* for plaintiff in error: 

An original joint cause of action does not 
become separa^ into several controversies, 
simplv because the defendants sever in their 
pleadings and defenses. A careful examina- 
tion of Uie case on this subject will show that 
they group themselves into three classes, vix: 
First. — Where no judgment has been entered, 
but separate defensesnave been raised by the 
defendants. In such cases one defendant can- 
not remove, because the plaintiff can still elect 
to treat the controversy as joint. 

LouisviOe d N.RR Oo.y. Ids, 114 U. S. 
52 (Bk. 29, L. ed. 68), is an example of this 
class. 

Second. — Where the plaintiff has entered an 
interlocutory judgment by default against ono 
defendant m such cases the other defendant 
cannot remove, because the final judgment will 
still be joint, and the defendant against whom 
the interlocutory Judgment was entered remains 
interested in and will be affected by the final 
judgment. 

Putnam v. Ingrahom, 114 U. S. 57 (Bk. 2», 
L. ed. 65), is an example of this class. 

Third.^Where a nnal ludgment has been 
rendered against one def enoant. In such cases 
the other defendant can remove, because the 
defendant against whom final judgment haa 
been entered, has been thus removed from the 
(^ntroversy, and is no longer interested in or 
affected l^ the result of the controversy with 
his codefendants. 

Tulee^. rose, 99 U. 8. 589 (Bk. 25, L. ed. 
855), is an example of this class. 

Under Act of March 28, 1885, section 2,. 
P. L. 89, and the supplemental Act of March 
11, 1886, section 14, P. L. 76, if the defendant 
does not file an aflSdavit of defense, the plaint- 
iff's counsel moves in open oourt for judgment,, 
and when that is pronounced prepares an as- 
sessment of damages based upon the oopy or 
affidavit of loan filed, and tms assessment b» 
files with the prothonotary, who signs and 
files it of record. This is a final judgment with- 
out any writ of inquiry or damages, it having 
been so decided by the Supreme Court of Fsnn- 
sylvania in Sellers v. Burk, 47 Pa. 844. 

McOlung v. Murphy. 2 Miles, 177. 

Under the common law as it was recoffnised 
and enforced in Pennsylvania, there ooiua not 
be, in an action against two defendants on a. 
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Joint cause of action, two separate final Judg- 
ments, unless it aflSrmatiYely appeared on the 
record that they were upon entirely different 

WmiamiT. M'FaU, 2 Serg. &R 280; Ridge- 
ly y. Dobmm. 8 Watts, ft S. 118-128. 

This common-law rule, as stated in the above 
decisions, worked considerable hardship. This 
led to the enactment of two statutes in Penn- 
sylyania. 

Act of April 6. 1880, P. L. 2T7; Act of April 
4, 1877, P. L. 52. 

The Judgment of the circuit court amounts 
to this: That a controvert with a defendant 
who was not served until after the suit had been 
finally ended as to his codefendant — a contro- 
versy in which the Jury will be sworn to try the 
issue as against him alone, a controversy in 
which the Judgment will be for or against him 
alone, and will not affect any other person— is 
vet not a separable controversy, because it arises 
in a suit in which another person was originally 
a Joint defendant. It is submitted that this 
judgment cannot be sustained without over- 
turmng the doctrine of the Removal Casee, and 
the other decisions of this court which have 
furnished a guide to the profession in interpre- 
ting the Act of 1875. 

Mr. Pierce Areher, for defendant in error: 

The case of Putnam v. Ingraham, 114 U. 8. 
m (Bk.'29, L. ed. 65), 1884, is precisely the case 
in hand. If the law of that case prevails, then 
further argument is unnecessary. 

In both cases were asserted Joint liability as 
partners, separate defenses set up, whoUy sev- 
erable as to the nonresident defendant, with 
Judgment by default against one defendant. 

This is the latest definition of the Act. There 
are many others, all in harmony with it. 

The Act of 1875 says: "In which there shall 
be a controversy which is wholly between citi- 
zens of different States " from the plaintiff's 
State. 

Removal Cases, 100 U. S. 457 (Bk. 25, L. ed. 
593; Blake v. McKim, 108 U. S. 886 (26: 563). 

The contract and suit are Joint, and defend- 
ants are not all citizens of other States than 
plaintiff, and suit cannot be removed. 

ITydsY. RvbU, 104 U, S. 407 (Bk. 26, L. ed. 
823), affirmed in Winchester v. Loud, 108 U. 8. 
180 (27: 677), and Ayen v. Watson, 118 U. S. 
594 (28: 1098). 

The defendants must all be dtizena of other 
States than plaintiff's loeiLS. 

Removal Causes, and Blake v. McKim, swpra; 
ShainwaldY. Lewis, 108 U. a 158 (Bk. 27, L. 
ed. 691). 

It must be a separate and distinct cause of 
action, capable of separation into parts. If 
Joint when begun, cannot remove. 

Fraser v. Jennison, 106 U. 8. 191-45 CBk, 27. 
L. ed. 181); Avres v. Wistcall, 112 U. 8. 192-4 
(28: 695); Field, Fed. Courts, 173. 

If Joint liability is claimed and one fs a Penn- 

Slvania citizen, the circuit court has not Juris- 
ction. Even if not served he may appear and 
plead to Jurisdiction. 

Per Drommond, /., Lovefoy v. Washlmm, 1 
Biss. 416. 

"Where contract is Joint aa well as several, 
omission to serve ^o^ not confer Jurisdiction." 
Id, 4ia 
Here Leeds Miller's executor is not served. 
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Railroad Co. v. Lel9on,% How. 666 (48 XT. 
8. bk. 11, L. ed. 877); BkieidM v. Barrow. IT 
How. 141 (58 U. 8.15: 161). 

In Putnam v. Inqraham, supra, in Connecti« 
cut, Ingraham sued Putnam and Earle of New 
York, and Morgan of Ck)nnecticut, asjbartners, 
Putnam, Earle & Co. Putnam and Earle de- 
fended, and said it was Morgan's private debt 
before any partnership formed. Morgan de- 
faulted, and Judgment was rendered against hin^ 
(pp. 58, 59). The court said, the fact that Mor> 
gim has not answered, but is in. default, is unim- 
portant Judgment is allowed by statute sep- 
arately, for default, but the suit b stfll on Joint 
causes of action— default no difference— sep- 
arate defense does not make separate cause of 
action. The only controversy is as to tlie right 
of plaintiff to recover against defendants. 

L db N, R. R. ijo, V. Ide, 114 IT. 8. 52 (Bk. 
29. L. ed. 68); Bt, Louis d 8, F. B, 06, v. 
Wilson, 114 U. 8. 60 (29: 66). 

Separate answers and separate defenses do> 
not make separable controversies; and if one 
defendant is of the plaintiff's State, the cause- 
is not removable. 

Joint contractors — Joint contract— not divisi« 
ble. L, dbN. R R, Go, v. Ide, supra. 

As to the local Statutes of Pennsylvania, a» 
it was said in Bopd v. OiU, 19 Fed. Rep. 148, 
"If a Joint recoverv is claimed uxx)n a cause of 
action which lustifies a Joint recovery, then the 
'controversy' IS between the plaintiff and all 
the defendants." 

The same local statute existed in Connecti- 
cut, in Putnamy, Ingraham, supra, of several 
liability in Joint actions. 

Mr. Chief Justice Watte ddiveredthe opin- 
ion of the court: 

This is a writ of error brought under seo- 1^03] 
tion 5 of the Act of March 8, 1975, chap. 187,^ 
18 Stat, at L. pt. 8, 470, for the review of ao 
order ot the circuit court remanding a case 
which had been removed from the Court of 
Common Pleas, No. 1, of the CounQr 6t Phila- 
delphia, Pennsylvania. The facts are these: 

(}n the dlst of December. 1884,Edward 8. 
Clark sued out of the court of common pleas a 
writ of summons against " Charles H. Brooks 
and Josiah D. Brooks, surviving partners of 
D. Leeds Miller, deceased, trading as Brooks, 
Miller & Co.," returnable on the nrst Mondays 
of January then next Before the retom of 
the writ Josiah D. Brooks indorsed thereon a* 
follows: 

" I accept service of within writ Joeiah D. 
Brooks." 

On the 12th dav of January, 1885, Clark filed 
an *' affidavit of loan " in accordance witii the 

g revisions of a Statute of Pennsylvania, show- 
ig that the suit was brought for $15,000 bal- 
ance due to him on the 81stof December, 1876, 
for moneys lent the firm of Brooks,' Miller A 
Co. , on which interest had been paid to October 
80, 1884. Appended to this affidavit was what 
pmported to oe "a copy of account from de- 1 504] 
fenoanf s books," showing the loan and cash 
paid for interest. By a Statute of Pennsylva- 
nia it was lawful for the plaintiff, " on or at 
any time after the third Satuiday succeeding" 
the return day of the writ, "on motion, to en- 
ter a judgment by default, • • • unless the 
defendant shall previously have filed an afflda- 
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▼it of defense, stating therein the natnre and 
character of the same." Josiah D. Brooks did 
not file an affidavit of defense within the time 
thus limited, and accordingly on the 26th of 
January, 1885, the following entry was made 
in the cause: 

"And now, on motion of Pierce Archer, 
Esq., the court enters Judgment against the de- 
fendants for want of an affidavit of defense." 

On the same day an assessment of damages 
was also filed in the cause, as follows: 

** I assess damages as follows: 

Real debt $15,000 00 

Int. from 10, 80, 84 to 1, 24, 85 210 00 



# $15,210 00 

"J. Eendbrdinb, 
pro Proth'if." 

This, according to the law and practice in 
Pennsylvania, was a final Judgment in the ac- 
tion against Josiah D. Brooks for the amount 
of damages so assessed, and, accordingly, in the 
docket entries this appears: 

" Jan'y 26, 1885. Judg't for want of afP. of 
defense as^nst Josiah D. Brooks only. 

" Eo die. Dam's assessed at $15,210.00." 

On the third of February, 1885, Charles H. 
Brooks voluntarily caused to be indorsed on 
he original summons, then in court, the f cl- 
awing: 

" I accept service of the writ for Charles H. 

Brooks, with like force and effect as if the writ 

had been issued ret'd to the first Monday of 

r505] April and had been served on or before the first 

Monday of March, A. D. 1885. 

" John G. Johnson, 
"Atfy,, Ch. H. Brooks," 

On the second day of May, 1885, Charles H. 
Brooks filed in the cause his affidavit of de- 
fense, in which he set forth, in substance, that, 
until the 81st of December, 1879, he was a 
member of the firm of Brooks, Miller & Co. : 
that previous to that time Clark had depositea 
moneys with the firm, and on that day there 
was due him $15,000, for which he held the 
firm's due bill; that on that day Josiah D. 
Brooks and Miller purchased the interest of 
Cliarles H. Brooks in the firm, paying him 
therefor $21,749.40, and assuming all the dehts; 
that the partnership was thereupon di»olved, 
and Clark duly notified; that immediatelv on 
the dissolution, Josiah D. Brooks and Miller 
formed a new partnership, and continued the 
old business; that Clark was dulv notified of 
the assumption by the new firm of all the dehts 
of the old, and with this knowledge gave up 
the due bill of the old firm which he held, and 
took another for the same amount from tiie new 
firm in full satisfaction and discharge of tiie 
original indebtedness; and that the new firm 
paid the interest as it thereafter accrued until 
the time mentioned in the affidavit of loan; to 
wit, October 80, 1884. On this state of facts, 
Charles H. Brooks insisted, by way of defense, 
that he was discharged from all liability. 

Immediately on filing this affidavit of de- 
fense Charles H. Brooks presented a petition 
for the removal of the suit to the Chtmit Court 
of the United SUtes for the Eastern District of 
Pennsylvania, the material parts of which are 
as follows: 

" The petition of Charles H. Brooks, defend- 
snl above named, who was sued with Joaiah 
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D. Brooks, as survivlnff partners, eto., reqiect- 

fully represents: that the controversy in this 
suit is between citizens of Afferent States; that 
your petitioner was at the time of the commence- 
ment of this suit, and still is, a citizen of the 
State of New York, and that the said plaintiff, 
Edward S. Clark, was then, and still u, a citi- 
zen of the State of Pennsylvania, and that the [^^^ J 
matter and amount in dispute in the said suit 
exceeds, exclusive of costs, the sum or value of 
five hundred dollars." 

On the 28d of May, 1885, the salt was en- 
tered by Charles H. Brooks in the circuit court, 
and, on the 8th of September following, Clark 
moved that it be remanded. Afterwurds, on 
the 8th of October, this motion was granted, 
" it appearing by inspection of the record that 
the defendants are not both citizens of another 
State than the plaintiff, and that said Josiah D. 
Brooks is a citizen of rennsylvania." 

To reverse that order this writ of error was 
brought. 

The action as originally brought was a Joint f 509] 
action on a Joint liability of Josiah D. Brooks 
and Charles H. Brooks as partners, and, accord- 
ing to PtUnam v. Ingraham, 114 fj. S. 57 [Bk. 
29, L. ed. 65], it was not separable, for the pur- 
poses of removal prior to the judgment against 
Josiah D. Brooks, even after his default. The 
question we now have to consider is, therefore, 
whether the Judgment against Josiah D. Brooks 
takes the case out of that rule. 

A Statute of Pennsylvania, passed April 6, (5 ID] 
1880, provided as follows: 

"In aU suits now pending or hereafter 
brought in any oourt of record in this Com- 
monwealth, against Joint and several obligors, 
copartners, promisors or the indorsers of prom- 
issoiY notes, in which the writ or 'process has 
not been or mav not be served on all the de- 
fendants, and judgment may he obtained against 
those served with process, such writ, process ot 
Judgment, shall not be a bar to recovery in 
another wit against the defendant or defend- 
ants, not served with process." 1 Brightly'i 
Purd. Dig. lltii ed. 958, § 48. 

Another statute, passed April 4, 1877, enacted 
as follows; 

"Where Judgment has been or mav hereafter 
be obtained in any oourt of record ox tUs Com- 
monwealth, against one or more of several co- 
defendants, in default of 'appearance, plea or 
affidavit of defense, said Judgment shall not be 
a bar to recovery in the same suit [against the 
other defendants, Jointiy or Jointiy and sever- 
ally liable as oo^bligon, copartners or other- 
wise." /d. 954, §49. 

By another statute, passed August 2, 1842, it 
was provided that in all actions instituted 
against two or more defendants, in which judg- 
ment may be entered on record at different 
periods against one or more of the defendants, 
by conf e&on or otherwise, the entries so made 
" Shall be considered good and valid ludgments 
against aU the defendants, as of the date of the 
respective entries thereof, and the day of the 
date of the last entrv shall be recited in all sub- 
sequent proceeding by scire fadas or otherwise, 
as the diate of Judgment against all of them, 
and Judgment rendered aooordincly." 

And "When an entry of luagment * * • 
shall be made on the records of any court 
against two or more defendants^ at (ufferent 
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periods, such entries shall operate as good and 
Talid judgment against all the defendants; and 
the plaintiff may proceed to the oollection of 
the money due thereon, with costs, as If the en- 
tries had all heen made at the date of the latest 
entry.- /A §§45, 46. 

This is a proceeding in the oridnal suit and 
on the original cause of action. If a judgment 
(511] Ahall he rendered against Charles H. firooks, it 
will be a judgment in the original action, tbe 
same in aU respects, except as to date, that it 
would have been if he had been served with 
process and had put in tbe same defense before 
the judgment against Josiah D. Brooks. He 
roluntarUy app^u^d "in the same suit" by 
accepting service of the original summons, but 
with an extension of time to put in his personal 
defense. Had the same thing been done before 
the judgment against Josiah D. Brooks, there 
coula have been no removal on the petition of 
Charles H. Brooks, or on the petition of all the 
defendants, because the suit would have been 
against the two defendants, one of whom was a 
^izen of the same State with the plaintiff, and 
a separate defense by one. This, it has often 
been held, would not show or create a separable 
controverey, within the meaning of me Re- 
moval Act. ^de ▼. Buble, 104 U. 8. 407 
26: 8281; Ayres v. WiawaU, 113 U. 8. 187. 198 
28: 608, 6051; LayisviUe dt N. R. B. Oo. v. 
'de, 114 U. 8. 52 [29:631; Putnam y. Ingraham, 
114 U. 8. 57 [29:651: 8t Louis etc. B. Oo. v. 
WxUtm, 114 U. S. 60T29:66]; FirU v. Ttcdt, 115 
U. 8. 41 f29: 8311; BiaHn v. NevoYovK 115 U. 
8. 248, 259 [29: 338, 8911; SUmm v. Anderson, 
117 U. 8. 276129: 8991; Fidelity Im. Oo. v. Hut^ 
UngUm, 117 U. 8. 280 [29: 898]; Oare v. Vinal, 
117 U. 8. 847 [29: 9121; Plymouth Mn. Oo. v. 
Amador Canal Oo. 118 U. 8. 265 [anU, 282]. 
It is true there is now no longer any controversy 
upon the original cause of action with Josiah 
D. Brooks, against whom a final judgment has 
already been rendered, but neither was there in 
Putnam v. Ingraham, w/pra, with the defend- 
ant Morgan, who was in default and made no 
defense. In this respect the two cases differ 
only in decree, and not In kind. In this case 
the prooeeoUngs had ffone one step further than 
in the other, and the default of Josiah D. 
Brooks had been fixed by the Judnnent. In 
principle, however, the cases are aluce. 

Mudi reliance was had in argument on' Tvlm 
T. Vom, 99 U. 8. 589 [25:8551. The petition ha 
that case was filed under the Act of July 27, 
1866, 14 8tat at L. 806, chap. 288, where only 
the separate controversy of the petitioning de- 
fendant could be removed, ana the plamtiff 
was allowed to proceed against aU the other 
defendants in the state coun, as to the remain- 
(612] ^S controversies in the suit, the same as if no 
removal had been had. Under that statute the 
suit could be divided into two distinct parts — 
one removable and the other not That which 
was removable might be taken to the Circuit 
Court of the United States, and that which was 
not removable would remain in the state court 
for trial without any reference whatever to the 
other. The removal had the effect of making 
two suits out of one. Not so with the Act of 
1875. Under that, it was held in Barney v. 
Latham, 103 U. 8. 20?? [20: 514], that if a sep- 
arable controversy exists, a removal for such 
cause takes the whole suit to Uie circuit court, 
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and leaves nothing behind for trial in the state 
court 

In Tulee v. Vom there were several causes of 
action embraced jn the suit — some joint acainst 
Yulee and all the other defendants, and one 
against Tulee alone as the indorser of certain 
promissonr notes. Upon a trials jud^ent had 
been rendered in favor of all the defendants 
upon all the causes of action. This judgment 
was affirmed by the highest court of the State, 
as to all the causes of action, except that against 
Tulee alone as indorser. As to that it was re- 
versed and the cause sent back for a new triaL 
It was under these circumstances that it was 
said "it appeared that the controversv, so far 
as it concerned Yulee, not only could be, but 
actually had been, by judicial determination, 
separated from that of the other defendants; " 
and a removal of this controversy, thus actually 
separated from the rest of the case, was directea 
upon the petition of Yulee, filed after the case 
had been sent back for trial as to him alone, 
and before the trial or final hearing, which was 
in time under that statute. Upon this removal 
only the separate controversy with Yulee was 
carried to the circuit court, and the judgment 
in that would have no connection whatever 
with the other parts of the case, which remained 
undisturbed in the state court, where the record 
continued, so far as they were concerned. 

In the present case, however, and under the 
present law, as ruled in Barney v. Latham, 
supra, the whole original suit, including the 
judgment against Josiah D. Brooks, must be 
taken to the circuit court, because this is a pro- 
ceeding under the Pennsylvania Statute, in that 
suit, to obtain a judgment therein against 
Charles H. Brooks. If the resfioval shomd be 
allowed and a judgment rendered in favor of 
Charies H. Brooks, the circuit court would be 
compelled to carry into execution the judgment 
of the state court against Josiah D. Brooks, 
which would in no sense be a judgment of the 
circuit court, but of the state court alone. As 
Charles H. Brooks made himself a party to the 
" same suit," he voluntarily subjected himself 
to the obstacles which were in the way of re- 
moving his controversy to the circuit court, 
and must be governed accordingly. Ftetctier v. 
Hamlet, 116 U. 8. 408 |T3k. ^, L. ed. 679]. 
Had the plaintiffs proceeaed against him under 
the other statute and brouciit another suit, the 
case would have been different, because that 
would have been a separate and distinct action 
to"" which there was no other defendant but 
himself; but this proceeding is merely auxiliary 
to Uie original suit, and in all respects a part of 
that suit, from which it cannot be separated. 
If a Judgment shaU be rendered against Charles 
H. Bro<^, that judgment and the judgment 
already existing against Josiah D. Brooks " will 
be treated as one on the scire facias or execu- 
tion." Finch v. Lamberton, 62 Pa. 870. 

The order remanding the case is affirmed. 

True oopy. Test : 

James H. MoKeoney, Olerk, Sup. Court, U. S. 
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[499] GEORGE THACKRAH, Appi.. 

•. 
BMIL HAAS; ANTHONY GODBE, LON- 
DON BANK OF UTAH (Limited), akd 
ROTAL MININQ COlklPANY OF UTAH. 

(See 8. 0. Beporter*s ed. 499-609L) 

Tranrfer of property ftnudulenUff extorted from 
intoxiedied penon—^omplainant unaSU to 
repay eoneid&ratian — equity mil grant rditf 
^-•pfovUion for repaymetU in decree. 

L Equity will flrrant relief where the transfer of a 
Taluaole propert/ has been f raiidnlentlv extorted^ 
for a ffroflflly madequate consideration, from a per- 
son while in 8u<^ a state of Intoxioation as to ren- 
der him incapable of transacting business. 

2. Where the complainant without any fault of 
his own is unable to repay the consideration of a 
fraudulent transfer, equi^ will not require him to 
do so as a condition precedent to grantuiff him re- 
lief, but wiU make due provision In the decree for 
Its repayment. 

[No. 86.] 

BuhmittedDec. 9, 1886. Decided Ike. tO, 1886. 

APPEAL from the Supreme Court of the 
Territory of Utah. Beversed. 

Statement of the case by Mr. Justice Gray : 

This suit was brouf^ht on December 16, 1880, 

by Tbackrah against Haas, Gkxlbe, the London 

l&nk of Utah (Limiteil) and the Royal Mining 

Company of Utah. 

The complaint alleged that on September 17, 
1880, the plaintiff was owner of certain inter- 
ests, property and righta in the Minine Com- 
pany, equal to 80,000 shi.^esof its capitiu stock, 
and then of the value of $80,000 (as to 75,000 
shares in his own right, and as to the remdn- 
ing 5,000 as trustee), and for the same was en- 
titled to have 80,000 shares issued to him 
whenever the stock should be issuable; that on 
that day, and for two months befort and a 
month afterwards, the plainti£F was continu- 
ously in a state of intoxication to such a degree 
aB to have his mental faculties thereby so im- 
paired as to render him not in his right mind, 
and wholly incapacitated to transact any busi- 
ness or enter into any contract; that all the de- 
fendants, at the time of the transfer hereinafter 
mentioned, knew that the plaintiff was and for 
two months had been in Uiat condition; that 
while he was in that condition the Bank through 
its ofBccrs pursued, harassed and eoaded hun 
as to a debt of his to the Bank, in oraer to extort 
from him a transfer to Haas of his interest in 
the Mining Company; and the plaintiff was 
greatly worried by oUier creditors to whom he 
owed small amounts, and was sreatly excited 
and annoved by this conduct of the Bank and 
other creaitors, as the defendants knew; that 
while in this condition the plaintiff was, as he 
fKAAi believes, encouraged in his drunkenness and 
i^""J furnished with tatoxicating drinks by the 
agents of Haas, with the knowledge of the 
Sank; that on September 17, 1880, Haas and 
the Bank, well knowing the plaintiff's condi- 
tion and his incapacity for business, fraudu- 
lently imposed upon and extorted from him, 
for the grossly inaaequate sum of |1 ,200,a trans- 
far or aadgnment in writing to Haas of the whole 
<rf the plamtiff*! interests aroresaid in the Mining 
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Company; that Godbe and the Bank were the 
real parties in interest for whom the transfer 
was procured, and that they now held the 
shares, or Haas held the same for them; that 
of this sum of |1,200 the sum of $750 was re- 
tained by the Bank and applied to the pay* 
ment of the plaintiff's debt to it, and the r^ 
maining $450 was applied by his wife in pay- 
ing his small debts; mat the plaintiff, on re- 
covering from his intoxication, gave notice to 
all the defendants of his intention to bring thit 
suit as soon as he should be able to repay to 
Haas the sum of $1,200; but that the plaintiff, 
although he had used every effort to obtain 
money for that purpose, had been unable t4 
obtain it, and had not now the pecuniary abO- 
ity to repay that sum; that the only available 
means to which he could look for raising ft 
were the interests and shares aforesaid in the 
Mining Company, fraudulently forced from 
him bv the pretended transfer; and that if the 

Cttff were now able to repay the $1,200 to 
, he could not do so, because Haas had 
left the Teiritory to reside elsewhere. 

The complaint concluded by praying Judg- 
ment that the transfer to Haas be declared voia, 
and be canceled; that the 80,000 shares of stock 
and said interests therein be adjudged to be the 
plaintifTs property; that so mucn thereof be 
sold by or^ of the court as should be sufficient 
to yield il,200 and interest from the date of 
the transfer, and that sum be paid to Haas; 
that the Micdng Company be directed to issue 
the rest of those shares and interests to the plaint- 
iff, and be restrained from issuing them to any 
other person; and that the other defendants 
restore to the plaintiff any certificates thereof 
in their hands, and be restrained from receiv- 
ing any more, and account to him for any 
part tliat they had disposed of. 

The defendants severally demurred to the rsm <. 
complaint as stating no cause of action; the de- l^^-^ J 
murrers were sustained and the complaint dis- 
missed by the courts of the Territory and the 
pUdntiff appealed to this court 

Mr. E. D. Ho^e* for appellant ; 

The contract was utterly void. 

Dextery. HaU, 15 Wall. 9 (82 U. 8. bk. 21, 
L. ed. 78); Oore v. Oibeon, 18 Mees. AW. 628» 

If not void, the contract was certainly void- 
able. 

2 Pom. Eq. Jur. g 949; French v. French^ 
8 Ohio, %U\Barrett v. BuxiUm, 2 Aik. 167. 

The inadequacy of consideration is so gross 
as to lead to a presum^on of fraud. 

Moore v. Moore, 66 CaL 89; Bough v. Hunt^ 
2 Ohio, 496. 

Equity will interpose and annul the contract 

Stefcart v. Liepenard, 26 Wend. 266; 1 Story. 
Eq. Jut. §§ 234, 287, 288. 

The rule that upon the rescission of a con- 
tract the parties must be put in statu quo doei 
not apply where the contract is void od initio. 

Sanchez v. McMcthon, 86 CaL 218. See also 
Martin v. Boberti, 6 Cush. 126; Beynolde v. 
WaiWe ffeire, 1 Wash. (Va.) 164; Grvmee v. 
Sandere, 98 U. 8. 66 (Bk. 28, L. ed. 798). 

The rule of etatu quo is satisfied if the jud<^ 
ment asked for will accomplish the some result 

ffarrii v. Equitable L. Aesur. Society, 04 N. 
T. 196; Judge of Probate v. Stone, 44 N. H. 698. 

(No counsel appeared for appellees.) 
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Mr, JutHcB Qmgr delivered the oplnloii of 
tiie court: 

No opioioQ of the coort below and no brief 
or argument for tbe appellees huTin^ been sub- 
mittMl to ua, it is not easy to con^scture the 
groimd upon which the d em u r r er s were sus- 
tained. 

By the Statutes of Utah, there is, for the en- 
forcement or protection of private rights imd 
the redress or prevention of private wrongs, 
but one form of action, commenced by com- 
plaint, to which the defendant may demur or 
answer. If there be no answer, the relief can- 
not exceed that demanded in the complaint; in 
any other case, the court may grant any relief 
consistent with the case made by the complaint 
and embraced within the issue. Compiled Laws 
of Utah, 1876, §§ 1226, 1247, 1268, 1374. 

The complaint in the present case is in the 
nature <A a bill in equity a^inst a Mining Cor- 
poration, aBank, aDdtwomdividuals, alleging 
that while the i^fdntifF was in such a state ox 
intoxication as not to be in his right mind or 
capable of transacting any business or entering 
into any contract* the defendants, knowing his 
condition, fraudulently extorted from him, for 
the sum of $1,200, a transfer to one of those 
persons, for Uie benefit of the other and of the 
Bank, of his interests, worth $80,000, in shares 
to that amount in the Mining Corporation; and 
praying for a cancellation of the transfer, for a 
■ale of enough of the interests transferred to 
repay the $1^200, for the issue of the rest by the 
Mining Company to the plaintiff, for the res- 
toration to him uj the other defendants of any 
certificates in their hands, and for an account 
and an injunction. It cannot be doubted that 
this was such a case of fraud as entitled liim to 
(502] relief in equity. 2 Pom. Eo. Jur. §§ 914, 049. 

The complaint further alleges, and the de- 
murrer admits, that the greater part of this 
sum of $1,200 was retained oy the Bank and ap- 
pUbil to the payment of a debt previously due 
to ii from the plaintiff, and (it would seem be- 
fore he reooyered from his intoxioition) the 
rest of that sum was applied by his wife to the 
payment of his small debts, and he had no 
means available to raise money to repay the 
$1,200, except the interests in the Mining Com- 
pany, which he had been induced by the de- 
fendants' fraud to make a transfer of. The 
plaintiff, without any fault of his, being un- 
able to renay the consideration of the fraudu- 
lent transfer, equity will not require him to do 
io as a condition precedent to granting him re- 
Itef, but will make due provision, in the final 
decree, for the repayment of that sum out of 
the property recovered. BeynM» v. WaUer, 
1 Wash. C^a.) 164; AlUrton v. AUerUm, 60 N. 
T. 670; B, 0. more fully stated, in Barri$y. 
BgfiOabU L. Auur. Sodi^, 64 N. T. 196, 200. 

Judgment rm)eraed, ana earn remanded for 
further proeeedingt in conformitff with this 
epifdcn. 
Itoeoopj. Test: 

James H. MoKemiej« Clerk, 8up. Oourt, U. 8. 
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WILLIAM L. HUSE bt al., AppU,, 

c. 

JOSEPH O. GLOVEB bt au 

(See S. a Reporter*! ed. 548-55(1) 

CcnutituUonal lato— effect of admission cf lUi- 
noie-^freedom of navigation of lUinota Riv- 
er — not bound by United Statee Ordinance- 
may improve naviaation and exact tolls for use 
of artificial f acuities — charge according to 
tonnage, valid—tonnage duties d^ned— review 
of authorities, 

1. The State of Illinois upon ber adminion be- 
oame entitled to and possessed of all the riflrhts of 
dominion which belon jrcd to the orifftnal States. 

2. The provision of article 4 of t£e Ordinance of 
1787, proyidinff that the navigable waters leading 
Into the Bflississippi and St. Lawrence should be 
common hiffhways, and forever free, does not bind 
the State of^niinois, and does not impair the powers 
which said State oould have exercised over its 
rivers had said provision no existence. 

8. How the highways of a State, whether on land 
or by water, shall be best Improved for the public 
good is a matter for state determination, subject 
to the right of Congress to Interpose when such 
highways are the means of interstate and foreign 
oommeroe. 

4. The exaction of reasonable tolls by a State as 
compensation for the use of artificial facilities for 
the Improvement of navigation, is not an impost 
upon such navigation, or an interference witn Its 
freedom. 

6. A tonnage dutj within the meaning of the 
constitutional prohibition is a tonnage chargre upon 
a v e s sel , as an Instrument of commerce, for enter- 
ing or leaving a port, or navigating the public 
waters of the country. 

6. The charges imposed by the canal commission- 
ers of Illinois for the passage of vessels through 
the locks constructed by the State at Henry arid at 
Copperas Oeek on the Illinois River, are not open 
to objection because prescribed according to the 
tonnage of the vessels. 

[No. 89.] 
Argued Dee. 10, 1886, Decided Dec, BO, 1886. 

APPEAL from the Circuit Court of tbeUnited 
States for the Northern District of Illinois. 
Affirmed. 

The history and facts of the case suflBciently 
apnear in the opinion of the court. 

Mr, G. S. Eldred^e* for appellants: 

The attention of this court does not seem to 
have heen called, in the late case of Escan€d)a 
Oo,v,Chieago,l(y7 U. 8. 678 ^k. 27, L. ed. 442), 
to the fact that the State of Illinois, in the ac- 
ceptance of the Act of Congress under which 
it was authorized to ornmize, expressly cove- 
nanted with respect to the Ordinance of 1787, 
that it should not be revoked *' without the 
consent of the United States." It would seem 
that this was equivalent to an express adoption 
of the particular provisions of that ordinance 
with respect to the navieable watercourses to 
which such a degree of importance had been 
attached. 

Had the State of Illinois, without the consent 
of Congress, the lawful right to assume ex- 
clusive control over the Illinois River, and to 
erect dams across it and thus force steamers and 
other vessels, before then navigating the river 
in its natural state as such public channel of 
interstate commerce,to past through locks con- 

NoTB.--0(mstitut((m€U law; interstaU commerce; 
regulation of; power of Oonmress; how far exclusive. 
For a full discussion, see Gloucester Itery On. v. 
Pa. lU U. 8. bk. », in, note. 

4S7 



[543] 



64a-IHS0 



SUFBBMB COXJBT OF THB VVTTED StATBR. 



Oct. TbbXi 



Btnicted at these dams, and pay tonnage duties 
and other impositions, in oraer to enjoy the 
privilege of navigating it, which they haa he- 
fore enjoyed without restriction? 

Unless there has hcen some specific delega- 
tion of power to the State by Congress, author- 
izing the erection of dams and other structures, 
and the imposition of tolls and other impositions 
\ipon the navigation of the river, such a recog- 
nition of power by the State over the commerce 
of the country cannot be maintained. 

Gibbons V. Offden, 9 Wheat. 89 (22 U. S. bk. 
6, L. ed. 44); The Daniel BaU, 10 Wall. 557 
(19: 999); The Montello, 20 Wall. 430 (22: 391); 
Henderson v. Mayor, 92 U. S. 259 (23: 54^; 
Cooley V. Port Wardens, 12 How. 299 (18: 996); 
Gtlman v. Phila. 8 Wall. 715(18: 96). 

The Legislature has not only assumed to im- 
pose a tonnage duty within the meaning of the 
Act of ConcTcsR, but a direct tax ui)on the car- 
goes, aimed specifically at the particular char- 
acter of the freight transported. 

These imposts fall directly within the case of 
the 8taU Freight Tax, 15 Wall. 282 (82 U. S. bk. 
21, L. ed. 146), so far as they relate to the ice 
being transported by the complainants down 
the rivdr, to be distributed at different com- 
mercial points without the limits of the State 
of Illinois. As said by the court in Telegraph 
Co. V. Texas, 105 U. S. 464 (26: 1068), in com- 
menting upon the State Freight Tax Case, in 
this the court should apply the rule announced 
in Brown v. Maryland, 12 Wheat. 419 (6: 678), 
that where the burden of taxation falls on a 
thing which is the subject of taxation, the tax 
is to be considered as laid on the thing, rather 
than on him who is charged with the duty of 
paying it into the treasury. 

The court further says In the Telegraph 
Company Case, supra, taxes on vessels accora- 
ing to the measurement without any reference to 
the value were declared to be taxes on tonnage. 

StaU Tonnage Tax Oases, 12 Wall 204 (79 U. 
8. bk. 20, L. ea.870): PeeteY. Margan,19 Wall. 
581 (22: 201); Cannon v. if. 0. 20 Wall. 577 
(22: 417): Inman Steamship Co, y. Tinker, 94 U. 
8. 238 (24: IIQ; Co. ofMolnle v. KimbaU, 102 
U. S. 691 (26: 288); Moron v. N. 0. 112 U. S. 
78^: 655). 

The impositions assumed to be laid upon 
the vessels of the complainants and their car- 
goes are direct taxes upon the vessels as in- 
struments of interstate commerce, and upon 
the cargoes as subjects of interstate commerce, 
without reference to either the value of the 
vessels or cargoes, for the privily of navigat- 
ing the lUinou River, a public highway of the 
United States over which Congress has exdus- 
ivejurisdiction. 

This case does not rest upon the same prin- 
ciples as those of Packet Oo, v. Keokuk, 9o U. 
S. 80 (Bk. 24, L. ed. 377); Packet Oo. v. 8i. 
Louis, 100 U. 8. 428 (25: 6^; Packet Oo. v. 
Catlettsburg, 105 U. 8. 559 (26: 1169); Vieks^ 
burg V. TMn, 100 U. 8. 480 (25: 690); Trans, 
Oo. V. Parkertburg, 107 U. 8. 691 (27: 584), and 
other kindred cases which support a charge for 
use of artificial channels, wharves and like im- 

Srovemeots, made by the State, and which the 
tate in the exercise of its local authority has 
the undoubted right to make, and whicn do 
not operale as a restraint upon navigation of 
the DftTtgable rivers or waters of the Unitixl 
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States by such vessels as were accustomed to 
navigate them in their natural condition. None 
of this class of cases is applicable to ^e case 
at bar. 

It isadndtted that the complainants wereen* 
gaffed in interstate commerce; that Uie cargoes 
of ice transported in their vessels were sub^ts 
of interstate commerce. It is admitted that fa- 
cilities for navigating the river wei-e not in- 
creased by the construction of locks and dams, 
but were impeded seriously, and that they were 
subjected to heavy losses. 

Mr, George uont« Atty-Qen, of Illinois, 
for appellees: 

The charges for passing through the locks, 
based upon the tonnage, are not in conflict with 
that clause of the Constitution which prohibits 
the States from imposing tonnage taxes, duties 
or imposts. 

Packet Co,y. Keokuk, 95 U. 8. 80 (Bk. 24, L. 
ed. 877); Packet Go, v. St, Louu, 100 U. 8. 428 
(25: 688); Vxckatmrg v. ToHn, 100 U. 8. 480 (25: 
690); Packet Oo, v. OaOetttburg, 105 U. 8. 559 
(26: 1169). 

A State may improve navigable waters. 

Palmer v. Ouyahojga Co. 8 McT-.ean, 226; 
Jolly V. Drawbridge Co. 6 McLean, 237; Veaeis 
v. Moor, 14 How. 568 (55 U. 8. bk. 14, L. ed. 
545); Improvement Oo, v. Memson, 48 Wis. 255. 

And it may collect toUs for the use of the im- 
provements. 

Canal, dt Ufav, Oo. v. Parker, 29 La. Ann. 
480; Canal Oo. v. Lav^rence, 2 Hun.163; Tltama 
Bank v. LovelL 18 Conn. 500; McBeynolds v. 
SmaUhouse, 8 Bush, 447; County qf MoMe v. 
KimbaU, 1()2 U. 8. 691 (Bk. 26, L. ed. 288). 

Mr. Justice Tield delivered the opinion of the [ 544 ] 
court: 

This case comes from the Circuit Court for 
the Northern District of Illinois. It was heard 
there and decided on demurrer to the bill of 
complaint The substance of the bill is this: 
That by various Acts of her Legislature, com- 
mencing with one passed in FelMiiary, 1867, 
the State of Illinois adopted measures for im- 
proving the navigation of Illinois River, includ- 
ing the construction of a lock and dam at 
Henry, and at Copperas Creek on the river. 
She created a board of canal commissionecs, 
and invested it with authority to superintend 
the construction of the locks and dams, to con- 
trol and manage them after their construction, 
and to prescribe reasonable rates of toU for the 
passage ot vessels through the locks. By a 
clause in one of the Acts It was provided that 
all tolls received for the use of the locks, not 
necessary to keep the same in repair, and to pay 
the expenses of thehr eollection, should lie 
"paid quarterly into the state treasury as part 
at the general revenue of the State." Laws of 
EL of 1872, 218, 214. 

The works were constructed at an eiroense 
of several hundred thousand dollars, which was 
principally borne by the State. It is represent- 
ed that a small portion was contributed by 
the United States. Those at Henry were com- 
pleted in 1872; those at Copperas Creek in 1877; 
and the commissioners pr^lcribed rates of toll 
for the passage of yeasels through the locks, the 
rates bemg fixed per ton, accorains; to the ton- 
nage measurement of the vessels and the amount 
of freight carried. 
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The oomplainants, citizeDS of lUiiiois, oom- 
poeinff the Drm of Huse, Loomis & Co. , are en- 
raged, and have been, dnce their organization 
m 1864, in cutting ice at Peru and at other 
points on the Dlinob River, and in transporting 
11 on that river, and thence by the Mississippi and 
other navigable streams to bt Louis. Memphis, 
and other southern markets; and in connection 
therewith are carrying on a general transporta- 
tion business, using constantly from throe to 
Biz steamboats, and from thirfy to six^ barges, 
var^g from 125 to 1,000 tons, all licensed and 
[5451 registered under the Act of Congress. They 
allege in the bill that prior to the construction 
of uuB dam across the Illinois River at Henry, 
they were able to navigate the river without {n- 
terruption, except such as was incident to its 
ordinary use in Its natural state; that the dams 
at that place and at Copperas Creek are impedi- 
ments to the free navigation of the river; t^at 
while an additional depth of water is created 
above them, no practical advantage ensues to 
the complainanta, for they encounter below the 
dams the same stage of water they would have 
without them; that the dams are so constructed 
as to wholly impede, except at extreme high 
water, the navigation of the river by stcambc^ts 
and other vessels which were previously ac- 
customed to navigate it, unless they pass 
through the locks; that from the construction 
of the lock and dam at Henry in 1872 to the 
spring of 1878, they have paid as duties or 
diarges upon the tonnage measurement of their 
steamboats and other vessels about $3,000, and 
for tolls imposed upon the cargoes of ice trans- 
ported by them about $5,000; that upon subse- 
quent shipments similar chai'ges have been ex- 
acted, as also for the passage of their boats and 
barffes through the lock at Copperas Creek. 
Ana they allege that they are advised and be- 
lieve that the unposition of the tolls and ton- 
nage duties mentioned is In violation first, of 
the provision of article four of the ordinance 
for Uie government of the territory of the United 
Btates northwest of the Ohio Kiver, passed 
July 18, 1787, which provides that " The navi- 
ffabie waters leading Into the Mississippi and 
St Lawrence, and the carrying places between 
the same, shall be common highways, and for- 
ever free, as well to the inhabitants of the said 
territory as to the citizens of the United States, 
and those of any other Statep that may be ad- 
mitted into the Confederacy, without any tax, 
impost, or duty therefor;" and, second, of the 
article of the Constitution of the United States 
which prohibits the imposing of a tonnage duty 
by any State without the consent of Congress. 
Art. 1, § 10. They therefore prav that the 
defendants, who are canal commissioners, and 
all persons acting under them, may be re- 
strained from exacting any tonnage duties or 
[546] other charges for the passage of their steam- 
boats or barges, and otber vessels used by them 
in navij^ting the Illinois River, or from hiter- 
fering m any manner with the free and unin- 
terrupted navigation of the river by them in 
the usual course of their business. 

The questions thus urged upon the consider- 
adon of the court below are pressed here; bat 
they are neither new nor difficult of solution. 
The opinion of that court presentt in a dear 
and satisfactQiy manner the full answer to them, 
and nothing can be ^dded Id the force of its 
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reasoning. In affirming its conclusions we 
can do little more than repeat its argument 
Huse V. Ghver, 11 Biss. 650. 

The fourth section of the ordinance for the 
government of the northwestern territory was 
tne subject of consideration in Eseanaba, etc,. 
Trans. Co, v. Chicago, 107 U. S. 678 [27: 442]. 
We there said that the ordinance was passed be^ 
fore the Constitution took effect; that although 
it appears by various Acts of Congress to have 
been afterwards treated as in force in the terri- 
tory, except as modified by them, and the Act 
enabling tne people of Illinois Territory to form 
a Constitution and state government, and the 
resolution of Congress admitting the State into 
the Union, referred to the principles of the or- 
dinance, according to which Ule Constitution 
was to be formed, its provisions could not con- 
trol the powers and authority of the State after 
her admission; that whatever Uie limitation of 
her powers as a government whilst in a terri- 
torial condition, whether from the Ordinance 
of 1787 or the legislation of Congress, it ceased 
to have any operative force, except as volun- 
tarUy adopted by her, after she became a State 
of the Umon; that on her admission she at once 
became entitied to and possessed of all tbe 
rights of dominion and sovereignty which be- 
longed to the original States; that the language 
of the resolution admitting her was Uiat she is 
" admitted into the Union on an equal footing 
with the original States in all respects whst- 
ever;" and that she could, therefore, afterwards 
exercise Uie same powers over rivers within her 
limits as Delaware exercised over Blackbird 
Creek, and Pennsylvania over Schuylkill River. 
PoUard'v, Hagan, 8 How. 212 [11: 565]; P^ 
ntoK V. Munidpaiity ofN, 0.. Id, 589 [11 : 739]; 
Strader v. Ora/iam, 10 How. 82 [13: B37]. 

We also held in that case that, independent- [547] 
ly of these considerations, the terms of the 
ordinance were not violated because the navi- 
gable streams were subject to such crossings as 
Uie public necessities and convenience might 
require. The rivers did not change their c&r- 
acter as common highways, if the crossings 
were allowed under reasonable conditions, nSd 
so as not unnecessarily to obstruct them. 1 he 
erection of brid^ vrith dams and the estab- 
li^ment of femes for the transit of persons 
and property are consistent with the free navi- 
gation of the rivers; and in support of this doc- 
trine we referred to the case of Palmer v. 
Oomr$, cf Cuyahpga County^ 8 Mclicao, 220, 
where Mr. Justice McLean, speaking of the 
provision of the ordinance, said: " This pro- 
vision does not prevent a State from improv- 
ing the navigableness of these waters by re- 
moving obstructions, or by dams and locks, so 
increasing the depth of the water as to extend 
the line A navigation; nor does the ordinance 
prohibit the construction of vay work on the 
river which the State may consider important 
to commercial intercourse. A dam may be 
thrown over the river, provided a lock is so con- 
structed as to permit boats to pass with little or 
no delay, and without charge. A temporary 
delay, such as passing a lock, could not be con- 
sidered as an obstruction prohibited by the or- 
dinance." 

Since the decision in the Bscanaba Case we 
have had our attention repeatedly oUled to the 
terms of this dause in the Ordinance of 1787. 
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A. similar clause as to their navigable rivers is 
found in the Acis providing for the a^ninion 
of California, Wisconsin and Louisiana. The 
clause in the Act providing for the admission 
of California was considered in OardweU v. 
American Bridffe Co. 118 U. 8. 205 [28; 959]. 
We there held that it did not impair tne power 
which the State could have exercised over its 
rivers had the clause not existed; and that its 
object was to preserve the rivers as highways 
equally open to all persons without prSerence 
to any, and unobstructed by duties or tolls, 
and thus prevent the use of the navigable 
streams by private parties to the exclusion of the 
public, and the exaction of toll for their navi- 

[548] gation. The same doctrine we have reiterated 
at the present term of the court in construing 
a similar clause in the Act for the admission oi 
Louisiana. Hamilton v. VteJc^mrgh, 8, dt P, R. 
B,(h. 119 U. 8. \an(e, 898.] As thus construed, 
the clause would prevent any exclusive use of 
the navigable waters of the State— a possible 
farming out of the privilege of navigating 
them to particular individual, classes or cor- 
porations, or by vessels of a particular charac- 
ter. That the apprehension or such a monopoly 
was not unfounded is evident from the history 
of legislation since. The State of New York 
at one time endeavored to confer upon Living- 
ston add Fulton the exclusive rifi:htto navigate 
the waters within its Jurisdiction by vessels 
propelled in whole or in part by steam. 

The exaction of toUs for passage through the 
locks is as compensation for the use of amfidal 
facilities constructed, not as an impost upon 
the navigation of the stream. The provision 
of the clause that the navigable streams should 
be highways without any tax, impost or duty, 
has reference to their navigation in their natural 
state. It did not contemplate that such navi- 
gation might not be improved bv artificial 
means, by the removal of obstructions, or by 
the making of dams for deepening the waiers, 
or by tummg into the rivers waters from other 
streams to increase their depth. For outlays 
caused bv such works the State may exact 
reasonable tolls. They are like charges for 
the use of wharves and docks constructed to 
facilitate the landing of persons and freight, 
and the taking them on board, or for the repair 
of vessels. 

The State is interested in the domestic as well 
as in the interstate and foreign commerce con- 
ducted on the Illinois River, and to increase its 
facilities and thus augment its growth, it has 
full power. It is only when, in the judgment 
of Congress, its action is deemed to encroach 
upon the navigation of the river as a means of 
interstate and foreign commerce, that that bodv 
may interfere and control or supersede it. If, 
in the opinion of the State, greater benefit 
would result to her commerce bv the improve- 
ments made than by leaving the river in its 
natural state — and on that point the State must 
necessarily determine for itself — it mav author- 
ize them, although increased inconvenience and 

[549] expense may thereby result to the business of 
inaividuals. The private inconvenience must 
vield to the public good. The opening of a new 
highway, or the improvement of an om one, the 
building of a railroad and many other works in 
which £e public is interested,may materially di- 
minish business in certain quarters and increase 
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it In others; yet, for the leas resulting, the suffer- 
ers have no legal ground of oomplunt How 
the highwavB of a State, whether on land or by 
water, shall be best improved for the pubuc 
good is a matter for state determination, sub 
]^t always to the right of Congress to inter 
pose in the cases mentioned. Spooner v. M.^ 
Oonndl, 1 McLean, 887; Kdlom^ v. Vhi&n Co. 
12 Conn. 7; Thamei Bank v. LowXl, 18 Conn. 
500; MeReynMi v. BmaWumae, 8 Bush, 447. 

Bv the terms tax, impost and duty, mentioned 
in the ordinance, is meant a charge for the use 
of the government, not compensation for im- 
provements. ' The fact that if any surplus re- 
mains from the tolls, over what is used to keep 
the locks in repair, and for their collection, ft 
is to be paid iiito the state treasury as a part of 
the revenue of the State, does not change the 
character of Uie toll or Impost In prescribing 
the rates it would be impossible to state in ao- 
vanoe what the tolls would amount to in the 
aggregate. That would depend upon the extent 
of buuness done; that is, tne number of vessels 
and amount of freight which may pass through 
the locks. Some cusposition of the surplus is 
necessary until its use shall be required, and 
it may as well be placed in the state treasury, 
and probably better than anywhere else. 

Nor is there anything in the objection that 
the rates of toll are pr^cribed by the commis- 
sioners according to the tonnage of the vessels, 
and the amount of freight carried by them 
through the locks. This is simply a mode of 
fixing the rate according to the size of the ves- 
sel and the amount of property it carries, and 
in no sense is a duty of tonnage within the pro- 
hibition of the Constitution. A duty of ton- 
nage within the meaning of the Constitution is 
a diarge upon a vessel, according to its ton- 
nage, as an instrument of commerce, for en- 
tering or leaving a port, or navigating the pub- 
lic waters of the country: and tne prohibition [550J 
was designed to prevent the States from im- 
posing hindrances of this kind to commerce 
carried on by vessels. 

In -PQk!*^ a?. V. ir«i*tar, 95U. 8. 80 [24: 877], 
that city was authorized by its charter to make 
wharves on the banks of the navigable river 
upon which it is situated, and to collect and 
regulate wharfage, the rates being proportioned 
to the tonnage of the vessel; and the court held 
that the charge was not subject to the objection 
that it was a duty of tonnage within the pro- 
hibition of the Constitution. It said: "A charge 
for services rendered, or for conveniences pro- 
vided, is in no sense a tax or a duty. It is not 
a hindrance or impediment to free navigation. 
The prohibition to the State against the unposi- 
tion of a duty of tonnage was designed to 
guard against local hindnmces to trade and 
carriage oy vessels, not to relieve them from 
liability to claims for assistance rendered and 
facilities furnished for trade and commerce. 
It is a tax or a duty that is prohibited; some- 
thing imposed by virtue of sovereignty, not 
claimed in right of proprietonhip. Wharfage 
is of the latter character. Providing a wharf 
to which vessels may make fast, or at which 
thev mav convenient! v load or imload, is ren- 
dering them a service. And In T^ntportatum 
Oo, V. ParkerOmrg, 107 U. 8. 691 [27: 584], 
speaking of a charge of wharfage according to 
the tonnage of a vMsel, and a duty of tonnage 
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nrohibited l^ the Ck)iifltitati(m, the court said: 
*' They are not the same thins; a duty of ton- 
nage is a charge for the privuege of enterizig, 
or trading or lying in, a port or harbor; whan- 
age is a diarge for the use of a wharf.*' And 
affain; " The fact that the rates (of wharfage) 
charged are graduated by the size or tonnage 
of the vessel u of no consequence in this con- 
nection. This does not make it a duty of ton- 
nage in the sense of the Constitution and the 
Acts of Congress." Cannon v. New Orleam, 20 
Wall. 677 [22: 417]; Packet Go, v. CaOettsburg, 
105 U. 8. W9 [26: 1169]. 

It is unnecessary to pursue the subject fur^ 
ther. We do not eee any c^ectiom that would 
jusiffy a disturbance of the decree below, whicli 
4$ accordingly affirmed, 

Trueoopy. Teett ^ ^ 

James H. MoEenney, Clerk, Sup. Court, U. 8. 



[495] MOSES C. BIGNALL. Plff, in Err., 

e. 
JAMES H. GOULD. 

(8e6& a Beporter'B ed. 486^96.) 

Bond"** penal turn," a penalty—*' liquidated 
damagee'*— discharge in bankruptcy, 

L l%e ** penal sum ** named in a bond glyen to se- 
cure the 0Dliflree*8 dischanre from a large number 
of claims against him, held by certain third parties 
fleveraliy, is held to be simply a penalty, altnough 
it is also described in the bona as ^ liquidated dam- 
ages." 

2. The plaintiff haying been discharged in bank- 
ruptcy after the breach and before action brought, 
it Is held that he can recover nominal damages 
only. 

[No. 88.] 

Submitted Deo, 7, 18f6. Decided Dee. SO, 1886. 

IN ERROR to the Orcuit Court of the United 
States for the Eastern District of Missouri. 
Affirm£d. 

Statement of the case by Mr. Justice Gray : 

This was an action, brought in September, 
1881, by a citizen of Missouri against a citizen 
of New York upon the following bond, signed 
and sealed by the defendant: 

" Know ail men, that I, James H. Gk)uld, of 
Seneca Falls, New York, am held and firmly 
bound to Moses C. Bignall in the penal siun of 
ten thousand dollars lawful money, liquidated 
damages, to the payment of which I bind my- 
self, my heirs, executors, administrators and 
vsiffns, firmly by these presents. 

"Sealed with my seal at the City of St. 
Louis and State ojf Missouri this 7th day of 
April, A. D. 1879. 

"The condition of tliis obligation is such 
that whereas, on the first day of April, 1878, 
the said Moses C. Bi^all became unable to 
pay and satisfy all his just debts and liabilities; 
and whereas, the Gould Manufacturing Com- 
pany, of Seneca Falls aforesaid, was one of the 
creditors of the said Moses C. Bigntdl; and 
whereas, the said €k)uld Manufacturing Com- 
pany, Mrs. Hannah B. Oould, of Seneca Falls, 
and Angus McDonald, of Rochester, New York, 

Vorar-PenaUy: UquMated damages. See Dennis 
y. Oammins, 8 Johns. Ou. 287, note In L. ed. 
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became the assignees by purchase of a large 
number and amount of the said debts and 
claims then existing against the said Moses C [496] 
Bignall; and whereas, said last named parties 
or either of them may deem it to their interest 
to become the assignees of other of said debts 
and claims now existing against said Moses C. 
Bignall: 

•' Now, therefore, if the said Oonld Manu- 
facturing Company, the smd Hannah B. Oould, 
and the said Angus McDonald, shall acquit, 
release and discharge the said Moses C.BignalL 
within one year from the date hereof, of all and 
singular the debts and claims aforesaid that 
haye been assigned to them, or that may here- 
after be assigned to them, or either of them, by 
good and sufficient release in writing, to be 
made by them, and to be delivered hj them to 
said Moses C. Bignall, then this obligation to 
be void; otherwise, it shall remain in luU force 
and yirtue." 

The petition alleged that the defendant exe- 
cuted the bond at its date; that the plaintiff was 
then owing to divers persons debts amountiue 
to about ^0,000, including one to the Gould 
Manufacturing Company of about $7,000; and 
that Hannah S. Gould held assignments from 
different persons of many of those debts, to the 
amount of about $26,000 (a list of ten of which 
wasannexed,yaryingfrom|147.28 to $8,117.00), 
and Angus McDonald held assignments of like 
debts to the amount of about $6,000 (a list of 
thirteen of which was annexed, yarying from 
$9.80 to $1,445.52); that there had been abreach 
of the bond, in Uiat more than a year had 
elapsed since its execution, yet neither the Gould 
Manufacturing Company nor Gould nor Mc- 
Donald had acquitted, released or discharged 
the plaintiff from any of those debts, and that 
by reason of this breach the plaintiff bad been 
damaged in the sum of $10,000. 

The answer admitted these allegations, ex- 
cept that it denied that the plaintiff had been 
damaged in the sum of $10,000 or any other 
sum; and alleged that the plaintiff, under pro- 
ceedings in bankruptcy pending at the date of 
the bond, had since obtained a certificate of 
discharge, whereby all his debts mentioned in 
the petinon were discharged. The plaintiff filed 
a replication, denying all the allegations of the 
answer. 

Upon a trial by the court, a Jury haying been 
duly waived, the plaintiff proved tliat the assets 
which came to the bands of his assignee in 
bankruptcy amounted to $23,109.54, and no 
more, ot which $17,489.11 was collected of the 
Gould Manufacturing Company, and that the 
only dividend paid was on March 14, 1882, of 
46/o'ff cents on the dollar. The plaintiff ad- 
mitted in open court that he obtained a certifi- 
cate of discharge on May 6, 1880, under pro- [497] 
ceedings in bankruptcy begun on April 25, 
1878. The defendant relied on this admission, 
and introduced no evidence. No other testi- 
mony was given nor admissions made at the 
trial, save those contained in the pleadings. 

The plaintiff asked the court to declare the 
following propositions of law as applicable to 
this case: '* 1. The bond sued on is a liquidated 
bond, and the breach being admitted by the de- 
fendant, the plaintiff is entitled to recover the 
liquidated sum, $10,000. 2. If the bond is not 
a liquidated bond, still, under the issues and 

491 



581*54d 



SUFBBMB COUBT OF THE UNITED STATES. 



Oct. Tbrm^ 



the eyidehce, the nkdntiff is entitled to recover 
more than nominfi damages, notwithstanding 
his discharge in bankruptcy." The court re- 
fused thus to dedare tne law, and rendered 
Judgment for Uie plaintiff, and assessed his 
damages at one cent only. The plaintiff except- 
ed to the ruling and action oi the court, and 
sued out this writ of error. 

Mesari. H. BL Pollard and 8. N* Tay- 
lor, for plaintiff in error: 

The following authorities support the view 
that the will of the parties is clearly expressed 
in the bond that f 10.000 should be the exact 
and liquidated damages in case of a bleach of 
the conditions of the oond. 

Lotoe v. Peer$, 4 Burr. 2225; Learv v. L<nflin, 
101 Mass. 884; Ootheal ▼. Talmaoe, 9K. Y.551; 
Daglep v. PkUKe, 16 N.T. 469; Ot&merU v. Ckuik, 
21 N. Y. 253; Noye» v. PhiUipi, 60 N. Y. 408; 
Hamaker v. 8chroer$, 49 Mo. 406; TTa^to ▼. Shep- 
pard, 2 Ala. 425; WiUiami v. Green, 14 Ark. 
811;; EamilUm y. Owrton, 6 Blackf. 206; Chri^ 
dee V. Bolton, 5 Car. & P. 240; Streeter y.Rush, 
25 Cal. 71; TCngleu v. Cutter, 7 Conn. 291; Oob- 
hie V. Snider, 76 111. 158; Downey v. Beach, 78 
111. 68; Sparrow ▼. ParU, 7 H. & N. 594; Field, 
Damages, 155; 1 Sutherland, Dam. 475-520. 

There is a marked distinction between being 
rel^sed by act of the creditor, and a release by 
operation of law. In the latter case a new 

Sromise revives the debt« while the former is a 
nal extinguishment of the debt 
ValenUne v. Foeter, 1 Met 520; Way v. Sperry^ 
6 Cush. 241; dmith v. Biehmond, 19 CaL 476. 
(No counsel appeared for defendant in error.) 

1 498] Mr. JuiUee Gray delivered the opinion of 
the court: 

By the rules now established at law as well 
as in equity, the sum of $10,000, named in this 
bond, is a penalty only, and not liquidated dam- 
ages. As observed bv Lord Tentcrden in a aim- 
liar case, ' 'Whoever framed this agreement does 
not appear to have had any very dear idea of 
the distinction between a penalty and liquidated 
damages; for the sum " in question " is de- 
scribe in the same sentence as a penal sum 
and as liquidated damages." Datiee v. Penton^ 
6 B. & C. 216, 222; sCC. 9 D. & R 869.876. 
The object of the bond is to secure the obligee's 
discharge from a laree number of claims against 
him, held by certa]^ third persons severally, 
amounting in all to something like $89,000, and 
varving from more than $8,000 to less than $10 
each. A failure of either of those oersons to re- 
lease an V one of those claims would be a breach 
of Uie bond; and for any such breach a Just 
compensation might be estimated in damages. 
The sum of $10,(X)0 must therefore be regaraed 
as simply a penaltv to secure the payment of 
such damages as the obligee may suffer from 
any breach of the bond. Watte v, OcMnore, 115 
U. S. 858 [Bk. 29, L. ed. 406]; Boye v. AneeU, 
5 Bing. N. C. 890; 8, O. 7 Scott, 864; UUmpeon 
V. Hudeon, L. R. 4 H. L. 1, 80; Fiek v. Gray, 11 
Allen, 182. 

Upon the evidence Introducod and the ad- 
missions made by the plaintiff at the trial, it 
does not appear that he suffered any damage 
whatever. Although there was a techni(Sd 
breach of the bond at the expiration of a year 
from its date, bv the thira persons therein 
named having failed to release the plaintiff from 
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any of the debts held by them, vet, within a 
month afterwards, and l>ef ore thu action was 
brought, he was legally dischaiged firom all 
those debts bv obtainme a ceruflcate of dis- 
charge in bankruptcy. 'Ais discharge was not 
the less complete and effectual because the 
creditors had not received payment in full, nor 
because the plaintiff miebt, if he saw fit, by 
new promises to them, wSve the discharge ana 
revive so much of the debts as had not been 
satisfied by the dividends paid by the assignee 
in bankrupU^. 

Judgmentfor nominal damagee t^ffirmed. 

TrQ» oopy. Test: 

James H. MoKeuMy, Olerk, Sap. Court, U. & 
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9. 

ISAAC ROBmSOK, ahd JULIUS ROSBN- 
THAL, Admr of AnuAWAw Robinson^ 



(See S. 0. Beporter*S ed. 68I-MS.) 

Letterepatenl conetrued and limited to apparatue 
daimed — proeeee, not within — equivalente-^ 
JQe wrapper Oi evidenee-'praetiee, 

1. Letten patent No. 216B0B, for an Improved ap- 
paratus for resweating tobaoco, do not sustain a 
claim for a prooess of steaming tobacco by means 
of steam, or steam and a body of hot water, nor by 
any process whatever, but must be limited to the 
apparatus; the precise improvement covered there- 
by being the substitution of a wooden vessel for 
holding the tobaoco for a metallic one. 

2. In such an apparatus, the use of the cases, 
boxes or packages m which the tobacco was orig- 
inally packed is not equivalent to the use of the 
wooden tobaoco holder covered by said lettert 
patent. 

8. A patentee cannot insist upon a oonstmctioD 
of his patent which wlU include what the Patent 
Office was expressly required him to abandon and 
disavow as a condition of the grant. 

[No. 87.] 
JrguedDec 9. 10, 1886. Decided Dee. 90, 1886. 

APPEAL from the Circuit Court of the United 
States for the Northern District of Blinoia. 
Bevereed. 

The history and facts of the case appear la 
the opinion of the court. 

Meeere. Thomas A, Banning and Bphraim 
Banning, for appellants. 

Meeere. John W* Monday* and Bdmund 
Adeoek, for appellees. 

iff*. Juetiee Matthews dsllvered the ophn- 
ion of the court: 

This is a bOl in eqat^ filed bw Inac Robin- 
son and Abraham Robmson aflunst the appd- 
lants to restrain an alleged Infringement of 
letters patent granted by the Unitea States to 
Abraham Robinson on June 10, 1879, for an 
improved apparatus for resweating tobacco. 
The defenses relied on are, that the patent is 
invalid for want of novelty, and a denial of the 
alleged infringement The n)eciflcations and 
claims of the patent, with reference to accom- 
panying drawings, are as f ollowi: 

'* Figure 1 is a top or plan view of an appa- 
ratus embodying my hnprovements, and figure 
2 is a vertical central section of the steam n»* 
ceiver and tobacco holder. 
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*' Like letters of reference indicate like parts. 

" It is usual to soften the leaves of tobacco^ as 
Is well known, in order to prepare them for being 
manufactured into ci|[ars and other manufact* 
ured goods, and to bnng out a good and uni- 
form color. This has been done heretofore in 
▼arious ways, and, among others, by dampen- 
ing the leaves and exposing them to heat while 
In that condition* 

" The object of this invention is to provide 
improved means for exposing the leaves to the 
action of steam for the purposes above set forth; 
and to that end my invention consists of a 
tobacco holding vessel made of wood suffl- 
denUy porous to permit the steam V> percolate 
_2i tlux)ugh it, in combination, substantially as 
[53»J hereinafter described, with a steam generating 
apparatus and a steam receiviujg chamber sur- 
rounding the vessel for containmg the tobacco. 

" I am aware that the general structural plan 
of the apparatus hereinafter described is old, 
and I do not, therefore, here intend to claim 
the same independently of a tobacco receiving 
vessel made of wood sufficiently porous to per- 
mit the steam to percolate through it, as and 
for Uie purposes set forth, the said wooden 
vessel constituting, as I believe, an improve- 
ment upon the apparatus heretofore in use; for 
the reason that, m employing wood instead of 
metal in the construction of the said vessel, the 
tobacco is prevented from being tainted, and 
may be kept continually moist by the action of 
the steam instead of bems^ merely heated and 
sweated by it, or steamed only by the genera- 
tion of steam in the same vessel contaimng the 
tobacco; it bein^ obvious that if the tobacco 
receiving vessel be made of metal, as heretofore 
In devices of this class, the steam in an outer 
furroundinff vessel would merely heat the 
tobacco ana sweat it without imparting new 
moisture to it Neither do I hero intend to 
claim the process, as such, of steaming tobacco. 

" In the drawings A represents an ordinary 
boiler for generating steam. B is a tank or 
vessel for receiving ^he steam generated by the 
boiler A. C is a tight wooden vessel for receiv- 
ing the tobacco to be treated. This vessel 
should be provided with a tight-fitting cover, a. 
1 make the vessel C of wood» as an essential 
feature of my invention, in order that the 
steam may sweat or peroolate through it from 
the tank B, and so that the tobacco will not be 
tainted by contact with metal. The vessel C 
is enough smaller than the tank B to be sus- 

nded in the latter and leave an annular space, 
etween the two, as wdl as a space under- 
neath the bottom of the vessel C, as shown. 
The space b should also be covered. In order 
to provide a cover for the space b, and also sus- 
pend the vessel C firmly in the tank B, I employ 
an annular rim or lid, c, having an upwardly 
turned fiange, 0^, fitted to the vessel C, and a 
downwardly turned flange,c", fitted to the tank 
B,8crews or other fastenings passing through the 
flan^ into the parts to which they are fitted; 
(633] bat It is not essential that these flanges should 
be continuous or extend entirely around the 
vessels. Neither is it essential Uiat the flanged 
portions of the lid e should be continuous, or 
in the same piece with the remaining part of 
the said lid. It is, in fact, much the ef^er way 
to make the flanged portions separately from 
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the lid proper, and I have represented them as 
made in that manner. 




"I do not, however, here intend to be re- 
stricted to any particular way of applying the 
lid a and suspending the vessel C, as both may 15341 
be done in various suitable ways; but I deem 1 ^ 
the manner diown to be the best 

"D is a steam pipe leading from the upper 
part of the boiler A into the upper part of the 
space 6, and E is a water pipe leadinefrom the 
lower part of the said space into the Tower part 
of the boiler. To use this apparatus for the 
purpose for which it is intenaed, the water in 
the boiler should be heated until steam is gen- 
erated. The tobacco to be treated should be 
g laced in the vessel C and covered, the tobacco 
eing then in the condition in which it exists 
when taken from the cases or packages in 
which it may have been packed by the producers 
or shippers. 

"The water, as well as the steam, will enter 
the space b and produce a sufficient tempera- 
ture In the vessel C to sweat the tobacco there- 
in, the steam producing moisture in the vessel* 
C hj sweating or percolating through it from 
the space b, in addition to the moisture original- 
ly in the tobacco before it was confined in the 
vessel. The steam which enters the space 
b, through the pipe D, finding a lower tem- 
perature in the said space than in the boiler, 
becomes condensed, and !s added or returned 
to the volume of water which flows from the 
said space into the boiler, and thus keeps the 
latter supplied. A circulation of water and 
steam is also kept up to a certain extent 

"In a building where steam is supplied 
through pipes, the steam may be conaucted 
into me space b from the boiler which supplies 
the steam, wherever the boiler may be situated . 
The tobacco should be exposed to this treat- 
ment from three to eight days, according to the 
result desired to be produced, and it wili thus 
be rendered soft ana pliable, and of a uniform 
and dark color, without beinff in any way in- 
jured. The tobacco prepared in this manner 
may be manufactured into various articlei, like 
cigars and dsarettea. 
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"I deem it preferable to make the tank. B, as 
well as the tank C, of wood, so as to prevent 
tainting the tobacco, and so as to render the ap- 
paratus capable of treating large quantities of 
tobacco at the same time, and without making 
the apparatus heayr and expensive, and toem- 
C586] ploy a boiler wholly detached from the tank 
B, excepting by the steam and water pipes con- 
necting the same, thus enabling me to make the 
outer or larger tank of wood without exposing 
it to danger from fire. A detached boiler am^lv 
sufficient to be employed in connection with 
very large tanks will be comparatively simple 
and cheap. 

"Having thus described my invention, what 
I claim as new, and desire to secure by letters 
patent, is: 

"1. The apparatus, substantially as described, 
for treating tobacco, to wit: The tij^ht vessel 
or tank B, the tight vessel C, made oiwood and 
suspended in the tank B, and a steam g[enerat- 
or or heater, all combined and operating to- 
gether, substantially as and for the purposes 
sDccifieda 

"2. The combination of the boiler A, the 
tight tank B, made of wood, the tight vessel C, 
made of wood and suspended in the tank B, 
and the pipes D and £ entering the tank B and 
the boiler, all arranged and operating substan- 
tially as and for the purposes specified." 

On the hearing in the circuit court it was 
found upon the evidence, that the device used 
by the defendimts differed from that of the 
complainants, as described in the patent, only 
in this respect, that the defendant's tobacco 
holder is not made tight so as to exclude moist- 
ure except through the pores of the wood; the 
defendants usinj^ the ordinary tobacco cases 
in which the leaftobacco comes packed, to hold 
the tobacco during the process of res westing. 
It was contended on the part of the defendants 
that this was a substantial difference, because 
tbc complainants' claim required their tobacco 
liolder to be tight, while that of the defendants 
was not In disposing of the case upon this 
point, the judge holding the circuit court, in 
ills opinion, said: "The essential feature of 
complainants' invention consists in subjecting 
the mass of leaf tobacco to moisture and heat 
in a comparatively close wooden box for a suf- 
ficient time to have it undergo the process of 
rcsweating, and it is no answer to complainants' 
charge of infringement of their patent to say 
tliat defendants' box is not quite so tight as that 
complainants deem desirable or necessary for 
the most satisfactory operation of their device." 
liobirtson v. Sutter, 10 Biss. 100; S O.S Fed. 
Rep. 828. 

ihe issue as to novelty, upon the proof, was 
[5361 ^^^ decided against the defendants, for the 
reason that the two devices relied upon — one 
described in the Oppelt patent of June 16, 1874, 
and the other in the Wenderoth patent of July 
16, 1878 — both use metal tanks and a metal to- 
bacco holder. It was shown that contact with 
metal taints and injures the tobacco operated 
upon, and that the free admission of steam 
wets and to some extent cooks the tobacco; and 
the conclusion of the drcuit court was that 
"The porous wooden tobacco holder devised by 
Robinson seems, from the proof, to stimulate 
that slow fermentation and action in the con- 
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stituent elements of the leaf which is required 
to make the whole mass homogeneous." 

Upon a showing made by the defendants, a 
rehearing of the cause was granted, and further 
proofs taken. Upon that hearing it was made 
clearly to appear, from the testimony, that the 
artificial res westing of tobacco had b^n effected 
long prior to the application for the complain- 
ants' patent, by means of the application of 
steam in a chamber adapted for that purpose, 
applied to the tobacco while in the ordinary to- 
bacco cases in which the leaf tobacco comes 
packed, just as the defendants were found to 
have practiced. The case, however, was de- 
cided against the defendants upon another 
ground, as appears from the opinion of the 
judge holding the circuit court Robinson v. 
Suiter, 11 Fed. Rep. 798. He said: "The dis- 
tinctive feature of complainants' device for re- 
sweating tobacco is the water tank in the bot- 
tom of tneir outer chamber, so that, by keep- 
ing this water at the proper temperature, the 
atmosphere of the outer chamber can be kept 
warm and humid, whereby the process of re- 
sweating will be induced and carried on to 
whatever ei^tent shall be deemed desirable." 
The devices used prior to Robinson's invention, 
and proven as anticipations, which would avoid 
his patent for want of noveltjr, were found not 
to meet that point in the description of the com- 
plainants' device, inasmuch as the outer tank in 
each, into which the steam entered for the pur- 
pose of heating and moistening the tobacco, 
had specific provision made in it for drawing 
off the water formed by condensation of the 
steam, instead of being arranged so as to hold 
a bodv of water in order to equalize and main- 
tain the temperature of the vapor in the room 
or tank. 

The defendants had also Introduced in evi- 
dence, as an anticipation, a patent granted in 
1865 to one Huse. His invention is described 
in his specification as follows: 

"I take the tol)acco by preference, after it 
has been desiccated and packed in the usual 
manner in hogsh^tds or cases, and which it is 
well known are not by any means so close as 
to exclude steam. I place these hogsheads or 
cases, or both, in a chamber of convenient size, 
and which can be closed up steam tight, and I 
then introduce heat and moisture by means of 
steam apparatus, such as generally employed 
for heating buildincs, the coils or congeries of 
pipe beinff arranged in any suitable manner for 
a proper distribution of the heat Some of the 
pipes, about one half of them, are to be pierced 
with very small holes, to peimit the escape of 
steam into the chamber. It wiU be found best 
to raise and maintain the temperature at about 
150 degrees Fahrenheit, and for about forty- 
eight hours for tobacco which has been wdl 
desiccated, a longer time beine required when 
treated before it has been well dried. At the 
end of the time specified, the tobacco should be 
examined, and, so soon as Aicotine is well de- 
veloped, whidi will be indicated bv the evolu- 
tion of ammonia, the steam must be shut off, 
the chamber opened, the hogsheads or cases 
opened, the tobacco aU opened and shaken and 
thoroughly dried, which is t)e8t done in an open 
and well ventilated room; and after it has been 
well dried the tobacco will be found tobe thor- 
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oogfalj cured and ready for nae, and further 
fermentation ao oompletely stopped that it can 
be repacked and kept for an j cmred length of 
time. 

"In this way I avoid all the erO oonaequencea 
of the method heretofore practiced, wnik at 
the same time it wHl enable the planter to put 
hia crop of tobacco in market in a comparatiTe> 
ly short space of time. 

"What I claim as my iuTention, and dcsfae 
to secure l^ letters patent, is the process, sub- 
atantially as herein described, of curing tobacco, 
which process consists in subjecting it to the 
r&aai <^tion of artificial heat and steam to induce the 
> ^ reouired fermentation until nicotine is erolTed, 
ana thm stopping the further progress of fer- 
mentation by opening the packages and thor- 
ouffhly dxying every part substantially as de- 

liirespBCt to this, the circuit court said: "As 
for the Huse patent of 1866, it was only a box 
heated with steam coils, in which the tobacco 
was to be placed and heated by the radiation of 
heat from the pipes and the introduction of 
live steam." 11 Fed. Rep. 798. 

There was, accordingly, a decree entered in 
favor of the complainants for an injunction, 
and for the recovery of $8,809.80 damages 
found by the master. The defendants have 
brought the present appeal. 

It euffidentlv appears from the evidence that 
if the essential and sole characteristic of the 
complainants' Invention consists in a substitu- 
tion of a dose wooden box, to hold the tobacco 
while beinff subjected to the process of re- 
sweating, ror metal tobacco homers previously 
in use, dther the practice of the defendants in 
using as a tobacco holder the ordinary tobacco 
cases in which the leaf tobacco coifies packed, 
during the process of resweating, is not an in- 
fringement, or, if it be so held, the complain- 
ants^ invention was antidpated by others long 
prior to its date. This is shown by the Huse 

eatent, and it is proven to have been employed 
y others, particularly by Louis Specht in the 
tobacco factory of August Beck & Co., in Chi- 
cago. 

It only becomes important, therefore, to con- 
sider the ground finally taken in support of the 
decree, which involves the question whether 
the appellees are entitled to claim the water 
tank in the bottom of the outer chamber, and 
the use of water in it, whereby the atmosphere 
of the outer chambcn* can be kept warm and 
humid, so that the process of resweating may 
be induced and earned on to any desirable ex- 
tent In this connection it becomes important 
to consider the proceedings in the patent office 
in the granting of the patent, as shown bv the 
file wrapper. It appears from the transcrmt of 
the record in the case that the defenaants 
offered in evidence a copy of this file wrapper 
and contents, which was objected to as incom- 
petent and not sufladentlj verified. No ruling 
[539] of the circuit court seems to have been made 
upon the objection, and the paper, although 
I described as marked, "Defendants' exhibit, 

: cop)^ of the file wrapper and contents of the 

' Robinson patent," is not certified as a part of 

the evidence, ana is not contained in the trans- 
cript. It does not, therefore, appear that the 
puijer was ever before the court below, or con- 
aidered by it in the hearing of the case. In 
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this court, however, on the hearing, by consent 
of parties, the file wrapper and contents were 
ordered to be made a part of the record. From 
that paper it appears that the original spedfica- 
tion, on which the application for a patent was 
based, declared that the petitioner had invented 
certain new and useful improvements in the 
method as well as apparatus for steaming leaf 
tobacco. In setting out the object of the in- 
vention, he said: " The object of this invention 
is to provide suitable means whereby the leaves 
may be subjected to the process of sweating by 
means of steam or water under the influence ot 
heat, and to that end my invention consists of 
that process and in the apparatus by means of 
which I carry on the said process, substantially 
as hereinafter spedfied." 

It was also stated, that " Bis a tank or vessd 
for containing water and recdvine the steam 
generated by the boiler A; " and that " steam 
may also be generated in the space by filling 
the latter partly with water, and by applying 
heat directly to the bottom of the tank B. A 
good result will be accom plished by keeping 
the water hot, though not to a decree sufficient 
to generate steam to any appreciable extent." 
The claims were set out as follows: 

" First The method or art, substantially as 
described, of treating tobacco: to wit, by 
placinff the leaves in a tight vessel surroundeci 
or partty surrounded by a chamber for contain- 
ing water, and subjecting the tobacco to heat 
by heating the water in tne said chamber, and 
keeping it to Uie proper temperature by means 
of heat applied to the said chamber contin- 
uously dunng the operation of sweating the 
leaves, substantially as and for the purpose 
spedfied. 

" Second. The method or art, substantially 
as spedfied, of treating tobacco; to wit, by 
placing the leaves in a tij^ht vessel surrounded ,l^A(\^ 
by a steam and water tight chamber, and by I ^^^ I 
introducing steam into the said chamber, sub- 
stantially as and for the purpose specified. 

"Third. The apparatus, substantially as de- 
scribed, for treating tobacco; to wit, the tight 
vessel or tank B, Uie tight vessel C, made of 
wood and suspended in the tank B, and a steam 
generator or heater, all combined and operating 
together, substantially as and for the purpose 
specified. 

" Fourth. The combination of the boiler A, 
the tight tank B, made of wood, the tight vessel 
C, made of wood and suspcndod in the tank B, 
and the pipes D and E entering the tank B and 
the boiler, all arranged and operating substan- 
tial! v as and for the purpose spedfied." 

This application was filed on the 28th of 
February, 1879, and rejected by the patent 
office on the 6th of March, 1879. 

Thereupon the applicant filed certain amend- 
ments to his specification, by striking out every- 
thing that related to the method or process for 
steaming leaf tobacco, and all that had refer- 
ence to the use of water under the influence of 
heat, as contained in the tank B, and the first 
two claims. Amendments were also made bv 
inserting other parts of the specification as it 
now stands; amongst othera, the following: " I 
make the vessel C of wood, as an essential 
feature of my invention, in order that the steam 
Doay sweat or percolate through it from the tank 
B, and so that the tobacco will not be tainted 
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by contact with the metaL" And also the fol- 
lowing: *' The steam produdne moisture in the 
vessel C, by sweating or percoktinc; through it 
from Uie space b, in addition to the moisture 
originally in the tobacco before it was confined 
in the vessel." 

On the 10th of April, 1879, the examhier in- 
formed the applicant that he " should specif- 
ically set forth that the structural plan of the 
device is old, and that the improvement consists 
alone in making the vessel C of wood instead 
of metal, and sufficiently porous to permit the 
steam to percolate through it^ 

Thereupon the applicant filed an amendment 
;641] by inserting the foUowinc: " I am aware that 
the i^eneral structural pmn of the apparatus 
herembefore described is old, excepting that 
the vessel C for receiving the tobacco has not, 
so far as I am aware, heretofore been made of 
wood, but of metal. The making of the vessel 
C of wood, and sufficiently porous to permit 
the steam to percolate through it, constitutes 
the essential feature of this invention. When 
metallic vessels are employed to receive the to- 
bacco, it is liable to be tainted, and in such cases 
is merely heated, but not subjected to the 
moistening influence of steam or vapor perco- 
lating through the vessel containing Uie to- 
bacco, as when this vessel is made of wood 
sufficiently porous to admit of that result. I 
do not, therefore, here intend to claim the gen- 
eral structural plan of the said apparatus inde- 
pendently of a vessel. C. made of wood, suffi- 
ciently porous to allow the steam to percolate 
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through it. 

On the 24th of April, 1879, the examiner 
wrote to the applicant as follows: " The spec- 
ification should be amended by omitting all 
statements that the applicant has an improved 
process or is the inventor of such. ♦ ♦ ♦ The 
statement of invention, and reference to the 
state of the art, both reouire correction, as the 
invention is an improved apparatus only." 

Thereupon further amendments were made, 
resultiug in the specification and claims as they 
now stand, and the patent was granted. 

A comparison of the patent as granted with 
the application very conclusively establishes the 
limits within which the patentee's claims must 
be confined. He is not at liberty now to insist 
upon a construction of his patent which will 
include what he was expressly required to 
abandon and disavow as a condition of the 
grant. Sh^Mrdv. Carrigan, 116 U. S. 698 [Bk. 
2$, L, ed. 728], and cases there cited. It ap- 
pears, therefore, distinctly that the patentee 
has no claim for a process of steaming tobacco 
by means of steam, or steam and a IxMy of hot 
water, nor by any process whatever. His in- 
vention must be limited to the apparatus, and 
as to that he was expressly required to state 
that its structural plan was old and not of his 
invention. What is meant by the structural 
plan of the apparatus is the arrangement of the 
vessels for holding the tobacco, for confining 
(642] the steam and water, and for supplying the 
steam; and the precise improvement which is 
alone the subject of the patent is the substitu- 
tion of a wooden vessel for holding the tobacco 
while being resweated in place of a metallic 
one. So that the ultimate question in the case 
is reduced to this, whether, in such an appa- 
ratus, the use of Uie cases, or boxes, or pack- 

496 



ages, in which the tobacco leaves are originally 
packed by the producer is equivalent to the 
wooden tobacco holder mentioned in the com- 
plainants' specification. If it is not, there is no 
infiingement; if it is, as we have already seen, 
it had neen anticipated for many years by the. 
practice of other persons. It is expressly de- 
scribed in the Huse patent of 1865, where the^ 
inventor states, as follows: ''I take the to- 
bacco, by preference, after It has been des- 
iccated and packed in the usual manner in 
hogsheads or cases, and which it is well known 
are not by any means so close as to exclude 
steam. I place these hogsheads or cases, or 
both, in a chamber of convenient size, and 
whidi can be closed up steam tight, and I then 
introduce heat and moisture by means of steam 
apparatus, such as generally employed for heat- 
ing buildings, the coils or congeries of pipe 
bemg arranged in any suitable manner for a 
proper distrmution of the heat Some of the 
pipes, about one half of them, are to be pierced 
with very small holes to permit the escape of 
steam into the chamber." And the same thing 
was done at the establishment of August Beck 
& Co., in Chicago, before the date of Robin- 
son's application, and by several others. 

For these reasons we are of opinion that the 
decree below was erroneous. It is, t/ierefore, 
ret€rsed, and the cause remanded, with initru^ 
Uons to dismiss the bill. 

True oopy. Test : 

James H. MoKenney, Qerk, Sup. Oourt« U. 8L. 



HORACE H. ELDRED, Plff. in Err.. 

V, 

BELL TELEPHONE COMPANY OP MIS- 

SOURL 

(Bee B, 0. Reporter's ed. S18-6SSD 

Corporations — surrender af stock to effect Wf^ 
solidation — whetfiet a sale—etndenee — redtat 
in deed, not an estoppel to one not a pcurty, 

L The plaintiff in error, who was the prlnolpal 
promoter of the Bell Telephone Company of Mis- 
souri, surrendered to said Company certain shares 
of its stock for the purpose of effectins^the con- 
solidation I of the American District Telegraph 
Company with said Telephone Coinpany. In an ac- 
tion brought by him against, the l%lephone Com- 
pany to recover the value of said stock, it Is held; 
that the transaction cannot be construed as a loan 
of the stock to the defendant to be returned in 
specie or accounted for in value, nor as a sale of the- 
stock at what it was reasonably worth. 

2. The defendant is not estopped by a redtal to> 
the effect that it had purchased said stock, con- 
tained in the act of agreement of consolidation be- 
tween itself and the other oorporatioa, as found in 
its minute book, because the plaintiff is not a party 
to the deed, and because the recital is an tamooent 
misdesoriptton of the transaction. 

[No 84.] 
ArguedDec 7, S, 1886, Decided Dee, tO, JS89. 

r\ ERROR to the Circuit Court of the United 
States for the Eastern District of Missouri 
Aij^rmed, 

The history and facts of the case appear Ia 
the opinion of the oourk 

Messrs. Millard R. Powers and Z. R, 
ValHant, forphdntiif in error: 
A psatj may asiame an obligation by put- 
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tliiff himself in a position which requires the 
perf onnanoe of duties. 

waiter V. Upton, 91 U. 8. 68 (28: 886); Bout- 
«9fMr ▼. Paci/le B, B. 45 Mo. 286. 

The stock was used by the defendant for its 
<fole use and benefit. No express agreement to 
pay is necessary. 

ToMo, W, £ Tf. JR. B. Co. y. Ohew, 67 111. 
878; Bimt$ong ▼. Pacific B B. supra, 
I The defenoant is estopped from denying its 
Uability. 

Wood ▼. Whden, 98 HL 158; Peoria dt 8.B. 
B, Co, v. Thompaon, 108 UL 202; BradX^ T. 
Ballard, 55 HI. 418. 

Mr. Henry HHchcoek, for defendant in 
error. 

[514] Mr, Juitiee Matthews deUvered the opin- 
ion of the court: 

The plaintiff in error, who was plaintiff be- 
low, bdng a citizen of Uie State of New York, 
brought his action at law in the Circuit 
Court of the United States for the Eastern 
District of Missouri as^ainstthe Bell Telephone 
Company of Missouri, a corporation of that 
State, to recover $25,000, the price and yalue 
of 250 shares of the capital stock of the defend- 
ant Corporation, of the par value of $100 per 
share, the personal property of the plaintiff, ad* 
Tanced, furnished and delivered to the defend- 
ant at its special instance and request, to be ^ 
the defendant accounted for to the plaintiff. 
The defendant filed an answer containing a gen- 
eral denial of the allegations of the petiaon. 
The case came on for trial before a juiy ; evi- 
dence on both sides was heard, which is fully 
set out in a bill of exceptions, and the judge 
instructed the Jury to find a verdict for the de- 
feDdant, which was done. The judgment ren- 
dered thereon is sought to be reversed by the 
present writ of error. 

The question presented is whether there was 
sufficient evidence in support of the plaintiff's 
cause of action to require its submission to the 
jury. It is concedea that there was no express 
agreement between the parties under which the 
defendant was bound to pay for the shares in 
question. The plaintiff's claim to recover was 
based entirely upon the supposition of a con- 
tract to be inferred from the acts of the parties. 
The undisputed facts on which this daim is 
founded are as follows: 

In October, 1879, the plaintiff, Eldred, had 
Bome correspondence with the National Bell 
Telephone Company of Boston, with reference 
[515] to acquirinffthe right to operate telephonic ex- 
changes in Kansas City and St. Louis. The ar- 
rangement which resulted from that correspond- 
ence required the organization of a corporation 
under the laws of Missouri, and the acquisition 
by it of certain outstanding contracts between 
the National Bell Telephone Company and the 
Kansas Ci^ Telephonic Exchange, and also of 
a contract between the former and the Ameri- 
can District Telegraph Company of St Louis. 
Accordingly, the plaintiff, on December 8, 1879, 
organized under the laws of that State the Bell 
Telephone Company of Missouri, the nominal 
capital stock of the Corporation being fixed at 
$400,000, hi shares of $100 each. This stock 
was to be issued as full paid to the plaintiff and 
others named by him as associates, in consid- 
erntion of the transfer to said Corporation of the 
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rights expected to be acquired by him from the 
National Bell Telephone Company noon the 
conditions required by it. The plaintiff asso- 
ciated with nimself four personal friends, 
Messrs. Kent and Storke, of New York, and 
Durant and Smith, of St. Louis, it being nec- 
essary, under the laws of Missouri, to have five 
stockholders as incorporators, agreeing to give 
them certain proportions of his interest in the 
rights to be acqmred by him and transferred to 
the Corporation. The proportions were to be 
as follows: Storke 750 shares, Kent 250 shares. 
Smith 20 shares, and Durant 750 shares, out of 
4,000, Eldred himself retaining the remaining 
2,280 shares. No money was paid or to be paid 
by any of these incor]x)rators for their interests. 
In the organization of the Company, the capi- 
tal stock was subscribed for and taken up in Ihe 
manner and proportions just stated, and certifi- 
cates of stock for these amounts, respectively, 
were made out with the intention of delivering 
them to the subscribers. Before any such deliv- 
ery was made, however, on the 19tliday of De- 
cember, 1879, the transaction took place by 
which the rights of the American District Tele- 
graph Company were secured to the Bell Tele- 
phone Company of Missouri. To accomplish that 
it became necessary to make a consolidation, un- 
der the laws of Missouri, of the Bell Telephone 
Company of Missouri, as already organized, 
with the American District Tele^^ Com- 
pany. The latter was a corporation of Mis^ 
souri, with a capital stock consisting of 500 
shares of $50 each, 268 of which the plaintiff, 
Eldred,owned and controlled. According to the 
plan of consolidation agreed on, it was neces- 
sary to issue to the owners of the capital stock 
of the American District Telegraph Company 
250 shares of the stock in the Bell Telephone 
Companv of Missouri. 

The plaintiff, in bis examination in chief, in 
answer to a question as to what steps were 
taken to effect this consolidation, made the fol- 
lowing statement: 

"yfe met several times, and I remember that 
at that time there seemed to be some difficulty 
about the consolidation of the two Companies 
in consequence of the statute of the State hav- 
ing been changed. There were several meet- 
ings held, and I believe the attorneys who had 
charge of the matter finally made the consol- 
idation under both of the statutes, wnich neces- 
sitated considerate delay. On coming to- 
gether, we had issued 4,0(K) shares of stock, and 
we wished to consolidate with the American 
District Telegraph Company, of which I was 
then president I was president of both Com- 
panies. Therefore, it became necessary to pro- 
vide for some shares to take up the stock of the 
American District Telegraph Company. These 
gentiemen, with whom I had "been already as- 
sociated, four in number, at that time were aH 
personal friends of mine, and I gave them this 
stock. All the business was like a family opera- 
tion. Two of the parties were in New York, 
Mr. Kent and Mr. Storke; and Durant, Smith, 
and myself were here. Previous to my com- 
ing to St Louis, I had obtained proxies for the 
Surpose of voting the stock of Mr. Storke and 
[r. Kent, they not being present, and as I had 
agreed with Uiem in reguxi to the proportion of 
stock which I was to ^ve them, I did not feel 
authorized to act for them without authority, 
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and therefore I said tliat I would advance the 
250 shares neoessary to make up the capital 
stock of the American District Telegraph Com- 
paoY out of the proportion which was to be is- 
sued to me. I think that was the way it was 
done. We had some trouble about the minutes 
under the existing statute, and I think they were 
fixed up by the attorneys afterwards, after I 
left the city, or about that time." 
A consultation was held between Eldred, the 
TKiTS plaintiff, and Durant and Smith, two of his 
^'** '^ associates, on December 19, 1879, at the office 
of the Bell Telephone Company in St. Louis, 
as to how the arrangement should be consum- 
mftted. The plaintiff's own statement, on cross 
examination as a witness in the case, of this con- 
ference, is as follows: 

"All that I remember about that particular 
portion of it is that it was at no meetmgof the 
board; so far as my recollection goes, Mr. Du- 
rant was the only person present, and we found 
by figuring up the stock that we hadn't enough 
shares to toke in the American District Tele- 
graph Ck)mpany of 8t Louis. These gentle- 
men in interest were all personal friends of 
mine. Some of them were iuiNew York, and 
I had no authority to make any concessions for 
them, and I therefore agreed with Mr. Durant, 
who was vice president and general manager of 
the Company, to advance 250 shares of the 
stock of the Bell Telephone Company of Mis- 
souri, so that we might take up the entire cap- 
ital stock of the American District Telegraph 
Company." In answer to the Question. "You 
say tliat you agreed. What did Durant sayf 
he said: "Mr. Durant didn't have much to say 
about it; I was the owner of the property, and 
he acquiesced generally in all I did. 

On the same day a meeting of the stock- 
holders of the Bell Telephone Company of Mis- 
souri was held at its office, at which the three 
persons named, Durant, Eldred, and Smith, 
were present. Eldred was chairman of the 
meeting, and a preamble and resolution offered 
by Durant were unanimously adopted, and are 
as follows: 

" WJtereas, the National Bell Telephone Com- 
pany (a corporation duly organized under the 
laws of the State of Massc^usetts) has, by 
agreement with H. H. Eldred, granted the said 
Eldred certain valuable rights, concessions, 
and franchises under what are known as the 
Bell telephone patents and other patents owned 
and controlled by the said company, said agree- 
ment being contained in a wntten propodtion 
duly accepted by the said Eldred, and to be fuUy 
set forth in contracts to be duly executed by the 
said National Bell Telephone Company, pur- 
suant to said agreements; and whereas, the 
said rights, concessions, and franchises, so ac- 
quired by said Eldred, were by him transferred 
[518] to the piuties hereinafter named, with interests 
in the proportion hereuiafter set forth, as fol- 
lows: H. L. Storke, 750; OeorgeH. Kent. 250; 
E. A. Smith, 20; George F. Durant, 750; H. 
H. Eldred, 2,230; total 4,000; said parties be- 
ing the owners of said interests at the time of 
the incorporation of this Company, and being 
the sole incorporators of this Company; ana 
whereas, said exclusive rights, concessions, and 
franchises constitute propertv rights of great 
value to this Corporation under its charter: 
"BetohMl, That in consideration of the com- 
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pleteassignment to this Corporation in due fornix 
of all the rights, title and interest of said par- 
ties in said exclusive rights, concessions and 
franchises, so that the same may be fully pos- 
sessed, enjoyed and enforced as by said El- 
dred, this Corporation hereby allots and seta 
apart to said parties 4,000 full-paid shares of its 
capital stock, constituting the authorized cap- 
ital stock of said Company, to each of saul 
parties a proportionate part of said 4,000 shares, 
according to his interest in said rights, conc?9- 
sions and franchises, and according to the sub- 
scription of each to the capital stock of thia 
Company, and constituting a full payment of 
said subscription: H. L. Storke, 750 shares: 
Geor^^e U. Kent, 250 shared: E. A. Smith, 26 
shares; George F. Durant, 750 shares; fl. H, 
Eldred, 2,230 shares; and, in consideration of 
the agreement of H. H.. Eldred to surrender to 
this Company 250 shares of stock so allotted to 
him for the purpose of effecting a consolidaiion 
with the Amencan District Telegraph Com* 
pany of St. Louis, a certificate of 1,980 sharea 
shall be issued to said Eldred, and the 250 
shares so surrendered shall be retained in the 
possession of this Company, subject to issuance 
hereafter for said purpose of consolidation; and 
the officers of the Company are directed to is- 
sue in due form certificates of stock to said 
parties above named, and to do and perform all 
acta necessary and proper for the full accept- 
ance on the part cl this Company of the af or^ 
said agreements and proportions of the Na- 
tional Bell Telephone Companv in the execu- 
tion of contracts or otherwise. 

Accordingly, the original certificate for 2,280 
shares of stock, made out to Eldred but never 
delivered, was destroyed, and another certifi- 
cate prepared for 1,980 shares, which was de^ 
livered to and received by Eldred. 

It further appears from the evidence that the 
plaintiff advanced to the defendant $6,000 in 
money for the purpose of meeting the expenses 
of starting, which was afterwards repaid by it 
to him, and for the rights acquired mm other 
sources than the American District Telegraph 
Company of St. Louis the Bell Telephone Com- 
panyof Missouri subsequently paia the West- 
em union Telegraph Company, which was in 
fact their owner, the sum of $76,000. 

The implied contract relied upon by the 
plaintiff in this case is of that class in whidi 
the promise of the defendant is to be inferred 
from the acts and conduct of the parties. The 
contract assumed to be thus proven is Uiat, in 
consideration of 250 shares of its ca|dtal stock 
owned by the plaintiff and advanced by hhn 
to the defendant, at its instance and request^ 
to be used for its benefit and advantage, and 
accepted by the defendant and so used, the de- 
fendant undertook and promised to pay the 
reasonable value thereof. The facts and cir- 
cumstances relied on to Justify this assumption 
do not seem to us to warrant it It is a mis- 
conception of the transaction, as we view it, to 
construe it either as a loan of stock by tht 
plaintiff to the defendant, to be returned either 
in specie or accounted for in value, or as a sate 
of stock by the plaintiff to the defendant aft 
what Uie stock was reasonably worth. In truth, 
the dealing supposed to result in this bargain 
does not appear to have taken place betweea 
the plaintiff and the defendant, but between 
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Ibe plaintiff and bis associates, coix>orators in 
the oriffinal oorporatioD before the consolida- 
tion. It was an arrangement haying reference 
to the relative rights and interests of the cor- 
porators themselves, and consisted in the re- 
adjustment of the relative proportions, inter 
S0s», according to which they should hold the 
capital stock of the Company. There had been 
an amement by which the 4,000 shares should 
be aflotted among them, so that the plaintiff 
might have 2,280; the new amement was that 
that allotment should be so changed as that the 

[520] plahitiff would have but 1,980; Sie 350 shares 
in question being surrendered out of the orig- 
inal allotment for another and different use m 
the reorganization of the Company, so as to 
take in other stockholders and other interests. 
The plaintiff in his testimony distinctly states 
that when it became apparent that 2(50 shares 
of the stock were required for this purpose, he 
did not feel at liberty to caU upon his associates 
for a contribution, as he haa promised them 
the number of shares specifically designated. It 
is difScult to see how this does not also exclude 
tbe liability he now seeks to enforce against 
the Corporation, which is but another moae of 
oompemng his associates now to make that 
oontxibution, which he says he did not fed at 
liberty then to exact. The benefit confened, 
assumed to be the consideration for the promise 
to return or repay which is sought to be en- 
forced, was not In fact conferred upon the ex- 
isting Corporation sued as a defendant; the 
only difference in its situation, resulting; from 
the transaction, is that the stockholders of 
the American District Telegraph Company, 
instead of Eldred, became the owners of the 
260 shares surrendered by the plaintiff, for 
which they paid by a transfer of the rights 
and property of the District Telegraph Cx>m- 
pany. The t&C ' benefit and advantage 
growing out of the' transaction inured exclus- 
ively to the original corporators in the first 
Bell Telephone Company of Missouri, includ- 
ing the plaintiff hiniseli, as it was the means 
whereby that corporation was enabled success- 
fully to accomplish the object of its incorpora- 
tion, but against them, as has already been 
shown, the plaintiff makes no claim. To en- 
force his claim against the existing Corporation 
is not only to compel his original associates to 
contribute, but also the stockholders of the 
District Telegraph Company, who became, by 
virtue of the transaction, stockholders in the 
defendant Corporation; but they made no such 
bargain as that. The transaction, whatever it 
was, was reduced to writing at the time and 
put on record, as a part of the proceedings of 
the stockholders of the Bell Telephone Com- 
pany of Missouri, in the recitals and resolution 
alrdidy set out, and is correctly characterized 
in them as an agreement on the part of the 
plaintiff to surrender to the Company 260 shares 

[SSI] ^' ^^ stock previously allotted to him, for the 
purpose of effecting a consolidation with the 
American District Telegraph Company of St. 
Louis, the 260 sliares so surrendered to be re- 
tained in the possession of the Company,subject 
to be issued thereafter for that purpose. There 
is nothing whatever in this statement to suggest 
or to warrant the conclusion that there was any 
■ale of this stock by the plaintiff to the Com- 
pany, or any loan or advance of it for its uses, 
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for which it was expected any return or pay- 
ment should be made. 
The plan for the organization of the Com- 

StLuj, both in its general outlines and in its 
etails, was the plaintiff's own scheme, of which 
he continued to have control until its consimi- 
mation, as he himself testifies. The original 
plan was that he was to retain 2,230 sbarea 
out of 4,000 of the capital stock of the new 
Company; but it was an essential part of his 
undertaking to acquire the property and fran- 
chises of the American District Telegraph 
Company of St. Louis. He became saUsfied 
that the best way to accomplish that was by 
the consolidation of the two companies as actu- 
ally effected, and to insure this it oecame neces- 
sary for him to diminish the relative quantity 
of his interest in the capital of the consolidntei) 
Company; and to this end, and for this consid- 
eration, as actually and fully expressed in the 
resolution adopted by the stockholders, of 
whom he was chief, ho asrroed to surrender to 
the Company 260 shares of the stock previously 
intended for himself. He asked no one to con- 
tribute; he certainly did not contemplate the 
return of the stock In kind, for that was impos- 
sible; it is not a reasonable inference, trom the 
facts and circumstances, that he expected any 
payment. It is clear, beyond doubt, that those 
with whom he was dealing had no reason to 
believe the existence of any expectation of that 
kind on his part. It was certainly treated and 
considered at the time as a part, and a neces- 
sary part, of the arrangement by which the 
plamtiff himself performed his own engage- 
ments with the National Bell Telephone Com- 
pany for the purpose of putting Into successful 
operation the scheme which he had organized 
by the formation of the Bell Telephone Com- 
pany of Missouri. 

The plaintiff as a part of his case, read in 
evidence from the minute book of the Bell Tele- [522] 
phone Company of Missouri the Act and agree- 
ment of consolidation between it and the Amol- 
can District Telegraph Company of St Louis,in 
which it is recited that tbe piffty of the first 
part, the Bell Telephone Company of Missouri 
'*has purchased and is now owner of 260 shares 
of its capital stock;" and this recital is relied 
upon as an admission that the transaction was 
one of purchase and sale, and not a voluntary 
surrender of the right to unissued stock. The 
recital, however, lu» no effect as an estoppel, 
the plaintiff being no party to the deed which 
contains it, and acquiring no rights on the faith 
of it; and it is in fact an innocent misdescrip- 
tion of a transaction, the real nature of whidi 
fully and unambiguously appears from the 
other record of the same Company, where it 
speaks of and records the transaction as it oc- 
curred and when it took place, . being made, 
indeed, for that very purpose. 

We are, therefore, of opinion that the jury 
would not have been warranted in drawing the 
conclusion of fact, from the evidence in the 
case, that there was any such agreement as 
that sued on, and that the relation of the partr 
ies, as shown in the circumstances of the trans- 
action, was not such as, in contemplation of 
law, to give rise to any such liability. 

The ruling cf the Oiretiii (hurt teoi, therrfare, 
correct and iUJudgmeni i$ qflrmed. 

True copy. Test: 

James H. MoKenncgr, Glerk,Sup. OonuU U. 8. 
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V. 

COUNTY OP CLARK. 

(See & a Beporterii ed. fiBMSHk) 

Evidence— error to read depotition when ioiinese 
in court. 

1. It was error for the court below to allow, 
against objection, a deposition taken de bens esss 
under section 863, R. 8., to be read when it was made 
to appear, before the reading, that the witness was 
himself actually^ present in court ready and able to 
testify. in the case if called. 

2. when the Statutes of the United States make 
special provisions as to the competency or admis- 
sibility of testimony in the courts of the United 
States, they must be followed and not the laws or the 
practice of the State in which the court is held, 
when they are different. 

[No. 82.] 
Argued Dec, 6, 7, 1886. Decided Dec, to, 1886, 

IN ERROR to the Circuit Court of the United 
States for theEastem District of MissourL 
Iier<^r9ed, 

This action was commenced in the oourt 
below by the plaintiff in error against the de- 
fendant in error to recover upon certain in- 
terest coupons which had been detached from 
bonds alleged to have been issued by the de- 
fendant in aid of the construction of the Mis- 
souri & Mississippi Railway. 

See U. 8, v. Clark County, Bk. 24, 545; Id, 
€28. 

Defendant pleaded nU debet; that plaintiff 
never owned the bonds or any of them; that 
none of the coupons sued on were the deed of 
the County, that they were never delivered by 
the County, that no consideration was ever re- 
ceived bv the County; that the plaintiff was not 
the holder of the coupons for value; that the 
coupons bad always been the property of the 
County; that thev came immediately to the poe- 
session of the plaintiff from the agent of the 
County, and had then been long due and dia- 
lioDored. 

The case was tried by the court, a jury having 
been waived, and resulted in judgment for the 
defendant. 

The case is further stated in the opinion. 

Mesar$. Clinton Row^l« John B, Hen- 
derson and B, A, Clover, for plaintiff in error. 

Meetre, M. O. Beynolde, W • H. Hat^i, 
Thae. J. C. Fagg and JameeM, Lmeie, for de- 
fendant in error. 

[523] Mr. Chitf Justice Waite deliyered the opin- 
'on of the court: 

In this case the trial was by the court, a jury 
havine been waived. The record presents a 
special finding of facts and certain exceptions 
to the rulings of the court on the admissibility 
of testimony. Upon the facts as fouud we 
should have had no hesitation in affirming the 
Judgment, but in the rulings excepted to there 
was error. As part of the evidence on which 
the findings were made, the court, against the 
objections of Whitford, the plaintiff in error, 
■allowed a deposition of N. T. Cherry, taken de 
bene eeae under section 868 of the Revised Stat- 
utes, to be read, when it was made to appear 
before the reading that the witness was himself 
actuallv present in court ready and able to 
testify in the case if called. From the opinion 
filed on the decision of a motion for a new trial 
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(WJ^itfordY. Clark Qmnty, 18 Fed. Rep. 887), 
it appears that the court held the rule on this 
point " to be that when a deposition in a civil 
action has been duly taken, because the witness 
resides more than one himdred miles distant, 
said deposition is admissible, subject, however, 
to the nght of the adverse party to place him 
on the witness stand if present. Such is un- 
derstood to be the true nue, although decided 
cases are not fully in accord." But oy section [5241 
865 of the Revised Statutes it is expressly pro- 
vided, that ' 'Unless it appears to the satisfaction 
of the court that the witness is then dead, or gone 
out of the United States, or to a greater distance 
than one hundred miles from tne place where 
the court is sitUng, or that, by reason of age, 
sickness, bodily iimrmity, or imprisonment, ne 
is unable to travel and appear at court, such 
deposition shall not be used in the cause." This 
was first enacted in Uie Judiciary Act of Sep- 
tember 24, 1789, chap. 20, section 80, 1 Stat, at 
L. 90, and itbasbeen in force from that time until 
now. In Paiapeco Ine. Co. v. Soutkgater, 5 Pet 
617 [80 U. S. bk. 8. L. ed. 248], it was said, in 
reference to this Bf<"» vision, that •* the Act de- 
clares expressly that, unless the same (that is, 
the disability) shall be made to appear on the 
trial, such deposition shall not be admitted or 
used in the cause. This inhibition does not 
extend to the deposition of a witness living at a 
greater distance from the place of trial than one 
hundred miles; he beingconsideredpermaDentIv 
beyond'a compulsory attendance. The deposi- 
tion in such case may not always be absolute, 
for the party against whom it is to be used may 
prove that me witness has removed within the 
reach of a eubpcma after the deposition was 
taken; and if that fact was known to the party, 
he would be boimd to procure his personal at- 
tendance. The onus, however, of proving this 
would rest upon the party opposing the admis- 
sion of the deposition in eviaence. It is, there- 
fore, a deposition taken de bene eeee." And in 
The Samuel. 1 Wheat 15 [4 :24], Chief Justice 
Marshall said a deposition taken under the stat- 
ute de bene etae ** can be read only when the 
witness himself is unattainable." See also 
Harris y. WaU, 7 How. 698 [12:875J, and 
Rutherford v. Oeddei, 4 Wall. ^24 [18 : 844]. 
It thus appears to have been established at a 
very earl V date that depositions iakeadebene 
esse could not be used m any case at the trial 
if the presence of the witness himself was act- 
ually attainable, and the party offering the 
deposition knew it or ought to have Imown 
it. If the witness lives more than one hundred 
miles from the place of trial, no sfubpena need 
be issued to secure his compulsory attend- 
ance. So, too, if he lived more than one 
himdred miles away when his deposition was rssQi 
taken, it will be presumed that he continued 
to live there at the time of the trial; and 
no further proof on that subject need be fur- 
nished by the party offering the deposition, un- 
less this presumption shiol be overcome by 
proof from the oUier side. But if it be over- 
come, and the party has knowledge of bis 
power to get the witness in time to enable him 
to secure an attendance at the trial, he must do 
so, and the deposition will be excluded. Sue !i 
was this case. While the witness lived morr* 
than one hundred miles from the place of tri:d 
when his deposition was taken, he was actual- 
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ty in conit, ready and able to testify when his 
testimony was needed at the trial. His deposl- 
lion, therefore, was not admissible. TheruUngs 
of the dicuit courts have uniformly been the 
same way, so fiir as we know. While some have 
gone beyond the decision in Patapseo ln$, Oo, ▼. 
GouthgaU, none have fallen short of it Le»9ee cf 
Penm v. IngrcLham,% Wash. C C. 487, decided 
in 1811; JCettM nf Brawn v. OaUatoajf, Peters, 
€. C. 204, decided in 1816; PetHbone v. Der- 
ringer, 4 Wash. 0. C. 219, decided in 1818; 
RneeeU v. ABhlep, Hemp. 549; Weed r. Arm- 
etrong, 6 McLean, 44. 

As to depositions taken under a dedimut 
potntatem in accordance with section 866 of the 
Kevised Statutes, this provision of section 865 
does not apply, for it is expressly so enacted in 
that section. When the Statutes of the United 
Slates make special provisions as to the compe- 
tency or admissibility of testimony, they must 
be followed in the courts of the Umted States, 
and not the laws or the practice of the State in 
which the court is held when they are different 
Potter y. National Bank, 102 U. S. 165 [26: 1121; 
King v. Warthington, 104 U. S. 50 [26: 6541; 
Bradlev v. U. 8. 104 U. 8. 448 [26: 825]; JBb 
parte FUk, 118 U. S. 721 [28 : 1120]. 

The Judgment is retereed and the eauee re- 
manded, with,direetume for anew trial. 

True copy. Teet: 

James H. HofiuetmeT, COerk, Sup. Oourt^ U. 8. 
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VALLETTB DRY DOCK COMPANY. 

<8eeS.G. Beporter*8 ed. eZMSQ) 

Admiralty-^ealtage^drydoek, notaeubfeetqf-^ 
jurisdiction — " ealtage " and " ehipe and ve^ 
edt defined, and authorities reviewed. 

1. A dry dock is not a navlgablefltraoture intend- 
ed for transportation, and It is not, therefore, a 
flubjeot of safvage aervioe. 

2. A libel against a drv dock for salvage is not 
within the admiraltyjunsdiction. 

[No. 80.] 

Argued and submitted Dec, 6 , 18S6, Decided 

Jan, 10^ 1887. 

APPEAL from the Circuit Court of theUnited 
States for the Eastern District of Louisiana, 
AMrmed. 

The history and facts of the case appear in 
the opinion of the court. 

Mr. J. R. Beckwith, for appellants: 

Personal property, which is not an instru- 
ment or vehicle of commerce may be the sub- 
ject of a salvage service. *'In the Matter ef a 
Whale," 2 Hagg. Adm. 488, salvage was al- 
lowed for the resc^ie of a dead whale. The 
Federal Admiraltv Courts of Massachusetts 
have repeatedly allowed salvage for whales. 

Ohen V. Ru^, 8 Fed. Rep. 159; Taber v. Jen- 
ny, 1 Sprajfirue, 816; Bartlett r, Budd, 1 Low. 
Dec. 223; 8 Black Book of the Admiralty, 489. 
8<»e also 60,000 Feet of Timber, 2 Low. Dec. 64; 
tS Bales of Cotton, 9 Ben. 48. 

It seems clear, both from authority and upon 
principle, that to become charged with a Hen 
tor salvage, it is only necesssry that the proper^ 
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ty saved be personal or chattel property sunken 
in the sea, or afloat and adrift upon navigable 
waters, or cast ashore from the seas, within the 
dominion of admiralty, subjected at the timeof 
rescue to danger of beooming lost to the owner 
or liable to m destroyed by the accidents or 
perils of the sea or navigation. 
Mr. Alfred CMdthwe^, for appellee. 

Mr. Juitice BrtMmj delivered the opinion 
of the court: 

This is a libel for salvage filed in the District 
Court for the Bastem District of Louisiana by 
the owners of the steam tug CoL L. Aspin- 
waO, her master and crew, and the owner of 
the steam tug Joseph Cooper, and her crew, 
against the vallette Dry Dock Companv of 
New Orleans, to recover salvage for salving 
the Company's dry dock at Alders, opposite 
New Orleans, from sinking and becoming a to- 
tal loss. According to the allegations of the [6261 
libel, the said dry dock was run into by the 
steamship Clintonia, which did not obey her 
hekn, and by the force of the collision a large 
hole was broken into the side of the dock, ex* 
tending below the water line, and it began to 
fill wiui water, and commenced sinking, and 
would have sunk but for the exertions of the 
libelants, who hastened to its relief and applied 
their suction pumps in pumping out the water 
with which it was being filled, and thus at large 
expense and mudi trouble saved her from de- 
struction« The libel alleges that the Vallette 
dry dock is a large fioating vessel and water 
craft and artificial contrivance, used and capa- 
ble of being used as a means of transportation 
in water, and was of great value, having cost 
upwards of $200,000, and was largely and prof- 
itably engaired in the business of docking ves- 
sels for repairs in Uie Mississippi River, and 
the libelants claim that their services were of 
the greatest merit, deserving a 'reward of at 
least $5,000. 

The respondents pleaded, first, res judicata, 
alleging that a simihr libel for the same cause 
had been formerly filed in the same court and 
dismiraed for want of jurisdiction. This plea 
was overruled. Their second plea was to the 
effect that the case is not one of admiralty and 
maritime jurisdiction; that the assistance ren- 
dered l^ the libelants to the dry dock was not 
a salvage service; that the dry dock is not de- 
voted to the purpose of transportation and com- 
merce, nor intended for navigation; that it is 
nothing more Uian pieces of lumber fastened 
together and placed upon the water to receive 
vcisels for repair, and having engines used, not 
for Uie purpoee of locomotion from one place 
to another (of which, by its own resources, it 
is incapable), but solely to lower and elevate 
said dock, in order to receive vessels for repair; 
that it was always solely employed in the 
business of dockine and repairing vessels; thai 
at the time of the alleged salvage services it was 
moored and lyinff at its usual place where it 
had been located ever since the year 1866. 
Proofs being taken, the district court dismissed 
the libel upon the plea to the jurisdiction; and 
on appeal to the circuit court, the same decree 

was made. rAft<7i 

The facts found by the circuit court substan- L w^ J 
tiaUy corroborate the plea. They describe the 
dry dock as a structure contrived for the pui^ 
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poee of taking shlos out of the water, in order 
to repair them, and for no other purpose. They 
state that it consisted of a large oblong box, 
with a flat bottom and perpendicular sides; that 
in the year 1866 it had been put in position by 
being permanently moored by means of large 
chains to the right or Algiers bank of the 
Mississippi River, and was sparred off from the 
bank by means of spar^ to keep it afloat 
When it was desired to dock a steamboat or 
other vessel, it was sunk by letting in water 
until the vessel to be docked could be floated 
into it It was then raised by pumping the 
water out, leaving the docked vessel in a posi- 
tion to be inspected and repaired. It was fur- 
nished with engines, but thev could only be 
used for pumpmg, and the ary dock haa no 
means of propulsion, either by wind, steam or 
otherwise. It was not desimed for navigation 
and could not be practically used therefor. 
The circumstances of the collision and rescue 
were substantially as stated in the libel. As a 
conclusion of law, the circuit court found that 
the services of the libelants were not salvage 
services, and that neither that court nor the d&- 
trict court had Jurisdiction of the case. 

We have no hesitation in sayine that the de- 
cree of the circuit court was rignt A fixed 
structure, such as this dry dock is, not used for 
the purpose of navigation, is not a subject of 
salvage service, any more than is a wharf or a 
warehouse when projecting into or upon the 
water. The fact that it floats on the water does 
not make it a ship or vessel, and -no structure 
that is not a ship or vessel is a subject of sal- 
vage. A ferry oridge is generally a floating 
structure, hinged or chained to a wharf. Th» 
might be the subject of salvage as well as a dry 
dock. A oiOors floating bethel or meeting 
house moored to a wharf, and kept in place by 
a pding of surrounding piles, is in the same 
category. It can hardly be contended Uiat 
such a structure is susceptible of salvage service. 
A diip or vessel, used for navigation and com- 
merce, Uiotigh lying at a wharf, and temporari- 
ly made fast thereto, as well as her furniture 
and cargo, are maritime subjects, and are capa- 
ble of r^^iving salvage service. ''Salvage is a 
reward or recompense given to those by means 
of whose labor, intrepidity, or perseverance a 
■hip or goods have been saved from shipwreck, 
fire, or capture." 2 Bell, Com. 688, 7th ed. 
''Salvage,^ says Kent, "is the compensation al- 
lowed to persons by whose assistance a ship or 
its cargo nas been saved in whole or in part 
from impending danger, or recovered from ac- 
tual loss. Incases of shipwreck, derelict, or re- 
capture." 8 Kent, 245. Lord Tenterden de- 
fines it as "the compensation that is made to 
those persons l^ whose assistance a ship or its 
lading may be saved from impending peril, or 
recovered after actual loss." Abb. Shipping, 
554. Sir Christopher Robinson defines «uvage 
as follows: "Salvage, in its simple character, 
is the service which ^ose who recover proper- 
ty from loss or danger at sea render to the own- 
ers, with the responsitnlity of making restitu- 
tion, and with a lien for their rowarcL" The 
Theiii, 8 Hagg. Adm. 14, 48. This definition 
is adopted by Maclachlan, in h is treatise on 
Merchant Shipping, chap. Xm, p. 528. Sir 
John Nichol, m The Clifton 8 Hagg. Adm. 
117, 120, sajs: "Now suvage is not always 
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a mere compensation for work and labor; vari- 
ous circumstances upon public considerations, 
the interests of commerce, the benefit and se- 
curity of navigation, the lives of the seamen, 
render it proper to estimate a salvage reward 
upon a more enlarged and liberal scale. The 
ingredients of a salva^ service are, first, en- 
terprise in the salvors m going out in tempest- 
uous weather to assist a vessel in distress, 
risking their own lives to save their fellow 
creatures, and to rescue the property of their 
fellow subjects; secondly, the degree of dao- 
ffer and distress from which the property 
is rescued — whether it were in imminent peril, 
and almost certain to be lost if not at the time 
rescued and preserved; thirdly, the degree of 
labor and skill which the salvors incur and dis- 
play, and the time occupied; lastly, the value. 
Where all these circumstances concur, a large 
and liberal reward ought to be given; but where 
none, or scarcely any take* place, the compen- 
sation can hardly be denominated a salvage 
compensation; it is little more than a remuner- [629] 
ation pro opere et ldbore»** 

If we search through all the books, from the 
Rules of Oleron to the present time, we shall 
find that salvage is onlv spoken of in relation to 
ships and vessels and their cargoes, or those 
things which have been committed to, or lost 
in, £e sea or its branches, or other public nav- 
igable waters, and have been found and res- 
cued. 

It'is true that the terms "ships and vessels" are 
used in a very broad sense, to include all navi- 
gable structures intended for transportation. 
m a recent case decided by the Court of Appeal 
in England, which arose upon that part of the 
Merchant Shipping Act (17 and 18 Vict c. 104, 
§ 458) giving Jurisdiction to Justices of the peace 
in certain cases of salvage, "Whenever any 
ship or boat is stranded, or otherwise in dis- 
tress, on the shore of any sea or tidal water sit- 
uate within the limits of the United Einffdom,** 
it was held (overruling Sir Robert Phitlimore) 
that the woid "ship" would include a hopper 
barge used for receiving mud from a dredging 
madiine and carrying it out to deep water, 
though it had no means of locomotion of its 
own, but was towed by other vessels; it had a 
bow, stem and rudder, and was steerable. Lord 
Juetiee Brett said: "The words 'ship' and 'boat' 
are used; but it seems plain to me that the word 
'ship' is not used in the technical sense as de- 
noting a vessel of a particular riff. In popular 
language, ships are of different finds^barquecL 
brigs, schooners, sloops, cutters. The wora 
includes anything floating in or upon the wa- 
ter, built in a particular form, and used for a 
particular purpose. In this case, the vessel, if 
she may be so called, was built for a particu- 
lar purpose; she was built as a hopper barge; 
she nas no motive power, no means of progres- 
sion within herself. Towing alone will not 
conduct her; she must have a tudder; and, 
therefore, she must have men on board to steer 
her. Barges are vessels in a certain sense; and 
as the wora 'ship' is not used in a strictly nau- 
tical meaning, but is used in a popular mean- 
tog, I think that this hopper barge is a 'ship.* 
♦ * ♦ This hopper barge is used for carrying 
men and mud; sne is used in navigation; for 
to dredge up and carry away mud and gravel [B30] 
is an act done for the purposes of navigation. 
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Suppose that a saloon tMTffe^ capable of carry- 
ing 300 persons, is towed down the River Mer- 
•ev in oraer to put passengers on board of ves- 
sels lying at its mouth; she would be used for 
the purposes of nav^tion, and I think it 
equally true that the hopper barge was used in 
navigation." Ths Mac, 7 Prob. Div. 126; over^ 
ruling 8. (7. Id. 88. 

Perhaps this case goes as far as any case has 
ftone in extending the meaning of the terms 
••ship" or "vessel. Still, the hopper barge was 
u navigable structure used for the purpose of 
transportation. We think no case can be found 
which would construe the terms to include a 
dry dock, a floating bridge, or meeting house, 
permanently moored or attached to a wharf. 

There has been some conflict of decision with 
respect to claims for salvage services in rescu- 
ing goods lost at sea and found floating on the 
simaoe or cast upon the shore. When they 
have belonged to a ship or vessel as part of its 
furniture or cargo they clearly come under the 
head of wreck, flotsam, jetsam, ligan, or dere- 
lict, and salvage may be claimed upon them. 
But when they have no connection with a ship 
or vessel some authorities areagdnst the claim, 
and others are in favor of it. Decisions in fa- 
vor of the claim in reference to rafts of timber 
found fioatizig at sea were made by Judae Betts 
In the New York District (A Bctft of Spars, 1 
Abb. Adm. 485), and by Judge Lowell in the 
Massachusetts District (60,000 Feet of Timber, 
2 Lowell, 64), and against it by Chief Juetice 
Taney in the United States Circuit Court for 
the District of Marybmd {Tome v. ^ Oribs of 
Lumber^ Taney, Dec. 583), and by the Engli^ 
Court of Exchequer, in Palmer v. Bouee, 8 
Hurl. & N. 505. Perhaps the decisions in the 
last two cases were affected by local custom or 
statutory provisions. None of these cases, 
however, throw any light on the subject in 
hand. The case of ScUvor Wrecking Co, v. See- 
Uonal Dry Dock Co. reported in 8 Central Law 
Journal, 640, and the note appended thereto, 
may be referred to for an interesting discussion 
of the question. Judge Dillon, in that case, 
held that a dry dock is not a subject of salvage 
■ervice. 

Thejudgment of the Circuit Court ie afflrmed. 

True copy. Test : 

James H. MoKenney, Clerk, Sup. Court, U. 8. 



[58 1 1 WARREN H. MACE, Plff. in Err.. 

EDWARD M^.RRILL. 

(See 8. a Beportttr^ ed. 681-684.) 

Juriedictiofir-^grant of public landi to State— con- 
troverey between parites claiming under Staie — 
no federal queetion inwlvedr—preemption claim ^ 

L Where two parties claim lands which Congress 
bas grmnted to a State, one claiming a rig'bt to pur- 
ohase of the State, and the other clsLlmioK under an 
alleged location under the laws of the State, prior to 
the grant bv Congress, no federal question is in- 
TOlved and this court is without jurisdiction. 

2. The plaintiff in error, who seeks to establish a 
right to purchase from the State, set up a claim 
under the preemption laws, but did not rely upon 
It. It iMms .that this claim may possibly be as- 
serted In another suit. 

[No. 76.] 
tl9 U. 8. 



Submitted Dee. 6, 1886, Decided Jan. 10, 18S7, 

IN ERROR to the Supreme Court of the State 
of California. Diemiseed. 
The history and facts of the case sufficiently 
appear in the opinion of the court. 

Mesere, A.T. Britten, A* B. Browne and 
W. H. Smith* for plaintiff in error. 

Mr, Edward B. Merrill, for defendant in 
error. 

Mr, ChirfJvitice Waite delivered the opin- 
ion of the court: 

This is a suit begun by Mace, the plahitiff in 
error, against Memll, the defendant in error, 
in the District Court of Los Angeles County, fssEI 
California, pursuant to a reference by the Sur- "• ^ 
veyor-Oenend of the State, under section 8814 
of the Political Code of that State, which is as 
follows: 

" When a contest arises concerning the ap- 
provd of a survey or location before the Sur- 
veyor-Gteneral, or concerning a certificate of 
purchase or other evidence of title before the 
register, the officer before whom the contest is 
made may, when the question involved is as to 
the survey, or one purely of fact, or whether 
the land applied for is a part of the swamp or 
overflowed lands of the State, or whether it is 
included within a confirmed grant, the lines of 
which have been run hj authority of law, pro- 
ceed to hear and determine the same; but when, 
in the judgment of the officer, a question of 
law is involved, or when either party demands 
a trial in the courts of the State, he must make 
an order referring the contest to the district 
court of the county in which the land is situ- 
ated, and must enter such order in a record 
book in his office." 

The record shows that the S. E. i. Sec. 21, T. 
2 S., R 18 W.. S. B. M., was listed to the State 
of California by the Secretary of the Interior 
on the 21st of March, 1876, as part of the 600.000 
acres of land selected by the State under sec- 
tion 8 of the Act of Congress approved Sep- 
tember 94, 1841. chap. 16, 6 Stat, at L. 455, for 
the purpose of internal improvements. On the 
17th of November, 1874, Mace applied to the 
Surveyor-General of the State for tne purchase 
of this tract. His application was on file when 
the land was listed. Merrill, the defendant in 
error, also claimed the same tract from the 
Surveyor-Gkneral. His claim was based on au 
alleged location of the tract under the laws of 
Calffomia, and a payment therefor to the State 
in school warrants on the 22d of June, 1857. 
Such being the case, he insisted that the title of 
the State inur^ to his benefit under the provis- 
ions of sections 1 and 8 of the Act of July 23, 
1866, chap. 219. 14 Stat, at L.. 218, ''To quiet 
land titles hi California." Mace setup no title 
in himself under any statute or authority of 
the United States. His application was to the 
State, and he claimed unaer state authority 
only. It \3 true that if the State had the right 
to sell he might have the right to buy, but that 
right to buy would come, not from the United 
States, but from the State. The court below [583] 
decided that the State could not sell because it 
had already sold to Merrill, and that all the 
title it had was held in trust for him. Mace, 
in his petition, did indeed aver that he en- 
tered into the possession of the land In 1869, 
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with the intention of acquiring title from the 
United States by preemption, and that in 1878 
he filed in the proper office his declaratory 
statement and offered the necessary proof; but 
his claim in this case is not based on any such 
right, the prayer of his petition being only that 
it maybe adjudged that he "has the better 
right to purchase." If his rights under the 
preemption laws are superior to the title of 
Merrill under the State's selection, it may per- 
haps be made a subject of litigation in another 
suit, where his tiUe can be set up against that 
of MerrOl; but in this suit, which is only to 
establidi his right to buy from the State, no 
such questions can arise. His right to buy has 
no connection whatever with his claim of pre- 
emption; for, as he savs in his petition, " He 
made application to the Surveyor-Qenml of 
the State <^ Califomia under the provisions of 
Tide Eight of the Political Code of the State, 
to purchase, * * * which said application was 
in all respects made in conf ormi^ with the re> 
quirementp of the Code aforesaid, and which 
application has been ever since the date last 
aforesaid, and now is, on file in the office of 
the Surveyor-General aforesaid;" and "the 
plaintiff is the owner of a sdiool land warrant, 
and under which he claims the benefit of the lo- 
cation of said quarter section." Had this suit 
be^i instituted by Mace to establish a right su- 
perior to that of the State, growing out of his 
preemption claim, and to charge the State as his 
trustee on that acoount,the case would have been 
different; for then he would have set up a right 
under the preemption laws of the United States 
and, with a decision against him, he might be 
in a condition to have a review by this court. 
Inst^ui of that, however* he has contented him- 
self with seeking to buy from the State that 
which, it has been dedded, the Stato had no 
right to sdL 

It is possible, also, that, by the practice in 
California, Mace might have contested the tiUe 
of the State before the Sur\evor-Qencral, and 
had the case referred to the district court for 
the purpose of determining that title, and hav- 
ing a trust declared in his favor under the list- 
ing which had been made. The casps of T^/Ur 
V. Houghton, 26 Cal. 26, and Thomp»*n v. True, 
48 CaL 608, indicate that this might be done, 
but such, as we have seen, is not the purpose of 
this suit. For all the purposes of the present 
inquiry, the right of the State to have the lands 
listed under the Act of 1841 must be consid- 
ered as admitted, and the litigation confined to 
the contest between tbe parties as to which has 
the better right to buy from the State. Ac- 
cording to the respective claims of the parties, 
Merrilldid buy in 1867 and Mace made applica- 
tion to buy in 1874. Both claim under the State. 
If Merrill actually did buy, as he says he did, 
the title of the State inured to his benefit under 
the Act of Congress as soon as it passed from 
the United States. If he did not, then, so far as 
the record discloses. Mace might have had the 
right to buy when he made application for that 
purpose. The determination of this question, 
-as the case comes here, involves no federal 
right in Mace which has been denied him by 
the decision of the court below. We oonse- 
•quently have no Jurisdiction, and the cases of 
Itomis V. Ooionaw^l U. S. 879 |Bk.(28, L. ed. 
874]: McSta^ t. JMedtnan, 92 U. S. 728 
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767], and HatHngt v. Jackson, 112 U. 8. 28S 
[28:712], are direcUy to that effect Indeed, 
the case of Edstingi v. Jadbton is strikin^y 
like this in its matmal facts. 

l%ewit of error i$ dUmiuedfor want qfJU" 
riadicHon, 
True oopy. Test: 

James H. MoKenney* Qerk, Sup. Court, U- K 



IRON MOUirrAiN AND HELENA tiAlU [608] 
BOAD COMPANY bt al., PlffM. in Brr., 

V, 

ALBERT H. JOHNSON. 

(See 8. G. Beporter*s ed. 006-018.) 

FvrMle entry and detainer-^'^SkUute cf Arkan- 
mu— recovery tf p<krt of a raUroad— common' 
law rule. 

L TlDder the Statute of Arkansas relating to fOiw 
otble entry and detainer, part of a railroad may be 
recovered by a oontractor, who has been, by f oroe 
and violence, turned out of po oooBoi on after its 
oompletlon and before payment, 

8. In such an action questions relating to the ti^ 
lidity and oonstniotion of the contract are imma- 
terial. 

8. It seems that upon the facts presented forcible 
entry and detainer would He at common law. 

[No. 88.J 
Argued Dee. 10, 1886. Decided Jan. 10, 1887. 

F ERROR to the District Court of the United 
States for the Eastern District of Arkansaa. 
AMrmML 

The history and facts of the case sufficientlj 
appear in Uie opinion of the court. 

Meetre. Waiter H. Smith and John F. 
Dillon, for plaiDtilTs in error: 

The directors had no authority to authorize 
any stipulation delegating to the plaintiif the 
right to possess, use ana operate the defend- 
ant's railroad, if they did so the act was vXtra 
viree, and the plaintiff had no right to hold the 
road — ^to operate and use it The road so in his 
possebsion is not "lands, tenements or other poo- 
sessions" within the meaning of the Arkansas 
Statute of Forcible Entry and Detainer. 

See BeesY. Lawlees, Litt. (Ey.) Sel. Cns. 184. 

The whole class of decisioDS— such, for in- 
stance, as ttiose in which it is held that slat- 
utes providing for the redemption of real estate 
do not apply to railroads; Hammock v. Ld>an db T. 
Oo, 105 uTS. 77 (Bk. 26.L.ed.llll);thatstatute8 

Providing for the sale of real estate on execution 
o not apply to reXkovA^^Comngton Drawbridge 
Co. V. Shepherd, 21 How. 112 (16: 88); Mora- 
wetz, Corp. 2d ed. section 1125, and cases there 
cited; that mechanics' lien statutes are inappli- 
cable to railroads, unless clearly so expressed, 
or, when applicable at all, that the lien attaches 
to the whole road and not to a specitic pait of 
it (3 Wood, R § 208, and cases there cited)— 
these cases, we say, are grounded upon the 
one underlying' pnnciple that the roadbed or 
right of way of a railroad company is not real 
estate in the usu^ sense of the word, in its 
hands, for its uses, but is merely an anpurte- 
nance to the franchise. 

Mesere, A. H« Garland, J. 0. Tappan and 
John J. Homor, for defendant in error. 



Mr, Juttiee Miller deliver ^. the opinion of 
the court: 

119 U. S. 
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This Is a writ of error to the District Court 
of the United States for the Eastern District of 
Arkansas. 

The suit was commenced by an action of 
forcible entry and detainer brought by John- 
BOB, the present] defendant in error, adunst the 
Iron Mountain and Helena Railroad Company, 
and the St. Louis, Iron Mountain and Southern 
Railway Company was, in the progress of the 
case, made a defendant on its own petition. 
The action was to recover possession of eighteen 
miles of a railroad which Johnson had built for 
the defendant, and from which he had been 
ejected byf orce and yiolence by the Iron Moun- 
tain and Helena Railroad Company. On the 
trial before a jury Johnson recovered a verdict 
on whidi a judgment was entered for restitution 
to the possession of the road. To reverse this 
Jadffment Uie present writ of error is brought 

iJthough there is some controversy about the 
validity and effect of the contract under which 
Johnsob constructed and held possession of this 
eighteen mUes of road, part of a larger road of 
the defendant, the main facts on which his 
right to recover depend are simple and not 
much controverted. Whatever mav be the 
truth about the validitv andconstrucuon of the 
contract under which he built the road for the 
Company, it is f ullv established that, after he 
bad built it, and before they had |>aid him for it, 
he was in possession of it, usinff it by running 
his own locomotives over it; and that while thus 
in peaceable possession and claiming a right to 
bold it until he was paid for building it, he was 
tj force and violence turned out of this posses- 
son by the Railroad Company, its officers and 
agents. 

The Statute of Arlunsas relating to forcible 
entries and detainers is to be fouiS in chapter 
LXYn, Mansfield's Digest, as follows: 

"Sec. 8846. No person shall enter into or 
upon any lands, tenements or other possei^ 
ions, and detain or hold the same, but where 
an entry is given by law, and then only in a 
peaceable manner. 
1610] "Sec. 8847. If any person shall enter into 
or upon any lands, tenements or other possess- 
ions, and detain or hold the same with force 
and strong hand, or with weapons or breakinff 
open the doors and windows or other parts of 
the house, whether any person be in or not, or 
hy threatening to kill, niaim or beat ttie party 
in possession, or by entering peaceably and 
then turning out by force, or xriffhtening by 
threats or other circumstances ox terror the 
party to yield possession—in such case every 
person so offending shaU be deemed goflty of a 
forcible entry and detainer within the meaning 
of this Act" 

"Sec 8868. Nothing herein contained shall 
be construed to prevent anv party from pro- 
ceeding under this Act by filing his complaint 
and causinff an ordinary summons to be issued 
without filing the affidavit or giving the obli- 
gation hereinbefore required; and in all cases, 
when the judnnent shall be for the plaintiff, 
the court shalT award him a writ of restitution 
to carry such Judgment into execution." 

The main objection relied upon by plaintiff 
in error to the recovery of the plaintiff below 
Is that a railroad is not real estatCr nor such an 
interest in real estate that it can be recovered 
by actions applicable to that class of proper^. 

119 U. S. 



It is argued that a railroad is a complex kind 
of incorporeal hereditament, the possession ol 
which is not authorized to be changed by an 
action of forcible entry and detainer. "We do 
not think this objection would be a good one if 
in the State of Arkansas that action were left 
as it was at common law. The statute of that 
State, however, which, we have just quoted, 
materially enlarges the extent and opmtion of 
this action. The languaene of both sections 8846 
and 8847 makes it appucable to *'lands, tene- 
ments or otiier possesdons," and declares that 
"If any person shall enter into or upon any 
lands, tenements or other possessions, and detain 
or b'>1d them with force and strong hand, or 
with weapNons, * * * or frightening by threats- 
or other circumstances of terror the party to 
yield possession, in such case every person so 
offending shall be deemed guilty of a forcible 
entry and detainer within the meaning of this [611] 
AcC' 

We do not see any reason in the natui^e of tlie 
possession of a section of a railroad which takes 
it out of the language of this statute, or out of 
the general principle which lies at the founda- 
tion of all suits of forcible entry and detainer. 
The general purpose of these statutes is that» 
not regarding the actual condition of the title 
to the prop^ty, where any person is in the 
peaceable and qiuet possession of it, he shall not 
be turned out by the strong hand, by force, by 
violence, or by terror. The party so using force 
and acquiring possession may luive the superi- 
or title, or maj have the tietter right to the 
present possession, but the policy of the law in 
this class of cases is to prevent disturbances of 
the public peace, to forbid any person righting- 
himself in a caseof that kind by his own hand 
and by violence, and to rec^uire that the party 
who Jias in this manner obtained possession shall 
restore it to the party from whom it has been 
so obtained; and then, when the parties are in 
itatu quo, or in the same position as they were 
before the use of violence, the party out of pos- 
sesion must resort to legal means to obtain his 
possession, as he should have done in the first 
mstance. This is the philosophy which Ilea 
at the foundation of all these actions of forcible 
enl37 and detainer, which are declsored not to 
have relation to the condition of the title, or to 
the absolute right of possession, but to compell- 
ing the par^ out of possession, who desir^ to 
recover it of a person in the peaceable posses- 
sion, to respect and resort to the law alone Uy 
obtsin what he claims. 

It occurs to us that this principle is as fully 
applicable to the possession of a railroad, or a 
part of a railroad, as to any other class of 
landed interests; and in fact that, of all own- 
ers or claimants of real estate, large corpora- 
tions, with vast bodies of employees and serv- 
ants ready to execute their orders, are the last 
persons who should be permitted to right them- 
selves by force. The language of the presid- 
ing judge in his charge to the jxuy in this case 
meets our entire approval, and we quote from 
it as follows: 

"The law wHl not sanction or support a pos- 
session acquired by such means, but will, on the 
contrary, when appealed tointhisformof action, 
compel the paity who thus sains possession 
to surrender it to tlie party wnom ne dispos- i ai oi 
sessed, without inquinng which party owns the ** * 
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property or has the legal right to the possession. 
if the law was otherwise, lorce, the exhibition 
and use of deadly weapons, and threats of per- 
sonal violence, would speedily take the place 
of lawful and peaceful methods of gaining 
possession of property. The law compels a de- 
fendant, found guilty of a forcible entry and 
detainer, to restore the possession. After he 
has restored the possession so forcibly and 
wrongfully aoquired, he can then proceed in a 
lawful manner to assert his claim to the prop- 
erty; but he cannot have his legal rights to the 
property, or its possession, adjudged or deter- 
mined in the action of forcible entry and de- 
tainer, when, by his own admission or the 
proof in the case, he is shown to be guilty of a 
forcible entry and detainer. If, therefore, you 
find that the plaintiff built the eighteen miles of 
road in controversy, and had been in the quiet 
and peaceable possession of the same from the 
time of its completion, claiming the right to 
such possession under the contract, and that, 
while so in the quiet and peaceable possession of 
the road, Bailey, the president of the defendant 
corporation, with a force of men acting in the 
name and on behalf of the defendant corpora- 
tion, by force and strong hand, or with weapons, 
or by threatening to kill, maim or beat, or bv 
such words and actions as have a natural tend- 
ency to excite fear or apprehension of danger, 
drove the plaintiff's agents or employees out of 
his cars and off the road with the declared pur- 
pose of retaining the possession of thesame,then 
the defendant cor|)oration is guilty of a forci- 
ble entry and detainer within the meaning of 
the statutes of this State, and the plaintiff is en- 
titled to your verdict" 

lu this view of the case nearly all the ques- 
tions raised by counsel for plaintiff in error, in 
regard to the contract uncfer which Johnson 
built this eighteen miles of road, and held pos- 
session of it, and his right to hold possession, 
are immaterial. The Jury must have found, 
under this charge, that he was in the peaceable 
and quiet possession of the property, and was 
ejected from it by the force and violence and 
[6131 ^^^^^ doing of the Iron Mountain and Helena 
** Railroad Company. They were not bound to 

inquire any further, nor are we bound to an- 
•wer other questions. 
The judgment of the Diitriet (hurt i$ affirmed. 
True oopy. Test : 

James H. MoKenney, Clerk, Supw Oouri, U. B 



JBe Vwrie: 

rm^i In the Matter of MRS. E. J RALSTON and 

Her Husband. 

(See 8. 0. Beporter^ ed. eiS-SUk) 

Practiee-^rrfueai cfderkcfitate eourtto tram- 
mit copy of record — no writ of error — thie 
court has no juriedieticn — ^mandamus doee 
not He — aXUnoanee of supersedeas — validity 
qf — vacation (f-^whether judge of itate court 
cam aUovD writ of error to thie court. 

1. It Is not the dutj of the clerk of a state oourt 
to transmit a oopy or the record of a case, deter- 
mined in such court, to this court, until there Is a 
writ of error to which tt can be annexed and with 
which It can be returned. 

2. Where no writ of error has in fact been Issued, 
this court is without Jurisdiction of the suit, and 
oannot by mandamue require the clerk of the state 
oourt to oransmit to it a oopy of the record. 
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8. A stip^rMdeos allowed bya iustloe of this oourt 
under a mistaken supposition that a writ of errot 
had been issued, has no legal effect; but this oourt 
Is without Jurisdiction to vacate the order. 

4. A auvenedeae oannot l>e allowed ezoept as an 
taiddent to an appeal actually taken, or a writ of 
error actually sued out, 

6. It Mcma that It Is verr doubtful whether the 
clerk of a state oourt can Issue a writ of error to 
this court un the allowance of a judge of the state 
court. 

[Na 5, Orig.] 

Petition filed Oct, tS, 1886, Rule granted. Not, 
8, 1886, Aryued, and motion to vacate super- 
sedeas tutmitted Dec, tO, 1886, Decided 
Jan, 10, 1887. 

ORIGINAL. Petition for mandamus, and 
motion to vacate order allowing supersedeas. 
Denied. 
The facta are given in the opinion. 
Mr. S. Prentfss Niitt» for petitioner. 
Mr, James Lowndest in support of mo- 
tion. 

Mr. Ohirf Justice Waiie delivered the opin- 
ion of the court: 

-This is an application for a writ of manda- 
mus requiring the clerk of the Supreme Court of 
the State of Louisiana to transmit to this court a 
true copy of the record in that court of a judg- 
ment in the suit of the British and American 
Mortgage Company a^nst Mrs. £. J. Ralston 
and ner husband, omitting therefrom certain 
portions not nuiterial to the federal question in- 
volved. From the showing made it sufficiently 
appears that the Judgment was rendered April 
6, 1886, and that on the Slst of May, 1886, the 
Chief Justice of the state oourt allowed a writ 
of error to this court, "on furnishing bond, 
with security, according to law, for one thou- 
sand dollars, not to operate as a supersedeas." 
No writ was, however, issued in fact, but the 
order of allowance with the petition therefor, 
^as filed in the office of the clerk of the state 
court, "and a demand made on the clerk 
♦ ♦ ♦ for a copy of the record." According 
to the statements in the petition, the clerk re- 
fused to give such a transcript unless it should 
include everything used on tne trial in the state 
court, but the petitioner wanted only such parts 
of the record as were necessary to present the 
single question of which this court had Juris- 
diction. 

After the allowance of the writ by the Chief 
Justice of the state court, on application of the 
petitioner, Mr, Justice Woods, the associate 
justice of this court allotted to the Fifth Cir- 
cuit, made this order, evidently supposing that 
a writ of error had actually been inued: 

"A writ of error having been allowed in this 
case and a bond given and duly approved, with- 
out an allowance of supersedeas, though the 
right of supersedeas is claimed hv Mrs. £. J. 
Ralston,* the plaintiff In error, it u ordered that 
further proceedings to enforce executory proc- 
ess in execution sought to be enforced in this 
case in the Supreme Court of Louisiana, or in 
the district court from which the case was ap- 
pealed to said Supreme Court of Louisiana, be 
suspended until the further order of Uie Su- 
preme Court of the United States." 

From this statement it is apparent that we 
have no authority over the clerk in the matter 
about which the mandamus is asked. As no 
writ of error has in fact been issued, we have 
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DO iurifldiction of the suit MtuHna v. Oataioi, 
6 Wall.868 [78 U. S. bk. 18, L. ed. 8111; Amrftt- 
rant.Tutrias v. Waiaon, 108 U. B. 278 [26: 447], 
Waiving the question whether the clerk of the 
stnte court could issue the writ on the allow- 
ance of the Chief Justice of that court, which, 
to say the least, has never yet been held by 
this court, MeDoiwgh Y^MiUaudon,^ How. 698 
ri 1:787], it is sufficient to say that he never has 
done so, and, so far as this record shows, he 
has never been asked to do it. Certainly it has 
been the prevailing custom from the beginning 
for the clerk of this court, or the clerk of the 
circuit court for the proper district, to issue 
the writ, and for such a writ to be lodged with 
the clerk of the state court before he could be 
called on to make the necessaiy transcrii)t for 
«se in this court. Consequentljr, the simple 
lodging of the allowance with him cannot be 
considered as a demand for the writ; and be- 
sides, this proceeding is not to require him to 
issue the writ, but to furnish a transcript to be 
annexed to and returned with the wnt (R 8. 
§ 997), which it is not his dutv to give until 
there is a writ to which it can be annexed and 
with which it can be returned. T?ie application 
fcr the mandamus is consequently dented, 

Pendine these proceeding for mandamus 
the British and American Mortgage Companv 
has filed a motion to vacate the supersedeas al- 
lowed by Mr, Justice Woods. But, as no writ 
of error has ever been issued, that order has no 
legal effect. A supersedeas cannot be allowed 
except as an inciaent to an appeal actually 
taken, or a writ of error actually sued out. 
We, however, are as much without Jurisdiction 
to vacate the order of the Justice as he was 
without jurisdiction to grant it. 

Consequently^ the motion to vacate must be 
denied, although the order as it stands is ^no 
9alid$^, 
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CHRI8T0PH RIESSNER Aiii> CHARLES 

E. METER. 

(8ee& a Beporter*B ed. tSL-etaJ^ 

Liters patent for improwmeniin h^dra-carbon 
stoves-^onstruetian cfjlrst eUUm, 

L The flnt olalm of letten paseot N«iw 17788i, for 
«n Improvement In hydro-oarbon stoves, must be 
oonflned to the use of a perforated top platego the 
oylinder harlnir the funottons and mooe o^perm- 
tion set forth In thespeoifloation. 

8. Said llzst olaim to not infringed by a stove In 
whloh the hot air cylinder rests on three equidis- 
tant stmts, extending from Its base to the waU of 
the water chamber. 

[No. 98.] 
Argued Dec. 16, JIS86. Decided Jan. 10, 1887. 

APPEAL from the Circuit Court of the United 
States for the Southern District of New 
York. Affirmed. 

The history and facts of the case appear in 
Che opinion of the court. 
Mr. Arthur ▼• Brieaen» for appellant 
Vr. B. F. Lee, for appellees. 

Mr. Justice Blatchford delivered the opin- 
iou of the court: 
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This is a suit in equity brought for the A^ 
leged infringement of letters patent No. 177334, 
granted to Abner B. Hutchins, May 16, 1876, 
for an improvement in hvdro-carl>on stoves. 
The specification and drawings are as follows: 

"The obiect of this invention is to produce a 
stove which can safely and easilv be heated 
by the combustion of a hydro-carbon or oil in 
a similar ntanner to that in common use in 
illuminating lamps. 

The invention consists of the following de- 
vices: The vessel or chamber containing the oil 
or hydro-carbon is submerged in water, so as 
to always keep the said oil vessel or chamber 
cool, and thereby free from explosive or other [68£ 
accident. The water vessel is covered witb a 
perforated metal plate, which forms the base of 
the hot air cylinder, on the top of which the 
culinarv or other vessels to be heated are placed. 
Vertical tubes or flues are placed in the hot air 
cylinder in such positions as to act aschimncvs 
for the burners. Idica windows are placed m 
the sides of these flues or chimneys in such po- 
sitions as as to enable the operator to observe 
the flame of the burner and to regulate the same 
as circumstances may require. 

The invention will be readily understood by 
reference to the accompanving drawings, of 
which figure 1 is partly an elevation and partly 
a vertical section Of the improved stove. Figure 
2 is partly a plan and partly a section of the 
same. In this view the half of the top plate 
only is removed, so as to disclose the construc- 
tion of the hot air cylinder and tho flues or 
chimneys. Figure 8 is a sectional plan of the 
stove, taken just below the top plate of the 
water chamber, and showing a part of the top 
plate of the oil vessel or reservou* broken out. 

The base of the stove consists of a vessel, A, 
restmg, for convenience, on short legs a. Thb 
vessel is intended to contain water, and has a 
top plate. A', which is preferably made of cast 
metal, and strong enough to support all the 
parts of the stove which are above it. This plate 
A' is annular in form if the stove is of general 
cylindrical construction (which Is preferable to 
other forms), the central opening in the sai(* 
plate being nearlv equal in area to the sectional [634 ] 
area of the hot afr cylinder C, which rests upon 
it Concentrically arranged around this central 
opening is a series of prorations, a*, through 
which atmospheric air passes down into the top 
part of the vessel A, and thence up throu^ tho 
hot air cylinder and its chimneys. 

The reservohr or vessel B, in which the oil ot 
hvdro-carbon is put for use hi this stove, ia 
placed within the vessel A, and the bottom of 
the vessel A may likewise constitute the sup- 
port for the bottom of the vessel B, and there 
will be an intervening chan^ber, B', between the 
sides of the vessel B and its inclosing vessel A, 
and the sides of the vessel A will extend up one 
or two inches (more or less) above the top of 
the vessel B. while in use the annular cham- 
ber B' will be flUed with water, and water will 
also cover the top of the vessel B, which said 
vessel and its contained fluid will thereby be 
always kept at a low temperature, and accident 
from the ignition or explosion of the oil or 
hydro-carbon will thus be rendered impossible 
by this water covering. A tube, b, extends 
from the vessel B up tlm)ugh one of the perf o 
rations or apertures a', and serves as% means 
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of flffing tbe Tcnl B. A miuble acnw i»p 
d(MM the top eod of this tube. A pipe or rain, 
if, iMdi from tbe cb&mber B to the oiildde of 
A, f(» tbe purpOM of dnwlag off the water 
whcD tt ttecomea heated, at when the occa^o 




. , Water ma; easllj be ponied Into 

tte TOMol A tluou^ the apertoiea a'. 

Tbe wick tnbea D u« attached to the top of 
Om veatel B, and tbe wick used to condnct the 
«0 frim B to the flame la operated In the usoal 
nannsr of tnamlnadng lampa. The rollers for 
«08 
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moving the wicks ap and down are Inclowd in 
caslnga or houslogi S, and m operated b; the 
tbumb wheels T,tlhe stems / of which paM 
through tubee E', that are attached tlehtlj to 
the ends of the housings E, and pass Uirough 
the tide of the vessel £. Care must be taben 
to have all of the parts of D B E' that lie with- 
in the water way of A perfectly water tight, so 
as to prevent the lea^«e of the water either 
Into the vessel B or outside of A. 

The hot-air cvUnder C Is preferably built of 
sheet metal, and Is hinged to lis base plate A' 
by the hinge e at the bock side of the stove, so 
as to permit the top parts of the slave to be 
tippea back out of the way of trimming the 
wicks, or for other purpoees. A finely petfo- 
rated diaphragm, G, covers the central opening 
of the base plate A' bdow tbe hot-air cylinder, 



A diaphragm H, wltb- 

, and near its base, la 

fixed, by riveting or otherwiBe, to the ddea of 
the said cylinder. Portions of this diaphragm 
are formed Into conical flame caps A, for cr- 



use in illuminating lamps. 

Above tbe diaphragms, H, tubes orcblnmey* 
I confine the hot gasee and products of com- 
bustion from the &mea of the bumeia within 
proper llmlla for the efficient action of the bum- 
era. These tubee or cbimnm I extend from 
thedlaphngmH to the topof tbe hot-air cylin- 
der and are preferably made of sheet meial. 
The shell of the hot-air cylinder C forms one 
■Ide of each of these chimueva, and In this side, 
whldi Is common to both toe cylinder and the 
chimney, a small mica window, K, is placed, 
80 u (o enable tbe operator, from without, to 
see and regulate tbe flame of the bumeis by 
tumlngtbe thumb wheel F, as required. For 
■impUdtyot construction I cutaperturcslc tbe 
aide of tbe bot-air cylinder, suitable for tbe 
windows E, and through these apertures por- 
tions 'of the metal of the chlmnev plates are ex- 
tended, which sold portions are bent over in the 
form of grooves, A, as in figures 1 and S, forth» 
reception of the mica plates that an to forn^ 
the windows. 

The top of the hot-air cryllnder is covered 
with a cast metal plate, L, that serves as a rest 
for whatever vessel is to be heated on this stove. 
The plate L la pco^orated with spenures over 
the chimneys, and also over tbe hot wells of 
the cylinder C, as well as in the portions Iving 
outside of the cylinder, thus penuittlng all <3 
tbe heat senerated to reach the vessel on lop of 
the plate% and thereby be utilized. The in- 
tense heat fanparted to tbe plates of the chim- 
neys I and plate L, and reflected thence back 
upon the hot gases pasdng through and about 
these parts, will be quite sufficient to consumo 
all of the smoke, and there will. In oonsequence, 
be no emis^on of unpleasant odors from im- 
perfect combustion. The top surtece of the 
plate L is provided with ridges t, that keep tbe 
vessels placed thereon from obstructing the 
openings in the said platen" 

The claims are these: 

"1. The water vessel A, wKh Its perforated 

top plate A' and hot«ir cylinder 0, hinged at e 

to plate A', and lop poforated plate L, all ar- 
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nrnged and connected together substantlaUy a« 
ana for the purpose set fbrth. 

2. The chimneys I, having one of their sides 
formed by the hot-air cylinder C. to which 
they are connected by the eroove clips k, that 
also receive the mica winoows K, as and for 
the purpose set forth." 

It is contended that the defendants infringe 
the first claim. The circuit court dismissed the 
bill (16 Fed Rep. 919), holding that there was 
no infringement. The plaintifi has appealed. 

One of ^e elements in the first claim is the 
"perforated top plate A' '* being the top plate 
to the water vessel A. It is described as annu- 
lar in form. If the stove is cylindrical, with a 
centra] opening. The spedncation then says: 
"Cioncentrical^ arrangea around this central 
opening is a series of perforations, a', through 
which atmospheric air passes down into the top 
part of the vessel A, and thence up throueh 
the hot-air cylinder and its chimneys." In the 
defendant's stove the hot-air cylinder rests on 
three equidistant struts, which extend from the 
base of the cyMnder to the wall of the water 
chamber, and thus the weight of the cylinder 
and of the utensils upon it is thrown against 
such wall instead of on the bottom of the water 
chamber. Of course, there is an open space 
between every two of the struts, through which 
•paces air passes freely. The circuit court held 
%hat the arran^ment of the three struts was 
not the plaintiff's perforated top plate A^ be- 
cause the struts did not perform the office 
whidi required the plate with perforations, 
that office being, as described in tne specifica- 
tion, to cause the air to pass "down into the 
top part of the vessel A, and thence up through 
the not-air cylinder and its chimneys." We 
are of opinion that the first claim of the plaint- 
iff's patent must be confined to the use of a 
perforated top plate to the cylinder, havhig the 
functions ana mode of operation set f onh In 
the specification, and that, as the defendants 
do not have such a perforated top plate, or any 
equivalent for it» th^ do not inmnge. 

Deeres qfflrtMd, 

True copy. Test: 

James H. MoKenney, derk. Sap. Oourt, V. 8. 



EDWARD IVIN80N, Appi^ 
e. 
CHARLES H. HUTTON aot JOSEPH 
CAREf BT AL., Copartners as Cabbt 



(See 8. 0. Reporter** ed. 60i-60B.) 

BeUam cf mortgage on margin of reoord-^parol 
evidence, inadmissible to contradict or gual- 
^fy~^oonaitruetion of contract, 

1. Parol erldenoe to Inadmtosible to oontradlot or 

Sialify the entry of its dtocharge on the margin of 
e record of a mortgage. 

Z, Upon the facts found by the oourt below, the 
evidence to question, if given full elTeot, would not 
Impeaoh the validity of the discharge, it not being 
within a special agreement set up in defense. 

[No. e9.] 
Arguoi Dee. f, 1886. Decided Jan. 20, 1887. 

APPEAL from the Supreme Court of the Ter- 
ritoiyof Wyoming. Affirmed. 

tl9 U. S. 



The history and facts of the case appear in 
the opinion of the court 

Messrs. J. M. Wilson and S. ShellalMuv 
^r, for appellant: 

It is impossible to deny that both these in- 
struments were hi the minds of the parties at 
the date of the release, and the question met by 
the rejected evidence was strictly and clearly 
a latent ambiguity. 

Patchy. White,in U. S. 210 (Bk. 29, L. ed. 
860), and cases cited. 

It is always competent to imt the court, by 
parol evidence, into the positions of the partiea 
at the time the contract was made. This is 
especially true of instruments like a release^ 
which is only a receipt in its nature. 

See Tfun^ngtanv. Smith, 8 Wall. 1 (75 XT. S. 
bk. 19, L. ed. 861); Confederate NbU Oase, 1» 
Wall 648 (22 : 196); Bradley v. Washington, 
etc. 8. Packet Oo. 18 Pet. 89 (10: 72); U. 8. v. 
Peck, 102 U. S. 64 (26: 46). 

Mr, W. W. Corlett, for appelleei. 

Mr. Justice Miller delivered the opinion of 
the court: 

This is an appeal from the Suraeme Court of 
the Territory of Wyoming. The suit was 
brought by Edward Ivinson, the appellant, in 
the District Court of the Second Judicial Dis- 
trict of that Territory, to foreclose a mortgage 
on certain real estate, made to him by Charles 
H. Button. To the bill Joseph M. Csiey and 
R. Davis Carey are made defendants, upon an 
allegation that the^ claim some kiterest in the 
property. The defendants made a Joint an- 
swer, in which they all set up a full release of 
the mortgage and satisfaction of the debt by 
Ivinson before the defendants Carey obtained 
their interest in the property; and whether this 
be true or not is the only point in the case. 

It is not denied that when the defendants, 
the Careys, were about to let Button have 
$10,000 on this land, and take absolute deeds 
of conveyance for it, they required that the 
title to it should be inade dear and relieved of 
Ivinson's mortgage. Thereupon Ivinson made [605] 
an entry on the margin of me record of the 
mortgage, as follows: 

"I hereby acknowledge satisfactkm in full of 
the debt for which this mortgage was given to 
secure, and hereby discharge and ctSkoA the 
same, this sixth day of Cctoher, 1877. 

"E. IvnrBOH. 

"Attest: J. W. Meldrum, Register of Deeds.** 

The Supreme Court of the Territory, from 
which this appeal is taken, made a finding of 
facts by which we are to be governed in the de- 
cision of this appeal. From this finding it ap- 
pears that in April, 1878, Button made hia 
promissoiT note to Edward Ivinson for 
$18,582.64, with interest, and that on the same 
day he executed the mortgage which is the 
foundation of this foreclosure suit to secure the 
payment of the note. Subsequent to this, 
Ivinson asserted that a mistake had been made 
in computing the balance due him in the set- 
tlement on which the note and mortgage were 
fl^ven, and that they Aould have been for 
$17,618.66, instead of the sum actually put in 
die mortgage and note, making a difference of 
$4036.12. Ivinson brought a suit to correct 
this mistake, which finally came to the Supreme 
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Court of the United States where he prevailed, 
obtaining a decree for the correction of the 
mistake in the note and mortgage. These pro- 
ceedings lasted from August, 1878, to March, 
1879. 

Pending this controversy, however, Ivinson 
and Hutton made a written agreement to ad- 
just their differences, other than this contro- 
versy, but it was expressly agreed that the con- 
troversy, then pending in this court, was left 
out of the settlement by the following lan- 
guage: "Provided always, that nothing herein 
contained shall be construed in anywise to 
affect the rights of the parties hereto in said suit 
between them now depending in the Supreme 
Court of the United States." 

This agreement was made on the Slst of May. 
1877, and is marked Exhibit D in the record 
before us. On the 6th day of October, 1877, 
Ivinson, Hutton, and Joseph M. Carey were at 
[606] the court house in Laramie City, for the pur- 
pose of concluding a loan of $10,000, which 
Carey was about to make on behalf of himself 
and orother to Hutton, to enable him to pay 
his debts, including a Judgment in favor of 
Creighton against I^mison and Hutton, amount- 
ing to nearly $6,000. This loan was to be se- 
cured by real estate, part of which was covered 
by Ivinson^s mortgage. Before paying over 
the money to Hutton, Carey requirea of Ivin- 
son and Hutton that Hutton's property should 
be released from idl incumbrances, and Ivin- 
son entered on the margin of the record of his 
mortgage the discharge which we have already 
transcribed. 

The court then further finds as follows: 

"That said discharge was not made in ac- 
cordance or in pursuance of the agreement of 
the 8l8t of May, A. D. 1877, above recited, 
marked Exhibit D, but was an absolute, un- 
qualified release and cancellation of the mort- 
gage. The court further finds that the value 
of the property mortgaged was not less than 
twenty thousand dollars. 

"4 On the trial of the case in the district 
court the testimonv of eight witnesses; to wit, 
Edward Ivinson, M. C. Brown, J. M. Carey, 
Charles H. Hutton, Stephen W. Downey, Wal- 
ter Sinclair, H. B. Rumsev, and J. W. Blake, 
which had been taken beiore J. W. Meldrum, 
master in chancery, was read In evidence. To 
so much of said e^dence as was intended to 
vary, explahi, or contradict or qualify the en- 
try of the discharge on the margin of the rec- 
era of the mortgage by Ivinson the defendant 
excepted aa incompetent This court holds 
that said exception was well taken, and that 
parol evidence was not competent for that pur- 
pose or to prove that the discharge was inade 
In accordance with Exhibit D. 

"5. But the court further holds that if said 
parol testimony was properly admitted for said 
purpose, that it is not sufficient, that it does not 

Srove any qualification or modification of the 
ischarge as entered on the record, nor that 
said discharge was made in accordance with 
the agreement of the 81st of May, marked Ex- 
hibit!). 
"6. This court makes no finding upon the 
0071 question whether the $4,036.12 was paid by 
Hutton at the time of the discharp; of the 
mortgage or at any oUier time, holding the de- 
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cision of that question unnecessary to the de- 
termination of this suit." 

On these finding the bm of complaint c' 
Ivinson was dismissed. The conveyances of 
the property in controversy, which were made 
by Hutton to the Careys, are absolute deeds 
on their face, and both the Careys and Hutton 
insisted in their answer that Uie note and mort- 
gage were absolutely discharged and satisfied 
according to the terms of the mdorscment made 
by Ivinson on the record of the mortgage 
This is also the finding of the Supreme Court 
of the Territory. The argument used in oppo- 
sition to this is that the supreme court aoa tho 
court below erred in rejecting the evidence 
mentioned in the fourth finding of fact, and it 
is insisted that because of the error in this re- 

3»ect the entire decree should be reversed, 
ut, in point of fact, this testimony was read 
in evidence in the lower court, notwithstanding 
the objection of the plaintiff, and was consid- 
ered for what it may possibly be worth also in 
the supreme court; for that court, in its fifth 
finding, says that if said testimony was prop- 
erly admitted for the purpose claimed, that it 
is not sufficient and does not prove any quali- 
fication or modification of the aischarge as en- 
tered on the record, nor that said discharge wnf 
made subject to the agreement of the 31 st of 
May, marked Exhibit D. It will be seen that 
the controversy mainly hinged upon the ques- 
tion whether the discbarge on tne- margin ol 
the record of the mortgage made by Ivinson 
was made subject to this written agreemcDl 
with Hutton; namely, that the controversy con- 
cerning the $4,036.12 involved in the suit then 
pending in Uie United States Supreme Court 
was excepted out of the adjustment of their dif- 
ferences, evidenced by Exhibit D, and that this 
question should be governed by the final de- 
dsion of that suit. 

On this issue the court distinctly finds that 
said discharge was not made in accordance 
with or in pursuance of that agreement, but 
was an absolute and unqualified release and 
cancellation of the mortgage, and that, if said 
parol testimony was properly admitted, it does 
not prove that the discharge was made in ac- 
cordance with the agreement above referred 
to. It is, therefore, entirely immaterial whether 
the supreme court was right in holding that 
the exception to the parol evidence taken in 
the court below was error, since it further 
holds that, giving full effect to that evidence, 
it does not prove anything to impeach the force 
and effect of the language of the discharge and 
release of the mortgage and note. 

We do not ikirOc, on the finding tf faeU 
madeby the Bupreme Court, that there %$ anw 
doubt of the eorreetneee (f its final decree, and U 
ie, thorrfore, n^fflrmed. 
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Fhrtdoiun tf mortgana—mle wtdtr latter of 
hto iaertti, talid— action firpoMemum — so-, 
lidilff of morlgagt eawMt be qtteiUontd — wfft 
Joined at wiit/imdanl— poiftw of wift to mort- 
goi/ohtrfroparty to locnn debt if Jauband. 
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Statement tiy Mr. Jvttiee Field : 
Thta wBs an action for tbe posgeasion of k 
tract of lacid contftlnlDg thirteen acres and a 
quarter of an acre in Hwtnomab Countj', On- 
gon. The plaindfC b a citizea of New York 
aid tbe defeudaota are citi/^ns of Oreeoo. In 
' lie complaiot they are alleged to be nusband 
and nife, tbougb tbey are oot nied ta auch, 
and DO aTcrmait fouiuud npon that relatlotubip 
ia made; thev are sued dmplf a« partiea In oo- 
cupacion of tbe r 'miaee. 
[MSI The complaint itllegee tbat the plaintiff Is the 
owner in tee of tbe land and lawfully entitled 
to ita possesabn, describing It; that the defend- 
■nta are In ila poeBesslon and wrongfully with- 
hold it liom btm; and that the proper^ la cf 
the value of tlB.OOO. 

The defenoani, Colbnm Barrell, answered 
tbe complaint, aetdng np that the plaintiff do- 
islgna title throiigh a conveyance from WUllam 
8. Ladd and wife, dtliens ol Oregon, bearing 
date on the SStb day oS September, 1882,whl<£ 
waa executed colluatTdy, with the sole Intent 
of giving the federal court JnrMiction of tbe 
acnoa, and with tbb understanding tbat at 
aome future dme the land or ita proceeds should 
1)6 recoQTeyed to them. The defendant fur- 
ther answered that be defended only for two 



the poaeeB^n thereof, and aDeged . . 
the owner himself and entitled to Ita poaseasfon; 
that as to the other part of tbe tract described 
Id the complaint, consisting of eleven acres, he 
waa merely a tenant of Auielia J. BarreQ. 
The answer also setup that the plaintiff deraigna 
title through an instrument purporting to be a 
conveyance absolute, executed ny the defend- 
ants to Ladd, bearing date on the IBth of Jan- 
nary, 1877, Mtd tbat such conveyance was in- 
119 C. 8. 



Joined with blm In the action; and that the 
complaint did not state facta aufflcient to con- 
stitute a cause of action, because, she being 
sued as the wife of her codef endaot, there were 
no allocations In the complaint of a cause of 
action Jti^hlch she. as such, was responsible. 

Tbe coiirt overruled the demurrer, and Au- 
relfa answered, setting up, as in the answer of 
Ckilbum Barrell, the collusive character of the 
conveyance of Ladd and wife to tba plaintiff 
on the S8tb of Septemba, 18SS, under which 
be asserts titie to the premises; and, further, 
that she defended merely for eleven acres, as to 
which she denied the ownersblp of the plaint- [63B] 
iff, or bb right of possession, and alleged tbat 
she la the owner herself antf rightfully entitled 
to its poaseasion. Bbe also set up, as in Colbum 
Barren's answer, the conveyance by the de- 
fendants to Ladd, through whom the plaintiff 
claims the eleven acres, dated January 18, 18T7. 
and avers that such conveyance was intended 
as a mortgage on ber sepamie estate as security 
for the payment of the sum owed by her hus- 
band to Ladd, with interest thereon. 

To these answers the plaintiff replied, trav- 
erdng their material averments, eiceot that It is 
admitted tbat the conveyance of the acf endants 
to Ladd on the 18th of January, 18TT, was In- 
tended as a mortgage to secure the payment of 
a debt bv Colbum- BarreU to biro, and stated 
that In December, 1679, he Instituted a suit in 
tbe Circuit Conn of Oregon for Multnomah 
County against the defendanta, tor the purpoae 
of having that conveyance declared to be a 
mortgage, and tor a decree forecloaiiu tbe 
same, and for a sale of tbe ptamises; that in 
that suit the defendanta appeared and defended, 
setting up all tbe facts contained in their sepft- 
rate aasweia In thlicaae; that such proceedings 
were had therdn tbat, on the 10th of Har(£, 
1880, a final decree waa rmdeoed, declaring tbe 
conveyance to be a mortgage, and that Its con- 
dition bad been broken, and decreeing tbat tbe 
property be sold, and that tbe defendanta and 
all persons claiming under them be baned and 
foreclosed of aU ^ht and hiterest hi It; that 
under this decree tbe property was sold d; tbe 
sheriff of Hultnomah Coun^ after doe adver- 
tisement, and In the manner directed, and at 
such sale William B. Ladd became tba pnr- 
ohaaei; tbat tbe sale was conflrmed, and, on 
the 2(Sth of August. 1880, the sheriff executed 
a deed of the propraty to him; that no part of 
the properW naa Deen ledeemed, and that no 
appeal has neen taken from the decree, whicb 
remains nnrevoaed, and tbottheplalntiff lithe 



icnted by the defend- 



ants to William B. Ladd, of the proper^ de- 
scribed In the complaint, dated the 19th of Jan- 
nary, 1877, and a certified transcript of tbe rec- 
ord of the salt brought by him ablest them in 10401 
the state court to have the conveyance adjudged '■ 
to be a mortfsge, and for Its foreclosure, and 
the sale of uie premises, showing the decree 
and order for the sale, and the conflrmatlon ot 
»11 
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the sale. The plaintiff also introduced the con- 
veyance l^ Uie sheriff to William S. Ladd, 
bearing date on the 25th of August, 1880, and 
Also a deed of the premises by Ladd and wife 
to the plaintiff on the 28th of September. 1882. 
No evidence was offered as to the alleged collu- 
sive purpose in the execution of this deed, to 
give the federal court jurisdiction of the action. 
The transcript of the record of the suit showed 
what purported to be a final decree, entered on 
the 1^ of March, 1880, and subsequently a 
second decree, also purporting to be a final de- 
cree, entered on the 28a of March, 1880. The 
two decrees differed only in the manner in 
which the property to be sold was described. 
The difference arose in this way: At the re- 
quest of counsel, It was referred to a referee to 
examine and report upon the propriety of offer- 
ing the proper^ for sale in parcels, so as to 
enhance uie proceeds therefrom. The referee 
reported a scheme dividing the property into 
pu'cels, and the court directed it to be sold ac- 
cordingly, upon the condition that after it had 
been sola In parcels, if anyone should bid more 
for it as a whole, it should be sold to him. In 
the first decree the metes and bounds of the 
seven parcels are given separately. In the sec- 
ond, the metes and bounds of the several par- 
cels are given separately, and of the whole as 
one tract The process under which the sale 
was made was a copy of the last decree. When 
the transcript was offered in evidence, counsel 
objected to its admissibility, on the ground that 
the record showed that me final decree was 
made and entered on the 19th of March, 1880, 
and that the court had no Jurisdiction to enter 
the second decree, under which the sale was 
made. The court overruled the objection, and 
the defendMits excepted. The defendants then 
offered in evidence a copy of the Judgment 
lien docket of the state circuit court, showing 
that the decree was docketed on the 19th of 
March, 1880. No other evidence having been 
produced, the court instructed the Ju^ that 
the sheriff's deed conveyed Uie estate of the 
defendants to the grantee therehi, William S. 
Ladd, and that the conveyance from Ladd and 
wife to the plaintiff vested t^ estate in him, 
and, therefore, that the verdict must be for the 
Plaintiff. To this Instruction counsel excepted. 
The Jury accordingly gave a verdict for the 
plaintiff, upon which Judgment was entered; 
and to review .that judgment the defendants 
have brought the case here on a writ of error. 

Meitn. W. W. Upton and W. W. Chapman, 
for plaintiffs In error. 
Mestn. &. ShelUbari^er and J. M WiU 

mm, for defendant in error. 

Mr, Jfutiee Field delivered the opinion of 
the court, as follows: 

Of the numerous points made by the defend- 
ants below, the plaintiffs in error here, only 
three require notice. The others are either im- 
material or unsupported by the record. The 
three are these: 

1. The ruling of the court on the demurrer 
of Aurelia to the comphiint; 

8. The ruling of the court that the decree of 
the state court was conclusive as to the right 
of AureUa to mortoage the property for the 
debt of her husband; and, 

8. The ruling sustaining the validity of the 

ft12 



sale under the decree of the state court, entered 
on the 28d of March, 1880. 

1. The objection taken bv the demurrer of 
Aurelia is that, being the wife of Oolbum Bar- 
rel!, she cannot be loined with him as a co- IS^^I 
defendant in an action for the possession of 

real property, of which both are alleged to be 
in the occupation. It is founded on the theory 
that, by the common law, her identity is so 
merged in his that she cannot have possession 
of such property independently of him. If 
there be any such rule of the common law, 
upon which we affirm nothing, it has been 
abolished in Oregon. By a Statute of thai 
State, approved on the 2lst of October, 1880, 
all laws which impose or recognize any civil 
disabilities of the wife, not imposed or recog- 
nized as to the husband, were repealed, except 
that the right to vote and hold office was not 
conferred upon her. And "for any unjw^t 
usurpation of her property or natural rights,*' 
she was declared to have me same right to ap- 
X>eal to the courts of law and equity for redress 
that the husband has. In that State she can 
hold property jointly with him, or separately 
from hiro. There would seem, therefore, to be 
no sound reason why, if in possession with 
him of property which rightfully belonf^ to 
another, she may not be J(^ntly sued with him 
for its recovery. In the present case she 
claimed the larger part of the land in oontro- 
versy as her separate property. 

2. The second objection, that the decree of 
the state court in the suit by Ladd a^dnst the 
defendants does not bar the right of Aurelia to 
the property, is founded upon her supposed in- 
ability to mortgage her property to secure a 
debt of her husband under section five of ar* 
tide XV of the State Constitution, which de- 
dares "That the property and posseissory rights 
of every married woman at the time of mar- 
riage, or afterwards acquired by gift, devise or 
inhofitance, shall not be subject to the debts 
or contracts of the husband." But that clause 
merely preserves the property of the wife from 
Its compulsory subjection to his debts or con- 
tracts. * It was not designed to control her vol- 
untary disposal of it, and In the absence of 
other restrictions she could mortgage it to Be> 
cure the payment of a debt owing by him. 

The objection, however, is entirelydisposcd 
of by the decroe in the state court The rights 
of the parties under the conveyance of the de- 
fendants to Ladd, of January 17, 1877, were 
fully considered and determined in that case. 
The conveyance was adjudged to be a mort- l**«| 
gage. The rights of the cfefendants in the 
propertv were foreclosed, and the property 
was oraered to be sold, and was sold, ana the 
sale was confirmed by the court. The convey- 
ance to Ladd as the purchaser at such sale 
transferred all the estate of the defendants in 
the propcn-ty. The question as to her ability to 
mortgage the property cannot be raised again 
in tQs case; it has been finally adjudged 
against her present contention. 

8. The two decrees in the suit in the state 
court do not conflict in the matters adjudged. 
The latter decree differs from the first merely 
in giving the boundaries of the property to be 
sold as one tract, and also the boundtuies of 
each of the seven parcels into which it was 
divided. This addition to the original decree 
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]<niniiiMDt of the tenu wltb DO mofion pending 
TMDOcang tt. Wtan the wcond itena wu 

all woold. M Mated tr the kwoed die- 
odgtk luLTe been a better coune, "mon 
r end oonvenient.'* aa he expnnee ft, "to 
hnve nferred to the lint one^ end tfeied In 
what particular tbe latter wee Intended Ir 
modtiy, euppleDMDt or mipemde the toimer.' 
But tui waa not eeeentla]; eoompeiiwnof the 
Iwo decreea dlacloeea the additions mads to the 



BeFbrtK 
Ib the Hatter of STEPHEN P. HmZAlT, 



MartA S. ISSS—dUereUM, 

lUiooait irlDnotlNiM a writ of tuAtoM tarpm, 
«Ten If tt bai tbe power to do k. In omm when It 
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ON motion for lesre to file e petition for a 
writ of habem wrpvi. Dmitd. 
Tbe petltloDer, a dtizen of the United Sletci, 



Inillctment V > grend Jvur before Uie Hinlster 
of the United States sitting alone, and waa bf 
him oonvicted and sentenced tobebunx. The 
eentence was anbaeqnentl; comroatea to im- 
prisonment for life Dv the Prerideut, the peti- 
tioner being remored to the Peoltoitlarj of 
New Tork at Albany where be Is now confined. 
It is now sought to QDesdwi the Talldi^ of the 
proceedings which led to his convlcDon and 
confinement. 

Meun. iMFSBao ITllo and Fr«d«riek W. 
WUtridge, for petitioner. 

Ho oppMdng counsel 

Mr. Chi^Jtutiee Waite delivered the opin- 
ion of the court: 

?%£• motion M OenM. As alnoe the Act of 
HarchS. 1885, S8 St^t at L 487, an appeal Ues 
to this court ^m the Judgments of the drrult 
courts in hatuM eorpui c^eea, this court will not 
baue such a writ, even If It has tbe power — 
about which It is unnecessary now to express an 
opinion — in cases where it may as well be done 
in tbe proper circuit court, If there are no 
Bpcdal drcumstances in the case making direct 
action or intervention by this court necessary or 
expedient Inthiscasetherenrenosuchspedal 
cfrcumstaDCea, and the application may as well 
be made to the Circuit Court for the Nortiiem 
District of New 7ork te here. Our right to 
exercise this discretion Is shown by the prind- 
plee on wblch tbe deddone In Bt •parte ^mail, 
Ifoa. 1 and 2, IIT U. B. 241 £BL SQ, L. ed. 
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_tads, to a lumber oom pan; to oat the L 
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of Oe pla&tiirs knowledge of it. 

pio.W.] 
Arttud Dae. IS, 1889. Dneided Jam. 10, ISST. 

F ERROR to the Circuit Court of the United 
Btates for tbe Dtotrlct of Hhmeaota. Jf. 
flrmed. 

The history and facts of the case appear In 

the opinion of the court. 

Mr. W. P. CUtiurh, for pUdntiff In error: 

At the dose of his case the plalntUF had 

filled to show that the title to the logs waa in 

To ■oataln an acdon of trover ownerahlp 
must be of the legal title. This rule has been 
repeatedly applied by this court in cases of 
'''-' " ~~ia there is no distinction between 



dectment and trover In this respect 

WatUnt V. m>imaK, 16 Pet. 29 (41 U. B. bk. 
10, I* od. 878); Sidta/r. Stewart. SBovr. 7I» 
(11:814); AgrimltuTal Bank v. Rice,* How. 
220 (11:04^1 Smilh V. MeCaim, U How. 898 
(16:714). 

The allegations of the answer were insofll- 
dent to make out the pldntifra title for the 
piupose of on action In bover. 

Tlie equitable defense set ap in the enawv 
formed no part of the pteadinga after the re- 
moval of the cause to the court below. 



Mr. JvtUot Field deHreraS Ob opIiiloB of IS621 

the court: 
This ease was brou^t hj Paine, tbe plaintiff 
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below, against the Northern Pacific Railron'^ 
Comfmnv for taking and converting to its own 
use 6,180 pine saw logs, all^?ed to be his prop- 
erty, and of the value of $10,442. 

The defenses set up are legal and equitable, 
a proceeding permissible by the laws of Min- 
nesota, in which State the action was brought. 
The Ic^ defenses were two: first, a denial of 
the ownership of the logs by the plaintiff, and 
of the conversion of them bv the defendant, and 
of their value beyond $7,882; second, that the 
logs were cut by the Knife HSdls Limiber Com- 
pany, a corporation of the State, with the 
knowledge and consent of the plaintiff, and 
were by Uiat company sold and delivered to the 
defendant prior to the commencement of this 
action. 

The equitable defense was substantially this, 
that in lodO the defendant was Uie owner o« the 
lands from which the logs in controversy were 
cut, and that its lana commissioner, under 
whose charge the sales of its lands were con- 
ducted, and nis clerk, conspired with the plaint- 
iff to defraud the (Company hj procuring a sale 
[563] of the lands to be made, nonunally tohim, but 
really for the benefit of the three, at a price 
representing only a small fraction of the actual 
value of the property; that, in execution of this 
fraudulent purpose, the land commissioner 
made out a contract of sale, in the form com- 
monly used by the Company, promising for the 
Srice named to convey the lands to the plaint- 
f ; and that the Company, upon receivmg in 
its preferred stock at par the amount of the con- 
sideration mentioned, and being ignorant of the 
facts and of the character and value of the 
lands, and relying upon its conunissioner to 
protect its interests, executed a conveyance of 
the lands in the usual form to the plaintiff, and 

§ laced it in the hands of the commissioner for 
divery to him; that the lands thus sold were 
pine timber lands, and the Company was ignor- 
ant of their character and value until April, 
1881, when it repudiated and disaffirmed the 
sale, and filed a bill in the Circuit Court of the 
United States for the District of Minnesota for 
its annulment, and the reconveyance to it of 
the lands, offering at the same time to return 
to the plaintiff me cost of the preferred stock 
received; which bill is now pending and unde- 
termined. 

The relief prayed in the answer was: first, 
that the plaintin take nothing by his action; 
second, that the alleged purch^ of the lands in 
the name of Paine l^ adjudged void as against 
the defendant; third, that an account be taken 
of the cost of the shskres of preferred stock re- 
ceived in pa3rment for the lands, and that on the 
repayment by the Company of such cost, the 
plaintiff be decreed to release and reconvey the 
lands to the Company. 

The plaintiff filed a replication, denying the 
allegations of fraud and fraudulent combina- 
tion stated in the equitable defense, and any 
license or assent by mm to the lumber company 
to cut the logs. 

The case was then removed, on application 
of the defendant, from the state court to the 
Circuit Court of the United States. In that 
court the eauitable defense could not be made 
available. In the courts of the United States, 
to lend actions legal defenses only can be inter- 
posed. If thedefendanthaveequitable grounds 
614 



for relief against the plaintiff, he must seek to 
enforce them by a separate suit in equity. If 
his equitable grounds are deemed sufficient, he 
ma^ thus stay the further prosecution of the 
action at law, or be furnished with matter 
which may be set up as a legal defense to it 
Upon the removal, therefore, of the action to 
the circuit court, the equitable d^ense could 
not be considered. It would have been entirely 
proper for the defendant to have amended his 
answer by striking out that portion embracing 
this defense. But he did not take that course* 
and the plaintiff relied upon its allegations as 
evidence. If the pleadings are construed as in 
the state court, there was an admission by them 
of an important fact in the case; namely, of 
title by a deed from the former owner of the 
lands. In the state courts, where an answer 
sets up several distinct defenses, a denial ii> 
one is held to be qualified by an admission in. 
another. Thus, in Derby v. OaUup, 6 Minn. 
119, where the action was replevin for unlaw- 
fully takins; the plaintiff's goods, and the an- 
swer contamed two defenses: (1), a general de- 
nial of the allegations of the complaint; and (2), 
a justification of the taking under a levy upon 
execution,— it was held that the answer admitted 
the taking, for the purposes of the trial, and to 
that extent the second defense affected the first. 
In JBeott V. King. 7 Minn. 404 the same doc- 
trine was declared, the court holding that a gen- 
eral denial in one defense, inconsistent wit)» 
special matter alleged in a second defense, is to 
bs considered as modified thereby. See alsa 
Zimmerman v. Lamb, Id. 421. The admission 
of the execution of a deed by the former owner, 
and thus of title in the plaintiff, if it could Xm*- 
used, obviated the want of other proof on that 
point. In order that the plaintiff might re- 
cover, it devolved on him to prove, not mereljr 
the value of the logs taken, but that he owned 
them, or was entitled to their possession. It i» 
not contended that he acquired any title to them 
except as annexed to the lands from which they 
were cut. Standing timber is a part of the 
realty and goes with its title or ri^ht of posses- 
sion. When severed from the sou its character 
as realty is changed; it has become personalty, 
but the title to it continues as before. 

The right, therefore, to recover for what i» 
severed from the freehold depends upon the 
right to the freehold itself. If the plaintiff is 
in possession, he is presumed to be lawfully so, 
having the right of possession, and, therefore, 
entitlM to what is severed. If he is out of pos- 
session, he must show a title to the land, or 
riffht to its possession. A mere eauitable daim, 
which a court of equity may eniorce, will not 
sustain an action at law tor the recovery of the 
land or anything severed from it. HcuUck v. 
Mixer, 16 Cal. 674; Mather v. Triniip Church,. 
8 Serg. & R. 509; Harlan v. HaHan, 16 Pa. 
607. 

In the case at bar, no proof was offered br 
the plaintiff of his title to the land from whicn 
the logs in controversy were cut, or of his own- 
ership in any other way, he relying upon the 
admission to that effect contiUned in the par^ 
^ph of the answer setting up the equitable 
defense. This defense was not, ba already 
stated, available in the action at law after the 
removal of ib» case to the Circuit Court of the 
United States, a^d the answer might have been 
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there amended by strildng it out; bat so long 
MS it remained a part of the pleadings, the fact 
admitted by it in the state court must be con- 
sidered as still admitted in the federal court. 
No hardship can follow from this rule, for the 
defendant, by amending his answer after the 
removal of the cause, can always avoid this 
result: in many cases it will obviate the incon- 
veniencc of making proof of a fact within the 
knowledfire of the parties. 

The objection that there was no evidence of 
a delivery of the deed, which the answer alleges 
was executed and placed in the hands of the 
land commissioner of the Railroad Company 
for that purpose, is not well taken. It will be 
presumed after the lapse of months, as in the 
present case, that the delivery was made aii di- 
rected; if not, it was for the defendant to show 
it; the proof, if the fact were so, being in its 
power. The prayer of the special defense is 
for a cancellation of the contract of sale, and a 
reconveyance of the land to the defendants. 

It only remains to consider the refusal of the 
court to give the instruction requested with ref- 
erence to the parol license from the Railroad 
Company, at the time the owner of the lands, 
to the lumber company to cut the logs in ques- 
tion, and the alleged tmowledge of the plaintiff 
that it was acting upon the license. The license 
was proved, but the court held that there was 
no evidence of Uie plaintiffs knowledge of it. 
The instruction requested was as follows: 

"If the jury believe that the Northern Pacific 
Railroad Company gave a license to the Knife 
Falls Lumber Company to cut logs upon the 
lands described in the complaint, while the said 
Railroad Compan v was the owner of the said 
lands, and that the said lumber company cut 
the logs described in the complaint, acting un- 
der such license, and that the plaintiff knew of 
the existence of such license, and knew that 
the said lumber company was catting such logs, 
acting under the said license, and made no ob- 
jection to soch cutting; in such case the jury 
would be at liberty to find that the said cutting 
was by the license and permission of the plaint- 
iff, and if the lory does so find, it should find 
% votlict for the defendant" 

The instruction was properly refused for the 
want of evidence of the plaintiff's knowledge 
of the license. And by tne conveyance of the 
lands to the plaintiff the license from the cng- 
Inal owner was necessarily terminated. 

JudgmefU ajprmed. 

True copy. Test: _. ^ 

James H. MoKenney, Qerk, Sup. Oourt, U. 8. 
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BANK OP KANSAS CITY. 
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l!hgatiaJbUpaper--<ieHou on dieeounted drqfte — 
toant Of consideration — relation qf bank to 
aeeeptor-^ichat degree of bad faith toiU drfeaX 
recacery— collateral eeeurity—evidenee^-ad- 
mietibUity of newspaper arttelee and dedara- 
tiona of agent. 

L Abank In dlnoanttiMr oonmevolal paper does 
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not STuaranty the ffenuinenesi of doonmnntB at- 
tached to it as ooUateral security. 

2. The indorsement by a bank of the words. **for 
ooUectioo,** on invoices aooompanvinff bills of lad« 
in? attached as collateral securt^ to drafts dis- 
counted, implies no guaran^ of the genuineness ef 
said bills. 

8. After discounting a draft a bank stands to- 
ward the acceptor in the poeiuon of an original 
lender, and cannot be affected by a want of consid- 
eration from the drawer, or by the failure of such 
consideration. 

4. The bad faith in the taker of negotiable paper 
which will defeat a recovery by him must be some- 
thing more than a failure to inquire into the con- 
sideration upon which it is made or accepted, be- 
cause of rumors or general reputation as to the 
bad character of the maker or drawer. 

6. In an action by a bank on drafts discounted by 
it, newspaper articles, touohinff the conduct of the 
drawer in a previous transaotaon, are inadmissible 
to charge its oflloen with bad faith in discounting 
said drafts. 

6. The testimony of the president of the bank, ex- 
planatory of the conduct of its officers when certain 
other drafts came back protested, was admissible. 

7. Evidence of declarations of an agent as to past 
transactions of his principal are Inadmiasible, as 
mere hearsay. 

[No. 68.] 

Argued Nb9, $4, t9, 1886. DeoidedJan.10,1887. 

IN ERROR to the Circuit Court of the United 
States for the Eastern District of Wisconsin. 
AMrmed. 

The history and facta of the case appear ia 
the opinion of the court. 

Mr. F. W. CotshatiaeB* for plaintiffs in 
error: 

"If the maker or acceptor proves that there 
was fraud or illegality in the inception of the 
inotnunent, the owner must then respond by 
showing that he acquired iibanafide, for value, 
in the usual course of business, while current* 
and under circumstances which create no pre- 
sumption that he knew the facts which im* 
peacn its validity." 

Bailey v. BidweU, 18 Mees. A W.78; SUwxH 
V. Lansing, 104 U. 8. 509 (Bk. 26, L. ed. 868); 
Dan. Neg. Inst. § 816. dd ed.; Duerson y. Am 

, 27 Gratt. 248; Smith v. 8ac ChwUy, U 

all. 189 (78 U. 8. 20:102); Clark y. Pease, 41 
N. H. 414 

" The holder of a negotiable instrument, who 
has taken it without reasonable caution, and 
I under circumstances which ought to have ex- 
cited the suspicion of a careful and prudent 
man, must be hcdd to have taken it subject to 
all the defenses of prior parties." 

Om Y. OubiU, 8 Bsxn. & C. 466. 

"A person, who takes a bill under circum- 
stances odcvdated to excite suspicion and. hav- 
ing the means of knowledge, willfully abstain* 
from mAing any inquiries, must be considered 
as a holder with notice of the fraad, if any 
exists." 

Jones Y. Gordon, L. R. 2 App. Caa. 616. 
See also Be Oarew, 81 Baav. 89;£&aiv v. Dres- 
ser, 7 H. L. Cas. 290; mLmOton v. Vauaht, 84 
N. J. Law, 187; Bdteards y. Thomas, 66 M: 
485; Story, Prom. Notes, g 197, 4th ed. 

But express notioe of the defect is not neoes- 
sary. 

Angle v. If. W. MtU. Life Ins. Ch. 98 U. 8. 
880 (Bk. 28, L. ed. 556). 

Circumstantial evidence is admissible. 

Edwards v. Thomas, 66 Mo. 486; Ooftoll y. 
Hdyward, 124 Mass. 120. 

It is not necessary that a pail^ ihoald know 
of the specific fraud, or know auctrcnmstancea 
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of it If he fospected a fraud, and chose not 
ti> fMk, lest he should know, he had sufficient 
notice, 

Dan. Keg. Inst 799, 8d ed.; OakeUy y. (M- 
«fom, 8 Fost A F. W%\BaphadY.BankqrBnr 
iHand, 17 C. B. 161; 1 Pan. Bills, 259; Stoiy, 
Bills, 225, 4th ed. 

Me9tr$. OliTer H. Dea.n, WiUiamWamer, 
Jamet Raoerman and ^neA«f , Lynde db Milhr, 
for defendant in error: 

The rule announced in Goodman ▼. Binumdi, 
1M) How. 848 (61 U. S. hk. 15, L. ed. 984), de- 
fining the rights of the holder of negotiable 
paper, has hMome flnnlj established as a part 
ht the commercial law of this country. 

Tlds doctrine was fully considered again in 
Murray v. Lardn&r, 2 Wall 110 (69 T7. 8. bk. 
17, L. ed. 857), and is restated in the following 
language: 

'^The possession of such (negotiable) paper 
<iarries the title with it to the holder. ' The 
possession and title are one and inseparable.' 

The party who takes it before due for a Talu- 
«ble consideration, without knowledge of any 
•defect of title and in sood faith, holds it by a 
title valid against all ue world. 

Suspicion of defect of title, or the knowledge 
of circumstances which would excite such sus- 
picion in Uie mind of a prudent man, or gross 
negUgence on the part of the taker at the time 
of the transfer, will not defeat his title. That 
result can be i>roduced only by bad &ith on 
hispart 

The burden of proof lies on the person who 
jtfsails the right claimed by the party in pos- 
session. 

Such is the settled law of this court, and we 
feel no disposition to depart from it." 

See also Hotdikisa v. Ifat, Banks, 21 Wall. 
•854 (88 U. S. bk. 22, L. ed. 645); Collins v. 
Oilbert, 94 U. S. 758 (24:170); Sfiaw v. R. R. 
Co. 101 U. S. 557 (25: 892); Swift v. Smith, 102 
U. S. 442 (26:198); Belmont Branch Bank v. 
ffoge, 85 N. Y. 67; Welch v. Sage, 47 N. Y. 
148; Hamilton y. Marks, 68 Mo. 167. 

The indorsement by the Bank of Uie bills and 
•some of the accompanying papers is no guar- 
■anty of their genuineness. 

Sweeney v. £kuter, 1 Wall. 166 (68 U. 8. bk. 
17, L. ed. 681); White v. Not. Bank, 102 U. 8. 
^9 (26: 251): ^rst Nat. Bank of Chicago v. 
Beno Co. Bank, 1 McCrary, 491; 8. C. 8 Fed. 
Rep. 257. See also 27^ Sally Magee, 8 Wall. 
451 (70 U. 8. 18: 197); Conard v. AtlwUie Ins. 
Co. etc. 1 Pet. 886 (26 U. 8. 7: 189). 

The declarations of the defendant Bank's 
president, having been made after the event, 
and not bdng shown to be any part of the res 
gesta, can in no way bind the defendant as ad- 
missions. 

Bank v. Steward, 87 Me. 519; Lubyr. B. B. 
Co. 17 N. Y. 181; Packet Co. v. Clough, 20 
WalL 528 (87 U. 8. bk. 22, L. ed. 406); .Basfe. 
ion V. Unwn Bank of Columbus, 82 Wis. 84; 
BandaU v. If. W. Telegraph Co. 54 Wis. 140; 
MeDermatt v. Ban. db St. Jo. BB.Co.lS Mo. 
^16; Adams r. K df Bt. Jo. R R Co. 74 Mo. 
558. 

The court properly directed a verdict forthe 
defendant in error. 

Cscanvafir. Arme Co. 108X7. 8. 262 (Bk. 26, 
L. ed. 540); Wdch v. Sage, 47 N. Y. 147; Bd- 
mani Bnmeh Bank v. Bogs, 85 N. Y. 67; Bsrd- 



saU V. BusseU, 29 N. Y. 249; Goodman v. Sim- 
<mds, 20 How. 865 (61 U. 8. 15M1); Mttrray 
V. Lardner, 2 Wall 121 (60 U. 8. 17:859); 
Ooodmam v. Eiarvey, 4 Ad. A B. 870. 

Mr. Jusdee Yield delivered the opinion of [553] 
the court: 

In October, 1861, the plaintiffs in error, 
(jk>etz and Luening, were partners in the busi- 
ness of buying and selling nides on commission, 
at Milwaukee, Wisconsin. At that time one 
Du Bois was a dealer in hides at Kansas dtf, 
Missouri. On the tenth of that month Em- 
Bois telegraphed to them firom Kansas City, in- 
quiring what they could sell four hundred green, 
salt hides for; and what Uiey would advance on 
a bUl of lading of the shipment The firm an- 
swered bv telegram, stating the market price 
of light hides on that day, and that they would 
pay a draft " for two thirds value, bill of lading 
attached." On the same day, the firm sent a 
letter to Du Bois, repeating the message, and 
adding that if the hides were in good condition 
and number one tliev couid sell them readily: 
that their conuniBsion was 2i per cent; and 
that thev would sell all hides that he might 
ship to the market at Milwaukee. Upon wis 
understanding, and during the same month, 
Du Bois drew upon the firm five drafts, 
amounting in the aggregate tb $9,895, which 
were accepted, and, with the exception of the 
fifth one, were paid. The fifth one, which was 
for $2,000, was protested for nonpayment. To 
each of the drafts were attached a bill of lading 
and an invoice of the shipment The bill m 
lading purported to have been issued by the 
Chicago and Alton Railroad Ck>mpany, stating 
that it had received hides, giving the number 
and estimated weight, to be transported on the 
road from Kansas Oity to Milwaukee, and 
marked and consigned as follows : " To ship- 
per's order. NomV Ooetz and Luening, 3ffi- 
waukee. Wis." The invoice purported to give 
the net weight in pounds of the hides shipped, rjcR^i 
and the market price at Milwaukee, and their 1^***J 
estimated aggregate value, referring to the 
sifl^t diBsft for two thirds of the amount 

The drafts were made payable to Thornton, 
the cashier of the Bank of Kansas Oity, and 
were caidied as drawn, the Bank paying their 
full face, less the usual rate of exchange on 
Milwaukee. The amount, as each was cashed, 
was passed to the credit of DuBois, and was 
diecked out by him in the usual course of busi- 
ness, within a few days. 

The drafts were sent by the Bank to its cor- 
respondent at Chicago, indorsed "for coUeo- 
tion" on its account, and by him were for» 
warded to Ifilwaukee. The invoices of some 
of the shipments were indorsed in the same 
way. The bills of lading were indorsed by 
Du BoiB. per J. MacLellon, his derk. 

The signatures to the bills of lading proved 
to be forgeries, on which account Gfoctz and 
Lueninff refused to pay the fifth draft The 
Bank Uiereupon brought an action against 
them for the amount, in the Oircuit Oourt of 
the United States. They defended, and set up 
as a counterclaim the sums they had paid on 
the four drafts. At the same time, they com- 
menced an action in the state court against the 
Bank to recover the money paid on tnoee four 
drafts. The latteraction was removed, on ap- 
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plication of the Bank, to the Ciryniit Court of the 
United States, where the two actions werecon- 
flolidated and tried aa one, the same queationa 
teinff inTolved in both. The trial reanlted, 
bj d&ectkm of the court, in a Terdict for the 
Bank, l^ which it recovered against the firm 
the amount claimed on the unpaid draft, and 
defeated the claim of the firm lor the return at 
the money paid on the other four dra^fts. 

The contention of Goetz and Luening was 
substantiallT this: that they accepted the drafts 
in the belief that the bills of lading were genu- 
inc: that their genuineness was asserted l^ the 
indorsement of the Bank on the invoices ac- 
com pnnyinff them ; that the bills of ladinff were 
forgeries; t£at no shipments as stated therein 
had been made; and that Du Bois bore in the 
community sudi a reputation for dishonesty, 
having been charged at other times with forg- 
ing bills of lading attached to drafts drawn by 
him, that the Bank was ffuilty of culpable neg- 
[555] ligence, amounting to baa faith, in discoimting 
these drafts on the f aiUi of the bills of ladins^ 
presented by him,without inquiring as to their 
genuineness. 

The testimonv offered by the firm respecting 
the character of Du Bois was of great length, 
but it would serve no useful purpose to discuss 
it. It is sufficient to say that it consisted of a 
mass of loose statements, ceneral charges of 
criminality, with vague references in some in- 
stances to reported particulars, sensational ar- 
ticles in newspapers, surmises, insinuations, 
rumors, beliefs and suspicions, which miffht 
make men cautious in their dealings with him, 
but the;^ were altogetlyer of too indefinite and 
uncertain a character to interdict tdl transac- 
tions with him in the ordinary course of busi- 

DCSS. 

Besides, testimony was produced by the 
Bank highly favorable to the standing and 
character of Du Bois. He is shown to have been 
a man of great enterprise and capacity, and. Just 
before opening business with the Bank,to have 
been a member of the government of Kansas 
City, representing his ward in the common 
council, and spoken of as a prominent candi- 
dutc for its mayoralty. He was a member and 
director of the board of tr^e of the city, and one 
of its committee on arbitration, to which busi- 
ness disputes of its members were referred for 
settlement He had been a captain in the Union 
Army, and bore the reputation of a brave and 
gallant officer. He was receive in the best 
society of the dty and was generally popular. 
He commenced business with the Bcmk in March 
1881, and drafts by him, cashed by the Bank, 
amounted from $20,000 to $100,000 a month. 
Those drafts were always accompanied by bills 
of lading, and not until after the discoverv of 
the forffery of the bills of lading in tht, case 
was it known that in any of these transactions 
he had been guilty of dishonest conduct. 

Under these circumstances it is not surpris- 
ing that, when the drafts on the merchant*^ in 
Milwaukee were presented for discount, tbe 
Bank made no inquiry as to the genuineness of 
the bills of lading attached to them. A bank 
in discounting commercial paper does not 
guaranty the genuineness of a document at- 
1 5561 ^<^^^ to it as collateral security. Bills of lad- 
-" ing attached to drafts drawn, as in the present 
case, are merely security for the payment of 
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the drafts. The indorsement by the Bank on 
the inyoices accompanying some of the bills* 
''for collection ''created no renxmafbHity on 
the part of the Bank; it impliea no guaranty 
that the bills of lading were genuine; it import- 
ed nothing more than that the goods, which 
the bills of lading stated had been sbipp^, 
were to be held for the payment of the oraits 
if the drafts were not paid cry the drawees, and 
that the Bank transferred them only for that 
purpose. If the drafts should be paid the 
drawees were to take the goods. To hold such 
indorsement to be a warranty would create 
mat embarrassment in the use of bills of lad- 
ing as collateral to commercial paper against 
which they are drawn. 

The Bank, after discounting the'draf ts, stood 
towards the acceptors in the position of an 
original lender, and could not be affected in its 
claim by the want of a consideration from the 
drawer for the acceptance, or by the failure •f 
such consideration. This has been hdd in nu- 
merous cases and was directly adjudged 1^ this 
courU in Hoffman ▼. Bank of Milwaukee, 18 
Wall. 181 TO U. 8. bk. 20, L. ed. 866], which 
in essential particulars is similar to the one at 
bar. There the bank had discount^ drafts 
drawn by parties at Milwaukee on Hoffman A 
Company, commission merchants of Pbiladel- 
phia^to which were attached bills of lading pur- 
porting to represent shipments of flour. Hoff- 
man & Company accepted and paid the drafts. 
The bills of ladmg proved to be forgeries, and 
Hoffman & Company sued tiie bank to recover 
the money paid. It was contended that they 
had accepted and paid the drafts in the belid 
that the accompanying bills of lading were gen- 
uine, and that, had they known the real facts, 
they would not have accepted and paid the 
drafts, and could not have been compelled to 
do so, in which case the loss would have fallen 
on the bank; that is, that they paid the drafts 
under a mistake of facts. But the court an- 
swered " that mon^ paid as in this case by the 
acceptor of a biU of exchange to the pavee of 
the same, or to a subsequent indorser (n dis- 
charge of his legal obligation as such, is not a 
payment by mistake, nor without considera- 
tion, unless it be shown that the instrument 
was fraudulent in its inception, or that tiie con- 
sideration was ille^l, or that the facts and cir> 
cumstances wh ich impeachthe transaction as be- 
tween the acceptor and the drawer were known 
to the payee or subsequent indorsee at the time 
he became the holder of the instrument;" that, 
supposing the plaintiffs accepted the bills of 
exchange upon the faith and security of the 
bills of lading attached, that fact would not 
benefit them, as the bills of exchange were hi 
the usual fonn, and contained no reference 
whatever to the bills of lading, and it was not 
pretended that the defendants had' any knowl- 
edge or intimation that the bills of lading were 
not genuine, or that they had made any repre- 
sentation upon the subject to induce the plaint- 
iffs to contract any such liability; that un- 
doubtedly the bills of lading gave some credit 
to the bills of exchuige beyond what was cre- 
ated by the pecuniary standing of the parties 
to them, but that they were not a part of those 
instruments, and could not be regarded in any 
more &vorable light than as collateral secnrity 
accompanying the bills of exchange; and that 
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proof that the bills of lading were fornfcrics 
could not operate to discharge the liability of 
the plaintiffs, as acceptors, to pay the amounts 
to the payees or their indorsees, as the payees 
were innocent holders, having paid value for 
the same in the usual course ot business. 

The case of Bobiruon y. Reynolds, decided 
by the Queen's Bench, and,on error, in the Ex- 
chequer Chamber ^2 Q. B. t96), is also similar, 
in essential parliculars, to the one at bar. Ao 
action of assumpsit haying been brought by the 
indorsee of a bill of exchange against the ao- 
ceptots, they pleaded that the drawer was in 
the habit of deliyering goods in Ireland to the 
City of Dublin Steam Company to be carried to 
Liyerpool, consigned and deliyerable there to 
his onler, and of takine from the company a 
receipt for the goods, bill of lading, or docu- 
ment, which, l)y the custom of merchants, 
when indorsed for yalue, passed the property 
in the goods, and entitled me indorsee to haye 
them oeliyered to him; that the drawer used to 
obtain adyances from the National Bank of 
Ireland on indorsing to it such documenL and 
drawing and deliyering to it a bill of exchange 
on the defendants or other person to whom the 
foods were deliyerable; that the bank used to 
forward the indorsed document to Liyerpool, 
and to haye it presented to defendants (or such 
other person), and on the faith thereof, the de- 
fendants (or such other person) used to accept 
the bill of exchange; that the drawer, pretend- 
ing to act in pursuance of such usage, fraudu- 
lently indorsed and deliyered to tne bank a 
document in the usual form, to which the sig- 
nature of the agent of the steam company was 
forged, purporBng that the goods mentioned in 
it had Men deliyered to the steam company, 
which was false; and the drawer at tJie same 
time indorsed the bill of exchange in contro- 
yersy to the bank, which adyanc^ him the 
amount on the faith of the document; that the 
bank indorsed the document and had it pre- 
sented to the defendants with the bill of ex- 
change, and requested them to accept the bill 
of exchange on the faith of, and in considera- 
tion of. the deliyery of the doctunent, which 
was deliyered as a true one; tiiat the defend- 
ants, in consideration of the goods mentioned 
in the document, and in consideration and on 
the f^th of it, and in ignorance of its beinff 
forced, accepted the bill of exchange for ana 
at ue request of the bank; and Uiat thus the 
consideration for the acceptance, which defend- 
ants had been induced to make under the mis- 
take into which they had been led by the con- 
duct and indorsement of the bank, wholly 
failed. The plea did not allege that the bank 
knew the document to be forged or represented 
it to be genuine; and on that ground, after 
verdict for the defendants, the plaintiffs, repre- 
senting thelmnk, obtained a rule nintov anew 
trial, or for judgment non obstante wrecUcto, 
After ar^ment the Queen's Bench made the 
rule absolute. In nyinff its decision Lord Den- 
man said: "The plea does not show that the 
plaintiffs |made any representation which they 
knew to be false; nor that they warranted the 
bill of lading to ~be genuine, nor does it disclose 
that the doTendants accepted the bill of ex- 
change on which the action is brought upon the 
ffdth of any assertion by the plaintiffs, further 
than their mdozaement upon ft that the bill of 
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lading, which turned out to be forged, was gen- 
uine. On the contrary, it appears by the other 
averments in the plea that the drawer of tlie bill 
was the correspondent of the defendants, and 
that it was upon his authentication of the bill reeoi 
of lading, as referrinff to goods whidi he pro- l**^*' J 
fessed to have conslgnea to them, that tney 
acted." Judgment was accordingly ordered 
for the defendant, nonchstante f>er^cto. 

The case having been taken to the Exchequer 
Chamber, the judgment of the Court of Queen's 
Bench was affirmed Tindal, Chirf Justice, in 
delivering the opinion of the court, said : ' "The 
sole ground on which the defendant relies is 
that the acceptance was not binding on account 
of the total failure or insufficiency of the con 
sideration for which it was given, the docu- 
ment, on the delivery of which the acceptance 
was given, having been forged, and there never 
having been any other consideration whatso- 
ever for the acceptance of the defendants. 
And this would have been a good answer to the 
action, if the bank had been the drawers of tho* 
bill But the bank are indorsees, and indorsees 
for value; and the failing or want of considera- 
tion between them and the acceptom constitute? 
no defense; nor would the want of considera- 
tion between the drawer and acceptors (which 
must be considered as included in the general 
averment Chat tiiere was no consideration), un 
less the^ t(ir»k the bill with notice of the want 
of consideration, which ia not averred in this 
plea. Admitting that the bill was accepted by 
the drawee at the reauest of the bank, and oo 
a consideration which turns out to be utterly 
worthless, the case is the same as if the bill had 
been accepted without any value at all being 
given by the bank to the defendants: and on 
that supposition the defendants would still be 
liable as acceptors to the bank, who are indor- 
sees for value, unless not only such want of 
consideration existed between the drawer and 
acceptors, but unless the indorsees had notice 
or knowledge thereof. For the acceptance 
binds the defendants conclusively, as between 
them and every bona fide indorsee for value; 
and it matters not whether the bill was ac- 
cept^ before or after such an indorsement." 

Many other cases to the same purport might 
be cited. Oraig v. Sibbett, 16 Pa. 240; Munroe 
v. Bordier, 8 C. B. 862; Thiedemann v. OM- 
sefmidt, 1 De Gex, F. & J. 4; HurUer v. WUr 
son, 19 L. J. Exch. 8; Leather t. Simpson, L. 
R. 11 Eq. Cos. 398. 15601 

The bad faith in the taker of negotiable paper 
which will defeat a recovery by him must he 
something more than a failure to inquire into 
the consideration upon which it Is made or ac- 
cepted, because of rumors or general reputation 
as to the bad character of the maker or drawer. 

The main position of the plaintiffs in error is 
therefore untenable. It only remains to say a 
few words respecting the exceptions to the re- 
jection and admission of testimony. 

1. Articles from newspapers touching the 
conduct of Du Bois in drawing draft^ with 
alleged fictitious bills of lading attached, on a 
house in Buffalo two years before, were ex- 
cluded as having no connection with the trans- 
actions in controversy, and it not appearing 
that the officers of the Bank ever saw them; 
and we think the exclusion was correct The 
story of his conduct two years before in a dif- 
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ferenl umnaaetion, lioweTer bad or even erim- 
(nal liDWliOTBbeen, did not ihow, or tend to 
•bow, bad Mth in the offlc«n of tbe Buk in 
dlicountlDg the dnfta in thbi cue. 

a. The teatimoDf of ono of tlie plaintUEi and 
of one of Ub attaram wm offered u to dec- 
lurationi of tbe prealaent of tbe Bank, mads 
■evcral d^ after the la«t draft iad been di*- 
Gounled, to the effect that tbe Bank bad become 
larcelT Involved Id certain wool transactions 
wiUi Du Bolt aa earlyaa Jnlr or Aui^uat, 1881, 
and would have broken oS Its relations with 
Um If It had not been that this wool matter 
remained onaetUed. The testinumr was ex- 
cluded, and rigbtlT wo. Tbe declarations bad 
no bearing upon ins good faith of the officers 
of the Bank In the transactions In this case; 
and, if >h^ had, jKlng niHde some days after 
those tnnsactlona, thej were not admissible aa 
partof tbeKt«s(K. ^nv more than if made bj a 
■ttanger. Briaatcen declarations of an agent 
sa to paat tranMCtlons of bii principal are inad- 
misalolQ, as mere hearsay. Luby v. Budson 
Ricer S. R. Co. IT N. Y. IBS; Adam* r. Han- 
nibal <e m. J. R. R. Co. 74 Mo. EE5S. 

8. The testimony of tiie Dresident of tbe 
Bank, explanatory of the conduct of iti offlcera 
when certain druta came back protested, was 
admissible. The witness had testified, upon 
examination by the plaintifb, that the Bank 
iKsi 1 never had any knowledge of a forged bill of 
\.^^*-i ladiDKbyDuBolauntilOctoberBl.lSSl; and 
that it was not a fact that he bad purposely re- 
mained Ignorant of the fads and orcumstances 
attending the proleatH of certain other drafts of 
DuBois, to whlcb billsof lading were attached, 
which the Bank had diacounted; and that he 
could only exi^ain why do particular pains 
ware taken in tbe matter by stating what the 
usage of tbe Bank was in such matteia. Ai 
tbe witneas was about to state such usage, the 
counsel of the plaintUts interrupted him, and 
called bis attention to the question put, whether 



any special pains had been taken, but the court 
nid: Let him state the usage as to Buidi papera. 
The wItneSB then answered as toUowa: " No, 
air; I did not take any special pdna, for the 
reason that It Is a matter of very common oo 
cnirenoe. A mercliaot will ship a lot of nalo 
to New York, the drafts come there, ana foi 
•ome reason a oommiasion merchant won't pay 
them; It may be that be Is not in a peeltion to 
do It; it may be he tblnka th^ are drawn (oi 
too much, and he idtiaea to pay; the drafli 
come back, or an held under dlrectiona of the 
Bank fot settlement or other arrangemeuL 



That is a very common occurrence on ship 
menu with UUa of lading attached." Then 
could be DO just objection to the court's receiv- 
ing thia explanation. 

We aee nothing in the other esceptM^r whicli 
retmt tea notice. 

JHdffineTd iMmied. 

tratpmr. Tut: 

JMDM H. UeEemier. Clerk, Bnp. ttouTt, 0. B. 
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ooDTenlenoe of fhe public might require; and 
Uml it was not allowed to make, and was pro- 
hibited from entering into anj contract under- 
taking perpetually to employ anj person or per^ 
sons, and particularlj the def enoiant in error, 
to transport persons and property to and from 
8t. Louls» iussourl, to the exclusion of any 
other person or perKms. ^ 

Tlie plaintiff in error further dalras that by 
the puDlic laws of the State of Illinois, «b in- 
terpreted by itseourts, it was required to make 
sudi arrangements as the public exigencies and 
oonyenience might require, to transport per- 
sons and property across the Mississippi River, 
with an companies or persons authorized by 
the Legislature of that State to perform sucn 
services, and at any and all places where the 
exigencies and conyenience of the public might 
soreqidie. 

If the claim of the plaintiff in error in re- 
spect of the laws of the State of Illinois, and 
the interpretation thereof, is correct. It f oUows 
that the contract sued upon was ultra vires and 
yoid. Fiuther, the plaintiff in error insists 
upon its rig^t to have full faith and credit ffiven 
in the State of Missouri to these Acts ox the 
State of Illinois, as interpreted by its courts. 

See Mvrdoek y. MemMi, 20 Wall 608(87X1. 
8. bk. 22, L. ed. 429); Green y. Van BuMrk, 6 
Wan. 807 (72 U. S. 18: 899); 8. 0. 1 Wall 189 
m U. S. 19: 109); Orapo y. Ketty, 16 WaU. 
^0 (88 U. S. 21: 480); Enibry y. PtOmer, 107 
U. S. 8 (27: 848). 

If from the record it appears that the riffht 
was necessary to be considered, no partictuar 
form of its assertion was required. 

OseanyanY. Arm Oo. 108 U. 8. 261 (Bk. 26, 
L. ed. 589); Murray y. Charleston, 96 U. S. 
482 (24:760). 

Under the Laws of Illinois, its courts 6an re- 
ouire a spedflc performance of the duty which 
Uie plaintiff owes to the public (Chieago dt N, 
W, B. Ch.Y. FiBople.W m. 878: Chicago d 
B. 2. R B. Oo. y. Coal Oo. 68 111. 489); and 
under the laws of Missouri, damages. It is 
claimed^can be recoyered for so doing. By the 
laws of ininois the plaintiff in error Is not al- 
lowed to discriminate unjustly in favor of the 
defendant in error, or against other ferry com 
panics; but, by tfie laws of the State of Missouri, 
the plaintiff m error is obliged to make such 
dismmination or paydamages for not so doing. 

Meaeri. Henrv' mtchcoek, and G, A, 
Finkelnburg, for oisfendant in error: 

The fact that defendant below claimed that 
a certain construction should be placed by the 
Missouri court upon pubUc Acts of luinois 
does not make the denial of such claim by that 
court a federal question, nor confer upon this 
court Jurisdiction to review such decision. 

ffoyt y. meldon, 1 Black. 521 (66 U. S. bk. 
17, L. ed. fiG); Bridge Proprietors v. ffoboken Co, 
1 Wan. 144 (68 U. 8. 17: 576); Lawler v. Walk- 
or, 14 How. 158 (55 U. 8. 14: 866): Comnterdal 
Bank v. Buckingham, 5 How. 842 (46 U. 8. 12: 
181). See Chieago d A, B. B. Co. v. Wiggins 
Ferry Co. 108 U. 8. 28 (27: 687). 

This court has no Jurisdiction to review the 
decisions of state courts.construlnff state statutes 
admitted to be valid, even thoud erroneously 
construed, unless a construction Is given by the 
state court to such statute wUch would make 
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it repugnant to the Constltntlon or Statutes of 
the UnTted States. 

Commsreial Bank y . BuMmghamf Lowler y. 
Walker, Hoj/t v. Sheldon, and Bri^ FtoprU- 
tors v. Hioiboksn Oo. mtpra. 

This court has repeatedly held that the ques- 
tion whether a given contract is or Is not void 
as against public poUcy is not a federal ques- 
tion; also, that it has no Jurisdiction to review 
the decision of a state court founded upon prin- 
ciples of general law alone; also, that where a 
decision oi the highest court of a State inacaae 
is made on its settled pre-existent rules of 
general Jurisprudence, such dedskm is not re- 
viewable in tnls court 

Ddmas y. Ins. Oo. 14 Wall. 81 U. 8.666 (bk. 
20, L. ed. 759); Tarwr v. Keatih, 15 Wall. 88 
U. 8. 68 (81: 82); New York lAfe Ins. Oo. v. 
Bendren, 92 U. 8. 287 (28: 710); Bethel v. 
Demaret, 10 Wan. 77 U. 8. 587 ( 19: 1007): 
Bank of West Tennessee v. dtisewf Bank, 14 
Wall. 81 U. 8. 9 (20: 514); Palmer y. Marston, 
14 Wall. 10 (Id. 826); 3ooier r. BaskeU, 14 WaU. 
12(/<i.827.) 

Mr. CTM^/tfsri^MWaitedeUveredtheopIn- f6l61 
ion of the court: ^ -* 

The fedoial question which it Is claimed 
arises on this record Is whether the Supreme 
Oourt of Missouri in its Judgment gave '* fuU 
faith and credit" ''to the public acts, records, 
andludlcial proceedings " of Illinois. 

The facts are these: The Wiggins Ferrr 
Oompany was incorporated by the otate of Illi- 
nois in 1858, and given the exclusive and per- re 171 
petual right of maintaining and operating a 
feny across the MississlppfRiver Mtween Its 
own lands in East St. lx)uiB, on the Illinois 
side, and St Louis in Missouri. It owned 
Bloody Island and substantiaUy controUed two 
mUes and a half of ferry landing on the lUinois 
shore. 

The Chicago and Alton RaUroad Company 
is likewise an Dllnois corporation, having au- 
thority to own and operate a railroad between 
Chicago and Bloody Island,oppositetheCityof 
St Louis, and to ** take, use, and make arrange- 
ments for the transportation of freight and pas- 
sengen carried or to be carried upon said rail- 
road, or otherwise, ♦ ♦ ♦ to St Louis, Mis- 
souri, and for this purpose to construct, own 
and use such bcxit or boats as may be necessary. " 

The Alton and St Louis Railroad Company 
was also an lUinols railroad corporation, au- 
thorized to construct and operate a railroad 
from Alton, Illinois, to any point opposite St 
Louis. On the 28th of April, 1864, this com- 
pany entered into a contract with the Wiggins 
Ferry Company, by which, among other things, 
the Perry Company agreed ** to furnish and 
maintain good and convenient wharf boats and 
steam ferry boats to do with promptness and 
dispatch all the ferryine required for the transit 
of passengers and freight coming from or going 
to said roilroad (or the assignee hereinafter 
mentioned) over the river," at reasonable rates 
of ferriage; and the railroad company cove- 
nanted and agreed that it would " always em- 
ploy the said feny to transport across the said 
river all persons and property which may be 
taken across the said river, either way, to or 
from the Illinois shore, either for the purpose 
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of being transported on said railroad, or havinff 
been brouglit to the said river, Mississippi, 
upon said railroad. So that the said Ferry 
Company, its legal representatives or assigns, 
owners of the said ferry, shall have the profits 
of the transportation of all such passen^rs, 
persons and property, taken across said river 
either way by said railroad company; and that 
no other Uian ttie Wiggins Ferry shall ever, at 
any time, be employea by the said party of the 
second part, or the assignee herein mentioned, 
to cross any passengers or freight coming or 
going on said road." 
reiAl ^^^ ^^ ^^^ ^'^ agreed and understood that 
^ "* the Alton and St. Louis Company should have 
the right to transfer and assign the agreement 
to the Chicago and Alton Company, In which 
event all the covenants, stipulations and agree^ 
ments therein contained should be as binding 
on the said Chicago and Alton Company as on 
the Alton and St. Louis Company. 

On the same day that the contract was entered 
into the Alton and St Louis Company trans- 
ferred to the Chicago and Alton Company all 
its right, Utle and interest in and to the lands, 
tenements and easements mentioned therein, 
and the Chicago and Alton Company became 
bound to the Ferry Company in aU respects the 
same as the Alton and St Louis Company was. 
This suit was brought bv the Feny Com- 
pany in a state court of Missouri agamst the 
Chicago and Alton Company to recover dam- 
ages for not employing the Ferry Company for 
the transportation ox persons and property 
across the river, as by the contract it was bound 
to do. The Railroad Company set up by way 
of defense, among other thmgs, that "it had no 
power or authority to make or enter into any 
agreement whatever, perpetually obliging itseu 
• * • not to cross persons and inoperty, nor 
not to employ others to do so in the manner 
alleged in the petition; and that, if the provis- 
ions of said articles of agreement contain, by 
construction, any such provision, the same 
were and are in violation of the laws of the 
State of niinois, and contrary to the public 
policy thereof, and are void and of no effect." 
The answer further alleged that the Railroad 
Company, at the time of the transfer of the 
contract to it, " was a public, ommon carrier 
as a railroad company, duly incorporated by 
law, with power ana right to construct and 
operate its railroad, and to transport persons, 
r Ai ai passengers, freight and proper^ to and from 
loxif J ^^ ^j^y ^1 g^ Louia, in the State of Missouri, 

across and over said river, and on or over its 
railroad, as the public interest required; that 
it was and still is the legal right and duty of 
defendant to furnish ana supply the mode and 
means of transportation needea and required 
from time to time by the public welfare for 
passeneers and property to and from said city 
over said river, ana to, on, and over defend- 
ant's railroad; that the public welfare and the 
necessities of shippers of property and freight 
to and over said railroad, and to and from said 
city, required that certain freights and prop- 
erty, to be transported by defendant to and 
from said city, should be transported by it to and 
from said my across said river, and to and 
from and along defendant's railroad, in the cars 
in which it m&ht be, and over and across said 
river, without breaking bulk and without being 
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removed from such cars, and without beins 
taken by hand or by wagons or other appli- 
ances, in packages, m>m or to the cars. m>m 
or to ferry boats, to^be ferried across said river; 
and that since said assignment other and im- 
proved modes of transportation across said 
river, without breaking bulk, and at other 
points on said river opposite the City of St 
Louis, were and have betsn provided and estab> 
lished, and it was and became the duty of de- 
fendant, as such common carrier, to accommo- 
date the public by the use of sudd other modes 
of transportation; and that any provision of 
said contract which would prohibit defendant 
from using the same for the benefit and con- 
venience of the public was and is against pub- 
lic policy and void, and defendant was not and 
is not bound thereby." 

Upon the trial the statutes under which the 
Railroad Company was incorporated and from 
which it d^ved its corporate powers were of- 
fered in evidence. They confer upon the Com- 
pany all the usual powers of railroad corpora- 
tions, and, either expressly or by implication, 
subject it to correspondinig obligations to the 
puUic. No testimony was offered, so far as 
the record discloses, to show that the courts of 
minois had decided, or that it had been estab- 
lished by law or usage in that State, that this 
Corporation, or any other having sixnilar pow- 
ers, could not make such a contract as had been 
entered into. 

After the evidence was all in, the Railroad 
Company asked the court to rule, among other 
Uiings, as follows: 

"U, at the time the contract sued on was 
made and was assigned to defendant, the plaint- 
iff was a common ferry. Incorporated under 
the laws of Illinois, with power to have and 
use a ferry within limits opposite to a portion 
only of the City of St Louis, and the Alton 
ana St Louis Railroad Company was a com- 
mon carrier, incorporated under the laws of 
Illinois, in evidence, with authority and fran- 
chise to have and to use arailroad m said State 
to a point opposite to the City of St Louis, 
Missouri, and defendant was a common carrier, 
incorporated under the laws of Illinois, In evi- 
dence, with franchises and authority to have 
and use a railroad from Chicago, by way of 
Alton, in said State, to the Mississippi River, 
opposite to said City of St Louis, and carry 
persons and property to and from St Louia, 
and to and from ana over such railroad, and to 
have or use boats for such purpose, then the 
provisions of said contract between plaintiff 
and Uie Alton and St Louis Railroad Com- 
pany, Uiat said railroad company would al- 
ways employ plaintiff or its ferry to transport 
across the Mississippi River all persons and 
property which might be taken across said 
river, either way, to or from the Illinois shore, 
either for the purpose of being transported on 
its railroad, or having been brougnt to said 
river on said road, so that plaintiff; its repre- 
sentatives or assigns, should have the profits of 
the transportation of all such persons, passen- 
gers and property taken across the river eithei 
way, by saia Alton and St Louis Railroad 
Company, and that no other than plaintiff (or 
its ferry) should ever, at any time, be em* 
ployed by said Alton and St Louis Railroad 
Company, or the assignee therein mentioned. 
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to croM any paasengen or freight coming or 
ffoing on sud road, w^ and are illegal; and 
defendant had no legal right or aut£>rity to 
bind itself to oomply with or perform the same, 
and plaintiff cannot recover herein for nonper- 
formance thereof by defendant." 

There were other requests of a similar char- 
acter, but this contains the sabstance of all 
tnat was asked, so far as the questions for our 
consideration are concerned. These requests 
were refused, but the trial court did rule that 
the railroad company " Did not covenant or 
contract that all persons and property com- 
ing on its road to St. Louis, or going from St. 
Louis to be carried on its road, should be 
crossed over the Mississippi River by plaintiff, 
or at plaintiff's f^rry, but only such as said 
railroad company, or its assignee, should em- 
or procure the ferriage for or have f er 



plov 
ned: 



ried; and that if other persons than * * * the 
defendant caused, employed, did, or procured 
the ferriage or crossing over said river of per- 
sons or property coming on the road of * ♦ • 
defendant to St. Louis, or going from St. Louis 
to be carried on said road, by other means or 
ferry than plaintiff or its ferry, defendant is 
not liable therefor, and defendant was not 
boimd to cause or procure such persons or prop- 
erty to be ci'ossea at plaintiff's ferry." The 
court also ruled that the contract was not "void 
as being in restraint of trade," nor " as being 
beyond the powers of the Corporations parties 
thereto," " nor as beyond the powers of the 
Chicago and Alton Railroad Company to be- 
come ttie assignee thereof and be bouna there- 
by " nor " as Ming contrary to public policy." 

Under these ana other instructions, not im- 
portant for the purposes of the present inquiry, 
the cause was sent to a referee to take testimony 
and report the damages. The referee in his re- 
port construed the contract to mean that "where 
the defendant received and billed freights for 
carriage over its own road at places or for des- 
tinations beyond the termini of its road, so 
that a ferry had to be used to transfer the 
ftreigfats between the City of St Louis and the 
niinois shore, it was the duty of the defendant, 
whether acting as carrier or forwarder, to give 
the ferriage to the plaintiff, and good faith 
required the defendant to conform its acts and 
contracts of carriage to this obligation." He 
then said : " If the contract has the above 
scope and meaning, I am convinced that the 
defendant has not acted In good faith towards 
the phdntiff ;" and the damages were foimd and 
reported on this theory of ue case. 

The trial court confirmed the retoasTa report 
and save judgment accordingly. The case 
was then taken to the St Lou£ Court of Ap- 
peals, where the Judgment of the trial court 
was reversed, because. In its opinion, the ref- 
eree did not proceed on a correct legal theory 
and held the RaUroad Company too strictly 
to the letter of the contract, without looking 
sufficiently to the facts surrounding it when 
made, lliis Judgment of the court of appeals 
was reversed, on appeal, by the Supreme 
Court of the State, and that of the trial court 
affirmed, on the ground that the contract was 
Interpreted correctly hy that court, and that, 
beinff so interpreted, it was not " uUra vire$, 
condemned by public policy or in restraint of 
trade." To reverse that Judgment this writ of 



enor was brought,on the ground that full faith 
and credit was not fflven to the Acts of Incor- 
poration of the Railroad Company, construed 
in the light of the Judicial dedsions and the 
accepted public law of niinois. 

A motion to dismiss for want of Jurisdiction 
was made at the last term and caniSnued for 
hearing with the case on its merits. 

This motion is first to be consldsved. The 
RaOrood Company set up in its answer, as a 
defense to the action, that It had no authority 
to make the contract sued on, and In support 
of this defense put in evidence its Illinois Acts 
of incorporation. Without doubt the constitu- 
tional reouirement, article IV, section 1, that 
"Full faith and credit shall he fdven in each 
State to the public Acts, records, and judicial 
proceedings of every oUier State," implies that 
the public Acts of every State shall be siven 
the same effect by the courts of another State 
that they have by law and usage at home. This 
Is cleariy the logical result of the principles an- 
nounced as early as 1818 in Mills v. Duryee, 7 
Cranch, 481 [11 U. S. bk. 8, L. ed. 411], and 
steadily adhered to ever since. The chum of 
the Railroad Company is that by law and usage 
in Illinois the operative effect of its charter In 
that State is to make such a contract as that 
now sued on vltra tires. 

Whenever it becomes necessary under this 
requirement of the Constitution for a court of 
one State, in order to dve faith and credit to a 
public Act of another State, to ascertain what 
effect it has in that State, the law of that State 
must be proved as a fact. No court of a State 
Is chamd with knowledge of the laws of an- 
other State; but such laws are in that court 
matters of fact, which, like other facts, must 
be proved before they can be acted upon. This 
court, and the other courts of the United States, 
when exercising tbeir orifi;inal jurisdiction, take 
notice, wiUiout proof, or the laws of the sev- 
eral States of the United States; but in this 
court, when acting under its appellate jurisdic- 
tion, whatever was matter of ifact in the court 
whose Judgment or decree is under review, la [623] 
matter <A fact here. This was expressly de- 
cided in Ha/nley v. Danoghue, 116 U. S. 1 [Bk. 
89, L. ed. 586], Ui respect to the faith and credit 
to be given by tiie courts of one State to the 
Judgments of the courts of another State, and 
it is equaUy applicable to the faith and credit 
due in one State to the public Acts of another. 

Whether the charter of this Company, in its 
operation on the contract now in suit, had any 
different effect in Illinois from what It would 
have, according to the principles of general law 
which govern fike charters and like contracts, 
in Mimouri and elsewhere throughout the 
country, was, under this rule, a question of fact 
hi the Missoiiri court, as to which no testimony 
whatever was offered. The case from the be- 
ginning to the end, both in the pleadings and 
m the requests for rulines. seems to have been 
consider^ by the parties and by the court aa 
involving questions of general law only, which 
were not at all dependent upon anything pe- 
culiar to the jurisprudence of Illinois. Thus, 
while in the answer it is alleged, in effect, that 
the contract is "in violation of the laws of the 
State of Illinois and contrary to the public pol- 
icy thereof," no proof was offered to support 
the averment, and the whole case was maiie to 
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TMt. «> far M the testimony _. , __ 

Ibe further cencral aUegnlloii that the coDtntct 
"wM aad u contrary to public policy and 
»oM." 80, In the requeats forflDdioga. no gpo- 
cinl relinncfl wna had oa aor peculiar law or 
uiaga In Illinois, but on the general claim that 
the COD trad "was Illegal, and the defendant 
bad no lenl right or authority to bind itself to 
comply with and perfonn the same." And In 
the trial court the ruling was that the contract 1 
waa "not void as belnjt In KStnint of trade," j 
nor "ns being beyond Uie powera of ttie Corpo- 
rations parties thereto," nor " aa beyond the 
power of the Chicago and Alton Railroad Com- 
pany to become tbe assignee thereof, and be 
bound thereby," nor "as being contrary to pub- 
lic policy." In the supreme court, whose judg- 
ment we are asked to review, tbe ruling and 
decision WBB even more general, for it was 
there held that the contract as interprel«J was 
18241 "'* " '''"^ ^'^- condemned by public policy 
or In restraint of trade." It thus appears con- 
dualTely, aa we think, that both the nartlesand 
the court understood, as tboy certainty might 
from the way this case was presented, that the 
decision was to be made, not upon anything 
peculiar to the Stale of IllinolB. hut upon the 
general law of tbe land applicable U> the facta 
established by the evidence. Such evidently 
waa the ground of tbe decision, and that being 
M it ia well settled we have no power to bring 
It under review. The decision would have 
been the same upon tbe case ns made, whether 
the Constitution bad contained the provision 
relied on or not. BttM v. Dtmaret, 10 Wall. 
587 [77 U. a, bk. 19, L. ed. 10071; W»t TH- 
iu*ie Bank v, Citizen^ Bank, 13 Wall. 433 1 •!^0 
n. 8. 20:6141; Deimatv. Int. Co. 14 Wall. 661 
:81 C, 8. 20:767], in which it was expressly 
Eield that this court cannot review the decision 
>f a state court holdin'; a contract valid or void 
when "made upon the genml principiea by 
obich courts determine whether a condder»- 
tlon la Eood or bad on principles of public pol- 
icy." Tanwr V. iiorf, 18 Wall. 67 [83 U: 8. 
iiSS.]: BoeMJtold v. Beekhdd. 92 U. 8. 189 
[28;5mli iW™ York Lift Int. Oo. v. Smdrm, 
bS U. S. see [23:7091: U. 8. V. TTiompton. BS 
C. 8. S87 [23:983]: BanJcv. McVeigh, a&V. 8. 
888 [SO:lll]i J>iigg«r v. Boe'^, 104 C. B. 001 
rsfl:$48]i AUm V. MeVeigh, 107 D. 8. 43S 
[a7-JJ72l; Sm Franeiteo v. BeoU, 111 D. 8. 768 
[28:698]; Grama v. Int. Q>. 113 H. 8. 278 
(28:716]. It is not enough to give ns Jurisdle- 
flon • '- "---'"-»■ ' ■- — '-■• ^- 
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ny in the pleadings, or elsewhere in tbe 
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'er It mlgh 
the powers of tbe Company under Its Acta of 
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Incorporation as Ihey were construed and given 
«ffect by law and usage In Ullnots. It must 
•omehow be made to appear on the face of the 
record that tbe facts as they were actually pre- 
sented for adjudication made it necessary for 
the court to consider and pve effect to the Act 
of incorporation in view oi some peculiarjuris- 
prudence of Illiools rather than the general law 
of the land. That, as we have seen, was not 
done In this case. Consequently we have no 
Jnrisdictlon, and the motion to dismiss la 
granted. 

DitnOtttO. 

■Same decMon airain (eport«d In 14 Wail, B, as 
ctted In brief (or defeadani In error. 
l»l'. S. 



0. N. JORDAN 

(Bee B. C. BoDorterl ed. ao-<SS.) 

JfufiMpaJ bondt—lUiTioit Staiuttt—emttn 
tionef—" town" and " viBage," uted wfnimf- 
flwuMy — Us pendens at ajfeeting ,ivbttqiimt 
bona fide hoiiUrt of ntgotioMe paper — la vhat 
extent thit court foUowit tlie highat eonrt of a 
State in tht eonttructton of it* OonMt rfiixi 
and^atatM — ttlopptl—praetiee. 
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at some ottier plabe than tlis odce of tlis trOiiBiirar 
of ths munlolHlltf . ta only ctiarscatile with nr'*' — 
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B. The pendenoy of a suit relating to the raildltj 

nt DAgotlable paper, pot yet due. Es not oonatrucU 

notice to aubeequeat boldentliei«af tie tore ma- 



turlto. This rule oannot be so ohaajrad br M 
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lawaordeeielaas ai 

notrcaldlnr and not belnr within tbe 8ta e. 

0.' tTpon a dlvWon In oi^Dlon between tlie judga 
of the court below, It la bad pracUoe to base a que*. 
Hon for ths ooDalderatlon or this court ipoo a re- 
ported «Me not found In the record. 

[No. 661.] 
auAmiUoI JITm. f a 1886. Dtdded Jan 10, 1887 

IN ERROR to tbe Circuit Cou 1 of theLniled 
Stales tor tbe 8ouibem District of DUnois 
AMmei. 

The history and facts of tbe case appe« li. 
tbe opinion of the court. 
Mr. Ohadrlas H. Pa,tton, for plaintiff Ir 

It is settled Uw In Illinois that toauthori ^e t 
municipal corporation to IsrM bonds tjer* 
must be express statutory power granted. 

WOch V. Pott, 99 111. 471; PiUman v. .">» 
bv.Tg, 92 DL 114; (Jadditv. RuAtand Co. W DL 
133: Bitten v. Kankalcee. 61111. 249. 

The authority to issue bonds by a munldgMI 
corporation la an extraordinary power and. it 
It is claimed, it must be shown by those <*ho 
assert it to be clearly and expressly given by 
the statute; because as to laws extending tba 
powers of corporations or iniTreasing tbe I ir- 
dens of taxation, or statutes in derogation of 
common rights of property, the rule of strict 
prevails. 
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OhetAnutwood y. Hood, 68 111. ia9; PeopU ▼. 
mOmri, 46 N. Y. 118; Peo^ y. amiih, 45 N. 
T. 772; Shofv y. apeir, 4 Hill. 79: J3fea«y y. 
KnovDler, 29 U.S. 4 Pet. 152(7:818); FanA^>my. 
Ihrranee, 2 U. 8. 2 Dall. 816 (1:896); JDoe y. 
i9At«nn, 1 Blackf. 886; Farrington y. Morgan, 
20 Wend. 207. 

It was contended in Weleh y. JV«<, «u^a, that 
the question had been settled by the Supreme 
0>urt of Illinois in Martin v. People, 87 111.524, 
that" town" and " yiUage" are the same; but the 
court decided that no such point was involved; 
hence, there has never been but one decision in 
Illinois on that point and that was that " town" 
and ** village" are not the same. 

The federal courts will follow the highest 
court in a State in the construction given by 
such state court to its own Constitution and 
statutes. 

TiogaB. R.Co. y. Blostbury, etc. R B. Oo. 87 
U. 8.20 WaU. 187(22:381); mitrfiddy. Gallatin 
Oo. 100 U. S. 47 (25:544); South Ottawa v. Per- 
kim, 94 U. 8. 260 (24:154); StaU B, R, Tax Oases 
and ElmtooodY. Marcy, 92 U. 8.576,289(23:668, 
710):Tr«^^twany. Clark, 108 U. 8. 260(26:893). 

And this is the case even where, as in this 
case, the state court has rendered its decision 
construing the state statute after the United 
States Circuit Court has made a prior decision 
construing it the other way. 

Moores v. Nat. Bank, 104 U. 8. 625 (26:870). 

And the Supreme Court of the United States 
will also recede from a former decision to follow 
the subsequent decision of the state court con- 
struing its own statutes. 

Leffingtoell v. Warren, 67 U. 8. 2 Black, 599 
(17:261); i^atr/fcfWy. Gallatin Oo. supra. 

If, then, the power to issue bonds was not 
ffiven under saia section 10 of the Act of 1869, 
the vote taken could only have authorized a 
donation to be paid by taxation as provided by 
section 11 of the said original charter of said 
railroad company, passed in 1867. But the 
power to vote a donation under either of the 
said Acts of 1867 or 1869 did not carry the 
power to pay the donation in bonds. 

Bissell y. Kankakee, 64 111. 249; Shaeffer y. 
Bonham, 95 Bl. 868; Lippincott y. Pana, 92 
111.24. 

And if these bonds were void for want of 
power to issue them, then subsequent payment 
of interest is no ratification of Uicm. 

Flaek y. Eughes, 67 HL 884; LippineoU y. 
Pana and Shaeffer v. Bonham, supra. 

An absolutely imanswerable reason why these 
bonds are void was stated by the Supreme (>ourt 
of the United States in the case of Concord v. 
Savings Bank, 92 U. 8. 625 (28:628), where the 
court says, referring to the proviso in the "sep- 
arate section" of the Constitution of Illinois 
above quoted, " This article, in our opinion, 
makes a clear distinction between subscriptions 
to the capital stock of a railroad company * * *. 
and donations or loans of credit to such corpo- 
rations. The latter are prohibited under all 
circumstances." 

Plaintiff in error insists that it is not estopped 
by the former Judgment between these parties 
on coupons detached from the same bonds, be- 
cause to make said fudgment bindinfl^ as re$iur 
dieata there must be complete identity of par> 
ties and subject matter of litigation. 

OnmmU v. C(mntyofSac,UV.B.Vi\ (24:195). 
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And if in the second suit there be, as in this 
case, a new and whoUy different cause of action 
(a different lot of coupons are sueo upon), and 
a defense based upon a materially new ana dif- 
ferent state of facts, then the former judgment 
is no estoppel 

Oromteeu v. County trf SaCjSupra; Gould v. 
BMnsville d 0. B. R. Co. 91 U. 8. 526 (28:4m. 

Where the face of commercial paper iUiell 
carries a defect, the purchaser must make in- 
quiry and is chargeable witi^ notice of whatever 
that inquiry womd have or might have led to. 

Wade, Notice, § 90, citing -4ytfr y. Hutddns^ 
4 Mass. 870; UaU y. Hale, 8 Conn. 836; Gooii- 
man v. Simonds, 61 U. 8. 20 How. 848 (15:934). 

Messrs. James A. CoimoUy ana T. O. 
Mather, for defendant in error: 

The Supreme Court of Illinois in deciding the 
case of Martin y.People,Sl I11.528,clearly shows 
that the charters of " incorporated towns" and 
of '* villages" are, in all their material and dis- 
tinguishing characteristics, the same. This is 
proof that the Legislature could have had no 
motive or reason for using the words other- 
wise than merely as interchangeable. 

All that can he said of the case of Welch v. 
P&st, 99 m. 471, in this connection is that it is 
not competent for the courts or Legislature* by 
a change in their rulings or constructions, to 
deprive parties of their rights, acciuired whilst 
the le^lative or legal constructions were far 
yorabJe to the validity of such rights. 

Gelpcke v. Ihibuque, 68 U. 8. 1 WaU. 20S 
(17:525); ButzY. Muscatine, 75 U. 8.8 WaU. 58S 
(19:493); OlcoUy. Supervisors, ^Ji. 8. 16 Wall. 
690 (21:386); Chambers Oo. y. Clews, 88 U. S. 
21 Wall. 824 (22:520); Elmwood v. Marey, 92 U. 
8. 289 (23:710); MitcheU v. Burhi^ton, 71 U. 
8. 4 Wall. 270 (18:850); ffavemeyer v. lotoa Oo. 
70 U. 8. 8 Wall. 294 (18:88): Lee Co. v. Bogers, 
74 U. 8. 7 WaU. 181 (19:160). 

While there was no decision of the IUinoi» 
Supreme Court upon the point in controversy 
at the time the bonds were issued, there was an 
unbroken line of legislative construction arising 
from special Acts of incorporation in which the 
words "village" and "incorporated towns*" 
had been interchangeably used. 

This is not a case where the United States 
Supreme Court is caUed upon to follow the 
latest decision of the state supreme court and ig* 
nore the earlier one and the legislative con- 
struction referred to. 

The Welch Judgment cannot affect the rights 
of defendant in error, especiaUy as it cannot be 
shown which one of the seven bonds was in- 
volved in that liti^tion, nor that defendant in 
error knew anything about it. 

OarroU Oo. v. Smith, 111 U. 8. 556 (28:517); 
Warren Oo.y. Mara/, 97 U. 8. 96 (24:977). 

There seems to be no resection as to the 
place of payment in the law under which these 
bonds were issued, and therefore the authority 
of this court is that thev can be made payable 
filsG where 

Lynde v. The Oownhf, 88 U. 8. 16 Wall. 6 
(21:272); Thornton v. jSw O?. 70 U. a 8 WaU. 
827 (18:177); Gelpcke y. Dubuque, 68 U. 8. ] 
WaU. 178 (17:520). 

Mr. Justice Brmdley deliyered the opinion r qq \ i 
of the court: 
This is a suit brought by C. N. Jordan againsi 
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the Town of Enfield to recover the amount of 
twenty-two interest coupons for $50 each, made 
by the Town on the first of Januanr, 1871, and 
payable in January and July, 1881, 1882 and 
1888. The defeodnnt pleaned nonassumpsit, 
and on the trial a jury was waived, and the 
cause was tried by the court, consisting of the 
circuit and district judges. A finding of the 
facts was made, and the jud^ belne divided 
in opinion as to certain questions of Taw aris- 
ing thereon, judgment was rendered in favor of 
the plaintiff, in accordance with the opinion of 
the presiding judge. The principal question 
of law was whether an "incorporated town," 
as Enfield was, had power to niake a donation 
of its bonds to the railroad company. Ques- 
tions of estoppel were also ralaed, as hermter 
noticed. 

The facts found by the. vourt, in accordance 
with an agreed statement presented by the par- 
ties, are substantially as follows: 

1. That the^Town of Enfield was incorpo- 
rated under an Act of the General Assembly of 
the State of Illinois, approved March 15, 1869. 
This Act is set out in full, and is entitled "An 
Act to Extend the Corporate Powers of the 
Town of Enfield." It is an ordinary town 
charter, making the town a corporation by the 
name and style of "The Town of Enfield.'^ Its 
territorial limits were then prescribed, being 
one mfle square, and the usual corporate pow- 
ers were conferred. A town council, consist- 
ing of five trustees, together with a police mag- 
istrate, a treasurer, and a town constable, were 
directed to be elected annually, on the first 
Monday of May. The powers given to the 
town council were similar to those usually con- 
ferred upon municipal bodies; as, the power to 
levy and collect taxes; to appoint a clerk, su- 
pervisor of streets, and other officers; to appro- 
priate moneys to pay the debts and expenses of 
the Town; to make regulations for securing the 
general Ji^th; to provide a supply of water; 
to make sidewalks, and to open, grade, pave 
and repair streets; to establish markets, to reg- 
ulate the public grounds; to organize a fire de- 
partment; to regulate the police, etc. 

The findhigs next set forth at large an Act 
of Assembly of Illinois, incorporating the D- 
linois Southeastern Railway Company, ap- 
proved February 26, 1867. This Act authorized 
the company to construct a railroad from a 
point on the Illinois Central Rdlroad, by way 
of Fairfield in Wavne County, to the Ohio 
Biver. The route designated would naturally 
pass in the neighborhood of Enfield, and the 
railroad, when built, did pass through the 
Town. The seventh section authorized coun- 
ties through which the road might pass to do- 
nate to the company any sum not exceeding 
$100,000, and to give its bonds therefor. The 
ninth section authorized any town in any county 
under township organization to donate not to 
exceed $80,000; but such donation was payable 
only l^ taxation, no authority being given to 
issue Donds. This section related, not to ixh 
corporated towns, but to townships forming 
the territorial subdivisions of counties. The 
deventh section authorized "any incorporated 
city or town" through or by which the ndlroad 
might run to make donations not exceeding 
$10,000, on the same terms, propositions, con- 
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ditions, and under the same restrictious, as pro- 
vided for townships. 

The findings next set forth an amendment to 
the railroad charter, approved February 24, 
1869, by the tenth section of which authority 
was given to " Any village, dty, county or 
township organized under me township organi- 
zation law, or any other law of the State, along 
or near the route of the railway, ♦ * ♦ or any- 
wise interested therein," to subscribe to the 
stock of the railroad company, or make dona- 
tions to it to aid in the construction and e(|uip- 
ment of its road, provided mich subscription or 
donation was sanctioned by an election of the 
people . This section gave power to issue bonds 
for such subscriptions or donations; but towns 
are not included therein bv name. 

The court further found that, on the first of 
January, 1871, the Town of Enfield issued and 
delivered to the officers of the Springfield and 
minois Southeastern Railway Company, a com- 

Sany formed bv consolidation with the Illinois 
outheastem Kail way Company, the bonds and 
coupons now in controversy, copies of which 
are attadied. That said bonds and coupons 
were issued by said Town by virtue of the ,-•««, 
power (if any) contained in the Acts aforesaid, L^^sj 
approved February 25, 1867, and February 24, 
1869; and that afterwards said bonds and cou- 
pons came to the plaintiff through mesne trans- 
fers from said Springfield and UlinoiB Railway 
Company; and Uiat the bonds were registered 
in the state auditor's office. 

The findings further set forth copies of the 
order of the town oouncfl of Enneld, made 
June 10, 1870, appointing judges of election to 
be held in the Town on tne llth of the same 
month, and a copy of the returns of the vote at 
said election for the purpose of determining 
whether the Town would donate the sum of 
$7,000 to the Springfield & Illinois Southeast- 
em Railway Company, the resultof which wae 
—for donation sixty-four votes, against it, one 
vote; and that this was the only election heki 
in ivAation to said donation. 

The court further found that at the June 
Term, 1880, of that court, judgment for the 
plaintiff against the defendant was rendered 
upon coupons then due, detached from the same 
bonds from which the coupons now sued od 
were taken. It was also admitted by the plaint- 
iff that the Enfield town bond represented by 
Post in the case of WOeh v. PiMt, 99 HI. p. 471» 
was one of the series of seven bonds in contro- 
versy in this suit, but which bond it was the 
plaintiff disclaimed any knowledge. 

Upon these facts the judges who tried the 
cause have certified a difference of opinion upon 
the following Questions, to wit: 

1. Whether the incorporated Town of Enfield 
had power to vote and issue the bonds and cou- 
pons in controversy under any of the provis- 
ions of the Acts above specified. 

2. More particularly, whether said Town 
had said power under the tenth section of the 
amendment of the railway company's charter, 
approved February 24, 1869. 

8. Whether said To wn was not estopped from 
farther defense bv the litigation theretofore 
had between it ana plaintiff. 

4. In case there was power In the Town un- 
der said laws to vote and Inue said bonds and 
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ooupont, whether one of said bonds and the 
coupons thereto belonging were void in the 
hands of plaintiff In this suit by reason of one 
Post having litigated it in the state courts of Il- 
linois. 

1. As to the first question, it is clear that the 
Town derived no authority to issue the bonds 
from anything contained in its own charter. 
But, by the eleventh section of the Act incor- 
porating the railway company, power is given 
io anv moorporated city or town through or by 
^hich the railroad might run to make dona- 
tions to the company, and to pay the same by 
taxes assessed by the county clerk at the re- 
quest of the company. No authority, however, 
was given to issue bonds in payment of sadh 
•donations. The tenth section of the amending 
Act, approved February 24, 1869, contains the 
only authority which can be invoked for that 
purpose. But that section does not mention 
towns by name. It declares ' 'That any village, 
city, county, or township ♦ ♦ ♦ along or near 
the route of said railway or its branches, or 
that are in anywise interested therein, may in 
their corporate capacity subscribe to the stock 
of said company, or make donations to said 
company, to aid in constructing and equipping 
said railway;" with a proviso for holding an 
election on the subject, and authorizing the is- 
sue of bonds in payment, "said bonds to be 
signed, in case of a village, by the chairman of 
the board of trustees theieof ; in case of a city, 
by the mayor thereof." etc. The Town of En- 
field Ib not a township, nor a county, nor a 
city. If it is within the purview of the Act it 
must be because it is a village. The question 
then arises. Is the incorporate Town of£!nfidd 
a village ^thin the meaning of the Act? 

This question dei)ends upon the use of the 
words " town" and ** village*' in the laws of Illi- 
nois. The general and popular distinction be- 
tween them in English ^cech wiU not carry us 
far towards a solution. The dictionaries tell us 
that the word town signifies any walled collec- 
tion of houses. (Johnson.) But that is its an- 
tique meaning. By modem use, it is said to be 
applied to an undefined collection of houses, or 
haMtations; also to the inhabitants; emphatic- 
ally to the metropolis. (Richardson.) Again, 
a town is any collection of houses larger than a 
village; or any number of houses to which be- 
longs a r^ffular market, and which la not a city. 
(Johnson, Webster, Ogilvie.) The same author- 
ities define a village as a small collection of 
houses in the country, less thuu a town. Ac- 
cording to this distinction, the law, in giving 
power to " any village, city, county or town- 
ship" to make donations and issue bonds to the 
railroad company, confers the power upon bod- 
ies of hi^er ana lower degrees of municipal 
organization than towns, and leaves them out. 
This Ib an incongruity which we can hardly 
suppose was intended. The Supreme Court of 
Illinois, in a recent decision against the power, 
to which we shaU presently refer, is obliged to 
say, " Why incorporated towns were omitted 
tn Uiat Act cannot now be known." 

In seeking aid from collateral sources, we 
shall probably derive more light from the po- 
iiticaf use of the terms "town" and "village in 
this country, than from general lexicography. 
In New England and New York towns arc the 
political units of territory into which the coun- 
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ty is subdivided, and answer, politically, Co 
parishes and himdreds in England, but nm 
vested with greater powers of local government. 
In Delaware the coimties are mvided into 
hundreds, the words town and village being in- 
discriminately applied to collections of houses. 
In Maryland ana most of the Southern States, 
the political unit of tenitory Is the county, 
though this is sometimes divided into parishes 
and election districts for limited purposes. The 
word " town" is used in a broad sense to include 
an collections of houses from a city down to a 
village. Thus, in Virginia, by an Act passed 
in 1778, on the death or removal of " any one 
of the trustees and directors of the several towns 
within this State, not incorporated," provision 
is made for filling the vacancy; by Act of 1798, 
''electors of towns entitled to representation in 
the House of Delegates" are authorized to vote 
at their respective court houses for representa- 
tivesin Congress: by Revised Code of 1819, "trus- 
tees of the respective unincorporated towns of 
this Commonwealth" are empowered to make 
by-l&ws to prohibit horseracine in the streets 
of the town: by the Revised Code of 1849, in the 
chapter entitl^ " Of Towns," the council and [686] 
board of trustees of any town, heretpfore or 
hereafter established, may cause to be made a 
survey and plan of the town, showing each lot, 

Sublic street, etc., to lay out, alter, improve and 
ght the streets, and to adopt various municipal 
regulations relating to public grounds, markets, 
health, nuisances, supply of water, fiire depart- 
ments, etc. Most of these towns were nothing 
but villages. The close connection between 
Virginia and Kentucky and the early settlement 
of fllinois renders this use of the word " town" 
in the mother State apposite to the question un- 
der consideration. 

In New Jersey. Pennsylvania, Ohio, Indiana, 
Michigan and Illinois, the subdivisions of a 
county, answering to the towns of New En- 
gland and New York, are called townships, 
uiough the word "town" is also applied to 
them in Illinois. In these States the words 
" town" and " village" are indiscriminately ap- 
plied to large coUecuons of houses less than a 
dty. 

These results are gathered from an examina- 
tion of the laws and constitutions of the States 
named; and we should have no hesitation in 
saying that in lUinoiB an incorporated town and 
an incorporated village were one and the same 
thing, were it not for the decision of the Su- 
preme Court of that State to the contrary in the 
case of WdehY. Post, 99 HI. 471, already allud- 
ed to. which decision was made in relation to 
the identical bonds in question in tliis suit 

That case arose upon a bill filed in the Cir- 
cuit Court of White Coimty by citizens, prop- 
erty owners, and taxpayerp. of the Town of En- 
field against the village and county collectors 
of taxes and Uie unknown holders of ihe bonds, 
to restrain the collection of taxes for their pay- 
men t, on the ground that there was no author- 
ity of law to Ssue them. The bill prayed that 
the bonds might be declared null and void in 
whosesoever hands they might be. A decree 
was taken ior confessea in April Term. 1877; 
but at the October Term, 1879, one Post, of 
New York, presented a petition, stating that he 
was the owner of one of the bonds, and pray 
ing that the cause might be reinstated, which 
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was done. The enm wai then tried upon 
an agned ftatement of the tBCtB (much the 
rune as In the present case), and the circuit 
court decided against the plaintiffs, and dis- 
missed the bill. This decree was reversed by 
the supreme court in June, 1881. The ground 
of this Judgment, as stated in the opinion of the 
court, was that the Town of Enneld had no 
authority to issue the bonds; that no such 
authority was given in the charter of the Town, 
because none was expressed, and the making 
of donations to railway corporations, and issu- 
ing interest-bearing bonds in payment thereof, 
is not among Uie usual or implied powers pos- 
sessed by municipal corporations; that it was 
cot given by the Act of 1867, incorporating the 
railway company, because the d<mations autnor- 
ized by thai Act to be made by incorporated 
cities or towns, were directed to be paid by tax- 
ation, and no authority was given to issue 
bonds: that it was not nven by the amending 
Act of February 24» 1869, because that Act only 
gives the power to villages, cities, counties and 
townships, and does not mention incorporated 
towns, and the Act cannot be extended by im- 
plication. The court save: "Keeping in mind, 
as must be done, there u no implied authority 
in municipal corporations to make donations to 
railway companies, and to issue interest-bearing 
bonds in payment, it must appear there is ex- 
press enabling legislation to that effect before 
municipal corporations can properly assume to 
exercise such extraordinary powers. No such 
authority is to be found anywhere in any public 
or private law of this State, applicable to the 
Town of Enfield, at the time that Corporation 
undertook to and did issue the bonds held and 
owned by the respondent: and having been is- 
sued without authority ox law, such GK>nd con- 
stitutes no valid obligation that can be enforced 
against the Municipuity." 

Two justices, Dickey and Sheldon, dissented 
from this opinion, and adhered to.an earlier rul- 
ing of the court made in 1877. in the case of 
Martin v. PeopU, 87 DL 524, in which it was 
adjudged that the terms ** towns and villages" 
are used synonymously in the laws of Illinois. 
The tproeeedixig in that case was instituted by 
the collector of Oook County, for the collection 
of certain special assessments levied by the 
Town of Lake upon the real estate within its 
bounds, the mode of collection pursued being 
that pcrfnted out in article IX of the Act en- 
titled " An Act to Provide for the Incorpora- 
[688] tion of Cities and Villages," approved April 10, 
1873, conferring upon all ciUes, towns and vU- 
la^ges which might adopt it (as all were author- 
ized to do) municipal powers of a very compre- 
bensive character. It was contended on the 
part of the defendants that, as to towns, the Act 
was unconstitutional and void because "towns" 
are not mentioned in the title, but only "cities" 
and "villages." The Supreme Court of Illi- 
nois, however, did not concur in this view, 
but held that an incorporated town and in- 
corporated village, in the laws of that State, 
are one and the same thing The court says: 
** The word ' town,' as found in our statutes, is 
not always used in the same sensa In the Act 
relating to township organization, it is provided 
that counties adopting that system for the man- 
agement of coun^ affairs shall be divided ' into 
towns' (sec 6, p. 1067, R 8. 1874). consisting, 
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generally, of a township according to the gov- 
ernment surveys. These towns are a species of 
municipal incorporations, and constitute an in> 
tegral part of the county, and are dosely Inter- 
woven with the management of county affairs. 
In the statute found in Revised Statutes oi 
1845, page 111, the word ' town' Is used in a 
very difrerent senae. It there plainly means a 
village, or a small collection of residences: and 
by that Act it is provided that the inhabitants 
of any such town may under certain circum- 
stances 'become incorporated for the better 
regulation of their internal police,' under the 
management of a board of trustees, with capac- 
ity to sue and be sued, to keep arecord of tnehr 
proceedings, and vnth power to make by-laws 
and ordinances, to prevent nuisances, to pro- 
hibit gambling and other disorderly conduct, to 
prevent fast driving and indecent exhibitions, 
to license public shows, to regulate markets, 
sink wells, to keep open and repair streets, to 
protect the town from fires, to levy and collect 
taxes, to enforce their ordinances, etc Such 
an organization, in our statutes, was formerly 
always called an 'incorporated town,' but 
in later statutes they are sometimes called 
villages, and their trustees are called village 
trustees. An examination of the special char- 
ter of the Town of Lake (Vol. 4, Special Laws 
1869, p. 824), shows it to be a municipal cor- 
poration of the latter character, and, in so far as 
us organization under that charter is concerned, 
it is merely an incorporated town, or, in other 
words ' an incorporated village' Before that 
duut^ was enacted, the Town of Lake was 
merely a municipal corporation under the laws 
relating to township organization. By this 
charter, the inhabitants of that town took 
another form of corporate existence, and be- 
came also, in contemplation of law, what, in 
the Revised Statutes of 1874, is known as avil- 
lege." The court then, after enumerating the 
powtts conferred by the town charter, adds: 
^* All the powers are of the kind usuaUy con- 
ferred upon cities or villages, and of the char- 
acter conferred upon cities or viUages byti^e 
general law of 1872, of which tlds article IX is 
a part Before the adoption of our present 
Constitution, many special charters, conferring 
like powers, were granted by the (General As^ 
sembly, and in most cases such corporations are 
called towns, but in some cases they are called 
villages; but the :^racter and nature of these 
corporations, whether called in thefar charters 
towns or villages, were bi all cases substan- 
tially the same. ^ After referring to a number of 
these charters, the titles of which ran, "An act to 
incorporate the village of A., or B,, but in the 
body of which the several conoununities were 
called villages and towns Indiscriminately, the 
court concmides as follows : " We therefore 
hold that the Town of Lake was, and is, a vil- 
lage in the sense in which that word is used in 
section 168 of the general Act of 1873 relating 
to cities and villages; that it, therefore, is one 
of the municipal mcorporations which, by that 
section, are authorized to avail themselves of 
the provisions of article IX of that Act as an 
amendment to their charters." 

We have quoted more fully from the Judg- 
ment in this case, because it u not only directly 
in point, but it shows historically the use of the 
terms ' 'town" and ' 'village" in the legislation of 
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inf nob. Its bearine on theprasent case \b en- 
hanced by the fact £at the Towns of Lake and 
Enfield were incorporated at the same session of 
the L^glslalnre, and invested with like powers 
and form of organization. 

BoUi of the cases to which we have referred 
arose after the bonds and coupons now in con- 
ux>yer87 were issaed, and neither of them can 
[MO] control our decision upon the rights of the par- 
ties here» any further than as they address 
themselTes to our Jud^nent upon the true con- 
struction of the law; and we feel compelled to 
say that we regard the yiews expressed in the 
case of Martin y. Poople Uupra], as the most 
sotmd and conyindng of the two. It seems to 
us that the Legislature of Illinois, in the Act 
for the incorporation of cities and yHlaffes, in- 
tended to avoid hereafter the use of the am- 
biguous word "town," as applied to the smaller 
class of inooiporated municipalities, and to des- 
bmate them by the singie term of " yilla^** 
Tliis conclusion is, on the whole, so obyfous 
that we do not hesitate to adopt it, and to hold 
that the Town of Enfield is a yill^ within the 
meaningof the amending Act of February 24, 
1869. We may add, as a strong corroboration 
of what has been said, that in the ninth section 
of that Act, the word " town" is used indis- 
criminately with the word "village." The 
language is: "It shall be lawful for the incor- 
porate authorities of any ineorporaU dty or 
tHkae through which said railway shall be lo- 
cated to donate or lease to said railway com- 
pany, as aright of way, the rij^htto lay asingle 
or double tn^ througn said city cr inoorporateA 
vittage, or any portion of the same, or any street 
or highwaT, that the said railway company 
shall dectfor that purpose, except at the option 
of the said railway company and corporate 
authorities of tueh towns cr cities," 

An additional point, however, is made in 
relation to the authority of the Town to issue 
the bonds under consideration. Supposing that 
such authority ts found in the Acts referred to, 
it is still contended that it was abrogoted by lb# 
Constitution of the State adopted on the second 
day of July. 1870. By a section of thai Con- 
stitution it is declared that "No county, city, 
town, township or other municipality, shall 
ever become saoscriber to the capital stock of 
any railroad or private corporation, or make 
donation to or loan its credit in aid of such cor- 
poration; Provided, howeter, That the adoption 
of this article shall not be construed as anect- 
inff the right of such municipality to make such 
subecriptfons where the same have been author- 
ized, under existing laws, by a vote of tide 
people of such municipalities prior to such 
adoption." It is urged that whilst the proviso 
of tids section saves the power to make sub- 
[69 1 ] scriptions to the capital stock of private corpora- 
tions, it does not save the power to make do- 
nations to them. We did so decide in the case 
of Concord v. Portsmouth 8av. Bank, 92 U. S. 
625 r28:628], but in the subsequent case of 
Fhirfleld v. QmrUp of QaUaUn, 100 U. S. 47 
[25:M4], that decision was overruled in defer- 
ence to several decisions of Uie Supreme Court 
of IUinois,to the effect that dcmations as well as 
subscriptions were within the meaning of the 
proviso. The authorities are collected in the 
latter case, and need not be repeated here. We 
held, as we bad often held before, that this 



court will follow the constmctkm which ha» 
been uniformly given by the hi^eet court of 
a State to its Constitution and laws. 

To the first and second questions, therefore, 
our answer is that the Town of Enfield haa 
power under the tenth section of the amending 
Act approved February 24, 1809, to vote and 
issue the bonds and coupons in controversy. 

The third question is whether the Town was 
not estopped from further defense by the pre- 
vious litl^tlon in this (the circuit) court upon 
the pleadings and facts stipulated and judg- 
ment rendered therein. The stipulation and 
finding on which this question is raised is as 
follows, to wit: "That at the June Term, A. 
D. 1880, of thi9 court judgment for the plaint- 
iff against the defendant herein was rendered 
upon coupons then due, detached from the 
samebonos from which the coupons in evi- 
dence in this suit were taken." The coupons 
on which said former judgment was rendered 
were different coupons from those involved in 
the present suit This suit, therefore, was 
brought upon a different cause of action from 
that upon which the former suit was brought. 
Whether the same issues were raised and passed 
upon in that suit which are raised in this, the 
supulation docs not inform us. The question [69S) 
is too genera] in its terms to admit of a precise 
answer. If the defendant sought to set up in 
this suit some new defense, which was not 
made in the former one. and not necessarily 
decided therein, it should have been allowed to 
do so, under the rulingof this coiut in Orom- 
foOlY. Sac County, 94 U. 8. 854 [24:198]. But 
we are left in entire ignorance on the subject. 
As no proper answer can be given to a question 
stated in such broad and Indefinite terms, 
which admits of one answer under one set of 
circumstances and of a different answer under 
another, we must necessarily pass it by as im- 
material to the decision of the case in this 
court. 

The fourth and last question prepounded by 
the judges below is whether one of the bonds 
and the coupons thereto belonging are void in 
^ hands of the plaintiff in this suit by reason 
of one Post having Utisated it in the state 
courts of Illinois. The finding on which this 
question is based is as follows; to wit, 'It is 
admitted by the plaintiff in this suit that the 
Enfield town bond represented by Post in the 
case of Welch v. Post, 99 111. p. 471, was one of 
the series of seven bonds now in contnoversy in 
this suit; but in making said admission plaint- 
iff disclaims any knowledj^ of which one it 
was, or any connection with said suit." It is 
rather a singular proceeding to refer this court to 
a volume of reports to eke out the record on 
which it is to pass Judgment The reported 
case is not even printed in the record before us, 
and we do not feel called upon to give it a very 
critical examination in reference to the point 
now raised, and might Tell refuse to consider it 
at all. It consists merely of the opinion of the 
court already referred to and commented on. 
The nature and ob-ject of the suit and the prin- 
cipal proceedings had therein have already been 
statea. For the purpose in hand, it is sufficient 
to remark that the bond held by Post was not 
matured, and will not mature till the year 1891, 
and. therefore, a decree against Post has no 
binoing effect on a subsequent holder of the 
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4ioiid pardiftiingthe same before matmlty and 
without nodoe. To hare made the decree ef- 
f cctiMl against the bond itaelf » Post should have 
bceo required to produce it in court in order 
ihat It might haTe been canceled. If be parted 
with tiie bDnd pending suit, it would make no 
^UTcrence. The sub^ of notice by U$ penr 
^enM in relation to negotiable secuntiei was 
considered by this court in the cases of War-' 
ren O0, y. Jtonw, 97 XT. B. 96 [24:9771, and 
Ca/rrM (h. v. OnM, 111 U. 8. 566 [28:617]. 
«nd needs no further discussion. The general 
rule announced in those cases Is that the pend- 
«ncy of a suit relating to the validity of negoti- 
[693] Abie paper not yet due Is not constructiye 
ootice to subsequent holders thereof before 
maturity. This general rule cannot be changed 
by state laws or dedsions so as to affect the 
n^bts of persons not residing and not being 
within Uie State, any more than publication or 
suit can be made constructive service of process 
upon such persons. Rights to real property 
and personnl chattels wiUiin the Jurisoictfonof 
Uic court, and subject to its power, may be af- 
fected by lii penaeni, but not those acquired 
by the transfer of n^tiable securities or by 
thcsale.of articles in market overt in the usual 
course of trade. See BrooJdjfn v. In$, Co, 99 
U. S. 862 [26:4161; Empire v. IktrUnatan, 101 
U. S. 87 [25:878]: Puna v. Baujler, 107 V. B. 
n45 [27:480]. 

But it is contended by the plaintifr in error 
<1mt the bonds on their face show an illegality 
•s to the place of payment sufficient to put a 
purchaser upon inquiry, and, therefore, to sub- 
ject him to notice of the proceedings bv which 
I he bond held by Post was declared void. This 
argument is based upon the fact that the bonds 
<are payable, not at the office of the treasurer of 
ihc Town of Enfield, but '* at the First Na- 
tional Bank of Shawneetown, Dlinois," the 
iprindpal town in the adloining county, about 
thirty miles distant, and the terminus of the 
railroad passing through Enfield. Af the stat- 
nte whicn gave the authority to issueihe bonds 
is silent as to the place of their payment, we 
are at a loss to see how the place named therein 
can have the effect supposed. Counsel admit 
In argument that it does not rend^ the bonds 
void, but insist that the Town bad no power to 
make them payable at any other place than the 
office of the town treasurer. For this th^ 
cite PeopUt ex rd, Peoria and Oguawka R. A, 
Co. V. douniy of TagewU, ete. 22 IlL 147; PMn 
V. Beynoldi, 81 III 529; and Sherlock v. ViUage 
if Winnetka, 68 ID. 680. In these cases, it is 
true, the Supreme Court of Blinois held that 
a municipal corporation cannot lawfully make 
its obligations payable at any other place than 
the office of its treasurer; but the court also 
held that the making of them payable else- 
rAA4i *^^^^ ^^'^ ^^^ affect their validity. The case 
l^^^J last cited was a biU by taxpayers to enjoin the 
collection of taxes levied to pay interest on cer- 
tain bonds of the village, the validity of which 
was questioned. They had been issu^ to pay 
for erectinff a building for educational pur- 
poses, which the court held the village haa no 
power to erect The question of the place of 
payment of the bonds only came up incident- 
ally, as one of the teguments of counsel used 
against their payment On this point the court 
says : " The oljection that the bonds are lllo- 
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gaily made payable at a bank in Chicago does 
not invalidate them, at* was held in Johnmm v. 
Stark Oo. 24 B1. 76. The agreement to pay ai 
that place is void, but the Mance of the cou- 
pons and bonds are not rendered invalid for 
that reason. In paving the interest, the treas- 
urer should not obey that agreement in the 
bond, but pay it at the village treasurj;. If he 
were to deposit the money in the bank for the 
purpose, and it were to break, or the money 
should otherwise be lost, he and hi^ sureties 
wouldnodoubtbe liable for the lossgrowingout 
of his illegal act in placinir the money in a plaee 
unauthorized by law." The court did not re- 
gard this as a ground for enloiniog the collec- 
tion of taxes; but enjoined their oollection 
upon other grounds. 

Now, gfving to these cases all the effect due 
to them, we do not see how the fact that the 
bonds aod coupons of the town of hnfield 
were made payable at Shawneetown can preju- 
dice a bona fide holder thereof, or cbarf^ him 
with notice of prior proceedingM against other 
parties who once held them. The most that 
can be said is that a person purchasing the 
bond^ may be bound to know that the place 
named for payment therein is not binding on 
the county ami that, though made payable else- 
where, their legal place of payment is at the 
office of the treasurer of Enfield. The ques- 
tion whether a municipal corporation, author- 
ized to issue bonds, may or may not make them 
payable at a place other than its own treasury 
(there being no statutory direction on the sub- 
ject), is one of general jurisprudence, in refer- 
ence to which the courts of Illinois take a par- 
ticular view. Other courts take a different 
view. There is nothing in the constitution of 
the municipal bodies of that State, so far as 
this particular power is concerned, different 
from that of similar bodies in other States. 
When the bonds of an Illinois municipality are 
offered for sale in the market, and on their face 
are made payable at a different place from the 
treasury of such municipality, even though it 
be conceded that a purchaser is bound to know 
that, by the Jurisprudence of Illinois, the bond 
is legally payable at such treasury, that is all 
he is bound to know. The same Jurisprudence 
informs him that the naminir of a different 
place for payment does not affect their valid- 
ity nor the obligation of the municipality to 
pay them. At all events, we are of opinion 
that the place of payment named in the bond, 
which was formerly in the hands of Post, did 
not affect the present holder with notice of the 
proceedings in which Post was a party. Those 
proceedings are an estoppel against Post, even 
though, in our Judgment, the decision was 
based on an erroneous view of the law; and 
they would be an estoppel against Jord^rn if he 
bad notice of them when he took the bond. 
But there is no evidence that he had any such 
notice, and we think that the fact of the bond 
being payable at a place where the Town of 
Enfield had no authority to make it payable— 
a fact which it is admitted does not affect its 
validity— was not sufficient to put Jordan on 
inquiry. Though made payable in Shawnee- 
town, it is legally payable at Bnfleld, and is as 
valid and binding on the Town as if it were in 
terms made payable there. 

The answer to the fourth question, therefore, 
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Is that one of the bonds and the ooapons 

thereto belong^g, are not yold in the hanas of 

the plainUff by reason of Post haying litigated 

the bond in the state courts of Dlinois. 

The judgment ef the Oireuit Oouri ie affirmed. 

Tnieoopy. Test: _ ^ ^ 

James H. MoKeoney, Clerk, Sup. Oourt, U. 8. 



[643] ALBERT BALDWIN, Subrogated for Josbph 

C. Ejbtbbb, Appt., 

e. 
JOHN W. BLACK. 
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Begueetraiian €f martgoffed property under Code 
ef Praeiiee qf LouUiana^-releaee hy plaintiff 
and delivery to and use by agent—poeieeaion of 
agent, iawfid^-agent not liable for uee or earn- 
ing$. 

In an action under the Oode of Practioe of Louisi- 
ana to enforce a mortgage on a tugt beld under a 
writ of sequestration, the plaintiff procured the 
release of the tug and delivered it to his agent who, 
pending the proceedings, used it in towing for lilre. 
upon aiibel subsequent^ filed against the agent, it 
is/ield: 

L That the possession of the agent was lawfuL 
t. That he is not liable, either in contract or tort, 

for the use or earnings of the tug. 
I. That, if the suit were to be regarded as acainst 

the agent*s principal, upon the facts disclosed, 

nothing is due the libelant. 

[No. 71.] 
Argued and eubmitted Dee, t, 3, 1886, Bedded 

Jan, 10, 1887. 

APPEAL from the Circuit Court of tbeUnited 
States,for the Eastern District of Louisi- 
ana. Affirmed, 

The history and facts of the case sufficiently 
apoear in the opinion of the court. 
Jir. B. H, Marr, for Appellant 
Meeere, R. H« Browne and Eenry (7. Miller, 
for appellee. 

[644] Mr. Justice Blfttehlbrd deiivered the opin- 
ion of the court: 

This is a suit in admiralty, in personam, 
Inought in the District Court of the United 
States for the Eastern District of I^ouisiana, by 
Joseph C. Eeyser against John W. Black. 
The substance of the libel is that Eeyser was the 
owner of tbe steam tug C. C. Eeyser; that, in 
October, 1877, the firm of Neafle & Levy, hold- 
ing a mortgage on the tug, brought suit in a 
state court in Louisiana, against Keyser, and 
obtained a writ of sequestration therein, and 
caused the sheriff to sdze the tug and hold it, 
unto, on the application of Neane A Levy, it 
was released on bond; that thereupon Black 
took possession of it, though he had no lawful 
right to do so, and used it in towing for hire, 
on the Mississippi River, injuring it and deteri- 
orating its value; that the value of the use and 
services of the tug, as made use of by Black, 
" for his own behoof and benefit," is |26,000; 
r^4»l and that Black, by taking possession of and 
L^**' uaing the tog, is liable to Eeyser for that 
amount ''as in an implied contract" TheUbel 
praya for a decree that Black pay it to Eeyser. 
iJie answer sets up in defense the facts here- 
inafter ledted as those found by the circuit 



court, and denies that there is any contract or 
obli^tion, implied or otherwise, on the part of 
Black to Keyser 

On a hearing, the district court pronounced 
for the libelant and, on the report of a comnds- 
sioner, entered a decree that A. S. Baldwin and 
J. Levy & Co., " subroeated to the rights of 
the libelant on undivided halves," recover from 
Black $506.86. Black appealed to the circuit 
court, as also did Baldwin and Levy & Co. 
The circuit court made a finding of facts, of 
which only the following are material in the 
view we take of the case: 

1. In October, 1877, Neafle &Levy, of Phila^ 
ddphia, were creditors of Eeyser, the libelant^ 
for $18,164, with interest, for which amount 
they had a mortgage upon the tujg, the debt be- 
ing for the price m the tug built by them for 
Eeyser. 

2. On October 11, 1877, they began suit in 
the Third District Court for the Parish of Or- 
leans to collect that debt. They sequestered 
the tug in accordance with the law, and in due 
course recovered iudgment against Eeyser for 
the full amount of their debt, with interest, and 
issued execution against him. The tug waa 
sold under the execution to them, the judgment 
recognizing their mortgage, for $16,07o, the 
amount was credited on their debt, and there 
remained due to them by Eeyser, on the Judg- 
ment, after giving him credit for all that waa 
made on the execution, $8,887, with Interest 

8. Durinff tbe pendencnr of that suit, the tug 
not having oeen bonded by Eeyser diuing tro 
ten days allowed by law to him to bond her, 
Neafie & Levy afterwards bonded her and she 
was discharged, under the order of the court, 
into their possession, under the release bond 
furnished by them under and in accordance 
with the 279th and 280th articles of the Code 
of Practice. Black, the defendant, was the 
surety of Neafle & Levy in the rekMe bond,, 
and was their agent to receive and hold posses- 
sion of the tug and, under the order of release^ 
did receive and hold possession of her for them. 

4. The tug was held under the release bond [646] 
by Neafle 8s Levy, through the defendant, aa 
their agent, from October 26, 1877, to January 
10, 1S18, on which date she was returned to 
the custody of tbe sheriff. She was held bv 
him under tbe writ of sequestration in the suit 
of Neafle & Levy against Eeyser, untO May 6, 
1878, when she was sold under the execution, 
issued in that suit, to satisfy the judgment 
therein. 

6. From October 25, 1877, to December 29, 
1877, the tug was in actual use In the business of 
towing vesKls by Black,with the authority and 
under the direction of Neafie & Levy, to whom 
he accounted for all her earnings; and he acted 
throughout, in becoming surety, and in receiv- 
ing, holding and ushig the tug, as agent for 
Neafie & lAtry, 

6. The net amount of earnings so accounted 
for and paid to Neafie 8b Levy by Black, over 
expenses and disbursements incident to the em- 
ployment of the tug, was $2,688.88. 

7. When the tug was seized by Neafie &IievT 
under their mortgage, she was incumbered 
with lien and privifej^ debts to the amount 
of $4,488.17, all of which, taking precedence 
of their mortgage, were oaid by them under 
subrogations, legal as well as expres s , to the 
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lights of the creditors holding those debts, the 
debts havlDg been created by Eeyser, and be- 
ing bis debts, discharged by them, between the 
date of the seizure of the tug under their seques- 
tration and the day of the rale by the sherm to 
tbem. 

On those facts the court found, as conclus- 
ions of law: 

1. That Black was lawfully in possesiion of 
the tug as the agent of Ncafle & Levy, who 
were lawfully in control of lier under toe order 
of a court of competent Jurisdiction. 

2. That there was no fiability on the part of 
Black ex contractu or ex delicto, to account to 
the libelant for the use or earning of the tu^. 

A decree was entered dismissing the libel, 
and the interest of Levy & Co. having been 
transferred to Baldwin, the latter has appealed 
to this court. 

The Code of Practice of Louisiana (art. 269) 
provides for a mandate of the court called a judi- 
cial sequestration,'^ ordering the sheriff, in cer- 
tain cases, to take into his possession and to keep 
a thing of which another person has the posses- 
fAAifi sion, until after the decision of a suit, in order 
^^^'* that it be delivered to him who shall be ad- 
Judged entitled to have the property or posses- 
sion of that thing.*' By article 271. "all spe- 
cies of property, real or i)ersonal," ma^ be se- 
questered. By article 275, a plaintiff m a suit 
** may obtain a Sequestration in all cases where 
he has a lien or pnvUege on property." Arti- 
cle 279 provides for the giving by the defend- 
ant of an obligation, with surety to the sheriff, 
to set aside the mandate of sequestration, the 
obligation to be in an amoimt equal to the value 
of the property to be left in the possession of 
the defendant; and also enacts that whenever 
the defendant shall not execute such obligation 
within ten days after the seizure of the property 
by the sheriff, it shall be lawfuJ for the plaint- 
Mix " to give similar bond and security to the 
sheriff as that required by law from the defend- 
ant, and to take the property sequestered into 
Lis possession.*' 

Articles 280 and 281 are in these words: 
••Art. 280. The security thus given by the de 
f endant.when the property sequestered consists 
in movables, shall be responsible that he shall 
not send away the same out of the jurisdiction 
of the court; that he shall not make an improp- 
er use of them; and that he will faithfully pre- 
sent them, after definitive judgment, incase he 
should be decreed to restore the same to the 
plaintiff. Art. 281. As regards landed prop- 
erty, this security is given to prevent the de- 
fendant, while in possession, from wastine the 
property, and for the faithful restitution of the 
fruits that he may have received since the de- 
mand, or of their value f n the event of his be- 
ing cast in the suit." 

(1.) The proceeding! of Neafie & Levy to 
obtain possession of the tu^ were strictly in ac- 
cordance with these provisions of law. They 
being lawfully in possession and control of the 
tug, under the order of a court of competent 
jurisdiction. Black, as their agent, was in law- 
ful possession of her. But he was in possess- 
ion only as such agent, and no cause of action 
a^inst him, in favor of Eevser, could arise, 
either in contract or in tort, in respect to any 
earnings of the tug or any compensation for or 
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value of her use. Whatever claim there could 
be could be only against Keafie Sb Levy. r648l 

(2.) The statute seems to make a distinction * * 
between movables and landed property, by pre- 
scribing in regard to the former that no "im- 
proper use" shall be made of them by the party 
bonding them, thus implying that a proper use 
may be made of them; and by provioing in re- 

?;ard to landed property that tne YtAne of its 
ruits is to be restored. And this distinction is 
recognized by the Supreme Court of Louisiana, 
for, in Segassie v. Piemas, 26 La. Ann. 742, 
which was a suit against the sureties on a re- 
lease bond given by the defendant in sequestra- 
tion, where the question arose whether, m a suit 
on the bond, the sureties were "liable for the 
fruits and revenues of movable property se- 
questered and released on bond, the court, 
after citing . articles 279. 280 and 281, said: 
"From these provisions of the law we conclude 
that the sure^ on such bond is responsible only 
for the value of movables, when not delivered 
according to the stipulations of the bond, after 
judgment in favor of the plaintiff. It is only 
where the property is land that the law fixes 
the respon^biMty for revenues." There is no 
^ood reason why this rule should not equally 
apply where the plaintiff gives what the statute 
desi^ates as "similar bond and security to the 
sheriff as that required by law from the de- 
fendant," in order to be aUe, "to take the prop- 
erty sequestered into his possession." 

(8.) If the suit were to be regarded as one 
against Neafie & Levy, to be determined on an 
accounting with them, it clearly appears that 
nothing is due to the libelant, when the defi- 
ciency in the net proceeds of the sale of the 
tug to pay the mortgage debt and the other lien 
and privileged debts IS taken into account. This 
results from the provisions of futicle 2207 ei 
ieg,, of the Louisiana Civil Code, in regard to 
compensation. 
Decree affirmed. 
True copy. Test* 

James H. MoKenney, Olerk, Sop. Oourt, V. 8» 

Mr, JuBtice Bradley dissentine: 
I dissent from the judgment m this case. 
The defendant, Black, is treated in all respects 
as if he had lawful possession and use of the 
steam tujs; in question; whereas, in my judg- 
ment, his possession and use were entirely 
without law or right. He could have no better [640] 
right than his principals, Neafie & Levy, and 
they had no right, pending the suit, but that of 
holding the tug in their possession as a pledge 
for the payment of their debt They !iad a 
mortgage upon it, and brought a suit to recover 
the debt due, and, under arucle 275 of the Code 
of Practice, they sued out a sequestration of 
the tug The defendant, Eeyser, having failed 
to give a release bond, Neafie & Levy gave such 
a TOnd under the Act of 1842, and ue tug was 
delivered by the sheriff into their possession. 
This did not give them any right to use it A 
sequestration is in the nature of a deposit, and 
is so treats in the old law, as well as in the 
Civil Codes of France and Louisiana. See 
Code Nap. Liv.ni, Tit XI, Du D6pdt et du Se- 
ouestre; Louis. Code. 1808, Book Ul, Tit. XI, 
Of Depo sit and Sequestration; Code 1826, Book 
m, Tit Xm, ditto; (Euvres de Pothier, Tom. 
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YI, Da Conirat de D6pOt. One of the flnt 
rules rdalliiff to a deposit is that the depodtafy 
cannot use toe thing deposited. Civ. Code, art 
2940. A sequestration, if gratuitous, is subject 
to all the rules which apply to a deposit. C. 
•C. art. 8(r75. tt is true that the Code of Prac- 
tice declares that the Judicial sequestration 
"does not mean Judicial deposit, because se- 
•questradon may exist together with the right of 
administration, while mere deposit does not ad- 
mit it." Art. 370. But this right of adminis- 
tration is no more than the right (as well as the 
•duty) of taking due care of the thing, as apru- 
•dent father of a family would do, to prevent it 
from deterioration. Some things would dete- 
riorate without use. A railroad or a plantation 
would eo to destruction. But these cases, and 
«ome omers, are exceptionaL As a general 
thing, movables are different Without the 
•owners consent they cannot lawfully be used 
for lucrative purposes by theperson who has 
the mere custody of them, when ^e plaintiff 
•obtains possession, they become in his oands a 
pledge for the payment of his debt His lien 
or mortgage is converted into a pledge; and a 
pledge aoes not give the pledgee the right to 
vise the thinff pledged. The exceptions are 
stated bv X^Holt In OoagtY, Bernard, 3 Ld. 
Raym. 009, 016, 917, and summarized in Ad- 
dison on Contracts, g 1090, where it is said: 
"If the pawn be something that will be the 
worse for wear, as clothes, Uie pawnee can not 
( 650] use it; but if it will not be the worse for wear, 
as Jewels, the pawnee may use them; but then 
it must be at his peril; for, if he is robbed in 
wearing them, he is answerable. Also, if the 
pawn be of such a nature that Uie keeping is a 
charge to the pawnee, as if.it be a cow or horse, 
the pawnee may milk the cow, or ride the horse; 
and this is in recompense of the keepinp:." 
The rule is derived from the civil law . TTie In- 
stitute says: "Theft is committed not only when 
one man removes the property of another to 
appropriate it to himself, but also generally, 
where one man usee the property or another 
against the will of the proprietor; thus if a 
creditor uses a pledge, or a d-tpositary the de- 
pc«it left with him, etc. " Lib. IV, TO. 1, 8 VL 
Mackeldey says of the pledget.: "He is liable for 
every wrong; he dare not t sc tlie pledge with- 
out special permission, otherwise he Is liable 
for casual damages p^er.ltinf; to it." Roman 
Law, Book H, 1, 4. 

The ri^ht of administra^Joo referred to in 
article 370 of the Code of Pri«ctice is vested in 
the sheriff who takes porse^on under the 
mandate of sequestration; but he cannot use 
sequestered movables except to prevent their 
deterioration. See WitkouAi v. Witk<m9ki, 16 
La. Ann. 282; Ou>erav,Datu,\^ La. Ann. 23, 35: 
ParUh V. Hazey, 17 La. G7d; Asart v. King, 14 
)^a. 63. And if he delivei them toUie plaint- 
iff, upon receiving the bond prescribed oy the 
Act of 1843, the latter obtains no greater right 
If the defendant bonds tLeia, as he may do, he 
may use them, becau4Je tb«j are his own prop- 
•erty; but even he can make kio improper use of 
them, so as to destroy their value to answer 
the Judgment that may l^ rendered against 
him. Article 380 expreaJ} pi-ovides that "The 
security given by me defenduit, when the 
property consists in movable, si ail be respon- 
sible that b* shall not sand away th.6 same out 
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of the Jurisdiction of the court; that he shall not 
make an improper use of them: and that he 
will faithfully present them after definitive Judg* 
ment, in case he should be decreed to restore 
the same to the plaintiff." This is entirely 
different from what is said in regard to the .ak^ 
plaintiff when he bonds the goods. The only i®^ ^ 1 
right given him is "To take the property 
sequestered into his possession." Code Ft. 
379; Act. 1843. Possession is all that the plaint- 
iff acquires pending suit. And the reason is 
very apparent; the movables do not belong to 
him; he only holds them as a pledge, and the 
property in them remains in the defendant untfl 
they are sold under execution upon the Judg> 
ment. 

There can be no question that a steam tug 
Is such a movable as mav be safely kept without 
use, or that a pledge of it confers no right of 
use without a special agreement with the owner. 

If this is a correct view of the law, neither 
Neafie & Leyj, nor their agent or lessee, Black, 
acquired any right to use the steam tug, but 
were guilty of a tort in using it without Key- 
ser's consent. They became liable to him, not 
only for all benefit and advantage they derived 
from its use, but for all deterioration and wear 
and tear occurring by such use. They are to 
be treated as tort feasors, and not as lessees un- 
der Eeyser. 

Now, it appears from the findings that Black 
realized over $14,000 from the use of the tu^, 
either from her actual earnings in towing, or 
by virtue of the position she occupied, in his 
name, in the squadron of the Towing Ai»ocia- 
tion; whilst his actual expenses* including in- 
surance, coal, commissions, aud evcrythinghd 
could count up, amounted only to $4,429. Yet 
Eeyser received credit from these disinterested 
users of his propertv for only $3,600. It 
seems to me tnat this one-sided settlement^ 
made bv the tort feasors themselves, ought not 
to receive the sanction of a court of Justice. 
The plaintiff sues as upon an implied contract, 
it is true; but that does not prevent his recover- 
ing all that in equity and justice, he ought to 
recover. I think that the Judgment ^ould be 
reversed, and a new trial directed. 

True copy. Test 

James H. MoKenney, Clerk, Sup. Court IT.SL 



FELIX A. BORER, Admr. of Jomr Ooi^ [587] 
DON, Deceased, bt al., AppU., 

V. 

GEORGE M. OHAPMAN, Exr. of Eunice 

Chapman, Deceased. 

(Sees. C Reporter's ed. 6S7-e08L# 

AdMnittraiion in Btate other than that efdom- 
icU, aneiUary~-biU dy judgment erechtar to 
nuvrthal asscti of eetate — creditor in another 
State, not bound to make himself a party to 
tuch administration, hut may reach assets in 
forum of primary admin%str<Uion— former 
action at iauH-^guity Jurisdiction qf federal 
courts — judgment nunc pro tunc may be 
entered, tehen — with rtferenee to Statute of 
Limitations, given effect as qf actual date of 
entry. 

Od January i, ISSi, the appellee recovered judy. 
meat In a New Ton oouH agminst John Oordoa 

119 U. 8. 



teM. 



BOIUBB Y. OHAPMAS. 



687-408 



aiHl otlicrs. In 1887 Gordon died testate In Mlnne- 
«ott^ where he and hlB legateoe resided. The will 
wasproTed In Minnesota, but the estate was ad- 
minlkeied in Callfomia where most of the proper- 
ty of Gordon was situated. The appellee did not 
make himself a party to the proceeoinffB in the pro- 
bate court In Galifomla, but brought suit on his 
Judgment in the oourt below agwnst Snow and 
Clark, the executors named in the will. Service 
was bad upon &iow affninst whom a personal Judg- 
ment was rendered. Trhis judgment was reversed 
by tills court, on the around that it should have 
been rendered against the defendant dc IxmU Uvta^ 
(ot-U, The oourt below then entered Judgment 
nunc pro tunc against Snow, as executor upon its 
former decision and findings. Upon a bill subse- 
<iuently filed in the court below against the appel- 
lantM to marshal the assets of the estate of said 
Oordon, it is held: 

1. That the Judgmentln the action at law is con- 
clusive that Snow is chargeable as executor of 
Oordon^s wilL 

2. That said Judgment was properlv entered rmne 
pro tunc against Snow as executor, although he was 
dead at the time of its entry: the.failure to enter it 
at the proper time being due to an error of the 
court. 

3. That the entry of Mid judgment was a valid 
^zeroise of the power and duoretton of the court. 

4. That the a<uninistration of Gordon^s estate in 
Oallf orhia was merely ancillary, the primary ad- 
ministration being that of his domloil; that the aa- 
eets distributed m Oalifomia remained assets In 
Minnesota for the payment of any unpaid creditor 
choosing that forum; that such assets were im- 
preeaed with a trust In favor of any such creditor; 
that it Is upon the ground of such a trust that iurie- 
<liction in equity rests; and that this jurisdiction in 
the federal courts Is independent of that conferred 
upon state courts, and not subject to interference 
t>y state legislation. 

6. That a judgment nunc pro tunc may have effect 
from different dates for different purposes; that 
<he bill in this caae is not barred by the Statute of 
litmitations of Minnesota, said judgment being 
4?iven effect from the actual date of entir for this 
pu rpose: and that it is unnecessary to decide wheth- 
•cr said statute applies to a bill filed in the court be- 
low by a citizen of another State. 

[No. 91.] 
Argued Deo. IS, 14,1886, DeeidedJan.10,1887. 

APPEAL from the Circuit Ck)urt of the United 
States for the District of Minnesota. Af- 
firmed. 

The history and facts of the case appear in 
the opinion of the couit. 

Mr, W. P. Clouffh, for appellants: 

The relief prayed by the bul, and awarded 
ty the court, was barred by the proceedings 
and decrees of the Probate Court for Uie City 
and County of San Francisco. 
. Be QarrauSe Eetate, 86 Cal. 277; BeynokUy. 
Brumagim, 54 CaL 2C4; Be Hudean'i Estate, 
03 Cal. 454 

When these legacies were removed from the 
State of Califorma, and brought into the State 
of Minnesota, they were there held by the same 
title, and with the same absolute ownership, by 
which they had previously been held within 
the State of California. 

After having established his claim accord- 
ing to law, Chapman was limited to the period 
of one year in which to fjistitute suit against 
Gordon's legatees, under the Statutes of Min- 
nesota. 

While the form of the Judgment of July 10, 
1871, was such that it erroneously gave a rem- 
edy against Snow personally, it was also one 
which afforded a collateral remedy against the 
assets of the estate, by proceeding under the 
provisions of the statute upon which the pres- 
ent bill is based. 

Mr. Charles W. Hornort for appellee: 

The complainant was not bound in law to 
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go to the ancillary administration in California 
of the estate of John Gordon to get payment of 
his judgment. 

Stoiy, Eq. § 688; Story, Conflict of Laws, 
§§ 513, 510; Maekey v. Oaxe, 59 U. S. 18 How. 
100 (15: 290). 

Until the debts of John Gordon were paid 
the assets of his succession could never become 
in Inw free from the lien of his creditors. 

Wheeler v. Wheeler, 9 Cow. 84; 1 Atk. 495. 

The only qualification to the doctrine of 
nunc pro tunc in judicial proceeding is that the 
the tMng ought to be done; that it be done by 
leave or order of the court, perhaps in the pres- 
ence of Uie parties interested; and that it be 
done to answer the purposes of justice, and not 
to do injustice. 

State V. Alverez, 7 La. Ann. 284; Fiehmon- 
gere v. Bobertson, 54 B. C. L. 970; MaOieson v. 
Grant, 48 U. S. 2 How. 282 (11: 268); Ine, Co. 
V. Boon, 95 U. S. 117 (24: 895); MitcheU v. Owf- 
man, 103 U. S< 62 (26; 869); Ex parte Morgan, 
114 U. S. 174 (29: 185). 

The proceedings in the Probate Court of Cal* 
ifomia are binding upon Snow, but not upon 
Chapman, for the latter had no notice and was 
no tarty to them. 

Bay V. J^oreeworthy, 90 U. S. 28 WaD. 128 
(23: 116). 

Mr, Justice Matthe^va delivered the opin- 
ion of the court: r « «« i 

This is a bill in equity filed on the 20th of i^^^\ 
August, 1879, in the Circuit Court of the United 
States for the District of Minnesota, by George 
M. Chapman, a citizen of the State of New 
Jersey, executor of the last will and testament 
of Eunice Chapman, decea^, against Felix A. 
Borer, administrator with the will annexed of 
the estate of John Gordon, deceased, Edson R 
Smith, executor of the last will and testament 
of George D. Snow, deceased, Elizabeth Hewitt 
and Tliomas P. Hewitt, her husband, Harriet 
Cecilia Snow, Sarah Ann Powell, and Georgi- 
ana Smith; the defendants being all citizens of 
the State of Minnesota. The object and prayer 
of the bill were to marshal the assets of the es- 
tate of John Gtordon, deceased, alleged to have 
been received by the defendants either as his 
representatives or legatees, for the purpose of 
applying them to the payment of a judgment 
recover^ by the complainant afirauns: GeoijKe [690] 
D. Snow, as executor of John Gordon. The 
case was heaid upon the pleadings and proofs, 
and a decree renaered in lavoroithe complain- 
ant below, to reverse which the defendants 
prosecute the present appeal. 

The facts in the case on which the decree is 
predicated are as follows: On January 4, 1864, 
George M. Chapman, executor of Eunice 
Chapman, recovered iudgment in the Supreme 
Court of the State of K ew York against John 
Gordon and two others in a civil action founded 
on contract for the sum of $4,759.80, damages 
and costs. On May 14, 1867, Gk>rdon, then a 
citizen of Minnesota, having his domidl in the 
County of Le Sueur in that State, made and 
published his last will, and within a few days 
thereafter died in that coimty. On July 1, 
1867, his will was duly presented to the probate 
court of that county for proof and allowance, 
by George D. Snow, and was duly admitted to 
probate and record; and letters testamentary in 
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the usual form were made out and recorded, 
directed to Snow and Clark, his executors. By 
that will Gordon made numerous bequests ana 
devises, among which was one of $80,000 in 
money to Harriet Cecilia Snow, wife of (Jeorge 
D. Snow; another of $6,000 in money to Sarah 
Ann Kniflen, now Sarah Ann Powell; another 
of a like amount to Georgia na Eniffen, now 
[5011 Georgiiina Smith; three small tracts of land in 
Le Sueur County, Minnesota, with certain per- 
sonal property then situated thereon, to Mar- 
garet Eli2uibcth Hewitt and, in addition there- 
to. tDe sum of $2,000 to Margaret Elizabeth 
Hewitt and her heirs; and the residue of the 
estate, after the payment of debts, ^neral ex- 
penses, costs of administration, and legacies, to 
George D. Snow. The legatees resided in Le 
Sueur County, Minnesota. Gordon had pre- 
viously lived m San Francisco, California, where 
nearly the whole of the estate was situated. 
The executors named in the will were Ghsorge 
D. Snow and Pomeroy D. Clark, the latter a 
resident of San Francisco. In the bequests to 
the Misses Eniden, and the cash portion of that 
to Mrs. Hewitt and her heirs, it was provided 
that the money should be paid into the hands 
of George D. bnow, to be held and managed 
by him as their trustee for certain designated 
periods. It docs not appear from the records 
of the Probate Court of Le Sueur Coimty that 
either Clark or Snow ever accepted letters tes- 
tamentary, or took the oath, or gave the bond 
required from executors by the Statutes of 
Minnesota, or ever filed in that court any in- 
yentory of Gordon's estate, or ever did any 
other act in respect to the estate under such 
letters. 

After proof of the will in Le Sueur County, 
Minnesota, a properly authenticated copy of 
the same, together with the proof and allow- 
ance thereof, was forwarded to Clark in San 
Francisco, who took such proceedings thereon 
in the Probate Court of San Francisco that the 
will was there admitted to record, and letters 
testamentary thereon issued to Clark solely on 
August 5, 1867. Snow never in any manner 
appeared in the California proceedings, except 
to receive and receipt for his legacy. Clark, 
as executor in California, took the usual and 
necessary proceedings under the laws of that 
State for the collection and distribution of the 
estate. An inventory and appraisement of the 
property were filed, and notice given by publi- 
cation to creditors to present their claims to the 
executor for payment. On November 5, 1868, 
Clark presentea to the probate court his final 
accounts as executor, wiUi his petition for their 
allowance, the hearing of which was set for 
November 17, 1868, and public notice given 
thereof in accordance with the local law. On 
December 10, 1868, thaprobate court made its 
order allowing and confirming the accounts, on 
which date Clark filed a further petition in 
the probate court, praying for a decree of dis- 
tribution and a final order discharging him 
from the office and trust of executor of Gordon's 
will. The court thereon made an order calling 
on all persons interested in the estate of John 
Gordon to appear before the court on January 
11, 1869, to show cause why an order should 
not be made distributing the residue of the 
estate to Gkorge D. Snow, the residuary legatee. 
In pursuance thereof, and on the date fixed for 



the hearing, the court made its final decree of 
distribution, in which, among other thinffs, it 
was ordered, adjudged and decreed that afl the 
acts and proceedings of the said executor, as 
reported to that court and appearing upon tbo 
records thereof, should be and thereby were [692) 
approved and confirmed, and that the residue 
of the estate should be and was thereby assigned 
to the said George D. Snow. On January 12^, 
1869, the court made its further and final ordex 
in the proceedings, discharging Clark from the 
executorship, the will havmg been fully and 
completely executed to the satisfaction of the 
court. Clark's accounts, filed with the probate 
court, show the payment of all the money leg- 
acies hereinbefore mentioned, to the respective 
legatees prior to August 1, 1868. The residue 
decreed to George D. Snow, as residuary leg- 
atee, had been turned over to him by Clanc 
prior to January 12, 1869. The indebtedness 
from €k)rdon and his associates to Chapman, 
arising upon the Judgment in New York, has 
never been paid, and no claim based thereon 
was ever presented to Clark or to the probate 
Judge for the City and County of San Francisco. 
A transcript of tne Judgment was procured l^ 
Chapman and forward^ to Snow m Minnesota 
about October 28. 1867, and, after some corre- 
spondence between them in respect to its allow- 
ance and payment, an action at law was brought 
thereon in the Circuit Court of the United 
States for the District of Minnesota by Chap- 
man, as executor, against G^rge D. Snow and 
P. D. Clark, described as the executors of the 
last will and testament of John Gordon, de* 
ceased. In that action process was served upon 
Snow, but Clark was not found. Snow ap- 
pear^ and defended, denying in hia answer 
that he was or ever had been the executor of 
€k)rdon'8 will, and pleading that Clark, as exec- 
utor in California, had f uUy administered Uie 
assets which had come to his hands, and had 
been discharged by the probate ooiurt of that 
State fr^ his said office. At the June Term. 
1871, or the circuit court the issues were found 
in fayor of the plaintiiT and against Snow, and 
Judgment rendered thereon for the sum of 
$7,264.25 and costs. In that action, although 
brought against Snow and Clark as executors 
in their official capacity. Judgment was finally 
rendered against Snow personally, and execu- 
tion awarded de bonU propriis. A writ of error 
from the Supreme Coiurt of the United States 
to reverse that Judgment was sued out, pend- 
ing which, in the year 1878, Snow died testate, [693) 
caving Edson R. Smith as the executor of his 
will, who was thereupon substituted as plaintiff 
in error in this cburt. At the October Term, 
1876, a decision was rendered in th^ court, 
reversing the Judgment of the circuit court on 
the ground that it was erroneous in form, lna& 
much as the action was debt on Judgment re> 
covered against the deceased testator of the 
defendant, and nothing was alleged in the deo- 
lutttion to show that the defendant had become 
personally liable for the Judgment debt. Smith, 
JErr. V. Chapman, Ext. 93 U. S. 41 [28:795] 
The cause was therefore remanded to the cir- 
cuit court, with instructions to take further 
proceedings therein in conformity with the 
opinion. The mandate of this court having 
been filed on Jime 7, 1877, in the circuit court, 
the cause came on to be heard at the December 
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Term, 1878, upon an order theretoCore granted 
the plaintiff, George M. Chapman, executor, 
etc., on his petition, directed to JSdson R Smith, 
as executor of 8now's will, and Felix A. Borer, 
who had been appointed administrator d6 }xmi% 
non with will annexed of John €k)rdon, de- 
ceased, to show cause why the said Borer, ad- 
ministrator aforesaid, should not be substituted 
as such administrator in the place of George D. 
8now, deceased, as defendant in sdd cause; 
and why Judgment should not be entered in 
favor of the plaintiff upon the previous findings 
of the court in the premises; and said Felix A. 
Borer, administrator as i^oresaid, having ob- 
jected to said substitution, it was ordered by the 
court that he should not be required against his 
objection to be substituted as defendant as 
aforesaid, and the motion of the plaintiff for 
such substitution was for that reason denied. 
The Judgment of the circuit court then proceeds 
as follows: '*And it is further ordered, consid- 
ered and adjudged that Judgment shall be, and 
the same is herebv, entered in favor of said 
plaintiff, George M. Chapman, executor of the 
last will and testament of Eunice Chapman, 
deceased, nune pro tunc, upon the said decis- 
ion and findings of the court as of the 10th day 
of Jul V, A. D. 1871, against the said George D. 
Snow in his capacity as executor of the last will 
and testament of John Gordon, deceased, for 
the sum of $7,264.26, and costo. taxed at $C2.76, 
to be paid and enforced out of the effects of the 
15041 testator, John Goi-don, deceased, wiUi interest 
^ on said sum of $7,264.25 from said 10th day of 

July, 1871, and that said Judnnent be also cer- 
tified by this court to the Probate Court of the 
County of Le Sueur, Minnesota, as a claim 
duly allowed and adjudged aeainst the said 
estate of John Gordon, deceased." 

Felix A. Borer had been appointed adminis- 
trator de bonis non, with the will annexed, of 
John €k)rdon, by the Probate Court of Le Sueur 
County, on July 7, 1874, upon the petition of 
'Jhapman setting forth the recovery of his Judg- 
ment in the Circuit Court of the United States, 
the pendency of the writ of error from the su- 
preme court, and the fact that Ckirk had never 
qqalifled in the Minnesota proceedings, and 
that Snow in his lifetime had denied the accept- 
ance of the executorship of Gordon*s will. 
Borer has ever since remained administrator by 
virtue of said appointment 

Upon these facts the cause came on for final 
bearing in the circuit court, where ad^ree was 
rendered in favor of the complainant, the court 
being of the opinion: 

"1. That George D. Snow, appointed exec- 
utor by the will of John Gordon, deceased, 
accepted the trust and had the will proved in 
Le Sueur County, Minnesota. 

**2. That this court has Jurisdiction to CTant 
the relief asked for by complainant's biU, for 
the reason that a court of equity can decree that 
a legatee under a will, after distribution, holds 
property in trust when valid debts of the deced- 
ent jremain unpaid, and follow the property or 
its proceeds in the legatee's hands. 

"8. That the estate of George D. Snow islia^ 
ble for the debt set up in the complaint; and if 
ttie estate of Snow Is not sufficient to respond 
to the full amount, the deficiency can be sup- 
plied out of the eatate of the residuary legatee, 
Mra. Snow. 
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"4. That the complainant's debtli not barred 
by the Statute of Limitations." 

It was found by the decree that no assets 
of the estate of John €k)rdon had come into the 
hands of Felix A. Borer, as administrator; that 
on the 12th day of January, 1869, George D. 
Snow, after payment of all debts, funeral ex- [5951 
penses, legacies, and all claims owing or pay- '^ 
able by the estate of John Gordon, except the 
claim or debt owinff to Chapman, received un- 
der the will of €k)rdon proper^ belonring to 
said Gordon of the value of $10,777: UuU by 
the will of George D . Snow, his wife, Elarridt Ce- 
cilia Snow, was made his redduary legatee; and 
that Uie estate of Snow is solvent, and sufficient 
to pay tJl his debts and to fulfill all the provisions 
of the will, with an excess of assets therein of 
not less than $100,000 in value, including over 
$20,000 in cash, for said Harriet Cecilia Snow 
as such residuary legatee; and that she has, as 
such residuary legatee, received from Edson R. 
Smith, as executor of the will of George D. 
Snow, an amount more than sufficient to pay 
tlie claims of the plaintiff, vrith Interest and 
costs. That upon the death of George D. Snow, 
Edson R. Smith, as the executor of his wiU, 
collected and received the sum of $2,824.82, 
being the proceeds of a claim or debt owing to 
the «tid John Gordon at the time of his d^th, 
and a part of the estate of the said John Gor- 
don. It also appears that there are no out- 
standing and unpaid claims against the estate of 
€k)rdon. except that due on the Judgment in 
favor of the complainant below. 

The errors assigned by the appeUants are as 
follows: 

1. The circuit court erred in holding that the 
said George D. Snow had ever in any manner 
become executor of Gordon's will or chargeable 
as such. 

2. The court erred In holding that the Judg- 
ment in the suit at law of Chapman against 
Snow, entered on December 18, 1878, nuncprv 
tune^ as of July 10, 1871, was of any force or 
effect whatever, as against the estate of said 
John Gk>rdon, or that of the said <3eorge D. 
Snow. 

8. The court erred in holding that the relief 
prayed in the bill had not been barred by the 
proceedings and decrees of the Probate Court 
for the City and County of San Francisco, in 
the State of California. 

4. The coiurt erred in holding that the relief 
prayed by the bill had not been barred by laches 
and the lapse of time, and the several btatutea 
of limitations set up and referred to in the 
answers of the defendants to the lull of com- 
plaint 

6. The court erred in holding and adjudgins 
that the estate of the said George D. onow fi [606] 
liable for the claim or debt owing to the said 
Georae M. Chapman, executor. 

6. The court erred in holding that if the es- 
tate of the said George D. Snow should not be 
sufficient to respond to the full amount of said 
claim or debt, the deficiency should be paid by 
the said Hairiet Cecilia Snow. 

The first error assigned is thai the court erred 
in deciding that George D. Snow was charge- 
able as executor of Gordon's wilL It is too late 
to raise that question in this cause. It was one 
of the matters in issue in the action biought by 
Chapman, executor, against Snow, executor, 
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In the Circuit Court of the United States for the 
District of Minnesota, wherein it was expressly 
held and adjudged that George D. Snow was 
executor of John Gordon, deceased. The Judg- 
ment in that case was rovereed upon the appu- 
cation of Snow's personal representatives,on the 
express ground tnat it was made payable out of 
the personal effects of Snow, when it ought to 
have been ds bonis testatoris. That Judgment 
concludes the question in this cause. 

It is next contended, however, that that judg^ 
mcnt is of itself void as having been renaered 
on the 18th of December, 1878, against Snow, 
as executor, who was then dead, although the 
entry was made to take effect as of July 10, 
1871. The law on the subject of entries wunc 
pro tuTic was fully considered and stated by this 
court in the case of MiteluU v. Overman, 103 U. 
S. 62, 64 [26:869, 870]. It was there stated, 
"that, where the delay in rendering a judgment 
or a decree arises from the act of the court, 
that is, where the delay has been for its conve- 
nience, or has been caused by the multiplicity 
or press of business, or the intricacy of the 
questions involved, or for any other cause not 
attributable to the laches of the parties, but 
within the control of the court, the judgment 
or decree may be entered retrospectively as of 
a time when It should or might have been en- 
tered up. In such cases, upon the maxim Aettu 
curia neminem aravabit, which has been well 
said to be founded in right and good sense, and 
to afford a safe and certcun guide for the admin- 
istration of justice, it is the dul^ of the court 
to see that the parties shall not suffer by the 
[ 507 ] delay. A nunc pro tune order should be grant- 
ed or refused, as Justice may require, in view 
of the circumstances of the particular case."* 

This rule was applied in the case of CoughUn 
V. Diitrid qf Columbia, 106 U. S. 7, 11 [27:74, 
75]. In that case, a judgment renderea upon 
a verdict in favor of the plaintiff had t^en 
erroneously set aside in the same court. Anew 
trial was had, and a ludgment for the defend- 
ant was reversed by this court, which affirmed 
the oriffinal Judgment for the plaintiff as of the 
date when it was rendered, in order to prevent 
the action from being abated by the interven- 
ing death of the plaintiff. 

in the present instance, upon the findings as 
originally made by the cmniit court. Judgment 
should have been rendered against Snow de 
bonii testaiorie; the error of the court was In 
makinff it payable de bonit propriie. For this 
error It was reversed on the application of 
Smith, executor of Snow, who luikd procured 
himself to be substituted as phiintiff in error 
for that purpose. The mandate of tlds court 
was sent to the circuit court, in form reversing 
the original Judgment, but, in substance, sim- 
ply requiring its correction in the one particu- 
lar in which the error had been committed. 
The manner in which this duty of the circuit 
court was performed, tmder the mandate of this 
court, was to enter the judgment nune pro 
tune, as of the time when it uiould have been 
entered in proper form. The reversal of the 
judgment in the circuit court, by the operation 

*NoxB BT THB OocBT.—This poflMige is lnoorroot> 
\j printed to the [offioiall volume of reports. 

NoTB BT THB Bditob.— The above 6 a oopy of 
the passaire as incorrectly printed. A true report 
thereof wiU b» found in this edition, Bk. ai, p. 870. 
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of the mandate of this court, and the execution 
of that mandate by the circuit court in entering 
the new judgment, was one continuous Judiciiu 
act, and to that Smith, as executor ox Snow, 
was a party, for he was a party to the record as 
plaintiff in error in this court. It cannot, 
therefore, be said that the action of the circuit 
court was ex pftrte^ or that it was void, because 
it was directed against a deceased person not 
represented. This objection, if valid, would 
prevent, in all cases of the death of one of the 
parties, the entry of a Judgment nune pro tune. 
It is the fact of such intervening^ death thai 
creates the necessity by which the power is 
justified, in order to prevent a failure of jus- [5081 
tice, for which the other party is not responsi- 
ble, and by which, therefore, he should not 
suffer. The action of the court in making the 
entry, in the form in which it was made was 
also, we think, a proper exercise of its discre- 
tion upon the circumstances of the case, as the 
object of the proceeding was to fix the liability 
of the estate of Qordon. as represented by his 
executor, Snow, in order that the judgment of 
Chapman might furnish ground for a creditor's 
bill, seeking to apply the assets of Gordon's 
estate to its payment. We hold therefore thai 
the entry of the judgment against Snow, as 
executor of Qordou, was a valid and effectiuil 
exercise of the p(«weT and discretion of the 
court, and that the validity of the Judgment it- 
self cannot be impeached. 

It is insisted, however, that the relief prayed 
for by the bill and awarded by the court was 
barred by the proceedings of the Probate Court 
for the City and Coimty of San Francisco. 
The Statutes of California (Oen. Laws of Cai. 
1850, 1864) provide that if a claim against the 
estate of a decedent, in course of distribution 
in the probate court, shall not be presented 
within ten months after the first publication of 
the notice to creditors, it shall be barred for- 
ever; unless when it shall be made to appear 
Sy the affidavit of the claimant, to the satisf ae- 
on of the exeaitor and administrator and the 
probate lodge, that the claimant had no notice, 
as proviaed by the Act, by reason of being out 
of the State, (n which case it may be presented 
at any time before a decree of distribution is 
entered. 5828, § 180. It is alsoorovided (5944 
% 246) that when the accounts or the adminis- 
trator or executor have been settled, and an or- 
der made for the payment of debts and distri- 
bution pf the estate, no creditor, whose claim 
was not included in the order of payment, shall 
have any right to call upon the creditors who 
have been paid, or upon the heirs, devisees 
or legatees, to contribute to the payment of his 
claim ; but, if the executor or administrator 
shaU have failed to ffive the notice to the cred- 
ttan, as prescribed oy the Act, such creditor 
may recover on the bond of the executor or 
administrator the amount of his claim, or such 
part thereof as he would have been entitled to [590] 
had it been allowed. It is further provided 
(5977, § 279) that when an estate has been fully 
administered, and it is shown by the executor 
or administrator, by the producuon of satisfac- 
tory vouchers, that he has paid all sums of 
money due from him, and delivered up, under 
the order of the court, all the property of the 
estate to the parties entitled, and performed all 
the acts lawfully required of him, the court 
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Shan make a decree discharging him fron; all 
liahility thereafter. 

It is argued that Chapman, as a creditor of 
Oordon's estate, was bound to make himself a 
party to the proceedings in the Probate Court of 
8au Francisco, for the purpose of obtaining; 
payment and satisfaction of his claim; that, ton- 
ing to do this, he is barred from any right to re- 
cover, either from the executor of that estate or 
from any legatee; that the defendants in this 
bin, as legatees of Gtordon, received what was 
due them under his will under the sanction and 
by the order and Judgment of the Probate Court 
of San Francisco, which vested them with an in- 
defeasible title which must be respected in 
every other forum, if full faith and credit, ac- 
oording to the Constitution of the United States, 
is to be j^ven in other States to the public Acts 
and judicial proceedings of the courts of Cali- 
fornia. 

But these positions are not tenable. The ad- 
ministration of the estate of €k>rdon, in Cali- 
fornia, under the orders of the Probate Court 
of San Francisco, was merely ancillary; the 
primary administration was that of the testator's 
aomicil, Minnesota. Chapman was not a citi- 
zen of California, nor resident there; he was no 
party to the administration proceedinfi;s; he was 
not bound to make himself such. U he had 
chosen be could have proved his claim there 
and obtained payment, but be had the right to 
await the result of the settlement of that ad- 
ministration, and look to such assets of Gk>rdon 
as he could subsequently find in Minnesota, 
whether originally found there or brought 
there from California by the executors or lega- 
tees of Gordon's estate. The assets in Cali- 
fornia finally distributed there, and brought 
into Minnesota by the executor or by any lega- 
tee, remained assets in Minnesota for the pay- 
ment of any unpaid creditora choosing that 
forum. Such assets were impressed with a 
trust which such creditor had a right to have 
._^^. administered for his benefit. A»pdenY, Nixon, 
l«"'J 45 U. S. 4 How. 467 [11: 10591; 8tacy v. 
Thrasher, 47 U. S. 6 How. 44 [12: 837]; J3»«v. 
Tucker M H. 8. 18 How. 458 [14: 2231; Maekey 
y. Cdxe, 59 U. S. 18 How. 100 [15: 2991. It is 
upon the ground oi such a trust that the Juris- 
diction of courts of equity primarily rests in 
administration suits, ana in creditors' bills 
brought a^nst executors or administrators, or 
after distribution against legatees, for the pur- 
pose of charging them with a liability to apply 
the assets of the decedent to the payment of 
his debts. As a part of the ancient and origi- 
nal lurisdiction of courts of equity, it is vested, 
by the Constitution of the United States and 
tne laws of Congress in pursuance thereof, in 
the federal courts, to be administered by the 
circuit courts in cnntroversies arising between 
citizens of different States. It is the familiar 
and well settled doctrine of this court that ^is 
Jurisdiction is independent of that conferred by 
the States upon their own courts, and cannot 
be affected by any l^^lation except that of the 
UnitedStates. Suvdamy. Broadnax, 89U. S. 14 
Pet 67 [10:857]; Hagan v. Walker, 55 U. 8. 14 
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How. 28 [14:3121; Union Bank of Tenn, v. 
Jollei^i Admn, 59 U. S. 18 How. 504 [15:478]; 
SydeY. Stone, 61 U. 8. 20 How. 170 [15: 874]; 



OT€en*9 Admrx, T.Oreighion, 64 U. 8. 23 How. 
119 U. 8. 



90 [16:419]; Paf/ne v. Book. 74 U. 8. 7 WalL 
425, 430 [ld:260J 

In Payne v. Hook, uH supra, the rule was 
declared in these words: "We have repeatedlv 
held 'that the Jurisdiction of the courts of the 
United States over controversies between citi- 
zens of different States cannot be impaired by 
the laws of the States which prescribe the modes 
of redress in their courts, or which regulate the 
distribution of their Judicial power.* If legal 
remedies arc sometimes modified to suit the 
chan/;es in the laws of the States and the prac- 
tice of their courts, it is not so with equitable. 
The equity Jurisdiction conferred on the federal 
courts is the same that the High Court of Chan- 
cery in England possesses; is subject to neither 
limitation or restraint by state legislation, and 
is uniform throughout the different States of 
the Union." 

The only qualification in the application of 
this principle is that the courts of the United 
States, in the exercise of their Jurisdiction over 
the parties, cannot seize or control property 
while in the custody of a court of the State. 
Williame v. Benedict, 49 U. 8. 8 How. 107 
12:1007]: ro;i/5V v. Lavender, 88 U. 8. 21 Wall. 
76 [22:536]; Pi^eeman v. Howe, 65 U. S. 24 
How. 450 [16:749.] 

This exception does not apply in the present 
case, for the bssets sought by this bill to be 
marshaled in favor of the complainant are not in 
the possession of any other court; they are in 
the hands of the defendants. Impressed with a 
trust in favor of the complainant, a creditor of 
Gk>rdon, and subject to the control of this court 
by reason of its Jurisdiction over their persons. 

It is further contended, however, on the part 
of the appellants, that if the relief sought in 
thiB bill is not barred by the administration 
proceedings in California, it is, nevertheless, 
defeated by the application of the Statute of 
Limitations of the State of Minnesota, The 
Statute of Minnesota (1878, p. 826, chap. 77) 

S'ves to unpaid creditors of tue testator an ac- 
)n against the legatees, in which the plaintiff, 
in order to recover, is required to show that no 
assets were delivered by the executor or ad- 
ministrator of the deceased to his heirs or next 
of kin; or that the value of such assets has been 
recovered by some other creditor; or that such 
assets are not sufficient to satisfy the demands of 
the plaintiff. In the last case he can recover 
only the deficiency. The whole amount of the 
recovery shall be apportioned among all the 
legatees of the testator in proportion to the 
amount of their legacies respecnvely; his pro- 
portion only being recoverable against each 
legatee. In respect to this statutory right of 
action, however, it is provided in the same Act, 
section 16, that no such action shall be main- 
tained unless commenced within one year from 
the time Uie claim is allowed or established. 
It is maintained that, according to the Judicial 
decisions of Minnesota, the creditor is required, 
first, to establish his claim by a separate judi- 
cial proceeding, and in a subsequent suit obtain 
the recovery provided for against the legatees. 
Bryant v. lAwrmore, 20 Minn. 313. It is ad- 
mitted that the suit brought by Chapman in the 
Circuit Court of the United States against 
Snow, for the purpose of establishing his claim 
against (Gordon's estate, answers ue first of 
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these oonditioiis, bat that, in order to fulfill the 
second, the present bOl should have been filed 
within one year from the date of the final judg* 
ment in that action. The date of the Judgment 
as originally rendered against Snow was April 
19, 1872; the present bill was filed Au^t 20, 
1870; and we are asked to hold that tne right 
to sue was at that time barred by the Statute 
of Limitations. But the judgment rendered 
April 19, 1872, was not the end of the litiga- 
tfon; Snow himself sued out his writ of error 
to reverse it, and upon his death, in 1878, his 
executor. Smith, became a party, as plaintiff 
in error, and prosecuted the writ until the re- 
versal of the Judnnent at the October Term, 
1876. The mandate of this court was filed in 
tlie circuit court June 7, 1877, and on Decem- 
ber 18, 1878, the final Judgment was entered 
against Snow as executor, to be paid and en- 
forced out of the effects of the testator, John 
Gordon, deceased, as of July 10, 1871. The 
present bill was filed within twelve months 
after the date of that entry. If, for the pur- 
pose of determining the application of the Stat- 
ute of limitations, this Judgment may be con- 
sidered as dating from December 18, 1878, the 
bar was not complete. It is contended, how- 
%}ver, that, as the entry of the Judgment was 
made on that date nune pro tunc as of July 
10, 1871, the latter must be considered as the 
effective date of the Judgment for all purposes. 
We are not, however, of that opinion. The 
date of that entry is by a fiction of law made 
and considered to be the true date of the Judg- 
ment for one purpose onlv, and that is to bind 
the defendant by the obligation of the Jude- 
ment entered as of a date when he was in full 
life; but the right of the complainant in this 
bill to enforce that Judgment by the present 
proceeding certainly did not begin until after 
the judgment in that form was actually en- 
tered. Until that time the right was in abey- 
ance; the litigation had, until then ended, been 
continuously in progress. It cannot be that 
the Statute of Limitations will be allowed to 
commence to run against a right until that 
right has accrued in a shape to be effectually 
enforced 

In Tajfiey y. Ooodaell, 122 Mass. 176, it was 
held that a Judgment entered nune pro tune 
was the final Judgment in the action, so as to 
charge sureties on an attachment bond, on 
whose behalf it was urged that they could not 
be considered in default by reason of not pay- 
ing, for thirty days after its date, the amoimt 
of a judgment which had nc victual existence 
until long after the thirty days had expired. 
And it was there pointed out that a Judgment 
may have effect from one date for one purpose 
and from another date for another purpose. 
As in the case of Judgments at common law, 
which had relation to the first dav of the term, 
so as to bind the lands of the debtor of which 
ho was then seised, even though he had 
aliened them bona fide before ludgment actual- 
ly signed and execution issued; and the statute 
;29 Gar. n, c. 8, §§ 18-15), providing that, as 
against bona fide purchasers, they should be 
deemed Judgments only from the time when 
they were actually signed, did not restxict their 
validly or effect, in mw or equity, by relation 
to the first day of the term, as a^inst the 
debtor or other persons. Ode$ r. Woodward, 2 
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Ld. Raym. 766; 8. 0. 1 Salk. 87; BMnmm v. 
Tonge, 8 P. Wms. 898. 

It follows, therefore, that, if this were a salt 
brought in a state court of Minnesota under the 
statute in question, it would not be barred by 
the limitation sought to be applied. Whether 
that statute has any application to this bttl in 
equity, filed in the Circuit Court of the United 
States for the District of Minnesota, by a citi- 
zen of another State, is a questicm which need 
not be considered or decided. It is enou^^ to 
say that the right of the complainant is not 
barred by force of the state statute, and that, 
according to Uie principles of equity, there has 
been no such voluntary delay as would make 
his claim stale. On the contrary, the com- 
plainant has shown himself to be aUigent, act- 
ive and eager hi the prosecution of his daim 
and the pureuit of his remedy. He has been 
guilty of no laches; the delay has been caused 
by the action of his adversaries, or by the nee- 
essa^ delays of litigation. He is an unpaid 
creditor of Gordon's estate, who has sought by 
every means in his power, both at law and in 
equity, to obtain satisfaction of a Just claim 
Tne aefendants are shown to be in possessioi. 
of the assets of Gordon's estate, which ought 
to have been applied in Its satisfaction: they 
should be held as trustees for that purpose. 

8ueh was the decree of the (Xreuit Court, 
which is herebyaffimkid. 
True oopy. Teet: 

James H McKenney, Olerk, Sup. Oourt, U. 8. 



" EDWARD O. HANCOCK, Appt., [586] 

e. 
ELIZA JANE HOLBROOK bt al. 

(See S. 0. Beporter*B ed. 688. 687.) 

Bemoval of eaueea-^^udiee or local infiw- 
enee — ciiizenehip, 

A suit cannot be removed under mibeection 3 of 
section 839 of the Revised Statutes on the around of 
'prejudice or local influence,** unless all the plaiat- 
ilfs or all the defendants are oitisens of the State 
in which It was brought, and of a State other than 
that of which those petitioning for the removal are 
ciUatens. 

[No. 1094.] 

Submitted Dee, IS, 1S86. Decided Jan, 10, 1887. 

APPEAL from dedsion of the Circuit Court 
of the United States for the Eastern District 
of Louisiana, remanding to state court cause re- 
moved thence. AMrnid, 
The case is stated in the opinion. 
Mesere. J. D. Rouae and WiUiam Grant, 
for appellant. 

Messrs. Thonuke J. Semmes and Robert 
Motif for api)ellee8. 

Mr, mUf Justice WmiimdiAiyeTtd the opin- 
ion of the court: 

The order remanding tliis ease is affirmed, 
A suit cannot be removed from a state court to 
a Circuit Court of the United States under sub- 
section 8 of section 689 of the Revised Stat- 
utes on the ground of " prejudice or local in- [587] 
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fluenoe/' unless all the plaintiffs or all the de- 
fendants are citizens of the State in which the 
suit was brought, and of a State other than 
Chat of which those petitioning for the removal 
are citizens. Here it appears that Hancock, 
the plaintUP, on whose petition the removal 
was had, is a citizen of New York; and Eliza 
Jane Holbrook and C^rge Nicholson, two of 
the defendants, and those principally interested 
In the litinition, citizens of Mississippi; while 
R. W. Holbrook and Richard Fitzgerald, the 
other defendants, are alone citizens of Louisi- 
ana, where the suit was brought. These Lou- 
isiana defendants are necessary parties to the 
auit. but, according to the reconi, tliose who 
ftre citizens of Mississippi are the real parties 
In interest. 
True copy. Test: 

James H. MoKenney, Qerk, Sup. Oourt, U. 8. 



[•e4] STEWART HARTSHORN, Appt.. 

dAGINAW BARREL COMPANT bt al. 

(See 8. a Reporter's ed. 004^079.) 

Validity of reiuued ktUn patent, and original 
letters— tmprovenunta in $hade roUen—in- 
fringemsnt^^miitake — abandonment, 

1. Where, throuffb the mistake of their oommoa 
•ollcitor,one of two Inventors secured a patent ooy- 
er\uii an invention of which the other was the first 
Inrentor, and the latter secured a patent Hmltlnf? 
bis claim to his particular torm of the device, it is 
held that reissues, In which the mistake is corrected 
Oy on exchange of claims, obtained more than nine 
vears after the Issue of the origrinal patents, ore 
Invaiid; the first, because the oricrinal was inviilld, 
and the second, becau'ie the patentee's long acquics* 
cenco amounts to an abandonment. 

2. The first claim of reissued letters patent No. 
7307, for an improvement in shade rollers— the in- 
vention claimed in the original patent— is invalid. 

3. llelraued letters patent No. 7370. also for on Im- 
provement in shade rollers, is invalid for want of 
novelty, there being nothing novel either in the 
panel or ratchet, or the mode In which they Jointly 
co-operate to produce the desired result. 

4. in the construction of letters patent Na 09189, 
«lBf> for an impi ovement in shade rollers, the claims 
rouHt be confined, by reference to the specification, 
t4» the use of the devices named in a shade roller, 
where the pawl or detent Is upon the roller, moving 
with It, and the ratchet, or engaging part, is sepa- 
rated by being placed upon a journal box or 
bracket, or other fixed part of the mechanism, and 
that it must also be limited to the particular form 
of the arm or detent described. Said patent Is not 
Infringed by a panel and ratchet of a different form, 
t>otb being upon one end of the roller. 

[No. 66.] 
Argued Nov, SO, 1886, Decided Jan, 10, 1887, 

APPE AL from the Cirnjit Court of the United 
States for the Eastern District of Micbi- 
^n. A^rmed^ 

The history and facts of the case appear in 
the opinion of the court. 

Mcsgr$, James T. Law and 8, D Law, for 
appellant: 

The statute only requires that the reissue 
shall he " for the same invention," and does 
not, directly or by implication, impose any con- 
dition that the description or claims should be 
the same in the reissue as in the original. 

" The specification may be amended so as to 
fnake it more clear and distinct; the claim may I 
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be modified ao as to make it more oonf onnablo 
to the exact riffhta of Uie patentee, but the in- 
vention must be the same. * * * The dan- 
ger to be provided againat waa the temptation 
to amend a patent ao as to ooTer improvementa 
which miffht hare oomn) into uae, or might 
have been invented hj others, after its iasue." 

Ptwder Co, v. P&ud0r TF<>rl», 08U.8. 126, 188 
(26:77, 82); Siebert Oil Cup, €h,r. Barp&rBUam 
Luhrieatar Co, 4 JM, Bep. 828. 

The specification may be amended. 

Powder Ch, v. P&wder Work$, supra. 

Both specification and daim may be cor- 
rected 

WiUon y. Ooon, ]8 Blatchf. 582; Smith v. 
Merriam, 6 Fed. Rep. 718. 

New claims may be added. 

MiOer v. Brau Co, 104 U. 8. 860 (26:783); 
Jamei v. Campbell, Id. 856 (26:786): Combined 
Pat. Can Co, t. Lloyd, 11 Fed. R^. 140. 

A claim may be enlarged in a rdssue, at least 
when an actusJ mistake has occurred. 

Miller v. Braet Co, and Jamet v. Campbell, 
eupra; Tale Lock Mfg. Co, v. SetniXU Mfg, Co. 
8 Fed. Rep. 288. 

When an actual mistake has occurred no pre- 
sumotion of abandonment would seem to exist 

MiUer v. Braes Co, supra: Oiant Poioder Co. 
V. Cal, Pou)der Co. 4 Fed. Kep. 720. 

Mr, diaries J* Hunt, for ajppellees; 

Mer^y bringing old devices mto Juxtaposi- 
tion, and then allowing each to work out its 
own effect without the production of something 
novel, is not invention. 

HaHes v. Van Warmer, 87 U. 8. 20 Wall. 858 
(22:241). 

A combination to be patentable must produce 
a different force, or effect, or result, in tne com- 
bined forces or processes, from that given by 
their separate parts. 

Reckendorfer v. V^iber, 92 U. 8. 847 (28: 719). 

An addition to the claim cannot be made, any 
more than an element can be dropped as useless. 

Water Meter Co. v. Deer^, 101 U. 8. 382 
(26:1024); R, R, Co. v. MeUon, 104 U. 8. 112 
(26:639). 

An inventor must be supposed to know of 
what his invention consists, and his patent does 
not secure to him the exclusive rignt in any- 
thing more than he claims to have Invented. 

R%ch V. Cloee, 4 Fish. 279. 

Mr, Justice llatthews delivered the opin- 
ion of the court: 

This is an appeal from a decree of the circuit 
court dismissing the complainant's bill, which 
was a bill in e()ui^ for tne purpose of enjoin- 
ing the alleged infringement of three several let- 
ters patent for improvements in shade rollers, 
designated as follows: 1. Reissued patent No. 
7370,dated October 31, 1876, granted to the com- 
plainant, called the Hartshorn reissue. 2. Re- 
issued patent No. 7367, dated October 31. 1876, 
granted to the complainant as assignee of Will- 
iam Campbell, called the Campoell reissue. 
3. Patent No. 69189, dated September 24, 1867, |665] 
granted to Jacob David, ana assigned to the 
complainant, called the David patent 

The questions in the case involve the validity 
of the reissued patents and the alleged infringe- 
ment of the David patent The Hartshorn 
re-issue was the reissue of origind letters pa- 
tent No. 68502, dated September 8, 1867. The 
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Campbell reissue wrb the reissue of oririQHl let- 
ters paled No. 8BI7H,tiai*d September 24, 1S67. 
In eacb case there was, tberefore, a delay of 
■bout nine yimrsin obtnining Ibe reissue. 

In order lo understand and resolve the ques- 
tions arising In the case it wilt be necpssary to 
coii^sider tbe state of the art at tbe time of^tbe 
issue ol the pntents. This may be bnetly stated 
as follows: The inventions in question are in 
tliHi class of shade rollers wliicb are rolled up 
by the unwinding of a coiled spring; the roller 
wus hollow and the spring placed wltbia it, 
one end being attached to the roller and the 
Other end to the shaflor rod on which Uie roller 
revolved. Sometimes this rod pasiicJ entirely 
through tbe roller, and sometimes only parl'iilly 
through. As the curtain was drawn down the 
spring was wound up, and when tbe tension 
upon the curtain was released and the curtain 
wJowed to roll up, the spring was unwound, 
thereby producing the desired result. The up- 
ward movement of the curtain was controlled 
bv a pawl and ratchet at one end of the roller, 
the pawl or the tstcbet being attached to the 
bracket. The pawl might be operated by a 
cord hung at the dde of the window; by pull- 
ing down on thiscord the pawl was disenga^ml 
from the ratchet, and the curtain immediately 
rolled up under the action of the spring. 
Bartabom, the appellant, obtained a patent, not 
in controversy in this suit, but lo be considered 
in reference to the slate of the art, dated Octo- 
ber 11, 1BA4. The Invention described in that 
patent consisted In tbe appLication of a pawl 
and ratchet or notched hub arranged in such a 
manner that the shade may be stopped and re- 
tained at any desired height or point within the 
Hcope of its movement ny a smgie manipula- 
doD of the shade, the usual cord for operating 
or turning theabade roller being dispense! wiUi 
«ntlrely, as well as counterpoises, wnlcb had in 
Kme instance* been employed, in connection 
with spring rollers, for holding the shade at 
the desired point He made a ratrhet with two 



wblch is pivoted to the bracket C, and the otner 
end of which revolves upon tbe shaft D, that 
carries the coiled spring, and the projecting end 
of which is secured in~the jawa of tbe bnickct 



may be wound closer around tbe abaft D. 
tbe block, or part of the roller B that closes or 
forms the end of the said hollow roller B. and 
forms lis bearing upon tbe shaft D. are formed 
two holes leading, upon opposite sidei, from itt 



engage with such notches. Tbe pawl 
tbe bracket, and tbe ratchet was on the roller. 
When the curtain waa drawn down the spring 
In the roller was wound up, and when the ■ — 
tain was released, while the pawl rested on 
perimeter of the ratchet wheel, the cur 
would roll up, and continue so to do as long as 
tbe Telodty of the curtain was sufficient to 
carry the nott^bes in the ratchet past tbe pawl 
before it could fall into them. 

Such was the condition of tbe art when 
Campbell obtained his original patent dated 
September 24, 1867. He described bU inven- 
tion as having " for its object to furnish an Im- 
proved device, by means of which tbe spring 
roller of a window shade Tnay be made to bold 
tbe shade stationery at any desired elevation, 
and yet allow the same lo be drawn down or 
run up.without obstruction or stoppage, as far 
as may be desired, and it consislsin tbe combi- 
nation of the loCMe or sliding pins or bolts, hav- 
ing heads formed upon them,wltb the flattened 
shaft of the roller, as hereinafter more fully de- 
scribed." Tbe description, as contained in the 
apeciflcsliona, !■ aa follows, having reference 
to the aiuiexed dmwings: " A is the window 
■hade, B U (be hollow roller, one «nd of 



outer or convex surface to a little nt oneildo of 
its center, as ahown in figure 9, The outer 
ends of iheae bolea are countersunk, as shown. 
The two opposite sides of the shaft D within 
the block or part h' are flattened or notched 
as shown In figure 9. F are two pins or bolts, 
the bodies of which fit into the holes in the 
block b', and their heads fit into the counter- 
sunk parts of said boles. The bolts or pins F 
ore of such a length that when their beads rest 
against the case or shell of the roller B, their 
points may be free from the shaft D, sod when 
their beads rest upon tbe bottom of tbe coun- 
tersunk part of tbe said holes, their Inner ends 
or points may overlap the flattened Bides of tbe 
ahaft D, so as to bina said shaft atidprevent its 
revolution. Whenever the shaft D is drawn 
down or allowed lo run up with a Uttie rapid- 
ity, tbe cenlrirugal force engendered bv tha 
revolution of the roller B projects the pins F 
11» V- & 
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outward, so that their heads rest against the 
case or shell of the roller B, leaving the block 
b' free to revolve upon the shaft D, but when 
the moUon of the roller B is checked, the pin 
F that happens to be uppermost drops down, so 
that its point or forward end rests upon the 
shaft D, and as soon as the said point reaches 
the flattened side of said shaft, it drops down a 
little further, so as to overlap the said flattened 
side of the said shaft and hold it securely in 
place. 

"Having thus described my invention, I 
claim as new and desire to secure by letters 
patent: 

" The combination of the loose or sliding 
pins or bolts F, having heads formed upon 
them, with the flattened or notched shaft D, sub- 
stantially as herein shown and described, and 
for the purpose set forth." 

On the third of September, 1867, Hartshorn, 
tbb appellant, also obtained his original patent 
for an improved shade fixture. In that sped- 
flcation he describes his invention as relating 
" to a new and useful improvement in that class 
of shade fixtures in which the shade roller is 
provided with a spiral spring for automatically 
winding up the shade. The present invention 
is an improvement on a shade fixture of this 
class, for which letters patent were granted to 
me, bearing date October 11, 1864, and is de- 
signed to obviate an objection attending the 
anginal device, which consists in the unwind- 
ing of the spring whenever the shade roller is 
removed from its brackets or bearings, a 
conUngency which involves the necessity of 
winding up the spring previous to the replacing 
of the roller in its bSinngs, and which cannot 
be done by an unskilled person without con- 
siderable difficulty." He then proceeds to de- 
scribe in the specification, by reference to the 
[669] Illustrations, tne device which embodies this 
invention, and adds as follows: " The differ- 
ence, however, between the within described 
arrangement and that of the original invention 
is essentiaL In the original pmn, the spring 
unwinds immediately as soon as the roller is re- 
moved from its bracket or b«Lrinii;8, as the pawl, 
instead of behig attached to the roller or any 
part oonnectea therewith, is attached to the 
bracket, the notched hub being attached to the 
journal of the roller, and when the notched hub 
Is removed from the pawl Uie spnng immedi- 
ately unwinds. In my present improvement the 
pawland notched hub,behigbothconnected with 
the roller, the spring is retained or prevented 
from unwinding equally as well when the roller 
Is removed from its brackets or bearings as when 
adjusted in them.'' His claim is as follows: 
*' The attaching of a pawl and a ratchet or 
notched hub to a window-shade roller, provided 
with a spring, or to parts connected with said 
roller. In such a maniier that the tension of Uie 
spring will, without any manipulation or ad- 
justment of parts whatever, always be pre- 
served, whether the roller be fitted in the brack- 
ets or bearings or removed therefrom, substan- 
tially as set forth." 

The principle embodied In the Hartshorn pa- 
tent of 1864 was that of an automatic pawl or 
ratchet, or a pawl so constructed and arranged, 
with reqiect to the ratchet, that the pawl would 
be caused to ^gage with the ratchet to stop and 
hold the shade at any desired height or point, or 
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would be prevented from engaging with the 
ratchet by merely varyine the spwd of the revo- 
lution of the roller, whicul was effected through 
the simple manipulation of the shade alone by the 
band oi the operator, the pawl engaging with 
the ratchet when the roller was rovoTvSd slowly, 
and not engaging when therolleo- was made to 
revolve quteHy. He thus dispensed entirely 
with cords for operating the roller, and with 
counterpoises, and with the old spring pawl and 
ratchet which required the use of both hands 
in manipuli^ing the roller and controlling the 
shade in its ascent under the force of the spring, 
as by its use the shade could be raised or low 
ered by the manipulation of the shade alone In 
the hands of the operator. In what was pre- 
viously known as the coach fixture. It was nec- 
essary, while one hand of the operator lifted 
the pawl from the ratchet by means of the cord, [670) 
to hold the shade with the other hand, or else 
the shade would quickly fiy up for its whole 
extent The particular construction or arrange- 
ment of pawl and ratchet described by Harts- 
horn, in his patent of 1864, as his invention, 
consisted of a ratchet or notched hub on the end 
of the roller and revolving with it, and a pawl 
placed upon the bracket or stationary part of 
the fixture and dropping into the ratchet or 
notched hub by ffnM^, The pawl being 
mounted on a dulerent part of Uie fixture from 
that on which the ratchbw .7as mounted, the 
latter being on the revolving roller and Uie for- 
mer on the stationary part of the bracket, it 
was the necessary result, from such a construc- 
tion, that when the rouer as a whole was re- 
moved out of its bearings there would be a dis- 
oonnecUon aud disensagement of the pawl and 
ratchet, and the spnag would unoou or run 
down, necessitating the winding up of the 
spring before the roller was again replaced in 
its bwin^, which was a difficult thing to be 
done, particularly by those having the fixture 
in use. It was also Inherent in the arrange- 
ment of the pawl and ratchet used in this roller 
—the pawl behie stationary and resting on the 
upper side of ue revolving notched nub or 
ratchet as the roller and its notched hub or 
ratchet revolved under the stationary pawl^ 
that there would be more or less noise In its 
operation, caused by the notched hub striking 
against and throwing up the pawL 

It will, therefore, be perceived that the Harts- 
bora patent of September 8, 1867, uid the 
Campbell patent of September 24, 1867, are for 
Improvements upon the invention described in 
the Hartshorn patent of 1864, and in any com- 
parison between the two former the invention 
embodied in the original Hartshorn patent of 
1864 must be eliminated as common to both. 
The drcumstanoes relied upon to Justify and 
make valid the reissues in 1876 of the Harts- 
horn patent of 1867, and the Campbell patent 
of the same year, are oonceded to be as follows: 
In 1878 a suit wasbrou^t in the District of 
Massachusetts inpon the lOavId patent by the 
Salem Shade Bouer Ch,, then the owner of it, 
against one WUUam G, Earrii, who wasseUine rsTii 
rollers made by Hartshora, the present appd- ' 

lant, who assumed the defense of that suit. 
The rollers sold by Harris had Uie pawl ar- 
ranged so as to move towards and awaj from 
the uds of the roller, as described and dalmed 
In the David patent, but this pawl was different 
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in fonn from that shown in the David patent, 
4ind engaged with the spindle instead oi with 
the bracket. The transcript of the record in 
that suit is in evidence in tliis, and shows that 
it was made to appear, in the effort to fix the 
-dates of the inventions described in the three 
patents of David, of Campbell, and of Harts- 
horn, that Campbell made his invention on the 
first of May, 1867, while Hartshorn was notable 
to fix the date of his invention as earlier than 
a1x)ut the first of August, 1867. It was thus 
shown that while Hartshorn had the elder pa- 
tent he was the junior inventor, and as the 
•claim in the Hartshorn patent of 1867 covered 
the invention described in the Campbell patent, 
there was a conflict between the two which it 
was sought to reconcile hj reissues. Hartshorn 
becoming the owner by assignment of the Camp- 
bell patent. Accordingly, in the reissue of the 
Hartshorn patent of l8o7, made October 81, 
1876, being one of the patents now sued upon, 
the patentee enters the foUowing disclaimer. 
He says: "I do not claim generally the ar- 
raDgement of both the pawl and ratchet upon 
or in connection with the roller, so that the roll- 
-er can be removed from its brackets without 
permitting the spring to unwind, as I believe 
such an arrangement of pawl or detent and 
ratchet, as shown in the patent of William 
Campbell granted to him September 24, 1867, 
had been known previous to being made by 
myself." He then adds his claim, modified as 
follows: "In a spring shade roller having a 
pawl or detent and ratdiet, or their equivalent, 
constructed and arranged so as to engiage auto- 
matically for holding me shade at any desired 
point or height, the combinadon with a ratchet, 
or its equivalent, upon the stationary spindle 
or stationary part of the fixture, of a hinged or 
pivoted pawl placed upon the end of the roller 
and acting substantially at right angles to the 
ratchet or notched hub.'* 

In the Campbell reissue of October 81, 1876, 
the claims are stated as follows: 

"1. In a spring shade roller, having a pawl 
or detent ana a ratchet, or their equivalent, so 
arranged as to allow the shade to be drawn 
down or run up without obstruction , and which 
engage automatically with each other to hold 
the shade in any desired position, the arrange- 
ment of such pawl or detent on the roller which 
carries the notched spindle or ratchet, so that, 
when the roller is removed from its brackets, 
the tension of the spring will be preserved. 

"2. In a spring shade roller, having a detent 
and ratchet, or their equivalent, constructed 
and arran^d to engage automatically Aitheach 
other for holding the shade, the combination, 
with the ratchet, or its equivalent, of a loose 
pawl or detent, moving in a chamber or guide, 
and adapted to enga^ with the ^indle. 

"3. The combination of the loose or sliding 
pins or detents F, constructed as described, with 
the flattened or notched shaft or spindle sub- 
stantially as herein shown and described ." 

It thus appears that the third claim of there- 
issued Campbell patent of 1876 is identical with 
the entire claim of the original Campbell patent 
of 1867, the first and second claims in the reis- 
sued patent being entirely new. 

In the orinnal Hartshorn patent of Septem- 
ber 3, 1867, he characterizes the invention as an 
improvement upon that contained in his patent 
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of 1864, in this, that the pawl and notched hub, 
being both connected with the roller, the spring 
is retained or prevented from unwinding equally 
as well when the roller is removed from its 
brackets or bearings as when adjusted in them; 
and he states his claim as follows: *'The at- 
taching of a pawl and a ratchet or notched hub 
to a window-shade roller provided with a 
spring, or to parts connected with said roller, 
in such a manner that the tension of the spring 
will, without any manipulation or adjustment 
of parts whatever, always be preserved, whether 
the roller be fitted in the braclsets or bearings or 
removed therefrom, substantially as set foith." 
This claim in th£ reissued patent of October 31, 
1876, is changed so as to read as follows: ''In 
a spring shaae roller having a pawl or detent 
ana ratchet, or their equivalent, constructed 
and arranged so as to engai^e automatically for 
holding the shade at any desired point or height, 1678] 
the combination with a ratchet, or its equiva- 
lent, upon the stationary spindle or stationary 
part of the fixture, of a iiin^ed or pivoted pawi 
placed upon the end of the roller and acting 
substantially at right angles to the ratchet or 
notched huo." 

In the case of ffartthom v. Eagle S/tade Rol- 
ler Co. et (U, 18 Fed. Rep. 90, decided hi the 
Circuit Court of the United States for the Dis- 
trict of Massachusetts, the validity of the Camp- 
bell reissue of 1878 was questioned and af- 
firmed. It appears also in that case that the 
original patent of Hartshorn of 1864 had been 
surrendered and a reissue obtained. No. 2756, 
August 27, 1867, being the same in evidence in 
this cause, for the purpose of showing the state 
of the art at that time. This reissue, No. 2756, 
was also questioned in the case just referred to, 
and held to be invalid, on the ground that the 
reissued patent extended the claim of the origi- 
nal patent, so as to cover a shade roller where 
the pawl and the ratchet are both affixed to the 
roller, so that the roller might be detached from 
the bracket without unwinding; and that, with- 
in the decision of Miller v. Brass Go, 104 U. S. 
350 [26:783], (here had been an unreasonable 
delay in obtaining the reissue, amounting to 
laches. That rmssue was accordingly held 
void, but the Campbell reissue of 1870 was held 
valid, notwithstanding the admitted enlarge- 
ment of the claim and the delay in obtaining 
the reissue for nearly ten years. The ground 
of the decision was that the patentee did not 
discover until in 1874 that he was entitled to a 
priority of invention over Hartshorn, whose 
patent of 1867 covered the same claim. His so- 
licitor, who was also the solicitor for Hartshorn, 
in obtaining the two patents, had assumed that 
Hartshorn was the first inventor, because his 
application was received first, and had framed 
the application of Hartshorn accordingly, and 
caused that of Campbell to correspond, limit- 
ing his claim to the particular form of the de- 
vice, and ^nting to Hartshorn the broad claim 
now found in the Campbell reissue. This mis- 
time seems to have been discovered, as already 
stated, by the taking of the testimony of the 
parties in the case of the Salem Shade Boiler [674] 
Go, V. Harris, ubi supra^ the proceedings and 
decree in which are in evidence in this cause. 
The reissue of both patents was applied for and 
obtained within two years after' the discovery 
of this alleged mistake, and as the exclusive 
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right to tb6 inyention was appuently cOTered 
1^ the claim of the Hartahora patent of 1867, 
it was ioferred and held by the learned Circuit 
Court of the Massachusetts District that there 
was no ladies in the delay, and no evidence of 
an abandonment to the public of the invention. 
In the opinion of that court it is said (18 Fed. 
Rep. 99): "Campbell, misunderstanding per- 
haps his rights, or the true state of things, ao- 
quicsoed through his solicitors, who were com- 
mon to both parties, in the broad claim of 
Hartshorn. When the mistake was discoTered,it 
was corrected by a simple exchanee of claims. 
We are of opinion that, under these unusual 
circumstances, the lateness of the application 
is explained and shown to have been brought 
about by an actual mistake without fraud, and 
to have been one from which no innocent per- 
son could have suffered." 

We are not satisfied, however, with either 
this reasoning or the conclusion. Campbell's 
acquiescence in Hartshorn's claim must be re- 

Saraed, so far as he is concerned, as an aban- 
onment of any right on his part to a patent 
for the same invention, and having deliberately 
rested in that acquiescence for a period of be- 
tween nine and ten years, it is too late, accord- 
incT to the settled course of decisions in this 
court, to resume his rights. It is, accordingly, no 
answer to this view to say that, in the mean- 
time, the invention was not dedicated to tbe 
public by Campbell's abandonment, because it 
was covered by Hartshorn's claim; for, accord- 
ini? to the supposition. Hartshorn's was a false 
claim, and though it may not be regarded as 
{o75j fraudulent, but founded upon an honest mis- 
take, nevertheless the validity of his patent 
must have failed whenever called in Question. 
and the facts were made known, as they did 
become known, in tbe suit against Harris. The 
mutual mistakes of the two parties cannot be 
coa.si(lered as correcting each other. Harts- 
horn claimed an invention to which he now 
confesses be was not entitled, and for that rea- 
son hk original patent was invalid. Campbell 
contented himself with the narrow claim origi- 
nally contained in his patent of 1867, and there- 
by jiclcnowledged that ho was not entitled to 
the broader claim which he now asserts under 
his reissue. I lo had the means and the opportu- 
nity Hi the time the application for his original 
patent was pending to have asserted his claim 
to i^oriiy of invention; he chose not to do so. 
He acquiesced in the claim of his adversary; he 
cannot now claim what he then abandoQed. 

The question of laches is perhaps immaterial, 
for the reissue of the Campbell patent was not 
for the same invention described nnd claimed 
in the original. This does not rest merely on 
the enlargement and change in the nature of 
the claim. The specification itself wa.« sub- 
stantially altered. The alterations. It is said 
in argument, had the effect only of giving a 
more full, complete, and accurate description 
of the same mechanism; but, in point of fact, 
the alterations changed the shape of the speci- 
fication in such a way as to admit the new and 
enlarged claim in a manner in which it could 
not have been made upon tbe original descrip- 
tion. A comparison between the original and 
reissued patents shows that the specification 
of the latter has been materially changed so as 
to cover, as the invention of the patentee, that 
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function of the struoture br which the spring 
will be locked when the roUer as a whole is re- 
moved from the brackets, in respect to which 
the orighial patent Is entirely silent We are, 
therefore, of Uie opinion that the first claim of 
the Campbell reissue, the only one alleged to 
be i^fringed in this case, is void. 

We are also of o^ion that the Hartshorn re- 
Iflsued patent. No. 7870, of October 81 , 1876, it 
void on a different ground. That reissue dis- 
claims what was clmmed in the original patent, 
viz. : ^e arrangement of both the pawl and the 
ratchet upon or in connection with the roller, 
80 that tne roller can be removed from its 
brackets without permitting the spring to moi- 
wind, for the reason that such an arrangement 
had been previously invented by Campbell; 
and, instead of that claim, the reissued patent 
is confined to claiming '*the combination with 
a ratchet, or its equivalent, upon the stationary 
spindle or stationary part of the fixture, of a [676] 
hinged or pivoted pawl placed upon the end 
of &e roller, and acting mibstantially at right 
angles to tbe ratchet or notched hub." But, 
according to the admission of all the parties, 
CampbelT was a p^^or inventor of the arrange- 
ment by which tne paw] and ratchet were com- 
bined upon the roller in such a way as to allow 
the roller to be removed from its brackets with- 
out permitting the spring to unwind. Such a 
combination therefore was not the subject of a 
subsequent patent of itself, unless some addi- 
tional noveltjT and utility were introduced into 
the combination by reason of some siibstantinl 
change in the form or mode of operation of the 
ports. But in this reissued patent of Hartshorn 
there is nothing novel, either in the pawl or the 
ratchet, or the mode in which they jointly co- 
operate to produce the desired result. The 
fact that the pawl is described as acting sub- 
stantially at right angles to the ratchet or 
notched hub does not seem to introduce any 
new or useful element The combination cov- 
ered by the claim in the reissued patent is, in 
law and in fact, merely a mechanical equiva- 
lent for that which was ahready covered by the 
Campbell patent, which hod the priority of in- 
vention. For this reason, therefore, we hold 
the Hartshorn reissue of 1876 to be invalid. 

It remains now only to consider the question 
of th<S alleged infringement of the David pa- 
tent. No. 69189. The invention is claimed to 
have been made in December, 1866, though the 
patent was granted on September 24, 1867. It 
IS for an improvement upon the orig[inal inven- 
tion of Hartshorn, as described in ms patent of 
1864, and must be construed with reference to 
that It seems to have had for its object to do 
away with the noise produced in the Hartshorn 
roller by the contact of the pawl with the 
ratchet That objection to tbe Hartshorn roller, 
David says in his testimony, was what incited 
him "to invent something that would do away 
with the noise." He gave a new form to the 
pawl and ratchet used, and also shifted the 
ratchet from the roller and made it a part of 
the bracket, which was a stationary part of the 
fixture, and applied the pawl or engaging part 
to the revolving roller. His pawl was "an arm 
or detent," hinged or pivoted in a radial slot 
in, and arranged in the plane of the axis of, tbe 
roller; the free end of the arm projecting be- [677] 
yond the end of the roller, so that, as the latter 
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TWoWed ntpldlf , the free end of tbe pawl or 
arm would be carried swa^ from tbe axla of 
tbe roller by Ibc motion of tbe roller itself. By 



a morement, nben the roller was rapidly 
ruraed, seodinti the detent outward, ft would 
pass ofer tbe elevated dde of the journal box. 



wbicli consUtuled tbe ratcbet. Wben tbe roller 
moved elowly or wm tn a state of reet, tbe ac- 
tion of navjly brougfat tbe detent toward tbe 
center <n tbe roller wben tbe detent waa above 
tbe center, and at such time tbe detent engaged 
the elevated dde of tbe journal boi or ratchet, 
and the nvolutlon of tbe roller woe arrested:. 
Hte roller wae also made of wood bored out at 
one end to receive the apring, and he placed at 
one and tbe same end oi the roller the spriug 
wbicb caused the abade to rise, the stationaiy 
spindle to wbicb one end of tbe spring was at- 
tached, and the arm or pawl, whereby he was 
able to saw off tbe other end of tbe roller to fit 
any width of window. As the pawl 
Uie rerolrlng roller and tbe nlcbet . 
bracket, when the toller was removed from its 
brackets the pawl and the ratchet became dls- 
connocl«d, so that the spring would uncoil In- 
stead of holding the parts In place. Tbe claims 
of the David patent are as follows: 



the same end of a shade roller, of a spring, r, 
rod d, and arm or detent k, or their median icnl 
equivalents, subatautiBlIy as described." 

The device Is illustrated by drawings occom- 
panying tbe specification of tbe patent, as fol- 
io be observed that in these claims iiotl:- 
ing Is said about tbe combination of Ibe orut 
or detent J: with tbe elevated sideof thejouroal 
boi, which is a distinct and separate port of 
tbe mechanism; and yet it is perfectly obvious 
that it Is only In combination with that sepa- 
rate ratchet that tbe arm or detent k performs 
any useful function at all. Tbe fact that the 
— ~ ~ detent it, arranged on tbe roller in the 

r described, moves toward and away 

from tbe center or axis of the roller in conse- 
quence of tbe motion of the roller Itself, Is not 
patentable Independently of any useful combi- 
nation in which It performs a necessary part. 
Any arm or detent, pivoted at one end and 
' tbe other, would necessarily follow the 
of tbe roller, the loose end Bying out- 
wardly. The same remarks apply to the sec- 
ond claim of tbe combination and arrangement 
of tbe roller and spring, the rod, and the arm 
or detent at the same end of the roller. They 
perform no function by reason of tbe circum- 
stance of their being at tbo same end of the 
roller, except In conjunction with tbe ratchet 
on the bracket, and there is no novelty in sucb 
a combination and arrangement, as the same 
thing was found in the ongiual Hartshorn pa- 
tent It follows, therefore, that in tbe con- 
struction of the David patent tbe claims must 
be confined, by reference to the spedflcation, to 
tbe use of the devices named, in a shade rollur. 
where the pawl or detent is upon the roller, 
moving with it, and ttie ratchet or engotnng 
part is separated by beintc placed upon a lour- 
nal box or bracket, or otiier fixed part of the 
mecbenism, and thai it must also t>e limited lo 
tbe particular form of the arm or detent de- 
scribed. It follows from this that the shade 
roller manufactured and used by tbe defend- 
ants la not an Infringement of the David pa- 
tent. In the defendants' roller, tbe pawl and 
the ratchet are both upon one end of tbe roller, 
the pawl being upon Uio revolving part and ibe 
ralcnet upon the fixed put of the roller, and 
the pawl and ratchet are of a different form 
from those covered by tbe David patent 

We bold, therefore, upon this part of the 
—se, there was no infringement. 

TAs dtene Mow bkm Otrtfore right, and i» 



roller in such a manner that it moves toward 
and away from tbe center or axis of tbe roller 
a by the action of gravity and centrlf ogal force, 
nbstantially as describra. 

"3. The combiu.ttlon and arrangement, at 
Ui 
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APPEAL from theCircnit Court of the United 
Stataa f or the IHgUict of CoimecticDt. Jf- 
Jirmof. 

The biator; and facts of the case appear In 
the opinion of the court 
Mt. B^ary T. BUJce. for appellant: 
The negtect by a lawyer of his client's caiue 
does not constilute unreasonable lachea on the 
part of the client. 
Where an attorney neglected to file an ap- 

tllcation as directed by the iDTenlor, It was 
eld that " The client should not be made Ic 



tall V. McDonaM, 1 Bann. & Ard. 166; Atlamt 
T. Jona. 1 Fish. fi29; SayUM t. Chicago A If. 
W.R.R. &. 2 Fish. 683. 

Tbe gcnenU rule ia that " Delay will not op- 
erate as a bar so long as tbe party remains, 
without any fault of lib own, in Ignorance ol 
his rights and lnjuriea." 

Stanhopg* Caie, L. R. 1 Ch. App. Cas. 161; 
Charter v, Trevetyan, 11 Ci. & P. 714. 

In Stvlt T. Armitrong, 20 Fed. Bep. MS, 11 
was held that nothing should be predicated 
acuinst the inventor through the acttulescenct 
of bis solicitor in the rejection of the broac 
claim, when such acqnlescence arosefromtbl 
solicitor's misunderstanding of the nature Ol 
the invention; the inventor being of forelgi 
speech, and so poaaibly " Not having bera aUi 
fuUy to explain the matter." 

Wliere some of the ingredients or devlcei 
are new, thoueh claimed In a general combina 
tlon only, if these new itagredients or dcvicei 
are found described and clearlv shown In thi 
specifications, drawings or models of the orlg 
Inal patent, such distinct inventions may tx 
aegregated from the combination and made tbi 
subj^ of areiseue " In order to give effect ti 
the real invention." 

BotUn V. Taggerl, 68 U.S. ITIHow. 74(18:87) 
Smit/i V. Merriam, Fed. Rep. 718; Orandit 
V. Watttrt. 20 Blatchf. B7: Parhttm v. Amtri 
CM BuUonhote etc. Co. 4 Fish. 468: Aarl v 
Oeean Milk. » Bum. Ss Ard. 469; Birrino v 
NtUm. 8 Bann. A Ard. 00; OaUahvt T. But 
terim. 10 Blatchf. 287; ffntAom ▼. HtQri 
mUk. 11 Fed. Bep. 869; .^jnttu v. ^Idm, V 
Fed. Rep. ee*. 

ifr. John S. B«k«h, for appellee. 



Mr. Jtufiee M^tthevra delivered the opln 
Ion >)t the court: 

TLis la a bill in equity filed by the appellan 
to restrain the alleged Infringement of tbecom 
plafnant's rights, as the awiignee of PranI 
Davis, of reissued leilers patent No. 9901, fo 
an improvement In door bolts. The origins 
ralentwas No. 202168, dated April 9. 1878 
The application for the reissue was filed Apri 
1, 1881, the reissued letters patent being date) 
October 18, 1881. The alleged Infiingemen 
ll» U. 8. 
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6rst and second daimn. This right is affirmed 
by the appellant and denied by the appellee. 

The inyalidity of the reissued patent is main- 
tained by the appellee on two grounds: (1) that 
the reissue emoraces a difTercnt invention in 
the third and fourth claims from any described 
1 659] or contained in the original specification; and 
(2) that, if it were otherwise, the patentee and 
assi^ee bad, at the time of the application for 
a reissue* lost their rights to correct the defects 
in the original by meir own laches. It was 
upon the lalter of these grounds that the circuit 
court proceeded in dismissing the bill. The 
undisputed facts on this part of the case are 
stated by the drcuit court in its opinion and are 
as follows: 

" The inventor, a carpenter by trade and not 
an educated man, invented the device in* No- 
vember, 1877, and applied, in January, 1878, 
to Mr. Terry, a patent solicitor in New Haven, 
to procure him a patent, specifying, as the in- 
vention to be patented, the pitman, which, in 
connection with the crank, held the bolt and 
answered the double purpose of pitman and 
spring. Tccfjr, being in ill health and there- 
fore not then doing business, sent the case to 
his agent in Washington, with Davis* instruc- 
tions. In due time the papei^s were returned to 
Terry and were signed by Davis, who read them 
and supposed tliai the application * covered the 
spring which he intended to be patented.' 
Terry did not read the application. The pa- 
tent was received by Davis in April, 1878. It 
does not appear whether it was then examined 
or not. The plaintiiT did not see the patent un- 
til after it was assiirned to him, on May 28, 
1879. Whether he then read it or not he does 
not know; but in the latter part of 1880, after 
the defendant had begun to infrin^, he did read 
it and supposed, from the drawmgs, that the 
pitman spring, as a separate invention, was se- 
cured by the patent, until he was undeceived 
by Mr. Terrv. In the spring of 1878 the plaint- 
iff received from Davis a license to use the pit- 
man spring upon another than the patented bolt. 
In September, 18KB0, Sargent & Co. commenced 
work upon the patterns for the infringing bolt, 
and made the nrst bolts December 1, 1880." 
Ives V. Saraent, 21 Bhitchf. 417. 

The application for the reissue was not made 
until after the lapse of nearly three years from 
the date of the original patent; that is, from 
April 9, 1878, unUl April 1, 1881. It may be 
assumed, as the effect of the evidence, that 
rSMI ^^^^ ^^ describing to his solicitor, Terry, the 
f'vj invention which he wished to have patented, 
specifically designated and descriljcd the pit- 
man spring as his substantial invention, distinct 
from the combination of wiiich it formed a part 
in the fi rst and second claims of the patent. In 
his testimonv on this point, in answer to the 

auestion, " What did you describe to him as 
le invention which you wished to have pa- 
tented?" Davis states, "I explained to Mr. 
Terry that I had got the spring, answering for 
a spring and also for turning the bolt — a pitman 
spring. I didn't know the term at that time;" 
and aiiBO that he wished to have patented *' this 
pitman spring, and this guard, lever, and that 
purchase it had in holding the bolt out or back ; 
also, in moving the bolt out and back." Terry 
also, on the same point, says tliat Davis 
" brought the invention or bolt to me and stated 
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that he wanted to get it patented. He also 
stated what his invention was, as he considered 
it, that he wanted patented, and the thing that 
he wanted pntented particularly was the pitman 
or connecting rod, which answered the double 
purpose of pitman and spring, and in connec- 
tion with the crank held the bolt when it was 
shoved out of the case and when it was drawn 
within the case." Terry also states that he sent 
** a letter of instructions with the model, setting 
forth Mr. Davis' wishes as he had expreasea 
them to me." The specification, as prepared 
bv the solicitor in Washington, was returned to 
'ferry and by him exhibited to Davis, who 
signed the application, as he states, after he had 
examined it and supposed it to be right, " cov- 
ering the spring which I intendeato be pa- 
tented." j>lr. Terry states that he does not rec- 
ollect whether he himself read over the specifi- 
cation and examined the claims at the time Mr. 
Davis signed the papers, or not. On this ap- 
plication the patent was issued, and it does not 
appear to have been read or exarainerl by any 
of the parties in interest until after the appellee 
commenceil making the bolts now alleged to Ihs 
an infringement It was then disco ver5i for the 
first time that the original psitcnt did not cover 
the claim as now made, and the reissue was ob- 
tained to effect that purpose. 

It is admitted in argument by the counsel for 
the appellant that there was negligence; it is 
contended, however, that it was not the negli- 
gence which in law is imputable to the patentee 
or the appellant, but the negligence of the so- 
licitor en^loyed by the patentee to obtain the 
patent. Counsel say, *'It was the Washington 
solicitor's disobedience to instructions which 
caused the mistake, and Terry's neglect to re- 
vise the application before sending for Davis to 
sign it, which prevented its discovery." 

The rule of diligence required in such cases, 
as the result of previous decisions of this court, 
is stated in WoUensak v. RciJur, 115 U. S. 96. 
99 [29: 350, 851.1 in these words: " It follows 
from this, that if, at the date of the issue of the 
original patent, the patentee had been conscious 
of the nature and extent of his invention, an hi- 
spection of the patent, when issued, and an ex- 
amination of its terms, made with that reason- 
able degree of care which is habitual to and ex- 
pected of men in the management of their own 
interests in the ordinary affairs of life, would 
have immediately informed him that the pa- 
tent had failed fully to cover the area of his m- 
ventioD. And this must be deemed, to be notice 
to him of the fact, for the law imputes knowl- 
edge when opportunity and interest, combined 
with reasonable care, would necessarily imparl 
it. Not to improve such opportunity, under 
the stimulus of self interest, with reasonable 
diligence, constitutes lacJus, which in equity 
disables the party who seeks to revive the right 
which he has allowed to lie unclaimed from en- 
forcing it to the detriment of those who have 
in consequence been allowed to act as though 
it were abandoned." 

In Mahn v. Hartoood, 112 U. S. 354, 862 [28: 
665, 668], it was stated that ** If a patentee has 
not claimed as much as he is entitled to claim, 
he is bound to discover the fact in a reasonable 
time or he loses all right to a reissue; and if the 
Commissioner of Patents, after the lapse of such 
reasonable time, undertakes to grant a reissue 
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for the purpose of correcting the supposed mis- 
take, he exceeds his power, and acts under a 
mistaken view of the law; the court, seeing 
this, has a right, and it is its duty, to declare 
the reissue pro tanto void in any suit founded 
apon it." 

It is also settled that while no invariable rule 
can be laid down as to what is a reasonable 
time within which the patentee should seek for 
the correction of a claim which he considers too 
!iarrow, a delay of two years, by analogy to the 
law of public use, before on application for a 
patent, should be construed equally favorable 
lo the public, and that excuse for any longer 
delay than Uiat should be made manifest by the 
special circumstances of the case. WoUensak 
V. ReiJier, and Mahn v. Harwood \supr(i\. 

In the present case no special circumstances 
in excuse for the delay are alleged. The excuse 
proffered is simply an attempt to shift the re- 
sponsibility of the mistake, as oridnally made, 
from the patentee to his solicitor; but no excuse 
is offered why the patentee did not discover the 
negligence and error of his solicitor in due 
time. On the contrary, he assumed, without 
examination, that the specification and claims 
of his patent were just what he had desired and 
Intended tlicv should be, and rested quietly in 
ignorance oi the error and of his n^hts for 
nearly three years, and then did not discover 
them until after oUiers had discovered that he 
had lost r he right to repair his error by his neg- 
lect to assert it within a reasonable time. 

We are therefore of opinion that the circuit 
court was clearly in the right in deciding the 
reissue void as to the third and fourth claims, 
on the ground that the rii^ht to apply for it had 
been lost by the laches of the pitentee and his 
assignee. 

We are also of opinion, however, that the rs- 
tosue is void on the other CTound; viz., that it 
contains new matter introduced into the speci- 
fication, and that it is not for the same mven- 
tion as that described in the original patent. 
In support of the reissued patent, on this 
ground, it is contended, on the part of the ap- 

Sellant, that the invention of the pitman-spring 
evice is shown in the drawings, which are the 
same both in the original and the reissued pa- 
tents. All that can be said in respect to the 
drawings is that they show the pitman-spring 
device as a part of the bolt intended to be 
covered by the patent, and described as a com- 
bination of which that device forms a part. 
There is nothing whatever in the drawings to 
iLow that the patentee claimed to be the in- 
ventor of that part separate from Uie combina- 
tion, as a distinct novelty, useful hj itself, or 
(n any other combination; neither is it so de- 
scribed in the specification. The operating 
mechanism of the bolt, as distinct from the cas- 
ings, which are described as forming a fulcrum 
and guide to it, is described as **a bolt, pit- 
man, and hub so constructed and arranged as 
to operate in the same (said casings) without 
pivot pins or any additional devices." It is 
argued, on this language, that the only addi- 
tional device u^ual iu such cases is a spring, 
and that, therefore, the meaning of the speci- 
fication is that no separate spring was required, 
and from that the inference is to be mode that 
the piinian should operate both as a pitman and 
a spring: but this inference is entirely too ob- 
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scure and remote. It is not obvious that the 
additional device referred to was a spring, and 
there is nothing in the language to suggest, 
what is clearly and fully expressed in the 
amended specification, that " the pitman and 
spring E, figure 8, is a straight, hard-drawn 
wire, and is connected to the bolt and crank by 
suitable pivotal connections." So that in the 
original aescription there is nothing to ^ow of 
what material the pitman is made so as to op- 
erate as a spring, and there is no assertion in it 
of its performing the double function of pit- 
man and spring. 

In this view, therefore, the case comes with- 
in the rule as stated in Ooon v. WiUon, 118 U. 
S. 268, 277 [28: 933, 968]. There, as here, the 
lapse of time and laches based upon it were 
considered immaterial, because the reissued pa- 
tent was for a different invention from that de- 
scribed in the original. •• The description hod 
to be changed in the reissue, to warrant the 
new claims in the reissue. Tlie description in 
the reissue is not a more clear and satisfactory 
statement of what \& described in the original 
patent, but is a description of a different 
thing." 

We are therefore constrained to the conclus- 
ion that the addition of the third and fourth 
claims, with the corresponding alterations in the 
specification, is such an expansion of the in- 
vention as originally described as to destroy its 
identity, and to that extent to avoid the re- 
issued patent 

Far Viae reasons, the decree of the Circuit 
Court is affirmed. 

True copy. Test : 

James H. MoKenney, Clerk, Sup. Cknirt, U. 8. 



LUCIUS L. HUBBARD. Plff, in Err., 

NEW YORK, NEW ENGLAND AND 
WESTERN INVESTMENT COMPANY. 

(See 8. a Reporter's ed. S06-7QM 

Contract — construction of—suit for commission 
on sale of railroad— review of evidence — in- 
struction to find fordrfendant, sustained. 

In an actlbn by a representative of the defendant 
Company to recover oommissions on the sale of a 
raUroad, thisoourt holds, upon a review of the en- 
tire evidence, that the business did not oriff Date in 
the territory controlled by the plaintiff and mcludetl 
within his contract; that he is not entitled to recover, 
either under his contract or the common counts, 
and that the court below properly instructed the 
jury to find for the defendant. 

[No. 108.] 
Argued Dec. 27, iO. 1886. Decided Jan, 17, 1887. 

rr ERROR to the Chrcuit Court of the United 
States for the District of Massachusetts. Af- 
firmed. 

The history na^ facts of the case appear in 
the opinion of the court. 

Messrs. William Warren Vang^luui and 
Robert Dickson Smith, for plahitifl in error. 
Mr. Hu^h Porter* for defendant in error. 

Mr. Justice Blattliewe delivered the opin- 
ion of the'court: 
This is an action at law brought by the plaint- 
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ilT in erroi a citizen of Massachusets, against 
the defendaut in error, in the Supreme Judicial 
Court of that State for the County of Suffolk, 
and removed bv the defendant, a corporation 
and citizen of the State of Illinois, into the Cir- 
cuit Court of the United States for that District 
The New York, New England and Western 
Investment Company is a corporation chartered 
by the State of Illinois under the name of the 
Ikigar County Land and Loan Companv, its 
name having been subeeauently chaneea. It 
has an authorized capital stock of $100,000, 
subject to be Increased to $200,000. Its powers 
werft conferred by the third section of an Act 
approved March 6, 1867, which reads as fol- 
lows: 

"Section 8. The said Corporation shall have 
power to borrow mon^ ana to receive money 
m deposit and pay interest thereon, and to loan 
money wl^in or without this State at any rate 
of interest not exceeding that now or hereafter 
allowed bv law to private individuals, and to 

[6971 discount loans; and in computation of time 
thirty days shall be a month and twelve months 
a jrear; and to make such loan payable either 
within or without this State, and to take such 
securities therefor, real and personal, or both, 
as the directors and managers of said Corpora- 
tion shall deem sufficient, and mav secure the 
payment of such loans by deeds of trust, mort- 
gages, or other securities, either within or with- 
out this State; may buy and sell ncirotiable pa- 
per or other securities; may open nnd cstnbhsh 
m real estate agency: may purchase and sell rciil 
estate, and shall have power to convey tliesame 
in any mode prescribed by the by-laws of such 
Corporation; may accept and execute all such 
trusts, whether flduciaiy or otherwise, as shall 
or may be committed to it by any person or 
persons, or b;^ order of any court of tribunal or 
Mgally constituted authority of the State of 
Illinois, or of the United States, or elsewhere; 
may make such special regulations in reference 
to trust funds, or deposits left for accumula^ 
tion or safe keeping, as shall be agreed upon 
with the depositors or parties interested, for the 
purpose of accumulating or increasing the same; 
mav issue letters of crSit and other commer- 
cial obligations, not, however, to circulate as 
money, and may secure Uie payment of any 
loan made to said Company in any way the di- 
rectors may prescribe. 

The home office of the Company was at Chi- 
cago, but a branch was established in New 
York City, which became, and was at the time 
of the transactions in question in this suit, the 
main office at which itt business was chiefly 
transacted. The Comi>any also directed the 
establishment of brigich offices at Philadelphia 
and Boston. The relation between the defend- 
ant and the plaintiff rrew out of a contract en- 
tered into between them, having in view Uie 
establishment of the office in Boston. A con- 
tract in writing was entered into between them 
on the 17th day of Dt-cembcr, 1879, the sub- 
stantial parts of which ore as follows: The 
plaintiff, Hubbard, Hqrrced "to open and take 
charge of a branch office of said Corporation at 
Boston, Mass.; to devote his best energies and 
time to the interests of said Corporation, as far 
as may not be inconsistent with a due regai*d 

1 698 1 for the interests of such legal clients as he may 
have from time to time, always considering his 
119 r. S. g. S. Book 30. 



duties towards said Corporation as of the ut- 
most importance; to use his best endeavors to 
place in New England, where it may be of 
greatest advantage to said Corporation, twenty- 
five thousand doUars ($25,000) of the capital 
stock of said party of the first part, and gener- 
ally to do ana perform (within his 'division,' ao 
called,) all acts for the furtherance of the inter- 
ests of said party of the first part as shall be 
consistent with honor, honesty, equity, and fair 
dealing." 

On Its part, the defendant agreed "forthwith 
to elect said party of the second port one of its 
directors, with the title of assistant vice presi- 
dent; to give said party of the second part the 
direction of said office designated as the East- 
ern Division, subject, of course, to the by-laws 
of said Corporation now in force or hereafter 
to be enact4^; to furnish said office and its fur- 
niture, all the books, signs, circulars, and ad- 
vertising, which said Corporation may require; 
to pay the salary of its book-keeper and of such 
other employes as may be deemed necessary and 
proper, and generally to pay the running ex- 
penses of said office; to pay to said party of the 
second part the sum of eighteen hundred dol- 
lars ($1,800) per year as 'salary,* tocrelher with 
all expenses of travel incurred by him on its be- 
half, and a further amount, as 'commissions,' 
to be determined as follows; to wit, all business 
originating in said 'Eastern Division,' which 
shall include the whole of Maine, New Hamp- 
shire. Vermont, and Massachusetts, or trans- 
acted at said Boston office, shall be 'valued' ac- 
cording to the amount of gross profit coming 
tlierefrom to said Corporation, or which can be 
rightfully claimed by it. A f ter dednctini^ from 
the agarecrate of such profits for each year the 
sum of fifty-four hundred dollars ($5,400), pluf 
the amount of book-keeper's salary said part;[ 
of the second part shall be entitled to one thiro 
of the balance as commissions, as above. Set 
tlement shall be made between said parties as 
often as once a month, said party of the second 
part becoming entitled to saia 'commissions' pro 
rata as soon as the same shall have been earned 
and received, and shall exceed in the aggregate 
the amount of $5,400, plus salary of book- 
keeper, as above set forth, and shall be paid 'it 
kind.' 

"Said party of the first part shall favor ai 
much as practicable said Boston office, to the 
end that parties within its precincts mav deal 
directly with it All legal services required bT 
said party of the first part, for itself or others 
in suits or proceedings in court, or in the draw 
ing of railroad deeds and mortgages, shall hi 
entitled to extra compensation from said partv 
of the first part" 

It was also provided that " This agreemen; 
shall go into effect from and after the siuc or pur- 
chase by said par^ of the second part at par of 
ten thousand dollars ($10,000) of the capital 
stock of said party of the first part and pay* 
ment therefor, and shall be in force for one 
year, at the end of which time there shall be a 
genera] accounting together of said parties, and 
a new agreement maybe made and entered into^ 
if the mutual interests of said parties may so re- 
quire." 

This agreement went into effect, according 
to its terms, bv the plaintiff taking and paying 
for $10,000 of its capital stock at par on the 
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24th of December, 1879. On the 5th of June, 
1880, he was elected a director by the stock- 
holders at their annual meeting in Chicago. 
The plaintiff opened in Boston the branch of- 
fice contemplated, and performed all the serv- 
ices required of him during the year fixed by 
his contract; was paid his salary of 1 1,800, and 
reimbursed for all outlays, as provided in the 
contract at December 17, 1879, rendering 
monthly accounts to the New York office, as 
required, to whidi no objection was ever made; 
and, apart from the transaction here in ques- 
tion, there was no controversy as to his interest 
in any part of the gross profits arising under 
the contract. 

It also appeared from the evidence— the 
whole of which is set out in the bill of excep- 
tions — that, through a contract with the Kan- 
sas City, Burlin^n and Santa F6 Railway 
Company, of which W. H. Schofield was then 

E resident, the defendant had for sale certain 
onds of that company, and, in order to place 
them before other railroads and investors, it 
had issued a circular, dated May 15, 1880, of- 
fering for sale these bonds, which were to 
cover not only the extension of that road to 
Burlington, Kansas, but also that portion of 
[TOO J the rojgi already built from Ottawa to Burling- 
ton, and on this completed portion of the road 
of 45 miles there was already outstanding 
$600,000 of first mortgage bonds, which were 
to be taken up and canceled from the proceeds 
of the new bonds offered in this circular. One 
of these circulars was sent from the New 
York office to the plaintiff at the Boston office. 
A negotiation was commenced and earned on 
personally by J. C. Short, president of the de- 
fendant Company, with the Atchison, Topcka 
and Sante F6 Railroad Company in interviews, 
some of which occurred at tne office of the lat- 
ter company in Boston. At some of these the 
plaintiff was present, at others not. At one of 
these interviews, on June 10, 1880, at which 
the plaintiff was not present, a preliminary 
agreement or memoranaum between the parties 
was entered into, signed by the president of the 
Atchison, Topeka and Santa Fe Railroad Com- 

gany, the president of the Kansas City, Bur- 
ngton and Santa Fe Railway Commmy, and 
Short, as president of the defendant Company. 
This memorandum contemplated the purchase 
by the Atchison, Topeka and Santa Fl Rail- 
road Company of the railroad of the Kansas 
City, Burlington and Santa F6 Railway Com- 
pany, and, as a means of accomplishing that, 
the purchase of the mortgage bonds of me lat- 
ter company with a view to a foreclosure of 
the mortgage and the reorganization of the 
company. This memorandum was supple- 
mented tjf a subsequent agreement entered into 
on the 18th of June, 1880, to which the parties 
were the Atchison, Topeka and Santa Fe Rail- 
road Company, the New York. New England 
and Western Investment Company, Alden 
Speare, Charles S. Tuckerman, and Lucien M. 
Sargent, the three last named to act as trustees 
to hold the bonda to be uied in consummating 
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the.purch&^e. The object of this contract was 
to provide and declare the modes by which the 
property of the Kansas City, Burlington and 
banta F§ Railway Company should be sold 
and delivered to the Atchison, Topeka and 
Santa F6 Railroad Company, free from incum- 
brance, and contemplated the foreclosure and 
sale of the road for that purpose. The trans- 
action was completed in accordance with the 
ter^s of the contract It resulted in a gross 
profit to the New York, New England and 
Western Investment Company, as is alleged by 1 701 ] 
the plaintiff in his dechuution, of $117,^.38, 
of which the plaintiff claims to be entitled to 
recover one third, on the ground that the busi- 
ness originated and was transacted and said 
contract was made in said Eastern Division or 
Boston office, and that the plaintiff himself 
procured, or was instrumental in procuring and 
carrying out, the same. 

Tne cause was tried by a jury, when, at the 
close of the plaintiff's evidence, the defendant 
asked the court to instruct the jury to render a 
verdict for the d^endant, whicn was done, and 
a verdict rendered accordingly, and judgment 
thereon, to reverse which this writ of error is 
prosecuted. 

The error assigned is in the ruling of the 
court in this instruction to the jury. The prin- 
cipal question, in our view of the case, is one 
offset; it is whether, within the meaning of 
the contract between the parties, made Decem- 
ber 17, 1879, the business in question, out of 
which these profits arose, originated in the 
Eastern Division, as therein described, or was 
transacted at the Boston office. 

Upon a careful review of the entire evidence, 
giving to the plaintiff the benefit of aU infer- 
ences which might reasonably have been drawn 
by the jury, we are of the opinion that the 
court below did not err in instructing the jury 
to find a verdict for the defendant. In our 
opinion, it clearly appears from the evidence, 
in which there was no conflict, that the busi- 
ness did not originate in the Eastern Division, 
and was not transacted at the Boston office. It 
would serve no useful purpose to go into any 
detail of the testimony, which, we think, ad- 
mits of no different conclusion. 

The plaintiff's declaration, in addition to 
counting on the special contract in writing, 
contained also common counts for work and 
labor done and services performed in and about 
the negotiation of the contract for the sale of 
the Kansas City, Burlington and Santa F% 
Railway, under which a recovery might have 
been had, in the absence of a special contract, 
for the reasonable value of services as a broker, 
if any such had been pekormed; but in the 
present case no such recovery could be had, be- 
cause it clearly appeared that whatever was 
done by the plaintiff in that behalf was done [70t] 
under the special written contract, and not 
upon any implied contract for compensation. 

Tfie judgment i$ ctceordingly affirmed. 
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James H. MoKennaf, Caeik,Sap. Oourt, U. h, 
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UNITED STATES. Appi. 

V. 

P. M. SYMONDa 

(See 8. OL B^>orter^ ed. 4ft-SL) 

NawU officef esoeeutite affleer qf training ihip 
entitled to nea pay--v>ftat it $ea 9ervie&—crder 
uf Secretary of N^aivy, 

1. The Secretary of the NavT cannot diminish an 
offlcer*8 oompeDiiatlon, as established bj law, b/ de- 
claring that to be shore servioe which Is, In fact, sea 
sttTvloe. 

t. The sea paj of officers of the navy under sec- 
tion 1566 R. 8. may be earned by eerylces performed 
tn a v e ssel lawfully employed In aetlTe servtoe In 
bays, InletSL roadsteads, or arms of the sea, under 
the general restrictions, regulations and' require- 
ment Incident or peculiar to serrloe on the high 
seas. 

8. The ezeoutive officer of a training shin is entl- 
tlcd to sea pay while his vessel Is anchored in a bay, 
subject to such regulations as would beenfCKoedat 



[No. 1028.1 
Submitted Dee. 6, 1886, JDeeided Jan. 10, 1887. 

APPEAX from the Court of Claims. Af- 
firmed. 
The history and facts of the case appear in 
fhe opinion of the court. Compare the f oUow- 
iug case of United Statee y. Btehop, poet, 658. 
Meeeri. A. H. Garland* Attu-Oen., and F, 
P. Dewees* Aseistant Atty., for appellant 

Meesre, John 'Paul Jones and Robert B. 
IJnee» for appellee. 

Mr. Justiee Harlan delivered the opinion of 
the court: 

The question in this case is whether certain 
services of the appellee,a lieutenant in the Navy 
of more than nve jears' standing, were per- 
formed *' at sea," within the meaning of section 
1506 of the Revised Statutes. That section 
provides as follows: 

" The commissioned ofiQcers and warrant offi- 
cers on the active list of Uic Navy of the United 
States, and the petty officers, seamen, ordinary 
seamen, firemen, cool bed vers, andemploy&in 
the Navy shall be entitled to receive annual pay 
at the rates herein stated after their respective 
licsi^ations: ♦ ♦ ♦ Lieutenants, during the 
first five veors after date of commission, when 
at sea. $^.400; on sliore duty, $2,000; on leave 
or waiting orders, $l,bOO; after five years from 
such date, when at sea, $2,600; on suore duty, 
$2^200; on leave or waiting orders, $1,800." 

By an order of the Secretary of the Navy, 
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June 80, 1881, the officer commanding the 
United States Training Ship New Hamp&ire, 
then at Norfolk, Vir^nia, was authorized to 
enlist officers' stewaras, cooks and servants, 
such as were allowed for a vessel with her 
complement of officers, the order declaring that 
her officers " will be considered as attached to a 
vessel commissioned for sea semce, tlie some as 
other apprentice training vessels. " On the first 
day of April, 1882. Symoiids, in obidicnco to 
oraers, assumed the post of executive officer of 
The New Hampshire, and tliercaf ter dischar;!^ 
the duties of that position, which were similar 
to those performed by executive officers of 
cruising ships. He also discharged other duties 
of a character more exacting and arduous than 
those on boud of any other class of naval ves- 
sels. There was no change in the nature of his 
services after he reported for du^ as executive 
officer of The New Hampshire. He was re* 
quired to have his quarters on board, to wear 
his uniform, to mess on the vessel, and was not 
permitted by the rules of the service to live 
with his family. When he reported on board 
that ship she was stationed at Narragansett 
Bay ana. during most of his service thereon, 
was tbe nag ship of the training squadron. 

On the "nh day of July, 1882, the then Sec- 
retary of the Navy issued an order to the effect 
that " On and after the first day of August 
next, The New Hampshire, The Minnesota, 
The Intrepid and The Alarm will not be con- 
sidered in commission for sea service." There 
was, however, no change in the status of the 
ship on or after August, 1882, her equipment 
ana complement of officers being those of a 
cruising ship. 

From April 1, 1882, to July 81, 1882, appellee 
was allowed sea pay, and commutation of ra- 
tions at thirty cents per day; but from the latter 
date he was allowed only snore pay of an officer 
of his grade, without rations or commutation 
therefor. 

This stdt was brought by appellee to recover 
the difference between pay lor sea and shore 
duty as regulated by section 1556 of the Revised 
Statutes. 

Section 1571 of the Revised Statutes — which 
is a reproduction of the third section of an Act 
of June 1, 1860, increasing and regulating the 
pay of the Navy, 12 Stat, at L. 27— provides 
that "No service shall be rw^rded as sea service 
except such as ^lall be performed at sea, under 
orders of a department and in vessels employed 
by authority of law." It is not disputed that 
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the tarloeB of Symonds were performed trnder 
tbe Olden of the Secretary of ue Navy, and in 
a Tevel employed with authority of law. If 
they were performed "at aea." his compensation 
theraor m abeohitely flzea by section 1556. 
Does tbe statate confer upon the Secretary of 
r401 ^ ^<^^* actfaig alone or by direction of the 
Presldeni, the power to declare a particular 
service to be snore service if » in fact, it was 
performed by the ofllcer " when at sea/' under 
the orden of the department and on a vessel 
employed with authority of law? By the Navy 
Regulations of 1876. it was declared that "Duty 
on ixMrd a sea gomf vessel of the Navy in 
commisBion, on board a prac^Uoe ship at sea, or 
on board a coast-survey vessel actually em- 
plc^yed at sea, will oo regarded by the depart- 
ment as sea sorlce." (P. 85). Assuming that 
the first clause of that regulation contemplates 
services at sea under the orders of the depart- 
ment, in a vessel employed with authority of 
law, it is dear that all the different kinds of 
services described therein ore services per- 
formed at sea in the meaning of secUon 1556. 
But they are to be deemed sudi, not because 
the Secretary of the Navy has announced that 
the department will so regard tbcra, but be- 
cause tney are, in fact, services performed at 
sea, and not on shore. If the regulations of 
1876 had not recognized services *' on beard a 
practice ship at sea " as sea services, tbe arp^ii- 
ment in behalf of the Government would imply 
that thev could not be re^rded by the conns, 
or by the proper accounting officers, as sea 
services; in other words, that the Secretary of 
the Naiy could fix, by order, and condusively, 
what was and what was not sea service. But 
Oonmas certainly did not intend to confer au- 
thontv upon the Secretary of the Navy to di- 
minish an officer's compensadon, as established 
by law, by declaring that to be sbore service 
which was, in fact, sea service, or to increase 
his compensation by declaring that to be sea 
service which was, in fact, shore service. The 
authority of the Secretary to issue orders, reg- 
ulations and instructions, with the approval of 
the President, in reference to matters connected 
with the naval establishment, is subject to tbe 
condition, necessarily implied, that they must 
be consistent with the statutes which have been 
enacted by Congress in reference to the navy. 
He mav, with the approval of the President, 
establish regulations in execution of, or supple- 
mentary to, out not in confiict with, the statutes 
defining his powers or conferrfaig rights upon 
others. The 'Contrary has never oeen held by 
this court. What we now say is entirely con- 
1 50] sistent with Oratiat v. U.S., 415 U. S. 4 How. 
80 [bk. 11, L. ed. 884], and Est parte Reed, 100 
U. S. 18 [25:588], upon which the Government 
relies. Referring in the first case to certnin 
army regulatio n s , and in the other to certain 
navy regulations, which had been aroroved by 
Congress, the court observed that £^had the 
force of law. See ate Bmitk r. Whltnep, 116 
U. & 181 [29:606]. In ndther case, however, 
was it hela that sucftreguUttioiis, when In con- 
flict with the Acts c3 Congress, could be 
upheld. If the services of Symonds were, in 
the meaning of the statute, peif ormed " at sea," 
his right to the compensation established by law 
for sea service is as absolute as is the right of 
any othsr offloer to his sahvy as established by 
$68 



law. The same observations may be made In 
reference to the order of the Secretary of the 
Navy of July 7, 1882, which, without modify- 
ing the previous order that Symonds should 
pc^orm the duties of executive officer of The 
New Hampshire, dedared that that ship would 
not be considered as in commission for sea 
service after August 1, 1882. It does not ap- 
pear that the Secretary had any purpose, by 
his order, to affect the pay of the officers of the 
ship as fixed by the. statute. Other reasons 
doubtless suggested the propriety or necessity 
of its being issued. But his order is relied upon 
here as depriving Symonds of the right to sea 
pay after the date last named. For the reasons 
stiOed, that order could not convert the services 
of Symonds from sea services into shore serv- 
ices, if they were, in fact, pcnf ormed when " at 



We concur in the conclusion reached by the 
court of claims; namdy, that the sea pay given 
in section 1556 may be earned by services per- 
formed under the orders of the Navy Dcput- 
ment in a vessel employed, with authority of 
law, inactive service m bays, inlets, roadsteads 
or other arms of the sea, under tbe general re- 
strictiocs, regulations aod requirements that are 
incident or peculiar to service on the high sea. 
It is of no consequence, in this case, that The 
New Hampshire was iiot, during the period in 
question, in such condition that she o >uld be 
safely taken out to sea beyond the main land. 
She was a training sliip, anchored in Narra- 
gansett Bay duriuff the whole time covered bv 
Uie claim of appellee, and was subject to such 
regulations as would have been enforced had 
she been put in order and used for purposes of 
cruising, or as a practice ship at sea. Within 
the meaning of tlie law, Symonds, when per- 
forming his duties as executive officer of The 
New Hampehue, was "at sea." 

Judgment CLffhrtned. 

Trueoopy. Tost: 

James H. MoKenney, deric. Sup. Oourt, U. 8 



UNITED STATES, Appt.^ 

e. 

JOSHUA BISHOP. 

(Bee 8. 0. Reporter*8 ed. 51, ISS). 

Nanal officer qf training ship, entitled to eea 
paf^^'What is sea serviee. 

Tbe executive officer of a trainf ng ■hip is held to 
be entitled to sea pay under sectiou ISao, K. S.. fur 
servioein New York Harbor, for tbe reasons given 
in U. 8. V. Symonds, orUe, 667. 

[No. 1029.1 
Submitted Dec, 6, 1886, Decided Jan. 10, 1887, 

APPEAL from the Court of Claims. 4/- 
firmed. 
In connection with this case, see the preced* 
inff case of United States v. Symonds, 

Messrs, A. H. Garland* Atty-Oen, and F, 
P. Deweea* Assistant Atty,, for appellant. 

Messrs, John Paul Jones ana Robert 
B. Linea» for appellee. 

Mr. Justice Harlan delivered the opinion of 
the court: 

This case does not differ in principle from 
that of United States r. Symonds, Just decided. 
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Biflihop Is DOW. and has been for more than 
four years, a Lteatenant-Oommander in the 
Navy. By direction of the Secretary of the 
Navy* ha awumed the duties of executive of- 
ficer of the training ship Minnesota, on the 18th 
of April, 1884. During the period of such senr- 
ice that vessel was stationed in New York 
Harbor, cruirinff and moving about under her 
own power. Hier machinery and equipment 
were kept in order, and she was perfectly sea- 
worthy, capable, upon ^ort notice, of betog 
used in a protractea cruise. 

The dunes of Bishop, while such executive 
officer, were more arduous and conflidng than 
those of officers of similar grade upon vessels 
in f oreiffn waters. 

.eoi ^o' ^ reas<ms given in United Statei v. 

l^^ ' Symondi, we are of opinion that the services of 
appellee were, within the meaning of section 
1556 of the Revised Statutes, peiTormed "at 
sea," and, consequently, it was rightly adjudged 
in the oourt below that he was enntlea to sea 

Say, as estabUshed for officers of his grade, 
nring the period of his service on The Minne- 
■ota. 
Judgment iMrfMd. 
Tru^copy, Test: 

James H. MoKenney, CSIerk, Bu^. Court, U. 8. 
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UNITED STATES, Appt. 

HENRY R PHILBRICK. 

(Bee S. a Reporter^ ed. SNW.) 

8tatute,repeal (f— restoration of former law 2y— 
ortfer €f Secretary of Navy rdating to commu- 
tation of guarieri, etc, — validity of—coTUem- 
poraneous official construction of statutes, 

1. Where an Act of OonffresB simply removes a 
probibitlon contained in a loimer Act, the elfoct is, 
without formal words for that purpose, to lestoro 
tho law as It was before the passatre of said Act. 

2. In case of doubt the contemiM>raneou8 con- 
struction of a statute by officers cliorged with its 
execution is entitled to great weight. 

8. This court refuses, at this late day, to question 
Che vulidlty of the order Issued by the Secretary of 
the Navy Mav 12, 1680, relating to the commutation 
of quarters, fumlturo, lights, fuel, etc., such ordor 
being in accordance with tho former construction 
placed by the Executive Department upon the 
various Acts relating to the naval establishment, 
and defining the powers of the Secretary of the 
Navy. 

[No. 1082.1 
Submitted Dee. 6, 18S6, Decided Jan. 20, 18S7, 

k PPEAL from the Court of Claims. 4f' 
JjLftnned. 

Tlie history and facts of the case appear in 
the opinion of the oourt. 

Messrs. A. H* Garland* AUy-Qen. and F. 
P* Deweea* Assistant Atty,, for appellant. 

Messrs. John Paul Jones ana Robert 
B. Linee* for appellee. 

Mr. JusUee Harlan delivered the opinion 
of the oourt: 

Tlie aiqpeUee, Phiibrick, having served as a 
carpenter in the Navy from Jiuy 8. 1861, to 
Mttch 14 1866, and again continuously after 
November 12, 1869, filed with the Fourth 
Auditor of the T^easuiy his claim for the bene- 
fits of the Aot of Congress of March 8. 1888, 

1MU.S. 



providing, among other things, that " All offi- 
cers of the Navy shall be credited with the 
actual time they may have served as officers or 
enlisted men in the regular or volunteer Army 
or Navy, ot both, aind shall receive all the 
benefits of such actual service in all respects in 
the same manner as if all said service had been 
continuous, and in the retgular Navy, in the 
lowest grade having graduated pay held by 
such officer since lam entering the service." 22 
Stat, at L. 478. The claim having been passed 
by the Fourth Auditor, was forwarded to the 
Second Comptroller of the Treasniy, who is 
the reviewing officer charged with tne exami- 
nation of all accounts of this dass. The latter 
officer, while recognizing that the appellee had 
a valid claim under the Act of 188KB, deducted 
from the amount which the Fourth Auditor 
had ascertained to be due the sum of $214.88. 
That amount was made up of two items, 
1160.60 and $46.88. 

In respect to the item of $160.00— which is 
the only one disputed on this appeal — the 
Second Comptroller held that that sum had, by 
mistake of law, been improperiy allowed and 
paid to apnellee for commutation of quarters, 
furniture, lights and fuel from November 12, 
I860, to July 1, 1870, although such parent 
was in conformity with a general order, issued 
bj the Secretarv of the Navy on the 12tb of 
May, 1866, in reiereoce to allowance to officers 
in that branch of the public service. 

It is, however, insisted, on behalf of the 
United States, that that order was unauthorized 
by law and void and, consequently, that the 
amount allowed under it to appellee was prop- 
erly chargeable against his claim for pay under 
the Act of 1888. 

So far as we are aware, the first Act of Con- 
gress providing for special allowances or com- 
pensation to officers, seamen, and marines be- 
yond their regular pay, was that of April 18. 
1814. The second seclion of that Act author- 
ized the President " to make an addition, not 
exceedin^r 25 per cent, to the pay of the officers, 
midshipmen, seamen, and marines, engaged in 
any <«rvice, the liartlships or disadvantages of 
which shall, in his judgment, render such ad- 
dition necessary." 3 Stat, at L. 136, chap. 84. 
That section was, however, repealed by the 
Act of February 22, 1817. 8 Stat at L. 845, 
chap. 18. The reasons which led to the with- 
drawal of this power from the President are 
not (Uscloeed in any public document to which 
our attention has been called. The practice 
whi(^ prevailed in the Navy Department for 
many years after the passage of the Act of 
1817, in reference to special allowances to or 
for the benefit of navfu officers beyond their 
re^nilar pay— of which practice Congress was 
fidly informed— tends to show that the repeal 
of the Act of 1814 was not intended as a pro- 
hibition of allowances of every kind. In the 
Rules, Regulations, and Instructions prepared 
by the Board of Navy Conmiissioners, with the 
consent of the Secretary of the Navy, and pub- 
lished in 1818,— a copy of which was transmitted 
to Congress by President Monroe on the 20th 
of Apm of that year (American State Papers, 
Class YI, Naval Affairs, p. 510), will be found 
provisions for certain allowances, graduated 
according to the character of the veseel or the 
rank of the officer in charge. In the " Rules 
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of the Navy Department Reflating the Ciyfl 
AdmiDistratton of the Navy Department/* pre- 

Eared under the supervision of Secretary Wood- 
ury, and by him published in 1882 in what is 
known as the " Red Book/' are provisions in 
reference to allowances for cabin furniture, 
chamber monev, furniture of officers' houses 
at yards, fuel, lights, servants, etc. Chap. 10. 
B^des, the Naval Appropriation Acts, for 
many vears before and after 1883, contained 
items m gross for all the objects covered by 
r551 these allowances; but nope of them contained 
directions as to the nxanner in which the sums 
appropriated should be apportioned. 'The ab- 
sence or such directions was no doubt due to 
the fact, known to Congress, that Uie amounts 
annually appropriated were used or apportioned 
by the Navv l)epartment as indicated in the 
rules prescribed by the Secretary. 

That these allowances were habitually made, 
and that Congress was aware of this practice, 
appears from a report to President Monroe by 
the Secretary of the Navy, transmitted to Con- 
gress on the 4th of March. 1822. That report 
was accompanied by a statement showing the 
number and grade of the officers attach^ to 
each navy vard or station, with the amount 
allowed each for paj, subsistence, emoluments 
or extra compensation. The Secretary in his 
report says: ' *The allowances to officers attached 
to the navy yards have, I understand, been 
made to them since the commencement of these 
establishments, and vary in some instances, ac- 
cording to the expense of living, house rent, 
etc., in the different places at which they are 
located. The pay and rations, authorize!! by 
law to officers, are understood to be for then* 
maintenance on board ship, in which they are 
accommodated with rooms, fuel, candles, etc. ; 
but when placed on shore at naval stations they 
have not such accommodations. * * * The al- 
lowances now made are regulated by a table, 
making them all equal, or as nearly so as prac- 
ticable. ♦ ♦ ♦ The allowances have, in most in- 
stances, been made by the auditor in the set- 
tlement of accounts without any reference to 
this department, he considering himself author- 
ized so to do by the usage of the service from 
the commencement of the naval establishment, 
with the approbation and sanction of the Sec- 
retary of the Naw." Am, State Papers, Class 
VI, Naval Affairs, Vol. 1, p. 797. The subject 
was subsequently brought to the attention of 
Congress by the report of the Secretary of the 
Navy to the Senate, January 1.1825 (Am. State 
Papers, Naval Affairs, Vol. 2, p. 40); bv the 
letter of the Secretary to the chairman of the 
House Committee on Naval Affairs, February 

TKAi ^» ^®2^ (^^' P- ^^* ^I *^® communication of 
I *^^ J the Fourth Auditor of the Treasury, May 28, 
1880, which was transmitted to Congress (Id. 
Vol. 8, p. 685), the latter being accompanied by 
a table showing every kind of allowance made 
under the regulations and onlers of the Navy 
Department The same facts are disclosed by 
the report of Amos Kendall, the Fourth Audi- 
tor of the Treasury, February 6. 1885, to the 
Secretary of the Navv, and transmitted by the 
latter to the House of Representatives in con- 
formity with a resolution of that body. The 
latter report ^embodies a statement, in detail, 
showing the regular pay, rations and allow- 
ances 01 aU oommiflsioned officers of the Navy, 
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according to the laws and regtdationB then in 
force. Exec. Doc. 192, H. of Rep. Navy Dept. 
28d Cong. 2d Sess. 

Thus matters stood until the passa^ of the 
Act of March 8, 1885, regulating (and increas- 
ing) the pay of the Navy, by which allowances 
of every description were prohibited. The seo- 
ond section of that Act provided that " No al- 
lowance shall hereafter be made to any officer 
in the naval service of the Ifnited States for 
drawing bills, for recovering or disbursing 
money or transacting any business for the Gov- 
ernment of the United States; nor shall he bo 
allowed servants, or pay for servants, or cloth- 
ing or rations for them, or pay for the same; 
Dor shall any allowance be made to him tor 
rent of quarters, or to pay rent for furniture^ 
or for lights^ or fuels, or transporting baggage. 
It is hereby expressly declared that the yearly 
allowance provided in this Act is all the pay» 
compensation and allowance that shall be re- 
ceived under any circumstances whatever, by 
any such officer or person, except for travel ini^ 
expenses when under orders, for which ten 
cents per mile shall be allowed." 4 Stat at L. 
757. 

This prohibition of allowances continued in 
force until the Act of April 17, 1866, making 
appropriations for the naval service. The sec- 
ond section of that Act provided "That so 
much of the second section of an Act, entitled 
' An Act to Regulate the Pay of the Navy of 
the United States,' approved March 8, 1885, as 
prohibits any allowance to any officer in the 
naval service for rent of quarters, or for furni- 
ture, or for lights or fuel, or transporting bagw 
gage, and. all Acts or parts of Acts authorizing 
Qie appointment of navy agents be and the samo 
are hereby repealed." 14 Stat, at L. 88, chap. 
45. 

After the passage of that Act Secretary 
Welles issued the order which the Qovemment 
now assails as unauthorized l^ law. It is aa 
follows: 

•* [General Order, No. 75.] 

**Navt Dbpartmbnt, Jfay 28, 1866. 

" Congress | having, in view of the call for 
increased compensation for officers of the Navy, 
repealed the law which prohibited any allow- 
ance to them ' for rent of quarters or to pay 
rent for furniture, or for lights and fuel, etc.' 
the Department, in order to prevent a recur- 
rence of the irregularities, abuses and arbitrary 
allowances which occasioned the prohibition, 
deems it proper to establish a fixed rate of 
compensation in lieu of the extra allow 
ances which were prohibited by the law now 
repealed. Accordingly, from and after the 
first day of June proximo, officers who am 
not provided with quarters on shore station* 
will be allowed a sum equal to thirty-three and 
one third per centum of their pay in lieu of all 
allowances, except for mileage or traveling ex- 
penses under orders; and those provided with, 
such quarters, twenty per oentum of their pay 
in lieu of said allowances. 

" The Act of March 8,1865, having increased 
the pav of midshipmen and mates, the allow- 
ances hereby authorized will not be extended 
to them. 

"Gn>B0N Wbllbs. 
Beeretary cf the Nanff * 
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This order was, no doubt, Issued In the belief 
that the l^al effect of the repeal of that part of 
the Act forbidding allowances " for rent of 
quarters, or for furniture,or for lizhts, or fuel, 
or transporting baggaff6,">pras to rmnvest the de- 
partment with the authority it bad prior to the 
Act of 1889. That Act, upon its face, recog- 
nized the fact that such allowances had there- 
tofore been made, and its object was to forbid 
them in the future. When the Act of 1866 
simply removed the prohibition contained in 
the Act of 1^5, the effect was, without formal 
words for that purpose, to restore the law as 
it was before the passage of the latter Act. 
Such is the rule where the effect of the repeal- 
ing statute is not by its own terms, or by some 
pencral statute, limited to the abrogation of thq 
Act repealed. 1 Bl. Com. 90; 1 Kent, 460; 
Bouyier's Bacon's Abridgment, title, Statute, 
D; Comjnomcealth v. Churchia, 2 Met. 122; 
Van Denbyrgh v. Village of QreenhuBh, 66 N. 
y. 4. The general rule was never modified by 
Congress until the passage of the Act of Feb- 
ruary 25, 1871, now section 12 of the Revised 
Statutes, which declared that "Whenever an 
Act is repealed which repealed a former Act, 
such former Act shall not thereby be revived, 
unless it shall be expressly so provided." 16 
Stat at L. 431, chap. 71. It is scarcely neces- 
sary to say that the Act of 1871 cannot control 
the present case, for the order of Secretarv 
Welles, and the settlement under it with Phil- 
brick, both occurred before its passage. And 
for the same reason this case is unaffected by 
the fourth section of the Act of July 15, 1870, 
(now § 1558, of the Revised Statutes), which 
provioes that the pay prescribed therein for 
oflScers of the Navy shall be their full and en- 
tire compensation, and that (with certain ex- 
ceptions not material to be here noticed) "No 
additional allowance shall be made in favor of 
any of said officers on any account whatever, 
and all laws or parts of laws authorizing any 
such allowances shall on 1st of July, 1870, lie 
repealed." 16 Stat, at L. 382, chap. 295. 

x^otwithstanding the order of Secretary 
Welles was in harmony with the long-established 
practice of the Navy Department for many 
Tears prior to the passage of the Act of 1885, it 
Is contended that such a practice never has had 
support in an Act of Congress, and that, with- 
out legislative sanction, the Secretary of the 
Navy was without authority to establish an 
arbitrary rule for the distribution of moneys 
appropriated in gross for specified objects con- 
nected with the naval service, and could, in no 
event, make allowances beyond the actual cost 
Incurred by the officer in whose bdialf they 
were made. It is a sufficient answer to these 
propositions to say that the power of the Secre- 
tary to establish rules and regulations for the ap- 
portionment of the sums set apart by Congress, 
in gross, for such objects as those mvolved in 
the allowances here in dispute, having been 
frequently exercised prior to 1836, without ob- 
jection by the legislative branch of the Ck>v- 
emment; and since that Act, as well as the one 
of 1866, is an implied recognition of the prac- 
tice established in the Navy Department prior 
to 1835, we are not disposed, at this late day» 
to qucbtion the validity of the order of May 2^, 
18^. That order was in accordance with Uie 
construction which the Executive Department^ 

ISO u. s. 



for many years prior to 1885, placed npon the 
various statutes relating to the naval establish*^ 
ment and defining the powers of the Secretary 
of the Navy. A contemporaneous construction 
by the officers upon whom was imposed the 
duty of executing those statutes is entitled 
to great w^ght; and since it is not dear that 
that construcCtion was erroneous, it ous;ht not 
now to be overturned. See Hahn v. Jj, 8, 107 
U. 8. 405 [Bk. 27, L. cd. 528], and Brotion v. V. 
8, 113 U. S. 571 [28: 1080], and authoriUeo 
dted in each case. 

As these views lead to an affirmance of the 
judgment,it is unnecessary to consider whether^ 
after the account of the appellee for commuta- 
tion of quarters, furniture, lights and fuel, be- 
tween November 12, 1869, and June 80, 1870, 
had been finally stated and dosed, and aiterhe 
had been paid the amount allowed him, the 
Second Comptroller had authority to open it 
upon the ground of error therein arising from 
mere mistake of law. Nor need we determine 
whether errors in accoimts so stated, dosed and 
settled by payment, could be corrected other- 
wise than by regular judidal proceedinfls, in- 
stituted for that purpose by the United States 
against the appellee. 

Jud0nent affirmed. 

True copy. Test: 
James H. MoKenney, Glerk, Sup. Court, U. 8. 



UNITED STATES, AppL. 

CHARLES H. ROCKWELL. 

(See 8. 0. Reporters ed. eiHBL) 

Natnloffieen, araduated pay qf—Aeti relaHng 
to—eonHruetum of—credit of previcue terviee. 

An ofBoer of the Navy Is entitled to have bis pre- 
vious service credited to the lowest ffrade h^ hy 
him after the Act of 1S70 took effect, having gradu- 
ated pay attached to it bv that Aot| and not to a 
lower grade which was not graduated, in respect to 
pay, until after he ceased tfihold tt. 

[No. 1080.] 

Submitted Dec. 6, 1886. Deeded Jan. 10, 1887. 

APPEAL from the Court of Ckhns. Af- 
firmed. 
The history and facts of the case appear in 
the opinion of the court. 

Mewn. A. H. Garland, Atty. Oen., and F* 
P. Dewees» Assietant Atty., for appellant 

Mestre. John Paul Jones and Robert B» 
Lines* for appeUee. 

Mr. Juitice Harlan delivered the opinion 
of the court: 

The appellee, Rockwell served In the volun- 
teer Navy as Actii^ Master from July 15, 1863» 
to December 16, 1862; as Lieutenant from De- 
cember 16, 1862, to April 29, 1865; as Lieuten- 
ant-Commander from April 29, 1865, to De- 
cember 8, 1865, when he was honorably dis- 
charged; and as Acting Master from November 
19, 1866, to March 12, 1868; in the regular Navy, 
as Master from March 12, 1868, to December 
18, 1868; as Lieutenant from December 18, 1 868» 
to Februaiy 26, 1878; and as Lieutenant-Com- 
mander from February 26. 1878, to Maroh 8» 
1888. He was paid for his services In those 
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ieyeral podtioiit in accordance with the laws in 
force at the time they were performed. But 
he cUdma, in this action, additional pay under 
the Act of March 8, 18B8, making appropria- 
tions for the naval service for the year ending 
June 80. 1881 29 Stat, at L. 478, chap. 97. 
He obtained judgment, and upon this appeal 
the €k)Ternment questions the construction 
placed by the court below upon that Act. 

[61] The Act of August 6, 1882, making appro- 

priations for the naval service for the year end- 
ms June 80. 1888, and for other purposes, pro- 
vides: "And aU officers of the liavy shall be 
credited with the actual time they mav have 
served as officers or enlisted men in the Regular 
or Volunteer Navy, or both, and shall receive 
all the benefits of such actual service in all re- 
spects in the same manner as if all said service 
had been continuous, and in the Begular Navy; 
Provided, That nothing in this clause shall be so 
construed as to authorize any change in the 
dates of commission or in the relative rank of 
such officers." 22 Stat, at L. 287, chap. 891. 
Very soon after the passage of that Act it 
bectune necessary for the Seoond Comptroller 
of the Treasury to determine, for his office, its 
full scope and effect One James Nash had 
been appointed a boatswain in the Regular Navy 
on the 7th of May, 1867. Prior to that time, 
from Julv 80, 1862. to April 16, 1866. he served 
as masters mate and acting gunner. He claimed, 
under the Act of August o, 1882, that, in ascer- 
taining his rate of pav as boatswain, be should 
be credited with hu former services as master's 
mate and acting gunner. As the pay of boat- 
swain, prior to August 5, 1882, was fixed by the 
Revised Statutes (section 1556) at certain rates 
"during the first three years after date of ap- 
pointment," and at certain other designated 
rates dming the second, third and fourth "three 
years after such date," the Second Comptroller 
was of opinion that the services performed by 
Nash, in anv other capacity than that of boat- 
swain, could not be counted in determining his 
rate of pay even had such services been con- 
tinuous and in the Regular Navy. And since 
that Act provided that officers should receive 
the o^dit and the benefit of services, " in all 
respects in the same manner as if all ^d serv- 
ices had been continuous and in the Regular 
Navy," that officer held that to credit Nash 
with the time of his service as master's mate 
and acting gunner would be inconsistent with 
those provisions of the statute fixing the salarv 
of officers, and making the rate of pay depend- 
ent on the period of service in their particular 
CTades. Senate E^ec. Doc. 107, 48th Cong., 
1st Session. 
After this interoretation of the Act of 1882, 

C68] Congress, in the Naval Appropriation Act of 
March 8, 1888, modified, m some degree, the 
principle upon which officers of the Navy 
should be credited with the time they served 
in the volunteer Army or Navy. The latter 
Act provides (the additions to the Act of 1862 
being shown by italics) that "All officers of the 
Navy shall be credited with the actual time 
thev may have served as officers or enlisted men 
In tne R^^ular or Volunteer Army or Navy, or 
both, and shall receive all the bobefits of audi 
actual aervloe. in aU reapecta. In the same man- 
ner as if aU laid service had been continuous and 
in the Regular Navy in t^lowmlgrads hating 



^aduatedpoj^hMbiftuehojfleeriincelatl enter- 
ing the eeniee; Provided, That nothing in this 
clause shall be so construed as to authorise any 
chanee in the dates of commlsaion or In tlie 
relative rank of such officers: I^roftidedf/iiriher, 
Thai nothing herein contained ehall be eo eon" 
itrued ae to giw any additional pay to any eueh 
ojfleer during the time of hie eeroiee in the tdw^ 
teer Army or Naey." 22 Stat at L. 478, chapi 
97. 

While Coneress did not, by the last Act, give 
an officer in tne R^ular Navy additional pay 
"during the time of his service in the Volun- 
teer Araiy or Navy," it did give him U)e bene- 
fit of previous service in either, as if aU of such 
service had been continuously rendered in the 
Regular Navy "in the lowest grade having grad- 
uated pay held by such officer since last enter- 
ing the service." What, within the meaning 
of the statute, was the lowest mde having 
graduated pay held by Rockwell after he last 
entered the service? He re-entered the service 
as Master in the regular Navy on Maroh 12, 
1868. He was promoted to the position of Lieu- 
tenant on December 16, 1868. The positions 
of Master and Lieutenant did not, at either of 
those dates, have "graduated pay" attached to 
them. Their annual compensation was fixed 
bv statute, and was not, during the period of 
his service as Master, or when he became a 
Lieutenant in the Regular Navy, sublect to be 
increased by length m previous service in any 
particular grade. But, by the Act of July 15, 
1870 (16 Stat, at L. 880, dbap. 296, now section 
1566 of the Revised Statutes), the pay for Lieu* 
tenants and Masters in the Nav^r was graduated 
accordingto the length of service in such po- 
sitions, under that Act, the salary of a Lieu- 
tenant, diuing the first five years after date of 
commission, when at sea, is $2,400; when on 
shore duty, $2,000; and when on leave or wait- 
ing orders, $1,600. Masters, during the first 
five years from date of commission, are allowed 
annually, when at sea, $1,800; when on shore 
duty, $1,500; and when on leave or waiting 
orders, $1,200. In the case of each of those 
officers this annual salary, after the ez^ration 
of the first five years, is increased by 8200 for 
the different Idnds of service performed. 

When the Act of July 15, 1870. took effect, 
Rockwell still held the position of Lieutenant. 
But at the passage of the Act of March 8, 1888. 
he was Lleutenan^Commander, the pay or 
which position was likewise graduated, by the 
Act of 1870, according to length of service. U 
thus appears that when the rule of gnuluated 
pay was ^plied bv the Act of 1870, to Lieuten* 
ants, Masters, ana other officers of the Navy, 
Rockwell held the position of Lieutenant 
That was not the lowest grade held by him after 
"last entering the service;" but it was the low* 
est held by mm after the pay of officers of the 
Navy was graduated by the Act of 1870, ao> 
conlinff to &)gth of service. In other words: 
it was the lowest position held by him after that 
Act took effect It seems to the court dear 
that the actual time of appellee's previous serv- 
ice most be credited to the graae of Lieuten- 
ant— that being the lowest mde held l^ him 
after the Act of 1870 took dfect, having md- 
uated pay attached to it by tiiat Act— end not 
to the grade of Master, which, although the 
lowest held by him after last entering the serv- 
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ioe, WM not graduatedy in respect to pay, until 
■mr he bad ceased to hold it Such we.un- 
dentand to be the view taken 1^ the court be- 
bw. 

That interpretation of the statute meets our 
BmroYtl and the judgment is affirmed. 

True copy. Test: 

James H. MoKenney, Clerk, Bap. Oonrt» U. 8. 



(64] ST. TAMMANY WATER WORKS COM- 
PANY ATO CITY OF NEW ORLEANS, 

AppU., 

NEW ORLEANS WATER WORKS COM- 
PANY. 

(See 8. 0. Reporter^ ed. 64-sa.) 

CkmtiituUonal law — cUigaium of contracts, im- 
pairment of—exduHve right of the yew Or- 
Mm$ Water Works Company, not affected by 
provision of State Constitution abolishing 
manop7lg features of charters cf corporations — 
such rights extends towUer drawn from any 
source. 

1. The provision of the Louisiana Oonstitutton of 
tS79 abolishing the monopoly features in the char- 
ters of ezistinir oorporauons, so far as it assumes 
to withdraw the ezdusiyebrlTileges preylously 
franted to the New Orleans 'Water works Company, 
UDpaiis the obligation of a contract and is void. 

Z. The exclusive right to supply the Oity of New 
Orleans and its Inhamtants with water was not re- 
stricted to the water drawn from the Miasissippi 
River, but embraced water drawn from any other 
•trcam. 

Z, Individual citizens cannot determine for the 
constituted authorities whether the public health 
would be better protected, or the public comfort 
9ubeerved, by suppljiog other water than that 
from the Mifisissippi River. 

[No. 74.] 
Submitted Dee, S, 1886, Decided Jan, 10, 1887, 

APPEAL from the Circuit Court of the United 
States for the Eastern District of Louisi- 
Affirmed, 

The history and facts of the case sufficiently 
appear in the opinion of the court. 

Mr, O. L. Hall, for the St. Tammany Water 
Works Company, appellant: 

** It cannot be permitted that, when the Con- 
stitution of a State, the fundamental law of the 
land, has imposed upon its Legislature the duty 
of guarding bv suitable laws the health of its 
citizens, especially in crowded cities, and the 
protection of their persons and property, by 
suppressing and preventing crime, that the 
power which enables it to perform this duty 
oan be sold, bargained away, under any circum- 
stances, as if it were a mere privilege which the 
legislator could dispose of at his pleasure." 

Butchers Union Slaughter House etc. Go. v. 
Orescent City Live Stock etc. Co. Ill U. S. 746 
<28:585). citing other authorities. 

Tliis litigauon is between citizens of Lou- 
isiana, who framed the Constitution of Louisi- 
sna of 1879. Wbat the Louisiana courts have 
•decreed on the subject may be seen in Ifew 
Orleans Water Works Co, ▼. Louisiana Sugar 
B^nery 6b. 85 La. Ann. 1111, now on writ of 
«rror lo this court 

Sinoe this cause was tried in the circuit 
«oart, and since this appeal has been ti^en, 

1«0 1. 



the complainant has applied for, and obtained, 
most baiefldal legislauon from the Ctoeral 
Assembly of the State of Louisiana, convened 
under the Constitution of Louisiana of 1879. 
It has thereby accepted that Constitution in aJl 
its parts, induding that which abolishes its 
own monopoly rights. 

Shields ▼. Ohio, 95 U.S. 819 (24:857); Bxrker 
▼. Metropolitan R, R, Co, 109 Mass. 606: Mum- 
ford ▼. WardweU, 78 €. 8. 6 WaU. 428 
S 3:766); State ▼. Maine Cent. B, R, Co. 66 
e. 488; State, Morris d Essex R, R, Co, Pros. 
▼. Comrs,of R R, Taxation, 87 N. J. L. 228; 
ZaMskie ▼. Eaehmsaok ete, R. R, Co, 18 N.J. 
Eq. 192; Shields ▼. State, 26 Ohio St. 86; Maine 
Cent, R, R, Co, ▼. Maine, 96 U.S. 499(24:886). 

This court will take Judicial notice of the 
public Acts of the various States. 

Lamar ▼. Micou, 114 U. S. 218 (29.-04); Ois- 
ings ▼. HuU, 84 U. S. 9 Pet. 607 (9:24% June- 
tion R, R, Co, ▼. Bank of Ashland, 79 U. S. 12 
Wall. 227 (20:885); Carpenter v,Dexter,'nJJ, 8. 
8 Wall. 518 (19: 426); Orifflng ▼. Oibb, 67 U. 
8. 2 Black, 519 (17: 868); Course ▼. Stead, 4 
U. 8. 4 Dall. 22 (1:724); 5%aw ▼. R.R, Co, 101 U. 
S. 562 (25:898): Covington Drawbridge Co, T. 
Shepherd, 61 U. S. 20 How. 227(15:896); Pet^ 
nington ▼. Gibson, 57 U.S. 16 How. 65(14:847). 

Messrs, J. R. Beekwith and E* H. Far- 
rar, for appeUee: 

The facts in this case are substantiallv the 
same as in New Orleans Water Works Co, ▼. 
Rivers, 116 U. 8. 674 (29:525), decided at the 
last term of this court, the only substantial 
difference being that inl^o^TFi^rA:* v. Riters, 
Rivers, a hotel keeper sought to invade Uie ez> 
elusive right of the New Orleans Water Works 
Companv by laying a pipe to the Mississippi 
River, while the appellant company in this case 
or^nized under the general law of the State, 
and attempted to construct and operate a rival 
system of water works for the supply of the 
City of New Orleans, in competition with the 
appellee. 

The appellee relies on Water Works ▼. Rivers 
as conclusive, and precluding any further dis- 
cussion of the questions determined and settled 
in that case. 

Mr. Justice Harlan delivered the opinion 
of the court: 

The parties to this appeal are corporations of 
the State of Louisiana. The New Orleans 
Water Works Company was created by a spe- 
cial Act of the General Assembly of Louisiana, 
passed Blarch 31, 1877, and was given the ex- 
clusive right, for M^ years from ttie date of it« 
charter, "Of suppljnng the City of New Or- 
leans and its inhabitants with water from the 
Mississippi River, or any other stream or river, 
by means of pipes and conduits, and for erect- 
ing and constructing anv necessary works or 
engines or machines for that purpose." It was 
vested with authority to construct canals and 
trenches for conducting "the water of the rivers 
from any place or places it may deem fit, and 
to raise and construct such dvkes, mounds and 
reservoirs as may be required, for securing and 
carrying a full supply of pure water to said 
City and its inhabitants," and "to lay and place 
any number of oonduits or pipes or aqueaucts 
• • • throu|^ or over any of the streets of the 
Ottj of New OiJ^uit.'* It wafl nqulred to 
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proceed. Immediately after its or^ization, in 
the "erection of new works and pipes suflSdent 
in capad^ to famish a full and adeouate sup- 
ply cif water, to be drawn from the Mississippi 
luver, or elsewhere, as may be judged most 
expedient" 

In New Orleans Water Worke Co. ▼. Bivere, 
115 U. 8. 681 [29:537]— which involved the 
validity of a municipal ordinance granting to 
one Rivers the privilege of bringing water from 
the Mississippi Kiver mto his hotel, in the City 
of New Orleans, by means of mains and pipes 
laid in its streets — it was adjudged that so much 
of the Company's charter as gave it the exclu- 
sive privilc:;e liefore mentioned was, within the 
meaning of the Constitution of the United 
States, a contract protected against impairment, 
in respect of its obligation, by that provision of 
the State Constitution of 1879 abolishing the 
monopoly features in the charters of all then 
existing corporations other than railroad cor- 
porations; consequently, that ordinance was 
void as interfering with the contract rights of 
the Company. 

It was also dedded that "The right to dig up 
and use the streets and alleys of New Orleans 
for the purpose of pladng mains and pipes for 
supplying the City and its inhabitants with 
water is a franchise belonging to the State, 
which she could grant to persons or corpora- 
tions upon such terms as sne deemed best for 
the public interests;" and since "the object to 
be attained was a public one,for whidi the State 
could make provision bv legislative enactment, 
the granting the franchise could be accompa- 
nied with such exclusive privileges to the gran- 
tee, in respect of the subject of uie grant, as in 
the iudgment of the legislative department 
would best promote the public health and the 
public comfort, or the protection of public and 
private property." But it was aJso decided 
that, notwithstanding the exclusive privile^ 
granted to the Company, "the power remains 
with the State or with the munidpal ^vem- 
ment of New Orleans acting under le^lative 
authority to make such regulations as will se- 
cure to the public the uninterrupted use of the 
streets as well as prevent the distribution of 
water unfit for use, and provide for such a con- 
tinuous supply, in Quantity, as protection to 
property, public ana private, may require;" 
ana that rights and privileges arising from con- 
tracts with the State are "subject to regulations 
for the protection of the public health, the pub- 
lic morals, and the public safety, in the same 
sense as are all contracts and all property, 
whether owned by natural persons or corpora- 
tions." 

The St. 1 ammany Water Works Company 
was or^nlzed in 1882, under the general laws 
of Louisiana relating to corporations. Its arti- 
cles of association declare the object of its incor- 
E oration to be "To furnish and supply Uie in- 
abitants of the City of New Orleans and other 
localities contiguous to the line of its works 
with an amplesupply of pure, clear, and whole- 
some water from such rivers, streams, or other 
fountain sources as may be found most avail- 
able for such purpose, and to that end to lay 
pipes and conduits and construct and maintain 
•uch system of water works as may be required 
for the purposes of its organization. 

ThisCompany being about to take active steps 
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to obtain authority for bringing into New Or 
leans the waters of the Bogue Falaya River fai 
the Parish of St. Tammany, and distributing 
the same by means of pipes, mains and con- 
duits placea in the streets of that City imrallel 
with those constructed by the New Orleans 
Water Works Company, the present suit was 
brought l^ the latter Corporation for the pur- 
pose of obtaining an injunction ngain.st all at- 
tempts by the appellant, its agents and em- 
ployes to infringe upon the exclusive privileges 
granted to the appellee. The answer admits 
the material facts alleged in the bill, but insists 
that the charter of the appellee, so far as it 
granted the exdusive privileges in question, 
could be set aside, repealed, or abolished by the 
State, or by Uie Legislature, or by the munici- 
pal government of New Orleans, in the exercise 
of police functiona The controlling question 
is as to the effect of the before-mentioned pro- 
vision of the State Constitution upon the ex- 
clusive rights granted to the plaintiff by its 
charter. 

As the exclusive right of the appellee to sup- 
ply the City of New Orleans and its inhabitants 
with water was not restricted to water drawn 
from the Mississippi River, but embraced water 
from any other stream, it is impossible to dis- 
tinguish this case in prindple from that of the 
New Orleans Waterworks Oo. v. Rivers, Upon 
the authority of the latter case, it must be held 
that the carrying out by appellant of its scheme 
for a system of water works in New Orleans 
would be in violation of the rights of the appel- 
lee, and that the State Constitution of 1879, so 
far as it assumes to withdraw the exclu<)ive 
privileges granted to the appellee, is inconsis- 
tent with uie clause of tbe National Constitu- 
tion forbidding a State from passing any law 
impairing the obligation of contracts. 

It is however contended, in behalf of the St 
Tammany Water Works Company, that the 
water from the Bogue Falaya Kiver is shown 
by the proof to be pure, uncontaminated by 
saline or organic matters to any appreciable ex* 
tent, and to be more suitable for drinking, 
washing, cooking, manufacturing, and other 
purposes, than the water drawn from the Mis- 
sissippi River and distributed through the City 
by tne New Orleans Water Works Company. 
And upon these facts is based the suggestion 
that the people of New OrIean<« cannot be pre- 
vented, by the contract the appellee has with 
the State, from obtaining, through any lawful 
agency, such water as is most benetidal to their 
health or best adapted for business or public 
uses. Touching Uiis and similar suggestions 
by counsel of the app>ellant, it is sufficient to 
say Uiat no question arises in the present case 
as to whether the State or the municipal gov- 
ernment of New Orleans may not, if tbe pub- 
lic health or the public comfort so require, com- 
pel the appellee, now having the exclusive right 
of supplying the City of New Orleans and its 
inhabitants with water distributed through 
pipes laid in the streets of that municipality (or 
if It refuses, employ other agencies), to supply 
water from some river or stream other than the 
Mississippi. No such action has been had 
either by the State or by the City, and, oo]is»> 
quentlv, there was no tabstantlal dkpute b^ 
tween*the plaintiff and the City. The latter 
has not iriven its assent to the use by the 8t^ 
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Ttanmaaj Water Works Company of the pub- 
lic streeta for the distribution of water by 
meana of pipes laid in them, nor has it, so far 
as the recoia shows, determined that the public 
health would be better protected, or the public 
comfort subserred, by supplying the people 
with water from the Bogue FaxayaRiver rather 
than from the '^lississippi River. These are 
matters which neither the appellant nor indi- 
vidual citizens may detennme for the consti- 
tuted authorities. In what mode such ques- 
tions may be determined, so as to be binding 
upon the appellee, need not be considered until 
they actuaUy arise in proper form. 

The legal effect of tne decree is only to pro> 
vent the St. Tanmiany Water Works Company, 
under any power it now has, from laying pipes, 
mains and conduits in and throue^h the streets 
of New Orleans, for supplying tnat City and 
its inhabitants with water. It is, therefore, 
upon the authority of the former case. Affirmed. 

True oopj. Test: 

James H. MoKennejr, Clerk, Sup. Court, U. 8. 



CHARLES MALI, Consul of His Majesty 
the Emo of the Beloiahs, Ain> JO- 
SEPH WILDENHUS ET AL., Appt$., 

9. 

THE KEEPER OP THE COMMON JAIL 
of Hudson Coxthty, New Jbrsbt. 

«8ee 8. a '^WUdmhu/Bl' Oom,'* Reporter's ed. 1—19.) 

International taw — Treaty bettoeen the United 
States and Belgium — a felonious ?u>midde 
committed on board a Betoian reesel in a port 
of the United States, a sttbjeet of local jurisdio- 
tion — review of wmousireatui— general rule, 
independent qf friMify— habeas corpua 

1. Under the preeent Trea^ between the United 
States and Belgium,whereby each nation is granted 
such local jurisdioaon over its merchant vessels 
while in the ports of the other as may be necessary 
to maintain order on board, and in which is re- 
served to each nation the riffht to interfere if the 
disorder on board of a merchant vessel belonging 
to the other while in its ports is of such a nature as 
to disturb the public tranoiiillity, a felonious homi- 
eide, 'committed on board of a Belgian v e ss el in a 
port of the United States, is held to be asubject for 
ttie local jurisdiction, such a crime being of a char- 
acter to awaken public interest and to affect the 
public at large, although committed below deck 
and in the presence of none Imt memben of the 



2. It seems that, if a person <diarged with an of- 
fense committed on board of sucha vessel in aport 
of the United States is improperly imprlsonea by 
the local authorities, he may enforce his rights un- 
der the Treaty by writ of hoheat corpus in any 
proper court of the United States. 

[No. 1288.1 
Argusd Dm. 7, 1886. Deoidsd Jan. 10, 1887. 

AFPEALfrom the Circuit Court of the United 
States for the District of New Jersey. Jf- 
firmed. 

The history and facts of the case appear in 
the opinion of the court 

Messrs. F. R* Coudert and Edward K. 
JoneSy for appellants: 

The jurisdiction of Belgium is exclusive un- 
der the general rules of international law. 

The general rule is well established that the 
vessels of a nation are to be considered as a 
pan of its territory, and the persons on board 
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of them are deemed to he within the Jurisdic- 
tion of such nation, and are protected and gov* 
emed bv the laws of the country to which such 
vessels belong. 

Vattd. L. of Nat. book 1, c. 19. 8 916; Wheat. 
Elements Int. L. 8d ed. 167; 8th ed. §106; 1 Kent, 
Com. 26; Halleck, Int. L. 172, 178; Qrapo v. 
KeUy. 88 U. S. 16 Wall. 610 (21: 480); Ee Ah 
8iiM, 18 Ped. Rep. 286. 

The general doctrine of international law Is 
also in accordance with the established practice 
of the United States. 

The action of our ffovemmenly through its 
consuls at Antwerp ana Marseilles, in the cases 
of The Newton and The Sally, in 1806, was soon 
afterwards followed by legislation afflrminff the 
principle of international law, declared and as- 
sented to by the two nations in those cases. 

Act of March, 8, 1825. chap. 65; g§ 780, 
5339, 5345 R 8. 

Since the passage of the Act of 1825, numer- 
ous convictions have been had in federal courts 
for crimes committed on board American ves- 
sels in foreign ports. 

See, among others, U. 8. v. Stevens, 4 Wash. 
C. C. 547; U. S. v. Roberts, 2N. Y. LeralObs. 
99; U S. V. Seagrist, 4 Blatchf. 420; U. S. ▼. 
Bennett, 3 Hughes, 466. 

The offense m question is exclusively cogniz- 
able by the authority of Belgium by virtue of 
treaties existing between that country and the 
United States. 

We contend that the right of the Belgian 
Consul in the present case is, according to a 
fair and Just interpretation, to be found m the 
first clause of the Treaty, under wliich this ac- 
tion is brought, confemng upon him the "ex- 
clusive charge of the internal order of the mer- 
chant vessels of his nation." 

In construing a treaty, courts take into con- 
sideration the situation of the parties to it, the 
subject involved, and the intention of the par- 
ties, and, to ascertain this intention may con- 
sider the construction which the parties have 
given to it, and what has been their action un- 
er it. 

U 8. ▼. Payne, 8 Ped. Rep. 883. 

Where a treaty admits of two constructions, 
one restrictive of the rights that may be 
claimed imder it, and the other liberal, the lat- 
ter is to be preferred. 

Hauenstein t. Lynham, 100 XT. 8. 488 (25: 
628). 

The federal courts have power to release the 
prisoners by writ of habeas corpus. 

R.8.§758. ^etsX^oN.Hampshire-?. Louisi- 
ana, 108 U. 8. 76, 90 (27: 656, 661); Holm^ t. 
Jennison, 89 U. S. 14 Pet. 540 (10: 579); Peopls 
T. Ourtis, 50 N. Y. 821. 

Mr. C. H. Winfield, for appellee. 

Mr. OMtf Justice Waite delivered the ophi- 
ion of the court: 

This appeal brings up an application made to 1 2 1 
the Circuit Court of the United States for the 
District of New Jersey, by Charles Mali, the 
"Consul of His Majesty the Kine of the Bel- 
gians, for the States of New York and New 
Jersey, in the United States," for himself at 
such consul, "and in behalf of one Joseph 
Wildenhus, one Gionvlennie Gobnbosicb, and 
John J. Ostenmeyer," for the release, upon a 
writ of habeas corpus, of Wildenhus, Ck)bnbo- 
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rich and OeteDin^er from the custody of the 
Keeper of the Oominon Jail of Hudson Uoun- 
tj, New Jersey, ttnd their deliyeiy to the Con- 
foL " to be dout with according to the law of 
Betgium." The facts on which the application 
rests are thus stated in the petition for the writ: 

"Second. That on or about the sixth day of 
October* 1886, on board the Belgian steamship 
* Noordland ' there occurred an afbray between 
the said •Joseph Wildenhus and one Fijens, 
wheredn and whereby it is charged that the said 
Wildenhus stabbed with a knue and inflicted 
upon the said Fijens a mortal woimd, of which 
he afterwards died. 

" Third, That the said Wildenhus is a sub- 
ject of the Kingdom of Belgium and has his 
domicil therein, and is one of the crew of the 
said steamship 'Noordland/ and was such 
when the said affray occurred. 

"Fourth, That the said Fijens was also a 
subject of Belgium and had his domicil and 
residence therdn, and at the time of the said 
affray, as well as at the time of his subsequent 
death, was one of the crew of the said steam- 
ship. 

"Fifth, That at the time said affray occurred 
the nid steamship *Koordland' was lying 
moored at the dock of the Port of Jersey City, 
in Mid State of New Jersey. 

**Sis^, That the said affray occurred and 
ended wholly below the deck of the said steam- 
ship, and that the tranquillity of the said Port 
of Jersey Ci^ was in nowise disturbed or 
endangered thereby. 
[8] "3menth, That said affray occurred in the 

presence of several witnesses, aU of whom were 
and stUl are of the crew of the said vessel, and 
that no other person or persons except those of 
the crew of said vessel were present or near by. 

" SXahi^: Your petitioner therefore respect- 
fully snows unto this honorable court that the 
said affray occurred outside of the Jurisdiction 
of the said State of New Jersev. 

"Ninth, But, notwithstanding the foregoing 
facts, your petitioner respectfully further snows 
that the police authorities of Jersey Citjv, in 
said State of New Jersey, have arrestea the 
said Joseph WOdenhus, and also the said Gion- 
▼iennie Gobnbosich and John J. Ostenmeyer, 
of the crew of the said vessel (one of whom is 
aquartermaster thereof); and that said Joseph 
Wildenhus has been conunitted by a police 
maffistrate, acting under the authority of the 
aaia State, to the common Jail of the County of 
Hudson, on a charge of an indictable offense 
under the laws of the said State of New Jersey, 
and Is now held in confinement by the keeper 
of the said Jail; and that the others of the said 
crew arrested as aforesaid are also detdned in 
oostody and confluement as witnesses to testify 
in iuch proceedings as may hereafter be had 
against the said ^mldenhus." 
W Articles 8, 9 and 10 of a royal decree of the 

King of the Belgians, made on the 11th of 
March, 1857, relating to consuls and consular 
Jurisdiction, are as follows: 

" Art 8. Our consuls have the right of dis- 
cipline on Belgian merchant vessels in all the 
ports and harbors of their district 

"In matters of offenses or crimes they are to 
make the examination conformably to the in- 
structions of the disciplinary and poial code of 
the merchant Mrrloe. 



*' They are to daim, aocording to the (erms 
of the conventions and laws In force, the aa- 
sistance of the local authoritlea for the arrest 
and taking on board of deserting seamen. 

" Art 9. Except in the case whrae the peace 
of the port shall have been compromised by the 
occurrence, the consul shall protest against 
every attempt that the local authority may 
make to take cognizance of crimes or offenses 
committed on board of a Belgian vessel by one 
of the ship's company towuds one, either of 
the same company, or of the company of an- 
other Belgian vessel. 

" He shall take the proper steps to have the 
cognizance of the case turned over to him, in 
oraer that it be ultimately tried according to 
Belgian laws. 

" Art. 10. When men belonging to the com- 
pany of a Belgian vessel shall be guilty of of- 
fenses or crimes out of the ship, or even on 
board the ship, but against persons not of the 
company, the consul shaU, if the local authority 
arrests or prosecutes them, take the necessary 
steps to have the Belgians so arrested treated 
with humanity .defended and tried impartially. " 

The application in this case was made under 
the authority of these articles. 

Article XI of a Convention between the 
United States and Belgium " Concerning the 
rights, privileges and Immunities of consular 
omoers.'' concluded March 9, 1880, and pro- 
claimed by the President of the United States, 
March 1, 1881, 21 Stat at L. 776, is as follows: 

"The respective consuls general, consuls, vice 
consuls and consular agents shall have exclusive 
char^ of the intemid order of the merchant 
vessels of their nation, and shall alone tsJce cog- 
nizance of all differences which may arise, 
either at sea or in port between the captains, 
oflicers, and crews, without exception, par- 
ticularly with reference to the adjustment of 
wages and the execution of contracts. The 
local authorities shall not interfere, except 
when the disorder that has arisen Is of such a 
nature as to disturb tranquillity and public 
order on shore, or in the port, or when a person 
of the country or not belonging to the crew, 
shall be concerned therein. 

" In all other cases, Uie aforesaid authorities 
shall confine themselves to lending aid to the 
consuls and vice consuls or consular agents, if 
they are requested by them to do so, in causing 
the arrest and imprisonment of any person 
whose name is inscribed on the crew list, when- 
ever, for any cause, the said ofilcers shall thhik 
proper." 

The claim of the Consul is that by the law 
of nations, and the provisions of this Treaty, 
the offense with which Wildenhus has been 
charged is " solely cognizable by the authority 
of the laws of the Kingdom of Belgium/' and 
that the State of New Jersey is wiuiout Juris- 
diction in the premises. Tne circuit court re- 
fused to deliver the prisoners to the Consul and 
remanded them to the custody of the Jailer. 
28 Fed. Rep. 924. To reverse that decision this 
i^peal was taken. 

JSy sections 751 and 758 of the Revised Stat- 
utes the courts of the United States have power 
to issue writs of habeoB corpui which shall ex- 
tend to prisoners in JaQ when they are in " cus- 
tody in violation of the Constitution or a law 
or treaty of the United States;" and the ques- 
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Hon we have (o consider is whether these pris- 
oners are held in violation of the provisions of 
the existing Treaty between the u nited States 
and Belgium. 

It is ]^trt of the law of civilized nations that 
when a merchant vessel of one country enters 
the ports of another for the purposes of trade, 
it subjects itself to the law of the place to which 
it goes, unless by treaty or otherwise the two 
countries have come to some different under- 
standing or agreement; for, as was said by 
Chief thtstice ilushsM in The Exchange, nJj. 
8. 7 Cranch, 144 [3: 2961 " it would be ob- 
viously inconvenient and dangerous to society, 
and would subject the laws to continual in- 
fraction, and the government to degradation, if 
gach • * * merchants did not owe temporary 
and local allegiance, and were not amenable to 
the jurisdiction of the countiy." U, 8, v. Biek- 
dman. 92 U. 8. 520 [28: 742]; 1 PhilL Int. Law, 
8d. ed. 488, § CCCLI; Twiss, Law of Nations in 
rioi Time of Peace, 229, § 159; Creasy, Int. Law, 
l^^^ 167, |176;Halleck,Int.Law,lsted. 171. And the 
SnffliBh judges have uniformly recognized the 
rights of the courts of the country of which 
the port is part to punish crimes committed by 
one foreigner on another in a foreign merchant 
ship. lugina v. Cunningham, Bell, C. C. 72; 
8. V. 8 Cox,C. C. 104; R^na v. Andencm, 11 
Cox, C. C. 198, 204; A a L. R. 1 C. C; 161, 165; 
BeginaY. Keyn, 18 Cox, C. C. 408, 486, 525; 8, 
C. 2 ^x. Div. 68, 161. 218. As the owner 
has voluntarily taken his vessel for his own 
private purposes to a place within the dominion 
of a government other than his own, and from 
which he seeks protection during his stay, he 
owes that government such allegianoe for the 
time being as is due for the protection to which 
he becomes entitled. 

From experience, however, it was found Ions 
ago that it would be benefidal to commerce u 
the lo<^ government would abstain from in- 
terferinff with the internal discipline of the 
ship taSi the general regulation of the rights 
and duties of me officers and crew towards the 
vessel or among themselves. And so by comity 
ft came to be generally understood among civi- 
lized nations tnat all matters of diBcipIine and 
•U things done on board which affected only 
the verael or those belonging to her, and did 
not Involve the peaoeor digni^r of the country, 
or the|tranquillity of the port, should be left by 
the local government to be dealt with by the 
authorities of the nation to which the vessel 
belonged as the laws of that nation'or the in- 
\prests of its commerce should require. But if 
crimes are committed on board of a character 
to disturb the peace and tranqnuiUity of the 
countanr to which the vessel has oeen brought, 
the offenders have never bv comity or usage 
been entitled to any exemption from the opera- 
tion of the local laws for their punishment, if 
the local tribunes see fit to assert their au- 
thority. 8uch being the general public law 
on this subject, treaties ana conventions have 
been enteredf into by nations having conmierdal 
bitercourse, the purpose of which was to settle 
and define the rights and duties of the contract- 
ing parties with respect to each other in these 
paroculars, and thus prevent the inconvenienoe 
that might arise from attempts to exerdse con- 
flicthig Jurisdictions. 
(191 The first of these Conventions entered into 
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b¥ the United 8tates after the adopliai ol ttM 
Constitution was with France, on the 14tli of 
November, 1788, 8 8tat. at L. 106, *'Voi tfaa 
purpose of defining and establishing the func- 
tions and privfleges of Ih eirj re specflve consols 
and vice consuls/' article YDI of whtoh Is m 
follows: 

** The oonsuls or vice consols shaH exercise 
police over all the veneis of their respective 
nations, and shall have on board the said ves- 
sels all power and jurisdiction in civil matters, 
in all the disputes which may thoe arise; they 
shall have an entire inq)ecaon over the said 
vessels, their crew and the changes and substi- 
tutions there to be made; for which purpose 
they may go on board the said vessels when- 
ever they may judge it necessary. Well under- 
stood that the fum^tions hereby allowed shall 
be confined to the interior of the vessels, and 
that they shall not take place in any case which 
shall have any interference with tne police of 
the ports where the said vessels shall be." 

It was when this convention was in force 
that the cases of IIU 8aa^\iuid The Newton 
arose, an account of which Is given in Wheat- 
on's Elements of International Law, 8d ed. 158, 
and in 1 Phillimore's International Law, 8d ed. 
484and(2ded.)407. The Sally was an American 
merchant vessel in the Port of Marseilles, and 
The Newton a vessel of a similar character in 
the Port of Antwerp, Uien under the dominion 
of France. In the case of Hie 8aMy, the mate, 
in the alleged exercise of discipline over the 
crew, had uifiicted a severe wound on one of 
the seamen, and in that of The Nemtat^ one 
seaman had made an assault on another seaman 
in the vessel's boat. In each case, the proper 
consul of the United States claimed exclunve 
jurisdiction of the offense, and so did the local 
authorities of the port; but ^e Council of State, 
a branch of the politioEd department of the Gov- 
ernment of France to which the matter was re- 
ferred, pronounced against the local tribunals, 
" Consideriiig that one of these cases was that 
of an assauH committed In the boat of the 
American ship Newton, by one of the orew up- 
on another, and the other was that <d a severe 
wound infiicted by the mate of the American 
ship Sally upon one of the seamen for having 
made use of the boat without leave." This 
was clearly because the things done were not 
such as to disturb *' the peace or tranquillity of 
the port." Wheaton, Elements Int. Law. 8d 
ed. 154. The case of The SaO/if was simply a 
quarrel between certain of the orew whUe oon- 
structively on board the vessel, and that of jTW 
Newton grew out of a punishment inflicted by 
an officer on one of the crew for disobedience 
of orders. Both were evidently of a character 
to affect only the polioe of the vend, and thus 
within the authonty ex p re ssly granted to the 
consul by the treaty. 

No other treaty or convention bearing on thia 
subject, to which ourattentlon has been called^ 
was entered into 1^ the United Stetes until a 
Treaty with Sweden and Norway, on the 4th 
of September, 1816, 8 Stat, at L. 882, where it 
was agreed, by article 6, that " The consult 
and tti^ deputies shall have the right, as soeh, 
to act as judges and arbitrators in the differences 
which may arise between the captains and 
crews of ttie vessels of the nation whoas af- 
fairs are entrosted to their care. Thexespect- 
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f ye goTernments ahall have no right (o inter- 
fere in matters of this kind, except the conduct 
of the captain or crew shall disturb the peace 
and tranquillity of ^e country in which the 
vessel may be, or the consul of the place shall 
feel himself obliged to resort to the interposi- 
tion and support of the executive aiithori^ to 
<»use his decision to be respected and nudn- 
tained. It beine , nevertheless, understood that 
this kind of Juagment or award shall not de- 
prive the contenSng parties of the right which 
they have, on their return, to recur to the Ju- 
dicial authorities of ^eir own country." 

Substantially the same provision is found in 
Treaties or Conventions concluded with Prussia 
in 1828, art. X, 8 Stat at L. 882; with Russia 
in 1882, art. VIII, 448; with Greece in 1887, 
art. XII, 504; with Hanover in 1840, art VI, 
556; with Portugal also in 1840, art. X, 564; 
with the Grand Duchy of Mechlenbur^- 
Schwerin in 1847, art. IX, 9 Stat at L. 916; 
with Oldenburg in 1847, 868; with Austria in 
1848, art TV, 9ft: with the Hanseatic Republics 
in 1862, art. 1, 10 Stot. at L. 961; with the two 
Sidlies in 1855, art. XIX, 11 Stat at L. 650; 
C 16] ^^^^ Denmark in 1861, srt. 1, 18 Stat at L. 605; 
and wi th the Dominican Republic in 1867, art 
XXVI, 15 Stat, at L. 487. 

In a Convention with New Grenada con> 
duded in 1850 the provision was this: 

"They [the consuls, etc.] may cause proper 
order to be maintained on board vessels of their 
nation, and may decide on disputes arising be- 
tween the captains, the officers, and the mem- 
bers of the crew, unless the disorders taking 
place on board should disturb the public tran- 
quillity, or persons not belonging to the crew or 
to the nation in whose service the consul is em- 
ployed: in which cane (he local authorities may 
interfere." Art HI, clause 8, 10 Stot. at L. 
908. 

Following this was a Convention with Fr ance, 
oonduded in 1858, 10 Stot at L. 996,artic1e YIu 
of which is as follows: 

'* The respective consuls-general, consuls, 
vice consuls, or consular agento, shall have ex- 
clusive charge of the intermd order of the mer- 
chant vesseu of their nation, and shall alone 
take cognizance of differences which may arise, 
cither at sea or in port, between the captain, 
officers, and crew, without exception, puticu- 
larly in reference to the adjustment of wages 
and the execution of contracts. The local au- 
thorities shall not on any pretext interfere in 
these differences, but shall lend fordble aid to 
the consuls, when they may ask it, to arrest and 
imprison all persons composing the crew whom 
they may deem it necessary to confine. Those 
persons shall be arrested at the sole request of 
the consuls, addressed in writing to the local 
authority, and supported by an official extract 
from the register of the smp or the list of the 
•crew, and shall be held, during the whole time 
•of their stoy in the port,at the disponl of the con- 
suls. Their release shall be granted at the 
mere request of the consuls made in writing. 
The expenses of the arrest and detention of 
those persons shall be paid by the consuls." 

The same provision m substantially the same 
language was embraced in a Convention with 
Itoly in 1868, artide XI, 15 Stot at L. 609; 
and in another with Belgium, also in 1868, 
article XI, 16 Stot at L. 761. This Conven- 
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tion with Bdgium continued in force untH 
superseded by that of 1880-1, under which the 
present controversy arose. 

The form of the provision found in the pre^ 
ent Convention with Bcl^um first appearea in a 
Convention with Austria concludea in 18^0. 
article XI, 17 Stot at L. 827, and it is foimd 
now in substontially the same language in all 
the treaties and conventions which have since 
been entered into by the United Stotes on the 
same subject See the Convections with the 
German Empire in 1871, art. XIII, i7 Stot at 
L. 927; witii The Netiierlands in 1878, art XI, 
21 Stot at L. 668; with Itoly in 1881, art. 1, 22 
Stot at L. 882: with Belgium in 1881, as stoted 
above; and with Roumania the same year, art 
XI, 28 Stat, at L. 714. 

It thus appears that at first provision was 
made onl^ for givine consuls police authority 
over the mterior of the ship ana jurisdiction in 
civil matters arising out of disputes or differ- 
ences on board, that is to say, between those 
belonging to the vessel. Under this police au- 
thority the duties of tiie consuls were evidently 
confined to the maintenance of order and dis- 
cipline on board. This gave them no power to 
punish for crimes against the peace of the 
country. In fact, they were expressly prohib- 
ited from interfering with the local police in 
matters of that kind. The cases of T/ie Satt^ 
and The Newton are illustrative of this positiozL 
That of The Sally related to the discipline of 
the ship, and that of The NmUm to the main- 
tenance of onler on board. In neither case was 
the disturbance of a character to affect the peace 
or the dignity of the coimtry. 

In the next conventions consuls were simply 
made ludges and arbitrators to settle and ad- 
just differences between those on board. This 
clearly related to such differences between those 
belonging to the vessel as are capable of adjust- 
ment and settiement t)y judicial decision or by 
arbitration, for it simply made the consuls judges 
or arbitrators in sucn matters. That would of 
itself exclude all idea of punishment for crimes 
against the Stote which affected the peace and 
tranquillity of the port; but, to prevent aU 
doubt on this subject, it was expressly pro- 
vided that it should cot apply to differences of 
that character. 

Next came a form of convention which In 
terms gave the consuls authority to cause proper 
order to be maintained on board and to decide 
disputes between the officers and crew, but id- 
lowed the local authorities to interfere if the 
disorders toking place on board were of such a 
nature as to disturb the public tranquillity, and 
that is substantially all there Is in ue Conven- 
tion with Beljrium which we have now to con- 
sider. This Treatv is the law wldch now gov- 
erns the conduct of the United Stotes and Bd- 
gium towards each other in this particular. 
Each nation has granted to the other 9>ich local 
jurisdiction within ito own dominion as may be 
necessary to maintain order on board a mer- 
chant vessel, but has reserved to itself the right 
to interfere if the disorder on board is of a 
nature to disturb the public tranquillity. 

The Treaty is part of the supreme law of the 
United States, and has the same force and ef- 
fect in New Jersey that it is entitied to elsewhere. 
If it gives the Consul of Belgium exclusive juris- 
diction over the offense wMch it is alleged has 
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been oommllted wfthin the territory of New 
Jersey, we eee no reason whr he may not en- 
force his rights nnder the Treaty hv writ of 
habeoi corpui in any proper court of tne United 
States. This bein^ the case, the only im- 
portant question left for our determination is 
whether the thing which has been done — ^the 
disorder that has arisen — on board this yessel is 
of a nature to disturb the public peace, or, as 
some writers term it, the "public repose" of the 
people who look to the State of New Jersey for 
their protection. If the thing don&— "the dis- 
order,^' as it is called in the Treaty— is of a 
character to affect those on shore or in the port 
when it becomes known, the fact that only those 
on the ship saw it when it was done, is a mat> 
ter of no moment Those who are not on the 
yessel pay no special attention to the mere dis- 
putes or quarrels of the seamen while on board, 
whether they occur under deck or aboye. 
Neither do they as a rule care for anything done 
on board whicn relates only to the aiscipline of 
the ship, ox to the preseryation of order and 
authority. Not so, however, with crimes which 
from their grayity awaken a public interest as 
soon as they become known, and especially 
those of a character which eyery dyilized 
nation considers itself bound to proyide a se- 
yere punishment for when committed within 
Its own Jurisdiction. In sudi cases inquiry is 
certain to be instituted at once to ascertain how 
or why the thing was done, and the popular ex- 
citement rises or falls as the news spreads and 
the facts become bnown. It is not alone the 
publicity of the act. or the noise and clamor 
which attends it, that fixes the nature of the 
crime, but the act itself. If that is of a char- 
acter to awaken public interest when it becomes 
known, it is a "disorder " the nature of which 
is to affect the community at larse, and con- 
sequently to inyoke the power of we local goy- 
emment whose people haye been disturbed by 
what was done. The yery nature of such an 
act is to disturb the quiet of a peaceful com- 
munity, and to create, in the language of the 
Treaty, a "disorder" which will "disturb tran- 
quillity and public order on shore or in the 
port. " The principle which gpyems the whole 
matter is this: Disorders which disturb only 
the peace of the ship or those on board are to 
be dealt with exclusiyely by the soyereignty 
of the home of the ship, but those which dis- 
turb the public peace may be suppressed, and, 
if need be, the offenders punished by the proper 
authorities of the local Jurisdiction, it may 
not be easy at all thnes to determine to whidti 
of the two Jurisdictions a particular act of dis- 
order belongs. Much will undoubtedly depend 
on the attending drcumstanoes of the iMurticular 
case, but aU must concede that felonious homi- 
cide is a subject for the local Jurisdiction, and 
that if the proper authorities are proceeding 
with the case in a regular way the consul has 
no right to interfere to prevent it. That, ac- 
cording to the petition for the habeas corpus, is 
this case. 

This is fully in accord with the practice in 
France, where the goyemment has been quite 
as liberal towards foreign nations in this par- 
ticular as any other, and where, as we have 
seen in the cases of ITie 8aUy and The Newton, 
by a decree of the Coimdl of State, represent- 
ing the political department of tJie goyemment. 



the French courts were preyented from exer- 
cising Jurisdiction. But afterwards, in 1859, 
in the case of Jally, the mate of an American 
merchantman, who had killed one of the crew 
and severely wounded another on board the 
ship in the I^ort of Havre, the Court of Cassa- 
tion, the highest Judicial tribunal of France, 
upon full consideration held, while the Con- 
vention of 1853 was in force, that tiie French 
courts had rightful Jurisdiction, for reasons 
which sofflciently appear in the following ex* 
tract from its Judgment: 

"Considering that it is a principle of the law 
of nations that every State nas sovereign Juris- 
diction throughout its territory; 

"Considering that by the terms of article 8 
of the Code Napoleon the laws of police and 
safety bind all those who inhabit French terri> 
tory, and that consequently foreigners, even 
traiteeuntm^ find themselves subject to thoa^ 
laws; 

"Considering that merchant vessels entering 
the port of a nation other than that to wnich 
they belong cannot be withdrawn from the ter- 
ritorial Jurisdiction, in any case in which the 
interest of the State of wlach that port forms 
part finds itself concerned, without danger to 
good order and to the dignity of the govern 
ment; 

"Considering that every State is interested in 
the repression of crimes and offenses that may 
be committed in the ports of its territory, not 
only by the men of the ship's company of a for- 
eign merchant vessel towards men not forming 
part of that company, but even by men of the 
ship's company among themselves, whenever 
the act is of a nature to compromise the tran- 
quillity of the port, or the intervention of the 
local authority IS invoked, or the act constitutes 
a crime by common lav^' (droit cominun, the law 
Gonmion to all civilized nations), "the gravity 
of which does not permit any nation to leave 
it unpunished, without impugning its rights of 
Jurisoictional and territori^ sovereignty, be- 
cause that crime is in itself the most manifest 
as well as the most flagrant violation of the laws 
which it is the duty of every nation to cause to 
be respected in all J^arta of its territory." 1 
Ortolan, Diplomatic De LaMer, 4th ed. pp. 455. 
456; Siroy (N. 8.) 1859, p. 189. 

The judgment of the uireuit Oourt ie affirmed, 

Ttueoopy. Test: 

James H. MoKenney, Clerk, Sup. Court, U. S. 



EDWARD P. EIRBY, Exr., eta, Appt.^ 

c. 

LAKE SHORE & MICHIGAN SOUTH- 
ERN RAILROAD COMPANY, THE 
NEW YORK CENTRAL & HUDSON 
RIVER RAILROAD COMPANY, ahd 
EXRS. of WiLUAic H. Yaitdbbbilt, Do' 
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United States ie eiiMeot to neither limitation nor 
restraint by state lesrislation, and is uniform 
throughout the States of the Union. 

2. where the object of a bill is to obtain a oom- 
plicated aooountfnff, especially when concealed 
fraud is charged, a oourt of equity has Jurisdiction. 

8. Where reliei is sousht in equity on the ground 
of actual fraud, espeoiauy if such fraud has been 
ooDoealed, time for commencing suit will not run 
against the plaintitf until the discovery of the 
fraud, or untal, with reasonable diligence, it might 
have been discovered. 

4. A bill filed in the court below, to set aside cer- 
tain settlements of accounts on the ground of f rau<L 
nearly seeen years after the discovery of the fraud 
is held to be barred by the Statutes of New York. 

5. Un<1er the New York Statute of September 18, 
1883, allowing additional time for the commence- 
ment of actions by executors and administrators, 
it is held that only the actual time between the 
death of the testator and the grant of letters at the 
place of primary administration, and six months in 
addition thereto, can be excluded in computing 
the time within which action may be brought. 

[No. 60J 
Argued 1^09. IS, 16, 1886, Bedded Jan. 10,1887. 

APPEAL from the Circuit Court of the United 
States for the Southern District of New 
York. Affirmed, 

The history and facts of the case appear in 
the opinion of the court 

Messrs, John C. Fay* George Norrii and 
Joseph E. McDonald, for appellimt: 

Courts of equity interfere to prevent the bar 
of the Statute of Limitation where it would be 
inequitable or imjust to enforce it; and in no 
case is it better established that thev will do so 
than where the party invoking the oar has per- 
petrated a fraud. 

Story, Eg. Jur. § 1521- Btw/A y. WarrinaUm, 
4 Brown, Par. Cas. 163; Bailey v. Olover, 88 U. 
8. 21 Wall. 847 (22: 638); Steams v. Page, 48 U. 
8. 7 How. 819 (12: 928); Prewst v. Gratz, 19 U. 
8. 6 Wheat 481 (5: Sli); Moore v. Greene, 60 U. 
8. 19 How. 69 (15: 583); Bosenthal v. Walker, 
111 U. 8. 185 (28: 895); Troup ▼. Bmith, 20 
Johns. 83. 

In Payns v. Hook, 74 U. 8. 7 Wall. 425 (19: 
260), this court held that the equity jurisdiction 
of the federal courts is subject to neither limit- 
ation or restraint by state legislation, and is 
uniform throughout the difterent States of the 
Union. 

8ee also Gregn t. Oreighton, 64 U. 8. 28 How. 
90 (16: 410); IT, 8, v. Howland, 17 U. 8. 4 Wheat. 
108 (4:526); Bobiruon v. CampbeU, 16 U. 8. 8 
Wheat, m (4: 875). 

Mr, J* E* Borrill* for appellees: 

Although fraud is one of the grounds of 
equitable jurisdiction, it is not exclusive but 
concurrent with law; and equity will not in- 
terfere unress there be some special ground to 
Justify it, and unless an adequate i^nedy at 
law doee not exist 

1 8tory, Eq. Jur. § 60, 184; Fbot t. Farring- 
ton, 41 N. T. 164; Miller v, Scammon, 62 N. H. 
009; Russea t. Clark, 11 U. 8. 7 Cranch, 69 (8: 
271); Nowham t. May, 18 Price, Bxch. 749; 
Learned y. Holmes, 49 Miss. 290. 

The Statute of Limitations applicable to a 
l^gal action cannot be avoided br changing the 
forum from law to equi^ when law might give 
relief. 

Murray r. Coster, 20 Johns. 576; Bundle v. 
AUison, 84 N. T. 184; Kane y. Eloodgood. 7 
Johns. Ch. 90. 

Whatever jurisdiction equity has is concur- 
rent with law, and in such case equity will 
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follow the statute which would have been 

forced at 1ax7 

Godden v. kimmett, 99 U. 8. 201 (25: 481); 
FoU v. Farrington, 41 N. Y. 164. 

Independently of the Statute of Limitationa 
the laches ap^ent on the face of the bill is a 
bar to the action. 

Brown v. Buena Vista County, 95 U. 8. 157 
24: 422); Wood y. Carpenter, 101 U. 8. 185 
25: 807); Godden v. KimmeU, supra. 

There is no allegation in the bill that decedent 
had any interest in the transactions referred to, 
and from the natiue of the contract it is clear 
that he had none, and that it was a contract 
which could not be performed by him. No 
personal liability, therefore, attaches to him or 
the contract 

Raihbon ▼. BudUmg, 16 Johns. 1; Stanton ▼. 
Camp, 4 Barb. 274; many v. Beeikmanlron Co. 
9 Paige. 188; Bandall v. Snyder, 1 Lans. 165; 
Bellinger v. Benilw, 1 Hun, 562; Bradley v. 
MeKee, 5 Cranch. C. C. 298; Bank qf NrnAurv 
y. Baidwin, 1 Cliff. 521. 



Mr. Justice Harlan delivered the opinion 
of the court: 

This case was heard in the court below upon [ is i ] 
demurrers to an amended bill and to an amended 
bill in the nature of a supplemental bill. The 
demurrers were sustidned and the bill dismissed, 
upon the ground that the suit was barred by 
the Statute of Limitations of the State of New 
York. 

The material facts admitted by the demurrer 
are as follows: the appellant, the plaintiff be- 
low, is the executor of Jolm T. Alexander,, 
who died, at his domidl in the State of Illinois,, 
on the 21st of August, 1876. He received his let- 
ters testamentary from the proper court in thai 
State on the 6th of September of the same year. 
On the 7th of April, 1880, andllarv letters were 
issued to him by the surro£»te of the County 
of New Tork, in the State of NewTork. 2 BL 
S. N. Y. 2d ed. marg. p. 67, § 68. 

This suit was brought April 9, 1880. Its ob- 
ject is to obtain a decree settfaig aside sundnr 
settlements of accounta had by the firm of J. 
T. & G. D. Alexander & Co. (composed of John 
T. Alexander, G. D. Alexander, and William 
Fitch, and to be hereafter called Alexander & 
Co.) with certain railroad Corporations, defend- 
ants below, in reference to various businest 
transactions between the parties. Those trans- 
actions arose under an agreement, partly writ- 
ten and partly verbal, entered into May 28,. 
1870. between those Corporations and Alexan- 
der « Qo,, relating to the shipment of homed 
cattle and hogs by the latter over the roads of 
the former between designated points, and al 
specified rates of freight The agreement took 
effect June 10, 1870, and was to continue in 
force one year, during which period Alex- 
ander & Co. were not to ship homed cattle or 
hogs over any rival road between the points 
named. In the event there was a reduction of 
rates, Alexander & Co. were to have the bene- 
fit ox the lowest rates between those points 
charged by either of the defendant Corpora- [132] 
tions or by any other rival corporation. The 
agreement contemplated aettlementa between 
the parties from time to time and the payment 
by Alexandfior & Oo.» on each shipment of the 
rates q;>ecified bi tiki agreement Ail the 
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amounts so paid* when in excess of the lowest 
rates charged by the defendant CorporatioDS, 
or either of them, or by other rival corpora- 
tions, were to be held by the defeDdants in trust 
for the shippers and repaid to the latter, by way 
of ''drawbadu/' on each occasion when the 
accounts between the parties were stated and 
sealed. 

These settlements were bad monthly or 
oftener. At each of them Yanderbilt, the tes- 
tator of the individual defendants, in behalf of 
the ndlroad Corporations, claimed to have pe- 
culiar facilities for obtaining information in ref- 
erence to rates, and promised to keep Alexan- 
der & Co. (who had no means of obtaining 
iuch information) fully advised in the premises. 
In rej^y to spednc inquiries addressed to him 
on the occasion of each of such settlements, he 
represented that the rates charged by his Com- 
panies to that firm were not higher than those 
charged by rival corporations. Relying upon 
•uch representations, Alexander & Co. consum- 
mated the various settlements upon the basis 
suggested by Vanderbilt They, however, sub- 
sequently ascertained ihat the rates charged by 
the defendant Corporations as weU as by rival 
corporatioDS to shippers between the points 
named, and during the same period, were 
much lower than those charged Alexander & 
Co., and that the representations to the con- 
trary by the defendant Corporations were 
knowingly fcJse, and made with the intent to 
dieat and defraud said firm. The bill alleges 
that the truth as to what were the current rates 
for the period covered by the settlements was 
fraudulently concealed by the defendant Cor- 
porations from Alexander & Co. ; and that said 
irauds were not, and could not have been, dis- 
covered by the latter until on or about April 16, 
1878. 

The settlements between the parties, it may 
be stated, covered more than two hundred ship- 
ments of cattle and hoes, the freights upon 
which aggregated nearly $850,000 or about 
[ 133] |0»000 per week, from June 10, 1870, to March 
14, 1871, when the contract was canceled by 
mutual consent Immediatdv thereafter the 
partnership of Alexander & Co. was dissolved 
and its affairs adjusted. 

G. D. Alexander was adjudged to be a luna- 
tic by the proper court in niiurls on the third 
dav of April, 1872, and is still of unsound 
mmd. A conservator of his estate was shortly 
thereafter selected, but in reference to that ap- 
pointment the bin cbar^ that it was a nullity, 
and that no valid appomtment was made until 
July 8, 1880. As to Pitch, the remaining part- 
ner, he, on April 12, 1879, brouc^t an action 
in one of the courts of New YorK for the pur- 
pose of enforcing the liability to him, individ- 
ualljT, of the defendant Corporations and Van- 
derbilt, on accoimt of the matters in this suit 
set forth; but bv proceedings had after the com- 
mencement of tnis litigation his interest In the 
claim preferred in his own suit was sold, one 
Taylor becoming the purchaser hereof, and 
subsequentiy Fitch's suit was dismissed, by the 
procurement of the defendants, for want of 
prosecution. The plaintiff states tiiat, at the 
time of Taylor's purchase, Fitch, by his laches, 
had lost anv individual rights he miffht thereto- 
fore have had in said clium; and mat Taylor 
had not soooeeded to any substantial interest 



capable of being enforced herein He also 
avers that both Fitch and the present conservator 
of the estate of G. D. Alexander have declined, 
upon request, to unite as coplaintiffs in this suit 

It is further alleged by the plaintiff that, the 
receipted freifi^ht biUs having been surrendered 
to the defendant Corporations at the time of 
the settlements witii them, he has no means of 
ascertaining the amount jusUy due to said firm, 
by way of drawbacks, except from the freight 
buls, checks and vouchers m the possession or 
under the control of said Corporations. 

The prayer of the bill is that the before men- 
tioned settlements be opened and set aside; that 
a re-accounting be had in respect of all of said 
transactions; and that, upon final bearing, the 
plaintiff have a decree for the difference be- 
tween the amoimt of " drawbacks" repaid to 
Alexander A Co. at the time of the settlements 
and the amounts which that firm were entitled 
to receive upon each settlement, with interest [134] 
thereon from the time they were respectively 
payable. 

The case made by the plaintiff is clearly one 
of which a court of equity may take cogni- 
zance. The complicatea nature of the accounts 
between the parties constitutes Itself a sufficient 
ground for going into equity. It would have 
been difficult, if not impossible, for a lury to 
unravel the numerous transactions involved in 
the settlements between the parties, and reach 
a satisfactory conclusion as to the amount of 
drawbacks to which Alexander & Co. were en- 
titled on each settlement 1 Story, Eq. Jur. 
§ 451. Justice could not be done except by em- 
ploying the methods of investigation peculiar to 
courts of equitv. When to these considera- 
tions is added the charge against the defend- 
ants of actual concealed fraud, the right of the 
plaintiff to invoke the Jurisdiction of equity 
cannot wdl be doubted. 

Did the circuit court err in adjudging that 
the suit was barred l^ the Statute of l£nita- 
tions? 

By the Code of Civil Procedure of New 
York in force prior to September 1, 1877, the 
period of six years was prescribed as the lim- 
itation for: 

" 1. An action upon a contract, obligation, 
or liability, express or implied, except a Judg- 
ment or sealed instrument 

• • • • • 

"^ An action for relief, on the ground of 
fraud, in cases which heretofore weresolely cog- 
nizable by the court of chancery; the cause of 
action in such case not to be deemed to have 
accrued until the discovery by the aggrieved 
^^y of the facts constituting the n^od." [1^35} 
Yoorhees' Code, 4th ed. p. 86, §^91. 

The Code which went into operation Septem- 
ber 1, 1877, prescribed the like limitation for 
actions upon contracts, obligations or liabili- 
ties, express or implied, other than Judgments 
or seal^ instruments; but, in place of subdivi- 
sion 6 of section 91 of the old Code, was sub- 
stituted the following: 

" 5. An action to procure a Judgment, other 
than for a siun of money, on the ground of 
fraud, in a case which on the thirty-first day of 
December, 1846, was cognizable by the court 
of chanceiy. The cause of action is not deemed 
to have accrued until the disooverr, bv the 
plaintiff or the person under idiom lie daiiBa, 
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of tho facta oonstitatinff the fraad." Code, N. 
Y.. as amended In 1877, 8 882. 

The drcuit court deeming the jurisdiction in 
equity and at law to he concurrent in cases like 
this, was of opinion that the question of limita- 
tion is controlled hv the local statute, and upon 
the authority of Oarr v. Thompson, 87 N. Y. 
160, adjudged that this action was not, within 
the meaning of section 882 of the Code, one 
" to procure a Judgment, other than for a sum 
of money, on the ground of fraud;" and that, 
consequently, the cause of action accrued ujwn 
the commission of the alleged frauds (which 
was in 1871), and not at the date of thdr dis- 
covciT, on tlie 16th of April, 1878. As this 
view is oontroyerted hy the appellant, and is the 
main ground upon which appellees rely for an 
aflSrmance of the Judgment helow, it must he 
examined. 

It is not clear that the decision in Obrr t. 
Tltompson goes as far as the circuit Judge sup- 
posed. That was an. action against an agent, to 
recover moneys obtained from his principals and 
converted to his own use, by means of false and 
fictitious accounts, rendered from time to time, 
and which he represented to be correct and 
Just. Fraud, although charged, was not re- 
garded by the state court as the basis of the ao- 
[186] tion. It was not deemed a suit to recover 
damages for the fraud prftctioed, but one merely 
to recover damages for the violation of the 
agent's contract or obligation to account Justly 
and honestly to his principals. The sole ques- 
tion, the state court said, presented by the com- 
plaint and answer, was wnether the agent prop- 
erly performed his duty. It also was careful to 
say: " It is to be observed that the complaint is 
not framed for the purpose of opening an ac- 
count stated: it does not allege the existence of 
such an account as an obstacle to a recovery, 
which requires the aid of equity to remove; nor, 
indeed^ does the answer set up any such de- 
fense. These renuu'ks^ in connection with the 
further declaration that the words "an action 
(0 procure a Judgment, other than for a sum of 
money, on toe ground of fraud," sufficiently 
described " a case in which Judgment for an 
accounting is sought in addition to, and as a 
means of reaching, a Judgment for money," 
lead US to doubt whether that court would 
hold, in a case like the present, ttiat the time 
for commencing the action benns to run firom 
the commission, not foom the discovery, of the 
fraud. 
Be that as it may, it Is an established rule of 
juity as administered in the courts of the 
nited States that, where relief is asked on the 
eround of actual foind, espedaUy If such fraud 
has been concealed, time will not run in favor 
of the defendant unto the diaooveir of the 
fraud, or until, with reasonable diligence, it 
might have been discovered. Header v. Nor- 
Urn, 78 U. 8. 11 WaD. 442, 458p0; 184, 1871: 
Prevoit V. Orati, 19 U. 8. 6 Wheat 481 [5: 
8111; Miclmid v. Qirod, 45 U. 8. 4 How. 508, 
561 [11: 1076, 11021; Veane ▼. WiUiami, 49 
U. S. 8 How. 149. 1^ [12: 1025, 10281; Brawn 
V. Buena VUta, 95 U. 8. 157 [24: 422]; Baaen- 
t/tal V. Walker, HI U. 8. 190 [28: 897]; 2 Story, 
Eq. § 1521a; Ang. Lim. In Bailey v. Ohver, 
88 if. 8. 21 W^. 847 [22: 688], it was said 
that "In suits in equity, where relief is 
•ought on the ground of fraud, the authorities 
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are without conflict in support of the doctrine 
that, where the ignorance if the fraud has been 

g reduced by affirmative acts of the guilty party 
1 concealing the facts from the other, toe stat- 
ute will not bar relief, provided suit is brought 
within proper time after the discovery of the 
fraud. We also think that in suits in equity 
the decided weight of authority is in taYor of 
the proposition ttiat, where the par^ injured by 
the fraud remains in ignorance or it without 
any fault or want of diligence or care on his 
part, the bar of the statute does not be^^n to 
run untn the fraud is discovered, though Uiere 
be no special circumstances or efforts on the 
part of the party committing the fraud to con- 
ceal it from the knowledge of the other party. *• I *37 j 
In the same case it was said: " To hold that by 
concealing fraud, or by committing a fraud in 
a manner that concealed itself, imm such time 
as the party committiDg the fraud could plead 
the Statute of Limitations to protect it, is 
to make the law, which was designed to pre- 
vent fraud, the means by which it is made suc- 
cessful and secure."'' See also TVcter v. CletM, 
115 U. 8. 538 [29: 470). These observations 
were made with reference to an Act of Con- 
gress prescribing a fixed time within which s 
suit between an assignee in bankruptcy and 
persons asserting adverse rights in proper^ 
conveyed to such assignee should be brovight 
They are peculiarly applicable to a local stat- 
ute which, if followed, would impair the 
power of the courts of the United States to en- 
force the settled principles of e€[uitv in suits of 
which they have, by the Constitution and the 
laws of tne Unitea States, full jurisdiction. 
While the courts of the Union are required by 
the statutes creating them to accept as rules of 
decision, in trials at common law, tho laws of 
the several States, except where the Constitu- 
tion, laws, treaties and statutes of the United 
States otherwise provide, their Jurisdiction in 
equity cannot be impaired by the local statutes 
of the different States In which they sit In 
United Stata v. Eowland, 17 U. 8. 4 Wheat 
108, 116 [4: 526, 528] Chief Justice MarahaU, 
speaking for the court, said that, as the courts 
of Uie Union have a chancery Jurisdiction in 
every State, and the Judiciaiv Act confera the 
same diancery powers on all, and gives the 
same rule of aecision, its Jurisdiction must be 
the same In all the States. The same view was 
expressed by Mr, Jmtiee Curtis in his work 
on the jurisdiction of the courts of the United 
States (p. 18), when he observed that " The 
equity practice of the courts of the United 
States is the same everywhere in the United 
States, and they administer the same system of 
equity rules andeouity iurisdiction throughout 
the whole of the unitea States without re^rd 
to state laws." So, in Payne v. Hook, 74 U. S. 
7 Wall, 480 [19: 261] it was said: " We have 
repeatedly held 'that the Jurisdiction of the 
courts of the United States over controversies 
between citizens of different States cannot be 
impaired 1^ the laws of the States, which pre- , - «« i 
scnbe the modes of redress in their courts, or I ****' 
which regulate the distribution of their judicial 
power.' If leti^al remedies are sometimes mod- 
ified to suit the changes in the laws of th< 
States, and the practi'je of their courts, it is not 
so with equitable. The equity Jurisdiction of 
I the courts of the United States is the same that 
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tbe High Court of Ohanceiy in England pos- 
sesses. Is subject to neither limitation or re- 
straint by state legislation, and is uniform 
throughout the different States of the Union." 
Bee fOso Robinson v. Campbell^ 16 U. 8. 8 
Wheat 221-2 U: 8751; BoyU v. Zaehane, 31 
U. S. 6 Pet 658 [8: 536]; Limngston v. Story, 
84 U. 8. 9 Pet 656 [9: 2641; SUams v. Page, 
48 U. 8. 7 How. 819 [12: 9281; RuMdly. South- 
ard, 53 U. 8. 12 How. 147 [13: 9801; Neves v. 
BeoU, 54 U. 8. 13 How. 272 [14: mh Barber 
V. Barber, 62 U. 8. 21 How. 592 [16: 2291; 
Qreen y. Oreighton, 64 U. 8. 23 How. 105 [16: 
428]. In view of these authorities, it is clear 
that the Statute of New York upon the subject 
of limitation does not affect the power and duty 
of Uie court below — following the settled rules 
of equity — to adjudge that time did not run in 
fayor oi defendants, chaiged with actual con- 
cealed &aud, until after audi fraud was or should 
with due diligence haye been discoyered. 
Upon any other theory the equity jurisdiction 
of the courts of the United States oould not be 
exercised according to rules and principles ap- 
plicable idike in eyery State. It is undoubt- 
edly true, as announced in adjudged cases, that 
courts of equity feel themselyes bound, in cases 
of concurrent jurisdiction, by the Statutes of 
Limitation that goyem courts of law in similar 
drcumstances, and that sometimes they act 
upon the analogy of the like limitation at law. 
But these general rules must be taken subject 
to the quaimcation that the equity jurisdiction 
€d the courts of the United States cannot be im- 
paired by the laws of the respectiye States in 
which they sit It is an inflexible rule in those 
courts, when applying the general limitation 
prescribed in cases like this, to regard the cause 
of action as haying accrued at the time the 
fraud was or should haye been discoyered, and 
thus withhold from the defendant lhebeneflt,ln 
the computation of time, of the period during 
which he concealed the fraud. 
[139] It results that eyen if this be not an action 
" to procure a ludgment, other than for a sum 
of money, on uie ground of fraud," within tbe 
meaning of the New York Code of Procedure, 
the limitation of six years, being applied here, 
does not ^ adjudged below, commence from 
the commission of the alleged frauds. 

Can the suit be maintained if Uie cause of 
action is to be deemed to haye accrued from 
the discoyeryof the fraud? In Burke y. Smith, 
88 U. 8. 16 Wall. 401 [21: 865], where the local 
statute prescribed six years for the commence- 
ment of actions for fraud, the court, after ob- 
serdng that equity acts or refuses to act inanal- 
Qffy to the statute, said: " We think a court 
<»equity will not be moyed to set aside a fraud- 
ulent transaction at the suit of one who has 
been quiescent during a period longer than that 
fixed by the Statute of Lunitations, after he had 
knowledge of the fraud or after he was put 
upon inquiry with the means of knowledgeacces- 
sible to him.*' Without inquiring whether the 
plaintiff was not guilty of such gross laches, in 
applying for nUlet, as depriyed him of all 
right to the aid of equity, and giying him the 
benefit of the limitation of six years, to be com- 
puted from the discoyery of the fraud, there 
seems to be even then no escape from the con- 
clusion that the suit was not brought in time. 
Seyen years, lacking only seyen days, elapsed 
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after the discoyery of the frauds by the plaint- 
iff's testator before suit was brought 

The plaintiff howeyer contends that he had 
seyen years within which to sue. This posi- 
tion is supposed to be justified by the New 
York Statute of September 18, 1883, which de- 
clares that " The time which shall haye elapsed 
between tbe death of any person and the grant- 
ing of letters testamentary or of administration 
on his estate, not exceeaing six months, :iud 
the period of six months after the granting of 
such letters,shall not be deemed any part of the 
time limited by any law for the commencement 
of actions by executors or administrators." 2 
R 8. N. Y. •733, chap. 8, title 8, art 1, § 9, 
Banks & Bros. ed. 

If this statute has an^ application to a cose 
where the cause of action accrued in the life- 
time of the testator or intestate, it cannot ayail [140] 
the plaintiff. It does not giye the party claim- 
ing the benefit of its proyimons both of the two 
periods of six monthis therein mentioned, but 
only such time, not exceeding six months, as 
elapsed after the death of the testator or intes- 
tate before the granting of letters, and the 
additional time of six months after the grant- 
ing of letters. Here only sixteen days Inter- 
vened between the death and the granting of 
letters testamentary. In computing the time 
for suing there must be excluded only these 
sixteen days and the six months immediately 
succeeding that period. In other words— ap- 
plying the Statute of 1873 to the case in hand 
— the plaintiff had only six years, six months 
and sixteen days, after the discoyery on April 
16, 1878, of the alleged frauds, within which to 
sue; whereas, this action was not brought un- 
til seyen years, lacking only seyen days, after 
the alleged frauds were discoyered. 

We & not conoeiye that the time of granting 
the ancillan letters testamentaiyin New York 
can affect the question. The will haying been 
proved in Hlinois, the place of domicil, there 
was nothing to prevent uie immediate issue of 
letters upon it in New York. By the laws of 
that State no further probate was necessary; a 
certified copy deposited in the office of the sur- 
rogate was all that was required. As this was 
in the executor's power to have done at any 
time, he can hardly claim that his own volun- 
tary delay should extend the period which 
equity considers reasonable for the institution 
of a suit. 2 N. Y. R. 8. 2d ed. marg. p. 67, 
§ 82; Code Civil Proc. § 2695. 

The decree is affirmed. 
True copy. Test: 

James H. MoKenney, Clerk, 8np. Court U. fil 



AU0U8TA B. ALLEN at al., Plffe. in Brr.^ 
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ST. LOUIS NATIONAL BANE. 

(Sees. C Reporter^ ed. flMOJ 

Mndpal and argent— factor nopovoer at eom^ 
mon law to pUdge principaTe property — dif^ 
ference between power to sell and to pledge-- 
StaUiiee cf Missouri affecting such (rantfers-- 
iffed af words "on the faith thereof," eonsid" 
ered-itsage^pracHco-^udgment ordered for 
plaintiffs in error, 

L When a factor, holding prop erty in trust for 
his principal, transfecs It to a bank which has no- 
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tlo»<tftlM«a|MMitt!r^ whlob bahoUitt. the prin- 
eipalmuaaMtt Ui rli^tin tbe propettv Bgiinat 
ae bank. Utter br InoependeDt suit, or by my ot 
OsisoMtoaa Mtion by the bank •caimt hTm. 

E. By tks oommon Imw K factor or uent for the 
Mle baa no power to pledge, wbetber tbe Owner has 
IniTueted Uin witb tbe pooMealon of the gooda 
ttaenaelves, or wItb tbe symbol of tbem, as by oon- 
■Ignlna them to him by a, bill Of lading In irmoh he 
1b oonoiniee or Indorsee. 

B. Under the Btatutea of HlMonrl a Motor bas do 
pow«rto make a pledge of thenKHte of hlsprlnoi- 
pal by a tranefer. wltoout an Indonnment In wrlc- 
fiv.of ablll of laddns or warebouM reoelpt there- 



Statntea. to teatilate tranafen of 
warAonie reeelpta and blUa of udlng by Indorse. 
mentjllaoiiBed andoompared wllb tbe Boellah and 
N«w Tort Paotoitf Aota, tbe wordi'^OD Qie taitb 
tbwreat** being eapeoially eomideivd. 

^ TbeplalntUt cannot aet up unse wbleh doea 
■tut appear to taave been known to the defendants, 
and wbloh to ooDtrary to law In that It underlakea 
to altar an ezpre«ooiiti««t and to auttaln a pledge 

Iv a taotor of the «>odB of bla prinotpal' 

bb own general balanoe of aeeount to a' 



Argiud Aprff 9, 1836.' Decided Jan. 10, 1S87. 

rr BRROR to tbe Circuit Conrt of (lie United 
States for tbe Soutbeni District of Iowa, 
Beveraed and judgment ordered for plaintiffi 
in error. 

Action 00 promlasorj note made by plalnt- 
Iffs in error, defendants below 

The histoty and facts of tbe case sufHdeatly 
-T the opinion of the court. 



MeGfrrOie t. Datiiet, and Bol^ t. BaMme, 
mipra; DavHgny v. DuwU, S T. R. 601. Sea 
also Qu^roz v. Trueman, 3 Bum. & C. 843; 
OraAam v. Dyiter, 2 Stark, 31; Vrquiart t. 
iriver. 4 Joiam. 108 ; Warner t. Jfortfii, 

Evidence of a local usage or custom canaot 
be admitted to contradict or rorj tbe general 
rules of law. 

Barnard v. ^Uogg, 77 U. 8. 10 'WaU. 888 
'19: 867); Oeirick* v. Fbrd, M U. 8. 33 How. 
18 (16:034); Savingt £an£ v. Ward, 100 U. 8. 



tppear 
ifr.Joha N. Rosrers, for plaintiffs 
The delireTT by DoweU & Co. to tbe Bank 

of tbe bills of isdltiK for the cotton, and after. 



wards of the wardouse receipts, runnloK -- 
bearer, for the purpose of securing the Bank 
upon its contemporaneous loans to Dowell & 
Co.. were In law, as between these parties, 
pledgea or hypolhecatioDS of tbe cotton. 

a^ean y. atmeru, 4S U. 8. 8 How. 884 (12: 
1128); Si. Louie Nat. Rank y. Sott, ? Xo. App. 
890; FuUTth Nat. Bank t. 8t. Laaii Cotton 
Oompree* Co. 11 Mo. App. 883; Situ v. QaUer. 
17 Wis. 368. 

A factor cannot pledse the goods of his prin- 
dpnl, and can dispose <? tbem only by sate ac- 
cording to tbe usual course of buuness, unless 
otherwise specially authorized. 

1 Am. Lead. Caa. marg. 67S and caaea there 
dt«d; Wamert. Martin, 68 U. 8. U How. 209 
(18: 667); MeOombiev. Datiei.l East, S; Mar- 
tini V. Oolet. 1 Manle & 8. 140; SoUy v. Bath- 
bane, and Coekran t. Irlam, 2 Maule & B. 298, 
801; Boi/»on t. OoUi, 6 Maule & S. 14; Qray v. 
Agneie, 90 lU. 810; NeuMd v. Wright. 4 Bawle, 
190; BodriffVM v. Heffeman, S Johns. Cb. 417; 
Merehanti Nat. Bank v. TrmAolm, 18 HeUk. 
020; Kauffman t. Beasley, 54 Tcz. 068. 

And no court has more strictly maintained 
Ibese llmitaUoDS on the factor's authority than 
thb Supreme Court of Missouri. 

Benny v. BJiadei, 18 Mo. 147; Benny v. Pe- 
prom, 18 Mo. 191;IP?i«fcr v. Qtcan,6eMo.89. 

A factor cannot pledge the prindpal's gt>ods 
to tbe extent of Ui advances tneieon. 
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195 {26: 621); Thompmm v. Bigg*, 78 U. 8. B 
WaU. 668 (18:704); National Bant - " ' 
hairdt, 100 U. S. 666 (30; 7«6). 
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factorsto pledge their prindpal's roods 
admissible, being against the rule at law. 

Neicbdd T. WnglU, 4 Rawle, 19S. 

A partner is no more entitled to dispose of 
the partnership goods to pay or secure his own 
debt, or that of another film of whldi he la a 
member, than a factor is so to dEspoee of his 
principal's goods. 

Bogen v. BatJiOor. 87 U. 8. 12 Pet. 221 01: 
1068J; Dab v. Baltey. 16 Johns. 34; Snailhy. 
Burridge, 4 Taunt. 684; Breaeter t. MoU. 4 
Scam. 376; EeUet/ v. OreenUqf. S Story, 98. 

TheBank'scasels in noway fortlGed by the 
Missouri Statutes In regard to bills of lading 
and warebouse recdpts. 

See Steiger t. Third Nat. Bank, 2 McCrwry, 
494; 8. a 6 Fed- Rep. 069; Bhaa t. B. B. Oo. 
101 U. B. 557 (25: 692). 

The Bank can derive no aid from tlihet Mo- 
tion of the Act of 1869. because neither the 
bills of lading nor the warehouse recdpts for 
the cotton are found to have been transferred 
to it by written Indorsement tbcreoc. 

Erie & Pae. DigpatcJt Co. v. St. Louie OotUm 
Compreet Co. 6 Mo. App. 172; Fourth Nat. 
Bank v. Same, 11 Mo. App. ZXi; Smith y. Sat 
Oountg. 78 U. S. 11 Wall. 139 (30; 108). 

Meeeri. fa,me» Ha-eenuan and Fr»nlt 
Hasemuui, for defendant in error: 

There was no conversion so as to make tha 
Bank liable. Consignota' failure to demand 
the goods while in tbe hands of the Bank dft- 
feats their claim. 

BoaeA v. Turk, Hdsk. 708. 

The demand notes of J. H, Dowdl A Co. 
havlne been paid by check of the latter on 
theh- deposit account with Che Bonk, after tbe 
sale of the cotton, such payment Is valid and 
effectual, although Do welf & Co. mny not have 
been authorized to pledge, in the first Instunce, 
tbe bills of lading and warehouse recdpla as 
security for such tiemand notes. 

Tbe relative obligations between a bank and 
Its depositing customsrs are simply those of 
debtor and creditor, 

Folei/ V. Hill. 2 H. L. Cas. 28; ^E(ao Nat. 
Bank v. Fourth Nat. Bank. 46 N. Y. 82; Boy- 
dea T. Bankof Cape Fear, 65 K. C. 18; AOtn 
V. Fourth Nat. Bank, 5 Jones & 8. 137; Bu- 
cAanan F. Oil Co. v. Woodman, 1 Hun, 639; Mat- 
ter of Franklin Bank. 1 Paige, 249; Bhan£» 
Bank y. Rieley, 111 U. 8, 125 (28; 374); Thomp- 
eon T. Biggi, 73 U. 8.5 Wall. 078 (18: 70ft; 
Marine Bank y. Fulton Bank, 89 U. 8. 8 Wall 
258 (17: 785); Bank of the Bepviilic t. Miliard, 
77 IT. B. lOWalL 152 (19: 697): OulKm y. Sap- 
tnge Intt. 84 U. 8. 17 Wall. 100 (81: 618). 
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Whan the propeitj was sold, the factor h^ 
«ame the debtor of the cooaigQors only. 

Vaa Y.Durani, 7 Allen, 408; darky, Mood^, 
17 Mass. 145. 

The usage and custom at St^ Louis make the 
trausaction valid. 

L'/usmU 7. LippineoU, 6 Serf. & R 886: 8, 
C. 1 Am. Lead. Cas. Hare & Wall. ed. 686; 
DoisU ▼. Napier, 1 McCord, 1; Martini y.Cdet, 
1 iAIaule & S. 147. 

An authority to sell is authori^ to deal ac- 
«onling to the usage of trade. 

Ewifu ▼. PifUer, 2 Oall. 18; Stoir, Ag. g 118. 

Allen <&I>owell, through Dowell, authorized 
<be transactions now caUed in quei^on and are 
concluded by them. 

Locks Y. Lewis, 124 Mass. 1. 

The Missouri Statutes authorize and Talidale 
the transactions between DoweU & Oo. and 
the Bank, so far as the rights of the Bank are 
concerned. 

,,^. Mr, JitetUe Qvmi^ deliyered the ophilon of 

l^"J <he court: 

When a Jury is waived in wrltinff, and the 
case tried by the court, the oourf s finding of 
facts, whether general or special, has the same 
effect as the veraict of a Jury; and although a 
bill of exceptions is the only way of presenting 
niHnjp made in the progress of the trial, the 

Suestion whether the facts set forth in a special 
nding of the court, which is equivalent to a 
speciaT verdict, are suffldent in law to support 
the Judgment, may be reviewed on writ of error 
without any dUI of exceptions. Act of March 
8, 1865. chap. 86, § 4, 18 Stat. atL. 601; Rev. 
Stat a^ 648, 700; French v. Edward; 88 U. S. 
21 Wdl. 147 [22:584]; Ex parte French, 91 U. S. 
428 [28:2491. The question whether the facts 
found by the court in the case at bar are suffi- 
cient to support the Judgment below includes 
the several questions of law affecting the merits 
of the case. That Judgment is for more than 
$5,000, which is sufficient to give this court 
Jurisdiction in error. Act of February 16, 1875, 
chap. 77, § 8, 18 Stet. at L. 816. It is therefore 
unnecessary to consider whether those questions 
are duly stated in the certificate of division of 
oi^ion, within the rule affirmed in WiUiatM- 
port Bank v. Knapp, 119 U. 8. 857 ran^,446]. 

The leading facts of the case, as found by the 
circuit court, are as follows: 

The original acUon was on a promissory note 
made by the defendants, payable to the order 
of J. H. DoweU & Co., and by them indorsed to 
the plaintiff Bank. J. H. DoweU «& Ck>. were a 
partnership of cotton factors at St. Louis, in 
which DoweU was the active and managing 

Sartner. DoweU was also a partner with the 
ef endants, under the name of Allen & DoweU, 
in the working of a cotton plantation in Ar- 
kansas. 

The note in suit was made and delivered by 
the defendants to the pavees, their factors, to 
enable them to raise funds to furnish supplies 
for working that plantation, and under an agree- 
ment between the parties that the note should 
[81] be taken up and paid by the factors out of the 
proceeds of the cotton crop of the plantation 
for the coming season, when receivea and sold 
by them. That crop was consigned to the fac- 
tors under that agreement, and its proceeds were 
more than suffident to pay this note and all 
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other diargei of the facton. It Is ool doubted 
that upon these facts the makers would have a 
complete defense to the note in the hands of 
the payees. 

But before the maturify of the note, the 
payees had it discounted by, and indorsed and 
deUvered it to the plaintiff Bank, with which 
they kept thedr deposit account, and of which 
they from time to time borrowed lar^e sums of 
money. As soon as they received the bills of 
lading of cotton consigned to them as factors 
by the defendants or by other persons, they de- 
livered those bills to the Bank, which thereupon 
save them a credit, in their deposit account, of 
$40 for each bale, and took their note for the 
amount, payable on demand, wi^ interest On 
the arrival of the cotton it was delivered to ware- 
housemen, who gave receipts undertaking to 
deUver it to bearer, and these receipts were de- 
livered to the Bank in exchange for the bills of 
lading, which were surrendered and canceled. 
There was no evidence that either the bills of 
ladinff or the warehouse receipts were indorsed 
in wntinff. The Bank knew that the payees of 
the note m suit were factors, and that tney held 
the cotton as such. It did not know and made 
no inquiry as to the ownership of any of the 
cotton, or the dealings of the factors with the 
owners, or the state of accounts between them. 

The cotton was sold in the f oUowing man- 
ner: Uie facUws negotiated sales by means of 
samples, and fixed Uie price and other terms 
of sale. The Bank received the whole price 
from the purchasers, and deUvered to them the 
warehouse receipts, and credited the factors 
with the amount received, but at the same time 
and as piurt of the same transaction, required 
them to draw, and they did draw and deliver 
to the Bank, their checks for the amount of 
their demand notes held by the Bank. After 
aU tiie ootton had been sola, thei:^ was a large 
balance of account due from the factors to the 
Bank. 

The substance of the transaction between the 
factors and the Bank in regard to the cotton 
was that the factors delivered the bills of lad- 
ing and warehouse receipts to the Bank, to se- 
cure the repayment of money lent them by the 
Bank, and thereby made a pledge of the cotton 
to secure their own debt; Im, Oo, v. Kiger, 103 
U. S. 852, 856 [26: 488. 484]; and that the Bank 
sold, on terms negotiated by the factors, the 
cotton so pledged to it, and received the price 
from the purchasers. The notes and checks 
which passed between the factors and the Bank 
were but forms to carry out the main purpose 
of the transaction between them, and did not 
change its nature or effect. 

By the common law, a factor or agent for sale 
has no power to pledge, whether the owner has 
intrusted him with the possession of the goods 
themselves, or with the symbol of them, as by 
consigning them to him by a biU of lading in 
which lie & consignee or indorsee. 2 Kent, Com. 
025; Kinder v. Shaw, 2 Mass. 898; Warner v. 
Martin, 52 U. S. 11 How. 209. 224 [13: 667, 673]; 
PUillips V. nuth, 6 M. & W. 572, 596; CoU v. 
N&rt/itoeetem Bank, L. R 10 O.P. 854, 863. And 
such was the law of Missouri before the passai^ 
of any statute upon the subject. Bennuv. 
Khodee, 18 Mo.l47; J9^nyT.Pp^ram,18Mo.l91. 

The essential difference between a power u$ 
sell and a power to pledge is well brought out 
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In a recent case In the Houseof Lords by Lord 
ChanMor Sdbomfi, who said: " It is mani- 
fest that when a man is dealiucr with other peo- 
ple's soods, the difference between an authority 
to seU, and an authority to mortgage or pledge, 
is one which may go to the root of all the mo- 
tiyes and purposes of the transaction. The ob- 
ject of a person who has goods to sell is to turn 
them into money; but wnen those goods are 
deposited by way of security for money bor- 
rowed, it is a transaction of a totallv different 
character. If the owner of the goods does not 
get the money, his object arid purpose are sim- 
ply defeated; and if, on the other hand, he does 
get the money, a different object and different 
purpose are substituted for the first; namely, 
that of borrowing money aud contracting the 
relation of debtor with a creditor, while retain- 
ing a redeemable title to the goods, instead of 
exchanging the title to Uie goods for a title un- 
[33] accompanied by any indebtedness, to their full 
equivalent in money." Giiy Banic y. Barrmo, 
L. R. 5 App. Cas. 664, 670.* 

The weight and beuringof the cases cited at 
the bar, upon the construction of the Statutes 
of Missouri, annexed to the finding of facts, 
cannot be properly appreciated without keep- 
ing in mind the provisions of the varioua stat- 
utes under which those cases arose. 

The English Factors' Act of 6 Geo. lY., c.94, 
passed in 1825, enacted in section 2 that any per- 
son intrusted with and in possession of any bill 
of lading, warehouse receipt or other like docu- 
ment, should be deemed and taken to be the 
true owner of the goods described therein, so 
far as to give validity to any contract made by 
him with other persons for the sale or disposi- 
tion of the goods, or for the deposit or pledge 
thereof as a security for advances made by them 
"upon the faith of such several documents or 
either of them;" provided such persons had no 
notice, by such documents or otherwise, Uiat 
the person intrusted as aforesaid was not the 
actual and bona fide owner of the goods. 

The New York Factors' Act of 1880, chap. 
179, based upon the Act of 6 Geo. lY, provided 
in section 8 that every factor or other agent in- 
trusted with the poraeBsion of any bill of lading, 
custom-house permit or wu^ouse-keeper's re- 
ceipt for the delivery of merchandise, and every 
sudi factor or agent not having the documen- 
tary evidence of title, but intrusted with the 
possession of any merchandise for the purpose 
of sale, or as a security for any advances to be 
made or obtained thereon, should be deem^ to 
be the true owner thereof, so far as to give 
validity to anv contract made by him witti any 
other person for the sale or diposition of the 
merchandise, for any advances made by such 
other person " upon the faith thereof." It will 
be observed that this section did not in terms 
repeat the proviso of the corresponding section 
of the English Act. 

But before the enactment in Missouri of any 
of the statutes cited in argument, the construc- 
tion of this section of the New York Statute 
had been settled, by decisions of Uie highest 
courts of that State and of this court, to be that 
the words "on the faith thereof "were not to 
[34 J be referred to ' 'merchandise," or to its symbols, 
but to the words '^shaU be deemed to be the 
true owner thereof." In the l«Euling[ case, Mr. 
JiuUee Bronson, q>eaking for Oh$rf Juttieo 
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Nelson, Mr, Juitiee Bcardsloy and himself^ 
said: "The obvious meaning is that the factor 
or other agent who has been entrusted with 
certain documentary evidence of title, or with 
the possession and ostensible ownership of the 
property, shall be deemed the true owner, so 
far as may be necessary to protect those who 
have dealt with him 'upon the faith thereof;' 
that is, upon the faith, induced by the usual 
indicia of title, that hq was the true owner of 
the proper^. The second section of the Brit- 
ish Statute, which answers very nearly to the 
third section of otir own, contains a proviso 
which expressly saves the rights of the true 
owner where the pledgee hc^ notice that he 
was dealing with an agent; and our statute, 
thotJgh framed in a different manner, was evi- 
dently desired to produce the same result 
It is impossible to suppose that the Legislature 
intended to enable the factor to commit a fraud 
upon his principal, by pleddng. or obtaining 
aavances upon the goods for his own purposes, 
when the pledgee or person making the ad- 
vances knew that he was not dealing with the 
true owner." 8iewM v. Wilson (1844). 6 Hill, 
512. 614; 6. 0. in Court of Errors (184^, 8 
Denio, 472; Warner v. Martin (1850), 52 IT. S. 
11 How. 209, 228 [18: 667, 674]; CoveU v. ffiU 
(1852), 6 N. Y 874, 880; OartwngM v. WU- 
merding (1862). 24 N. Y. 621, 534; Dom v. 
Oreene (1862), 24 N. Y. 688, 642. See also 
nowland v. Woodruff (l^th), 60 N. Y. 78, 79, 
80; First Nai. Bank v. Shaw (1874), 61 N. Y. 
288,801. 

If the liM^ifllature of Missouri had adopted 
the words of that provision of the New York 
Factors' Act, the meaning of which had been 
thus settled on full consideration by the highest 
Courts of that State and by this court, there 
would be the strongest ground for holding, in 
accordance with a familiar canon of con- 
struction, that it had enacted those words with 
that meaning. CaVicart v. Robinson^ 80 U. 
S. 5 Pet. 26^ 280 [8: 120, 1261; McDonald y. 
Howy, 110 U. 8. 619, 628 [28: 269, 271]: Con^ 
numweaUh t. Eartnett, 8 Gray, 450; 8oruM$ 
▼. Blair, 44 IGss. 406; Wiwisrv. Za/un,l» 
Wis. 188, 205. 

But the Statute of Missouri of Maitdi4, 1869, 
differs widely, in language and in purpose, 
from the New York Factors' Act of 1880. and 
was apparently derived, through sections 6 and 
9 of the Missouri Statute of March 10, 1868, 
from the Statute of New York of 1858, chap. 
826, entitled "An Act to Prevent the Issue of 
False Receipts, and to Prevent Fraudulent 
Transfers of Property, by Warehousemen, 
Wharfingers and Others." as amended by the 
Statute of that State of 1859, chap. 868, ex- 
tending its provisions to biDs of lading. None 
of these provisions of the Missouri Statutes are 
limited or even addressed to factors or other 
agents authorized to sell the goods of their 
principals, and intrusted for that purpose with 
the possession either of the goods, or of ware- 
house receipts, bills of lading or other similar 
documents in which such affents are named as 
consignees. But their leading object is to 
regulate the manner and effect of transferring 
warehouse receipts and tdlls of lading by in- 
dorsement. 

By section 6 of the Statute of Missouri of 
1868 (f oUowing almost word for word the SUU- 
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utes of New York of 1868, cbap. 826, g 6, and 
1809, chap. 868), it was enacted that warehouse 
leceipts or bflls of lading " May be transferred 
by endorsement thereon, and any person to 
whom the same may be transfernd shall be 
deemed and taken to be the owner of the 
goods, wares, merchandise, ffrain, flonr, or 
other produce or commodity, tnerehi specified, 
so far as to give yalidity to any pledge, lien, or 
tranter, mi2e or created by such person or per- 
sons," that is, by the indorsee before mentioned; 
and by section 9, warehouse receipts and bills 
of lading were made " negotiable by endorse- 
ment in mank, or by special endorsement, in the 
same manner and to Uie same extent as bills of 
exchange and promissory notes." Missouri 
Laws 1868, pp. 12, 18. 

By section 8 of the Statute of 1869, those sec- 
tions of the Statute of 1868 are repealed. But 
section 1 of the later statute substantially re- 
enacts section 9 of the earlier one, substituting 
for the words "by endorsement in blank or by 
spedal endorsement," the words " by written 
endorsement thereon and delivery," and omit- 
tbig the words "and to the same extent;" and 
section 2 re-enacts section 6, with the substitu- 
tion, for the words "by endorsement thereon," 
[861 (Xf the words "Ifj endorsement in writing there- 
on, and Uie delivery thereof so endorsed," and, 
for the words "by such person or persons," of 
the words " thereby, as on the faith thereof." 
HlBsouri Laws 1869, p. 91. 

The principal provisions of the Statute of 
1869 then,Q^ to all warehouse receipts and 
bills of lading (except those which hiftve the 
words "not n^tiaole" plainly written or 
stamped upon thcdr face), are, first, that they 
are ''made negotiable by written endorsement 
thereon and delivery, in the same manner as 
bills of exchange ana promissory notes;" and, 
second, that any person " to wnom the same 
may be transf eirea shall be deemed and held 
to be the owner of the goods," "so far as to 
give validity to any Pledge, lien or transfer, 
given, made or cieatea thereby, as on the faith 
Siereof." 

The first provision, while it doubtless gives 
the indorsee the right to sue thereon in his own 
name, does not, for the reasons f uUy stated by 
Mr. Jtutiee Strong in delivering the judgment 
of this court in Bhaw r. R R. Ch, 101 U. S. 
667 [26: 892], attach to such an indorsement of 
the symbol of property the same effect which 
the common law gives to the indorsement of a 
bQl of exchange or promissory note for the 
payment of a sum of money, nor confer upon 
persons making, upon a bill of lading indorsed 
m blank by the owner, an advance ox money to 
a subsequent indorser whom they have reason 
to beUeve not to be the owner, the right to hold 
the goods against the true owner. 

The second provlBion does not jnpear to 
have been brought to the notice of this eourt in 
that case, and presents more difQculty. It dif- 
fers from the provision of the Factors' Act of 
New York, construed by the courts of that 
State and by this court in the cases before 
dted, in several important particulars: 1. Any 
person "to whom the same may be transferred ' 
nnstead of any person by whom it is trans- 
ferred) "shall be deemed and held to be the 
owner." 2. The ensuhig qualification is, "so 
ftf as lo give yalidily to any pledge, lien or 

190 U.S. 



transfer, given, made or created thereby," 
which last word cannot possibly be referrcn to 
anytiiing but the transfer aforesaid. 8. The 
words '^as on the faith thereof " followed di- 
rectly afterwards, without any intermediate 
mention of advances made by the transferee. 
In short, the New York Factors' Act declares r^tfj 
that any agent entrusted with the possession of 1-^ ' ^ 
goods, or of the symbol thereof, shall be deemed 
to be the true owner, so far as to give validity 
to a pledge made by him to another person for 
advances made by the latter "on the faith 
thereof;" but the Missouri Statute only de- 
clares that an indorsee of the symbol of prop- 
erty shall be deemed to be the owner, so far 
as to give vididity to any pledge made to him 
by sudi indorsement "as on the faith thereof." 
The diflScolty arises from the introduction of 
the words "on the faith thereof," borrowed 
from the Factors' Acts, into a statute relating 
to the negotiability of warehouse receipts and 
bills of lading, without sufficient regard to the 
difference in the terms and the objects of the 
two clnsspfi of statutes. 

It may wdl be that, upon a view of the whole 
provision, it protects only bona Jlde indorsees. 
W/nOoek v. Hafj, 68 N. Y. 484, 487; Stsiffer v. 
Third Nat, Bank, 2 McCn^, 494, 496. Bu^ 
it is by no means clear that tine mere fact that 
the indorsee of the bill of lading or warehouse 
receipt knows that the indorser is a factor and 
holds the goods as such is sufficient proof of bad 
faith. Under the EngliBh Factors^ Act of 6 & 
6 Vict c. 89, extending the provisions of the 
Act of 6 Geo. FV, and protecting those advances 
only, which are **maae bona nds and without 
notice that the agent making" the pledge "has 
not authority to make the same, or is actinq 
malaflde in respect thereof against the owner 
of the goods, it has be^i hem by the highest 
authorities that knowledge that the agent mak- 
ing the pledge is a factor, without further 
notice that he is acting mala fltfs and beyond 
his authori^, does not deprive the pledgee of 
the protection of the statute. NavuMato v. 
Bnninriffff, 1 Sim. N. 8. 678, and S, 0. 2 D. 
M. A G. 441; Vkker$ v. HerU, L. R 2 H. L. 
Sc. 118; KaUmbaeh v. Lewi9, L. R. 10 App. 
Oas. 617. Yet it mav be (doubted whether re- 
ceiving,from persons known to be factors and to 
hold property as such, a pledge of the sjrmbols 
of the prop^ty, to secure the payment of the 
general balance of their bank account wilii the 
pledgee, is consistent with good faith. 

We have considered the question of the effect 
of the words "on the faith thereof," as used in [38] 
Missouri and elsewhere, at some length, because 
of the large space devoted to it in the argu- 
ments of counsel, and in order to put the whole 
matter in a clearer light But it is not neces- 
sary to express a decisive opinion upon the 
meaning of those words, as they stand in the 
Missoun Statute of 1869, because upon a nar- 
rower ground it is quite clear that tnat statute 
affords no protection to the plaintiff. 

That statute applies only to transfers of 
warehouse receipts and bills of lading by "en- 
dorsement in writing thereon and the delivery 
thereof so endorseoL" The finding of facts 
contains this statement: "It is not shown 
whether or not the biUsof lading or the ware* 
house receipts or any of them were endorsed 
in writing by J. H. Dowell & Go., or by any 
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ozpiunM br Ui« facta, also fouua and stated, 
that npon the deliveiv of the warehouM ra- 
«elpta to the Bank the Ulli of lading were 
amtniideied and canceled, and that the ware- 
home nceipis ran to bearer, and were therefore 
probably not Indorsed. But whatever be the 
explanatioa, the fact remains that it was not 
proTed, ud cannot be presumed, that either 
the bull of lading or the warehouse receipta 
were indorsed in wrltjnc, aa required by the 
■tatute; and no bcMer tilM passes by a tranafer 
audi indo ""*" 



"S^ 



<rf the eymbola without audi indorsem 



(than 



by a deUveiT of the gooda which they r^re- 
■ent Bict v. Outltr, IT Wis. 863, SN: J»r> 
fe&mt T. Oannet/. OS Mass. MS; Erit A FOeifie 
I)itpateh(b.r,8c,Laui*ile. Cb. SHo.App. ITS; 
Fourth Jfat. Bank t. St. Louia ttC.Oo. 11 Uo. 
App. SS3. 

The dedslon in Price t. Witcontin F. A M. 
In*. Co. 48 Wis. S«T, on which (he plaint 
much relied, was based both upon a warehouse 
reodpt Act differing from tbat of Missouri in 
allowing the doctnnenta to be tiansferred "by 
delivery, with or without endorsement," and 
In not oontaining the words "as on the faith 
(hereof ; " and also upon other gronnds fncon- 
siatent with the Judgments of thU ROuit In 
mmw T. Jforti'n, and Siav) t. A £.&. be- 
fore cited. 

The Statute of Missouri of March 28, 18T4, 
affixing a heavy penalty to the negotiation oi 
pledge of bills of lading or warehouse receipts 
by an agent or consignee, without the written 
authority of the owner or consignor, does not 
change (be law as to the validity of the transfer 
as between individuals. A transfer by an agent, 
that before was valid as between his prindpu 
and bis transferee, la not Inralldaled by the 
statute. Oo/rAner v. Ga^, 1 Allen, 602. And 
with even stronger reason a transfer thai was 
wholly invalid before Is not rendered valid by 
being made a criminal offense. The proviso 
that any consignee or agent, lawfully possessed 
of a bill of lading or warehouse receipt, may 
pledge it to the extent of raising suffldent 
Dieuns to pay charges for storage or shipment, 
or lor advances dnnn for by tbe owner or con- 
sigDOr, has no application to this casei because 
this pledge was not made for either of those 
purposes, but to secure the factor's own debt 
to the pledgee. 

Factors having no power, by the law of Mis- 
•ouri, to make a pleage of the goods of thdr 
principals by a tranafer, without indorsement 
\a wntiag, of thebllli of lading or warehouse 
recdpts, the finding of the drcuit court, that 
tbe transacUons between the factors and ttie 
plaintiff "were all according (o the general 
usage of trade between banks and cotton fao 
tors at 8k Louis," cannot aid tbe plaintiff; be- 
cause the Osage attempted to be set up was not 
shown to have been known to the defendanta 
or to other owners of cotton; and because it 
was contiat? lo law. In that it undertook to 
«lter the nature of the contract between the 
factors and thdr prlndpals, which autboriiea 
them to sell, but not to pledge, and in that it 
wonld mislain a tdedge t^ a nctor of the goods 
«f several prindiMtU to secure (be paymentof 
bis own general balanos c< account to a third 
«T8 



Ml, Sarnord v. KaOogn 77 tJ. S, 10 Wall. 

^_ ,18 : 9871 ; /rtnnv. fftHtar, 110 U. 8. 460 

38 : 336] ; Stwbold v. Wright. 4 Rawie, 193; 

' ■ -IT. MariAaU. 47 Ata. 868; Leuekharfr. 

8 BIng. N. C. 99; a a 8 Scott, SSI, 

_Ioiteea. IMj BMntm t, MMeU, L. R 

7H. L.803. 

Nor Is the further foc( found Uiat Dowell, 
tbe active member of the firm of J. B. Dow- 
ell & Co., tbe factors, was also a partner wlUt 
the defendants In the working of the planta- 
tion at all material; because ne had not been 
held ont by the defendants as the owner of the 

-irty, or as aotliOTiied by them to dispose 

otnerwiae than as a factor, and was not 
undentood by the DlaintiS to be acUng In any 
other capad^. i&mn t. Batehtlor, 87 U. 8. 
U Pet. SSI 19 : IO«t] ; Lock* r. leuit. 1S4 
~'asB. 1. 

Although the genersl relation of a bank to 
Its depodtor is tbat of debtor and creditor, yet 
when, as in this case, a factor, holding property 
In trust for hl> prindpal, Iranefere it to a buiK 
which has notice of the c^tadty in which he 
hdds it, the principal may assert his right in 
the propern against the bonk, either by inde- 
pendent Buu, or by war of defense to an action 
by tbe bank against bim. The defendants in 
this case were Uierefore mtitled to have the 
proceeds of (heir property, so recdved by the 
plalotifl, applied to the payment of the note In 
suit IfatioiuU Bank t. int. Go. 104 U. 8. 64 
[^ : 6981 ; Baker v. 2fea Tork Nat. BtA. 
Bank, IM N. T. 81; St. Louie Bank v. Bon, 9 
Mo. App. 899. As those proceeds are found to 
have been more than suEBdent to pay and sat- 
isfy this note and all other charges of tbe fao- 
tora against tbe defendants, the plaintiff cannot 
maintain this action. 

All the Ua» of tbe case being ascertained by 
the spedal finding of the <x>urt below, as they 
would be by the special verdict of a Jury, there 
is no reason for awardlnga new trial, but then 
must be a general Judgment for the defendants. 
FoH BfoU T. Hideman, US U. S. 150 [38 ; 
636]. 

JvdgmtTU r m er m d, and earn remandtA to At 
Oireuit (hart, teith dirtetiiin* to enter .fudgfima 
fortha original O^endont*. 

Tme copy. Te«t: 

Junes H. HoKeaoej. Gtetk, Bo^ Oonr^ C. B 
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IN BRROR to the Bnprame Ccnirt of the Suie 
of HlaiourL Baported bdow, 81 Ho. 074. 

Tbt, tail 

w oplnlot) <i the court 

Mr. Jsff. Chftadlar, for plaintiff in error: 

Tho plaintifl Id eiror wm depriTed of ttae 
•qnal pTot«cti~~ -•->--■--■■ . . . 

an adnmlAKe 

taoded to um bad be been tried In an; other 
pwt of tiie 8tat& 

Rt Jilt, 8 Mo. App. 
Ho. SS6. 

While the State ma^ preacrlbe bj law the 



Hich a law, ea Intimately aftecting the admin- 
tatradoQ of justice must, to be vdid or codbU- 
tlonal, operate eqaallT upon ereiT dtlcen of 
Uie State. 

ifa JiU, 8 Ho. App. SM. 

Br tbia sialute. 1 Mo. R. 8. % IMS, tbe ptos- 
ecution is primarflr permitted to set aside fif- 
teen. It may be, of the Terj beat men on tbe 
panel, some of whom the defendant mightpre- 
fer aa jurors to tir hla cause, thus deprivinK 
himof Lis right of choice to at least bctcq quaT 
ifled jurors to which he would be entitled un- 
der Um eoual (^leration of tbe general law. 

Generally and necenarlly, ta enlargement of 
tbe nnmber of peremptory cballengee allowed 
the State in capital caaea detracts from the ad- 
nntages of tbe accnaed, and magnidea his dan- 
ger, while at the same tbne It multiplies tbe 
chances of the State for conriction. 

Jfr. B. G. Boone, Attf-Gm. qf Uimuri, 
for defendant In error: 

Section 1902, Revised Btatutee of Mlsaouri, 

'■ — ' a special law. Plaintiff' 

I the ec|ual protection of 
its existoDce, 

Stater. TolU.llMu.tSO; SfaUY.Onvmann, 
76 Mo. 840; Ruthttford v. Jeddtn*. 83 Mo. 888. 

Perempiory challenges of Jurors are under 
legialatlTe con trot. 

Stoke* T. Pamle, 58 N.Y. IM; Woifer t. Fto- 
pj«, 83 N. T. 147; Oommonweattht. WalA, 124 
Hasa. 82; Sartzell y. CommomctcUth, 40 Pa. 
462; Jvna v. Stat* and Boon v. &al» 1 Qa 
610. 618; Budgint v. Slate, 2 Ga. 173; StaUv. 
Wilton, 48 N, H. 8«8; OmmonmaltA T. Doriej/, 
ana if-,_ iin " 



108 



I. 41S, 



Tbe constltnilonality of .•tntutw regulating 
challenge, when questioned, has unitornily 
been upheld. 

BartieU t. OommtmiBtalth, 40 Pa, 463; Wait- 
t»n T. GamntoniteallA, 16 B. Hon. 10; Jonet t 
State, Boon t. State and Hadgint t. State, tupra. 
'"] Mr. Jtutice Field delivered tbe opiolon of 

diecouK: 
120 U. 8. 
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allowed fifteen. Rer. BtaL Mo. ^ liMO, IWS. 

The plaintiff In error, John Bayes, was 1^ 

dieted in tbe Criminal Court of Bt Louis, s 

city of over 100,000 inbabitanta, by Ita gnud 



Ullbgoi 



August, 1881; and was tiled in April, 1683, and 
convlcled of murder In the first dignt. A new 
trial having been obtained ftom tbe Suprema 
Court of tbe State, he was again tried In Jann- 
an, 188S, and convided, as on tbe first ixUL 
ol murder In the first degree. Jodgment n 
death followed. Cn appeal to the Supremo 
Court of the State, the ludgment was affirmed, 
and the case is broug}it before us on error, 
upon tbe aiugle ground that— by the law of 
Missouri providing that, in capital cases, in 
cities having a population of over 100,000 In- 
habitants, the State shall be allowed fift«enpei> 
emotory challBnses to jurors, wbllat elsewhera 
in Missouri the State is allowed fn aucb cases, 
only eight peremptory challenges— tbe accnaed 
is denied (he equal protection of the laws en- 
joined by tbe Fourteenth Amendment of the 
ConaUtution of the United States. When tbe 
jurors were summoned for tbe trial, and before 



Stale's peremptory challenges to eight, object- 
ing to its being allowed more than that num- 
ber. But the motion was overruled, and the 
accused excepted. And on the trial, against 
bis protest and objection, tbe State challenged, 
peremptorily, fifteen of tbe fOTty-seven quali- 
fied Jurors. 

The CoQstltutioaof Missouri, and, Indeed, of 
every Stole of the Union, guarantees lo all per- 
sons accused of a capital offense, or of a felony 
of lower grade, the right to a trial by an Impar- 
tial juTT, selected from the county or cl^ 
where the offense la alleged to have beui com- 
mitted; aod this Implies that the jurors aball ba 
free from all bias for or against tbe accused. 
In providing such a body of jurors the Stata 
affords the surest means of protecting the a» 
cused against an unlust conviction, and at the 
same time of enforong the taws against offend- 
ers meriting punishment. To secure such a 
body numerous leslalative directions are nece» 
sary, prescrihinK the class from whom the Jui> 
ors are to be t^n, whether from volera, tax- 
payers and freeholders, or from the mass of the 
population indiscriminately; ttie Dumber to ba 
siunmoned from whom the trial jurors are tv 
be selected; the manner in whidt their eeleo 
tloD is to be mode; the objections that may ba of- 
fered to those returned and how such obJecdoiM 
shall be presented, cooddered, and disposed of; 
tbe oath to be odmlnlsteiedlo those selected; tbe 
custody hi which they shall be kept daring 
the progress of the trial; tbe form and present- 
ation of their verdict; and many other pwdcu- 
AU these, Itmay be aald In Kenerol, are 
matten of legislative discretion. But to pre- 
scribe whatever will tend to secnre the Impair 
tiallty of jurors In criminal cases Is not oulj 
within the competency of dte Legislature, but 
Is ankong its highest duties. It iato beramam- 
&3» 
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bered ihat Bac\ impartiality requires not only 
freedom from any bias against tne accused, but 
also from any preludice i^ainst his prosecution. 
Between bim ana the State the scales are to be 
evenly held. 

Experience has shown that one of the most 
effectiYe means to free the Jury box from men 
unfit to be there is the exercise of the peremptory 
challenge. The public prosecutor may have the 
strong^ reasons to distrust the character of a 
Juror offered, from his habits and associations, 
and yet find it difficult to formulate and sus- 
tain a legal objection to him . In such cases the 
peremptory challenge is a protection against his 
being accepted. 

The number of such diallenges must neces- 
sarily depend upon the discretion of the Legis- 
lature, and may vary according to the condition 
of different communities, and the difficulties in 
them of securing intelligent and imputial Jur- 
ors. The whole matter is under its control. 
8toke$ V. People, 58 N.Y. 164;TfWter v. PeojOe, 
82 N.Y. 147, 159; OomnumtoeaUh v. JDorsey, 108 
Mass. 412, 418. 

Originally, by the common law, the Crown 
could chaUenge peremotorfly without limita- 
tion as to number. 6v Act of Parliament 
[71] passed in the time of Edward the First, the 
right to challenge was restricted to challenges 
for cause. But by a rule of court, the Crown 
was not obliged to show cause until the whole 
panel was caJ&ed. Those not accepted on the 
call were directed to stand aside. If when the 
panel was gone through, a fuU Jury was ob- 
tained, it was taken for the trial. If, however, 
a full Jury was not obtained, the Crown was 
required to show cause a|;ainst the Jurors who 
had been directed to stand aside; and if no suf- 
ficient cause was shown, the Jury was com- 
pleted from them. 

In this country the power of the Legislature 
of a State to prescribe the number of peremp- 
tory challen^ is limited only by the necessity 
of having an impartial Jury. In our large cities 
there is such a mixed population; there is such 
a tendency of the criminal classes to resort to 
them, and such an unfortimate disposition on 
the part of business men to escape from Jury 
duty, that it requires special care on the part 
of tne government to secure there competent 
and impartial Jurors. And to that end it may 
be a wise proceeding on the part of the Legis- 
lature to enlarge the number of peremptoiy 
challenges in criminal cases tried in those cities. 
The accused cannot complain if he is still tried 
by an impartial Jury. He can demand noth- 
ing more. Northern Pac. B, R, Co. v. Herbert, 
116 U. 8. 642 [29:755]. The right to chaUenge 
is the right to reject, not to select a Juror, fl, 
from those who remain, an impartial Jury is 
obtained, the constitutional right of the accused 
is maintained. In this case it is not even 
suggested that the Jury by which the accused 
was tried was not a competent and impartial 
one. He was allowed twenty peremptory chal- 
lenges, and it dv<^ not appear uat he exhausted 
them. 

The Fourteenth Amendment to the Constitu- 
tion of the United States does not prohibit legis- 
lation which is limited either hi the objects to 
which it is dhnected, or by the territory within 
which it is to operate. It merely reqmres that 
all persons subjected to such le^slation shall 
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be treated alike, under like circumstances and ^^ 
conditions, both in the privileges conferred >^'^] 
and in the liabilities imposed. As we said in 
Barbiery, Cbnnotf^, speaking of the Fourteenth 
Amendment: "Class legislation, discriminat- 
ing against some and favoring others, is pro- 
hibit^; but legislation which, in carrying out 
a public purpose, is limited in its application, 
if within the sphere of its operation it affects 
alike all persons similarly situated, is not with- 
in the Amendment" 118 U. 8. 27, 82 [28:928. 
925.] 

In Mtswuri v. Lewie, 101 U. 8. 22 [26.-9891, 
it was held that the last clause of the Amena- 
ment as to the equal protection of the laws was 
not violated by any dlveraity in the Jurisdiction 
of the several courts which the State might es- 
tablish, as to subject matter, amount or final- 
ity of their decisions, if all persons within 
the territorial limits of thehr respective Juria- 
dictions have an equal right in like cases, and 
under like circumstances, to resort to l^em for 
redress; that the State has the right to make 
political subdivisions of its territorv for muni- 
dpal purposes, and to regulate the& local gov- 
ernment; and that, as respects the administra- 
tion of Justice, it may establish one system of 
courts for cities and another for rural districts. 
And we may add that the systems of proced- 
ure in them may be different without violatini^ 
any provision of the Fourteenth Amendment. 

Allowing the State fifteen peremptory chal- 
lenges in capital cases tried in cities containinr 
a population of over 100,000 inhabitants fi 
simply providing against the difficultv of se- 
curing, in such cases, an impartial Jury in dtiea 
of that size, which does not exist in other por- 
tions of the State. So far from defeating, it 
may furnish the necessary means of giving that 
equal protection of its laws toall persons, which 
that Amendment declares shall not be denied to> 
any one within its lurisdiction. 

We see nothing in the legidation of Missouri 
which is repugnant to that Amendment 

The judgment of the 8upreme (hurt of that 
State, therltfore, ie affirmed. 

True OOP J. Test: 

James H. MoKenney, Clerk^Sap. Oomt, U. 8. 

Mr. JueUee Hfcrlan dissented. 



JAMBS HUJNTINGTON bt al., AsBtgneeft* [73] 
of William A. Saukdbbs, Appte.^ 

MABY P. SAUNDERS Aim WILLIAM A. 

SAUNDBRS. 

(See 8. 0. Beporter^ ed. 78-a2J 

Pleading— MUto charge w^e of bankrupt %Diih 
money received mm him—demurrer^ eue- 
tained. 

AXaH whloh seekstoohaiyethewtfsof abank- 
rupt with money received from him, but tells ta 
name an J fund now ezlstinff and does not seek a. 
dtooovery, answer under oath betoff nTpinnilj 
waived, held tMd on demurrer. 

[No. 111.] 
Argued for appeuanie, the court deeUning i^ 

hear further oral argument. Dee, tt, 18SS, 

Decided Jan. 17, 1S87. 
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APPEAL from the CSrcuit Court of theUnited 
States for the District of Massachusetts. 
I^ported below, 14 Fed. Rep. 907. Affirmed, 

The history and facts of the case suffciently 
•ppear in the opinion of the court. 

MT. Qw^rge W. P»rke» for appellants: 

A person who holds property or any kind 
transferred in fraud of creditors, and not as a 
bona fide purchaser for value, is constructively 
a trustee for thdr benefit, and is to be held 
accountable as a trustee. 

Peny^ Trusts, gS 149, 164, 165; Bean v. 
Smith, i Mason, 262; FUigg y. Mann, 8 Sumn. 
84; Stark v. Starre. 78 U. 8. 6 WaU. 419 (18 : 
980); Traderi Bank y. OampbeU, 81 U. S. 14 
WaU. 87 (20 : 832); VerHli^ii y. VereeliuB, 9 
Blatchf . 189; Schrenkeieen v. MUUr. 9 Ben. 65; 
Bolfe V. Gregory , De. G. J. & 8. 676; Brown y. 
Lunch, 1 Paige, 147; B>st y. SHger, 29 N. J. 
Eg. 658. 

Personal Judgments have sometimes been 
entered against transferees in fraud of creditors, 
when Uie property is not forthcoming. 

Murika v. Curley, 90 N. Y. 872. 

But the usual course is to decree an account 
as prayed in this case. 

Dunvhv ▼. Kleinmiih, 78 U. 8. 11 WaU. 615 
(20: 226); Bendrieka v. Bobineon, 2 Johns. Ch. 
TSMiBiggs v. Murrav, 2 Johns. Ch. 565; Hadbert 
y. Grant, 4 Mon. (Ky.) 580. 

The assiguees did not and do not propose to 
abandon pursuit of the secreted fund, but to 
foUow the same, and when as matter of fact 
its identity is established, to ask for its applica- 
tion to their trust. Money and paper secimties 
can be f oUowed, and it is not necessary to iden- 
tify the particular bonds, bills or coin, but only 
to identify the fund. The identity is a question 
of fact, not of law, --a matter for evidence. 

Perry, Trusts, §837; Lewin, Trusts, 8th ed. 
chap. XXX, § 2, 892; 2 Story, Eq. Jur. § 1258; 
U. 8. V. State Bank, 96 U. 8. 80 (24 : 647?; Nat. 
BankY, Tne, Co, 104 TJ. S. 54(26 :69d);ii»m^ 
V. GroyidilU, 2 De G. F. & J. 175; KnaioldmU v. 
HaUett, 18 Ch. Div. 696. 

The rule of foUowin^ trust funds has been 
applied to the constructive trust arising from a 
fraudulent conveyance. 

Clementt v. Moore, 78 U. 8. 6 WaU. 816 (18 : 
7W}. 

Equity has to adapt its remedies to the case, 
and to decide according to the special circum- 
stances. It requires only that degree of cer- 
tainty in pleading which the subject matter and 
circumstances a(unit 

Monteaouieu y. Sandye, 18 Yes. 802; Moore y. 
McKay, 2 MoUoy, 184; May y. Le Claire, 78 U. 
8. 11 Wall. 217 (20 : 50). 

Meeare, Emvry (7. HutMne and JavMe H. 
Young, tot appeUees: 

The biU should state the claim of the plaint- 
iff with accuracy and clearness. The material 
facts ouffht to be plainly yet succinctly allei^, 
and with aU necessary and convenient oertaintj 
as to the essential circumstances of time, place, 
manner and other incidents. 

8tory, Eq. PI. § 247; 1 Dan. CSi. Pr.868, 4th 
ed.; Price v. Coleman, 21 Fed. Hep. 857; Hazard 
y. Orietcold, 21 Fed. Rep. 178; Wormald v. De 
Lide, 8 Beav. 18; Byvee y. Byves, 8 Yes. 848. 

The present suit is peculiarly of such a nat- 
ure as to make the requirement of a speciflca- 
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tioo of the property which the plaintlflb seek 
to recover an indispensable one; for the present 
biU, being against a married woman to recover 
property received by her from her husband, 
will Ue only for the specific property sbowu to 
be in her possession. A judgment in personam 
for its value cannot be taken against her. 

Phivpev, Sedgwick, 95 U. 8. 8 (24 : 591). 

A plaintiff who seeks relief on the ground of 
fraud is held to stringent rules of pleading. 
And if it is sought to set aside the b^ of this 
Statute of Limitations on the ground that the 
cause of action has been fraudulently con- 
cealed, the plaintiff must in particular aver 
when and how the fraud was discovered and 
what the discovery is, so that the court may 
clearly see whether by ordinary diligence the 
discovery mighi not liave been before made. 

Woody, (&rpenter, 101 U. 8. 185 (25:807) 
Steame v. P^, 48 U. S. 7 How. 819 (12 : 928) 
Moore y. Greene, 60 U. 8. 19 How. 69 (15: 588) 
Beaubien v. Beaubien, 64 U. 8. 23 How. 190 (l6 
484); Badger y. Badger, 69 U. 8. 2 Wall. 95 (17 
88$; WoUeneak v. Beiher, 115 U. 8. 96 (29: 350) 
Marah v. Whitmore, 88 U. 8. 21 Wall. 178 (22 
482); Goddenr, Kimmell,9d U,B, 201(25: 481) 
LandadaU v. Smith, 106 U. 8. 891 (27: 219). 

The biU waives the oath of the defendants 
and seeks no discovery. And even if the biU 
prayed discovery, it would be no less incum- 
bent on the plaintiffs to make specific the charges 
they sought to establish by the evidence to be 
eUcited by the discovery. 

8tOTy, Eq. PI. 1^256; Byvea v Byvea, 8 Yea. 
848; Wormald v. DeLiale, 8 Beav. 18; Eaatlndam 
Co. V. Henchman, 1 Yes. Jr. 287. 

Mr. Jaatiee Miller deUvered the opinioQ of [79] 
the court: 

This is an appeal from the Circuit Court of 
the United 8tates for the District of Maasar 
chusetts. 

It was decided in that court upon a demurrer 
to the bill of complaint, that the demurrer be 
sustained and the oill dismissed. The bill was 
brought by the present appellants, as assignees 
hi lumkruptpy of William A. 8aunder8, aminst 
said William A. 8aunder8 and Mary P. 8aan- 
ders, his wife, and, after alleging that, by due 
course of proceeding, William A. Saunden 
bad been adjudged a bankrupt and the plain^ 
ifib appointed assignees of nis estate, it pro- 
ceeds to say that they have discovered, within 
one year, ^'and been first informed of facts and 
circumstances upon which they belieye, and 
therefore aver, that the said banlmipt, without 
consideration, transferred to and pia(»d in the 
hands of his wife, the said Mary r. 8aunder8, 
a large amount of personal property in the 
form of money, bonds, stocks and other securi- 
ties, none of which can your orators more par- 
ticularly describe, because all particular infor- 
mation is refused by the bankrupt and his wife • 
and the persons managing the property for 
them, ana because the same has been invested 
for income, and often changed in form by rein- 
vestment and in pursuance of devices for more 
effectual concealment." Then it is further 
averred that "said property is of the value of 
about forty thousand dollars, and was so trans- 
feired by said bankrupt to his said wife for the 
purpose of concealing the same from his credit- 
on and from these assignees, and to delay. 
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binder, and defraud bis creditors, he beiDff then 
deeply indebted, and to an amount whouj be- 
yond bis means and ability to liquidate and 
pay, so that he was hopelessly insolvent and in 
contemplation of bankruptcy." The prayer of 
the bill is 'Hhat said Mar^ P. Saunders, the 
respondent, may fully, truly and particularly 
answer this bQl. but not under oath, which is 
hereby waived, and for a decreejthat said prop- 
[60] ertv may be held to belong to the assets of 
saiSl WiAiam A. Saunders in bankruptcy, and 
the respondent compelled to transfer and aeliyer 
the property, or the proceeds thereof, in what- 
ever form existing, to the plaintiffs, as assets 
of the banbupt. and for further and other 
relief. 

The imperfections of this bill are very ob- 
vious. Counsel for appellants, conceding the 
doctrine of Phippiv. aedgwick, 95 U. S. 8 [24 : 
591], and TruH O.. ▼. Sedgtoiek, 97 U. S. 804 
[24 : 954], that a wife cannot be held liable to 
a persomd ludgment for money received of 
her husband during the marital relation, argues 
that this bill is an attempt to proceed against a 
fund in her hands; but as no particular fund is 
named, as no particular set of securities or de- 
scription of them is given in the bill.as no place 
is named where they are deposited, nor any per- 
son, even the wife, as holding them, as no real 
estate is mentioned as belonging to this fund, as 
the nature and character of the conversion 
made of the fund after it came to the hands of 
the wife is not set forth, it seems impossible to 
maintain such a bill as seeking to lay hold of 
and appropriate a particular fund coming from 
the bankrupt himself, or even the proceeds of 
such a funoL As was very pertinently asked 
by the circuit Judge in his opinion sustaining 
the demurrer, what relief could be given by the 
court, or what decree could be granted on this 
bill, if it were ttiken pro eo7\fes$o, no opposition 
heme made to it? 14 Fed. Kep. 907. It is not 
posMDle to see what decree could be made or 
what relief could be given. It is not a biU of 
diBcovery„bccau8e the answer under oath of the 
defendant is expressly waived. No interroga- 
tories are propounded to either of the defend- 
ants; no effort made to obtain from them, or 
either of them, by way of sworn answer, any- 
thing which could be used as evidence in the 
case. An issue of a general denial of the truth 
of the bill would leave nothing on which evi- 
dence could be introduced. It is in fact what 
is familiarly known as a * 'fishing bill." The 
plaintiffs afle^ no distinct fact which the de- 
fendants or either of them can be called upon 
to deny. The plaintiffs do not say positively 
that any of the allegations of the bill are true, 
but the substance of what they say is that they 
[81 ] ^^^^ received certain information which excites 
their suspicion; and this information is so vague, 
so uncertain and indefinite as it regards any 
• fund or any particular sum of money or bonds, 
or any time or occasion when tbey were placed 
in the control of the female defendant, that, un- 
less we are prepared to establish the proposition 
that whenever a married woman is suspected of 
having received money from her husband to 
the prejudice of his creditors, she must be 
brought up to answer, and not imder oath, as 
to what she has done with it, this bill must be 
held to be insufficient. 

In the case of Phippt y. Sedgwick [tvpra], 
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which to a case somewhat analogous to this, 
this court said: "While the Statutes of Kew 
York have recognized certain rights of the wife 
to deal with and contract in reference to her 
separate property, they fall far short of estab- 
Usning the principle tnat out of that separate 
property she can oe made liable for money or 
property received at her husband's hands, 
wmch m equity ought to have sone to pay hto 
debts. Ec^uity has been ready, where sucn prop- 
erty remams in her hands, to restore It to its 
proper use, but not to hold her separate estate 
liable for what she has received, and probably 
spent at his dictation. Such a proposition 
would be a very imjust one to the wife while 
under the dominion, control, and personal in- 
fiuence of the husband. In receiving favors 
at his hands, which she supposed to M the of- 
ferings of affection, or a proper provision for 
her comfort, she would be subjecting that 
which was her own, or which might afterwards 
come to her from other sources, to unknown 
and unsuspected charges, of the amount and 
nature of which she would be wholly ignorant 
It answers the demands of Justice in such cases 
if the creditor, finding the property itself in 
her hands or in the hands of one holding It 
with notice, appropriates it to pay hto debt. 
But if it to beyond hto reach, the wife should 
no more be held Itoble for it than if the hus- 
band himself had spent it in support of hto 
family, or even of his own extravagance." 

To thto principle we adhere; ana, as there to 
no statement or description or reference in thto 
bin to any fund now existing arising out of the 
bankruprs gift to hto wife, and no call for dis- 
covery in regard to any such fund, but an ex- 
press waiver of an answer under oath, fo* tMnk 

Vie biU woB properly dirnnimed. 
True copy. Test: 

James H. MoKenney, Otork, Sap. Oourt, U. 8, 



UNITED STATES, AppL^ 
e. 
SARAH S. RAMSAT, Widow in Community, 
▲KD ANNA E. WAGNER, Heir of Q. 
AuoAKDEB Rahbat, Deceased. 

fSeeS. 0. Beportar*B ed. tU-aBBt) 

Internal revenue^ttformer^s share under AeU 
of Canffreee— effect ef repealing Aet-^ietter <tf 
Secretary ef Treasury. 

The ludflrment of the court below for a share 
dahned by an Informer under the interoal revenue 
laws, involving the oonstruoUon of the repeoUnc 
Ant of 1872 as to the fees of inf ormen In cases in 
\^ jiioh the amount of the penalty was not then flzed, 
and the effect of a letter of tne Secretary of the 
Treasury to ajfirmed hii a divided court. 

pko. 1081.1 
Submitted Dee, iO, 1886. Aflrmed by divided 
court Jan. 27, 1887. 

APPEAL from the Court of Ohdms. Reported 
below, 21 Court of Claims, 448. 
Thto to an appeal from a judgment on de- 
murrer rendercKl by the court l^low in favor 
of the appellees against the United States for 
the sum oi $1,700. 
The facts are in substance, as follows: 
In pursuance of information given by G. 
Alexander Ramsay, now deceased, late of the 
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State of Loaisfana, in the year 1871, to the 
Commissioner of Internal Revenue, suit was 
instituted in the name of the United States 
against the Houston and Central Railway Com- 
pany, of Texas, for forty penalties of $1,000 
each, such penalties hdng for alleged frauds on 
the internal revenue of the United States. 

The suit was compromised in June, 1874, the 
railway company paying the sum of $16,694.08; 
$5,000 of this amount oeing in lieu of penal- 
ties. 

Mr. Ramsay, after the compromise of the 
suit, applied' to Uie Secretary <A the Treasury 
for payment as informer, under the provisions 
of section 179 of the Act of June 80, 1864, 18, 
Stat at L. 804, as amended by the Act of July 
18, 1866, 14 Stat, at L. 145. 

It appears from a letter of the Secretary of 
the Treasury dated November 6, 1885, and ad- 
dressed to George A. King, attorney for G. 
Alexander Ramsay, that, as shown by the 
records of the Treasury Department, the appli- 
cation of Mr. Ramsay for compensation 
was never formally rejected. The Secretary 
writes: 

"The record of the office on this point is 
that Mr. Ramsay was notified bv the Commis- 
sionor of Internal Revenue that he was not en- 
titled to the share for which he made applica- 
tion, because the Act of June 6, 1872, repealing 
Iz^ormers* shares, went into enect before the 
case in which he claimed the share had been 
compromised, and that the claim was merely 
marked ' too late;' that no finding or award was 
made, and that no letter of rejection was writ- 
ten by the Secretary to the cliumant." 

Mr. Ramsay not succeeding in obtcdning pay- 
ment from the Secretary of the Treasury, filed 
his petition in the court of claims, where it was 
dismissed for want of Jurisdiction. 14 Ot Gl. 
867. 

Subsequentiy the attorney of Ramsay wrote 
to the present Secretary <k the Treasury, re- 
questing him to take up said claim to ascertain 
as required by law whether the said Rsmsay 
was or was not the informer, to determine the 
share falling due to him as such under the 
terms of the said circular, and, having deter- 
mined the question, either to order the daim 
pidd or to refer it, under section 1068 R. S. to 
ttie court of claims for adjudication. It was in 
response to this request that the Secretary of 
the Treasury wrote said letter to Mr. lElnjg, 
dated November 6, 1885. In this letter the 
Secretary refused to comply with Mr. King's 
request either to pay the clium or to refer it to 
the court of claims. The Secretary states a 
fact which has never been disputed, and was 
recognized in the trial of Bam$ey v. u. 8,; viz. , 
that^'CJeorffe Alexander Ramsav was the tot in- 
former agtonst the Houston ana Texas Railway 
Company, and that the information given by 
hhn led to the recovery from said company of 
penalties amounting to i5,000." 

The Secretary assertea that he is not bound 
by the construction of the said repealing law 
made by his predecessor: "Nevertheless as the 
construction referred to has been applied, as I 
am informed, to a large number or cases, and 
has been acquiesced in from 1875 to the present 
time, I prefer not to set it aside without the 
authori^ of a Judicial construction, and there- 
fore I decline to award or order the pavment of 
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the share claimed by Mr. Ramsay in the above 
case." 

The appellees daim that said letter is a de- 
cision by the Secretary that Mr. Ramsay waa 
entitied to his share as informer, and that the 
same should be paid to them; that the refuse: 
of the accounting officers to pay in accordance 
with such fact is unwarranted, and the court of 
claims has Jurisdiction to enforce payment; thnt 
the decision of the Treasury Department that 
Mr. Ramsay was not entiUedto receive $1,700, 
by reason of the repealing statute aforesaid, is- 
wrong; and that notwithstanding such repeal- 
ing Act the informer's share under the Act of 
1866 is legally due claimant. 

The appellant claims that the subject matter 
of the claim is retjuduxUa; that the letter of the 
Secretary of the Treasury was not a formal 
adiudioMion; that said letter was in effect a 
refusal to comply with claimant's request, or 
to disturb the rmings already made by the dc- 
pardnent; and that the repealing Act of 1872 
left the claimant without legal remedy, the 
amount of the penalty not then having been 
fixed. 

Th« court below sustained the position of the 
claimants and entered Judgment in their favor 
for $1,700, as above state£ 

Mmn. A* BL OarlaAcU ^^6^ and £• 
P. Dewees. assistant attorney, for appellant: 

The court held in the Bamsap Ocue, 14 Ct. 
CL 867, that the power conferred upon the 
Secret^ of the Treasury by the Act of 1866, 
that he^'shaU determine wnether any daim- 
ant is entitied to any such share as above limited 
and to whom the same shall be paid," vested the 
exclusive Jurisdiction as to the determination 
of such facts in the Secretary of the Treasury, 
and the petition was thereupon dismissed. The 
point then decided is the point again raised bv 
the present petition and the letter exhibit. It 
is a controversy adjudicated. 

Hughes v. UlS. 71 U. S. 4 WaU. 287 (iS: 805); 
Packet Co. v. SidOes, 72 U. S. 6 Wall. 592 (18 : 
55m. 

'The ruling and decision of the Secretaiy of 
the Tr^isury that, by reason of the repealing 
Act of 1872, claimant is not entitied to inform- 
er's fees under the provisions of the Act of 1865 
is correct. 

Not only did no right vest in Mr. Ramsay 
prior to the date of me compromise, but the 
SeCTetary of the Treasury had the power al 
any time to deprive him of the benefit conferred 
upon him as hiformer by remitting the pen- 

tdty. 

Much stronger cases than the present have 
been decided adversely to informers by this 
court. 

OonflBoation CoMe, 74 U. S. 7 Wall. 454 (19 

1^ 

A defendant is discharged by the repeal of 
tli6 laT7 

ydrri$Y. Orocker, 54 U. S. 18 How. 429 (14. 
210); CT. 8, V. Mann, 1 Gall. 177 The fcection 
of the statute authorizing informers'-pay being 
repealed, the power of the Secretary to direct 
payment is, as a consequence, gone. 

The statute being repealed, no measure of 
damage exists. No Judgment can be rendered 
in a suit after th« repeal of the Act under which 
it was brought. 
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Bt parte McOardU. 74 U. a 7 Wall 506 (19 : 
264); Ncrrii v. Oroektfr, iupra; Ins, Co. v. 
mtchie, 72 U. 8. 5 WaU. 541 (18 : 540). 

As to effect of repeal of statutes, see Sedgwick 
on Statutory ana Constitutional Law, 129 
etaeq. 

Messrs. Qeorge A* Kinip and William 
W. Handlin. for appellees. 

Mr. Chitf Justice Waiie announced the 
affirmance of the decision of the court below 
by a divided court 



[41] COUNTY OF NEMAHA, Pif. in Err. 

AUGUSTUS FRANK. 

(Bee 8. C. Reporter's ed. 41-iBL) 

Brednet bands-^tohen action t$es agaimt eoun- 
ty— practice— emn* toiihout pr^fudics. 

1. An action lies against a oounty on municipal 
bonds Issued by a precinct where payment is to ue 
made from a special tax to be leried oy the county 
oommissionerB upon the property within the pre- 
cinct. 

Z. Where the plaintiff obtained no adyantage 
and the defendant suffered no detriment, by the 
action of the court below in striking out part of 
the answer, the error, if any, is not suincient ground 
forreyerasi. 

[No. 1048.1 
Submitted Dee. 20, 1886. Decided Jan. 17, 1887. 

P\ ERROR to the Circuit Court of the United 
States for the District of Nebrac&a. Af- 
fiTTned. 

The histoiy and facts of the case sufficiently 
apoear in the opinion of the court 

Messrs. John BL Thurston* Walter J. 
Lamb and J. S. Stall, for plaintiff in error: 

In Nebraska, precincts are not now nor haye 
they eyer been corporations, or possessed of 
any corporate power, priyileges or franchises 
whateyer. The character of precincts under 
the laws of Nebraska, and the relation of the 
seyeral officers to these subdiyisions of the 
county, is such that the county commissioners 
possess no implied power or authority what- 
eyer as respects them, and there is no statute 
in force in that State giying them authority to 
bind the taxpayers by any recitals whatever in 
the bonds to be issued by them, nor have they 
any power oyer the matter except to issue aid 
bonds within the narrow limits defined in the 
letter of the statutes. 

8taU Y. Dodge Co. 10 Neb. 21. 

The grant of power to yotc bonds in aid of 
woriu of internal improyement gave the pre- 
cinct no authority to enter into a stock specu- 
lation and yote and issue bonds with which to 
buy stock. 

Joneeboro City y. Cairo dkSL L.B. R Co. 
110 U. S. 192 (28: 11«). 

The commissioners and Yoters had no power 

^ to depart from the strict letter of the law or to 

obtain or Issue bonds by any attractiye scheme 

lyhatcyer 

Soipio V. Wright, 101 U. S. 605 (25: 1087); 
Manh y. Fulton Co. 77 U. S. 10 WalL 681 (19: 
1042). 
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If the authority to issues bonds for a political 
subdiyision of the county is not found in tlic 
law, the bonds are Yoid. 

ffarshmany. Bates Co. 92 U. S. 578 (28: 7471 

An issue of bonds which in itself, by tlie 
yery terms of the proposition authorizing its 
issue, was in excess oi 10 per cent of the en- 
tire assessed yaluaUon of the precinct at the 
time the voting was had and the bonds issued, 
is illegal and absolutely void. 

Dixon Co. V. Field, 111 U. 8. 88 (28: 860). 

Mr. J. M. Woolworth, for defendant in 
error. 

Mr. Justice Matthews delivered the opin- 
ion of the court: 

This is an action at law brought by Augus- 
tus Frank, a citizen of the State of New York, 
for the purpose of enforcing the payment of the 
interest coupons on certain municipal bonds 
alleged to have been issued by the County of 
Nemaha, on behalf of BrownviUe precinct in 
said County, to aid in the oonstrucaon of the 
BrownviUe, Fort Kearney and Pacific Rail- 
road, in pursuance of an Act of the Legislature 
of the State of Nebraska. The petition alleges, 
that, by virtue of an Act entitled "An Act to 
Enable Counties, Cities and Precincts to Bor- 
row Money on Thek Bonds, or to Issue Bonds 
to Aid in the Construction or Completion of 
Works of Internal Improvement in this State, 
and to Legalize Bonds Already Issued for Sucli 
Purposes,^ paased on the 15th day of Febru- 
ary, 1869, the board of commissioners of the 
County of Nemaha issued the special bonds or 
written obligations of said BrownviUe precinct, 
on the 20th day of August, 1870, to aid in the 
contitruction of the BrownviUe, Fort Eeamcj 
and Pacific Rdlroad, and delivered the same lo 
the company authorized to construct said road; 
that prior to the issue of said bonds the propo 
sition to issue the same was duly submitted to 
the voters of said BrownvUle precinct, in strict 
accordsmce with the provisions of the said Act 
of the Legislature, and that a large majority 
voted for said proposition; that, during Uie 
years 1871 and 1872, the said BrownvUle pre- 
cinct and the board of county commissioners 
duly paid the coupons then faUing due by 
means of a tax levied for that purpose, but for 
the years 1878 and 1879 they have failed and 
refused to pay the same or to levy a tax there- 
for. The peution also aUeges that, on or about 
the 20th of February, 1871, for a valuable con- 
sideration, the bonds and coupons were trans- 
ferred in good faith to John Fitzgerald, and by 
hhn to the plaintiff. 

An answer was filed by Nemaha County, at 
defendant, containing the foUowing matter: 

" The total amount of the bonds so issued 
and sold,beingone series, under one proposition, 
amounted to one hundred thousand dollars. The 
said bonds and coupons were voted upon the 
following contract and conditions and none 
other: At the time of the vote for said bonds 
certain persons were attempting to organize a 
railroad coiporation under the name of the 
BrownviUe, Fort Eeamevand Pacific Railroad 
Company, the identical same organization 
named m said bonds, with a capital stock of 
two miUion dollars, but were unable to orpi- 
nize it because unable to obtain a payment on 
I said amount of stock of 10 per cent thereof, as 

120 V. S. 



l«I 



1886. 



COITHTT OF KkXAHA T. FbAHK. 



41-16 



leqiiired by law, precedent to the right to do 
business ; they considered and treated said 
series of one hundred thousand in bonds as one 
one-hundred-thousand-dollar cash subscription 
all paid up in cash in advance; and, also, they 
treated and considered bonds of the City of 
Brownville situated within the said precinct of 
Brownville mentioned in the petition, of the 
nominal sum of sixty thousand dollars, as sixty 
[43] thousand dollars cash subscription paid up in 
cash in advance, all as capital stock of said 
railroad company, aggregating one hundred 
and sixty thousand dollars, ao consid^^ and 
treated as cash capital stock paid in; but by 
oonsiderine the said bonds of the nominal sum 
of $160,000 as one hundred and sixty thousand 
dollars in money paid in on the capital stock, 
there was still an insufficient amount paid into 
enable the company to do business, there being 
no cash paid in except on a few private sulv 
scriptions, and not exceeding ten thousand dol- 
lars, so that even bv treatmg said bonds as 
money there was still a deficiency of thirty 
thousand dollars of the amount prescribed by 
law as a condition precedent to the organiza- 
tion of the company for the purpose of trans- 
acting any of the business for which it was 
sought to be organized. Defendant, therefore, 
denies that sajd railroad company was ever a 
corporation with power to transact business 
or to receive municipal bonds for its aid. 

"Defendant, therefore, avers that ndther 
•aid precinct nor said county had any power 
or authority to aid in the orpinization of said 
railroad company by subscribing its stock or 
tn any other manner. Defendant further avers 
that said pretended railroad company never 
either fllea or recorded its articles of incorpo- 
ration, if any it ever had, in any county in the 
8tate of Nebraska, as by law it was compelled 
to do prior to its existence as a coiporatioo. 

In the transactions of issuing said bonds by 
defendant, and of receiving the same by said 
pretended railroad company, neither the de- 
fendant nor the said company had any power 
to act, and all the acts therein on both sides are 
and ever have been uUra vires and null and 
Toid. 

" The proposition submitted to the voters of 
said precinct as a basis of the right to issue 
said bonds was a proposition to subscribe by 
said precinct one hunared thousand dollars in 
stock and shares in the capital stock of said 

Sretended railroad company, and pay the same 
1 bonds aforesaid. 

'* The total assessed valuation of all the prop- 
erty in the said precinct, as shown by the last 
assessment preceding the issuing of said bonds, 
was $920,000, and the issue of $100,000 in 
bonds was in excess of the amount allowed by 
law." 
The plaintiff having filed a reply afterwards 
[44] moved the court to strike out from the answer 
of the defendant all the forgoing matter as im- 
material and irrelevant. This motion was sus- 
tained by the court, to winch ruling the defend- 
ant excepted. Upon the pleadings as thus 
amended the cause was tri^ by a Jury, who 
returned a verdict in favor of the plaintiff, on 
which Judgment was rendered, to reverse 
which this writ of error has been sued out and 
prosecuted. 
This ruling of the court in striking out this 
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portion of the answer is aUeged as error. Foi 
the purposes of the argument we shidl assume 
what is claimed by the plaintiff in error, that 
the matter stricken out was material and rele- 
vant. The defenses intended to to be raised by 
it were, that in two particulars the bonds in 
question were void as not having been iraued 
in conformity with law. Tlie sections of the 
Statute of 1869, in pursuance of which it is 
alleged they were issued, are as follows: 

"Section 1. That any county or city in the 
State of Nebraska is hereby authorizea to issue 
bonds to aid in the construction of any rail- 
road, or any other work of internal improve- 
ment, to an amount to be determined by the 
county commissioners of such county or the 
city council of such city, not exceeding ten 
per centum of the assessed valuation of all tax- 
able property in said county or city, provided 
the county commissioners or city councU shall 
first submit the question of the issuing of such 
bonds to a vote of the legal voters of saul county 
or city in the manner provided by chapter nine 
of the Revised Statutes of the State of Nebraska, 
for submitting to the people of a county the 
question of borrowing money. 

"Section 7. Any precinct in any siganized 
county of this State shall have the privilege of 
voting to aid works of internal improvement, 
and be entitled to all the privileges conferred 
upon counties and cities by the provisions of 
this Act; and in such case the precinct election 
shall be governed in the same manner as is pro- 
vided in this Act, so far as the same is appuca- 
ble, and the county commissioners shall issue 
special bonds for such precinct; and the tax to 
pMBiy the same shall be levied upon the property 
within the bounds of such preanct Such pre- 
cinct bonds shall be the same as other bonds, 
but shall contain a statement showing the spe- 
cial nature of such bonds." 

The averments in that portion of the answer 
stricken out are in substance: 1, that the bonds 
were illegal and void becaiise not issued to a 
company authorized by the statute to receive 
them; and 2, that they were illegal and void 
because issued in excess of the amount of 10 
per centum of the assessed valuation of the tax- 
able property in said precinct. The answer of 
the defendant, in addition to the matter stricken 
out, contains the following: "Defendant has no 
knowledge as to whether the plaintiff is a bona 
fids holder of said bonds, or any part thereof, 
or whether he purchased them before due or 
paid any value therefor, or purchased them at 
all, and, therefore, for the purpose of raising 
the issue and procuring the proof thereon bj 
compulsory process, defendant denies the alle- 

gations of the petition on that subject, and also 
enies each and every allegation contained in 
said petition, except such as it has herein ex- 
pressly admitted in this answer," 

This clause in the answer remained and 
formed the issue which was tried. It is a gen. 
eral denial of each and every allegation of the 
petition, as no allegation of the petition was 
otherwise admitted in the answer. It therefore 
put the plaintiff upon proof of every fact nec- 
essary to constitute the cause of action set out 
in his petition, and embraced a denial of the 
le^lity and validity of the bonds, and the law- 
fulness of their issue and delivery. It reouired 
the plaintiff to show by competent proof that 
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he was owner of the coupons sued on, taken 
from bonds in fact executed bj the defendant, 
issued in accordance with law, and delivered to 
a party competent to reoeiye the tide. It per- 
mittea proof on the part of the defendant of 
every tact which tended to establish that the 
bonos were illegal and void. It follows, Uiere- 
f ore, thai eveiy defense which was open to Uie 
defendant under that portion of the answer 
stricken out was equally open to it under the 
answer as it stood at the trial The plaintift 
obtained no advantage, and the defendant suf- 
fered no detriment, oy the ruling of the court 
requiring that portion of the answer to be 
stricken out Tne action of the court in grant- 
ing the motion did not, therefore, prejudice the 
dcMEendant It does not appear from tnts record 
what took place at the tnaL There is no bill 
of exceptions which shows what evidence, if 
anj, the defendant offered, or whether any that 
he did offer wa^ rejected. For aught that ap- 
pears, the very matters which he might have 
off^^ in evidence, under that portion of the 
answer stricken out, were in fact offered and 
received under the pleadings as they stood at 
the time of the trial 

It seems also to be objected to the Judgment 
rendered against the County of Kemaha that 
the coupons sued on are not the obUgations of 
the County. It is said that the bonds are pre- 
dnct bonds, issued by the county commisnon- 
ers of the County, the duty to pay which rests 
upon the precinct alone; tne mooe of pa3nment 
being by means of a tax to be levied by the 
county commisdonen upon the property with- 
in the bounds of the precinct It is, therefore, 
argued that no action will lie agidnst the Coun- 
ty in respect to Uiese bonds and coupons, ex- 
cept in case of the refusal of the county com- 
missioners to levy the tax when it ought to be 
levied, when a mandatinu is the sole remedy, 
being the one prescribed by the statute. This 
question has been set at rest by the previous 
decisions of this court Davenport y.jJodgeOo, 
105 U. 8. 287X26:10181, and mair v. Ouming 
Ckmntjf, HI U. 8. m [28:457], are decisions 
upon the very point arising under the same 
statute. 

ThsreU^iherrfoft, no error in ihs necard, and 
the Judgment i$ ftflrmed, 

Ttaeoopj. Tedk 

James H.lfoKflnne7, Clerk, Sop. Courts IT. B. 



OAROLINB M. F0R8YTH, Impleaded 
with JACOB P0R8YTH, Plff, in Brr.. 

e. 

JAME8 R. DOOLnTLB, JAMES R DOO- 

UTTLB, Jb., ahd HENRY McKBT. 

(See 8. a Beporter*s ed. 7S-78J 

Faftie^^-joint dtfendant^-^admieeiim of joint 
liability under lUinaU 8tatut&--mfidenee-^ 
praetioe-~length(fhypothetie(Uoue^ion$ toith- 
in dieoreUcn of me oourt-^oermei for prqfe^ 
eional and other eervieee. 

L Under a Statote'of Illinois, Ina Jolntaotkmliie 
Joint liability of the def eodanti Is admitted by them 
tt not denied by plea In abatement, or a plea In 
oar. 

2. Where the defeodanti are Jointly Uablethedeo- 
kuratloQs ofone are admissible agaJMt both. 
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8. The length of hypothetloa. statemeoti. pre-> 
sented to a witness to ascertain bis opinion, depends 
upon the oharaoter of the traosaotloDs recited, 
and most, In a great degree, be left to the dlsore. 
tion of the trial oourt In the oase presented the 

JIuestlODS, though long, are su8taine<L the oourt be- 
ow having properly Initruoted the jury In regard 
to them. 

[No.107.] 

Arffued Dee. Ml, jSf , 1886. Decided Jan. 17,1887. 

rr ERROR to the Circuit Court of the United 
States for the Northern District of Dlinois. 
AMrmed, 

The history and facts of the case sufficiently 
apoear in the opinion of the oourt 

iTsifr*. Joseph E. MeDonald and John 
M. Butler, for plalntiil in error. 

Meeere. HelTille W. Fuller* J. B. Doo- 
little, and J. R. Doolittle, Jr., for de- 
fendants in error. 

Mr. Juetiee Field delivered the opinion 
of the court: 

This is an action to recover compensation for 
services rendered by the plaintiffs oelow to the 
defendants, in effecting a sale of certain lands 
in Indiana,and in various legal moceedings con- 
cerning the title, or claims a^palnst them. Thei 
declaration alleges a Joint contract and UabiliW 
by the defendants below, Caroline Forsyth and 
Jacob Forsvth, her husband: but the summons 
was servea on her only. She appeared uxi 
pleaded the general issue. A Statute of Illinois 
provides that in actions on contracts, express 
or implied, against two or more defendants as 
partners. Joint obligors, or payors, proof of 
their Joint liability or partnership shall not be 
reouiied to entitle the plaintiff to Judgment 
unless such proof shall be reodered necessary 
by a plea m abatement, or a ^ea hi bar, 
denying the partnership or Joint liability, veri- 
fied by affidavit. The Joint contract and lia- 
bility of the defendants, therefore, stood admit- 
ted by the pleadings; and this is a sufficient an- 
swer to several objections taken to the admissi- 
bility of statements and theproof of acts of the 
defendant, Jacob Forsyth. Being Jointly liable 
with Caroline on the contract in suit, hisdeda- 
rations respecting the services rendeied under it 
were as admissitMe as if made by her. 

The services for which oompensation it 
sought were not only those requireaof attorneys 
and counselors at law, but were also those of 
negotiators seeking to acoomi^ish the result de- 
sired, by consultanon with proposed purchasers 
and presentation to them of the advantages to 
be derived from the propwty, present rad pro- 
spective. Varied as were the leigal services of 
the plaintiffs, it is plain from the testimony 
that those rendered bv negotiation and consul- 
tation, and presentation of the uses to which 
the property could be ap^ed, were fkr more 
effective and important. ThJs fkct ne c es sa rily 
had a controlling weight in estimating the value 
of the services. It is difficult to tmSj to such 
services any fixed standard Iqrwhicn they can 
be measured, andtheirvaluedetermined, ascaa 
be done with reference to services purely pro- 
fessional. There is a tact and skill and a happy 
manner with some persons, which render them 
successful as negotiators; while others of equal 
learning, attainments, and intellectual abiuty, 
fail for Uie want of those qualities. The com- 
pensation to be made In such cases is, by the 
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ordinaiy judgment of busiiiefls men, measured 
by the results obtained. It is not limited by 
the time occupied or the labor bestowed. It is 
from overlooKing the difference in the rule by 
which compensUion is measured in such cases, 
and that in cases where the services are strictly 
of a professional nature, that several objections 
are urged for reversal of the judgment recov- 
ered which, if this difference were regarded, 
would not be seriously pressed. 
[75] The services rendered related to so many dif- 
ferent subjects that it would require a long 
narrative to describe them with much detail. 
It is sufficient for the consideration of theoues- 
tions not disposed of by what has already oeen 
said, to state generally the main facts of the 
case. Caroline Forsyth, for several years be- 
fore the employment of the plaintiffs, had been 
the owner of a tract of land consisting of 8,000 
acres in Indiana, about sixteen miles from Chi- 
cago. Only about l,000acre8of itwere fitfor cul- 
ti^tion. The principal value of the tract was 
owin^ to its proximity to Chicago, and to the 
belief that it could be made use of for manu- 
facturing and commercial purposes as a suburb 
of that aty. It yielded no revenue; there were 
taxes due upon it, and portions of it had been 
sold for taxes. It was subject to a mortgage 
for $168,000, executed in lb75, upon a loan of 
$100,000, which, with the stipulated interest to 
maturity, amounted to that sum; and a suit had 
been commenced by its holders in the Circuit 
Court of the United States in Indiana for its 
foreclosure, and the sale of the premises. 

The defendants were without means to 
meet the mortgage debt or pay the taxes due, or 
even the expenses of agents dealing with the 
property, and relied entirely upon effecting a 
sale to obtain what was needed tor these several 
demands. The defendants had previously 
made an effort to sell the property to a stock 
company in London, and had si^ed certain 
documents for that purpose. The company 
claimed a riffht to a conveyance, pursuant to a 
contract made upon the supposed authority of 
those documents. Another party, by the name 
of Home, claimed that he liad nf«;otiated 
a sale, and was demanding $50,000 for ms serv- 

It was when the property was in this condi- 
tion, and when its entire loss seemed highly 
probable, from the Inability of the defenCUmts 
to meet the demands piessing for payment, that 
the plaintiffs were retained to help them out of 
their complicated embarrassments and effect a 
sale of the property; the defendants promising 
them, in case of success, compensation which 
should be " large, liberal and generous." The 

Slaintiffs entered upon their employment and, 
uring the following nine months, by arduous 
labor, constant negotiation and neat tact, they 
accomplished what was desired. The miit to 
foreclose the mortgage was resisted, and its 
dismissal obtained. The property was sold for 
$1,000,000, one third of which was paid in cash, 
and the balance secured l^ mortgage on the 
property. The existing mortgage was then 
redeemed, a large reduction from the amount 
claimed having oeen first obtained. The taxes 
and otherdebts were paid and the claim of Home 
was compromised and settled. A suit, com- 
menced pending these proceedings, by the trus- 
tee of the London stock company, to compel a 
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conveyance of the property, wc3 defended and 
ultimately defeated. It would serve no useful 
purpose to detail the number of particulars in 
which the skill and tact of the plaintiffs were ex- 
hibited. The claim made bv them for compeo- 
sation was resisted, and this action was there- 
upon brou/jht The jury found that it should 
have been $40,000 and gave their verdict for 
that amount. Of the justice of this amount 
we are not to determine. We are called upon 
only to see whether any error was com- 
mitted in the manner in which the case was 
submitted to the jury. 

We see nothing in the objection that evi- 
dence was admitted as to the character of the 
land sold, or its possible yalue as a future 
suburb of Chicago. Its character in this rr- 
spect might increase or diminish the chances of 
its sale. The only points which we find in the 
record calling for examination arose from the 
hypothetical statements submitted to witnesses, 
wiUi inquiry as to the value of the services 
thus supposed to have been rendered. There 
were sudi hypothetical statements upon five 
subjects, whlcn embraced matters that were to 
be disposed of before the consummation of the 
contract of sale. They embody with some full- 
ness the matters supposed by the plaintiffs to 
have been established, and ft was only upon 
that assumption that the opinions of Uie wit- 
nesses as to the value of the services rendered 
were given. If the assumption was erroneous, 
if the matters supposed to oe established were 
not in the judgment of the lury in truth estab- 
lished, the opinions went for nothing; and so 
the court instructed the jury. Its language 
wasasfoUows: 

"As to the questions, you must imderstand 1-77] 
that they are not evidence; Uiey are mere state- 
ments to these witnesses, called by the respect- 
ive parties, of what the party putting these 
questions claims the proof shows was the nat- 
ure and amount of plaintiffs' services rendered: 
and, upon the hypothesis or assumption of 
these questions the witnesses are asked to give 
their estimate of the value of these services. 
You must readily see that the value of the an- 
swers to these questions depends largely, if not 
wholly, upon the fact whether the statements 
made in ttiese questions are sustained by the 
proof. If the statements in these questions 
are not supported by the proof, then the an- 
swers to the questions are entitled to no weight, 
beotuse based upon false assumptions or state- 
ments of facts. ''^ 

And as to the estimate of the yalue placed by 
the vdtnesses upon the services, the language 
of the court to the jury was as follows: 

"Tou are not bound by the estimate which 
these witnesses have put upon these services. 
They are proper to oe considered by you, as 
part of the proof bearing upon the question of 
value, as the testimony of men experienced in 
such matte^SL and whose Judgment may aid 
yours. But it is your duty, after all, to settle 
and determine this question of value from all 
the testimony in the case and to award to the 
plaintiffs such amount, by your verdict, as the 
proof satisfies you is a reasonable compensa- 
tion for the services whidi, from the proof, 
you find plaintiffs rendered,after deducting the 
amount the plaintilfs haveahready reoeiyeia for 
such services." 
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ThekDgfhof the hypotheticftl statements is 
mged as an objection to them. Thej were 
lengthT eren without the exhibits, which con- 
stitutea the laiger portion; bat the court took 
especial care to impress upon the Jury that they 
were not to ocwsider the statements as facts in 
the case, but merely as assumptions of theparty 
propounding the questions. GnoUy y. liaple, 
88 N. Y. 401, 479. The witnesses do not ap- 
pear to haTe been confused by their length; 
they eipressed no inability to fully compre- 
hend them. Nor did the court, though com- 
plaining of their length, indicate that they 
were unintelligible to the Jorr, or tended in 
any way to turn their minds from the points 
in issue. 

The length of hypothetical statements pre- 
sented to a witness, to asoertain his opinion 
upon any matter growing out of the facts sup- 
posed, will necesuurily depend upon the simple 
or complicated character of the transactions 
ledted, and the number of particulars which 
must be considered for the formation of the 
opinion desired. And this subject, like the 
extent to which the examination of a witness 
may be allowed, must, in a great degree, be 
left to the discretion of the court 

We do not see that therishts of the defend- 
ants were at all prejudiced by them. 

The Judgment, therrfore, mtutbe qfflrmed and 
it i$ 90 ordered. 

True oopy. Test: 

James H. MoKeoney, COerk, Slip. Oourt, IT* 8. 



[97] LITTLE ROCK AND PORT SMITH RAIL- 

WAT, Pff. in Err,, 

e. 

ROBERT W. WORTHEN, as Ck>llector of 

Pulaski Countt, bt ai.. 



CHARLES W. HUNTINGTON aot 
OEOROE RIPLEY, Trustees, Appie,, 

9, 

ROBERT W WORTHEN, as Collector of 
Pulaski Oouhtt, bt al. 

(See 8, C. Beporter^ ed. 97-lQS.) 

OomHtuUcnal law — valuaHan qf railroad prop- 
efiy^^Arkaneae 8kUut&~-part of, inuuid-^ 
nUniiterial oMcere may disregard eueh part — 
Fourteefith Amendment, 

L That part of the ArkHiwM Act of 1S88, relattaMr 
to the Tariiatlon of railroad propertj for purposes 
of aaBeesment, whioh excludes mm the schedules 
of Bucfa propertj ^embankments, tunnels, cuts, 
ties, trestles or bridges,** Is Invalid, being In oonflloi 
with the Oonstltutlon of that State. 

2. The action of the proper offlcen in Inohiding 
such property In the valuation of the railroad rep- 
resented oy the complainants did not deprive them 
of their proper ty without due prooesB or ]aw,irlth- 
in theFourueoth Amendment. 

8. An unoonstltutlonal enactment binds no one, 
and when clearly so. ministerial officers may prop- 
erly disregard it, although It may not be wise, as a 
rule, for them to pass upon the validity of legisla- 
tion presoriblng their duties. 

[Noa. 1077, 107a] 
Submitted Jan, 6,1887. Decided Jan »4, 1887. 

IN ERROR to the Supreme Court of the State 
of Arkansas. Diemiseed, 
Appeal from the Circuit Court of the United 
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States for the Eastern DIstrlel of Arkansas. 
Afflrmed. 

Statement of the case by Mr. Juetioe Relds 

In the first of the above entitled cases the 
plaiDtiff, the LitUc Rock and Fort Smith Rail- 
way, is a corporation created under the laws of 
Arkansas, and operates a railroad from LitUa 
Rock to Fort Smith, in that State, running 
through several counties in its route. The de- 
fendants are the sberifb of those counties, and 
«r officio collectors of taxes therein. The suit 
was brought to enjoin them from collecting 
certain taxes assessed and levied for the jear 
1885 on what to termed in the Revenue Act of 
the State as the "railroad track" of the Corpo- 
ration, upon the alleged ground that the board 
of railroad commissioners of the State exceeded 
its powers by including unauthorized elements 
in tne estimate of its value. That term ** rafl- 
road track" embraces all fixed railroad prop- 
erty of the Corporation, and is assessed for pur- 
poses of taxation as real estate. 

In the second of the above entitled cases, the 
plaintiils, who are citizens of Mai^achusetts, 
and trustees imder a mortgage executed bj the 
Railwav Comimny upon its railroad and land 
grant, filed their bill of complaint against the 
same Collectors to restrain the collection of the 
same taxes. Subsequently the bill was amend- 
ed by joining the county clerks of the several 
counties on the line of tne railway as defend- 
ants, with prayers for injunctions restraining 
Uiem from doing the several acts which the 
Revenue Act requires them to perform in con- 
nection wiUi and subsequently to the sale of 
the railroad track. 

By a Statute of Arkansas, passed in 1^8, 
the Governor, Secretary of State, and Auditor 
of Public Accounts were constituted a board of 
railroad commissioners for the State, and re- 
quired on the first Monday of April of each 
year to ascertain the value of all property, 
real and personal, of every railroad company 
existing under the laws of the State, including 
therein the railroad track, rollina: stocky water, 
and wood stations, passenger and freight de- 
pots, offices and furniture. And it was made 
the duty of the company in March, 1888, and 
every second year thereafter when required, to 
prepare and file with the Secretary of State a 
statement or schedule showing the length of its 
main and side tracks, switches and turn outs in 
each county, In which the road is located, and 
ifk eadi d^ and town through or into which its 
road may run; also the vafiie of all improve- 
ments, stations and structures, including the 
railroad track located on the right of way; but 
the statute declares that " such eehedulesnall not 
inditde nor talue embankments, tunnels, cuts, 
ties, trestles, or bridges." 

The statute also required the board of rail- 
road commissioners to meet on the first Mon- 
day of April in each year, at the office of the 
Secretary of State, and examine the lists or 
schedules of the description and value of the 
railroad track of the railroad companies filed 
with the Secretary of State: and if the sched- 
ules are made out in accoraanoe with the pro- 
visions of Uie Act, and tn the opinion of the 
board the valuation of the railioad track is 
fair and reasonable, it shall appraise the some, 
and the Seoetary of State shall certify to the 
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oitsessor of each couBty, in which the raUrcMul 
is located, so much of the list as values the raU- 
road track locateoin the county and in any d^ 
or town thereof; and the assessors shall list and 
assess the same as real estate. 

The Little Rock and Fort Smith Railway, 
under this statute, made a return of the Icd^ 
of its main and side tracks; and of the value 
thereof; and of the improvements and struct- 
ures, inchi(bng the railroad track on its riffht of 
way; but omitted in its estimate the value of 
the embankments, tunnels, cuts, ties, trestles 
and bridges, following in this respect the di- 
rections of the statute. 

At a subseoueDt meeting, the board passed a 
resolution declaring that all property of railroad 
companies in the State should be assessed at its 
true value, without regard to the restrictions 
and limitations mentioned, by which the value 
of the embankments, tunnels, cuts, ties, trestles 
and bridges is excluded from the schedule of 
their property; that, after foil examination 
and consultanon, it had determined that such 
limitations and restrictions were unconstitu- 
tional, and ^at it was not bound thereby . The 
several raOroad compaoies were, thereiore, re- 
quested to render full statements of their prop- 
riOOl ^^* ^^ whatever kind or description, ana the 
*- ^ true value thereof , without regard to the restric- 
tions and limitations mentioned. A hearing 
was accorded to the companies by the board; 
but its conclusion was not changea, and it pro- 
ceeded to include in the assessment of the rail- 
road track the value of the embankments, tun- 
nels, cuts, ties, trestles and bridges. The as- 
sessment was thereby largely increased. The 
plaintiil thereupon commended the present suit 
to restrain the collection of the taxes, setting 
forth the matters above mentioned, and alleg- 
ing that it was unable to state to what extent 
the assessment of its property was increased by 
this action of the board, as toe increase was in- 
capable of separation from the whole. It 
charged, therefore, that the whole assessment 
was vitiated and rendered void by this unlaw- 
ful action of the board, and prayed an injunc- 
tion to restrain the collection of the taxes based 
upon it. 

The defendants appeared in the suit and de- 
murred to the complaint The court in which 
the suit was commenced sustained the demur- 
rer and dismissed the suit. The Supreme 
Court of the State, on appeal, affirmed the de- 
cree of the court below, and the case is now 
brought here for review. 

In the second suit— the one from the federal 
court— 4he defendants appeared and pleaded in 
bar the decree in the above case in the state 
court, and also, by leave of Uie court, demurred 
to the complaint. The court sustained the de- 
murrer and dismissed the bilL From its de- 
cree the case is brought here on ai^)eaL 

Jff*. C. W. Hontinf^n, for plaintiff in er- 
ror and Mjpellants: 

The plaintiffs contend that the construction 
given by the state court changes the whole 
scheme of taxation provided for oy the Act, at 
least so far as relates to the valuation and tax- 
ation of the " railroad track" of railway corpo- 
rations, and substitutes judicial legisUmon for 
that of the law-making power. 

Tl^y alBo claim that the effect of such con- 
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stmction is either to leave the " railroad track* 
not subiect to taxation, or subject to taxation 
only under the Act of 1879. 

The provisions in sections 40, 47 and 49 of the 
Act relate entirely and exclusively to the valu- 
ation and assessment of the *' railroad track" of 
railway corporations. Their purpose was to 
provide for that sole object. Some of those 
provisions the state court decides are void, 
and nothing remains except provisions which 
not simply nuUify and defeat, but completely 
reverse the entire scheme of the Leffislature in 
relation to this subject This case raUs within 
the rule laid down by this court in Trade Mark 
GaseB^ 100 U. S. 82 (25:^50), reaffirmed in 7»r- 
ginia Coupon (kuea, 114 U. S. 269 (29: 185); 
PreB9er v. 111. 116 U. 8. 252 (29:616). 

We respectfully submit that it is beyond the 
power of the judidiur thus to legislate and to 
enact that a mode of valuation expressly pro- 
hibited by the Legislature can be substituted 
for the mode in express terms prescribed by the 
Legislature. 

Mr, Daniel W. Jones* AUy-Gen, cf Ar- 
kansoi, for defendants in error and appellees. 

Mr, Justice Field delivered the opinion of 
the court, as follows: 

The Constitution of Arkansas of 1874 pro- 
vides that " All property subject to taxation 
shall be taxed according to Its value, to be as- 
certained in such manner as the General Assem- 
bly shall direct, making the same equal and 
uniform throughout the State," and tnat "no 
one species of property, from which a tax zaay 
be collected, shall be taxed higher than another 
species of property of equal value." 

The followmg property is declared to be ex- 
empt from taxation: "Public property used 
exclusively for public purposes; churches used 
as such; cemeteries used exclusively as such: 
school buildings and apparatus; libraries and 
grounds used exclusively for school purposes; 
and buildings and grounds and materials used 
exclusively lor public charity. " And the Con- 
stitution declares that "AU laws exempting 
property from taxation other than is provided 
therein " shall be void." 

As thus seen, no part of the property of rail- 
road companies in the State is exempt from 
taxation, and any law which exempts it is in 
express terms declared to be void. But laws 
which indirectly produce such exemption must 
be equally inoperative. That cannot be ao- 
complishod indirectly which the organic law 
declares shall not be done directly. The as- 
sessment of property, that is, the appraisement 
and estimate of its value, is the basis upon 
which the amount of the tax is fixed. A law. 
therefore, omitting from assessment portions or 
any particular property, thus lessening the es- 
timate of its value, has the effect of exempting 
it to that extent from taxation. That result 
cannot be accomplished, as well observed by 
the Supreme Court of the State, under the 
guise of regulating the duties of assessors. 

When, therefore, under the advice of the At- 
torney-General, the board of railroad commis- 
sioners treated as invalid the direction of the stat- 
ute that the value of embankments, tunnds, cuts, 
ties, trestles and bridges, should not be indudea 
in the estimate of the railroad track, ii obeyed 
the Constitution rather than the Legislature. 
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It may nol be a wise thing, as a nile,f or saboidi- 
Date ezeoatlTe or ministarial officers to under- 
take to pass upon the constitutionality of legis- 
lation prescalblng their duties, and to disregard 
it if in their Judgment itis invalid. This may be 
a hazardous proceeding to themselres, and pro- 
ductive of great inconvenience to the public; 
but stiU the determination of the Judicial tribu- 
nals can alone settle the legality of their action* 
An unconstitutional Act fi not a law; it binds 
no one, and protects no one. Here the conflict 
between the Constitution and the statute was 
obvious, and Uie board had the advice of the 
highest legal officer of the State; and his con- 
clusion was sustained by the Judgment of the 
Supreme Court of the State. The unconstitii- 
tional part of the statute was separable from 
the remainder. The statute declared that, in 
makinff its statement of the value of its prop- 
erty, me railroad company should omit cer- 
tain items; that clause being held invalid, 
the rest remained unaffecteo, and could be 
fully carried out. An exemption, which was 
invalid, was alone taken from it. It is only 
when different clauses of an Act are so depena- 
ent upon each other that it is evident the Legis- 
lature would not have enacted one of them 
without the other— as when the two things pro- 
vided are necessary parts of one svstem — ^that 
the whole Act wiiil fall with the mvalidity of 
one clause . When there is no such connection 
and dependency the Act will stand, though 
different parts of it are rejected. 

As to the objection which the counsel of the 
plaintiffs in error in the state case, and of the 
appellants in the federsl case, raise, that the ac- 
tion of the board of railroad commissioners 
was in conflict with that clause of the Four- 
teenth Amendment of the Constitution of the 
United States wtiich declares that no State 
shall deprive any one of property without due 
process of law,|ire can onh^ say, we do not per- 
ceive its application, llie complaint of the 
C' 'ntiffB in error and appellants Is that the 
rd of railroad commissioners did not follow 
the Act of the Legislature. If that Act was 
valid, no rround lay for complaint that the 
State had done anything to deprive the Com- 

Cy of its property without due process of 
. If the Act was, in the particulars men- 
Honed, unconstitutional, as the Supreme Court 
of the Stateafterwards held, there was no Just 
ground of complaint that the railroad commis- 
sioners had refused to foUow its directions. 

In the Uate earn the writ Udt^mieeed, therebe- 
ing no federal qusetum inwlved. In thefedertU 
ea$e the deeree qf the court below ie afflrmed, 
Tmboopj. Test: 

JaaiSB H. MoKeoiie7« Glerk« Sup. Court, U. & 



[1051 MRS. MARTHA A. OIBBS, bt au, Apple., 

e. 

ABHBR W. CRANDALL, Admr. of the 

Estate of Thomas J. Maktin, Deceased. 

(See 8. a Beporter*B ed. lOS-lOS.) 

Bema9al qfeaueee arieino under the OomtUutUm 
and knee of the United Staiee—proeeedinge in 
eourie of Lauieiana. 

UnderseotlonSof the Act of MaiohS, 1878, pro- 
viding for the removal of causes ** arisiiur under 
the Constltatton and laws of the United States,** 
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where all of the parties are ettlMiis of the 8tate ta 
whioh the action Is brought, to sustain a removal 
It must appear upon the record, by a statement of 
facts In legal ana loffloal form, snon as Is required tn 
good pleading, that the suit Involves a real and 
substantial dispute or e ou trofetsy arising under 
the CkMistitution or laws of the United States. 

[No. 1296.] 
SubmUted Jan, 7, 1887, Decided Jan. i4, tS87. 

APPEAL from the Circuit Court of the United 
States for the Western District of Louisi- 
ana. AMrmed. 

The historj and facts of the case sufl9cientlj 
appear in the opinion of the court. 

Meesre. S. Prentiss Nutt and Wade R. 
Youngf, for appellants. 

Mmre. Thomas C. Catching^ and 
James T. Coleman, for appellee. 

Hr, Chief JuetieeWadte deWyeredthe opin> 
ion of the court: 

This is an appeal under section 6 of the Act 1 1061 
oflMarch 8, 1875, chap. 187, 18 Stat, at L. 470, 
from an order of the circuit court remanding a 
case which had been removed from a state 
court, on the ground that the suit was one 
"arising under the Constitution and laws oi 
the United States." All the parties, both plaint- 
iffs and defendants, are citizens of Louisiana, 
and the right of removal depends entirely on 
the question whether it appears on the face of 
the record that there is in the case a real and 
substantial dispute or controvert arising un- 
der the Constitution or laws of the United 
States — that is to say, whether "some title, 
right, privilege or immunity, on which the re- 
covery depends, will be defeated bv one con- 
struction of the Constitution or a law of the 
United States, or sustained by the opposite con- 
struction." Starin v. New York, 115 U. S. 
257 [29: 890]: Southern Pac. R.R. (h,Y, Oal. 
118 U. S. m [ante, 1081. 

The facts are these: At some time prior to 
September, 1878, Thomas J. Martin brought 
suit in the Eighth District Court of the Parish 
of Madison, Louisiana, against Thomas W. 
Watts, as principal, and Phillip Hoggatt, then 
in life, as surety, "on a contract of rent," 
Pending this suit Hoggatt died, and Mrs. Mar- 
tha A. Glbbs was appointed and qualified as 
administratrix of his succession. The suit was 
then revived and afterwsrds conducted contra- 
dictorily with the administratrix. At Nov«n- 
ber Term, 1880, a judgment was rendered in 
favor of the administratrix, rejecting the de- 
mand against the succession of Ho^att By [ 107] 
agreement of Martin and Watts a new triiu 
was awarded; but it is claimed that the admin- 
istratrix of Hoggatt was not a party to this 
agreement, and that no new trial was ever or- 
dered as to her. At November Term, 1881, a 
second trial was had and Judgment rendered. 
On appeal to the Supreme Court of the State 
this judgment was reversed and a new Judg- 
ment given against Watts and the succession 
of HoggaU in eolido. At May Term, 1882, of 
the district court a rule was taken on the 
administratrix of Hoggatt to show cause why 
the property of the succession should not be 
sold to pay this Judgment To this rule the 
administratrix made answer, setting up the 
original judgment in her favor rejecting the 
claim, and averring that tiie subsebuent pro- 
ceedings were null and void as to tne suoeea- 
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•km for la^ of Jurisdiction. The defense 
was sustained in the district court, but on ap- 
peal to the supreme court this was reverBed, 
and tlie district court afterwards, in obedience 
to the mapi^wh* of the supreme court, made the 
rule absolute uid directed Uie administratrix to 
cause the p r operty to be sold to pay the Judg- 
ment. 

In this condition of things the heirs of Ho^- 
gatt, on ^e fint of Aygust, 1885, filed their 
petitioii in Uie district court against the admin- 
Mtrator of the estate of Martin, who had died 
pending the original proceedings, and the ad- 
ministratrix of uoggatt, to restrain the sale 
which had been ordered and to annul the judg- 
ment of the supreme court against the estate, 
on ihe ffiound that after the original judgment 
in her nvor the administratrix was no longer 
a party to the suit» and that the estate was not 
bound by the subsequent proceedings therein. 
In the petition it is ayerrea, in yarious forms, 
that the judgment against the administratrix 
when she was not a pirty to the suit, was "ab- 
solutelj nuU and Toid. as being repugnant to 
and in conflict with the provisions of the Four- 
teenth Amendment to the Constitution of the 
United States, and an attempt to deprive these 
petitioners of their property without due pro- 
cess of law." On the tnird of August a writ 
' of injunction, as prayed for, was issued on the 
allowance of the Judge of the district court, 

f 1081 ^^ ^® °^^ ^^7 ^^ ^'^^ '^^ ^ citation in the 
1^ ' suit were served on the administrator of Mar- 
tin. On the 28d of October. 1885, the heirs of 
Hogffatt filed in the state court their petition 
for tne removal of the suit to the Circuit Court 
of the United States, as "A suit of a civil nat- 
ure, in equity, • • • aridog under the Con- 
stitution and laws of the United States, the said 
suit being a bill in equity to avoid the man- 
date. Judgments and aecrees of the honorabler 
the Siroreme Court of Louisiana and of your 
honorable court, for the reason that said man- 
date, Judgments and decrees are repugnant to 
and in conflict with the provisions of the Four- 
teenth Amendment to the Constitution of the 
United States." After the case was entered 
in the drouit court. Crandall moved that it be 
remanded; and this motion was granted July 
90, 1886, the court "being of opinion that the 
record does not disclose a case within the juris- 
diction of the court" 

This order was clearly right. The case as 
made by the plaintiffs presents no disputed 
question of federal law. If the administratrix 
of the estate of Hogeatt was not a party to the 
proceedings after the first Judgment in her 
favor, no one can dafan that the succession 
she represented was bound by what was after- 
wards done in the suit All depends on 
whether she continued to be in law and in 
factapartyj and this is to be determined by 
the etfect of the original Judgment in her favor, 
and the form of tne proceedings thereafter. 
This may involve a consideration of the law 
«nd practice in Louisiana, but it is not, so far 
as anything now appears on the record, at all 
dependent for its solution on any construction 
of the Constitution or laws of the United States. 
As was said hi QM Woihing d Water Co. v. 
Eeyes, 9^ U. S. 208 [24: 658]: "Before a circuit 
court can be required to retain a cause under 
this Jurisdiction it must in some form appear 
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upon the record, by a statement of facts in 
legal and logical form' such as is required in 
good pleading, that the suit is one which 
Teally and substantially involves a dispute or 
controversy* as to a right which depends upon 
the construction or effect of the Constitution or 
some law or treaty of the United States." It is 
not enough for the party who seeks a removal 
of his cause to say that the suit is one arising 
under the Constitution. He must state the 
facts so as to enable the court to see whether 
the right he claims does reallv and substantially 
depend on a construction of that instrument 
That has not been done in this case, and thet^ 
der remanding 1M ntit i$ eon$egtt&nUy afflrmed, 
Trueoopy. Test: 

James H. MoKenney, Clerk, 8up.'Oourt, U. 8i. 



LITTLB ROCK AND PORT SMITH 

RAILWAY, Appt., 
e. 

CHARLES W. HUNTINGTON bt au, 

Trustees, etc 

(See 8. 0. Beporter^s ed. 160-165.) 

DuUm €f trustee under railroad mortgoffe-^ 
appUeation cf proceeds cf land $alei to pay* 
ment €f eouponi. 

Under the mortgage, or deed of trust, executed 
by the Little Book and Fort Smith RaUway, De« 
oember 19, 1)974. It is the duty of the trustees to ap- 
ply the prooeeds of sales of lands to the payment of 
the intmst coupons of the bonds Issued under said 
mortgage, or deed of trust, to the extent that the 
earnings of the road are InsuflQoiont for that pur- 
pose. It is also their duty to apply any surplus 
arising from the sale of lands to the payment of 
certain coupons which have been extended and 
are held by them as collateral security for scrip 
issued in lieu thereof. 

[No. 1265.1 
Submitted Jan. 6, 1S87. Dodded Jan. t4, 1887. 

APPEAL from the Circuit Court of the United 
States for the Eastern District of Arkansas. 
Benersed. 

The history and facts of the case appear in 
the opinion of the court. 
Mr, William S. Rogfers* for appellant. 
Mr. C« W« Huntini^on, for appellees. 

Mr. Juttiee Field delivered the opinion of 
the court: 

The Little Rock and Fort Smith Railway 
is a oorporation organized under the laws of 
Arkansas, and the defendants are citizens of 
Massachusetts, and trustees under a mortgage 
or deed of trust executed to them by the Cor- 
poration on the 19th of December, 1874. The 
bill is filed to enforce the performance of cer- 
tain trwts devolving upon the defendants un- 
der that instrument. 

By the Act of Congress of July 28, 1863, a 
grant of land was made to the Btate of Ar- 
kansas, to aid in the construction of the railroad 
from Little Rock to Fort Smith. The grant 
was of ten alternate sections of land on each 
side of the road, with a right of way over land 
of the United States to the width of two hun- 
dred feet. 

By legislation of Arkansas in 1869, the ri^t 
to the lands thus granted by Congress became 
vested in the Little Rock and Fort Smith Rail- 
way Company. In December following, thai 
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oorpontion executed a mortgage upon its road, 
eqmpmeiits, franchises, and property to secure 
its bonds to be issued tbereonder to the amount 
of $8,600,000, and hi June, 1870, it executed a 
second mortgage upon the same property to 
secure its b^astooe issued to the amount of 
$5,000,000. The bonds were issued, but the 
company defaulted in their payment, and both 
mortgages were foreclosed, and the property 
was sold under a decree of the Circuit Court of 
the United States for the Eastern District of 
Arkansas. 

The purchasers at such sale, under a Statute 
of Arkansas, organized themsel/es into a cor- 
poration, and adopted as their corporate name 
that of the LitUe Rock and Fort Smith Rail- 
way, and became vested with all the rights, 
privileges, powers, and franchises of the for- 
mer corporation, together with the lands graft- 
ed to that company by the Acts of Congress 
and of the Legislature of Arkansas. 

This new Company, the plaintiff herein, in 
order to provide means for the completion and 
equipment of its road, and for other purposes. 
Issued and negotiated a series of bonds, amount- 
ing in the aggregate to $8,000,000, payable to 
brarer at the end of thir^ years from iFanuary 
1, 1874, with interest coupons payable semi- 
annually at the rate of 7 per cent per annum, 
free from any United States tax. The bonds 
were issued in denominations of $1,000 each, 
from Ko. 1 to 2,000 inclusive, and in denomina- 
tions of $600 each, from numbers 2,001 to 
4,000 inclusive. To secure their payment, 
principal and interest, the Company executed 
a mortgage, or deed of trust, bearinc^ date De- 
cember 10, 1874, upon its road, franchises, 
rights, and lands, to the defendants, Hunting- 
ton and Ripley, in trust, among other things, 
to apply the moneys arisine from the lands oi 
the Company, after deducung the expenses of 
executing the trust, as follows: 

1. To the payment of the coupons or interest 
warrants attached to the bonds, as fast as they 
shall become due and payable, to the extent 
that the net earnings from the business of the 
rood shall be insufficient for that purpose. 

2. To the purchasing and canceling of such 
cutstandinff oonds as can be obtained, at their 
market value, not exceeding, however, a pre- 
mium of 10 per cent; and 

6. To the payment of such of the bonds as 
shall not have been purchased in accordance 
with these provisions, when the same shall be- 
come due and payable. 

All the trust moneys coming to the trustees, 
not applied or used in accordance with the 
above provisions, were to be invested in 
United states securities, or lent from time to 
time in such manner as by the law of Massa- 
chusetts is permitted to savings banks. The 
inteiest derived from such investments or loans 
was to be applied by the trustees to itie pay- 
ment of the bonds or coupons. 

The bill alleges that, after the execution of 
this mortgage, the Company completed its rail- 
road from Little Rock to Fort Smith, within 
the time, and in the manner required bv the 
Acts of Congress and of Arkansas, and there- 
by became tHe owner of 1,067,000 acres of 
land, as certified by the Secretary of the Interi- 
or to the State, all of which, and the proceeds 
of sales, were subject to the trusts ana charges 
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impoeedby the mortgage or deed of trust; that 
the Corporation has disposed of all the bonds 
authorizied to be issuea under the mortgage, l^^^l 
but that of the lands there still remain unsola 
628.000 acres; that durinfi^ the years 1877, 1878 
and 1879, and the first six montfaus of the year 
1880, the net earnings derived from the opera- 
tion of the road, even when united with the 
proceeds of the sales of lands, were insufficient 
to meet the coupons or interest warrants at- 
tached to the bonds maturing on January 1, 

1878, July 1, 1878, January 1, 1879, July 1, 

1879, and January 1, 1880; and thereupon an 
agreement was made between the Corporation 
and the holders of the bonds and coupons pay- 
able on those dates, by which the holders sur- 
rendered to the defendants, trustees, the cou- 
pons, and the Corporation issued to them nego- 
tiable scrip or certificates by which it promi^ 
to pay the trustees, or bearer, Uie amount of 
the coupons surrendered, in ten years from 
their maturity, with interest at the rate of 7 
per cent per annum, payable semi-annually, 
the Corporation reserving the right to pay the 
scrip and .interest at any time previous to its 
maturity. " 

The scrip or certificate also provided that 
the trustees should hold the coupons surren- 
dered, as collateral security for the payment of 
the scrip thus issued thereior, and that the cou- 
pons should not be surrendered or canceled un- 
til the scrip should bepaid. The coupons ma- 
turing on July 1, 188d, and January 1, 1884, 
were also unpaid, and a similar arrangement 
was made with the holders of these coupons by 
the issue of scrip for them; so that the whole 
amount of scrip issued for coupons thus un- 
paid was $686,000. 

The bill also alleges that out of the moneys 
received from the sale of the lands since the 
execution of the mortgage, the trustees have 
bought and canceled lx>nds amounting to 
$586,600, besides appropriating moneys to aid 
tiie Corporation in paying the Interest coupons 
attached to the bonds; that since the year 1881 
the trustees have applied the net proceeds of 
the sales to the purchase and cance l lation of the 
bonds, and no part thereof to the purchase and 
cancellation of the said scrip, or the coupons 
held by them as collateral security for the pay- 
ment of that scrip; that for sevml years, the 
net earnings of the road have been more than 
sufficient to enable the Corporation to pay its 
current coupons and the interest upon the scrip; 
that Uie Corporation has notified the trustees [1641 
that it was no longer necessary to retain any 
portion of the proceeds of sales for the payment 
of the interest coupons to mature hereafter: 
that the net eaminn of the road would, in all 
probability, be amj^e for that purpose, and, by 
reason of the incr^ised earnings, will continue 
to be more than ample to pay the coupons as 
they severally become due and payable; and 
that the price of the bonds has greatly risen in 
value, and the premium thereon has varied the 
past year from 18 to 17 per cent, so that under 
the mortgage the trustees are no longer able to 
purchase sudi bonds, being limited by the mort- 
gage to the payment of 10 per cent premium. 

The bill also alleges that 628,000 acres of 
the lands of the Company remain unsold; that 
the trustees hold contracts for lands sold, upon 
whidi partial payments have been made, out 
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opon which deeds are not to be executed untfl 
the purchase money and interest are fully paid, 
amounting in the aggregate to more than the 
sum of $428,601; and that in the ordinary 
course of business, the trustees and their suc- 
cessors wiU have large amounts of money from 
sales thereof, which must be applied by them 
in accordance with the provisions of the mort- 
gage, and in the order of priority, before the 
moneys can be invested, as provided therein; 
that the trustees have refused to apply any of 
the said money to the payment of the outstand- 
ing coupons for which the scrip mentioned was 
given; that such coupons draw interest at the 
rate of 7 per cent, and any investment of such 
moneys by the trustees can only be made so as 
to obudn a much smallei rate of interest, and 
that, therefore, it would be greatly to tlM ad- 
vantage of the Corporation, and to the bond- 
holders, that such moneys should be applied to 
taking up the outstanding coupons. ^The trus- 
tees, in tneir answer to the demand of the Cknv 
poration that the moneys be so appUed, have 
expressed a willingness to so apply them, but 
they entertain doubts as to the^ authority so 
to do, unless directed by order of the court 

The mortgage, as is seen by its terms, con- 
templates that the proceeds of sales of lands 
shall be applied toihe payment of the interest 
[1651 coupons to the extent that the earnings of the 
road are insufficient for that purpose. The 
contract, by which the time to pay those oou- 
pons, for which the scrip was issued, was ex- 
tended for ten years, does not release the Cor- 
poration from its obUgation, provided it is in 
funds from the earnings of me road and the 
sales of its lands. The coupons are not can- 
celed, but are still held as couateral security for 
the scrip issued. The inability of the Company 
to pay such coupons from the earnings of the 
road, combined with the proceeds of the siUes 
of the lands, which led to the contract for the 
scalp, no longer exists, and there is no legal im- 
pediment in the way of the trustees taking up 
such coupons, notwithstanding the contract de- 
ferring their compulsory payment for ten years. 
The money received from the sales of the lands 
cannot be used in purchasing the bonds of the 
Company, which are now at more than 10 per 
cent premium, and the trustees are restricted in 
tbeir payment to that premium. Any invest- 
ment under the law of Massachusetts would 
bring them only a moderate interest, probably 
not exceeding 4 per cent. The coupons draw 
7 per cent. There is, therefore, a manifest pro- 
priety and Justice in the demand of the Corpo- 
ration that the surplus money from the sales of 
its lands, instead of being thus invested, should 
be applied to taking up the outstanding cou- 
pons. And it is the plain duty of the trustees, 
in the execution of their trust, to make the pro- 
ceeds of the sales of lands as available as pos- 
sible for the extinction of the indebtedness of 
the Corporation, first on its coupons, and then 
upon its boDwJ, so long as the same can be 
bought at a premium not exceeding 10 per cent 
ThedMree(fihee(mrti8iher^orereversed,and 
the cause remanded, with directions to enter a 
4eeree in accordance toith this opinion. 
True copy. Test: 

James H. MoKenney, Oerk, Sap. Court U. 8. 



IMU. S. 



[103 J 



ENDOWMENT AND BENEVOLENT AS- 
80CIATI0N OP KANSAS, F^. in Ilh>., 

STATE OF EANBAa 
(See 8. a Reporter's ed. lOB-UlIk) 

Jurisdiction qf this court—writ af error to state 
court-'Constiiutionalitif qf state statute. 

1. a%ls 00^ iBwithout jurisdiotkmof a writ of 
epw to the highest court of a State, unless it dls- 
tinotiy appears of record that a quesuon under the 
Ck>n8tatutron or a law of the United States not only 
might have been, but aotoally was, raised and d&. 
oided in the state oourt 

2. The Daot that in a motion for a new trial the 
gpestlon of the oonstitutionallty of a statute of th^ 
State was presented is not sufficient to give this 
court Jurisdiction, uuless it appears that the Con- 
stitution of the United States was relied on. 

[No. 12W.1 
Submitted Jan, 6, 1BS7, Decided Jan. tJ^ 1887. 

IN ERROR to the Supreme Court of the State 
of Kansas. Reported below, 85 Kan. 258. 
Dismissed. 

The history and facts of the case sufficiently 
appear in the opinion of the court 

Messrs. J. isuy Back, and 0« W. De- 
Campt for plaintiff in error. 

Messrs, S. B. Bradford, ^<^^^. cfEan- 
MM, Charles B. Smith and Edwin A. Aus- 
tin* for defendant in error. 

Mr. Ohitf JustieeVJmXX% deli vered the opin- 
ion of the ooort: 

This was a suit begun by the State of Kan- 
sas in the District Court of Lvcm County against 
the Endowment and Benevolent Assocla£>n of 
Kansas, for a forfeiture of its charter because 
it had neglected to comply with Uie require- 
ments of chapter 181 of uie laws of Kansas of 
the year 1885, approved librch 7, 1885, " pro- 
viding for the organization and control of mut- 
ual lue insurance companies In this State." 
The case was submitted without pleadings on 
an agreed statement of facts, from which It ap- 
pears that the Corporation was ornnized un- 
der the general laws of Kansas, January 7, 
1885, with the following objects: 

" 1. To guard its members, to a great extent, 
against the ills of pecuniary want during life, 
and especiallv during the period of Infirm ola 
age. and at their dcat h to make a provision for 
their families and friends, which latter is sup- 
posed to be the only physical anxiety of dying 
man. 

" 2. To create a fund to be paid to the mem- 
bers of the society, in accoroance with rules [104] 
and regulations thereof, whereby the members 
may the better be enabled to perpetuate and sus- 
tain their membership, which in so doing will 
seccue to them and their dependents the con- 
tinued support and protection of the association. 

*'8. To encourage and promote benevolence, 
industry and chanty among its members.'* 

The district court gave Judgment against the 
Corporation, but on what ground does not ap- 
pear, except as it may be inferred from the fol- 
lowing reasons assigned in support of a moti<Hi 
for a new trial. 

"1. That said chapter 181 is unconstitationa] 
and void. 

"2. For error of law oocoring at the trialand 
excepted to by the defendant. 

"8. That the facts of this case do not war- 
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nn% either the concliuion of law made by the 
court or the judgment herein rendered." 

When the case went to the Supreme Ck>uTt 
of the State on a petition In error the following 
was the assig^nment of errors: 

" 1. The said court erred in rendering Judg- 
ment for said plaintiff below. 

" 2. The conclusions of law and the Judg- 
ment are not auUiorized or warranted by the 
facts of the case. 

" 8. Said court erred in OTerruling the mo- 
tion of the defendant below for a new triaL" 

From this statement it is clear that we have 
no Jmisdiction, as no federal question appears 
afltanatiyely on the face of the record. It is 
true that in the motion for a new trial the ques- 
tion of the constitutionality of chapter 181 of 
the Acts of 1886 was presented, but that is not 
enough, since it is nowhere shown that any 

grovfiion of the Constitution of the United 
tates was relied on. The sunestion in the 
motion applies as well to the Constitution of 
the State as to that of the United States, and it 
has lon^ been settled that we have no Jurisdic- 
tion unless it distinctly appears that a question 
under the Constitution or a law of the United 
States not only might have been but actuallv 
was raised and d^ded. Crotoell ▼. Banddl, 

r 10S1 85 U. S. 10 Pet. 868, 898 [9:458, 470]; Brawn v. 

'• ^ a?fof«to,106U.S. 96, 97 [27:182, 138]; Ohdu- 
Uau V. Gibson, 111 U. S. 200 [28:400]: Detroit 
City B. Oo. ▼. Outhard, 114 U. 8. 188 L29:118]. 
Here there is nothing of the kind, and In Vie 
assicnment of errors on the petition in error to 
the Supreme Court of the State no reference 
was made to any constitutional question wha^ 
ever, except inierentially under that which re- 
lates to overruling the motion for a new trial 
Certainly it does not appear unmistakaUv on 
the face of the record that the Supreme CJourt 
of the State either knew or ought to have 
known that the validity of the statute in ques- 
tion was challenged on account of its repug- 
nancy to the Constitution or laws of the United 
States. Brown v. Colorado, iupra. Indeed, 
we know of no provision of the Constitution 
which renders such a statute invalid as a 
whole, and there is nowhere in the record any 
claim that in the charter of the Corporation 
there was a contract by the State the obligation 
of which had been impaired by the legismtion. 
If there had been, the validity of the statute 
could not have been challenged except in its ap- 
plication to this charter, and that was not the 
objection made either in the motion for a new 
trial or anywhere else that we ran discover. 

The writ (tf error U dumusedfor want (fju- 
riidietion, 
Tmecopj. Test: 

James H. MoKenney, Clerk, Sup. Court, XS, 8. 
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UNTTSD STATES, Appt., 

V. 

JAMES 0. SAUNDERS. 
CSee & a Reporter's ed. 12S-iao.) 

PubUe offleer9—one who ?u>ldi two distinct offlees 
may roccwr compensation for both, 

SeotlODS 1T88-176B Revised Statutes, prohibiting 
(he aUowanoe of additional pay or extra oompen- 
tation to publlo offlcerB, have no appUoatioii to the 
cufie of two dlstixiot offices, plaoes, or employ- 
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moots, eaoh of which has Its own dotles and oom- 
pentatlon, which offices may both be held t^ one 
person at the same time. 

[No. 1084.] 
Bubmitted Jan. 7, 1887. BcoidodJan. t4, 1887. 

APPEAL from the Court of Claims. Re- 
ported below, 21 Ct. CL 408. Affirmed. 
The history and facts of the esse sufl3ciently 
apoear in the opinion of the court 

Mcetn. A. H« Garland* Atty-Oen., and 
Heber J. May* assistant attorn^, for ap- 
pellant 
Mr. Van H. Manning* for appellee. 

M¥. Juitiee Miller delivered the opinion of 
the court: 

Saunders, the appellee in this case* recovered 
against the Unitea States In the court of claims 
a judgment for $1,627, from which t^ United 
States appeals. The recovery was for the 
salary of the claimant aaderk of the Commit- 
tee on Commerce of the House of Representa- 
tives, from the 14th day of March, 18RB5, to the 
7th day of January, 1886, at the rs^ of $2,000 
per annum. 

Mr. Saunders held this place from the first 
day of Julv, 1884, when he was appointed, up 
to the 7th day of January, 1886, when his suc- 
cessor was appointed. He was paid the com- 
pensation up to the 14th of March, 1885, and 
for the time between that and the 7th of Jan- 
uary, 1886, the Comptroller refused to pay bim. 
The various Appropriation Acts, including tlie 
one which would cover the period now in 
question, had all made appropriations for com- 
pensation for the clerk of tne Committee on 
Commerce. The ground upon whidi payment 
is resisted by the United States is that the 
claimant was, on the 14th day of March, 18HB5, 
appointed a cleriL in the office of the Pru- 
dent of the United States, since which time he 
has continued to perform the duties of that of- 
fice and receive its salary. The Comptroller, 
in his decision refusing to allow the claim. 

g laces his objection upon section 1766 United 
tates Revised Statutes,and upon the opinion of 
Attorney-General Black, in reeard to extra par 
and double compensation, delivered in 1857. 
9 Opinions Attys-Gen. 128. Section 1765 is 
found in immediate connection with several 
other sections on the same subject, of which [1S8] 
the two immediately preceding may be consid- 
ered to some extent in pari materia. They nn 
as foUows: 

" Sec 1768. No person who holds an office, 
the salary or annual compensation attached to 
which amounts to the sum of two thousand 
five hundred dollars, shaU receive compensa- 
tion for discharging the duties of any other 
office, unless expressly authorized by law, 

" Sec. 1764. No allowance or compoisatioii 
shall be made to any officer or clerk, by reason 
of the discharge of duties which belong to any 
other officer or derk in the same or any other 
department; and no allovnmoe or compensa- 
tion shall be made for any extra services what- 
ever, which any officer or clerk may be required 
to perform, unless expressly authorized by law. 

" Sec. 1765. No officer in any branch of the 
public service, or any other person whose sal- 
ary, pay or emoluments are fixed by law or reg- 
ulations, shall receive any additional pay, extra 
allowance or compensation, in any form what- 
ever, for the disbursement of public money, or 
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Soma ttnm Is Ud ito the letter of the Cnmp- 
troller on Ibe piopodtloD that the clerkship to 
ths oommfttee is not an office Id contempltttioD 
of tbe ConatitutioD of the Uolied States and 
the Ibw: ud the docdiloii in United State* y. 
emMUM, M n.-S. me [aS:483]. iareUed apon 
In nppaH of ttiat proposition. We do not 
tbiok It trnpoTtant lo dedae in this case whether 
nich a dernUp ia an olQoe within the mean- 
ing of theaa MCtloaa of the law and the Con- 
■titulion. bwanse sections 1764 and 178G both 
indade la tludr Nohihillon otflcera, clerks and 
other pwBODA. The propotdtlon of the Comp- 
tndlei lluU tba clerk is not an officer is made to 
meet his coiKMsion that a person who holds 
two distinct oompatible omcea may lawfully 
raodro ifae Mlaiy of each. 

The nnaal qneatfam hers ralaed has been 
nudi diBcaMed In the onlniona of the Atlor- 
Beys-Genenl, aod In the decMons of this court 
[1S91 ThiB section 1765, mainly relied upon hy the 
GoTCniment, is ti^en from two statutes, the 
first paswd March S, ISSQ, S U. 8. Stat, at L. 
S4&, and the second, August 23, 1B4^. 6 IT. 8. 
StBt. at L. GIO. This opinion of Attorney- 
General Black seems to be In conflict with ijie 
principles laid down by his predecessors, and is 
materially modified, ll not overruled, on the 
point mainly in question here, by his opinion in 
the case of J. P. Brown, on page 507 of the 
■ame volume. In Uienft due, 5 Ope. Attys- 
Oeu. 705, Attoraey-Qenenl Crittenden held that 
thesetwo Actiof 18S0 and 184S "Were intended 
to fenoa agtinit arbitrary extra allowances In 
each pluticnlar case, but not applying to dis- 
tinct employments, with salaries amxed to each 
by law or regulation." 

The case before us comes within the terms 
of this language, which Is further confirmed 
I^ the fact that he regarded the Actof I850ai 
prohibiting a peison "from receivinK thesal- 
ttr; of an offloe which lie does not hold, and 
not ttgalnat his receiving the salaries of twoof- 
floes wUdt ha doea legitimalely hold;" and we 
do not aes that then ht any distinction between 
amolumants received for two distinct employ* 
ments, whether offices or not, the salaiies of 
which an dtatinct, and the services rendered 
distinct, both mpolntments being held by the 
same person, as In this case. We are of opin- 



persoD holding an offloe or appointment, lor 
whloh the law provides a dcfinfteoompensatlon 
by way of salary or otherwise— which is In- 
tended to 00T6I ia the services which, as such 
officer, he may be callts! upon toiender— from 
feceivlng extra Qompenaalion, additional allow- 
ances, or pay for other services which ms~ *- 
required of bim dlber by Act of Congre 
by order of tbe head of his department, in lu 
any other mode, added to or connected with 
the regular duties of the place which he holds; 
but that they have no q)pUcatloo to tbe case of 
twodistinctofflces,p]aces, or employments, each 
of which baa its own dutieaand its own compen- 
sation, which offices may both be held by one 
person at the same time. In the latter case, he 
1*0 U. 8. 



iainthetTcofthclawtwoofflcers, orholdstwo 
places or appointments, tbe functions of which 
are separate and distinct; and, according to 
all the deddoDS, he is in such case enUtled [180] 

recover the two compensations. In the for- 

;r case, be performs the added duties under 
his appointment to a single place, and the stat- 
nte has provided that he shall receive no addi- 
tional compensation for that class of duties un- 
less it is so provided by special legislation. 
Thecaaeof United Slate* v. BrindU, 110 V.B. 
688 [38:386], iowhichnn Indian agent received 
large additional compensation for services con- 
nected with the sale of lands belonging to the 
Indians of his agency, which was uBnned hi 
this court, was upon the ground that these ad- 
ditional services were performed for the benefit 
of the Indians, and tbe statute implied the pay- 
ment of a reasonable compensation for audi 
services. Bee also Convene v, 17. & 63 D. 8. 
81 How. MS [1G:183]. 

7'hete vime* require the afflrmane* ef the 
JvdgrrKnt of t}te Oovrt of Claim*; and it i* ** 
ordered, 

Tmo oopy. Tart: 

Jamca H. HcKenner, Clerk, Sup. Oonrt. IT. B. 

MEMPHIS AKD LITTLE ROCK RAIL- {2871 
ROAD COHPANT, as Reorganized, Appt., 

ROBERT K. DOW, rt al.. Trustees. 
(B«aA C. Beporter'B ed. Iffi'-tDt.) 
Ba&roatU—reorganiailion — bondi in p^fm^U 
for propertji, tight* and priHlega aequired, 
nottnwid uTider CoTUtilulion (^ Arkan*a» — 
protection of property Sy junior inearrArano- 
er* — tubroffotion — inlerat^lrvtlee^ eervieei, 
eeumelfeei OTut eatle. 



[No. 40.1 
ATSuetlNot,.IJ,a.l8Se. DitidtdJan.t*.I8S7. 

APPEAL from theCircultCourtofthelTnited 
Stales for the Eastern District of Arkansas. 
Reportedbelow,aOFed.Rep.a60,7a8. Affirmed 
except ai to rate of interetl. 

The history and facts of the case appear In 
the opininn of the court. 

Memr*. B. C. Brown, W&ger Swl^na, 
John F. Dillon and John 0. Brovin, for appel- 
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It seems plain that a corporation can have no 
right to increase its obligations without consid- 
eration, and this most certainly when, as here, 
the cor|X)ration can obtain the money for dis- 
charge of such obligation only by increasing 
its charges for transportation, or, in other 
words, by, in effectimposing a burden or tax 
upon the people. Railroad corporations con- 
trol three fourths of the transportation of the 
country, and if entitled to increase their charges 
to enable them to make gifts to their owners, 
are invested with power to confiscate the earn- 
ings of the whole people to the use of those own- 
ers. The direct question here is whether the 
gractice of watering stock and bonds, so freely 
idulged in bv these corporations, by which for 
no consideration furnished to the public they 
seize and appropriate the money of the people 
to themselves, is or is not illegal. 

That obligations issued in direct violation of a 
prohibitory statute, especiaUy when such stat- 
ute declares them void, are void in the hands of 
every one is well established by authority ,and 
is a principle of sound common sense. In such 
cases there can be no innocent purchaser. A 
public law is notice to all the world. 

Boot V. Oodard, 8 McLean, 102; Uayden v. 
Dafiii, 8 McLean, 276; Boot v. Wallace, 4 Mc- 
Lean, 8; Harrii y. BunneU, 68 U. S. 12 How. 
79 (18: 901); Arrm^rang y. Toler, 24 U. 8. 11 
Wheat. 268 (6:468): OindnnaH Mut. H. In$. Co. 
V. Bosentfud, 66 lU. 85; Lea^tt v. PtUmer, 8 N. 
Y.19. 

"A contract void by the statute cannot be en- 
forced directly or collaterally. It confers no 
right and creates no obligation as between the 
pities to it" 

Dunphy V. Byan, 116 U. B. 491 (29:708). 

To like effect: Bouihem Loan Co. v. Morris, 
2 Pa. 176; Davidson v. Lanier, 71 U. 8. 4 
Wall. 468 (18:879); Bank qf U. B, v. (hcen$, 27 
U. 8. 2 Pet 635 (7:611); Brown y.TaTkington,!^ 
U. 8. 8 Wall. 377(18:266); Peck v. Burr, 10 N. 
Y. 294; Barton v. Port Jackson Plank B, Co, 17 
Barb. 897; Utica Ins, Co. v. 8eoU, 19 Johns. 1; 
Utiea Tns. Co. v. CaldweU.Z Wend, 297; Chitty, 
Cont. 972, 1008; Daniel, Neg. Inst. § 197; Wot- 
then V. BadgeU, 82 Ark. 496; Eagle v. Beard, 88 
Ark. 497. 

In each and every of these cases the paper 
held void was issued for value and upon con- 
sideration. In this case it is admittea that Uie 
bonds and deed are founded on no consideration. 

It seems dear from the authorities, as well as 
on principle, that no one can be estopped from 
showing a contract illend. 

CoUins V. Blantem, 2Wills.C.P. 247; 1 8mith 
Lead. Cas. 667, and cases cited. 

The issue of these bonds was not only ultra 
tires, they, as issued, were absolutely prohib- 
ited by the statute. 

These bonds contracted for interest at 8 per 
cent per annum. 

The statute declares that such bonds ahoold 
bear a rate '^ not exceeding 7 per cent per an- 
num." 

The statute contemplates a sale and nothing 
but a sale. 

These bonds were given awav. 

Acts done, obliga&ns issued, ultra vires are 
void, 

Slirewsbfiryete, B. Co. y. Iforthwestem R Co. 
6 H. of L. 118. 



The contract is likewise void when the statute* 
prohibits it by implication. Thus, although » 
corporation may, without special statute au- 
thority, issue bonds to pay its debts, or to raise 
mone>r for a corporate purpose, a statute which 
prescribes certain conditions on which they 
mav be issued prohibits by implication the issue 
of bonds which do not comply with the condi- 
tions, and those issued without sudi compli- 
ance are void. 

Pierce, R R. 612; Commonwealth v. Smith,^ 
10 Allen, 448; Head v. Providenee Ins. Co. 6 U. 
8. 2 Cranch, 127 (2:229); Chambers v. Manehee^ 
t&r dM. B.Co.6BeBt. & 8. 688; iZodbtMAy. EUy 
horn Bank, 13 Wis. 781; James y. Cincinnati, 
H. dbD. B. B. a. 2Di8ney, 261; Kent Coast R 
Co. V. London, C. db D. B. Co. L. K 9 Ch. App. 
666. 

The exception to the efifective operation of 
the doctrine of ultra vires is based entirely oo 
the reception of a consideration. 

8ee Green's Brice, Ultra Vires, and cases in 
note, 729-749; Hitchcock v. Galveston, 96 U. 8. 
862 (24:662); Hotel Co. y. Wade, 97 U. 8. 18 
(24:917); National Bank v. MdUhews, 98 U. 8. 
621 (25:188). 

In this case it is admitted that no considera> 
tion for these bonds was received; hence, no es- 
toppel <»n arise. 

Equity will interfere between wrong doers 
where a public interest is involved. Equity 
will also mterfere when the party asking relief 
was, at the time of the transaction, so much 
under the control of the other party as not to be 
his own master, or to have anv discretion. 

Huguenin v. Basdey, 2 W.&^. Lead. (^.£q. 
666, and cases cited on pages 160-168; 8tory, Eq. 
Jur. g 800; Bmith v. Brornley, Doug. E. B. 696; 
Csborne v. Williams, 18 Ves. 879; Browning v. 
Morris, 2 CJowp. 790; Phalen v. Clark, 19 Conn. 
421; /'bnfv.i/arri^n, 16 N.Y. 285; Long y. 
Long, 9 Md. Ch. 848. 

Tlie acts of a corporation are controlled by 
its stockholders, and that such acts, when ille- 
gal or wrongful, are condemned is settled in 
mis court 

/S^t^^ y. JJ<M^, 84 U.S. 17 Wall. 628 (21 :786). 

These wrong doers in paying the 8tate merely 
discharged a lust debt due appellant They 
were and are the wrongdoers and are not eno- 
tled to subrogation. 

Ouckenheimer v. Anr/evine, 81 N. Y. 894; WU- 
Hneon v. Babbit, 4 Dill. 208. 

The right of subrogation rests ou prindplee 
of pure equity, and should not be allowed where 
it appears that the person seeking it is indebted 
to tne person against whom he is proceeding on 
any account in an amount equal, greater, oriess 
Uian the demand, without nrst satisfying the 
debt 

Coataf Appeal, 7 Watts <& 8. 99; Sheldon, 
Subrogation, § 112. 

Messrs. U* M. Rose and Jolua M. Bovr* 
erSt for appellees: 

As the old company had authority expressly 
conferred by its charter to borrow money for 
the purpose of building and equipping its road, 
and as Uie present 0)mpany has succeeded to 
its charter, no reason can be shown why the 
latter should not have authority on its omin- 
ization to issue bonds for a debt contracted for 
building and equipping the road, no part of 
which had ever been paid. 
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If not, perhaps a stockholder mic^ht have 
enjoined the issue of the bonds and the ezecu- 
^on of the mortgage by a timely application 
to a court of chaacery; but after the act was 
done and the appellant had received the benefit 
from it for which it had contracted, neither it 
nor any stockholder could avoid its responsibil- 
ity by pleading uUra vires, 

1 Jones, Mort. 127; 8edgwick,8tat. & Const. 
Law, 90; Toumthip of Pine Oroce v. Talcott, 86 
V. S. 19 WalL 6TO^: 284); Boueton db T. R. 
J2. Co, V. Shirley . 54 Tex. 125; Grant v. Henry 
<Jlay Coal Co, 80 Pa. 209; Sand v. C^man, 50 
Mo. 248; Natoma Water db M, Co, v. Clarkin, 14 
ChLtm; Dar9ty.Qale,B»m,im;UmonW,Co.Y. 
Murph^i FlatFluming Co. 22 Cal. 621; Bouth- 
<m L, Ine, db T. Oo,t, Lanier, 5 Fla. 110: Third 
Ate, Bank y. Dimoek, 24 N.«l. Eq. 26; Rutland 
€te„ B. B. Co. v. Proctor, 29 Vt 98; Farmere 
Bank y. B, B Co. 17 Wis. 883; Oil Creek B,B, 
€o.Y, Pa, Tram, Co, 88 Pa. 160; City ofNatehen 
y. MaOery, 54 Miss. 499; Attleborough MaUBank 
y, Bogers, 125 Mass. BS9:8taUv. Woram, 6 Hill, 
88; Steam Nan. Co. v. Weed, 17 Barb. 878; Un- 
deruDood y. Newport Lyceum^ 5 B. Mon. 129; 
Pariih v. Wheeler, 22 N. Y. 494; State Board, 
etc,, y. atizene Street B Co, 47 Ind. 407; Stur- 
jM y. Knaipp, 81 Yt 1; Whitney Armt Co. y. 
Barlow, 68 ST. Y. 62. 

"Where a corporation is incompetent by its 
charter to take title to real estate, a conveyance 
to it is not void, but only voidable, and the 
Sovereign alone can object. It is valid until 
assailed in a direct proceeding instituted for 
that purpose." 

Nat. Bank v. Matthewt, 98 U. B. 628 (25 : 
190). Bee also OM Mining Co. v. Nat. Bank, 
96 U. S. 640 (24: 648); B. Co. v. McCarthy, 96 
U. 8. 267 ffl4 : 696); Hotel Co. v. Wade, 97 U. 
8. 18 (24 : 917); Hitchcock v. Oaheeton, 96 U. 
8. 351 (24 : 662); B, B Co. y. Houard, 74 U. 8, 
7 Wall. 892 (19 : 117). 

"The executed dealings of corporations must 
be allowed to stand for and against both parties 
when the plainest rules of good faith require it" 

Thomas v. B, B Co, 101 U. 8. 86 (25 : 958). 
See also Ex parte Chippendale, 4 De O. M. & Q. 
19; Be Cork db Q.B a>. L. R 4 Ch. App. 748; 
Troup^e Com, 29 Beav. 858; Hoa/rtfe Caee, 80 
Beav. 225. 

He who seeks to rescind a contract of sale 
must first offer to return the property received, 
juad place the other party in the position he 
formerly occupied, so far as practicable. 

ATidrews v. Hensler, 78 U. 8. 6 Wall. 257 (18 
: 789); Nat, Banky, Matthews, supra; Benjamin 
y. Hobbs, 81 Ark. 164. 

In an^r event the plaintiffs are entitled to 
«ubrogation. 

The payment by the plaintiffs, of the debt 
due the State, relieved the defendant of a bur- 
•den which could only be got rid of bv pay- 
ment. Under these cux!umstances the aefend- 
ant would be compelled to repay the money 
advanced by the trustees, though in point of 
fact it might be held that the trust deed is void. 

Crosby v. Taylor, 15 Gray, 64; Vall^s Heirs 
y. Flemings Heirs, 29 Mo. 152; Champlin v. 
Williams, 9 Pa. 841; Batis v. Boosvelt, 58 Tex. 
^05; Johnson v. Bobertson, 84 Md. 165; Payne 
V. Hathaway, 8 Yt. 212; Muiry, Berkshire, 52 
Jnd. 149: Webb v. WiUiams, Walker (Mich.) 544; 
Howardy. North, 5 Tex. 291; SeUedG v. Phdps, 
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11 Wis. 880; Tamkins y. Sprout, 55 CaL 81; Mc- 
Laughlin y. Daniel, 8 Dana. 188. 

Mr. Justice Harlan delivered the opinion 
of the court: 

The appellant, the Memphis and Uttie Rock 
Railroad Company (as reorganized), an Arkim- 
sas corporation, conveyed, oy deed of May 2, 
1877, to Pierson, Matthews, and Dow, trustees, 
its road and connections, and all its property, 
rights and privileges, including its fnmchise to 
be a corporation, to secure the payment of its 
bonds of the same date, aggregating $2,600,000, 
and payable in thirty years, subject to a mort- 
gage for $250,000, executed May 1, 1877. The \%S%\ 
deed provided for the employment, at the ex- 
pense of the trust estate, of such attorneys and 
agents as were reasonably necessary for the 
execution of the trust, and also for the payment 
of charges, costs, expenses and compensation, 
incurred by the trustees from time to time "in 
and about or for the execution of the trust." 

Cn the fourth day of March, 1882, the Su- 
preme Court of Arkansas, in a suit to which that 
Corporation was a party, rendered a decree 
adjudging that the State had a lien upon its 
road and rolling stock to secure the payment of 
|202,183.82 with interest from December 22, 
1879, until paid, at the rate of 8 per cent per 
annum; that being the aggregate principal and 
interest then due on a loan of $100,000 made 
January 10, 1861 by the State to the (old) Mem- 
phis and Little Rock Railroad Company, and 
secured by a mortgage upon its rolling stock 
and upon the same road now operated by the 
appellant. 

On the 25th of March, 1882, five days before 
the day fixed for the sale directed to he made 
in satisfaction of that decree, the appellees, 
(Moran having succeeded Pierson^ as trustees 
in the deed of May 2, 1877, paid into the treas- 
ury of Arkansas the sum of $239,072.71 in full 
discharge of the State's claim. 

The appeUees seek by this suit to be subro- 

Skted to the rights of the State, and to cuarge 
e mortgaged property and interests with the 
amount so paid bv them, with interest thereon, 
and also with such sums as may be ascertained 
to be due by reason of liabilities incurred, and 
costs, time, and labor expended by them in 
and about the trust. 

The Company resists each of the claims as- 
serted by the appellees. Its answer proceeds 
mainly upon the ground that the bonds secured 
by the deed of May 2, 1877, were and are void 
under the Constitution and laws of Arkansas, 
having been issued, it is alleged, to the stock- 
holders of the appellant without consideration 
in money, labor, or property actually received, 
of which fact the plaintiffs and every original 
taker of the bonds were advised, and as to 
which subsequent takers, if such there were, 
were put upon inquiry by the recitals In the 
mortgage securing their payment Conse- [289] 
quenUy, It is contended, the appellees were un- 
aer no duty and had no legal ngbt as trustees, 
or in any other capacity, to intervene and sat- 
iny the decree in favor of the State, or to incur 
liability or costs in reference to the defendant's 
property. The Company also filed a cross-bill, 
setting forth the same groimds, and praying 
that upon final hearing the deed of May 2, 1877, 
and the bonds thereby secured, be declared void. 
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The court sustained ezceptiousto the answer 
and a demurrer to the cross-bill, dismissing the 
latter for want of equity, and rendermg a 
decree in accordance with the prayer of the 
bUl. By the decree, the appellees were subro- 

fated to all of the rights of Uie State under the 
ecree of March 4, 1882; and for the amoimt so 
Said by them, with interest thereon from 
[arch 25, 1882, at the rate of 8 per cent ^r 
annimi. aggregating $261,456.27, together with 
interest on the latter sum at the same rate, 
from the date of the decree herein, they were 
adjudged to have a lien upon the property, 
rij^ts and interests embraced by the deed of 
J&y 2, 1877, subject — the appellees having 
consented thereto — to the lien created by that 
deed as well as by a deed executed May 1, 1877. 
A decree was also entered against the Company 
for $29,580.87, the amount found due to the 
plaintiffs for services rendered in and about 
the trust, and forcoun^l fees and costs in this 
suit. To this provision of the decree the ap- 
pellant also objects, upon grounds to which 
reference will be hereafter made. 

The piiucipal question relates to the validity 
of the $2,600,000 issue of bonds secured by the 
deed of May 2, 1877. 

The principal facts, chronologically stated, 
which bear upon this and other Questions in 
the CU80 are as follows: the Memphis and Lit- 
tle Kock Railroad Company was incorporated 
in 1858 under the laws of Arkansas, with au- 
thority to increase its capital to a sum sufficient 
to complete and operate a railroad between 
Memphis and Little Rock, by opening books 
for new stock, or by selling new stocE, or by 
bon owing money secured by mortgage of its 
charter and stock. Its stockholders, at a meet- 
ing held February 20, 1860, adopted a resolu- 
1 2001 ^^^ authorizing the board of directors, for the 
"^ J purpose of builoing and equipping the road, to 
increase the capital stock of the company to 
$1,800,000, by issuing coupon bonds of $1,000 
each, bearing 8 per cent Interest, convertible 
at any time within ten years thereafter into 
shares of stock; such bonds to be secured by 
mortgage upon the company's road, charter, 
works and real estate, or either of them. The 
action of the stockholders having been ratified 
by the directors, the company by deed of trust 
executed May 1, 1860, conveyed to Tate and 
others its franchises, property, privileges, road, 
road-bed, right of way, rolun? stock and 
works, in trust to secure its bonds, aggregat- 
ing $1,800,000, payable thirty years afterdate, 
with interest at the rate of 8 per cent per annum. 
On the 10th of January, 1861, it placed a mort- 
gage upon its road ana rolling stock to secure 
tne before mentioned state loan of $100,000, 
with interest from that date until paid at 
the rate of 8 per cent By deed of March 1. 
1871, it conveyed its franchises, property and 
net income, to Henry F. Vail, in trust to se- 
cure other bonds, amounting to $1,000,000, 
payable thirty years thereafter, with interest at 
the rate of 8 per cent per annunL The com- 

gany having made default in the payment of 
iterest on the latter bonds. Vail, the trustee, 
on the 17th day of March, 1872, sold and con- 
veyed these properties, rights, privileges and 
franchises, for $15,000 in cash, subject to all 
prior and superior liens, to one Still man Witt, 
who purchaised in behalf of the holders of 
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bonds secured by the deed of March 1, 1871 j. 
Subsequently, March 29, 1878, Witt exccutc<l 
a deed declaring the respective interests of the 
parties whom he represented, and conveying to 
each his proportionate share of the property 
and interest so purchased. On the 17th of 
November, 1878, the grantees in the latter deed 
conveyed the same property, rights and fran- 
chises to the Memphis and Little Rock RailiMz^ 
Company — a corporation then recently organ- 
ized unaer the laws of Arkansas, by the parties 
to whom Witt conveyed, subject, however, to the 
condition that that company should execute it» 
bonds for $2,600,000, secured by first mort- 
gage to the New York Guaranty and Indem- 
nity Company — that amount, according to th& 
estimate of the parties,bcing less than the princi- 
pal and interest due on the $1,800,000 moitgnge- 
of May 1, 1860, and other indebtedness thereto- ^ ^^- 
fore incurred in the construction and equips I*®*] 
ment of the road. In conformity with that 
condition the nSittay company executed, De- 
cember 1, 1878, a mortgage securing its bonda 
for $2,600,000. That mortgage provided, 
among other things, that "In case of any sale, 
Judicial or otherwise, of the premises embraced 
in this mortgage, and the holders of a majority 
in interest of the then outstanding bonds se- 
cured bv this mortgage ^ball, in writing, re- 
quest the said trustee, or its successor or suc- 
cessors, or his or their survivor or survivors, so 
to do it, they or he ia authorized to purchase 
the premises embraced herein for the use and 
benefit of the holders of the then outstanding 
bonds and coupons secured by this mortgage. 
And that, having so purchased said premises, 
the right and title thereto shall vest in said trustee 
or trustees, and no bondholder shall have any 
claim to the premises or to the proceeds thercoi; 
except for his pro rata share of the proceeds of 
said premises as represented in a new company 
or corporation to oe formed by a majority in 
interest of said bondholders for the use and 
benefit of the holders of the bonds secured 
hereby. And whenever the holders of a ma- 
jority of said bonds shaU have oiganized a new 
company or corporation for the use and benefit 
of all the holders of the bonds secured by thia 
mortgage the said trustee, or its successor or 
successors, or his or their survivor or survivors^ 
shall reconvey the premises so purchased by it» 
him, or Uiem to said new company or oorpora- 
tion." 

The New York Guaranty and Indemnity 
Company was succeeded in the trust by Pier- 
son, Dow and Matthews. The railisay com- 
pany having made default in meeting the in- 
terest on its bonds, and the prindpaJ, under 
the terms of the deed of trust, oecoming there- 
by due, the trustees instituted a suit lor fore> 
closure. Pending that suit, Tate and others* 
trustees in the mortgage of May 1, 1860, were 
made coplaintifEs. The bill was amended and 
the prayer for relief so enlarged as to include 
a foreclosure of the latter mortgage. Both 
mortgages were foreclosed by final decree of 
November 1, 1876, the amount found to be due 
on that of May 1, 1860, being $1,088,848.80, with 
interest at the rate of 6 per cent per annum, 
and the amount duo on that of December 1, [t92) 
1878, being $8,016,000. The decree provided, 
among other things, " That if said trustees 
shall he so requested, and shall bid for Mid 
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property, th^ ahall pay into court a suflScfent 
ram to pay the costs of sale and this suit, includ- 
ing counsel fees, allowaDces to trustees, to the 
commissioner for sale, and master of this court. 
And for the residue, their bid to the amount 
due and ordered to be paid b^ this decree shall 
be accepted by said commissioner, and he shall 
forthwith execute a deed conveying the pur- 
chased property to said trustees for and upon 
the trusts expressed in said second mortgage; 
that is to say, upon trust that they will convey 
the same to such new company or corporation 
as may be organized b^ the holders of a ma- 
jority in interest of said bonds upon demand 
thereof." 

At the sale under that decree, Pierson, Dow 
and Matthews, as trustees in the deed of De- 
cember 1 , 1878, purchased the property for the 
holders of bonds secured by that instrument, 
and a deed was made to them, on April 28, 

1877, in trust for such holders, "and upon the 
further trust that they will 'xmvey the same 
and all thereof to such compmiy or corporation 
as may be formed by the holders of a majority 
of such bonds at such time and upon such 
terms and conditions as a majority of the hold- 
ers of such bonds may require.*' 

On the day last mentioned the majority, in 
value, of sudu bondholders entered into articles 
of association reorganizing the Memphis and 
Uttle Rock Railro^ Company and fixing its 
capital stock at $1,800,000. The parties en- 
gaged in the reorganization being holders of 
Uie bonds secured by the deed of December 1, 

1878, and beneficiaries under the deed of April 
28, 1877, took the entire stock to themselves 
without payinfl^ therefor In money. The ar- 
ticles, after declaring that each and every ^are 
of the above named stock was fully paiastodL, 
^and acknowledging, on behalf of the Company, 
that $100 had been paid upon each share by the 
holder thereof, provided: 

" That we hereby require the said trustees. 
William 8. Pierson, Watson Matthews, and R. 
[293] K. Dow, to convey all and singular the prop- 
erty, charter, franchises, rights, privileges, and 
immunitiet, so conveyed to them by such com- 
missioner, to the Memphis and Little Rock 
Railroad Company, as reorganized, upon the 
fi^owing terms and conditions, to wit: 

"1. That said Railroad Company, as reorgan- 
ized, shall Issue its two hundrea and fifty bonds, 
payable to bearer at the office of the Central 
Trust Company of New York, in the City of 
Kew York, eadi for one thousand dollars, ma- 
turing in five equal Installments, on ^e first 
days of May, In the years 1879, 1880, 1881, 
1882 and 1888, bearing interest from date at the 
rate of 10 per centum per annum, payable semi- 
annually at the same piace, with ooupons for said 
interest annexed; and shall secure the payment 
of the principal and Interest thereof by a mort* 
gage of all and singular the said property, 
charter, franchises, rights, privileges and im- 
munities, of which mortf^nge sud Pierson, 
Matthews and Dow shall be trustees, and shall 
deliver the same to the said Pierson, Matthews 
and Dow, to be by them sold, and the proceeds 
applied to the payment of the liens upon the 
sud property reserved by the decree of the said 
court directing the sale Uiereof , and to the pay- 
ment of moneys borrowed by them to make the 
cash payment required by said decree. 
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"2. That said Memphis and Little Rock Rail- 
road Company, as recvganized, shall execute^ 
and deliver, to said Pierson, Matthews and Dow, 
its two thousand fivehimdred and seventy-five* 
other bonds, each for the sum of one tiiousand 
dollars; and its one hundred other bonds, each 
for two hundred and fifty dollars, payable at. 
the same place thirty years after date, bearing 
interest from the first day of July, 1&78, and 
until the first day of July, 1882, at the rate of 
4 per centum per annum, and after the last 
named date at 8 per centum per annum, pay* 
able at the same place, with coupons for such 
interest attached; and shall make provision for 
a sinking fund for redemption of such bonds, 
and shall secure payment of said bonds, inter- 
est and sinking fund, by a mortgage of all said 
property, charter, franchises, rights, privileges 
and immunities, of which mortage said Pier- 
son, Matthews, and Dow shall be trustees; such [804J 
last named bonds to be by said Pierson, Mat- 
thews, and Dow, equaUy distributed among the 
holden of Vie bonds secured by the mortgage of 
the Memphis and Little Boek Saitway Company, 
of date Deeember 1, 1878." 

These terms were formallv accepted by the 
stockholders, and on April 8J, 1877, the trus- 
tees conveyed to the reorganized Company the 
property, rights and interestsso purohased, sub- 
ject to Uie terms, conditions and trusts pre- 
scribed In its said articles of association. 

Pursuant to the conditions unon which it re- 
ceived title, the appellant, on May 1, 1877, is- 
sued its bonds, amounting to $250,000, and, to 
secure their payment, conveyed the same prop- 
erty, rights and interests to Pierson, Dow and 
Matthews as trustees. The proceeds of these 
bonds were applied in payment of the expenses- 
of foreclosure and reorganization. In further 
compliance with these terms, the appellant is- 
sued its bonds for $2,600,000 for distribution 
among the holders of bonds secured by the 
mortgage of December 1, 1873, and, to secure- 
their payment, executed the before mentioned 
mortnige or deed of trust of May 2, 1877. The 
recit& in the deed disclose all the foregoing 
circumstances connected with the or(?ani^tion 
of the appellant Corporation, and with its ac- 
quisition of these properties. 

From these facts it appears that at the date [297 ] 
of the mortgage of May 2, 1877, appellant's- 
entlre assets consisted of the property, righta 
and privileges purchased by Pierson, Dow, and 
Matthews, trustees, at the sale under the decree 
foreclosing the mortgage of December 1, 1873, 
and by them conveyed to it, on the express con- 
dition that the beneficial owners should receive 
therefor, besides $1,800,000 In stock, its mort- 
gage bonds for $2,600,000. That amount, in 
the stock and bonds of the appellant, was the 
valuation placed by such owners upon their 
interests, after taking into account, as well the 
amoimt previously expended in the construc- 
tion and maintenance of the road, as the prob- 
able value in the future of the stock and bonda 
to be given for a surrender of those interests. 
The transaction was, in its essence, a purchase 
of said property, rights and privileges bv the 
appellant at an agreed price, to be paid in its- 
stock and bonds. A part of the price was paid 
when the $1,800,000 of stock was issued. But 
appellant disputes its liability upon the bond» 
given for the balance, upon the theory that 
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ther were orobibited from iflsaing them by the 
eighth secnon of the twelfth artide of the Con- 
stitution of Arkansas, adopted in 1874 That 
section provides that "No private corporation 
sbidl ismie stock or bonds, except for mon^ or 
proper^ actually received, or labor done; and 
all fictitious increase of stock or indebtedness 
shall be void." In support of this view our at- 
£208] tention is called to the fact, admitted by the 
demurrer, that the full value of the propertv, 
rights ana privileges conveyed to appellant did 
not exceed $1,800,000, the amount at which the 
capital stock was fixed: and, consequently, it 
is argued, the $2,600,000 of bonds were issued 
without any consideration received in money, 
property, or labor, and represented only a ficti- 
tious indebtedness. In other words, appellant's 
vendors were fully compensated for their inter- 
esu by taking to themselves its entire stock. 

We do not concur in this view of the case. 
It does not. we think, rest upon a sound inter- 

Eretation of the State Constitution. The prohi- 
ition against the issuing of stock or bonds, 
except for money or propSr^ actually received 
or latwr done, and against the fictitious increase 
of stock or indebte&ess, was pretended to pro- 
tect stockholders againist spoliation, and to 
guard the public ai^ainst securities that were 
absolutely worthless. One of the mischiefs 
sought to be remedied is the flooding of the 
manLet with stock and bonds that do not repre- 
sent anything whatever of substantial value. 
In reference to a provision in the Constitution 
of Illinois, adopted in 1870, containing a pro- 
hibition, as to railroad corporations, similu* to 
that imposed by the Arkansas Constitution 
upon all private corporations, the Supreme 
Court of the former State, hi Pearia dt8.R,R 
Co,Y. Thompson, 108 111. 201, said: "The latter 
part of the clause of the Constitution in ques- 
tion, which declares that 'a\\ stocks, dividends, 
and other fictitious increase of the capital stock 
or indebtedness of such corporation shall be 
void,' we think, clearly points out the chief ob- 
ject which the constitutional convention sought 
to accomplish In adopting it; and to this we 
must look, in a large deme, for a solution of th^ 
language which precedes it. The object was, 
-doubtlcsB, to prevent reckless and unscrupulous 
epoculators, under the guise or pretense of 
building a railroad or of accomplishing some 
other legitimate corporate purpose, from fraud- 
ulently issuing ana putting upon the market 
bonds or stocks that do not and are not intended 
to represent money or property of any kind, 
cither in possession or expectancy , the stock or 
1>onds in such case being entirely fictitious. 
[29 w J • • » Under this provision of the CJonsUtution, 
railroad companies have no right to lend, give 
away, or sell on credit, their bonds or stock, nor 
have they the right to dispose of either except 
for a present coneid6/%tion and for a COTporate 
purpose." 

Recurring to the language eniployed in the 
Arkansas Constitution, we are of opinion that 
It does not necessarflv indicate a purpose to 
make the validity oi every issue of stock or 
bonds by a private corporation depend upon the 
inquiry whether the money, property or labor 
■actually received therefor was of equal value 
in the market with the stock or bonds so issued. 
It is not clear from the words used that the 
framers of that instrument intended to restrict 

MO 



private corporations—^ least when acting with 
the approval of their stockholders— in ue ex- 
change of their stock or bojods for money, prop- 
erty or labor, upon sucL temns as they deem 
proper; provided, always, the transaction is a 
real one based upon a ptesent consideration, 
and having reference to legitimate corporate 
purposes, and is not a mere device to evade the 
law and accomplish that which is forbidden. 
We cannot suppose that the scheme whereby 
the appellant acquired the property, rights and 
privileges in question, for a given amount of its 
stock and bonds, falls within the prohibition of 
the State Constitution. The beneficial owners 
of such interests had the right to fix the terms 
upon which they would surrender thoae inter- 
ests to the corporation of which they were to be 
the sole stockholders. And, that subsequent 
holders of stock might not be misled, each cer- 
tificate of stock states upon its face that " the 
holder takes this stock subject to $2,850,000 of 
mortgage bonds of the Company, which are 
secured by two mortgages duly recorded. " All 
that was aone was to reorganize the Little Rode 
and Memphis Railroad Company upon the 
same basis, substantially, as to capital stock 
and bonded indebtedness, as existed in respect 
to these properties, rights and privileges, before 
the adoption of the State Constitution, ana 
while they were held and controUed l^ the 
companies which preceded the appellant m the 
ownership. There was, consequently, no fic- 
titious increase by appellant of its stock or in- 
debtedness. Under these droumstances it can- 
not be fairly said that the bonds secured by the 
mortgage were issued without any considera- 
tion w&tever actually recdved In property. 

Equally untenable is the podtion that the 
bonds were void because made to bear interest 
at a rate in excess of that spedfiod in the Act of 
January 22, 1865, now section 6488 of the Re- 
vised Statutes of Arkansas. Mansfidd (Ark.) 
Digest The 7th section of that Act provides 
that *' Whenever any railroad company hereto- 
fore or hereafter incorporated in this State shall, 
in the opinion of the directora thereof, require 
an increased amoimt of the capital stock, they 
shall, if authorized by the holders of a majori^ 
of the stock, be, and they are hereby, author- 
ized to increase their capital stock to any amount 
not exceeding the estimated cost of their road, 
and shall have power to borrow money on the 
credit of the corporation, not exceeding its au- 
thorized capital stock, at a rate of interest not ex- 
oeeding7 per cent per annum,and may execute its 
bonds werefor in sums of five hundred dollars 
or one thousand dollars; and to secure payment 
thereof may pledge the property, both real and 
personal, ana the Income of said company, and 
to secure the payment thereof may execute a 
deed of mortgage or other instrument of writ- 
ing; and such company are hereby authorized 
to sell, negotiate, pledge or mortgage such 
bonds for the benefit of such company, and on 
such terms and at such places, either within or 
without this State, and at such rates and at 
such prices atf in the opinion of such directors 
will best advance the interests of such company; 
and if said bonds are thus sold bona fide at a 
discount, such sale shall be valid in every re- 
spect, and sudi securities as binding for thie re- 
spective amounts thereof, as if sold at their par 
TOue." 
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Itis saffldent to flaj that this statnte has no ap- 
plication to Uie present case; for, there was here 
no increase of Uie existing capital stock of a 
corporation; nor were the m>nds secured by the 
mortgage of May 2, 1877, executed for money 
borrowed, but for property, rights and pri^- 
leges conveyed to appellant at an agreed price, 
to DC paid in its stock and bonds. 

It results, from what has been said, that the 
validity of the bonds cannot be disputed upon 
any of the grounds stated. Neither the Con- 
stiiution nor the Statutes of Arkansas interpose 
rafti 1 *°^ obstacle to the full performance by the ap- 
l ^ pellant of the terms and conditions upon which 
only it acquired the ownership of the interests 
in question. 

Tne appellant, in the mortgage to the appel- 
lees, covenanted that the interests conveyed 
were free from incumbrances and that it would 
warrant and defend the title aeainst all lawful 
claims whatsoever. Its duty therefore was to 
protect those interests against prior liens. 
Appellant having neglected to perform that 
duty, the appellees, as Junior incumbrancers, 
had the rieht to protect the mortgaged estate 
against a forced sale. Upon payment of the 
amount due the State, they became entitled to 
the benefit of her lien upon the property. Al- 
though the appelleesdid not purchase the State's 
claim or become, techniodly, the assignee 
thereof, her lien will be regarded in equity, as 
subsisting, so far as is necessary for their pro- 
tection. 

In behalf of the appellant it is contended that 
the decree below went bevond what was re- 
quired for the indemnification of the appellees. 
The debt due the State, by the terms of her 
contract with the old company, bore interest at 
the rate of eight per cent per annum until paid. 
The entire claim, with interest at that rate, was 
paid by the appellees. But the decree below 
gave a lien, as against the appellant, for the 
amount so paid with interest from the date of 
iuc/i payment, at the same rate cu was stipulated 
in the contract between the State and her debtor. 

The Constitution of Arkansas provides that 
*'A11 contracts for a greater rate of interest than 
10 per centum per annimi shall be void as to 
principal and interest, and the General A^em- 
bly shall prohibit the same by law; but wbere 
no rate of interest is agreed upon the rate shall 
be 6 per centum per annum. ' Art. 19, g 18. 
And by statute it is provided that "Judgments 
or decrees upon contracts bearing more than 
per cent interest shall bear the same interest as 
may be specified in such contracts, and the rate 
of interest shall be expressed in aJl such Judg- 
ments and decrees; and all other Judgments and 
decrees shall bear interest at the rate of 6 per 
cent per annum until satisfaction is mode as 
aforesaid." 

The right of subn^gation is not founded on 
(302 J contract It ia a creature of equity; is enforced 
solely for the purpose of accomplishing the 
ends of substantial justice; and is independent 
of any contractual relations between the parties. 
All that the appellees can, in good conscience, 
demand is reimbursement for their outlay in 
protecting the mortgagedproperty against the 
prior lien of the State. When relief to that ex- 
tent is accorded, they will have no iust ground 
to complain, especially as the debt held by the 
State wan not the personal debt of theappcl- 

120 U. & U. S.. Book 80. 



lant There was no agreement betwetD them 
and the appellantin respect to interest upon any 
sum they might be compelled V> pay in order 
to relieve the property from prior incimi- 
brances. If, therefore, they are adjudced to 
have a lien upon the mortgz^ed property for the 
whole amount actually paid to the State, with 
interest thereon from the date of such pay- 
ment, at the rate established by law in the ab- 
sence of an agreement as to rate, they will be 
fully indemnified. It is not for the court or 
for parties to say that the rate c^ interest fixed 
by law in the absence of an ambment ]s not 
adequate compensation for delay in the pay- 
ment of money. It results that the decree, so 
far as it allows to appellees interest in excess of 
6 per cent per annum, on the aggregate amount 
of principA and interest paid by tnem to the 
State, is erroneous. 

One other question remains to be determined. 
The appellant insists that the oourt below erred 
in giving Judgment against it for $20,580.87, 
the amount found tobe duethe appellees for serv- 
ices and counsel fees herein and for costs paid out 
by the appellees in this suit. We are of opin- 
ion that Ui6 decree in this respect was right 
This allowan'^e, as to its amount, is fullv sus- 
tained by tne evidence *n the cause. Ana it is 
authorized by that clause and condition in the 
mortgage of May 2, 1877, which provides that 
tiie appellant *' will from time to time, as in- 
curred, pay all charges, costs and expenses" of 
the appellees, or either of them, " in and about 
the execution of the trust," and " will indem- 
Dif«r and hold harmless" the appellees " against 
aU costs, charges, damages and expenses which 
thsy or either of them may sustain or be put to 
in consequence of accepting this trust, or of 
anything which may be done or omitted to be 
done under it, saving only such damages as 
may be incurred by or arise from the culpable [303] 
act or neglect" of said appellees. 

liie decree below is retersed so far as it gives 
the apptilees interest upon the aggregate amount 
paid iy them into the treasury of the State, at 
the rate qfS per cent per annum from the time 
of such payment; and the cause is remanded, 
with directions to allow interest upon that 
amount, from the date of payment, at the rate 
only ef 6 per cent per annnm. In aU other m* 
«peeto tJie decree is affirmed. The appellant 
will have its costs in this court. 
True copy. Test : 

James H. MoKenney, Clerk, Sup. Court, U. & 



UNITED STATES, Plff, in Err., 

HUBBARD G. PARKER et al. 
(See 8. 0. Heporter*8 ed. 8^97. ) 
Action on penal bond— dismissal of former oo* 
tion, a bar — liberal construction of plfaA 
ings—Ifevada Statutes. 

1. A Judgment of dismissal based upon and en- 
tered in puniuanoe of an agreement of ttio parties, 
wtiiuh recites that the subject matter boa been ad- 
Justed and settled by them, is a bar to a subsequent 
action both at conunon law and under the Statutes 
of Nevada^ 

fL Under the statutory rule in Nevada requiring 
a liberal oonstruotlon of pleadings, a second action 
on a penal bond is h^d to be for the same breach, 
although the amount claimed is lean than that aU 
leged in the former suit. 
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rr BRROR tothe Circuit Court of the United 
States for the District of Nevada. Afflrmed. 

The history and facts of the case sufficieutly 
apoear in the opinion of the court. 

Mr. G* A. Jenks, Solicitor- Oen., for plaint- 
iff in error: 

In cases where it is sought to apply the 
estoppel of a JiKlgment rendered upon one 
cause of action to matters arising in suit upon 
a different cause of action, the inquiry must 
always be as to the point or question actually 
UtigacaG and determined in the ori^nal action, 
not what might have been thus htigated and 

OromweilY. County i^fSae, 94 U. 8. 358 (24: 
108). 

When a judgment Is offered in evidence in 
a subsequent action between the same parties 
upon a different demand, it operates as an 
estoppel onlv upon the matter actually at issue 
and (fetermmea in the original action; and such 
matter, when not disclosed by the pleading, 
must be shown by extrinsic e^dence. 

Davis V. Brown, 94 U. 8. 428 (24: 206); BusseU 
V. Place, 94 U. 8. 608 (24: 215); CampbeU v. 
Rankin, 99 U. 8. 268 (25: 486). 

No extrinsic evidence in this case was offered 
to show that Uie claim now sued for was actu- 
aUy included in the former action pleaded. If, 
Uien, the plea does not state such facts, or set 
forth such a record as to show that the claim 
now sought to be enforced was actually em- 
braced in the former contention, the demurrer 
should have been sustained. 

The record pleaded is in fact, and no doubt 
in intent, but a consentable nonsuit The de- 
fendant's plea in this case states it was by con- 
sent The record entrv shows no trial, no evi- 
dence on the part of plaintiff; but, on motion 
of defendants^ attorneys, the court substantially 
states that the case, having been settled by the 
parties, need not be heard, and is therefore dis- 
missed. In law this is merely a judgment of 
nonsuit 

Eaun V. Tieman, 58 Pa. 192; MeLaugMin 
v. MeOee, 79 Pa. 217. 

Even a compulsory nonsuit is not a bar to a 
subsequent action for the same claim. 

Filming v. In$, Co, 4 Clark, 54; Boumon- 
viUe V. OoodaU, 10 Pa. 188. 

Afessrs, C. J. Hillyer and William M. 
Stewart, for defendants in error: 

The judgment in the former action deter- 
mines every possible Question that can arise on 
the bond as to the liability of defendant Parker. 

SeeoT V. 8lurgi$, 16 N. Y. 548; Baird v. U. 
& 96 U. 8. 480 (24: 708); BendemagUY. Cocks, 
19 Wend. 207; MiUer v. Covert, 1 Wend. 487; 
PhiUijf V. Beriek, 16 Johns. 186; Ihrrington 
T. Bofne, 15 Johns: 482; Heriter v. Porter^ 28 
Cal. 885; Cunningham v. Harris, 5.^-al. 81; 
Warren v. Comings^ 6 Cush. 108. V 

Cromwell v. County of Sat, Davis v. Brown 
and BusseU v. Place, all hi 94 U. 8. (Bk. 24, L. 
ed.), and CampbeU v. Rankin, hi 99 U. 8. (25: 
486), dted by the solicitor, have no application 
to the case at bar. In these cases the court 
made a distinction between the judgnaent as a 
bar or estoppel against the prosecution of a 
second action upon the same dalm or demand, 
and its effect as an estoppel in another action 
between the same parties upon a different claim 
or cause itf aetlon. 



The effect of the Judgment in this case must 
be determined by the laws of Nevada. 

Sec. 914 R. 8.; Nudd v. Burrows, 91 U. 8. 
426 (28: 288); Indianapolis, etc. R B. Co. v. 
fforst, 98 U. 8. 291 (28: 898); Sawin v. Kenny, 
93 U. 8. 289 ^: 926): Weed Sewing Machins 
Co. V. Wicks, 8 DilL 261. 

The case at bar is not included amon^ the 
cases which may be dismissed or in which a 
nonsuit may be entered under the Nevada Stat- 
ute. 

PhiUpots V. Blasdd, 10 Nev. 19; Merritt v. 
CampbeU, 47 Cal. 542. 

Both the Supreme Courts of California and 
Nevada in construing the statutes of those 
States give to them the same effect as the courti> 
of Kentuckv give to a case "dismi^ed agreed/ 
It will be observed by the cases, Bank of Com- 
monweaUh v. Hopkins, 2 Dana, 895, and Jarbot 
V. Smith, 10 B. Mon. 257, that an agreed dis- 
missal of a case in Kentucky is a judgment on 
the merits and final. 

Mr, Justice Mattliews delivered the opin- 
ion of the court: 

This is an action at law commenced by the 
United States, on the 18th of November, 1885. 
against Hubbard G. Parker, as principal, and 
William M. Stewart, as surety, upon an official 
bond executed on the 12th day of March, 1867, 
in the penal sum of $20,000, the oondition of ,^^^ 
which was that whereas, the said Hubbard Q. ^^^' 
Parker had been appointed superintendent of 
Indian affairs for Nevada and had accepted such 
appointment, if the said Hubbard Q. Parker 
should at all times carefully discharffe the duties 
thereof , and faithfully expend all public moneys 
and honestly accoimt for the same and for all 

gublic property which should or might come 
ito his hands, without fraud or delay, the ob- 
ligation should be void. 

It is alleged in the complaint that after the 
execution of Uie bond, and while the defend- 
ant Parker still held and remained in said of- 
fice, and prior to November 18, 1869, the plaint- 
iff placed in his hands various and sundry 
large sums of money to be expended by him 
for the bendlt of the Indians of Nevada, and 
to be properly accounted for by him; that on 
said November 18, 1869, "there then and 
ever since has remained and now remains of 
said moneys in said defendant Parker's hands, 
unexpended and unaccoimted for, the sum of 
$6,1&1.14;" and he having failed to account for 
or to return the same to the plaintiff, judg- 
ment is prayed for against the defendants for 
that amount, with interest thereon at the rate 
of 6 per cent per annum from November 18^ 
1869. 
The defendants filed the f oUowinguiswer: 
" That heretofore^ wit, on the STth day of 
November, A. D. 1871, the said above named 
plaintiff commenced an action in the Chrcuit 
Court of the United States, Nhith Circuit and 
District of Nevada, against said above named 
defendants, upon the official bond of the de- 
fendant Hubbard Q. Parker, as superintendent 
of Indian affairs for Nevada (the same identical 
bond as set out in the complaint herein), to re- 
cover the sum of fifteen thous^d one hundred 
and eight and ^ ($15,108.62) doUan, together 
with mterest and costs; that said action was 
commenced by the fiUng of a complaint and 
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(he iflsuanoe of summons thereon in due form 
of law; that the said defendants appeared in 
said action by their attorneys, EUis & King, 
and on, to wit, December 15, A. D. 1S71, filed 
their answer to the complaint, and, among 
other things, denied that there was any bal- 
ance due Uie United States from the scud de- 
[91] fendant Hubbard Q. Parker, as superintend- 
ent of Indian affairs for Neyada, or otherwise. 
That said United States Ckcuit Court had ju- 
risdiction of the parties and the subject matter of 
said action. 

" That afterwards, and on, to wit, the 1st 
day of December, A. D. 1878, said cause came 
on for trial in the said Circuit Court of the 
United States and District of Nevada, before 
Hon. Lorenzo Sawyer, Circuit Judge, and Hon. 
E. W. HiUyer, United States District Judge 
for Nevada, the plaintiff being represented by 
its duly authorized and appointed attorney for 
the District of Nevada, Jonas Seely, and the 
defendants beine represented by meir attor- 
neys, Messrs. EISIb & king. 

"That thereupon the defendants, by their 
attorneys, presented to the court a statement 
of accounts duly certified by the Second Au- 
ditor and Second Comptroller of the Treasury 
Department of plaintin, showing that said de- 
fendant HubbaraQ. Parker's accounts with the 
United States as sunerintendent of Indian af • 
fairs for Nevada had been settled and adjusted, 
and that the said defendant Parker was dis- 
charged from all claims of the United States 
as superintendent of Indian affairs for Nevada, 
or otherwise, and that said Parker was not in- 
debted to the United States in any sum what- 
ever as superintendent of Indian affairs for Ne- 
vada^r otherwise. 

"Whereupon, in open court, on motion of de- 
fendants* attorneys, the district attorney repre- 
senting the United States consenting thereto, 
the following judgment was duly maae and en- 
tered, to wit; 

*" Upon motion of EDis & King, attorneys 
for defendants, and it appearing to the court 
that the subject matter in this suit has been ad- 
tvffited and settled by the proper parties in 
Washington; it is therefore ordered that this 
cause be and the same is hereby dismissed.' 

" Defendants further aver that said Judg- 
ment so as aforesaid made and entered is a bar 
to any and all claims of the plaintiff in this 
action against each and all of tne said defend- 
ants, and that the said plaintiff is estopped there- 
by, and ought not to have or maintain this 
action, 
rgoi ** ^^ for further and separate answer de- 
^ ^ fendants aver that on the 21st day of June, A. 
D. 1872, the said defendant Hubbard Q. Park- 
er, as superintendent of Indian affairs for Ne- 
vada, made a full settlement with proper of- 
ficers of the United States of all his accoimts 
as superintendent of Indian afEairsfor Nevada, 
and his accounts were finally adjusted and set- 
tled by the Second Auditor and Second Comp- 
troller of the Treasury Department of plaintiff, 
whereby he was fully disoiarged from all ob- 
ligations and demands of the United States as 
superintendent of Indian affaira for Nevada, or 
otherwise. 

" Defendants further aver that the pretended 
claims asainst these defendants for six thousand 
onehundiedandeighty-fourandVA ($6,184.14) 
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dollars is founded upon a pretended readjust- 
ment of the accounts of the said defendimt 
Parker bv the Second Auditor and Second 
Comptroller of the Treasury Department of 
plaintiff, made on the 25th day of June, A. D. 
1884, and that such pretended r^justment 
was made without autnority of law; that the 
said settlement and adiustment maoe on the 
21st day of June, A. D. 1872, aforesaid, was 
final and conclusive, and a bar to the pretended 
claim for $6,184.14 herein, or anv clum of the 
United States against these defenoiants, or either 
of them." 

To this answer the plaintiff demurred, on the 
ground that it did not state facts sufficient to 
constitute a bar to the cause of action set out in 
the complaint This demurrer was overrule^ 
and the attorney for the plaintiff resting his 
case upon the demiurer, judgment was entered 
in favor of the defendants, to reverse which the 
United States has sued out and now prosecutes 
this writ of error. 

In the view which we take of the case, it is 
not necessary to consider the validityof the sec- 
ond defense set up in the answer. The points 
relied upon by the plaintiff in error, so far as 
the first defense is concerned, are: 1, that the 
former judgment relied on as an estoppel does 
not appear to be for the same cause oi action as 
that on which recovery is now sought: and 2, 
that the judgment is not a final judgment on 
the mentB. Tbe two actions are upon the 
same bond, but it is alleged that it does not suf- 
ficiently appear that the recovery sought in the 
two actions is upon the same breach. In the 
first action the amount alleged to be due was [93] 
$15,108.62, the action having been brought 
November 27, 1871. On the trial on Decem- 
ber 1, 1878, the averment is that the defendants 
§ resented to the court a statement of accounts, 
idv certified by the Second Auditor and Sec 
ona Comptroller of the Treasury Department, 
showing that the defendant Parker's accounts 
with the United States as superintendent of 
Indian affairs for Nevada had been settled 
and adjusted, and that Parker was thereby dis- 
charged from aU claims of the United States 
against him as superintendent of Indian affairs 
for Nevada, or otnerwise, and that said Parker 
was not indebted to the United States in any 
sum whatever as superintendent of Indian af- 
fairs for Nevada, or otherwise. 

It is stated, by way of recital in the Judgment 
itself, that it thus appeared to the court " that 
the subject matter in this suit has been ad- 
justed and settled by the proper parties in 
Washington." This recital, together with the 
judgment founded on it, was entered by the 
consent of the attorney representing the United 
States, who thus in open court offlcislly admit- 
ted the effect of the evidence to be as claimed. 
The present action was begun on the 18th of 
November, 1885, but the breach alleged oc- 
curred on November 18, 1869, the iuagment 
demanded being for the amount statea then to 
have become me^ with interest thereon from 
that date. The cause of action, therefore, arose 
and existed at that time; and if in ozistenoe 
now it must have been so at the date of the 
trial of the first action; to wit. December 1, 
1878. It is therefore a fair and reasonable, il 
not a necessary, inference that the amount al- 
leged to be due in the present action was part of 
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the lamr amount sought to be recovered in 
In the K>rmcr action. It ia not material that 
the two sums are not identical; it is sufficient 
that the smaller was part of the larger amount. 
In Uie first cause there might have been a recov- 
ery, if the proof had Justified, for a sum less 
than that demanded. It was found and ad- 
judged by the court in that cause, not only that 
the whole sum demanded was not due, but that 
there was nothing due from the defendant to 
the United States; and if nothing was then due, 
the amount now sought to be recovered must 
have been adjudged not to have been due; for if 
due now, according to the averments of the com- 
pldnt, it was due from a time prior to the date 
of that trial and judgment The averment is 
that it was due on ancTfrom November 18, 1869. 
It may be, according to tho rule of pleading at 
common law, where a former judgment is set up 
by way of a bar to the action as an estoppel, the 
plea in this case would not be regarded as suffi- 
ciently certain, for want of an express averment 
that me amount sought to be recovered in this 
action was part of the same amount sought to 
be recovered in the prior action. But the rules 
of the common law as to pleading are not in 
force in Nevada, where the procedure is regu- 
lated by a statutory Code, which governs the 
practice of the courts of the United States sit- 
ting therein in common-law cases byvirtue of 
section 914 of the Revised Statutes. This Code, 
like other similar codes regulating the practice 
of the state courts, has relaxed the strictness of 
the common-law rules of pleading, so that now, 
instead of construing plead in;^ strictly against 
the party, they are to be construed lil>eraUy in 
his favor for the furtherance of justice. 

Section 70 of the Civil Procedure Act of the 
State of Nevada, approved March 8, 1869, being 
section 8092 of the General Statutes of Nevada 
of 18^, is as follows: " In the construction of 
a pleadine for the purpose of determining its ef- 
fect, its afiegations shall be liberally construed 
with a view to substantial justice between the 
parties.*' 

In commenting on this section, the Supreme 
Court of Nevada, in Fergitaan v. Virginia and 
Truckee R B. Co. 18 Nev. 184, 191, uses the fol- 
lowing language: *'But the rule construing 
pleadings most strongly against a pleader has 
Seen replaced in this State by the more liberal 
rule prescribed in section 70 of the Practice 
Act This section is the same as section 169 of 
the New York Code. The result of the decis- 
ions in that State seems to be that on a general 
demurrer the allegations of a complaint will be 
construed as libenUy in favor of the pleader as, 
before the Code, they would have been con- 
strued after the verdict for the plaintiff. That 
is, they will be construed in such a sense as to 
support the cause ot action for the defense. 
Moak'sTan Santvoord's PI . 8d ed. side page,771 
et acq. In this State a similar doctrine has been 
declared in State against Central Pacific R, B. 
Co. 7 Nev. 108." 

Applying this rule, it becomes quite dear 
that the pleading in question sufficiently avers 
all the facts necessary to constitute the former 
judjrment a bar to the present action. 

The second question is whether the judgment 
rendered in the first action was final It is 
claimed to be equivalent only to a nonsuit, and 
therefore not rm Judicata, A judgment of 
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rumeuit, whether rendered because of the fafl- 
ure of the plaintiff to appear and proeecuta his 
action, or because upon the trial he fails to 
prove the particulars necessary to moke good his 
action^ or when rendered by consent upon an 
agreea statement of facts, is not conclusive as 
an estoppel, because it does not determine the 
ri^ts of the parties. Homer v. Brown, 57 U. 
S. 16 How. 854 [14:9701; Manhattan Life In$. 
Oo. V. Broughton, 109 U. 8. 121 [27:878]; Ealde- 
man t. U. B. 91 U. S. 584 [28:4^]. But a non- 
suit is to be distinguished from a retraxit Min- 
or V. Mechanics Bank, 26 U. S. IPet 46 [7: 47]. 
Blackstone defines the difference as follows: 
"A retraxit differs from a nonsuit in this: one is 
negative and the other positive. The nonsuit 
is a mere default or neglect of Uie plaintiff, and 
therefore he is allowed to begin his suit again 
upon payment of costs; but a retraxit is an 
open, volimtary renunciation of bis daim in 
court, and by this he forever loses his action." 
8 Bl. Com. 296. And it has been held that a 
judgment of dismissal, when based upon and 
entered in pursuance of the agreement of the 
parties, must be understood, in the absence of 
anything to the contrary expressed in the agree- 
ment and contained in the judgment itself, to 
amount to such an adjustment of the merits 
of the controversy, by the parties themselves 
through the judgment of the court, as will con- 
stitute a defense to another action afterwards 
brought upon the same cause of action. Bank of 
CommonioeaUh v. Hopkins, 2 Dona, 895; Merritt 
V. CampbeU, 47 Col. 542. It is clearly so when, 
OS here, the judgment redtes that the subject 
matter of the suit hod been adjusted and set- 
tled by the parties. This is equivalent to a 
judgment that the plaintiff had no cause of ac- 
tion, because the defense of the defendant was 
found to be sufficient in law and true in fact. [96) 
Upon general principles of the common law, 
regulating the practice and procedure of courts 
of justice, it must be held that the judgment 
here in question was rendered upon the merits 
of the case, is final in its form and nat\u«, and 
must have the effect of a bar to the present ac- 
tion upon the same cause. 

If its effect is to be determined by the Stat* 
utes of Nevada, the same condusion will br 
readied. The Civil Practice Act of that State, 
passed March 8. 1869 (Gen. Stat Nev. 1885, 
sec. 8178), is as follows: 

" An action may be dismissed or a judgment 
of nonsuit entered in the following cases: First 
By the plaintiff himself at any time before trial, 
upon the payment of costs, if a counterdaim 
has not been made. If a provisional remedy has 
been allowed the tmdertaking shall thereupon 
be delivered by the clerk to the defendant, who 
may have his action thereon. Second. By 
either party upon the written consent of the 
other. Third. By the court when the plaintiff 
fails to appear on the trial, and the defendant 
appears and a^s for the dismissal. Fourth. 
By the court, when upon trial and before the 
final submission of the case the plaintiff aban- 
dons it. Fifth. By the court, upon motion of 
the defendant, when upon the trial the plaint- 
iff fails to prove a sufndent case for the jury. 
The dismissal mentioned in the first two sub- 
divisions shall be made by an entry in the 
clerk's register. Judgment may thereupon be 
entered accordingly. In every other case the 
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Jodgmoit fhaD be rendered on tbe merits. " 
It thus appears that there are five instances in 
whkh the dianissal of an action has the force 
only of a Juigment of nonsuit; " in every other 
case,** the statute provides, " the Judgment shall 
be rendered on the merits." If the case at bar 
&i not included among the enumerated cases in 
which a dismissal is equivalent to a nonsuit, it 
must therefore be a judgment on the merits. 
In the present case the suit was not dismissed 
bj the plaintiff himself before trial, nor by one 
party upon the written consent of the other, 
nor by ttie court for the plaintiff's failure to ap- 
pear on the trial, nor hj the court at the trial 
for an abandonment bv the plaintiff of his 
cause; neither was it a dismissal by the court 
upon motion of the defendant, on the ground 
that the plaintiff had failed to prove a sufficient 
case for the lury at the trial. The Judgment 
was rendered upon the evidence offered by the 
defendants, which could only have been after 
the plaintiff had made out a prima facie case. 
That evidence was passed upon Judicially by 
ttie court, who determined its effect to be a bu' 
to the cause of action. This was confirmed by 
the consent of the attorney representing: the 
United States. The Judgment of dismissal was 
based on the ground of the finding of tbe court, 
as matter of fact and matter of law, that the 
subject matter of the suit had been so adjusted 
and settled by the parties that there was no 
cause of action then existing. This was an as- 
certainment judicially that the defease relied 
upon was vahd and sufficient, and consequently 
was a judgment upon the merits, finding Uie 
Issue for the defendants. Being, as already 
found, for the same cause of action as now sued 
upon, it operates as a bar to the present suit by 
way of estoppel 
Thsjudgment i9 affirmed, 
^roeoopy. Test: 
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EMIL HEINEMANN bt al., Plffs. in Err,, 

«. 

DANIEL G. ROLLINS bt al.. Ezrs. of 
Chbstbr a. Abthub, Deceased, Late Col- 
lect<Mr of the Pobt ov Nbw Tobk. 

(See 8. C *^HHnemann v. Arihur'*^ Eiars.^ Report 

er's 6(1.88-06.) 

Dutff an teool—" value" time and pUteec/expor- 
UUum — computation of foreign coin — etatute 
appUee as pf date of entrif. 

Where a duty on imported soods is to be imposed 
soeordinff to tneir ^Mralue** at the time and place of 
exportation, and that **value** is stated in f oreira 
coCd in tbe invoice and entry, the statute as to the 
computation of such coin applies as of the date of 
entry to such entered value. 

[No. 81.1 • 

Submitted Jan, S, 1887. Decided Jan. f ^ 1887. 

rr ERROR to the arcuit Court of the United 
States for the Southern District of New 
York. Affirmed, 

The history and facts of the case sufficiently 
appear in the opinion of the court. 

Jfessre. Patrick A. Collins and Sidney 
DeKa.y» for plaintiffs in error. 

Mr. O* A. Jenks» SoUdtor-Gen., for de- 
fendants in error. 

Mr. Justice Blatchford delivered the opin- 
ion of the court: 
In October, 1878, the firm of Heinemann, 
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Parson & Morgan bought, paid for, and ex- 
ported from Taganrog In Russia some colored 
carpet wools, the actual cost of which, exclus- 
ive of charges, was below twelve cents per 
pound, at tbe time and place of exportation. 
They were imported into the Port of New 
York, and entered at the costom house there 
January 5, 1874, at the invoice value of 
41,975.01 silver roubles. The Collector re- 
duced the amount into United States money at 
77^ cents to the rouble. This made the value 
of the wool greater than twelve cents per pound , 
and the Collector exacted a duty on it of six 
cents per pound. The importers protested that 
the rouble should be computed at 75 cents, 
which would have made the value twelve cents 
or less per pound, and the duty would have 
been three cents per pound. The Tariff Act in 
force at tbe time of the entry was section 1 of 
the Act of March 2, 1867, chap. 197, 14 Stat at 
L. 560, which, as applicable to the merchan- 
dise, which was wool of the third cinss, provided 
as follows: "Upon wools of the third class, the 
value whereof at the last port or place whence 
exported into the UnitcKl States, excluding 
charges in such port, shall be twelve cents or 
less per pound, tne duty shall be three cents per 
pound; upon wools of the same class, the value 
whereof at the lastport or place whence export 
ed to Uie United States, excluding charges in 
such port, shall exceed twelve cents per pound, 
the duty ^all be six cents per pound. The 
Secretslry of the Treasury, on appeal, confirmed 
the action of tbe Collector, and the importers, 
after paying the duty exacted, to obtain their 
goods, brought this suit against the Collector to 
recover the alleged excess. 

Section 1 of the Act of March 8, 1848, chap. 
93. 6 Stat, at L. 625, provided '* that in all com- 
putations of the value of foreign moneys of ac- 
count at the custom houses of £e United States, 
• • • the rouble of Russia shall be deemed and 
taken to be of the value of seventy-five cents.*' 

On the thhtl of March, 1878, the following 
Act was approved, 17 Stat atL. 602, chap. 268: 

" Sec 1. That the value of foreign coin, as 
expressed in the money of account of the 
United States, shall be that of \hu pure metal 
of such coin of standard value; and the values 
of the standard coins in circulation of the va- 
rious nations of the world shall be estinmted 
annually by the director of the mint, and pro- 
claimed on the first day of January by the bec- 
retary of the Treasury. 

Sec. 2. That in all payments by or to the 
treasury, whether made here or in foreign coun- 
tries, vihen it becomes necessary to compute the 
value of thesovereifiiiorpound sterling, it shall 
be deemed'equal to louraollars eighty-six cents 
and six and one-half mills, and the same nile 
shall be applied in appraising merchandise im- 
ported, wnen the value is. by the invoice, in 
sovereigns or pounds sterling, and in the con- 
struction of contracts payable in sovereigns or 
pounds sterling; and this valuation shall be the 
par of exchange between Great Britain and the 
United States; and all contracts made after the 
first day of January, eighteen hundred and 
seventy-four, based on an assumed par of ex- 
change with Qreat Britain, of fifty-four pence 
to the dollar, or four dollars forty-four and four- 
ninths cents to the sovereign or pound iteriing, 
shall be null and void. 
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Sec. 8. That «ll AcU and port of Acts incon- 
■btcDtwltfa Uiese pioTtaioiM be, and the nine 
tie berebj, repealed." 

Id pursuance of tbia statute the director of 
lUejDlDtestimaledtbe value of the Ruaalan rou- 
ble for the 7ear 1674 at 77.17 cents fn United 
States money of account, and the Secretary of 
the Tieasuiy thereafter, on the 20th of Decem- 
ber, 1878, proclaimed by a circular addressed 
to the collectors of customs, that, " from and 
after January 1, 1874, the following table of 
standard values of forelgin mooeys, reduced to 
the moDeys of account of the Uolted Stales, 
will. ODtll othKwlse provided for by law or reg- 
ulaUon, be taken at custom houses In computing 
the invoice value of all Imported merchandl^ 
expressed in such ciUTeocy; to wit, Russian rou- 
bles of 100 copecks, sUver. 77.17." 

The foregotog facts appearing at the trial of 
the case before the court and a jiiry,thoplaInt- 
Iffs contended tbat the wool was purchased 
before the Act of March 8, 1878, took effect, 
nnd that tbe value in United Btates money 
should have beeo computed as of tbe time of 
exporiailon. These positions were overruled 
by tbe court, and it directed the jury to find a 
verdict for the defendant, which was done un- 
der Ibc objection andeiceptlon of the plaintiffs. 
To review a ludgment tor the defendant the 
plnJDtifCs have brought this writ of error. 

Tbe decision of this court In OoUtxtor v. 
mckardt. 90 U. 8. 28 Wall 246 [28:86], cstab- 
llshcB that the effect of tbe Act of 1878 was to 
fix tbe valueof tbe HussiansIIverrouble, in tbe 
money of account of tbe United Slates, for the 
purposeof computing, at the custom house, tbe 
amount of an invoice of imported goods, and, 
consequently to repeal the Act of 1848. Bee 
also Cramer v. AHhnr, 102 U. 8. 612 [38:2691; 
Uadden- v. Mtrnlt. 115U. 8. 25 [29:3®]. 

Evidence that the merchandise cost,exclusive 
of charges, less than twelve cents per pound, at 
the time and place of exportation, could not 
affect the question, because, although the duty 
was Imposed according to tbe value of the 
goods " at the last port or place whence ex- 
ported to tbe United States, yet, when that 
value was stated, Id the invoice, in the foreign 
diver curreni^, its equivalent in the money of 
account of the United States could not be com- 
puted, for the purposeof the entry of tbe goods 
at tbe cnatomhouse, for duty, at any sum less 
than the invoice or entered value. Section 7 
of the Act of March 3, 1B60, cbap. SO. 18 Slat, 
at L. 498, in force at the time of this importa- 
tion, provided that, in all cases where the duty 
Imposed by Uw should he bwed upon tbe value 
of any spedfled quantity of mercbandlse, the 
value ttpon which the AnXj should he assessed 
should be Its actual market value or wholesale 
price at the period of exportation, in the prin- 
cipal markets of the couotiy of exportati( 
but that the duty should Dot be aaseased "up 
an amount less than the invoice or entered vali_., 
any Act of Congress to the contrary notwlth 
standing." This made it Imperative on the Col- 
lector to compute tbe value of the silver rouble. 
It tbe time of tbe entry, according to that value 
IS determined In accordance with the Act of 



The importer stBted that "value," 



foreign coin, in his fovolce and entry. Tte 
statute as to computation applied as of thedaU 
of entry, to such entered value. Henoelt could 
not affect the question to show tbat tbe "ooetT 
of the goods abroad, computing the rouble at a 
lower rate, oa of the date of exportation, was 
twelve cents or less per pound. 

Judgment aMrmti. 

True oopf . Teat : 

Junes B. HoKenner, Olerk, Sup. Oouit. U. S> 

UNTTED BTATE», A^L, [ 

JOHN c'coopEa 

(See 6. a BepoTter'i ed. lU-UlU 
Direst taaei — taltfor — aeUtm to reeoeer ntr- 



APFBAL from the Court of Claims. Af- 

The history and facta of the case sufficiently 
appear In tbe opinion of the court. 

Mewt. A. H. Ou-land, Any-Otn., and 
Heber J. Kay, attiitant attorn^, for ap- 
pellant 

Mr. Gilbert Kojera. for appellee, 

Mr. Jtutice Field delivered the opinion of 
the court: 

In June, 1894, certain parcels of real estate 
in the County of Shelby, Slote of Tennessee, 



ers for direct taxes, under the Act of Congress 
of June [August] 6, 1861, and Acts amendatory 
thereof. 12Stat.atL.chape. 43,98. Tbetaxea 
including charges and commlssionB. amounted 
to 983.80. The property was sold for f42S. 
The surplus, after payment of the taxee, charges 
and commlinlons, was paid Into Uie Treasury 
of the United States. Forthlssurplus, amount- [12S| 
ing to t8BI-4S, Cooper presented a claim tothe 
Secretary of the Treasury fn Augurt, 1883. 
wbldi was dIseUowed In April, 1%4, tad he 
thereupon brought this suit In the ooort of 
claims, and obtained a Judgment for tbe amount 
from which the United States have appealed. 
TbeKTOundsof the appeal, as set forth by 
counselof tbe Oovemroent, are not sustained 
by the record. The courtofclaimafound that 
In 1865 tbe claimant sold the property, subject 
lo tbe lax title; and In I8B2 released to the Gov- 
ernment, and those cmiming under it, all his 
interest, to secure it against a second payment 
of Uie surplus. Upon these flndlngs, counsel 
assume that the claimant retained possession of 
the property after the tax sate: and tbat besold 
it to a tbirdpersonforavaluableconsideration, 
regardless of tbe sale and conveyance by the 
lax commisaionen. Buttherewasno evidence 
that tbe claimant was in possession, either at 
tbe time of tbe sale or afterwards; nor does it 
appear that the claimant ever asserted ownci^ 
ship over tbe property after the tax sale, and 
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■old it, regardlefls of that sale, for a yaluable 
consideration. His salo was made salHect to 
the tax title, and could, therefore, have been of 
nothing more than his right to redeem the prop- 
erty from the tax sale, and the consideration 
paid is not stated. Of course it is not necessary 
to consider the argument founded upon these 
assumed facts, howerer inffeniously framed or 
howerer replete with learning. 

The thirty-sixth section of the Act of June 
[August] 6, 1861, in prescribing the manner in 
which property subject to a direct tax shall be 
sold, where it b not divisible, so that by a sale 
of a part the wh<^ amount of the tax, with 
costs, charges, and commissions, may be raised, 
provides Uiat "The surplus of the proceeds of 
the sale, after satisfying the tax, costs, charges, 
and commissions, shall oe paid to the owner of 
the property, or his leeal representatives; or if 
he or they cannot be found, or refuse to receive 
the same, then such sufplus shall be deposited 
in the Treasury of the United States, to be there 
held for the use of the owner or his legal rep- 
resentatives, until he or they shall make appu- 
cation therefor to the Secretary of the Treasury, 
[126 J yf^Q^ ^ppI| g^Q^ application, shall, by warrant 
on the Treasury, cause the same to be paid to 
the applicant '^ 12 Stat, at L. chap..45, sec 86, 
p. 804. 

In Ufdted 8UUei y. Taylor, 104 U. 8. 216 [26: 
731], this section was the subject of considera- 
tion by this court; and it was held that it was 
not repealed by the Act of June 7, 1862; that 
prior to the application of the owner tdt the sur- 
plus he has no claim therefor which can be en- 
forced by suit against the United States; and 
that the Statute of Limitations begins to run 
against it only from the date of his application. 
*niis decision covers the present case. It is of 
no consequence to the Government what the 
claimant did with his right of redemption; it 
was never exercised by him or the purchaser 
from him, assuming that it could have been en- 
forced, and the time for its assertion has long 
since elapsed. The United States did not guar- 
anty the tiUe it cave upon the tax sale; and it 
does not appear that the levy or the proceedings 
for the sale have ever been called m question. 
If the sale was for any reason invalid, and the 
United States could be held to indemnifv the 
owner therefor, the release by his quitclaim of 
all interest hi the proper^ would secure the 
Government against any cmim on that account. 

We see no mid ground for the refusal of the 
Secretary of the Treasunr to comply with the 
command of the law ana pay to tne claimant 
the money which the Government has always 
held as trustee for him, and payable on his ap- 
plication. 

Judgment affrmecL 
Trueocfpj, Test: 

James H. HoE^eon^, Olerk, Sap. Ooiurt, U. 8. 
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UNITBD STATES, Plff. in Ifrr,, 

BARTflOLD SCHLE8INGER bt al.. Do- 
ing Business under the Firm Name and 
Style of Natlob & OoMPAinr. 

(See 8. a Reporter's ed. 109-114.) 

2)ut{€»—eant(rueti<m of dedHon hy Seeretarp 
of the lyeam/rff—when notfinoL 
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Under seotlons 2961 and 8011 R. 8. the docltloa of 
the Secretary of the Treasury to not final in a miit 
asrainst an Importer to recover further duties, 
thm havln^r been a payment of estimated duties, 
a delivery of the ffoods, a reUquIdatlon araessioir 
such further duties, a protest and an appeaL 

[So. 105.1 
Atfpua Jan, IS, 2887. Deetdod Jan. 24* 1887. 

IN ERROR to the Chrcuit Court of the United 
States for Uie District of Massachusetts. Re- 
ported below, 14 FM. Rep. 682. Affirmed. 

The histoiy and facts of the case sufficient] j 
appear in the opinion of the court 

Mr. O. A. Jenlnm SoUeitor-Qen., for plaint- 
iff in error. 

MB$»n. William S. Hail and L. S. Dab- 
a«3r» for defendants in error. 

Mr. Ju9tice Blatehford delivered the opin- 
ion of the court: 

This is an action at law brought bv the United 
States against the members of the nrm of Nay- 
lor & Oo., hi the Circuit Court of the United 
States for the District of Massachusetts, to re- 
cover a sum of money claimed to be due as . ^oi 
duties on merchandise, imported into the Port ' ^ 
of Bocton ftx>m England, in January, 1880. 
The importers paid the estimated amount of 
duties, and obtained possession of the goods, 
and this suit was brought to recover the dif- 
ference between the dutfes so paid and a larger 
amount at which the collector subsequently 
liquidated the duties. The case was tried by 
the court without a iury, evidence being intro- 
duced by both paraes. The court found the 
following facts: "The defendants imported 
into Bo^n from Liverpool the merchandise 
named in plaintiffs' declaration, which tUey 
(the defendants) invoiced and entered as 'scrap 
steel,' dutiable at 80 per cent ad valorem. At 
the time of the entry they paid the estimated 
duties thereon, calculated at 80 per cent ad 
valorem, and all the merchandise was there- 
upon then delivered to them. No question was 
made but that a portion of the merchandise 
was dutiable at 80 per cent ad valorem, as en- 
tered. The other and disputed portion of the 
merchancUse consisted of pieces of steel rail- 
way bars, sawed at both ends, from two feet 
to six feet in length. After entry the whole 
merchandise was weighed by customs officers, 
proper examination was maide thereof by the 
apprtdser, who duly made report thereon to the 
oofiector, who, in due course and form of law, 
liquidated the entries, classifying the undis- 
puted portion of the ruerchandise as It was en- 
tered, and assessing the duty thereon at 80 per 
cent ad valorem, but classifying the disputed 
portion as 'steel in bars, dutiable at 2i cents a 
pound, under departaient decision of October 
81, 1879. No. 4278.' Against this classification 
of the disputed portion of the merchandise and 
the ascertainment and liquidation of the duty 
thereon the defendants duly protested, and ap- 
pealed to the Secretaij of the Treasury, who 
sustained the action of the collector, and, the 
defendants not paying the duty thus ascertained 
and asseH»ed, this action was brought. The 
plaintiffs daimed that the decision of the Sec- 
retary of the Treasury, under the provisions of 
section 2981 of the Revised Statutes of the 
United States, was final and conclusive, the 
defendants not having paid the duties and 
brought suit to recover the amount so paid, [ ^ ^ ^ 1 
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and that the plaintiffs wero entitled to recover 
ttke whole amount found due upon liquidation 
by the collector, with interest, which amount 
80 found due was $2,125.80. It also appeared 
that, owinjp^ to error in the supposed weight and 
amount ofthe merchandise when the estimated 
duties were paid, the proper duty due upon all 
the importations, calling the merchandise 'scrap 
steel/ as entered, and dutiable at 80 per cent 
ad valorem, yfta $116.50 more than had been 
piiid as the estimated duty thereon; which 
sum of $116.50 is included in the above 
amount of $2,125.80. The defendants intro- 
duced testimoDj tending to show, and the 
court found, as a fact, that the steel railway 
bars above described were commerdfUly known 
as ' scrap steel,' and that thev were fit only to 
be reman ufactured." 

Upon the foregoing facts the court niled, as 
matter of law, Uiat the assessment of duty by 
the collector upon the disputed portion of the 
merchandise was illegal, and that the plaintiffs 
were not, under the provisions of section 2981, 
entitled to recover the full amount the^r claimed, 
and ordered judgment for the plaintiffs for 
$116.50 only. To this ruling and order the 
plaintiffs excepted; and Judgment being en- 
tered for them for $116.50, they have brought 
this writ of error. 

The circuit court, in its decision, made in 
December, 1882, 14 Fed. Rep. 682, construed 
sections 2931 and 8011 of the Revised Statutes. 
Section 8011, as it stood at the time of these im- 
portations and stands now, reads as follows: 
''Any person who shall have made payment 
under protest and in order to obtain posses- 
sion of merchandise imported for him, to any 
collector, or person acting as collector, of any 
money as duties, when such amount of duties 
was not, or was not wholly, authorized by law, 
may maintain an action in the nature of an ac- 
tion at law, which shall be triable by Jury, to 
ascertain the validity of such demand and p&j' 
ment of duties, and to recover back any excess 
so paid. But no recovery shall be allowed in 
such action unless a protest [and appeal shall 
have been taken as prescribea in section twen- 
ty-nine himdred and thir^-one. ]" The portion 
contained in brackets was inserted by the Act 
of February 27, 1877, chap. 69, 19 Stat, at L. 
247, in place of the words "in writing and 
signed by the claimant or his agent, was made 
. and delivered at or before the payment, setting 
I ^ ^ ^ J forth distinctly and specifically the grounds ox 
objection to the amount claimed.^' Section 
8011, as it originally stood in the Revised Stat- 
utes, was a re-enactment of the Act of February 
26, 1845. chap. 22, 5 Stat, at L. 727. 

Section 2931 is a re-enactment of section 14 
of the Act of June 80, 1864, chap. 171, 18 Stat 
at L. 214, and is in these words: "On the entry 
of any vessel, or of any merchandise, the decis- 
ion of the collector of customs at the port of im- 
portation and entry, as to the rate and amount 
of duties to be paid on the tonnage of such ves- 
sel or on such merchandise, and the dutiable 
costs and charges thereon, shall be final and 
conclusive against all persons interested there- 
in, unless the owner, master, commander, or 
consi^ee of such vessel, in the case of duties 
levied on tonnage, or the owner, importer, con- 
liffnee, or agent of the merchandise, in the case 
of duties levied on merchandise, or the costs 
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and charges thereon, shall, within ten days 
after the ascertainment and liquidation of the 
duties by the proper officers or the customs, as 
well in cases of merchandise entered in bond as 
for ocmsumption, give notice in writing to the 
collector on each entry, If dissatisfied with his 
decision, setting forth therein, distinctly and 
specifically, the grounds of his objection there- 
to, and shall, within thirty days after the date 
of such ascertainment ana liquidation, appeal 
therefrom to the Secretary ca the Treasury. 
The decision of the Secretary on such ap- 
peal shall be final and conclusive; and such 
vessel, or merchandise, or costs and charges, 
&hall be liable to duty accordingly, unless suit 
shall be brought within ninety days after the 
decision of tne Secretary of the Treasury on 
such appeal for any duties which shall have 
been paid before the date of such decision on 
such vessel, or on such merdiandise, or costs or 
charges, or within ninety days after the pay- 
ment of duties paid after the decision of the 
Secretaiy. No suit shall be maintained in any 
court for the recovery of any duties alleged to 
have been erroneously or illegally exact^, un 
til the decision of the Secretary of the Trcas- 
ury shall have been first had on such appeal, 
unless the decision of the Secretary shall be dc 
layed more than ninety days from the date of 
such appeal in case of an entry at any port east 
of the nocky Mountains, or more than five 
months in case of an entry west of those moun- 
tains." The view of the circuit court was, 
that, under section 8011, there could be no suit 
against a collector to recover back an. excess of 
duties paid on merchandise imported, unless 
the payment, in addition to being made under 
protest. Was made " In order to obtainposses- 
sion" of the merchandise; that section 2fel di 
not destroy the limitation imposed by section 
8011 on the ri^ht to sue to recover back duties 
or create any nght to sue independently of such 
limitation; and that, consequently, as it was 
plain, as a fact, that the $2,009.80 of duties 
uquiaated and sou^t to be recovered were 
ille^[ally imposed, the importers could not, after 
paying them, recover them back, but could 
obtain the beoiefit of the exemption from the 
dut^ demanded by a defense in this suit, and by 
that means alone. 

We concur in this view, and are of opinion 
that the proper construction of section 2981, in 
view of the fact that section 8011 is in force 
concurrently with it, is that the decision of the 
Secretary of the Treasuiy is not final and con- 
clusive, except in a case where, after a protest 
and an appeal, a payment of duties is niadc in 
order to obtain possession of the ffoods, and then 
a suit is not brought to recover back the duties^ 
within the times and under the limitations pre- 
scribed by section 2981. That being so, it is 
not fiinal m the present case, there having been 
a payment of estimated duties, a delivery of 
the goods, a rdiquidation assessing^ further 
duties, a protest, an appeal, and a suit against 
the importers by the united States to recover 
the furUier duties. 

The United States dte the decision of the 
District, Court of the United States for the 
Southern District of New York in IT. 8, v. 
Ocnmnery, 7 Ben. 252, and the cases of Watt v. 
U. 8, 15 Blatchf. 29, and (T, 8 v. Phslpi, 17 
Blatchf. 812, as sustaining the view maintained 
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by them. The first case cited was decided in 
April, 1874, before tbe enactmeDt of the Re- 
▼ised Statutes, in June, 1874: the second case 
in July. 1878; and the third in Noyember, 
1879. But this court, in Noyember, 1883, in 
Amdon y. Murphy, 109 U. 8. 288 [27: 920], a 
suit brought against a collector in 1879, to 
recover back duties executed in 1871, held 
that the only existing authority for such a suit 
was to be n)und in the provisions of sections 
8011 and 2981 taken together. In the opinion 
of this court at October Term, 1875, in Barney 
V. Watson, 92 U. S. 449 [28: 7301, a suit brought 
to recover back duties paid in March, 1864, on 
an importation made in December, 1868, it 
was suggested that the Act of February 26, 
1846, now section 3011, was supplied by section 
14 of the Act June 30, 1864, now section 2931, 
and was thus repealed by implication. That 
case, however, arose before the Act of June 80, 
1864, was passed, and not under it, though 
adjudged here after it was enacted. But the 
decision in ArMon v. IftfTT^Ay was based on the 
view that sections 8011 and 2931 coexist, and 
must be construed together. So, what was 
held in UniUd States v. CouHnery, under the 
idea that section 14 of the Act of June 30, 1864, 
was the only statute to be considered (and the 
Act of February 26, 1845, is not alluded to in the 
decision), is of no force when sections 3011 and 
2931 are both of them to be taken into consid- 
eration, as coexisting. The same remarks ap- 
ply to what was ruled, on the same basis, m 
United States v. Phdpa, 

In Watt y. United States, the suit was l^ the 
United States to recover duties liquidated in 
1876 on an importation made in 1872, and there 
was no appeal after liquidation; and it was 
held that lor that reason the defendant could 
not attack the liquidation. 

Nor does anything in the decision in Westray 
y. United States, 85 U. S. 18 Wall 822 [21: 
768], control the present case. That case had 
reference, it is true, to section 14 of the Act of 
June 80, 1864, and the suit was one by the 
United States, on a bond given on the entry of 
goods for warehousing, conditioned to pay the 
amount of duties to be ascertained to be due 
and owing on the goods. The duties were 
afterwards liquidated. The defendants, at the 
trial, offered to show that the duties should 
have been less. The evidence was excluded, 
on the ground that there had been no appeal 
from the decision of the collector, and this 
court sustain^ the ruling. 

Judgment aMrmed, 

True copy. Test: 

James H. MoKenney, Clerk, Sap. Ooort, u. 0. 



UNITED STATES, Appt., 
GEORGE *K. OTIS. 

GEORGE K OTIS, Appi., 

V, 

UNITED STATES. 

(See S. 0. Beporter^s ed. 116-124.) 

Contracts for carrying the maH-^-eonstrueiion of. 

In a suit on oertain oontracts for oarrylnff the 
malls in the Cf^ of New York, It is held that the 
new or additional servloe which was to be performed 
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without addltiomil oompensation is saoh servioe io 
the City of New York, and does not include addi- 
tional service in carrying tbe mails to a depot la 
Jersey City. 

[Nos. 683, 806.] 
Submitted Dee, £0, 1886. Decided Jan. t4, 1887. 

CROSS appeals from the Court of Claims. Re- 
ported below, 20 Ct CI. 816. Affirmed, 

The history and facts of the case sufficiently 
appear in the opinion of the court. 

Meeers, A. H. Garland* Atty-Oen., and 
Robert A. Howard, Assistant Atiy-Oen., 
for the United States: 

The claim of the contractor is for extra serv- 
ice in carrying' mails from the foot of Corthmdt 
Street to the Pennsylvania Railroad depot at 
Jersey City. It is admitted that this service 
was not included in the designation of routes in 
the contract The contract nowhere contains 
any provision for compensation for extra, addi- 
tional, or new service. On the contrary, the 
contractor agreed to perform all other mail 
messenger and transfer service now being per- 
formed in the said City of New York, and any 
and all new or additional mail messenger or 
transfer service in the said city, whether to and 
between depots and landings now established 
and those which may hereafter be established, 
which may become necessary and be required 
by the Postmaster-Oeneral, without additional 
compensation. And it was further stipulated 
and agreed that the Postmaster-G^eral maj 
order new or additional service which may be 
come necessary to be performed, which shall 
be performed without additionid compensation. 

There is no uncertainty in the terms of this 
contract. No necessity exists to go beyond its 
language. Thefact that the contract was pre- 
pared and furnished by the defendant does not 
affect the matter of dispute. The advertise- 
ment by the United States and the proposal by 
the contractor preceded the contract and are 
recited in it These were the mutual acts of 
the parties; and the contract can, in the correct 
uses of phrases, be brought within the doctrine 
of a contract prepared by another and under 
which obligations were incurred or property 
parted with, as spoken of in Noonan v. Brad- 
ley, 76 U. S. 9 Wall. 407 (19:761) 

No question of quantum meruit, or equitable 
right to reasonable allowance by reason of a 
departure from the terms of the contract by 
mutual consent, as mentioned in Boberfs Case, 
92 U. S. 41 (23:646), need be considered here. 
The defendant relies upon the express covenant 
to perform all other mail messenger service 
without additional compensation. 

It matters not whether the extra service was 
•'other" or "new," or "additional;" it is fully 
covered by the stipulations of the agreement. 
It is useless elaboration to discuss whether It 
was additional to the desiniated service "from 
the New York City postofflce to the Pennsyl- 
vania Railroad depot (Jersey City) fifty-four 
(54) times per week," or whether it was other 
service, or new service, as distinguished from 
that specified. It is su^cient to know it was 
mail messenger service to a depot then estab- 
lished, and mat it was requirea by the Post- 
master-General. It was then, by reference to 
the contemporaneous acts of the contracting 
parties, service in the City of New York. 

Mr. J. Coleman* for claimant: 
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The defendant, haying ordered the change 
In the aenrioe, and the chanee being of such a 
nature as to veaeonably involve the claimant in 
additional expense, he is entitled to recover the 
money paid ur him for ferriage and also for 
the extra service perf or med hy him. And the 
contract being silent upon the amount to be 
paid for the extra serrice, the measure of dam- 
age is the reasonable value of the service per- 
formed and interest on the amount paid by him 
from the time of payment 

Oranft 0am, 6 Ot OL 7d; Ooop&r^i Oa$e,SCt, 
CI. 199; Ford v. 17. A 17 Ct CL 60. 

The chief guide in construing the contract is 
the actual intention of the parties— the under- 
standing which they both had — ^not the design 
of either individuauy. 

OunnUon Y.Banorcft,!! yt490; 2Pars. Cont. 
7th ed. 681. 

The court will consider the object which the 
parties had in view. 

Springtieen t. Samson, 82 1). Y. 706; £0^^ v. 
Oreen, 8i Pa. 514; Akiru r. U, 8. 17 Ot 01. 
260. 

It will take into consideration all the sur- 
roimding facts and circumstances. 

Dmt V. NcTth Am, Steamship Oo, 49 N. Y. 
390; Thomas v. WiqgerSjJl 111. 470; Ea/rmuUer 
V. KtoU, 18 Iowa. 852; U, S, v. Gibbons, 109 U. 
8. 200 (27: 906). 

If any doubSt exists, it should be construed 
etrongly against the party who prepared it 

Noonan v. Bradlsff, 76 U. 8. 9 WaU. 894 (19: 
757); Garrison v. U. S. 74 U. S. 7 WaU. 688 (19: 
277). 

Mr, Justice Blatehford delivered the opin- 
ion of the court: 

These are appeals by both parties from a 
judgment rendered by the court of claims in 
favor of Geom K. Otis against the United 
States for $16,445.86. The claims of Otis are 
founded on two contracts for canring the 
mails, on two routes, No. 6686 and No. 6685. 
The findings of fact by the court of claims, con- 
tained in the record, are set forth at length in 
the report of the case in 20 Ot OL 815. 8uch 
of them as are material are as follows: 

As to No. 6686. Finding No. 1. The United 
States advertised, March 1, 1877, by an adver- 
tisement headed **MaU Station Service, Nets 
York City,** for proposals *'For carrying the 
mails of the United States from July 1, 1877, 
to June 80, 1881, in the Oity of New York, as 
herein specified. Route No. 6686." The find- 
ings state that the advertisement designated the 
pmnts to and from which the mails shoidd hf 
carried, but those points are not set forth in the 
findings. The advertisement then proceeded: 
"It is to be understood and igreea that any 
increase in the service which may be rendered 
necessary by the removal to other localities of 
any of the above named stations, or by any 
other cause, may be ordered by the Postmaster- 
General, and shall be paid for pro rata; and, 
also, that compensation, pro rata, shall be de- 
ducted in case of decrease in said service, caused 
\j(v any such removal or by the discontinuance 
of any of said stations." 

Under this advertisement Otis made a writ- 
ten proposal '*To cany the mails of the United 
States from July 1, 1877, to June 80, 1881, on 
Route Na 6686, between New York Oity post- 
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oflSce and branch offices, State of New York, 
under the advertisement of the Postmaster-Gen- 
eral dated March 1, 1877," for the sum of 
$14,900 per annum. On the 18th of April, 
1877, a written contract was executed by the 
United States and Otis, which recited that the 
proposal of Otis, under said advertisement, "for 
the performance of the mail station service at 
the Oity of New York, in the said advertise- 
ment described," at the price and for the term 
above named, had been accepted, and then pro- 
ceeded: "Now, therefore, the said contractor 
and his sureties do. Jointly and severaUv, un- 
dertake, covenant and agree with the United 
States of America to carry the mail of the United 
States, using such proper means therefor, and 
particularly the wagons hereinafter described, 
as may be necessary to transport the whole of 
said mail, whatever may be its size or weight, 
during the term of this contract • * • And 
any new or additional maD station service which 
may become necessary and be required by the 
Po8tmaster-(3eneral during the term of this con- 
tract ♦ ♦ ♦ Ttis further understood and 
agreed that any increase in the service which 
may be rendered necessary by the removal to 
other localities of any of the above named sta- 
tions, or by any other cause, may be ordered 
by the Postmaster-General, and shall be paid 
for pro rata; and also that compensation, pro 
rata, shall be deducted in case of decrease in 
said service, caused by any such removal, or by 
the disconthiuance of anv of said stations." 

Otto, while engaged in carrying the mails 
under thto contract, and also under the contract 
for mail messenger service, set forth hereinafter 
in finding No. 2, was directed by the post- 
master in New York City to perform the fol- #••»* 
lowing trips: Eighteen round trips per week t^^'i 
from station E, No. 465 Eighth Avenue, to the 
Hudson River Railroad depot, Thirtieth Street 
and Tenth Avenue; six trips per week from 
poetofflce to Harlem Railroad depot, Forty-Sec- 
ond Street and Fourth Avenue, 6:80 A M. train. 
These trips were duly performed. The service 
between station E and Uie Hudson River Rail- 
road depot amoimted to 2.784 miles. The al- 
lowance therefor under said station service con- 
tract would be $657.68. The service between 
the postofflce and the Harlem Raflroad depot 
amounted to 2,607.82 miles. The allovrance 
therefor under said station service contract 
would be $615.97. 

As to No. 6685. Findhig No. 2. The United 
States advertised March 1, 1877, Xxj an adver 
tisement headed, " Mail Messenger Serviee^ Nms 
York Oity," for proposato " For carrying the 
mails of the United States between the post- 
office in the Oity of New York and the raihroad 
stations and steamboat landings, and between 
the several stations where transfer service to re- 
quired, from July 1, 1877. to June 80, 1881", on 
Route No. 6685. The advertisement then pro- 
ceeded: "The following schedule shows the 
mail messenger and tranttfer service now re- 
quired at New York; but the accepted bidder 
under thto advertisement will be required to 
perform, without additional compensation, any 
and all new or additional service that may bo- 
come necessary during the term of the contract 
whether to and between depots and landings 
now establtohed or those which may be hereaf- 
ter established. Bids must be made with thto 
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distJDct aadenttuKUng, and tnnBt name the 
amqantper ananm for the vhole service, and 
DOt hj tbe trip. There will be no dlminutJon 
of compeDsatlon on account of the diicontin- 
nance of mich portloiu of tbe Beirlce as may 
become nnnecewair daring the contract term; 
but deductions trill be miide for neglect of 
(1181 duty. • • • 



Traiufen. Grand Central depot to Erie Roll- 
mv, 8.86 miles, alx time* a week; Grand Cen- 
tral depot to PennsjiTanlaRallroad, S.SSmllca, 
twentf-fonr timea a week; Grand Central depot 
{Boalon line) to Grand Central depot (New 
York Central and Hudaon Blver line) ,8S of a 
mile, aaoften as required. The transfer service 
to Include the conveyance of all cases of post- 
office supplies for transit throuKh the city. 

Under this advertisement Otis mads a writ- 
ten proposal " To carry the malls of the United 
States, from July 1, 1BT7, to June 80, 1681, on 
mall me8seng«r route No, 6680, between the 
poMofflce at New York City and the railroad 
stations and steamship landings in said city. In- 
cluding transfers between stations, and under 
the advertisement of tiie Postmaster-General, 
dated March 1, 1877," for the sum of $57,900 
perannum. On tbelSthof April, 1677, a wrt^ 
ten contract waa eiecuied by the United States 
and Otis, which recited that the proposal of 
Otis, under said advertisement, "For the per- 
formance of the mall measencer service at the 
City of New York, in the said advertisement 
described," at the price and for the term above 
named, had been accepted, and then proceeded: 
ISO II. s. 



"Now, therefore the laid contractor and hii 
sureties do, Jointly and severally, undertake. 
covenant and agree with the United Stales of 
America U> carry tbe maila of the United States, 
using such proper means therefor, and particu- 
larly the wagons hereinafter described, as may 
be necessary to transport the whole of said 
mall, whatever may be lia dse or weight, dur- 
ing the term of this contract, as follows, to wit: 
Trom the New York City postofflce to the 
Pennsylvania Railroad depot (Jersey City) 

«*.„ t ,KH .1 C — . j] J^^ 

("if) times 



week; returning from said depot to poslof 
fltty-jeven (57) ttmea per week. 

Prom the New York City postofflce to Hie 
depot of the Northern Railroad of New Jersey 
'ia back twelv: (IB) times per week. 

From the Now York fflty postofflce to the 
New Jersey and New Yoii Railrwid depot 
eighteen (18) times per week; returning from 
said depot to poatofBce twenty-four (34) times 
per week. 

Prom tbe New York City postofflce to tbe 
Hontclair and Greenwood Lake Railroad depot 
and back six (6) times per week. 

From the Npw York City postofflce to the 
New Jersey Midland Railroad depot and back 
six (6) times per week. 

Prom the New York City poetofflce io tlie 
depot of tbe Central Railroad of New Jersey 
forty-nine (49) timesper week; returning from 
said depot to postofflce thirty-seven (87) times 
per week. 

Prom the New York City postofflce to the 
Delaware, Lackawanna and Western depot 
tliirty-Bix {36) thnes per week; letiiming from 
said "depot to postofflce forty-two (42) times per 
week. 

From the New York City postofflce to the 

ew York and New Haven Railroad depot 

fifty (50) times per week; returning from said 

dcpk>t to poBtomce forty-four (44) times per 

From the New York City poetofflce to the 
New York and Harlem Railroad depot and 
back eighteen (18) times per week. 

From the New York City postofflce to tbe 
New York Central and Hudson River Railroad 
depot forty-five (45 
from said depot ti 
times per week. 

From tbe New York City postofflce to the 
New Jersey Boothem RidlrcMd depot and back 
twelve (12) tiroes per week. 

Prom tha New York d^ postofflce to the 
Staton Island Railroad depot and hack eighteen 
(IB) times per week. 

From the New Yoric atv postofflce to tbe 
Fall River boat landing all (6) times per week : 
returning from said landing to postofflce seven 
(T) tiroes per week. 

From tbe New York City postofflce to the 
Long Island Railroad depot and backthirty-ili 
(86) tiroes per week. 

Tra7>tfffra. Giand Central depot to Erie Rail- 
way six times a week; Grand Cental depot te 
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Pennsylvania Railroad twen^-four times a 
week; Qrand C^itral depot (Boston line) to 
Qrand Central depot (New York Central and 
Hudson River line) as often as required. 

The transfer service to include Uie convey- 
ance of all cases of postoffice supplies arriving 
for transit through the city; each and every 
transfer to be m^e as often as ma v be required 
by the Postmaster-General; and will do and per- 
form all other mail messenger and transfer ser- 
vice now being performed In said City of New 
York, and any and all new or additional mail 
messenger or transfer service in the said city, 
whether to and between depots and landings 
now established and Uiose which may hereafter 
be established, which may become necessary 
and be required by Uie Postmaster-General dur- 
ing the time of this contract, without additional 
compensation; said service to be performed at 
such hours of arrival and departure at and from 
the above designated points or places, or those 
which may be her^ter establiched, as the post- 
master at New York City may order and 
direct 

It is hereby stipulated and agreed that the 
Postmaster-€kneral may, if it be required by 
the public interest, order new or additional 
service which may become necessary to be per- 
formed, which ^all be performed without ad- 
ditional compensation; also, that he icmy dis- 
continue or curtail the service, in whole or in 
part, if in his judgnient the public interest shall 
so require, he allowing as full indemnity to the 
contractor one month's extra pay on the amount 
of service dispensed with, and a pro rata com- 
pensation for the amount of service retained 
and continued." 

While Otis was enga/^ed in the performance 
of this contract, the United States, on the 12th 
of November, 1878, directed him to transport 
mails which tilieretofore had been transferred, 
as required by the contract, *'from the New 
York City postoffice to the Pennsylvania Rail- 
road depot (foot of Cortlandt Street) and back, 
fif tv times per week/' across the Hudson River 
to the Pennsylvania Railroad depot at Jersey 
Citv, in the State of New Jersev. This service 
Otis performed from November 12, 1878, to 
July 1, 1881. The pro rata compensation for 
it, as also its reasonable value, is $15,787.78. 
When the contract was executed, this extra 
service was being performed by the Pb. nsvl- 
vania Railroad Company, under contract with 
the United States. 

The item for the extra service between station 
E and the Hudson River Raikoad depot, $657. 58, 
and the item for the extra service between the 
foot of Cortlandt Street and Jersey City, 
$15,787.78. were allowed by the court of claims. 
The item for the extra service between the post- 
office and the Harlem Raikoad depot, $615.97, 
was disallowed. 

No error is assigned by Otis as to the disal- 
lowance of the $615.97. But the United States 
question the propriety of the allowance of the 
other two items. They contend that the 
"eighteen round trips per week from station E, 
No. 465 Eiffhth Avenue, to the Hudson River 
Railroad depot. Thirtieth Street and Tenth 
Avenue," were mail messenger service, under 
the contract for Route No. 6635, and not, as 
held by the court of claims, mail station service, 

612 



under the contract for Route No. 6636. The 
argument is made that mail station service, un- 
der the latter contract, comprehended Only 
service between the city postoffice and the sta- TY9m\ 
tions or branch offlce8,and did not Include serv- i***! 
ice between a station or branch office and a 
railroad depot; and that the latter was mail 
messenger service, and was governed by the 
terms of the contract for Route No. 6635, which 
forbade extra compensation in regard to it. 
Although it does not appear by the record what 
points were designated m the advertisement or 
in the contract for Route No. 6636, as those 
between which the mails were to be carried, the 
fair inference is that there was no specific desig- 
nation which would include the trips between 
station E and the Hudson River Railroad depot. 
The opinion of the court of claims says, on this 
sublect, that this service was not ''nam^ in the 
station contract, but that instrument provided 
that any increase in mail station service should 
be paid for pro rata" It held that the service 
was, on its face, station service, the mails being 
taken from a station. The mdl station service 
for which Otis proposed was designated in his 
proposal as " between New York City postoffice 
and branch offices," and the ''mail station 
service " named in the contract is referred to as 
that for which Otis proposed. Any increase in 
the service which might be ordered was to be 
paid for pro rata. The service in question was 
an increase in the service, beyond that for which 
the $14,900 per annum was to be paid. The 
mail messenger contract for route No. 6635 did 
not contemplate mail station service, but only 
service between the main postoffice and rail- 
road stations and steamboat landings. The 
$657.58 was, accordingly, properly allowed. 

As to the extra service to Jersey City, under 
the contract for Route No 6635, the contract 
covered fifty-four trips per week from the New 
York City postoffice to the Pennsylvania Rail- 
road depot at Jersey City, and twenty-seven 
trips per week from that depot to that postoffice, 
and also fifty trips per week from that postoffice 
to the Pennsylvania Railroad depot at the foot 
of Cortlandt Street, and fifty trips per week 
from the latter depot to that postoffice. The 
finding of the court of claims is, that on each 
occodon of a trip under the item of fifty tripe 
per week from the postoffice to the depot at the 
foot of Cortlandt Street and back, Otis wa<i re- 
quired, in addition, to carry the mails across the 
Hudson River, and did so. These trips were t^^l 
no portion of tJie trips contracted for from the 
postoffice to the Pennsylvania Railroad depot 
at Jersey City and back. It is also found by 
the court of claims that, when the contract was 
executed, this extra service in regard to the fifty 
trips was being performed by the Pennsylvania 
Railroad Company, under a contract with the 
Unit^ States. This extra service was not in- 
cluded in the routes designated in the contract 

The contract provides tnat Otis shall '*do and 
perform all other mail messenger and transfer 
service now being performed in the said City of 
New York, and any and all new or additional 
mail messenger, or transfer service in the said 
city, whether to and between depots and land- 
ings now established and those which may here- 
after be established, which may become neces- 
sary and be required by the Postmaster-Gencml 
during the time of this contract, without addi- 
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tiooAl oomiiensatloD.'' There is this further pro- 
vision: " It is hereby stiptilated and agreed 
that the Postmaster-General may, if it be re- 
ouired by the public interest, order new or ad- 
tlitional service which may become necessary 
to be performed, which shall be performed 
without additional compensation." 

It is contended for the United States that, as 
Otis specifically agreed in the contract to cmy 
the mails to the Pennsylvania Railroad depot at 
Jersey City, 54 times, and back 27 times, each 
week, in addition to carrying them to Cortlandt 
Street and back 50 times each week, the extra 
•service across the river is' 'new or additional serv- 
ice" and BO to be performed without additional 
•compensation. But the fair construction of the 
two dauses of the contract, taken together, is 
that the new or additional service which is to be 
performed without additional compensation is 
riMl '^^^ or additional service in the City of New 
^ York, as expressed in the first clause. Espe- 

<cia11y is this so, as the contract specifically des- 
ignates the 54 trips and the 37 trips as being to 
and from Jersey City, and then provide for 50 
other trips to Cortlandt Street and 50 back. 
Under Uiose circumstances, the limitation of 
the new or additional service to be performed 
without additional compensation, to such service 
in the City of New York, would be natural; 
service under the contract, and out of that city 
and to Jersey City, being specially provided for 
in the case of mails deliverable at a depot of the 
Pennsylvania Railroad, at Jersey City; and 
service under the contract, and out of the City 
of New York, being also provided for in six 
other instances of delivery m Jersey City, and 
one in Hoboken, and one in Long Island City, 
at places to be reached only by ferries. 

Judgment qffirmml. 
True copy. Tei^: 

James H. MoKenney, C!lerk« Sup. Court, U. 0. 



[86] MAMIE M. ROBERTS, Ezrx. of Fannib M. 

Cook, Deceased, Appt., 
«. 
FHCENIX MUTUAL LIFE INSURANCE 
COMPANY OF HARTFORD, CON- 
NECTICUT. 

(See 8. a Reporter's ed. 86-89.) 

Life inmranee— action by assignee of polieig — 
proof of auignment^ necessary. 

One olaiminir to he the assignee of a poUoy of life 
losuranoe omnnot maintain an action tbereon with- 
out satisfactory proof of the assignment. 

[No. 125.] 
Argued Jan, It, 13,1887, Decided Jan. t4, 1887, 

APPEAL from the Circuit Court of the United 
States for the District of Kentucky. Af- 
firmed. 

The case is sufficiently stated by the court. 

Messrs, Mare. M undjt Saaiiiel 8heU»* 
barg^r and J, M, Wilson, for appellant: 

A. j3. Cook, as creditor of William G. Har- 
vison, had an insurable interest in his life to 
the amount of the indebtedness. 

Cammack v. Lems, 82 U. S. 15 Wall. 648(21: 
^AA); Thatcli v. Metropole Ins. Co. 11 Fed. Rep. 
^. 
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The policy, being made payable to A. B. 
Cook, his executors, administrators or assign- 
ees, is assignable. The use of the word "as- 
signs" is direct authority for the payment of 
the assignee. 

Pomeroy v. Manhattan Life Ins, Co. 40 HI. 
898; N, Y, Life Ins, Co. v. Flack, 8 Md, 841; 
Page v. Burnstine, 102 U. 8. 664 (26:268). 

Although the le^l title remains in Cook, the 
equitable right to have, use and enjoy the dona- 
tion as separate estate, passed to and vested in 
appellant in September, 1872, and equity cre- 
ated hhn her trustee. 

Maraman Y.Maraman,4 Met. (Ky.) 84; Plenn 
y. Young, 10 Bush, 628; Campbell v. Galbreath, 
12 Bush, 459; ThomasY. Harkness, 18Bush. 25. 

Mr. Au^astus £• WlUsoiit for appellee: 

Complainant cannot recover, because sue had 
no insurable interest in the life insured; and the 
policy on that life could not be assigned to her. 

Wamoek v. Davis, 104 U. S. m (26:924); 
Bawe V. Adams, 81 Ky. 868. 

If Dr. Cook had assigned this policy directly 
to his wife, as alleged, he coulo. unless such 
assignment was exhibited to the (Company, sdl 
the policy to the Company even against her 
wishes. 

Kitchen v. Bedford, 80 U. S. 18 Wall. 418 (20: 
687); CassdlY, Carroll, 24 U. S. 11 Wheat. 184 
(6:488). See Moore v. Page, 111 U. 8. 119 (28: 
878). 

The assignment to complainant is not proved. 
The only testimony to prove the execution or 
delivery of the assignment of the policy by Dr. 
Cook, the beneficial named in the policy, to 
complainant, is that of complainant's bushAnd, 
and he is not a competent witness to prove this 
for his wife. 

Civ. Code Prac. Kentucky, §§ 606-1; Rev. 
Stat. U. S. § 658; Stein v. Bowman, 88 U. S. 18 
Pet. 221 (10:135); Lucas v. Bro(^, 86 U. 8. 18 
Wall. 452 (21:788). 

Mr, Justice Blatehford delivered the opin- 
ion of the court: 

On the 27th of August, 1872, the Phoenix 
Mutual Life Insurance Company, of Hartford, 
Connectiout, a Connecticut corporation, issued 
a poli<7^, No. 66,488, whereby, in consideration 
01 tiie representations made to them in the ap- 
plication for the policy, and the sum of $1,024 
to it duly paid "by A. B. Cook, creditor,*' and 
of the annual payment of a like amount on or 
before the 27tn day of Auff:ust in every year 
during the continuance of the policy, it assured 
the me of William G. Harvison, of Louisville, 
Kentucky, in the amo-ict. of $20,000. for the 
term of his natural lite, the amoimt of the in- 
surance to be paid, after the death of Harvison, 
" to the said A. B. Cook, creditor, and his ex- 
ecutors, administrators or assigns," " any in- 
debtedness to the Company on account of this 
policy bein^ first deducted therefrom." The 
policy was m force at the death of Harvison, 
which occurred August 25, 1880. Fannie M. 
Cook, the wife of the said A. B. Cook, both of 
whom resided at Louisville, Kentucky, com- 
menced a suit in March, 1881, in a state court 
of Kentucky, against the Company, to recover 
on the policy $17,840, with interest, being the 
amount of the policy , less certain premium notes. 
She based her claim to recover on a written as- 
sigament, which she allied had been executed 
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by ber husbftod, A. B. Cook, and delivered to 
ber, on tbe 19tb of September, 1872, twenty- 
tbree days after the date of tbe policy, and which 
was in these words: 

"This instrument of writing certifies that the 
pollcv No. 66,488 I have taken out on the life 
of Wm. G. Harvison, for twenty thousand 
($20,000) dollars, in the Pbcenix Mutual life 
Insurance Company, of Hartford, Connecticut, 
was taken out by me for the sole benefit of my 
wife, Fannie M. Cook; and I hereby declare 
that the above mentioned life policy of $20,000, 
and the money secured thereby, is given and 
assigned to my said wife as separate estate, and 
Shan continue to be tbe separate estate of my 
said wife; and whether the said Harvison di^ 
before or after me, my said wife shall have and 
receive and hold said mone^ an her separate es- 
tate and for her separate and sole bencdSt, to dis- 
pose of as she may think proper. 

Witness my hand, this 19th day of September, 
1872, at LouisviUe, Ey. 

A. B. Cook." 

Tbe suit was removed into the Circuit Court 
of the United States for the District of Ken- 
tucky, where the. plaintiff filed a bill in equity 
making the Company and A. B. Cook dt*una- 
antB, and praying Judgment against the Com- 
pany for uie $17,840 and interest. The Com- 
pany answered, setting up various defenses, on 
which issue was joined. A. B. Cook also an- 
swered. On a hearing on proofs, the court dis- 
missed the bill, without delivering any opinion, 
oral or written. The plaintiff appealed to this 
court She has since died, and her executrix 
has beeu substituted as plaintiff. 

It oppears, by the proofs, that A. B. Cook» 
on the 14th of June, 1880, and before Harvi- 
son's death, received from Uie Company $4,000, 
and delivered to it tbe policy and the following 
instrument, signed by him, indorsed on the 
policy I 

"Louisville, Ky., June 14, 1880. 

I hereby sell, transfer, and assign to the Phoe- 
nix Mut. Life Ids. Co. of Hartford, Conn., all 
right and title to the within policy on the life 
of W. G. Harvison, in consideration of the sum 
of four thousand dollars in hand paid, by draft 
on the said Co., and a return of the premium 
notes. 

A. B. Cook." 

Among the defenses set up and urged by the 
defendant were: (1) that A.B. Cook, who was 
a witness for his wife, was not a competent 
witness for her under the Statutes of Kentucky; 
(2) that no assignment of the policy by A. B. 
Cook to his wife was ever in fact executed and 
delivered; (8) that Fannie M. Cook had no in- 
surable interest in the life of Harvison, and, 
therefore, could not become assignee of the pol- 
icy; (4) that the statement in the application for 
the policy, that Harvison was not addicted to 
the habitual use of spirituous liquors, was un- 
true; (5) that after the policy was issued the 
habits of Harvison became, as to the use of 
spirituous liquors, so far different from his hab- 
its as to such use represented in the application, 
OS to make the risk more than ordinarily haz- 
ardous. 

Without considering any of the other ques- 
tions raised, we are of opinion that, as a matter 
of fact, and even couching that A. B. Cook 
was a competent witness, the assignment by 
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him to bis wife is not satisf aotorfly xnoved to 
have been made or delivered prior to the trans- 
action of June 14, 1880. The evidence on that 
point is conflicting, and It would not be profit- 
able to discuss it in detail. As the suit cannot 
be maintained without proof of the assignment^ 
the decree %9 affirmed. 
True copy. Test: 

James H. McKcnney, Clerk, Sup. Court, U. 8. 



ORESCENT CITY LIVE-STOCK LAND- 
ING AND SLAUQHTER-HOaSE COM- 
PANY «T AL., Plffe, tfi Err., 

BUTCHERS' UNION SLAUGHTER- 
HOUSE AND LIVESTOCK LAND- 
ING COMPANY. 

(Bee 8. OL Beporter^s ed. 141-160.) 

Jvr%9dietiionr^conitUutUnuU law—malidcuM pro9- 
eoutiofir— probable eaue^-^priar adverse judg- 
ment of itate eourt^-historv of HtiffaHan as to 
an aUeged exchieive pritueae to earrv on the 
livestoek landing and slaughter-hou$e btuineee 
in New Orleam, 

L Whether a state court has given due effect to a 
decree or Judcrment of a court of the United States 
is a quesaon arising under the Constitution and 
laws of the United States, and Is within the juris- 
diction of the federal courts. 

2. In an action for a maUdous prosecution, 
brought in a state court, it is held that tbe decree 
of the Circuit Court of the United States in the ac- 
tion complained of is conclusive evidence of prob- 
able cause: although an adverse Judnnent hadbeeo 
rendered by the Supreme Court of the State in a 
prior action hj the defendant against a different 
party. 

& want of probable cause and the existence of 
malice, express or implied, must concur to entitle 
the plainttSto recover in an action for a maUdoua 
prosecution. 

[No. 1167."' 
Submitted Jan. 6, 1887. Decided Jan, t4, 1887, 

PJ ERROR to the Supreme Court of the State 
of Louisiana. Reported below, 87 La. Ann. 
874. Affirmed in part, reoereed in part 

The history and facts of the case suffldently 
appear in the opinion of the court. 

Meeers. William A. Maunr, Aest, Attif- 
Oen. ,and Robert Mott» for plaintiilsin error: 

The right set up by the plaintiffs in error to 
the protection of the decree of the Circuit Oouit 
of the United States in the injunction suit, was 
a right claimed under an authority exercised 
under the United States, within the meaning of 
section 700, R. S. 

Dupaeeeur v. Eoehereu, 88 U. S. 21 Wall. 
180 (22: 588); Buck v. ColbatH, 70 U. S. 8 Wall 
834 (18: 257); Factare A T. Ine. Go. v. Murphy, 
111 U. S. 738 (28: 583); New Orleans, etc. R. H 
Oo. Y. Delamore, 114 U. S. 501 (29: 244). 

To maintain an action for malicious prose- 
cution there must be a concurrence of malice 
and want of probable cause. 

Stewart y. Sonnebom, 98 U. S. 194 (25: 119). 

"Probable cause is judicially ascertained by 
the verdict of the jury and judgment of the 
court thereon, although upon an appeal a con- 
trary verdict and judgment be given in a higher 
court" 

OriffieY. SeUare, 4 Dev. A B. Law, 177. See 
B]ao Herman Y.Bro^terhoff^SYf sua, Z40;Eaife 
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T. JTean, 18 B. Mon. 8i6; WkUn^ y. JMtham, 
15 Mam. 248; i\iffiMr y. Awrv. 41 Barb. 290; 
Aynottl y. £4miMtiv, B. R 1 ^mia. 282; Ft'liAam 
T. 6iMMn,14 Me. 882; Oool^, l*ort8, 185. 

We deny that the dedsioii of the State 8u- 
prome Court in the preyknia case against the 
City of New Orleans debarred the Crescent 
Ci^, etc Company from filing a bill against 
another party in the United States Circuit Court 
for the purpose of litigating the very point of 
constitutional law inrolyed In tlie flist suit, or 
that it was the duty of the circuit court to ac- 
cept the doctrine laid down by the state court 
until it should be overruled by this court. No 
authority for this has been or can be shown. 

What the Crescent City, etc. Company 
wanted was the decision of this court on the 
constitutional provision which it claimed bad 
invaded its monopoly; and it is certainly not ob- 
noxious to censure u, finding that the fed^ttl 
question involving that point was not properly 
raised in its suit against the City of New Or- 
leans, or that there was room for doubt in that 
particular, itpursued the direct course of filing 
a bill in the United States Circuit Court which 
did fairly present that question. 

If€98r$, £. Howard McCaJleb and B. R. 
Forouuit for defendant in error: 

We deny that in a suit brought to recover 
damages for a malicious prosecution the judg- 
ment of an inferior court, subsequently re- 
versed, is conclusive. In all cases, of probable 
cause sufficient to exempt the prosecutor from 
UabUity. 

The better opinion would seem to be that 
the Judgment of the court of the first instance, 
afterward reverBedy"if regarded as evidence of 
probable cause, is prima facie only, and not 
conclusive." 

Bacon v. Tmcm, 4 Oush. 286; BuH v. Piace, 
4 Wend. 591. 

What is the probable force and effect of are- 
versed judgment? Whether such Judgment 
amounts to full and complete evidence ofprob- 
able cause is not a federal question, but one of 
general law, as to which the decision of the 
state court is not examinable here. 

"The legal effect of the judgment set up in 
bar is a question of general law, as to which the 
decision of the staie court is not reversible here. 
The federal questions, if any there were in the 
case, lay behind this defense, and could not be 
reachea until it was out of the way." 

Ohcuieau v. Oibion, 111 U. 8. 201 (28: 401). 

"The general rule is, the Uctfari ffovems the 
admissibility and effect of evidence?' 

Blocker v. Whittenbun, 12 La. Ann. 401; 
Story, Confl. L. % 629; Soudder v. Union 2M. 
Bank, 91 U. 8. 412 (28: 248); Whart Ev. % 816. 

The reversed decree of the drcoit judlge in 
the case of the Ore$een$ Oity Company v. JMoA^rf 
Union Company, granting and subsequently 
perpetuating the inlunction complained of. was 
a dfrect violation of the prior judgment of the 
Supreme Court of LouUaana in the case of the 
Ofieeent OUy SUiughUr-HoueeCompanv v. City of 
NewOrUane, 88 La. Ann. 984. The decision of 
the State Supreme Court in the last mentioned 
suit was virtually a decree between the same par- 
ties on the same subiect matter; because in the 
suit previously decided by the state court, the 
City of New Orieans, actinr in its corporate 
capacity, represented all odr its inhabitants, 
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every person within its limits, both natural and 
artificial, individuals and ooiporations. 

A judgment rendered for oragdnst a dty ia 
ree judicata as against its inhabitants. 

Parker v. aoogin, 11 La. Ann. 629; SfUelde 
y. Chaae, 82 La. Ann. 409; Freem. Judg. ^ 178. 

The decree of the circuit court was void for 
want of jurisdiction over the controversy, be- 
cause the suit did not arise under the CJonsd- 
tution of the United States and the {Muties were 
citizens of the same State. 

The decree of a court without lurisdiction 
over the controversy furnishes no justification 
and is not even **pr%ma faciei* evidence of prob 
able cause. All proceedings had under sucL 
decree are wrongful and a trespass. 

Hayee v. Tounglove, 7 B. Men. 545. 

In order to reverse the decision of the Su- 
preme Court of Louisiana, it is necessary to- 
hold that a judgment of a federal circuit judge 
allowing an injunction, or maintaining an at- 
tachment, arrest or other writ, even though re- 
versed on appeal, is, regardless of circum- 
stances, a complete and perfect bar under fed- 
eral laws and the Federal Constitution, to any 
action for damages, although the same questions- 
had been twice decided by the highest court of 
the State adversely to the prosecutor In litiga- 
tion provoked by nimself . 

Mr, Juitice Matthews delivered the opin- 
ion of the court; [ 142] 

This is a writ of error bringing into review a 
jud^ent of the Supreme Court of the State of 
Louisiana, reportea in 87 Louisiana Annual^ 
Reports, 874. The federal question arisin^p 
upon the record presented for our considera- 
tion is, whether the Supreme Court of Louisi- 
ana in its determination of the case gave due 
effect to a certain decree of the Circuit Court 
of the United States for the Eastern District of 
Louisiana, in a previous litigation between the 
same parties. That question is presented upoi> 
the following case: 

The phdnnff in error is a corporation created 
by the laws of Louisiana, which, by an Act of 
the Legislature of that State, passed March 8, 
lb69, was invested with the sole and exclusive 
privilege of conducting and carrying on the 
live-stock landing and slaughter-house businesa 
within the City of New Orleans and the Par- 
ishes of Orleans, Jefferson and St. Bernard. 
The validity of this monopoly was sustained by 
the decision of this court in the Slattghter^Hotise 
Oaeee, 88 U. S. 16 WaU. 86 [21: 894]. on the 
grotmd that this grant of exclusive right or 
privUege was a pouce regulation for the nealth 
and oomf ort of tiie peop& within the power of 
the State Legislature, and not in violation of 
any provision of the Constitution of the United 
Statea. The Company continued thencefor- 
ward to use and enjoy its eiiclusive privileges 
until tiie adoption by tne people of Lousiana of a . . ^o-| 
new State Constitution in the year 1879. Thai L^*^' 
Constitution contained the following articles: 

"Article 248. Thepolice juries of the several 
parishes, and the constituted authorities of all 
mcorporated municipalities of the State, shall 
alone have the power of regulating the slaught- 
ering of cattle and other live stock within their 
resplective limits; Provided, No monopoly or ex- 
elusive privilege shall eidst in this State, nor 
such business be restricted to the land or houses 
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of any individual or corporation; Provided.The 
•ordinances designating places for slaughtering 
•shall obtain the concurrent approval of the 
board of health or other sanitary organization. 

"Article 258. The monopoly features in the 
•charter of any corporation now ezistiDg in the 
State, save such as may be contained in the 
•charters of railroad companies, are hereby abol- 
ished." 

The City of New Orleans, by ordinances 
adopted in 1881 , proceeded to dec]are,under arti- 
cle 248 of the Constitution, within what limits 
in the Parish of Orleans animals, intended for 
food, might be slaughtered, in which the board 
•of health of the State of Louisiana concurred. 
In Alarch, 1880, the Butchers Union Slaughter- 
House and Live-Stock Landing Company, the 
•defendant in error, became incorporated under 
the general law of Louisiana, and was author- 
ized by its charter " To erect, at any point or 
place in the Parish of Orleans, wharves, stables, 
sheds, yards and buildings necessary to land, 
stable, shelter, protect and preserve all kinds 
of horses, mules, cattle and other animals, for 
the purpose of carrying on the live-stock land- 
ing and slaughterhouse business, and for the 
purpose of snelteriDg and protecting all such 
cattle or other animals which may be sent to 
said Company destined for slaughter; and the 
said Company shall, as soon as practicable, 
build and complete a slaughter-house; also a 
sufBcient number of sheds and stables and other 
buildings as may be deemed necessary for the 
cariring on said slaughtering business." 

This Company having begun to acquire the 
necessary plant for conducting the live-stock 
and slaughtering business, in pursuance of its 
charter, the plamtiff in error, on the 2dd of 
November, 1881, filed its bill in the Circuit 
Court uf the United States for the Eastern Dis- 
trict of Louisiana against the defeodant in er- 
ror, setting up its exclusive right and privilege 
ns claimed by it under its original charter and 
grant, alleging that the defendant was about to 
violate the same, and praying for an injunc- 
tion to restrain that Company from carrying 
out its purpose. On the 29th of December, 
1881, after notice and hearing, the judges of 
that court granted the iniunction as prayed for 
vendente lite. On final hearing on the 8th of 
May. 1882, this injunction was made perpetual. 
On May 6, 1884, this decree of tne circuit 
court was reversed by this court by a decision 
reported in 111 U. S. 746 [28: 585], on the 
ground that the exclusive right originally 
granted to the plaintiff in error was valid only 
as an exercise of the police power of the State, 
and was of that character, having reference to 
the public health, that it could not be made 
the subject of contract, protected against sub- 
sequent legislation by the Constitution of the 
United States. 

In granting the preliminary injunction re- 
ferred to, the plaintiff in error was required to 
and ^ve an injunction bond in the sum of 
$8,000, with Bertrand Saloy as surety, recit- 
ing the allowance of the injunction pendente 
lite, and conditioned to pay to the defendant in 
said injunction all such aamages as it might 
suffer or had suffered in consequence thereof. 
^Ilie present action was begun in the Civil Dis- 
trict Court for the Parish of Orleans on May 
28, 18b4» by tlie defendant in error against the 
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plaintiff in error and Bertrand Saloy, by a peti- 
tion in which a recovery is sought upon the 
bond against the defendants in 9olido for the 
sum of $8,000, with 5 per cent interest from 
judicial demand for a breach of its condition, 
and against the Company alone for the further 
sum of $70,000 damages, with 6 per cent in- 
terest from the date of the verdict, on the al- 
leged ground of a malicious prosecution by the 
complainant therein of the said bill in equify for 
an in j unction. This cause came on for trial by a 
jury when there was a verdict against both de- 
fendanU for $6,588.80, with hiterest, and against 
the Crescent Ci^7 Live-Stock Landing ami 
Slaughter-House Company alone, upon the plea [145] 
of malicious prosecution, for the sum of $12,600 
damages, and the further sum of $2,500 attor 
neys' fees. Upon the trial the defendant re- 
lied upon the decree of the Circuit Court of 
the United States, granting and perpetuating 
the iniunction, as conclusive proof of probable 
cause for the institution and prosecution of the 
suit complained of. The rulings of the civil 
district court upon this defense are set out in 
several bills of exception. In one of them it 
appears that the judge left It to the jury to de- 
termine whether the decree of the drcmt oourt 
constituted probable cause or not, adding thai 
in his opinion it was both remarkable ami ex- 
traordinary, and, as explanatory of that, the 
bill of exceptions signed by him cimtains the 
following statement: " I descrilio the action of 
the federal court as 'remarkable and extraor- 
dinary,' because it set at naught the decisions 
of the State Courts of Louisiana, of the Su- 
preme Court of Louisiana, set at defiance the 
positive mandate of the State Constitution, and 
because it was held by the unanimous Supreme 
Court of the United States to have involved a 
usurpation of jurisdiction; such action was 
truly 'remarkable and extraordinary,' though 
not without deplorable precedent." 

It also appears that the defendants requested 
the judge to charge the jury as follows: 

" A plaintiff, whose asserted right was con- 
ferred by an Act of Legislature and has been in 
force for a number of years, has a right to test 
the legality of a subsequent repeal of said right, 
when the validity of such repeal or modifica- 
tion has not been finally settled, and the plaint- 
iff is advised by competent coimsel that the 
repeal is invalid. In such a case the plaintiff 
has probable cause for asserting his rights and 
instituting an action for such purpose. If, in 
the action instituted, the lower court being the 
Circuit Court of the United States, presided 
over by two judges, render a judgment io 
favor of the plaintiff, the existence of probable 
cause for instituting such suit is demonstrated 
by the finding of the judges of the circuit 
court, although their judgment was reversed 
on appeal." 

This charge the judge refused to give, on the 
ground that it was unsound in law. Judgment [^**j 
was rendered on the verdict February 84, 1885, 
and the cause was removed by a suspensive 
appeal to the Supreme Court of Louisiana for 
the final decision of that court, by which, on 
December 14, 1885, it was afllrmea. 

It is contended by counsel for the defendant 
in error that, in examining the record in this 
case, this court will only consider the opiofoo 
and lMd<rmcnt of the Supreme Court of Louisi- 
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•HA in Mder to Mcertain if the authority relied 
upon by the plaintiff in error was wTOD|rfu]ly 
diaregaraed bv that tribunal, and that without 
reference to the rulings of the inferior court, 
the opinion of the supreme court being made a 

Sart of the record by law for that purpose. 
net appears to be the law of Louisiana as 
recognized by the decisions of this court 
Code, Prac. La. art 905; Paries v. Turner^ 63 
U. 3. 12 How. 48 [18: 885]; Hennen, Difi^. p. 
«2, No. 8; Chutin v. Blan(fi Exn. 60 U. 8. 19 
How. 202 [15: 6011; Grand Gulf R. B. d 
Banking Co, t. MarMl, 58 U. 8. 12 How. 165 
fl3: 938]; Murdoch v. Memphis, 87 U. 8. 20 
Wall. 684 [22: 448]; OrossUy y. New Orleans, 
108 U. 8. 106 [27: 667]; Caperton y. Bowyer, 
81 U. 8. 14 Wall 216 [20: 8821. 

It musv therefore be conceded that the sole 
ouestion to be determined is, Did the 8upreme 
Court of LouisUna, in deciding against the 

Slaintiffs in error, giye proper effect to the 
ecree of the Circuit Court of the United 
States, subsecniently reversed by this court? 

It is argued by counsel for the defendant in 
error that this does not embrace any federal 
question; that the effect to be given to a judg- 
ment or decree of the Circuit Court of t£« 
United 8tates sitting in Louisiana by the courts 
of that State is to m determined by the law of 
Loui^ana, or by some principle of general law 
as to which the decision of the state court is 
final; and that the ruling in ouestion did not 
deprive Uie plaintiffs in error or "any privilege 
or immunity specially set up or claimed under 
the Constitution or laws of the United States.** 
But this is an error. The question whether a 
state court has given due ^ect to the judg> 
ment of a court of the United States is a ques- 
tion arising under the Constitution and laws of 
the United States, and comes within the juris- 
diction of the federal courts by proper process, 
alUiough, as was said by this court in Dupas- 
mur y. Boehereau, 88 U. & 21 WalL 130. 136 
(^: 588. 690]: " No higher sanctity or effect 
can be claimed for the judgment of the Circuit 
Court of the United States rendered in such a 
case, under such circumstances, than is due to 
the JudCTients of the state courts in a like case 
and uSer similar circumstances. " BmbryY. 
Palmer, 107 U. 8. 8 [27: 846]. It may becon- 
oeded. then, that the Judnnents and decrees of 
file Cmuit Court of the United States, sitting 
In a particular State, in the courts of tlu3 
State are to be accorded such effect, and such 
effect only, as would be accorded in similar 
circumstances to the judgments and decrees of 
a state tribunal of equal authority. But it is 
within the jurisdiction of this court to deter- 
mine, in this case, whether such due effect has 
been given by the Supreme Court of Louisiana 
to the decrees of the Circuit Court of the 
United States here drawn in question. 

The decree of the circuit court was relied 
upon in the state court as a complete defense to 
the action for malicious prosecution, on the 
ground that it was conclusive proof of prob- 
able cause. The Supreme Court of Louisiana, 
•fSrming the judgment of the inferior state 
court, denied to it, not only the effect claimed, 
but any effect whatever. 

It is conceded that according to the law of 
Louisiana the action for a malicious prosecu- 
tion is founded on the same principles, and 
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subject to the same defenses, as have been e8> 
tabushed by the conmion law prevailing in the 
other States. 

In the case of Euigh v. New Orleans d Gar- 
roUUm B. B. a>. 6 La. Ann. 496, it was said 
that "The dispositions of article 2294 are found 
in the Roman and Spanish laws. So far from 
being new legislajiion, that article embodies a 
general principle as old as the science of juris- 
prudence itself, and it must still be understood 
with the limitations affixed to it by the juris- 

Srudence of Rome and Spain. Domat, Lois 
iviles, title. Dommages Causes par des Fautes,p, 
180, ptf . 1. In the same case the court said 
on a rehearing: " The article 2294 of our Code 
provides that every act whatever of man titiat 
causes damage to another obliges him by whose 
fault it happened to repair it. The provisions 
of this article, however general ana compre- 
hensive its terms may be, may be found more 
than once recited in terms equally general and 
comprehensive in the laws of the fifteenth title r i am 
of the seventh Partidas, The article was in- »■*••■ 
serted in the Code of 1809, at a time when the 
Spanish laws were in force. It was put and 
retained to this time in Uie Code, not for the 
purpose of making any change in the law, but 
because it was a principle which was in its 
proper place In a code, a principle which would 
bte equally recognized as a necessary conserva- 
tive element of society, and equally obligatory 
whether it was formally enacted in a code or 
not." 

In the case of Seneea^w. Smith, 9 Rob. (I^ 
420, it had been previously decided that "In 
cases of this kind it is well settled that malice 
and the want of probable cause in the ori^nal 
action are essential ingredients. Malice may 
be expressly proved or it may be inferred from 
the total want of a probable cause of action; 
but malice alone, however great, if there be a 
probable cause upon which tne suit or prosecu- 
tion is based, is insufficient to maintain an ac- 
tion in damages for a malicious prosecution." 

In the case of Gould v. Gardner, 8 La. Ann. 
11, it was determined that the defendants in the 
case were not without probable cause for the 
arrest of the plaintiff, which was the ground of 
the action, because they acted by the advice of 
eminent and learned counsel, though his opin- 
ion was held to be erroneous. The court refer 
to the case of Stone v. Swfft, 4 Pick. 889, in 
Massachusetts, and that otFoshay v. Ferguson^ 
2 Den. 619, in New York, as sufficient authori- 
ty in support of their opinion, and add as fol- 
lows: " Our Code and statutes have not pro- 
vided any rules to guide us on the trial of such 
actions, and we are governed in Uie absoipeof 
positive legislation by the rules Isid down in 
the authorities quoted, because we consider 
them just and reasonable in themselves." In 
the opinion in the present case, the Supreme 
Court of Louisiana says that to sustain th« 
charge of malicious prosecution it is necessary 
to show: " 1, that the suit had terminated un- 
favorably to the prosecutor; 2, that In bringing 
it the prosecutor had acted without probable 
cause; 8, that he was actuated by legal malice, 
f. e. by improper or sinister motives. The 
above three elements must concur." 

And when thero is no dispute of fact, the [149] 

S question of probable cause is a question oi law 
or the determination of the court Stewart "v. 
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Sonnebom, 98 U. 8. 187, 194 [25:116, 119]. 
Want of probable cause and the existence of 
malice, either express or implied, most both 
concar to entitle tneplaintiif in an action for a 
malicious prosecution to recover. So that if 
probable cause is shown, the defense is perfect, 
notwithstanding the defendant in instituting 
and carrring on the action may have been act- 
uated soldy by a motive and intent of malice. 
If he had probable cause to institute his action, 
the motives by which he was actuated and the 
purposes he had in view are not material. 

How much wdffht as proof of probable cause 
shall be attributed to the Judgment of the court 
in the original action, when subsequently re- 
versed for error, may admit of some question. 
It does not appear to have been Judicially de- 
termined in Louisiana. In the case of UriMB 
V. BeUoTi, 4 Dev. & B. L. 177, RulBn, 0. J„ 
said "That probable cause is Judicially ascer- 
tained by the verdict of the Jury and Judgment 
of the court thereon, although upon an appeal 
a contrary yerdict an d Ju dgment be given in a 
higher court" In Whitney v. Fi^kham, 15 
Mass. 248, such a Judgment was held to be con- 
clusive in favor of the existence of probable 
cause. To the same effect is Herman y. Brook- 
erhoff, 8 Watts. 240, in an opinion of OhtefJue- 
Uee Gibson. The decision in the case of WJiit- 
ney v. Peekham, ubi supra, however, was queS^ 
tioned by the Supreme Court of New York in 
the case of Burt y. Plaoe, 4 Wend. 591, 598, 
where Marcy, «/*., delivering the opinion of the 
court, said that the Massachusetts ciedsion rest- 
ed entirely upon BeynoldtY, Kennedy, 1 Wilson, 
Rep. 282, which had been qualifledf by the de- 
cision of Eyre, Baron of the Exchequer, in John^ 
itone y. Sutton, 1 Term Rep. 505, ana by what 
was said by Lord Mansflela and Lord Lough- 
borough in the same case, which came before 
them on a writ of error. 1 Term Rep. 512. The 
effect of these English authorities, as stated by 
Marpy, J,, In Burt y. Place, tiM nipra, is as fol- 
lows: " Tliat if it appears by the plaintiff's own 
declaration that the prosecution, which he 
charges to have been malicious, was before a 
[ 1 50] tribunal having Jurisdiction, and was there de- 
cided in favor A the plaintiff in that court, 
nothinff appearine to fix on him any unfair 
means m oonductinff the salt, the court will re- 
gard the judgment in fayor of the prosecution 
satisfactory evidence of probable cause." 

In that case the judgment relied upon by the 
defendant was bdd not to be condumve. The 
reason is stated to be as follows: " Though the 

Elaintiff admits in his declaration that the suits 
istituted before the magistrate by the defend- 
ant were dedded against him, he suffldently 
countervails the effect of that admission by al- 
leging that the defendant, well knowing that 
he had no cause of action, and that thepluntiff 
bad a full defense, prevented the plaintiff from 
procuring the necessary evidence to make out 
ihat defense by causing him to be detained a 
prisoner untfl the Judgments were obtained, 
and by alleging that the imprisonment was for 
the yery purpose of preventing a defense to the 
actions." 

Commenting on this case,, the Ck>urt of Ap- 
peals of Kentucky in Spring t. Beaore, 12 B. 
Mon. 551, 555, says: " liie prindple settled in 
the case last dted we understand to be that such 
a Judgment wHl not in every possible state of 
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case be deemed to be oondusive of the qnestioD 
of probable cause; but that, like ludgments in 
other cases, its effect may be destroyed by 
showing that it was procured by fraud or other 
undue means." That court proceeds to state 
the rule as follows: "The correct docbine on 
the subject is, in our opinion, tiiat the decree 
or Judgment in favor of the plaintiff, althou^ 
it be aiterwards reversed, is, in cases where the 
parties have appeared and proof has been heard 
on both sides, conclusive evidence of probable 
cause, unless other matters be rdied upon to 
impeach the Judgment or decree and show that 
it was obtained bv fraud; and, in that case, it 
is indispensable that such matter should be al- 
leged in the plaintiff's declaration; for, unless 
it be done, as the other facts which have to be 
stated establish the existence of x»robable cause, 
the declaration is suicidal. The plaintiff's dec- 
laration will itself always fumiw evidence of 
probable cause when it states, as it must do, the 
proceedings that have taken place in the suit 
alleged to be malicious, and shows that a Judg- 
ment or decree has been rendered against the [151] 
plaintiff. To counteract the effect oithe Judg- 
ment or decree and tiie legal deduction of prob- 
able cause, it is incumbent upon him to miUse 
it appear in his declaration that such judgment 
or decree was imfairly obtained, and was the 
result of acts of malice, fraud and oppression 
on the part of the defendant, dedgnea and hav- 
ing the effect to deprive him of the opportuni- 
ty and necessary means to have defeated the 
suit and obtained a Judgment in his favor." 

The limitations upon the general principle 
declared in Burt y. Place, uH supra, were fol- 
lowed by the Supreme Coxut of Maine in Witii- 
am y. wnoen, 14 Me. 882, and both decisions 
were referred to in the subsequent case of Pay- 
$on v. Ooiwell, 22 Me. 212, 226, where the court 
said: " In these two cases, we haye instances 
of exceptions to the general rule, indicative of 
the general nature of the characteristics which 
might be expected to attend Ham; but the rule 
itself remains unimpaired. If there be a con- 
viction before a magistrate having hirisdicHoD 
of the subject matter, not obtaiiiea by undue 
means, it wHl be condudve eyidenoe of prob- 
able cause." 

The propriety of this limitation of the rule 
seems to have been admitted by the Supreme 
Judicial Court of Massachusetts in Baeon y. 
Towns, 4 Ooah. S17, 280, though in later cases 
it rdterated the broader rule as originally stated 
in Whitneff y. Peekham, ubi supra. Picker y. 
Buntingtan, 7 Gray. 86. 

This seems to reconcile the apparent contn^ 
diction in the authorities, and states the rule, 
whidi we think to be wdl grounded in reason, 
fair and Just to both parties, and consistent 
with the prindple on wnich the action for ma^ 
lidous prosecution is founded. 

It is, perhaps, not material In this case to de- 
fine the rule with preddon. and to attempt to 
state with accuracy the precise effect to be given 
to a Judgment or decree of the court as proof of 
probable cause under all circumstances, be- 
cause in the present case the decree of the C^ 
cuit Court of the United States was adjudged 
to be entitled to no effect whatever as evidence 
in support of the defense of the plaintiff in er- 
ror. 

The ground on whldi the Supreme Court d (1511 
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Louisiana proceeded, as stated In its opinion, is 
explalDed to be as follows: 

bborUy after the adoption of the Constitution 
of 1879, the plainUfl in error instituted a suit in 
the State Court of Louisiana, which was finally 
decided by the Supreme Court of the State in 
Orescent dityStafighter-EbuBe Company v. Nevo 
Orleans, 83 La. Ann. 984. The object of the 
suit was to obtain a writ of injunction "re- 
straining the City of New Orleans from enter- 
taining any petitions for, and from ever desig- 
nating any place or places for, the landing, 
yarding, shelterinff or slaughtering any animal 
or animals intenoed for human food in the 
Parishes of Orleans, Jefferson, and St. Bernard, 
other than at the slaughter-houses and premises 
of Uie petitioner, and aboye the United States 
barracks on the east or left bank of the Missis- 
rippi River, and above the depot of Morgan's 
Louisiana and Texas Railroad; on the west or 
right bank or side of the Mississippi River.'' 

There was a Judgment dismissing the plaint- 
iff's suit, and dissolving the injunction pro- 
visionally granted, from which the plaintiff ap- 
pealed to the Supreme Court of Louisiana. 
That court afSrmed the judgment, holding that 
the articles of the new Constitution ha3 de- 
stroyed the monopoly claimed by the plaintiff, 
and that this was a valid exercise of power on 
tiie part of the State of Louisiana, not in viola- 
tion of any provision of the Constitution of the 
United States. Speaking of the action of the 
present plaintiff in error in bringing that suit, 
tbe Supreme Court of Louisiana, in its opinion 
in the present case (B7 La. Ann. 874, 876), savs: 
"The questions involved were serious and un- 
portant. Defendant's right to assert judicially 
the validity of his contract, and to ronst by all 
legal remedies the execution of any state law 
which impaired it, was unquestioned. The 
question involved was federal in its nature, and 
the courts of the State, and perhaps of the 
United States, were equally open to it for the 
vindication of its alleged right; and, in either 
forum, it was entitled to appeal to the Supreme 
Court of the United States for the final and con- 
clusive settlement of the question." And, re- 
ferring to the Judgment in that suit, it also 
s^: "It is important to estimate the scope and 
effect of this decision. It was an authontative 
[153] Judicial determination, by a competent court, 
of questions submitted to it at the instance of 
the Company itself. In denying the rights 
claimed by tne Company-, and in affirming the 
right of the city to rebate slaughtering within 
her limits and to designate places for the con- 
duct of such business, it necessarily affirmed 
the right of persons complying with such reg- 
ulations to transact that bu^ness at such places, 
and denied the right of this Company to inter- 
fere with them. If there was error In the de- 
cision, that error could be corrected by one 
tribuial only, the Supreme Court of the United 
States. Until the questions involved had been 
determined differently by that high tribunal, 
the dedsion of this court was entittod to be ao- 
crated as the law by this litigant Technical 
principles of U§ pendens and resjudieata might 
not debar the Company from prosecuting an- 
other suit against a dmerent party involving 
the sauKe subject matter; but if sucn suit rested 
excluslyely upon the assertion of rights which 
this court had directly determined that the I 
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Company did not possess, it could find no r 
tection i^ainst the charge of beine a malicli 
prosecution, save in the production of adi 
sion of the Supreme Court of the United Sta 
holding that our opinion was error." 

The following extracts from the same o( 
ion are on the same point: 

"We are bound to hold that there was ent 
absence of probable cause. The suit involi 
absolutely nothing but questions of law. Th 
identical questions had been submitted to t 
court by tnis very prosecutor in a case precis 
analogous, and nad been determined agni 
him. It was thus authoritatively advised w 
the law was. If it was dissatisfied with 
opinion, its remedy was clear by appeal to 
United States Supreme Cburt, and it had i 
ually availed itself of that remedy on a writ 
error which was pending and determined wl 
this suit 'was brought. It must be carefu 
observed that, though the Butchers' Union Co 
panv was not tedmically a party to the s 
against the city, the questions of right betw< 
it and the Crescent Caty Company were as 
rectly involved as if it had been a party, 
the dty had the right to reinil&te slaughteri 
within her limits, and to designate places 
its lawful conduct, obviously persons como 
ing with such regulations haa the right to tra 
act the business. If she had not that right, 
person could lawfully slaughter elsewhere it 
at the old Company's slaugnter-house. * * 

"But it is clmmed that the prosecutor ad 
under the advice ot counsel learned in the la 
That is certainly true, and would ordinal 
protect But here the client was in possess! 
of the opinion of this court on the very poiDi 
its own case, involving the same subject matt 
It had no need for advice of counsel. Tl 
advice was simply that the opinion of this coi 
was error. Counsel had the undoubted ri{ 
to entertain such opinion, and so to advise 
client; the only lawful remedy under sudi i 
vice consisted in an appeal to the United Sta 
Supreme Court If it chose to act otherw 
on such advice it acted at iteperil, and can ta 
no protection therefrom. Tne only lawful i 
tion it could take under such advice had 
ready been taken in the writ of error from 1 
United States Supreme Court * * "^ 

"Nor does the decision of the Judges of 1 
Circuit Court of the United States afford a b 
ter shield. They are not vested with author 
to review or reverse the decisions of thiscou 
The effect of their action was not only to ov 
rule our opinion, but practically to reverse c 
decree; for of what avail was the right < 
creed by us in favor of the <Atj, to regul] 
slaughtering and to designate places th^^< 
if persons complying mih those regulatic 
comd be enjoined by the United States Circ 
Court from conducting Uie business at su 
places? It is obvious that the entire subli 
matter of the inlunction suit was embraced 
and disposed of by our decree; and that thou 
the Butchers' Union Company was not no 
inally apar^, its rights and those of all perse 
to transact the busmess of slaughtering in tl 
dty, being subsidiary to and springing direct 
from the right of the d^, were nec^arily 
volved in and protected by our decree. * * 

"But the ground on which we rest our « 
dusion on the question of probable cause 

• 
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thai our decree in the scdi, to which the de- 
fcDdant corporation was a party, was, iinUl ve- 
r 2551 Tersed, the law to it so far as the subject matter 
^ thereof is concerned; that the prosecution of a 

suit which had no foundation, except in the 
assumption that our decree was not law, was 
without probable cause; and that neither the 
advice of counsel, nor the opinions ci judges of 
a co-ordinate court that our decree ^as error, 
could furnish any cause whatever for the pros- 
ecution of such suit" 

It is conceded by the Supreme Court of Lou- 
isiana, in this opinion, that its prior judgment 
in the case between the plaintiff in error and 
the City ol New Orleans could not operate as 
an estoppel upon the principle of res judicata, 
in the suit which the plaintiif in error brought 
in the Circuit Court of the United States, the 
prosecution of which is charged against it as 
being malicious, because it was between differ- 
ent parties. It is also admitted that the judg- 
ment was not a final one, but by reason of the 
federal question involved was subject to review 
and possible reversal by a writ of error from 
the Supreme Court of the United States. The 

grosecution of such a writ of error, which was 
i fact actually sued out but subsequently dis- 
missed, is declared by the Supreme Court of 
Louisiana to be the only lawful course which 
the plaintift in error had a right to pursue. The 
failure to prosecute that writ of error is charged 
against the plaintiff in error, so as not only to 
deprive him of the benefit of the defense of 

grobable cause, but as sufficient proof of malice 
1 the subsequent institution of his suit in the 
Circuit Court of the United States; and these 
consequences, in the opinion of the Supreme 
Court of Louisiana, are not alleviated by the 
admitted fact that the plaintiff in error acted 
under the advice of counsel. Notwithstanding 
such advice, the client itself, the Supreme 
Court of Louisiana declared, was bound at its 
peril to take notice of its legal rights as defined 
in that opinion of the Supreme Court of the 
State. 

It is not shown in the present record on what 
grounds counsel proceeoed in their advice, or 
the plaintiff in error ii failing to prosecute the 
writ of error from that judgment It will be 
observed that the only relief sought in that suit 
was a writ of injimction against the City of 
New Orleans from t^dnr the preliminary steps 
under the ordinances of the city In reference to 
rifiBi entertaining petitions, and designating places, 
L ^ J for the prosecution of the business of which it 
claimed to have a monopoly under its charter. 
In a similar case of the Oreiceni Oiiy Liw- 
Stock Landing and SUmghter-Houm Oompamy 
y. Police Jwy, Parish itf J^enon, right hank, 
decided by tibe Supreme Court of Louisiana, 
82 La. Ann. 1102, the plaintiff, who is the plaint- 
iff in error herein, sou^t to enjoin the defend- 
ant from granting permission to any one to es- 
tablish a Saughter-nouse In the Parish of Jef- 
ferson, on the ground that such a grant of au- 
thority would be in violation of the exclusive 
rights given to it under its charter; a case pre- 
cisely analogous to that between theplaintiff in 
error and the City of New Orleans, 88 La. Ann. 
934. In the case against the Police Jury of 
Jefferson Parish, the appeal and the petition of 
the plaintiff were dismissed. In disposing of 
the case, the court says (p. 1196): " The aver- 
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ments of the petition disclose a dear case of 
prematurity of complaint. It will be time 
enough for the plainnff to apply for an injuc > 
tion upon a sworn averment of proper facts if, 
after Uie police jury will have passed the reso- 
lution or given the permission, some party as- 
sumes to act upon that resolution and permis- 
sion. For the determination of the motion to 
dismiss an opinion necessarily had to be ex- 
pressed, not upon the merits, for none as yet 
exist, but upon the sufficiency of the sworn 
averment to justify the injunction." 

It might, tiierefore, on the authority of this 
decision of the Supreme Court of Ix)u{s{ana, 
be argued that the expression of its opinion in 
the case of Orescent (Hty Slauahter- House Com' 
pany v. New Orleans, 88 La. Ann. 984, was uu- 
necessary to the decision of the cause, and obiter 
dictum, and for aught that appears counsd 
may have advised that a writ of error to re- 
verse that judgment in the Supreme Court of 
the United States would fail on the ground thi^t 
the record did not disclose the existence of a 
federal question necessarily to be passed on ; for 
it has been the uniform doctrine of this court 
that, where it appears that the judgment of the 
state court must be affirmed on other grounds 
disclosed in the record, it will not be reversed 
for an erroneous ruling of the state court on a 
federal quesUcn not necessary to the 'lecision 
of the cause. Murdoch v. ifemphis,}j^V. S. [^57] 
20 Wall. 590. 634 [22:429. 4481; Jenkins v. 
LcMsnthal, 110 U. 8. 222 [28: 1291; Bntin v. 
Lawry, 48 U. S. 7 How. 172 [12:6561; Oibson v. 
Chouteau, 75 U. S. 8 Wall. 814 [iMlT]. 

However that may be, we are 01 the opinion, 
on other grounds, that the Supreme Court of 
Louisiana in this case erred in not giving due 
effect to the decree in question of the Circuit 
Court of the United States. The hitter is a 
court co-ordinate to the Supreme Court of Loui- 
siana in authority, and equal in dignity, being 
the highest federal court sitting in that State, 
whose judgments and decrees are final and con- 
clusive, suDject only to review and reversal in 
the Supreme Court of the United States. In 
the case in which the decree complained of was 
pronounced the circuit court did not act with- 
out jurisdiction, the subject matter of the suit 
being a controversy uising under the Constitu- 
tion of the United States. The argument of 
the counsel for the defendant in error to the 
contrary, which deduces what Uie ludge of the 
inferior court In his charse to the jury aUeged 
to be a usurpation of Juiudiction, merely from 
the fact that its decree was reversed by this 
court, could only be true if the general propo- 
sition were true that all judgments reversiDle 
for error are void for want of jurisdiction. 
Having jurisdiction of the parties and of the 
subject matter of the suit, the judses of the cir- 
cuit court were bound to declare the law of the 
case between the parties in the light of their 
own convictions, and under a sense of their 
offlciid responsibilities, not being under any 
legal obligation to regard the dedsion of th€ 
Supreme Court of Louisiana upon a question 
of federal law as controlling by reason of its 
authority, whatever respect and deference they 
might see fit to accord to it by way of persua- 
sion and argument. And their Judcment or 
decree when rendered is binding and perfect 
between the parties until reversed, without re- 
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gard to anj aavene opinion or JadgmeDt of any 
other court of merely concurrent Jurisdiction. 
Its integrity, its valiaity , and its effect are com- 
plete in all respects between all parties in eyery 
suit and in eyery forum where it is legitimately 
produced as the foundation of an action, or of 
a defense, either b^ plea or in proof , as it would 
ll58] be in any other circumstances. While it re- 
mains in force it determines the rights of the 
parties between themselyes, and may be carried 
mto execution in due course of law to its full 
extent, furnishing a complete protection to all 
who act in compliance with its mandate; and 
eyen after reversal it still remains, as in the case 
of eyery other judj^ent or decree in like cir- 
cumstances, sufficient eyidence in fayor of the 
plaintiff who instituted the suit or action in 
which it is rendered, when sued for a malicious 
prosecution, that he had probable cause for his 
proceeding. 

Neither was there anything in the pituation 
or conduct of the plaintiff in error that could 
depriye it of the protection of the decree of the 
Circuit Court of the United States in this ac- 
tion. The fact that it had exercised an election 
to bring its suit against the City of New Or- 
leans in the state court could haye no legal ef- 
fect upon its right afterwards to bring a simi- 
lar smt against other parties in the Circuit Court 
of th^ United States. Its right of choice was 
not exhausted by a single exercise, and justified 
it in subsequently inyoking the jurisdiction of 
the courts of the United States, no matter with 
what motive or for what purpose. As we have 
already seen and declared, the existence of ex- 
press ma! ice, however flagrant or unjustifi- 
able, could not affect the exercise of this right, 
or deprive the i>arty of the benefit of the judg- 
ment of the court as proof of a probable cause 
for the institution of the suit. Neither was the 
plaintiff in error bound to reject the advice of 
Its counsel on the ground of its own presumed 
knowledge of the bw, as declfued in the opin- 
ion of the Supreme Court of Louisiana in the 
prior suit. It had a right to test the soundness 
of that iudgmcnt by seeking the jurisdiction of 
a co-orainate court, whose decision would be 
of equal authority and dignity with that of the 
Supreme Court of the State, both beine final 
between the parties to the particular litigation 
until reversed by the Supreme Court of the 
United States. The plaintiff in error owed no 
allegiance to the courts of the State greater than 
that due to the courts of the United States; it 
had an equal right in both to yindicate what it 
riStl ^^^"'^^ to be its rights by remedies appropriate 
^ '^ to that purpose, and against all parties infring- 
ing them. The fact that the Supreme Court of 
Louisiana had spoken first gave no additional 
weight to its aecision. Whatever deference 
may be due to the decisions of the state court 
of nnal resort in every case in which it has 
spoken, and whatever may be the respect to 
which its decisions upon questions of purely 
local law established as rules of property may 
be entitled, they are not authority binding upon 
the courts of the United States, sitting even in 
the same State, where the questions inyolved 
and decided relate to rights arising under the 
Constitution and laws of the Unitra States. 

But the rule in question, which declares that 
the judgment or decree of a court having Ju- 
risdiction of the parties and of the subject mat- 
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ter, in f^yor of the plaintiff, is sufficient evi- 
dence of probable cause for its institution, aU 
though subsequently reversed by an appellate 
tribunal, was not established out of any spedal 
regard to the person pf the party. As we have 
already seen, it will avail him as a complete de- 
fense m an action for amalidous prosecution, al- 
though it may i^pear that he brought his suit 
maliciously for the mere purpose of vexing, 
harassing, and injuring hu adversary. The 
rule is rounded on deeper ^rounds of public 
policy in vindication of the dignity and author- 
ity of Judicial tribunals constituted for the pur- 
pose of administering justice according to law, 
and in order that their ludgments and decrees 
may be invested with that force and sanctity 
which shall be a shield and protection to rfl 
parties and persons in privity with them. The 
rule, therefore, has respect to the court and to 
its judgment, and not to the parties, and no mis- 
conduct or demerit on their part, except fraud 
in procuring the judgment itself, can be per- 
mitted to detract from its force. It is equally 
true and equaUy well settled in the foundations 
of Uie law that neither misconduct nor demerit 
can be imputed to the court itself. It is an in- 
vincible presumption of the law that the judi- 
cial tribunal, acting within its jurisdiction, has 
acted impartially and honestly. The recordo'f 
its proceedings imports verity; its judgments 
cannot be impugned except by direct process 
from superior authority. The integrity and II®") 
y^ue of the judicial system, as an institution 
for* the administration of public and private 
justice, rests largely upon this wholesome prin- 
ciple. 

That principle has been disregarded in the 
present case by the Supreme Court of Louisi- 
ana in failing to give due effect to the decree 
of the Circmt Court of the United States as suf- 
ficient evidence in support of the defense of the 
plaintiff in error in this action, so far as it is an 
action for the recovery of damages for a mali- 
cious prosecution. 

The judgment* of the Supreme Court of 
Louisiana on the bond itself, lor damages oc- 
casioned by its breach, against the principal 
and surety, is not attacked in this proceeding. 
It is 80 far oMrmed, But that part which con- 
stitutes a judgment against the Crescent City 
live-stock landing and Slaughter-House Com- 
pany solely, for damages for tne malicious pros- 
ecution,i9 reverted, ana the cauee is remandedfor 
furVier proceediTige (herein not ineoneiitentwiih 
this opinion; and it ie to ordered. 

True copy. Test: 

James H. MoKenney, Gterk, Sup. Oourt. U. SL 



HIBERNIA INSURANCE COMPANY OF 
NEW ORLEANS, Appt., 

9. 

ST. LOUIS AND NEW ORLEANS TRANS- 
PORTATION COMPANY ET AL. 
(See & a Beporter'B ed. 104-160.) 
In$urano&'-~negUgenee-'^ne9itable aeddentt'^ 

Upon a bfl] filed by an Xnturance Company affainst 
a Transportation OomDany, engaged in transport 
hig merohandtoe on the Mbnssippl Blver by means 
of towboatB and banres, and its vendee, to reoover 
oertain amounts patdoy the oomplalnant^as insurer, 
to the owners of iroods lost throngh the neffUcenoe 
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of the ^hftofportatton Oompany, and to haToanle 
of its propeitj bj Mid Oompany to the other de- 
tendant oeolafed fmudalein at agalnat the oom- 
idalnant^ It li held that the loena oomplalned of 
were the xeaulti of ioerltable aooldentB, fidllng 
within theezoepted dangen of the rlrerand cS 
naylgatlon. 

[No. 187.] 

Afffusd <Md iuhmOM Jan. 17, J887. DetiML 

Jan. SI, 1B87. 

APPEAL from the Circuit CSourt of the United 
States for the Eastern District of MisKmrL 
Beported Mow, 5 McCrary, 81^. AffirmeA. 

The history and facts of the case snflldentlj 
apoear in the opinion of the court 
jfr. O. B. flanawni, for appellant. 
Mr. Qivm OampbeU, for appelli 



Mr. Ji^Hiee Blatohford delivered tlie opin- 
ion of the court: 

This is a suit in equity, brought in the Cir- 
cuit Oourtof the United States for the Eastern 
District of Missouri, by the Hibemia Insurance 
CompanT, a Louisiana Corporation, against the 
St Louis and New Orleans Tnmsportation 
Company and the Babbage Transportation 
Company, two Missouri Corporations, and 
Hen^ liowery, a citizen of Minouri. 

The UD alleges that in August, 1879, the Bab- 
bage Company, of which Lowery was president 
and director, bdngenffaged in transpoitlng mer- 
chandise for hire on we Mississippi River from 
St Louis to New Orleans by means of certain 
steam towboats and barges which it owned, con- 
tracted with the firm of Cordon & Gk>mila to 
transport for it from St Louis to New Orleans 
a quantity of wheat, " the dangers of the river, 
fire, and colUsion only ezceptea;" that it loaded 
[)L67] ft part of the wheat on the barge Sallie Pearce, 
which it took in tow by Its towboat John 
Means; and that bv negugent navigation on 
the part of the Babbagc Company, the barge 
broke away from the towboat, and was allowed 
to drift down the river until she brought up 
against a steamboat which was lying at rest 
uong the bank on the Missouri side of Uie river, 
and was broken and crushed, so that some of 
the wheat was lost in the river and some of it 
was damaged by water. 

The bill also alleges that in September, 1879. 
one Pleasants owned certain rye, com, oats and 
hav, which were at St liOuis, on the barge 
Colossal; that the Babbage Company contracted 
with Pleasants to carry those goods on that 
barge from St. Louis to New Orleans, " the 
dangers of navigation, fire, explosion, coUision, 
bridges, and all other known and unknown ob- 
structions excepted;" and that the Company, 
by its towboat E. M. Norton, took the barge in 
tow, and the towboat was so negligently man- 
aged that she drew the barge against an ob- 
struction then visible and known to the master, 
pilot, and officers of the towboat, and the barge 
was broken, and allowed by them to remain, 
without any attempt to rescue tiie goods, and 
nearly all of them were lost 

The bill also alleges that the plaintiff, as in- 
surer of the goods in both cases, paid to Gor- 
don & Qomila and PleasanU, $19,688.16. 

The bill also alleges that, in January, 1880, the 
Babbaffe Company, by Lowery, as its president, 
sold all its prepay, consisting of four steam 
towboats and tiiirteen barges, to the St Louis 
Company; that such sale was without consid- 
eration, and fraudulent as against the rights of 
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the plaintiff as a creditor of the Babbage Com- 
pany; and thatLowery and the St Lome Com- 
pttQT had notice of the fraud. 

The bin waives an answer on oath, and prays 
that the court will decree payment of saia debt 
to the plaintiff, with interest ; that the St Louis 
Company be restrained from disposing of any of 
said property until the plainnfTsdebt shaQ 
be pdd; and that untQ that time the plaintiff 
have a lien on said property. 

The defendants demurred to the bUl f or 
want of equity; for want of privi^r between 
the pkdntiil and the defendants; and for muhi- 
fariousnesB. The court (8 McCrary, 858) dis- rmAik 
missed the bill as to Lowery, and overruled the i^'^i' 
demurrer as to the other defendants, with leave 
to them to answer, holding that it was not nec- 
essary that the plaintiff should recover a judg- 
ment at law against the Babbage Company be- 
fore bringing tUs suit 

The defendants then put In a plea to that 
part of the bill which relates to the transfer of 
the property, and asks for relief by a lien and 
an injunction, denying the fraud and alleging 
the bona flde$ of the transaction. They, at the 
same time, put in an answer to the put of the 
bill not covered by the plea, denying the neg- 
ligence, and averring that the losses were due 
to the perils of navigation. There were spedal 
replications to the plea and the answer. 

Proofs bdng taken on Uie plea, the court (A 
McCrary, 432) overruled it, on a hearine, hold- 
ing that the allegations of the bill involved in 
the plea were established, and that the debts of 
the Babbace Company could be enforced in 
canity against the other Company to the extent 
or the property received by the latter. 

The case was afterwards brought to a hearing 
on proofs on the issues raised by the answer, 
and the court (5 McCrary, 897} dismissed the 
bill. The plaintiff has appealoo. The circuit 
court held, as to The Sallie Pearoe, that the con- 
tract was that of a common carrier; that, as to 
The Colossal, it was immaterial whether the 
contract was that of towage merelv, or that 
of a common carrier; and that each disaster 
was caused by nn inevitable accident, falliD!; 
within the excepted dangers of the river and of 
navigation, sJleged in the bill as forming part 
of each contract. We concur in this conclu- 
sion. In the first case a sand reef had been 
recently formed in the channel; the pilot of the 
towboat had no reason to suppose it was there; 
and she was being handled with skill and care 
when the accident occurred. In the second 
case. The Colossal was unseaworthy wheu she 
started. The towboat was prudently navigated, 
but the river bank had shortly before caved in, 
and a tree from the land had fallen into the 
river, its presence being unknown, and The 
Colossal struck it under water, causing the ao- [lit] 
ddent, there being no want of care, skill, or 
attention on the part of those in charge of the 
towboat, either before or after the occurrence, 
in regard to the navigation or the saving of the 
cargo of The ColosnL 

The appellees have contended iis this court 
that the rulings of the circuit court as to the 
demurrer and the plea were emmeoos^ bat, 
without paMinff on those questions, toe affirm 
the decree, for &e rwuon 9UUed. 
Tmecopj. Test: 

James H. McKenney, Gerk, Soift. Ooort U. a 
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OEORQE M. EYERHART, Appt, 

V. 

HUNTSVILLB FEMALE COLLEGE bt al. 



[284J 



HUGH L. OLAY, Admr. de bonii non of A. 
R. Bbwin, Deceased, Appt, 

V, 

HUNTSYILLE FEMALE OOLLEGE bt al. 

(See 8. 0. Beporter*t ed. 283, 220 

JyriMMm^-'ptead%nff--^eiidence — eiHtef^ 

L An ftTemieDtof restdenoe is not the eqnlra- 
lent of an aTerment of oitlseiishlp for the purposes 
of Jnrisdiotlon In the oourts of the United Suites. 

8. Upon a levenal of a decree for want of Jurls- 
diotlon In the court below costs are allowed against 
the complainant, he havlnff failed to put on record 
the facts necenary to show Jurisdiction. 

tNoa. 144» 471.1 
Argued and mibmiiUd Jan, fO, 1887. Decide 

Jan. SJ, 1887. 

A PFEALS from the Oircnit Court of the 
D. United States for the Northern District of 
Alabama. Bever$ed. 

Mr. Milton Bumes, for George M. Everhart. 

Mr. 8. F. Riee, for Hugh L. Claj, adminis- 
trator. 

MeuTM. John D. Brajidon» L, P. Walker 
and D. D. Shelby, for the Huntsville Female 
College. 

Mr. Ohitf JuitieeWmite delivered the opin- 
ion of the court. 

These are appeals from a decree dismissing 
the oridnal bill and a cross bill in a suit bc<run 



in the Circuit Court of the United States for 
the Northern District of Alabama, by George 
>I. Everhart against the Hunts ville Female 
Academy, George W. F. Price, Marthn T. Ri- 
sen, MyraJ. Erwin, Robert M. Er win, William 
H. Erwto, Joseph B. Erwin, and Marcus A. 
Erwin, and in which Hugh L. Clay, as admin- 
istmtor de benie non of Abraham R. Erwin, 
dAT^sed, was afterwards added as a defendant; 
but on looking into the record we find no suffi- 
cient evidence of the jurisdiction of the circuit 
court, which depends alone on the citizenship 
of the parties. It is stated in the original bill 
that Everhart is a resident of Wisconsin, and 
the same fact is also shown by the testimony; 
but this, as it has often been held, is not 
enough. An averment of residence is not the 
equivalent of an averment of citizenship for 
the purposes of jiuisdiction in the courts of 
the United States. According to the pleadintrs 
the Huntsville Female Academy is an Alabama 
corporation, and t^e other defendants are resi- 
dents of either Alabama or Tennessee. The 
decree dismissing both the original and cross 
bills is reversed, because the record fails to 
ehow the lurisdiction of the circuit court; but 
as the fault rests alone on Everhart, the com- 
plainant in the original bill, whose duty it was 
to put on record the facts necessary to show 
the Jurisdiction, the reversal will be at his 
costs in this court. This whole subject has lU- 
ready been considered twice during the pres- 
ent term,]once in Continental Ine. Co. Y.Rfioade, 

119 U. B. 287 [anU, 8801, and again in Peper v. 
Ibrdffce, Id. 469 fanf^, 485]. The reasons for 
our Judgment sufficiently appear in the opin- 
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ions delivered in those cases. If on the return 
of the case to the circuit court It Is made to 
appear that the citizenship necessary for the 
lurisdiction existed at the time the suit waa 
brouffht, it will be for that court to determine 
whetner an amendment of the pleadings ought 
to be allowed, so as to cure the present defects. 

7%edeereeof the Circuit Court ie revereed, at 
the eoete of the appellant Everhart, andtheeauee 
remanded for further proceedings not ineontiet- 
ent with Aie opinion. 

^^rue oonv x^sst * 
James H.* licKenney* Clerk, Sup. Court, U. 8. 



KING mON BRIDGE AND MANUFAG- [££61 
TURING COMPANY, Ptff. in Err., 

V. 

COUNTY OF OTOE, IN THE STATE 
OF NEBRASKA. 

(See S. C. Reporter^ ed. 225-227.) 

Jurisdietion—preeumption against — suit by as- 
eignee of warrants — Act of March S, 1875 — 
pracUce^-amendments. 

L On writ of error or appeal the first and funda- 
mental question is that uc jurisdiction, first of thli 
court, and then of the court below. This court wiU 
coDsiner this question, although it is uot raised by 
the parties. 

2. Unless the contrary appears affirmatively from 
the record, the presumption, upon error or appeal, 
is that the court below wa«i without Jurisdiction. 

8. Under the Act of March 8, 187&, affeotinf? suits 
by asslflrnees of contracts, a suit on two warranta, 
one payable to a third oerson and the other to his 
order and Dot Indorsed by bim. is not within the 
jurisdiction of the courts of the United States, un- 
less such third person might have maintaiuod an 
action thereon in said courts. 

[No. 938.] 
Submitted Jan. 7, 1887. Decided Jan, 81, 1887. 

TN ERROR to the Circuit Court of tiie United 
1 States for the District of Nebraska. Re- 
ported below, 27 Fed. Rep. 800. Reversed. 

The history and facts of the case sufficiently 
appear in the opinion of the court. 

Meeers, N. S. Harwood and John H. 
Ames, for plaintift in error. 

Mr. John C« Watson* for defendant in 
error. 

• 

Mr, Justice Harlan delivered the opinion 
of the court: 

This action was brought, November 10, 1885, 
by the King Iron Bridge and Manufacturing 
Company, a corporation of Ohio, against Otoe 
County, in the State of Nebraska, to recover 
the amount of two county warrants or orders, 
each signed by the chairman of the county com 
missioners of the County and countersigned In 
the county clerk. One was dated October 9, 
1878. and directed the "Treasurer of Otoe 
County topay toZ. E[ing, or order, sixteen hun- 
dred and nve dollarsL and charge to account of 
special bridge fund,'^ and the other, dated Jan- 
uary 9. 1879, directed the •* Treasurer of Otoe 
County to pay to Z. Eling, sixteen hundred and 
tve dollars, and charge to account of special 
bridge fund." The first one being presented 
for payment on the 28d of October, 1878, was 
indorsed by the treasurer, ** Presented and not 
paid for want of funds." The other was pre. 
sented on the 15th of January, 1870. and re. 
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ceiyed a like Indonement The petition states, 
in respect of each warrant, that it had heen for 
a valuable consideration "sold, transferred and 
delivered" bj Z. King to the plaintiff, who sues 
as the holder and owner thereof. 

Judgment was asked for $8,210, with 10 per 
cent interest on ftl,605 thereof from Octooer 
28, 1878, and for $1,605 with like interestfrom 
January 16, 1879. 

The defense was the limitation of five years 
prescribed by the local law for an action "Up- 
on a specialty, or any agreement, contract, oi^ 
promise in writing or foreign Judgment." The 
court below overniled a demurrer to the answer 
and dismissed the action. 

This case was argued upon the question of 
limitation. But we have no occasion to con- 
sider that question; for it does not appear that 
the circuit court had jurisdiction of the action. 
Unless the contrary appean affirmatively from 
the record, the presumption, upon writ of error 
or appeal, is that the court below was without 

risdiction. Bcbert$on v. C^a^e, 97 U. S. 646 
124: 10671; Grace Y.Am. Cent. Ins. Oo. 109 U. 
I. 288 r27: 984]; Bors v. Bwfcm, 111 U. 8. 262 
[28: 419]. That the point as to jurisdiction 
was not made here bv either party is immate- 
rial, because, as said m M. 0. db L. M. R. Oo. v. 
Bfjoan, 111 U. 8. 882 [28: 4641: " The rule, 
springing from the nature and limits of the ju- 
diciaf power of the United States, is inflexible 
and without exception, which requires this 
court, of its own motion, to deny its own juris- 
diction and, in the exercise of its appellate 
Sower, that of all other courts of the United 
tates, in all cases where such jurisdiction does 
not affirmatively appear in the record on which, 
in the exercise of that power, it is called to act 
On every writ of error or appeal, the first and 
fundamental question is that of jurisdiction, 
first, of this court, and then of the court from 
which the record comes." See also Hancock v. 
HoOrrook, 112 U. 8. 281 [28: 716]. 

The Act of March 8, lo75, secuon 1, excludes 
from the cognizance of a Circuit or District 
Court of the united States "Anv suit founded 
on contract in favor of an assignee, unless a 
suit might have been prosecuted in such court 
to recover thereon if no assignment had been 
made, except in cases of promissory notes nego- 
tiable bv tne law merchant, and bills of ex- 
change. One of the warrants is payable to Z. 
King and the other to Z. King, or order. The 
latter is not indorsed by him m blank or to the 
order of the plaintiff. Plainly, therefore, upon 
anv view of the statute the plaintiff, as the 
bolder or owner of the warrants, could not 
maintain a suit in the court below, unless Eine 
could have sued in that court, had he not sold 
the warrants. But it does not appear that King 
could have maintained the suit There is no 
averment as to his citiz^iship, nor does his cit- 
izenship otherwise appear from the record. We 
must, therefore, presume, on this writ of error, 
that the circuit court was without jurisdiction. 

It will be for the court below to determine 
whether an amendment of the pleadings upon 
thepoint of jurisdiction will be proper. 

The plaintiff in error must pay the costs in 
this court 

Rtf)fT9CCL, 

True copy. Test: 

James H. IfoKennej, CSIerk, Sup. Oourt, U. 8. 
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CTTT OP QUINOY, Appt., 

V. 

JAMES W. STEEL. 

(Bee & a Beporter*s ed. ea-24».) 

JurisdieHon^-^fiU hy ttockhoider against to^ 
poratien and anoth&r^BuU 94r-failur6 U> 
eompiif with. 

Upon a bill ffied In the droult court by a stock* 
holder In a bob company a^rolnBt said oompany and 
a muniotpel corporation, the defendants bcinir 
dtlaens of the same State, to enforce the payment 
of a claim alleged to be due from the latter to the- 
former, it is held; that the aUeffations of the blU 
touchinir the efforts of the complainant to secure 
action by the gas company are Insufficient under 
Kule M; that the prooeedinflr appears to be an at- 
tempt to have a common-law action tried in a court 
of equity, and to brinff the case within the Juris* 
diction of the federal courts: and that the t>iU 
should have been dismissed by the court below. 

[No. 1250.1 
Submitted Jan. 4, 1SS7. Deddsd Jan. SI, 18S7. 

APPEAL from the Circuit Court of the United 
States for the Southern District of Illinois. 
Itewned. 

The histoiy and facts of the case suffidenUy 
appear in the opinion of the court 

Memrs. L, a. Beri^r, Georare A. An* 
derson* Joseph N. Carter and Wm. H» 
Govert, for appellant: 

Before the complainant is entitied to sue in 
a court of equity m his own name as a stock- 
holder, he must show that the directors of the 
corporation have been awliy of fraud. 

Dodge v. WooUep, 59 U. 8L 18 How. 848 aS: 
40«); Hawes ▼. Oakland, 104 U. S. 450 (26: 827); 
Detroit ▼. Dean, 106 U. S. 537 (27: 300); Rule 
94 of Rules of Practice for Courts of Equity 
of the United States. 

We insist that even if a proper request had 
been made by complainant to the directors, and 
proper and reasonable time given for them to 
comply, still under the allejgations of this blU 
it womd not have been sumcient to authorize 
the complainant to file it in his own name, 
without first having submitted the matter of 
suing for these demands to the stockholdera. 

Fose Y. HarhotOe, 2 Hare, 461; HoMee t. Oak- 
land, and Detroit ▼. Dean, supra. 

Mr. Wm. McFadon, for appellee: 

In view of the facts involved, we say, upon 
the question of the right of the stockholder to 
sue, It is to be remembered that this case is one 
of nonfeasance and negloct on the part of the 
directors of the ^ company, and as such we 
insist the allegations of the bill are up to the 
requirements of Detroit v. Dean, 106 U. S. 548 
(27: 802); Davenport v. Dotos, 85 U. S. 18 Wall 
627 (21: 988); Dodge T. Woolsey. 50 U. & 18 
How. 881 (15: 401). 

Mr. Justice Miller delivered the opinion of 
the court: 

This is an appeal from the Circuit Court of 
the United States for the Southern District oi 
Illinois. 

James W. Steel, the complainant in the ci^ 
cuit court, is a citizen of Alabama, and he 
brings his bill against the CiU^ of Quincy, a 
municipal Corporation of the State of Illinois, 
and the Quincy Qbs light and Coke Company, 
also a corporation of that State. He sets out a 
contract between the City of Quincy and the 
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gas company, dated February 14, 1877. the 
only parts or which in this connection of any 
Importance being that the gas company was to 
funiish a certain number or lighted lamps for 
the streets of said City, for which the City 
agreed to pay a fixed price per annum. This 
contract was to continue for five years. The 
City failed to pay the full amount due for gas 
in any one year, but paid a part of the bill on 
each year as long as the gas company continued 
to furnish the pas On May 11, 1881, the City 
passed an ordinance declaring that it no longer 
recognized as binding the an'eement between 
it and the gas company, under which the gas 
had been furnished, and notifying the company 
of that fact. The company, however, con- 
tinued to furnish gas until ^vember, lo8d. 

Instead of a suit by the gas company against 
the City of Quincy, in an action at law to en- 
force the rights of the company by a judgment, 
and by an appropriate writ of mandamvs if the 
City did not pay the Judgment, the present suit 
{s brought by Mr. Stcelin his own name, on 
the ground that he is a stockholder in the gas 
company; and, as the allegations on this branch 
of the subject, on which he relies as his author- 
ity to maintain this suit, are important, they 
aregiyen here verbatim from the bill. 

m says: "That your orator is advised and 
believes, and so states the fact to be, that the 
said company has a Just and valid claim against 
said City of Quincy, and one recoverable in 
the courts by some suit or suits in the name of 
paid company; that your orator has at different 
times endeavored to induce the board of direct- 
ors of said company to institute a suit or suits 
to recover the said claim ag^nstsaid City; that 
your orator now is, and for more than four 
years last past has been, a stockholder in said 
company; that he now has, and during the en- 
tire period last aforesaid has had, seventy-five 
shares of the capital stock of said company; 
that said last named endeavors have been made 
while your orator was said stockholder; that so 
far, and up to now, your orator has not suc- 
ceeded in persuading said directors to institute 
as aforesaid; that your orator, on August 1, 
1885, caused to be addressed to said board a 
communication in writing, directing and re- 
quiring said board to resolye to at once ins- 
tate suit a^inst said City of Quincy, in the 
name of said company, in sudb court or courts 
as were proper, for the recovery of said claim; 
that saidf board of directors laid said communi- 
cation upon the table, as your orator is informed 
and believes and therefore so states, and infused 
to agree to comply with the request therdn 
oontiuned; that whatever claim said company 
has by reason of the matters and things above 
aUeged will be barred in considerable part be- 
fore a meeting of the stockholders of said com- 
pany will occur; that a part of said daim either 
has been or is about to be barred by the Statute of 
Limitations; that further delay in bringing suit 
wUI result in a part of said claim being barred 
by the Statute of Limitations; anJ that this 
suit is brought in good faith, and for the col- 
lection of, and to compel liie ooUecUon of, 
what your orator believes to be a meritorious 
dalm.*^ 

The decree of the court below was rendered 
on a demurrer to the bill filed by the City of 
Qidnoy, which, being oyerruled, the City re- 

l«d U.S. 



fused to plead farther, and decree was there- 
upon renoiered against it This decree, made 
on 4he let day of March, 1886, among other 
things, "Orders, adjudges and decrees that said 
The Quincy Gas Light and Coke Company 
have and recover of said defendant City of 
Qumcv the sum of $86,116.21." It then makes 
provision for the enforcement of this decree by 
certain orders concerning future annual appro- 
priations to be made by the City for payment 
out of its annual tax levy. [2441 

We are of opinion that the demurrer of the *' 
City of Quincy should have been sustained, for 
the reason that Mr. Steel shows no sufficient 
ground why he should have been permitted as 
a stockholder of the ^ company to sustain 
this bill. In order to do this the circumstances 
must be such as to justify Uie court, in the in- 
terest of justice, to overnde two cardinal prin- 
ciples of federal jurisprudence. One of Uiese 
is that the litigants in the federal courts, where 
the right to sustain such litigation depends 
upon the citizenship of the parties, shall be 
citizens of different States, in this case the 
real right of action and the real contest before 
the court, if It had proceeded, would have 
been between the two corporations, organized 
under the laws of Dlinois, and existing and do- 
ing business in the same place; to wit, the gas 
company and the City of Quincy. By sustain- 
ing this bill the gas company recovers a judg- 
ment in terms against the City for the amount 
in controvert luider the contract 

The other principle which it is necessary to 
override is that in the federal courts the di»> 
Unction between actions at law and suits in 
equity has always been kept up. In the pres- 
ent case it is but a plain suit to recover oam- 
ages on a written contract by the one corpora* 
tion against the other on account of a violation 
of that contract, except as Mr. Steel endeavors 
to bring himself into the case as havii^ rights 
which ne cannot enforce in a court of &w. It 
is purely and simply a suit to recover money 
on a written contract in an action in the nature 
of assumpsit 

If, therefore, Mr. Steel, by virtue of being a 
citizen of Alabama, has any rif ht to prosecute 
this suit in a court of the Unit^ States, and in 
a court of equity instead of a court of law, it 
is very obvious that he should make this right 
plain. 

Prior to 1875 cases had come into the courts 
of the United States, especially into tiie circuit 
courts, where citizenship had been simulated, 
and parties improperly made or Joined either 
as plaintiffs or defendants, for the purpose of 
creatincr a case cognizable in the circuit courts [245" 
originally, or removable thereto from the state 
courts; and as it very frequently occurred that 
both plaintiffs and defenoants were willing to 
seek that court in preference to the state courts, 
it had been found very difficult to prevent then 
improper cases from lieing tried in those courts. 
In the Act of March 8, 1875, an attempt was 
made to correct this evil, and by the fifth sec- 
tion of that Act it was declared "That if, in 
any suit commenced in the circuit court, or re- 
moved from a state court to a Circuit Court of 
the United States, it shall appear to the satis- 
faction of said circuit court, at any time after 
such suit has been brought or removed thereto, 
that such suit does not really and substanlJaay 
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tnyolve a dlnrate or controversy properly with- 
in the Jmifldiction of said circuit court, or that 
the partleB to aadd suit have been improp^ly 
or coUuffively made or joined, either as plaint- 
Ifls or defenidantSy for Uie purpose of creating 
a case cofpahMe or removable under this Act, 
the said circuit court shall proceed no further 
therein, but shaU dtanlss the suit or remand it 
to the court from whence it was removed, as 
Justice may require." 

In the cases of Bdwi v. Chkland, lOi U. S. 
466 [26: 8801, and ButUingUm v. Palmer, Id. 
482 [26: 888L the question of the growth of the 
form of invoking federal Jurlsdicuon, where it 
does not other^nse exist, by the attempt of a 
corporation which cannot sue in the federal 
court to bring its grievance into that court by a 
suit in the name of one of its stockholders who 
has the requisite citizenship, was very much 
considered. In order to give effect to the prin- 
ciples there laid down this court at that term 
aoopted Rule 94 of the Rules of Practice for 
Courts of Equity of the United States, which is 
as follows: 

"Every bill brought by one or more stock- 
holders in a corporation, against the corpora- 
tion and other piffties, founded on rights which 
may properly be asserted by the corporation, 
miist DC verified by oath, and must contain an 
allegation that the plaintiff was a shareholder 
at the time of the transaction of which he com- 
plains, or that his share hod devolved on him 
since, bv operation of law, and that the suit is 
not a collusive one to confer on a court of the 
United States jurisdiction of a case of which it 
would not otherwise have cognizance. It must 
also set forth witd particularifr the efforts of 
the plaintiff to secure such action as he desires 
on the part of the managing directors or trus- 
12461 ^^^* ^^^' ^ necessary, of the shareholders, and 
the causes of his failure to obtain such action." 

The bill in the present case, although verified 
by oath, is far from complying with the letter 
or the spirit of this rule. It aoes not contain 
an allegation that the plaintiff was a shareholder 
at the time of the transaction of which he com- 

elains, although the allegation on that subject 
icludes a part of the time in which the City of 
Qiiincy failed to pay for its gas; but inasmuch 
as the sworn allegation in the bill was made on 
the 18th dav of August, 1885, and he there 
swears that he had been the owner of the stock 
on which he brings this suit over four years, it 
is easy to suppose that he acquired this stock 
i^ter the 11th day of May, 1881, on which day 
the City by its official action notified the gas 
company that it repudiated the contract and 
would no longer be bound by it. And it is not 
an unreasonable supposition that the gas com- 
pany, foreseeing litigation which it mij^ht be 
desirable for that company to have carried on 
in a federal court, immediately after receiving 
notice of that resolution had this stock placed 
in the hands of Mr. Steel for the purpose of 
securing that object, and though the suit was 
delayed for two or three years It was probably 
because the Ci^ continued to pay some part of 
the demand for the. gas fumi^ed by the com- 
pany. The bill does not contain the aU^;ation 
expressly prescribed by this rule, that '*The 
suit is not a collusive one to confer on a court 
of the United States jurisdiction of a casa of 
which it would not otherwise have cognizance. " 
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The allegation of the bill, 'That this suit la 
brought in good faith, and for the collection <^ 
and to compel the collection of what your ora- 
tor believes to be a meritorious daiuL" is by no 
means the equivalent of this provision of the 
rule; for it may very well be understood that 
the party who is seeUng to enforce a debt which 
he believes to be due is acting in good faith for 
the purpose of compelling its collection, while 
he may be well aware that he is imposing upon 
the court to which he actually resorts a Juria- 
diction which does not belong to it 

The rule also requires that ne must set forth . ^ ^t i 
with particularity his efforts to secure action on 1 ^ ^ ^ J 
the part of the manafirinff directors or trustees 
of the corporation of which he is a member, 
and, if necessary, of the shareholders, and tiie 
causes of his failure to obtain such action. In 
the case before us he seems to have made but a 
single effort to induce the directors of the gas 
company to institute a suit against the City to 
recover the money, and this was by a com- 
munication in writing addressed to the board 
August 1, 1885. No copy of that letter is pro> 
duoed, but it is said that the board of directors 
laid the communication on the table. No copy 
of the ordeir of the board upon that subject is 
produced; no effort at conversation with any of 
the directors, or any earnest effort of any kind 
upon his part to induce the directors to brine 
the suit is shown in the bill; no attempt to caU 
the attention of the shareholders to this matter 
during the four years in which ho said he was 
a shareholder, and during which time the City 
was failing to pay its debt to the gas company, 
nor any effort at any of the meetings of the 
shareholders or of the directors to induce them 
to enforce the rights of the company against the 
City, is shown. The most meagsr description 
possible of a bare demand in writing, made six- 
teen days before the institution of this suit, is 
all we have of the efforts which he should have 
made to induce this ccurporation to assert its 
rights. This letter was addressed to the board 
of directors August 1, 1885, from what point is 
not stated, but It may reasonably be inferred 
that it was from Alabama, of which State he 
was a citizen. The bill itsdf is sworn to the 
18th day of August thereafter. How long a 
time was left for the consideration of this ques- 
tion by the board of directors, and what earnest 
efforts Mr. Steel may have made to induce their 
favorable action, may be easily inferred from 
the speed with whicn the bill was sworn to in 
Alabama and filed after he addressed his letter 
to the board. The inference that the whole of 
this proceeding was a preconcerted and simulat- 
ed arrangement to foist upon the Circuit Court 
of the United States jurisdiction in a case which 
did not fairly belong to it, is very strong. 

In the case of Hatoes v. Oakland, 104 U. S. 
461 [26: 882], in speaking o| this perfunctory 
effort to induce the trustees of the corporation 
to act, it is said: '*He (the plaintiff) must make 
an earnest, not. a simulated, effort with the [ft'48] 
managing body of the corporation to indaci^ 
remedial action on their purt, and this must be 
made apparent to the court. U time permits 
or has permitted, he must show, if he fails with 
the directors, that he has made an honest effort 
to obtain action by the stockholders, as a body, 
in the matter of which he complains. And he 
must, show a case, if this is Bot dona, where it 
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MoU not bs done, or h wm not reaMnsble to 
nqntntt," Agalnltissaid: "EBmeniya.Yen 
tlut be raqoeMed the president (ud diractora to 
dcelM fnnn furatabing mter free of expense to 
the 019, except In cue of Are or olber gie&t 
neoMritf, end that I1m7 declined to do u be re- 
qneMed. No correepcnideiioe on tbo snbject is 
given. Noraasonfordeclinlnf. '" Koat- 
tHmpt to ooDfolt tbo otber Aaieboldera to ascer- 
tain tludr oplaiooB or obtain thor action. But 
vtOita llTe dajs after his application to tbe di- 
secton this btO is filed." 

In the case of BtmHimlon v. Paimer. 104 V. 
8.4S8[9e:884],tbecourtsa7K: " AltbouRh tbe 
compenf Is tbe psitv injured by the taxation 
cmnfdaiiMd of, whidi must be paid out of its 
lnwiiiiij. It fiid at all, the Halt is not brougbt 
In Ite Dame, but In tbat of one of its elockhold- 
«■. 04 comae, ■• we have attempted to show 
Id tlie case Jnst mentioned (Hatet* v. Oakland, 
Mpn, 4B0), this cannot be done without there 
has been an bonest and earnest efFort by the 
plaintlft to Induce tbe corporation to take tbe 
necesaarr steps to ribiain relief." Bee Detroit 
T. Dtan, 108 V. S. 587 [27: 800], 

We think upon the face of the bill in this 
cue there is an entire absence of any compli- 
ance wilb the rule of practice laid down for 
eoulty courts in mch casts, and of snT evidence 
of an earnest aod honest effort on tbe part of 
the complainant to induce the directors of the 
gas company to assert the rights of that corpo- 
ration. On the contrarr, tbe clear impresfion 
left apon reading the blQ la that It Is an attempt 
to have a plain common-law action tried In the 
court of equity, and tbe rights of parties de- 
cided in a court of the Unit^ Slates who hare 
DO right to litigate in such a court, and that 
there IB no sufficlect reason in the bare fact that 
Ki. Steel is a stockholder in the corporation 
wbicb lustifles such a proceeding. 

If other CTldeDce were wanting of the sound- 
neae of our inferences on this subject. It is to be 
found lo Um fact UuU wUle the decree In this 
cose waa rendered on the first dav of March, 
I88A, a *ait was commenced by the gas com' 
pany against tbe Cit; of Quincy, on the same 
causes of action. In the Circuit Court of Adams 
Coon^, In the State of Illinois, on the Slstday 
of March of tbe some year. This fact was 
broueht to tbe altentloo of the Circuit Court of 
the United Stalea at the same term bi which 
tbe decree now appealed from was rendered, by 
• pedtioa to vacate and set aidde tbe deoee, 
vhlch that court overruled. It seems very ob- 
vtoua that tbe gas company bavins obtained 
through tbe instrumeotaUty of tbiscoUufdve (uit 
liy Mr. Steel a decree Bettling its rights against 
the City of Quincy, then bronriit in lie or~ 
oame a cult in the stat« court, wbidi it bad n 
4ared to do until those rigfata were adjusted 
« court of the Dslted Btateo. 

We are of opinion that tbe demuirer to the 
phtintifl'a bill ondit to hare been austained 
and tbe UU dkmlMed. 

3%« (bene U, (A«r<fbw, mened. amd tM» 
mnanitd to tht Otratit Omrt mth iiutrvcUotu 
Utkat^Mt. 

Tmeoopr. Teat: 

Jomsi B. UoEennaj, Cbrk, Sup. Oourt, U. B. 
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CLEMENT HUOH HILL m AL, 
[See a. a Reporter^ ed. IM-IA) 
F»a«f titrlttif dittriet court— tKAion 883 R.B., 
emttruUicn of—ftt* i» naturaUoatiom earn 
iM intruded. 



The history and facts of the cose suffldently 
appear In Uie opinion of the court. 

Mr. Wm. A. S»arr, AmL Allf-Gtn., fa 
plaintiff in error: 

Proceedings connected with naturatlcatttm 
re Judicial proceedings of tbe bigheet lmpac> 

SpraU V. Spratt, 29 U. S. 4 Pet SS8 (7'.B&7)| 
Tlie Aeom. 2 Abb. U. 8. 444. 

There is no difficulty encountered In app)^ 
ins tbe tariff of fees prescribed by section WS 
R. S. 

It seems that in the District of MassochusetU 
tbe ophiionhaa become inveterate that tbe ad- 
ministration of oaths, the flling of papers, tbe 
making of records and copies thereof, and at* 
fixing seals of courta In connection with pro- 
CMd'ngs in naturalization are all services eo- 
tiiely oulalde tbe statute, for which the court 
may authoriu any fees they see proper, and 
with which tbe clerks are not chargeable. 

If Mr. HUl or his predecessoia had made 
known to the fiscal department of theQovem- 
ment that they were withholding certain fees 
from their returns, and the practice Lnd been 
acquiesced In by tbe department, the case 
might have been different. But no soch case 
is presented, and there is nothing to show ihut 
the executive branch of the Oovemment bod 
any knowledge of tbe practice in question uniil 
the discovery mode by tbee^taminer of tbe De- 
partment of Justice. 

It is therefore quite loadioisslble to say that 
this practitM in vtolatlon of kiw has become so 
rooted by Ijme and governmental sanction that 
it cannot be oorreclwl except by legialatlon, and 
that until such legislation la had the clerk of 
the District Court of the District of Massachu- 
setts shall contlDueto enjoy exemption from 
accouDtability for certain fees whicn the clerk 
of the circuit court of that district, and everr 
other clerk In every other district, regularly ac- 
counts for. 

Jfr. John Xiowell, for defendanta Ai error; 

If it be granted — as we submit that It must 
be— that tbe statute does not prescribe tbe feee 
for naturalization, then they are ivot to be re- 
turned. However general and comprehensive 
the language requiring Teturaa may be. It will 
be conllnecfto the fees regulated by tbe statute 
itself and later statutes on the some subject, 
9i7 
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according to the familiar rule of constmction 
that general words are controlled by the speci- 
fications. 

Moore y. American Tram, Cb. 05 U. B. 24 How. 
1 (16;674); CommonweaWi ▼. Hartnett, 8 Gray, 
450; Appletan T. Hopkins, 6 Gray, 580; Kitchen 
▼. Shaw, 6 Ad. & EL 729; Sandiman ▼. Breach^ 
7 Bam. & C. 96; iSe parU Dawes, L. R. 17 Q. 
B. Diy. 275; BtanieU v. Raymond, 4 Gush. 814. 

ContenriDoraDeous construction by all the 
judges ana officers concerned, and its contin* 
nance for forty years, will have great, if not 
controlling weight with the court. 

U, S.Y. fiicAardwm, 28Fed.Rep.61; TheQueen 
V. Cuibush, L. R. 2 O. B. 879; Packard ▼. 
Richardson, 17 Mass. 144. 

r I fjg^^ Mr. Justice Blatchford delivered the opin- 
^ '"J ion of the court: 

On the 5th of Febroarv, 1879, Clement Ho^h 
Hill was duly appointed clerk of the DistiKSt 
Court of the^United States for the District of 
Massachusetts, by the ]udfl;e of that court On 
the same day he and Wmiam Goodwin Rus* 
sell and another person executed a joint and 
several bond to the United States in the penal 
sum of $20,000, conditioned that Hill, *'by 
himself and by his deputies," should "faithfully 
discharge the duties of his office, and season- 
ably record the decrees, Judgments and deter- 
minations of the said court, and properly ac- 
count for all moneys coming into his hands, as 
required by law. " The statute requiring a bond , 
in force at the time, was section 8 of the Act of 
February 22, 1875, chap 95, 18 Stat, at L. 888, 
which required the clerk to give a bond, with 
sureties, ** faithfully to discharge the duties of 
his office, and seasonably to record the decrees. 
Judgments, and delenmnations of Uie court of 
which he is clerk." 

This suit was brought by the United States 
against Hill and Russell on said bond by a writ 
dated December 4, 1884, claiming $22,000 
damages. The declaration alleges, as a breach 
of the bond, that Hill "has not properly ac- 
[171] counted for all moneys coming into his hands, 
as required by law, according to the condition 
of said bond.^' The answer of the defendants 
denies that allegation, and ayers that Hill " has 
made full and sufficient returns of all moneys 
received by him, as required by law, and that 
he owes no sum of money to the said United 
States." 

The following agreed statement of facts was 
filed July 1, lw5, signed by the attorneys for 
the respective parties, and\ipon it the case was, 
by written agreement, submitted to the decision 
01 the court: 

*' The defendant Hill was appointed clerk of 
said court on the fifth day of February, 1879, 
and duly qualified as clerk, and the defendants 

Skve the bond, a copy of which is annexed to 
e declaration. As clerk, he has made half 
yearly returns of fees and emoluments received 
oy hun, but he has not included in the same 
the amounts received by him for the naturali- 
lation of aliens in the district court. 

** It has been the custom in the United States 
Courts in the District of Massachusetts, for a 
long time, not less than forty-five years before 
the date of the writ in the present action, 
and known and approved by the Judges, for 
the cleric to charge one dollar as a fee for a 
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declaration of intention to become a dtizen, 
and two doUars as a fee for a final natui&liza- 
tion and certificate thereof; and the cleric of the 
district court has never included these in the 
fees and emoluments returned by him, and this 
has been known to the Judges to whom the ac- 
counts have been semi-annually exhibited, end 
by whom they were passed without ol^Jectlon 
in this particular. Following this custom, and 
believing and being informed that these fees 
formed no part of the emoluments to be re- 
turned to the Government, the defendant Hill 
has not included these amounts in his accounts, 
and this was known to the judge when his ao> 
counts were examined, and ne made on oich a 
certificate in tlie form hereto annexed; and 
his accounts, so made out, up to July 1, 1884, 
have been examined and adjusted by the ac- 
counting officers of the Treasuiy Department. 

'* The clerks of the several courts of the 
State of Massachusetts made similar charges 
for like services, and made no returns to the 
treasurers of the counties of the fees so re- 
ceived until the passa^re of the Statute of the 
State of 1879, chap. 800. 

" 11, upon the facts before stated and agreed, 
the court shall be of opinion that the said fees, 
charged by the defendant Hill, in respect to nat- 
uraluations, or any part thereof, ' should have 
been returned in nis accounts to the United 
States as part of the emoluments of the clerk, 
from whicn his compensation is to be taken, in 
accordance with section 833 of the Revised 
Statutes, and that the settlements and adjust- 
ments of his several accounts, as above men- 
tioned, constitute no defense to tliis action, the 
case shall be sent to an assessor to ascertain the 
amount due the United States, in accordance 
with the law as laid down by the court, unless 
the parties sliall, within fifteen days after the 
annoimcement of the opinion of the court, agree 
upon the amount 

** The blanks used for the report of clerks' 
fees and emoluments, and the blanks used in 
naturalization of aliens, may be considered at 
part of the record of the case. 

" The instructions of the Department of Jus- 
tice to the several clerks, dated January, 1879, 
may be read for any purpose for which they 
are properly a|)plicab]e; but neither the defend- 
ant Hill nor his deputy, Mr. Ba«sett, has any 
recollection of receiving or seeing sach a circular 
before October, 1884. 

" The court may draw such inferences from 
the above facts as a Jury might." 

Section 838 of the Revised Statutes providee 
that every clerk of a district court shall, '* On 
the first aavs of January and July in each year, 
or within thirty days thereafter, make to the 
Attomey-Gkneral in such form as he may pre- 
scribe, a written return for the half year end- 
ing on said days, respectively, of all tlie fees 
and emoluments of his office, of every name 
and character, and of all the necessary expenses 
of his office, including necessary clerk hire, 
together with the vouchers for the payment of 
the same for such last half year. He shall state 
separately in such return me fees and emolu- 
ments payable under the Bankrupt Act * * * 
Said returns shall be verified by me oath of the 
officer making them." 

Section 889 of the Revised Statates provides 
that " No derk of adistrict court * * * shall 
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be allowed by the Attorney-General • • • to 
retain of the fees and emoluments of his office, 

* * * for his personal compensation, over and 
above his necessary office expenses, including 
necessary derk hire, to be audited and allowed 
by the proper accounting officers of the Treas- 
ury, a sum exceeding t&ee thousand five hun- 
dred dollars a year for any such district clerk, 

* * * or exceeding that rate for any time less 
than a year." 

Section 844 provides that every derk shall 
*' At the time oi making his half-yearly return 
to the Attorney-General, pay into the Treasury, 
<yr deposit to the credit of the Treasurer, as he 
may be directed by the Attomey-Cteneral, any 
surplus of the fees and emduments of his office, 
^hich said return shows to exist over and above 
the compenaition and allowances authorized by 
law to be retained by him." 

Section 845 provides, that in every casft where 
the return of a clerk " Shows that a surplus 
may exist, the Attorney-General shall cause 
•ucn returns to be carefully examined, and the 
accounts of disbursements to be regularly au- 
dited by Uie proper officer of his department, 
and an account to be opened with such officer 



in proper books to be piovldad for that par- 
pose." 

The f oregohig provisions of eections 888, 889, 
844, and 846 were taken from eection 8 (H the 
Act of February 26, 1858, chap. 80, 10 Stat at 
L. 165, 166, the supervision being changed from 
the Secretary of the Interior to the Attorney- 
General by section 15 of the Act of June 22, 
1870, chap. 150, establishing the Department of 
Justice. 16 Stat, at L. 164. 

Section 846 provides that the accounts of 
clerks " Shall be examined and certified by the 
district judse of the district for which they are 
appointed, before they are presented to the ac- 
counting officers of tne Treasury Department 
for settlement They shall then be subject to 
revision upon their merits by said accountinff 
officers, as in the case of other public accounts. 
This provision was taken from section 1 of Uie 
Act of August 16, 1856, chap. 124, 11 Stat at 
L.49. 

The blank used for the report of clerks' fees 
and emoluments, and the oath appended to Uie 
report and the certificate of the Judge upon it, 
were in the following form, as oontiunea in the 
record: 



**CBiank for emolument return, to be filled up when a return Is due, and forwarded to the Attorney- 
General of the United States, with the neoessanr vouchers. Should the return be verified before any 
oflBcer other than a Judge or derk of a oourt of the United States, the additional oertlllcate of authen- 
tlcation should be appended, as the printed instructions of July 18, 1870, require. Similar blanks will 
be furnished for each semi-annual return.] 

Aetum cf ftn amA «molttmetitt cf , dtnH of ih$ Court of the XJiiHUd SUOtB for the 

dMrktof ^from to , and o/ moneys pcrtd out by Mm diirfn0 tike soiiieperfod /or (A« 

ooBpentea of Mb ojice; also of the receipt or tum--reeol!pt of feee and emoHumente prevUnuinf returned 2>y Mm 
Q$ ** not received.** 

DIBTRIOr COURT. 

ff^ees and emoluments earned from the United States, received 

Do. do. do. do. do. notrecelTed 

Fees and emoluments earned from individuals, received. 

Do. do. do. do. not received. 

Do. do. do. do. in cases in bankruptcy, received.... 

Do. do. do. do. do. do. not received. 

Total gross emoluments earned in the District Oourt $ 

OVnOa KXPEH SXB PAXD OUT OF OB088 ■KOLUIOIITS, AB AUTHOBIZBD BT I.AW AHD BaOULATXOn^ 




District Ctourt 



Amount paid for rentof ofllce., 

Do. do. furniture for office 

Do. do. derk hire 

Do. do. fueL 

Do. do. lights 

Da do. BOitionery. 

Total amount of office expenses. 

BBOAPOniLATZOX. 



Total amount of earnings, received and not received, brought down......—.... ...... 

Deduct amount paid for necessary office expenses 

Net amount of emoluments earned 

Deduct maximum personal compensation 

Balance due to the United States .......$ 

Pees and emoluments heretofore returned as ** not received ** for the half year end^ 
ingonthe day of , 188 . received 

Fees and emoluments heretofore returned as **not received** for the half year end- 
Ingontbe day of , 188 , received 

Fees and emoluments heretofore returned as ** not received ** for the half year end- 
ing on the day of , 188 , received 

Fees and emoluments heretofore returned as '* not received ** for the half year end- 
ing on the day of # 188 , received 
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I, , clerk of the Court of the 

United SUtes for the district of 

do solemnly swear that the foregoing account 
is, in all respects, Just and true, according to 
my best knowledge and belief; and that I have 
neither received, directly or indirectly, nor 
directly or indirectly agreed to receive, or be 
paid, for my own or another's benefit, any 
ether money, article, or consideration than 
therein stated; nor am I entitled to any emolu- 
ments for the period therein mentioned, other 
than those therein specified; and that I have 
taken all reasonable pains to collect from in- 
dividuals amounts due to the United States for 
'lervices in my ofiice: So help me Qo± 

"■""""■^^~ ^■^■^■^^^» 

Signed and sworn to before me this 
day of , 188 . 



I» . j^dge of the • Court for 

the district of , do hereby cer- 

tif V that I have carefully examined the vouchers 
referred to in the foregoing return; that the 
disbursements charged therein for clerk hire 
and office expenses were necessary to Uie con- 
venient transaction of the business of Uie clerk's 
office; and that the sums paid therefor are, in 
my opinion, reasonable. 

• 
NoTB l.^No money can be paid from the 
Treasurv to any clerk whUe his emolument 
return shall remain in arrear." 

On the f oregdnff facts and statutes it was 
contended by the United States, before the cir- 
cuit court, held by the drcuit ]ud|» and the 
district judge, that the sums received as fees in 
naturalization proceedings were "fees and 
emoluments" within the meaning of section 
888, and ought to have been included by ^e 
clerk in his returns, on the ^ound that they 
were received for services rendo^d by the clerk 
in his official capacity^ and he was, therefore, 
bound to account for them, whether they were 
or were not chargeable under section 8^, pre- 
scribing fees for clerks. The circuit court held 
that the action could not be maintained and 
entered a judgment for the defendants, to re- 
view which the United States have brought a 
writ of error. 

The opinion of the drcuit court, which ac- 
companies the record, and is reported in 25 
Fed. Rep. 876, gives the foUowine statement as 
to the former and the existing legislation of 
Congress on the subject and as to the action of 
the courts and of the executive departments of 
the Government: "By the Act of March 8, 
1791, 1 Stat at L. 217, % 1, the compensation 
of the clerks was fixed at five dollars a day for 
attending court, and their travel To this was 
added by the Act of May 8, 1792. 1 Stat at L. 
S77*S 8, such fees as were allowed in the Supreme 
Court of the State, with a provision that for 
discharging duties not performed by the clerks 
of the state courts, ana for which the laws of 
the State made no allowance, the court might 
allow a reasonable compensation. Under these 
Acts the derks were allowed to retain aU their 
fees, and were not required to render any ac- 
coimt of them to the Government. The first 
law requiring returns to be made was the Act 
of March 8, 1841, 5 Stat at L. 427. This Act 
established the compensation of derks of courts 
at $4,500 a year, above clerk hire and office ex- 
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penses, i>ayable from fees only, and required 
them to pay the overplus into the public Treas- 
ury, under such rules and regulations as niight 
be prescribed bv the Secreta^ of the Treasury. 
The next in order of time was the Act of May 
18, 1842, 5 Stat, at L. 488. That Act required 
the clerks to make to the Secretary of the 
Ti-easury semi-annual returns, embracing aU 
the fees and emoluments of their office, of every 
name and character, distixiguishing those re- 
cdved or payable under the &Dkrupt Act from 
those received or payable for any other service. 
It authorized the derk of the district court to 
retain from the fees and emoluments of his of- 
fice, above office expenses and derk hire, as his 
personal compensation, |8,500 a year, and re- 
quired him to pay the surplus into the Treas- 
ury. It has been stated that the provision in 
this Act as to bankruptcy fees was inserted to 
change the law, as ruled by Judge Story, that 
the derks were not bound to account for fees 
earned under the Bankrupt Act of August 19, 




counts of derks to the Secretary of the Inte- 
rior, Unta the Act of Februanr 26, 1858, 10 
Stat at L. 161, the official fees of the derks re- 
mained in substance as fixed by the Acts of 
1791 and 1792. The Act of 1858 was the first 
uniform statute regulating the fees of the 
clerks and other officers of the courts through- 
out the United States. It established the pres- 
ent fee-bill, and is reproduced in sections 828 
to 857 of the Revised Statutes. Its provisions 
in regard to returns to bo made by the derks 
were the same as in the Act of 1842, except 
that they were to be made io the Secretary of 
the Interior, as directed by the Act of 1849, in- 
stead of to the Secretary of the Treasuij. 
Since the Act of June 22, 1870, creating the 
Department of Justice, the returns have beeo 
made to the Attorney-General, and supervision 
of these accounts lias been exerds^ by thai 
officer of the Government" 

Beferring then to the fee-bill of February 26, 
1853, as found in sections S2Setieq.ot the Re- 
vised Statutes, the court proceeds: " Upon an 
examination of the statute it will be seen that it 
applies to taxable costs in all ordinary litigation, 
whether at law or in equity lOr admiraltv, and 
undoubtedly governs tne taxation in afi such 
actions, suits and proceedings, dvil and crimi- 
nal, in personam and in rem, in the courts of 
the United States. But it has not usually been 
considered, at least in this district as applving 
to certain special and peculiar cases, oi wnich 
the courts have jurisdiction, where only the 
party asking for the right or privilege is be- 
fore the court, and from the nature of the 
case no costs are taxable as in ordinary litigated 
suit& Of such a character are proceedings un- 
der the naturalization laws, under the shipping 
commissioners' Act ftnd applications to be ad- 
mitted to practice as an attorney. Thus Judge 
Shepley early refused to allow the derk to 
tax costs by the fee-bill on applications under 
the shipping commissioners^ Act of June 7, 
1872, 17 Stat at L. 272, Rev. Stat % 4544, for 
the money and effects of deceased seamen 
deposited m the drcuit court by the shipping 
commissioner. 

"In respect to naturalization cases, it has fl7S] 
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never been bttherto nndentood, either by the 
Judfijeeor the departments, that the fees of the 
derc were for serrices rendered in his official 
capaoi^. At times, especially before elections, 
these applications are extremely numerous. 
The papers are usually prepared by the parties 
themselTeB or their friends, or more frequently 
by agents of candidates. The hearings are ds 
parte, at no stated times, and it is rare that any 
person appears in opposition. It has, therefore, 
been necessary, both in the interest of the ap- 
plicants, and for the due and orderly execution 
of the law, and to enable the court to dispose 
of the cases, that the papers should be looked 
over and corrected by some person familiar 
with the law and piactice, and in many in- 
stances that the witnesses should be examined 
before the cases were presented to the court for 
fl nal action. It was for this service that the clerk 
has been allowed to make these charges to the 
parties. These are duties which the court has 
the undoubted right to have performed by 
some other person than the praiding judge. 
In these cases the clerk acts rather as a person 
appointed to assist the court in exercising its 
functions, like a master or examiner in an equi- 
tv cause, or tai assessor in admiraltv, or an au- 
ditor in a suit at law. It is the imi versal prac- 
tice of all courts of large lurisdiction to appoint 
ttpedBl ofQcers, at the expense of the parties, to 
make inquiries, investigate details, examine 
papers, take accounts, make computations, and 
perform ministerial acts. Their reports, when 
returned into court and accepted, become part 
of the case, and form the basis of the oraers 
and decrees of the court in the cause. 

" It was with this view, to regulate the prac- 
tice in naturalization cases, and define the du- 
ties required of the derk, that Judffe Sprague, 
in I860, adopted the following rules, which 
have ever since been in force: 

" ' Ordered, by the court, that applications 
by aliens to be admitted to become citizens of 
the United States shall be presented to the 
court while in session, and that proof of the 
facts whereof the court is required by law to 
be satisfied, shall be made by at least two credi- 
ble and disinterested witnesses, who are dti- 
xens of the United States, to be produced and 
examined in open court. 
[179] ** * Ordered, that before such applications are 
presented, all necessary papers snail be filed 
with the derk, who shall report to the court, 
when the application Is made, that he has exam- 
ined the same, and whether they are all in due 
form and in conformity with the requirements 
of law, or how otherwise.' " 

This fact, as to these rules made in 1856, was 
not made a part of the agreed statement of 
facts, but the counsd in the cause, in this court, 
stipulated In open court, that the fact should 
be taken as agreed. 

The opinion of the drcuit court then pro- 
ceeds: "It is for services rendered under these 
roles, and as a special officer of the court, and 
not as derk, that these fees have been permit- 
ted. Thev were not duties pertaining to the 
office of clerk. They could as well have been 
performed by any other person designated by 
the court for the purpose; as by the district at- 
torney, or a commissioner of the circuit court, 
or an attorney, or any suitable person not an 
officer of the court 

120 U.S. 



** Reference has been made to the circular of 
Attomey-G^eneral Devens of January 14, 1870, 
issued to the derks. In it he say^ referring to 
section 883: * This' language embraces every 
possible fee or emolument accruing to you by 
reason of your official capadty, and does not 
allow the withholding of any. Whatever is 
done by you that vou could not do if out of 
office mui an official color and sifniflcance that 
brings it within the compass of we language of 
the statute.' This is undoubtedly a forcible 
and accurate statement of the meaning of the 
statute. But the naturalisation fees do not 
come within this rule. They did not accrue to 
the derk by reason of his official cuMdty, and 
were for work which might as weu have been 
d<me by him when out ofoffice as when in. It 
is also to be noticed that this circular caUs 
ui>on the derks for ' a statement of sums re- 
ceived for searches, for all copies for natural- 
ization papers and oaths, and all other sums re- 
ceived Uirough your office,' but makes no men- 
tion in terms of naturalization fees. Reg. Dep. 
Just. 1884, p. 22a. 

"No complaint of these fees has ever coi^e to 
the ear of the court from any quarter. On the 
contrary, this service performed by the derks 
has been of great advantage to those seeking to 
be admitted as citizens. It has had the effect, 
as originally intended, to simplify the process 
of becoming a dtizen, and to make it more ex- 
peditious and inexpensive. It saves the parties 
the expense of emplo^ring an attorney, and the 
fee charged therefbr is much less than would 
be allowed l^ the fee-bill, if the application is 
to be treated and entered on the docket of the 
court as an ordinaiy suit. In rejected cases no 
fee has been charged. This practice has pre- 
vailed for more than forty years, ever since the 
Act of 1843, which first required returns, and 
has been perlectiy well known to everybody 
conversant with the courts. It was begun by 
Judge Story and Judge Sprague, and has haa 
the approval of all the Judges of this district 
since tbdr day. It has also had the sanction 
succeasivdy of the Dcj)artment of the Treasury, 
the Depsrtment of the Interior, and the De- 
partment of Justice. Until this suit was 
Drought it has never been called in question by 
any accounting officer of the Government; nor 
has Congress seen fit to put a stop to it by leg- 
islation. This construction of the statute m 
practice, concurred in by aU the departments 
of the €k>vemment, and continued for so many 
years, must be regarded as absolutdy condu- 
sive in its effect Edwardtt Leeeee v. jDoHty, 25 
U. S. 12 Wheat. 206 [6:6081; U. 8. v. Tenmle, 
106 U. S. 97 [26:067]; JiuggUe v. Itt. 108 iCS. 
626 [27:812]; U. 8. T. Oraham, 110 U. B. 219 
[28:126]. 

" It was stated at the bar that a biU was in- 
troduced in the last Congress to require the 
clerks to make returns of all fees which they 
should receive for naturalizationsand as masters 
and commissioners, but failed to become a law. 
If a change in the practice should be thought 
desirable, it is obvious that it should be made 
by Congress, and not by the ooorts. 

" It is also to be noticed as signiflcact, that the 
cletks of the courts of Massachusetts^ under a 
fee-bill much like ours, and a statute requiring 
them to make to the oounty treasurer vearly a 
return ' of all fees recdvea hj them for thdr 
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official acts and services/ were never required 
to indnde in their returns the fees received in 

11811 naturalization cases. Rev. Stat 1886, cbap. 88, 
% 16; Gen. Stat. 1860, chap. 191, § 22. This 
was chansed by the Act of 1879, chap. 800, 
which defined what the fees in such cases should 
be, and directed the clerks to include them in 
their returns. 

" The decision of the court is that, upon the 
agreed facts In this case, this action cannot be 
maintained.^ 

Viewing the whole subject in the light in 
which it appears on the face of the statute, in 
regard to the fees of the derk, we are met by 
the fact that section 828 of the Revised Statutes, 
taken from section 1 of the Act of February 26, 
1858, chap. 80, 10 Stat at L. 161, provides that 
''the following, and ^*)0 other, compensation 
shall be taxed and allowed " to clerks of the 
district courts. This applies prima fade to tax- 
able fees and costs in ordinary smts between 
party and party, prosecuted in a court There 
IS no speciication of naturalization matters in 
the fees of clerks. From as early as December, 
1888, the practice set forth in the agreed state- 
ment of facts has obtained in the District Court 
of Massachusetts, of diarging the fees of $1 and 
$2, as gross sums, in naturalization proceed- 
ings, without any division for specific services, 
according to any items of the fee-bill. The Act 
of March 8, 1841, before referred to, the first 
one on the subject of returns, implied that there 
should be reports of "fees and emoluments" by 
the clerk to the Secretary of the Treasury. The 
Act of May 18, 1842, provided for senu-annual 
returns to ttiat officer, and included, specifically, 
fees and emoluments under the Bankrupt Act. 
But the clerk never has included in these returns 
his fees and emoluments for naturalization pro- 
ceedings, and his action from 1842 to and in- 
cluding 1884 has been with the 'knowledge of 
the successive district judges, to whom his ac- 
counts have been semi-annually exhibited. 
From 1842 to 1849 these accounts went to the 
Secretary of the Treasury; from 1849 to 1870. 
to the Secretaiy of the Interior*, and since 1870 
they have gone to the Attorney-General. From 
1866 the statute has required that these accounts 
before ffoing forward, " shall be examined and 
certifiea by the district judge," and that, after 
being sent to the several bewis of departments, 
th^ shall be subject to revision on their merits 

1 1 82 J ^ the accounting officers of the Treasury De- 
partment The agreed statement of facts 
shows that this course has been pursued; that 
the district judge has examined and certified 
the accounts, knowing that they did not iuci ude 
naturalization fees; and that those accounts 
have been revised on their merits by these ac- 
counting officers, for this long series of years, 
and been examined and adjusted by them with 
the naturalization fees not included. 

With this long practice, amounting to a con- 
temporaneous ana continuous constniction of 
the statute, in a case where it is doubtful 
whether the statute requires a return of the dis- 
puted fees, judges of eminence, heads of de- 
partments, and accounting officers of the Treas- 
ury having concurred in an interpretation in 
which those concerned have confided, the sure- 
ty in the present bond, as well as his principal, 
had a right to rely on ^t interpretation in giv- 
ing the bond; ana the srani-annual accounts of 



the principal having been actually examined 
and adjusted at the Treasury, with the natural- 
ization fees excluded, down to and including 
the one last rendered five months before thS 
suit was brought, a court seeking to administer 
justice would long hesitate before permitting 
the United States to go back, and not only as 
against the clerk, but as aeainst the surety on 
his bond, reopen what haa been settled with 
such abundant and formal sanction. This prin- 
ciple has been applied, as a wholesome one, 
for the establishment and enforcement of jus- 
tice, in many cases in this court, not only be- 
tween man and man, but between the Govern- 
ment and those who deal with it, and put faith 
in the action of its constituted authorities, ju- 
dicial, executive and administrative. 

In Edward^ Lessee ▼. Darb!/, 25 U. S. 19 
Wheat 906, 910 [6:608, 6041, it was said: " In 
the construction of a doubtful and ambiguous 
law, the contemporaneous construction or those 
who were called upon to act under the law, and 
were appointed to carry its provisions into ef- 
fect, is entitled to very great respect" To the 
same effect are U, 3, v. Dickson, 40 U. 3. 16 
Pet 141, 146 [10:689, 6911; T S. v. Oilmore, 75 
U. S. 8 Wall. 880 [19:8961; Smyths ▼. Fiske, 90 
U. S. 23 Wall. 874, 882 128:47, 601; U. 8. v. 
Moore, 95 U. S. 7r>0, 768 [24:588, 6891; U, 8, v. 
Pugh, 99 U. S. 265, 269 [25:322, 8281; Hahn ▼. 
U. 8. 107 U. S. 402, 406 [27:527. 629]; and Fice 
P»r Gent Cases, 110 U. S. 471, 485 [28:198, 2021. 
In the case of Broum v. U. 8, 118 U. S. fm 
[28:1079], the same doctrine was applied, the 
cases in this court on the subject being collected, 
and it being said that a " contemporaneous and 
uniform interpretation " by executive officers 
charged with the duty of acting under a statute 
"is entitled to weight" in its construction, 
"and in a case of doubt ought to turn the 
scale." A still more recent case on the subject 
is U, 8. V. Philbriek, 120 U. S. 62 [ante, 569] 
where this language is used: "A cotempora- 
neous construction by the officers upon whom 
was imposed the duty of executing those stat- 
utes is entitled to great weight; and since it is 
not dear that that construction was erroneous 
it ought not now to be overturned." 

JudgmerU afflrmed, 
Ttaeoopy. Test: 

James H. MoKenneif « Gierke 8ui>. Gourt U. 8w 



BANK OF MAYSVILLB, PV. in Err., f^^^J 

V, 

JOHN CLAYPOOL, ht au ^ 

(See 8. 0. Beporter^ ed. 28S-C70.) 

BemowU cf causes — dtitenship — applieatum 
after veraiet, harred. 

h To bar a removal on the around of dtiseosfalp 
under the Aot of Ifaroh 8, 1975, the case must be 
actuaUv on trial by the oowrL all the parties acting 
in good faJth, before the appucatdon ib made 

8. Such an appUcatlon after a verdict, subject only 
to the decision by the court of questions presented 
by a demurrer to the evidence, is barred. 

[No. 143!] 
Submitted Jan. tO, 1887, Decided Jan, SI, 18S7. 

IN ERROR to the District Oourt of the United 
States for the District of West Virginia. 
Affirmed. 

The history and facts of the case sufficiently 
appear in the opinion of the court. 
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Mr. B« H. Smith* foi i>laintiff in error: 
If Uiere Is any donbl about the application 
for remoral being made in time, any objection 
lo the iuri8di<^on of the district court on that 
ground was completely waived by the defend- 
ants whoi, after behig informed by the supreme 
court thai the proper way in whidi to raise and 
«nf orce sudi objection was by a motion to re- 
mand» they decline and neglect to make that 
motion for so long a period; and a motion to 
remand, coming two and a half years after 
the submiraion of the cause, and while the court 
was holding the same to consider of its final 
Judgment, uiould not have been granted oren> 
tertained. 

The time of removal is nut a jurisdictional 
^estion, but matter of form, and may be 

Oanal ete. Street S. S. Co, v. Ikvrt, 114 U. 
8. 654 (29; 926); Aven v. Watson, 118 U. S. 
698 ^: 1094); Freneh t. Hay, 89 U. 8. 22 WaU. 



244 (22: 856); Dill. Removal of Causes, g 66, p. 
88, and cases cited in note; Texas S Pac S. B, 
€o. V. Kirk, 115 U. S. 1 (29: 819). 

The plaintiff's daimisjust and fuUy proved. 

The defense is purely technical and rests 
upon an oversight of plaintiff's counsel, and is 
entitled to no consideration, except such as it 
must receive from the most rigid construction 
of prindplcs of law and rules of practice. 

J/r. J. Holdsworth Gordon* for defend- 
ant in error. 

Mr. Chief Justice Waite delivered the opin- 
ion of the court: 

This is a writ of error for the review of an 
order of a district court, having circuit court 
Jurisdiction, remanding a cause which had been 
removed from a state court under section 2 of 
the Act of March 8. 1875, chap. 187, 18 Stat. 
at L. 470, on the ground of dtizenship. The 
record shows a suit begun by the Bank of Mays- 
ville in the Circuit Court of Kanawha County, 
West Virginia, September 24. 1877. against 
Claypool, as maker, and Thayer, as indorser, of 
a promissory note. After a demurrer, which 
was overruled, a plea was filed November 26, 
on which the parties went to trial the same day 
before a Juiy. After the evidence on the part 
of the plaintiff was all in, the defendant Thayer 
prayed Judgment because on the facts proven 
no case had been made out against him. The 
Jury, under instructions from the court, found 
^he amount due on the note, "subject to the 
Judgment of the court on the demurrer to the 
evidence," and were discharged. Afterwards, 
on the 10th of January, 1878, the Bank moved 
for leave to amend its declaration so as to show 
that it was a corporation created by the laws of 
the State of Kentucky, "and existing in said 
State of Kentucky. " This motion was denied, 
and the Bank then moved for leave "to with- 
draw its Joinder to the defendants' demurrer to 
the plaintiff's evidence," and that the verdict be 
set aside and a new trial granted. While these 
motions were pending undisposed of, the Bank 
filed its petition for the removal of the suit to 
the District Court of the United States sitting 
at Charleston, on the ground that the plaintiff 
was a Kentucky corporation and the defend- 
ants were dtizens of West Virginia. Objection 
was made^ the defendants, on the 4th of No- 
vember, 1879, to the entry of the case in the 
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district court, but this objection was overmled, 
and the cause docketed by order of the court 
November 17, 1880. Thecwipon the demurrer 
to the evidence was argued and aubndtted to 
the court. 

On the 6til of December. 1880. there was filed 
in this court a petition by the defendant Thayer, 
sworn to September 18, 1880, for a rule on the 
district Judge to show cause why a mandamus 
should not issue miuirinir him to remand the 
suit In this petition it aid not appear that the 
court had taken any action in the matter, and 
it was denied because no appllcatipn had been 
made for an order to remand. In the opinion 
it was tfdd: "We cannot doubt that if such an 
application is made it will be prompUy granted, 
if the facts are as they are stated here. The 
petition for removal was not filed in the state 
court until after both trial and verdict, when 
the law requires it should be filed before or at 
the term at which the cause could be first tried, 
and before the trial thereof. " Afterwards, May 
7, 1888. a motion to remand was made by TLaver 
and at once mnted by the court To review 
that order this writ of error was brought 

In tiie Bmaval Cases, 100 U. S. 457 T25: 598], 
which were dedded December 15, 1879, it was 
held that a petition for removal under the Act 
of 1875 to be in time must be "presented to the [STO] 
court before the trial Is in ffood faith entered 
upon." and we there said, p. 478 [599]: "There 
ma/ be exceptions to this rule; but we think it 
dear that Congress did not intend, by the ex- 
pression 'before trial.' to allow a party to ex- 
periment on his case in the state court, and, if 
he met with unexpected difficulties, stop the 
proceedings and take his miit to another tribu- 
nal. But, to bar the right of removal, it must 
app^ that the trial had actually begun and 
was in progress in the orderly course of pro- 
ceeding when the application was made. No 
mere attempt of one party to put himself on 
record as having begun the trial is enough. 
The case must be actually on trial by the court, 
all the parties acting in good faith, before the 
right of removal Is gone. This rule was rec- 
o(?nized and followed hi Jifkins v. Sweetser, 
102 U. S. 179 126: 180], and Alley v. ^ott, 111 
U. S. 472 r28: 4911, and must now be consid- 
ered as settled. Clearly, therefore, this appli- 
cation for removal came too late. When it was 
filed, the trial had not only begun, but it had 
progressed far enough to get a verdict of a jury, 
subject only to the decision of the court on the 
ouestions presented by the demurrer to the evi- 
oence. 

In this connection it isproper to say^ that the 
ruling in the Removal Vases [supra] was not 
probably known to the district Judge when his 
order to docket the catise was m^e, because 
the volume of our reports in which those cases 
are found was not published and generally dis- 
tributed until a very considerable time after our 
adjournment for the term in May, 1880. The 
court did not actually proceed in the case after 
it was docketed, further than to take it on the 
submission of the demurrer to the evidence 
made at that time; and the order to remand was 
granted as soon as a motion to that effect was 
made by the Bank. 

The order remanding the ease is c^fflrmad. 
Trueoopy. Test: 

James H. MoKenney, Clark, 8a]i. Oourt, U. 8. 
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UNTTBD STATES, Appt,, turned them oyer to the Company when bolll; 

l««7| ^ (lie Company accepted them, used them, ae> 

T» A rrrarn t> a tt -on kT\ ni\ ^v^d profit from them, and charged the Got- 

PACIFIC RAILROAD OO. emment full rates for service performed bj 

their use, which could not have been performed 

PACIFIC RAILROAD CO., Appi., without them. 

^ Mestrs. John F« Dillon and James Cole- 

UNTTED STATES mmn^for the Pacific Railroad Company, claim- 

m^ti n »«««i^«,.«« ^ wT-fiiA^i Th® Pacific Raihroad is not liable, either geD- 

(Bee 8. C. Beporter's ed. a7-«a) ^^ j^ ^^ ^^^ ^^ ^p^^^^ circumstances oftbe 

Military neeeasity-reeanstructum €fbridge$ by ^^ toreimbui^ the Government the expem 

n. The United States are not reeponalbie for the ®™*®°i,^, * nulitary necessity, 

injury or destruction of private property caused by The Railroad Company owed no duty, al 

tbelr mlUtary pperatlona during ttie late civil war; least none of perfect obUgation, to the United 

nor are private parties chargeable for wortM con- a^j^fj^ *^ rpntnrp thp hridi^ji «v<»n thnat^ ixrhit^ 

Btnicted on their property by the United States to oi**es, lo resiOTe ine Dria«es, even inose wniCQ 

facilitate such operations. had been destroy ea by the enemy; ana a t^ 

2. Accordingly, where bridM on the line of a quest to the United States to perform such duty 

SKfttyoteSta, fe «1S.?*^1>^JSJ tor the Company or to replace flie bridges at the 

rebuilding by the United States as a measure of Companjrs expense cannot be Iropliea from the 

military necessity, without the request of, or any relation between the Company and the United 

*^°i^'KVii?«5l:.«-,?J^2^Sf ^® «^l«>»<*' imposes g^ateg Korean it be implied from the fact thai 

no liability uponwch o^er.^ the Company afterwards used the bridges buih 

Submitted Jan. 10, 1887. ' Decided Jan. SI. 1887. ^^ ^® Govemment. Use under such circim- 

stance constitutes no ground of liability, for the 

PROSS appeals from the Court of Claims. ^««2? ^t the Comwmy had no choice but to 

\J Reported below. 20 Ct. CI. 200. ReoerHd. ^J^e brides placed upon its Un^ 

The history and facts of the case appear in ^ r^r^\' StS^ ^' r ^* ov^i^^lk 

the opinion ot the court. *^*^ S^«^^^.?^^\S^^' /^"^K^f^ ^^^ 

M^sre. A. H. Garland, Atty-Oen., and E. ^«V>?I^^''?,^^''- '^^*^' ^^^*- ^*^5 ^^*«^- 

M. Watson, Aeeistant Attorney, for the Unit- ^«/>W, 18 Gray, 847. ^ ,, , , 

ed States* -^^^ ^^^^ ^ ^ personal property, it la am- 

The first paragraph of the finding of facts formly held that where there te'* no pri^^ 

shows a definite proposal by General ^secrans. S^?^™^^ estabhshed between the plaintiff and 

as the representative of the defendant, to re- aeiendant. possession and use or conversion (rf 

buUd such bridges as the claimant could not personal property will not sustain an implied 

rebuild at once, upon condition that the Gov- *^31?,P®*^'o j, ^^i ^ i.vo im* z> ^ w 

emment should be reimbureed the outlay in- ,/'"^*tI;, ^Ao m oil ' * -Stort«mi« 

curred by retention of sums to become due for ^-^ letter, i£6 Mass. -«5. , . ^ 

•' - - - repaired. ^' ^^® owner of land gives permission to 

)usfytowork ^ 

Lnowledge of j? 

>^x...w». ..>,»^.»»» »»»^. .standing of the condi- "^ , ,, . . * - .v 

tions upon which the Govemment aided in the »?? ™*y amount to a permission to renaove the 

work of repairing, not only did not object while stmcture. No case can be found in wWch the 

the Government was building the f oilr bridges ^ojirts have deduced from a license of this char- 

in controversy, but actually cooperated with it ^^^ »5 obligation on the part of the owner ^ 

in the work j *- the land to pay the value of the house erected 

The circumstances prove assent to the pro- ^^""..^^^^^ license, 

posal as satisfactorily as any formal instrument 7^^? ^- Bamster,^ Mass. 514. 

Sat could be drawn: Justice requires that this court should Iwtve 

The right of the United 3Utes to compensa- J5® Company and the Government just where 

tion, as claimed, is unaffected by the fart that r® ®^®"^ °^ ^^® f " ^^' them : apd there 

the Osage and Moreau bridges were destroyed ^ ^^J^^J^.^K ^^ T?^.^^^^ ^^^°^ ? 

by the federal forces as a military necessity. 5?^°*^^ % Action to sustain the Goveram«if • 

Thamae h^otUngham'e Case, Am. St. Papers, ^1?*°° J®^ compensation for an expenditure 

IW; JvmanviUedeViUiert^Case, Am. St. Pa^Trs! ^T^^h natural jusUce and equity would lequue 

885; Roealie DeeUmd^s Case, Am. St. Papers, " ^ °^^^' 

162; Perrin Y. U. 8. 4 Ci. C). &^; Renmbltcav. ,^ , .. •« , , * ,. , ^, t t ^ ^ 

/^rhauk.lV. 8. lDaU.857(l:174); Taylor v. .^-^^ «^'*<*^ *^®** delivered the opinion of f 

Nashville dk 0. R. R. Co. 6 Cold. 646; Parham ^fJi^^' •« t> n ^ n .^. it • 

V. Ths Justices, 9 Ga. 848; 8uroeco v. Geary, 8 , B® ^^^^^f R^lroad Company, ttie claimant 

Cal. 69; American Print Works v. LawreJe, 1 j° this case, is a Cor^ration created under the 

Zab. 248; Rvssell v. m Mayor, etc. 2 Den. 461; ^^« ''{>^^'^\^''^a'^ I'^'l^aH designated 

Whittney, War Powers. 8^. 841. ^ .^« •^r^^?^^"'*l?V^?i ®^^,' ^f;?^" 

Here there was no us^ and occupation of the «^^^ }^ ^^^°* ^i?®°5^ .?^?^'^ ^/??,# ^^^ 

propertytooffsetvalueofimprovebents. The Pany incon>orat^ under the Uws of California, 

So^mment buUt bridges that were imper- ^^ ^^, ^""5 ^^^? Ra»>road Companv in. 

atively demanded by thel^mpany'sneoeaBiUeB; oorpo^ated under an Act of Congresa, ^ol 

•^ J *~ J » which IS sometimes referred to ai the Pacific 

^aad Dotea by Mr. JutUee Fxkjk Railroad Company. 
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From the 14th of August, 1867, to the 22d of 
July, 1872, it rendered services by the transpor- 
tation of passengers and freight, for which the 
United States are indebted to it in the sum of 
|186,196.98, unless they are entitled to offset 
the cost of labor and materials alleged to have 
been furnished by them, at its request, for the 
construction of certain bridges on the line of its 
road. The extent and value of tlic services ren- 
dered are not disputed. It is only the offset or 
charge for the bndges which is in controversy; 
and that charge arose in this wise: During the 
civil war, the State of Missouri was the theater 
of active military operations. It was on several 
occasions invaded by confederate forces, and 
between them and the soldiers of the Union 
conflicts were frequent and sanguinary. The 
people of the State were divided in their alle- 

giance, and the country was ravaged by gucr- 
la bands. The railroads of the State, as a 
matter of course, were damaged by the contend- 
ing forces, as each deemed the destruction of 
that means of transportation necessoiy to defeat 
or embarrass the movements of the other. In 
October, 1864, Sterling Price, a noted confed- 
erate ofllcer, at the head of a large force, in- 
•] vaded the State and advanced rapidly towards 
St. Louis, approaching to within a few days' 
march of the city. During this invasion, thir- 
teen bridges upon the main line and southwest^ 
em branch of the Company's road were de- 
stroyed. General Rosecrans was in command 
of the federal forces in the State, and some of 
the bridges were destroyed by hid orders, as a 
military necessity, to prevent the advance of the 
enemy. The record aocs not state by whom the 
otheis were destroyed; but their destruction 
having ttiken place during the invasion, it 
seems to have been taken for granted that it was 
caused by the confederate forces, and this con- 
clusion was evidently correct. AH tlie bridges 
except four were rebuilt by the Company. 
These four were rebuilt by the Government, 
and it is their cost winch the Government scelcs 
to offset against the demand of the Company. 
Two of the four (one over the Osace River and 
one over the Moreau River) were destroyed byj 
order of the commander of the federal forces. 
The oilier two, which were over the Maramec 
River, it is presumed, were destroyed by the 
confederate forces. 

Soon after the destruction of the bridges, and 
during the same month, Greneral Rosecrans 
summoned to an informal conference, in St. 
Louis, several gentlemen regarded as proper 
representatives of the I^ilroad Company, be- 
ing its president, the superintendent and the 
engineer of the road, and several of the direct- 
ors. The coiut below makes the following 
finding as to what there occurred: 

•' By General Rosecrans it was stated that the 
Immemiite rebuilding of the bridges was a mili- 
taiy necessity; that ne should expect and re- 
quire the Company to do all in their power to 
put the roads in working order at the earliest 
possible moment; and that he intended to have 
what work they did not do done bv the Gov- 
ernment, and withhold from the freight earnings 
of the road a sum sufficient to repay the Gov- 
ernment for such outlays as in law and fact it 
should be found entitled to have repaid. 

" The gentlemen present assured General 
Rosecrans that they would do all in their power 
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to rebuild the bndges and pat the roads in work- 
ing order at the earliest moment; but they at 
the same time represented that several of the 
bridges, as they believed, had been destroyed 
by the proper military authority of the Umted 
States, and that in such cases the Government 
was properly responsible for the loss, and 
should replace the bridges. Those which the 
public enemy had destroyed they conceded that 
the Company should replace. 

"(Jeneral Rosecrans replied in substance: 
' Gentlemen, the question of the liability of the 
Government for repairing damaces to this road 
is one of both law and fact, and it is too eariy 
now to undertake the investigalion of that 
question in this stirring time. I doubt mj'self 
whether all the damages which you say tho 
Government should be responsible for will be 
found liable to be laid to the charge of the Gov- 
ernment. Nevertheless, whatever is fair and 
right I should like to see done. You tell me 
now, and I have been informed by some of 
your representatives individually, that the 
Company's means are insufficient to make these 
large repairs and make them promptly. There- 
fore I want to say to you that, as a milittuy 
necessity, wo must* have the work done, nnd 
shall be glad to have the Company do every- 
thing it can; and I will undertake to have (he 
remainder done, and we will reserve out of the 
freights money enough to make the Govern- 
ment good for that to which it shall be found 
to be entitled for rebuilding any or all of the 
bridges, and we will return the freights to you or 
settle with you on principles of law and equity.' 

'* The gentlemen interested in the Company 
reiterated their view of the case, that the Com- 
pany should pay for bridges destroyed by the 
the public enemy, and that the Government 
should replace at its own ccst the bridges de- 
stroyed by its own military authorities. 

The court also finds that these mutual reore- 
sentations and assurances were not intendea or 
understood on cither side to form a contract or 
agreement l>inding on the Government or the 
Company; that no formal action upon them 
was taken by the board of directors; and that 
there was no proof that they were ever commu- 
nicated to the directors, except as may be in- 
ferred from subsequent facts and circumstances 
mentioned; but that tlie Company, through its 
directors and officers, promptly exerted itself, 
to its utmost power, to restore the roads to run- 
ning order, and to that end co-operated with 
the Goverment 

At the same time, GteneralRosecrans informed 
the Secretary of War that the rebuilding of 
the bridges was "essential, and a great mihtary 
necessity " in the defense of the State, and re- 
(^uested that Colonel Myers should be author- 
ized " to have them rebuilt at once, the United 
States to be reimbursed the cost out of freight 
on the road." The Secretary referred the mat- 
ter to the Quartermaster-General, who recom- 
mended that General McCallum, Superintend- 
ent of Military Roads, be directed to take the 
necess^ measures immediately for that pur- 
pose. The Secretary approved the recommen- 
dation, and General McCallum was thereupon 
ordered to cause the bridges to be rebuilt by the 
quickest and surest means possible. It does 
not appear that the Company had any notice 
of these communications or of the order. 
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V, 

PACIFIC RAILROAD 00. 



PACIFIC RAILROAD CO., Appi.. 

V, 

UNITED STATES. 

(See 8. a Beporter'tt ed. 227-240.) 

MiUiary neeesnty^-r^carutruetum 4tfbridfe$ hy 
thegowrnment — rtnlroad company not UabU, 

• 
«1. The United States are not responsible for the 
Injury or destraction of private property caused by 
their military operations during the late civil war ; 
nor are private parties chargeable for works eon- 
structcd on their property by the United States to 
facilitate such operations. 

2. Accordingly, where bridges on the line of a 
railroad were destroyed during the civil war by 
either of the contending forces, their subsequent 
rebuilding by the United States as a measure of 
military neceasity, without the request of. or any 
contract with, the owner of the railroad, imposes 
no liability upon such owner. 

[No8. 728, 1808.1 
8ulmittedJan,10,1887, Decided Jan. 81, 1887, 

CROSS apjpealB from the Court of Claims. 
Reported below, 20 Ct. CL 200. Bevereed. 

The history and facts of the case appear in 
the opinion of the court. 

Mcwre, A. H. Garland* AUy-Ocn,, and E. 
M. Watson* AstiiUmt Attorney, for the Unit- 
ed States: 

The first paragraph of the finding of facts 
shows a definite proposal by General Kosecrans, 
as the representative of the defendant, to re- 
build such bridges as the claimant could not 
rebuild at once, upon condition that tiie Gov- 
ernment should be reimbursed the outlay in- 
curred by retention of sums to become due for 
transportation over the road when repaired. 

The Company at once set vigorously to work 
repairingthe road, and. with full knowledge of 
General KosecraDs* unaerstanding of the condi- 
tions upon which the Government aided in the 
work of repairing, not only did not object while 
the Government was building the four bridges 
in controversy, bat actually co-operated with it 
in the work. 

The circumstances prove assent to the pro- 
posal as satisfactorily as any formal instrument 
that could be drawn. 

The ri^ht of the United 3tates to compensa- 
tion, as claimed, is unaffected by the fact that 
the Osage and Moreau bridges were destroyed 
by the federal forces as a muitary necessity. 

Thomae Frotkingham*8 Oaee, Am. St. Papers, 
199; JumonviUe de ViUier^Caee, Am. 8t. Papers, 
685; Boealie DeeUnMe Case, Am. St Papers, 
762; Perrin v. U. 5. 4Ct. CI. 548; Beepublicay. 
akxrhaiek, 1 U. S. 1 Dall. 867 (1:174); Taylary. 
NaehvOU dk O.R.R Ch.e Cold. 646; Parham 
V. The Jtutica, 9 Ga. 848; Surocco v. Oeary, 8 
Cal. 69; American Print Worke v. Lawrence, 1 
Zab. 248; RuemUY, The Mayor, etc 2 Den. 461; 
Whittney, War Powers, 840, 841. 

Here tnere was no use and occupation of the 
property to offset value of improvements. The 
Government built bridges that were imper- 
atively demanded by the Company's neceasiUes; 

^sad notes by Mr, JutUoe Fxkj>. 
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turned them over to the Company wheo bnflt; 
the Companv accepted them, used them, ae- 
rived profit from tnem, and charged the Gov- 
ernment fuil rates for service pmormed by 
their use, which could not have been performed 
without them. 

Mean, John F. Dillon and Jamos Colo- 
man, for the Pacific Railroad Company, claim- 
ant: 

The Pacific Railroad is not liable, either sen- 
erally or under the special circumstances of the 
case, to reimburse the Government the expense 
of replacing bridges destroved by the Confed- 
erate and Union i&nies ana rebuUt by the Gov- 
ernment ss a military necessity. 

The Railroad Companv owed no duty, at 
least none of perfect obligation, to the United 
States, to restore the bridices, even those which 
had been destroyed by the enemy; and are- 
quest to the United States to perform such duly 
for the Company or to replace the bridges at tlie 
Companv's expense cannot be impliedf rom the 
relation between the Companv and the United 
States. Nor can it be implied from the fact that 
the Company afterwards used the bridges built 
by the Government. Use under such circum- 
stance constitutes no ground of llabili^, for the 
reason that the Company had no choice but to 
use the bridges placed upon its line. 

WiUonY, SchoolDiet,^ N,R,1\S; DaffiiY. 
School Diet. 24 Me. 849; Lane v. School Diet, 10 
Met. 462; Pratt v. Swanton, 16 Vt 147; Bikee v. 
Hatfield, 18 Gray, 847. 

And even as to personal property, it is uni- 
formly held that where there is "no privity of 
contract established between the plaintiff and 
defendant, possession and use or conversion of 
personal property will not sustain an implied 
assumpsit." 

mile V. SneU, 104 Mass. 178, 177; Boeton lee 
Co. V. Potter, 128 Mass. 28. 

If the owner of land gives permission to 
another to erect a house thereon, this is a li- 
cense, and the utmost effect of it Is that it re- 
lieves the act from the character of a trespass, 
and may amount to a permission to remove the 
structure. No case can be found in which the 
courts have deduced from a license of this char- 
acter an obligation on the port of the owner of 
the land to pay the value of the house erected 
under such a license. 

Welle V. Banieter, 4 Mass. 614. 

Justice requires that this court should leava 
the Company and the Government Just where 
the events of the war left them: and there 
is no reason why the courts should invent or 
uphold a fiction to sustain the Governments 
demand for compensation for an eipenditure 
which natural Justice and equity would require 
it to make. 

Mr. Juetiee Flold delivered the opinion of [228] 
the court: 

The Pacific Railroad Company, the claimant 
in this case, is a Corporation created under the 
laws of Missouri, and is frequently designated 
as the Pacific Railroad of that State, to distin- 
guish it from the Central Pacific Railroad Com- 
pany incorporated under the laws of California, 
and the riiion Pacific Railroad Company in- 
corporated under an Act of Congress, each <rf 
which is sometimes referred to as the Pacific 
Railroad Company. 
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From the 14th of August, 1867, to the 22d of 
July, 1872, it rendered services by the transpor- 
tation of passengers and freight, for which the 
United States are indebted to it in the sum of 
1186,196.98, unless they are entitled to offset 
the cost of labor and materials alleged to have 
been furnished by them, at its request, for the 
construction of certain bridges on the line of its 
road. The extent and value of tlie services ren- 
dered are not disputed. It is only the offset or 
charge for the bridges which is in controversy; 
and that charge arose in this wise: During the 
civil war, the State of Missouri was the theater 
of active military operations. It was on several 
occasions invaded oy confederate forces, and 
between them and the soldiers of the Union 
conflicts were frequent and sanguinary. The 
people of the State were divided in their alle- 

S'ance, and the country was ravaged by gucr- 
a bands. The railroads of the State, as a 
matter of course, were damaged by the contend- 
ing forces, as each deemed the destruction of 
that means of transportation necessary to defeat 
or embarrass the movements of the other. In 
October, 1864, Sterling Price, a noted confed- 
erate officer, at the head of a large force, in- 
(2t9] vaded the State and advanced rapidly towards 
St. Louis, approaching to within a few days' 
march of the city. During this invasion, thir- 
teen bridges upon the main line and southwest^ 
em branch of the Company's road were de- 
stroyed. General Rosecrans was in command 
of the federal forces in the State, and some of 
the bridges were destroyed by hii orders, as a 
military necessity, to prevent the advance of the 
enemy. The record aocs not state by whom the 
othcis were destroyed; but tlieir destruction 
having taken place during the invasion, it 
seems to have bfKin taken for granted that it was 
caused by the confederate forces, and this con- 
clusion was evidently correct. All the bridges 
except four were rebuilt by the Company. 
These four were rebuilt by the Government, 
and it is their cost winch tbe €k)vemmentpeelcs 
to offset against the demand of the Company. 
Two of the four (one over the Osage River and 
one over the Moreau River) were destroyed byj 
order of the commander of the federal forces. 
Tbe other two, which were over the Manunec 
River, it is presumed, were destroyed by the 
confederate lorces. 

Soon after the destruction of the bridges, and 
during the same month. General Rosecrans 
summoned to an informal conference, in St. 
Louis, several gentlemen regarded as proper 
representatives of the Railroad Company, oe- 
ing its president, the superintendent and the 
engineer of the road, and several of the direct- 
ors. The court below makes the following 
finding as to what there occurred: 

*' By General Rosecrans it was stated that the 
Immediate rebuildinff of the bridges was a mili- 
tary necessity: that he should expect and re- 
quire the Company to do all in their power to 
put the roads m working order at the earUest 
possible moment; and that he intended to have 
what work they did not do done by the Gov- 
ernment, and withhold from the freight earnings 
of tbe road a sum sufflcient to repay the Gov- 
ernment for such outlays as in law and fact it 
should be found entitled to have repaid. 

"The gentlemen present assured General 
Rosecrans that they would do all in their power 
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to rebuild the bridges and pat the roads In work- 
ing order at the earliest moment; but they at 
the same time represented that several of the 
bridges, as they believed, had been destroyed 
by the proper military authori^ of the Umted 
States, ana that in such cases the Government 
was properly responsible for the loss, and 
sliould replace the bridges. Those which the 
public enemy hod destroyed they conceded that 
the Company should replace. 

"(General Rosecrans replied in substance: 
* GJentlemen, the question of the liability of the 
Government for repairing dama^^es to this road 
is one of both law and fact, ana it is too eariy 
now to undertake the investigation of that 
question in this stirring time. I doubt myself 
whether all the damages which you say ibi 
Government should be responsible for will be 
found liable to be laid to the charge of the Gov- 
ernment. Nevertheless, whatever is fair and 
right I should like to see done. You tell me 
now, and I have been informed by some of 
your representatives individually, that the 
Company's means areinsuiflcient to make these 
large repairs and make them promptly. There- 
fore I want to say to you that, as a militiuy 
necessity, w(; must have the work done, nnd 
shall be glad to have the Company <lo every- 
thing it can; and I will undertake to have the 
renaainder done, and we will reserve out of the 
freights money enough to make the Govern- 
ment good for that to which it shall be found 
to be entitled for rebuilding any or all of the 
bridges, and we will return the freights toyou or 
settle with you on principles of law and equity.* 

" The gentlemen interested in the Company 
reiterated their view of the case, that the Com- 
pany should pay for bridges destroyed by the 
the public enemy, and that the Government 
should replace at its own ccst the brid^ de- 
stroyed by its own military authorities. 

The court also finds that these mutual repre- 
sentations and assurances were not intended or 
understood on cither side to form a contract or 
agreement binding on tl:e Government or the 
Cx>mpany; that no formal action upon them 
was taken by the board of directors; and that 
there was no proof that they were ever commu- 
nicated to the directors, except as may be in- 
ferred from subsequent facts and circmnstances 
mentioned; but that tlie Company, through its 
directors and ofilcers, promptly exerted itself, 
to its utmost power, to restore Uie roads to run- 
ning order, and to that end co-operated with 
the Goverment 

At the same time, GeneralR^ isecrans informed 
the Secretary of War that the rebuilding of 
the bridges was "essential, and a great military 
necessity " in the defense of the State, and re- 
(juested that Colonel Myers should be author- 
ized "to have them rebuilt at once, the United 
States to be reimbursed the cost out of freight 
on the road." The Secretary referred the mat- 
ter to the Quartermaster-General, who recom- 
mended that General McCallum, Superintend- 
ent of Military Roads, be dhrected to take the 
necessturv measures immediately for that pur- 
pose. The Secretary approved the recommen- 
dation, and General McCallum was thereupon 
ordered to cause the bridges to be rebuilt by the 
quickest and surest means possible. It does 
not appear that the Company had any notice 
of these communications or of the order. 
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The bridge over the Osage Biver was de- 
gtroved on the 6th of October, 1864, by order 
of tne officer commanding the centinl district 
of Missouri, acting under instructions from 
(General Roeecrans to "use eyerv means in his 
power to prevent the advance of the enemy." 
The court finds that the destruction was ordered 
for thai purpose, and that the exigency ap- 
peared to the officer, and in fact was, of the 
gravest chuacter, and an imperative military 
necessity. The GovernmeDt rebuilt the bridee 
at an expense of $96,152.65; and this sum It 
seeks to charge against the Company. 

The bridge across the Moreau was also de- 
stroyed by conmiand of the same officer, under 
the same military exigency. The Company 
commenced its reconstruction, but, before it 
was completed, the work was washed away by 
a freshet in the river. The Government after- 
wards rebuilt it at an expense of $80,801; and 
this sum it also seeks to charge against the 
Company. 

The two bridges across the Maramec were 
destrc^yed during the invasion, as already stated, 
but not by the forces of the United States. 
They were, however, rebuilt by the (Jovemment 
as a military necessity, at an expense of 
$54,595.24; and this sum, also, it seeks to charge 
[S8S1] against the Company. The court of claims su- 
lowed the cost of three of the bridges to be 
charged against the Company, but rejected the 
charge for the fourth — ^the one over the Osage 
River. The United States and the claimant 
both appealed from its Judgment; the claimant, 
because the c(^ of the three bridges was al- 
lowed; the United States, because the charge 
for one of the four was disallowed. 

The cost of the four bridges rebuilt by the 
Government amounted to $181,548.89. The 
question presented is whether the Company is 
chargeable with their cost, assuming that there 
was no promise on its part, express or implied, 
to pay for them. That there was no express 
promise is clear. The representations and as- 
surances at the conference called by General 
Rosecrans to urge the rebuilding of the bridges 
were not intended :>r understood to constitute^ 
any contract; and it is so found, as above stated,' ^ 
by the court below. They were rebuilt by the 
Government as a military necessity, to enable 
the federal forces to carry on mihtary opera- 
tions, and not on any request of or contract 
with the Company. As to Uie two bridges de- 
stroyed by the federal forces, some of the offi- 
cers of the Company at that conference insisted 
that they should be rebuilt by the Government 
without charge to the Company, and, fdthough 
they appearea to consider that those destroyed 
by the enemy should by rebuilt by the Company, 
there was no action of the board of directors on 
the subject. What was said by them was 
merely an expression of their incuvidual opin- 
ions, which were not even communieatcMi to 
the board. Nor can any such promise be im- 
plied from the letter of the president of the 
Company to the Quartermaster General in No- 
vember, subsequent to the destruction of the 
bridges, informing him that the delay of the 
War Department in rebuilding them had 
promptea the Company to "unusiml resources;" 
that it was constructing the bridges over the 
Gasconade and the Moreau Rivers, and that 
the only bridge on the main line to be replaced 

6t6 



by the Government was the one over the Osafle 
River, the Company having replaced all the 
smaller and was then replacing all the larger 
ones. The letter only imparts information as 
to the work done ana to be don<! in rebuilding 
the bridges on the main line. It contains no 
promise, as the court below seems to have 
thought that, if the Gk>vermeni would rebuild 
the bridge over the Osage River, it should be 
reimbursed for any other it might rebuild on [288] 
the main line of tine Company. Nor do we 
think that any promise can be implied from 
the fact that the Company resumed the man- 
agement and operation of th0 road after the 
bridges were reouilt; but on that point we will 
sjpeak hereafter. Assuming for the present 
that there was no such implication, we are clear 
that no obli^tion rests upon the Company to 
pay for work done, not at its request or for its 
benefit, but solely to enable the Government to 
carry on its military operations. 

It has been held by this court in repeated in- 
stances that, though the late war was not be- 
tween independent nations, yet, as it was be- 
tween the people of different sections of the 
country, and the insurgents were so thorough- 
ly organized and formidable as to necessitate 
their recognition as belligerents, the usual in- 
cidents of a war between independent mitions 
ensued. The rules of war, as recosmized by 
the public law of civilized nations, became ap- 
plicable to the contending forces. Their adop- 
tion was seen in the exchange of prisoners, the 
release of officers on parole, the recognition of 
flags of truce, and other arrangements desi<rncd 
to mitigate the rigors of warfare. The inhab- 
itants of the Confederate States on the one 
hand, and of the States which adhered to the 
Union on the other, became enemies, and sub- 
ject to be treated as such, without regard to 
their individual opinions or dispositions; while 
during its continuance commercial intercourse 
between them was forbidden, contracts be- 
tween them were suspended and the courts of 
each were closed to the citizens of the other. 
BrmonY, Hiatis, 82 U. S. 15 Wall. 184 [21:180]. 

The war, whether considered with reference 
to the number of troops in the field, the extent 
of military operations, and the number and 
character of the engagements, attained propo^ 
Uons imequaled in the history of the present 
century. More than a ndllion of nlen were in 
the armies on each side. The injury and de 
struction of private property caused by their 
operations, and by measures necessary for their 
safety and efficiency, were almost beyond cal- 
culation. For all" injuries and destruction [2341 
which followed necessarily from these causes 
no compensation could lie claimed from the 
Government. By the well settle<l doctrines of 
public law it was not responsible for them. 
The destruction or injury of private property 
in battle, or in the bombardment of cities and 
towns, and in many other ways, in the war, bad 
to be borne by the sufferers alone as one of its 
consequences. Whatever would embarrass or 
impede the advance of the enemy, as the break- 
ing up of roads, or the burning of bridges, or 
would cripple and defeat him, as destroying his 
means of subsistence, were lawfully ordered by 
the commanding general. Indeed, it was hu 
imperative duty to direct their destruction. 
The necessities of the war called for and justi- 
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fled this. Tbefafety of the State in such cases 
overrides all considerations of private loss. 
8alui populi is then, in truth, miprema lex. 

These views are sustained in treatises of text 
writers, by the action of Coneress, and by the 
language of judicial tribunals. JRespubliea v. 
SparAawk, 1 U. 8. 1 DaU. 857 [1:174]; Parliam 
V. The Jueticee, 9 Ga. 841; TayUyr v. Nashville 
df 0. B. B. Oo. 6 Cold. 646; TheMat/(frY. Lard, 
18 Wend. 126. 

Yattel, in his Law of Nations, speaks of dam- 
ages sustained by individuals in war as of two 
Emds— those done by the State and those done 
by the enemy. And after mentioning tibose 
done by the State deliberately and by ^^y of 
precaution, as when a field, a house, or a gar- 
den, belonging to a private person, is taken for 
the purpose of erecting on the spot a town ram- 
put, or other piece of fortification; or when 
nis standing com or his storehouses are de- 
stroyed to prevent their beine of use to the ene- 
my; and stating that such oamages are to be 
made ^ood to tM individual, who ^ould bear 
only his quota of the loss, he says: "But there 
are other damages, caused by inevitable neces- 
sity; as, for instance, the destruction caused by 
the artniery in retaking a town from the enemy. 
These are merely accidents; thev are misfort- 
unes which chance deals out to the proprietors 
on whom they hanpen to falL The sovereism, 
indeed, ought to snow an equitable regsurd 7or 
the sufferers, if the situation of his affairs will 
[235] admit of it; but 7u> action lies against ^e State 
for misfortunes of this nature— for losses which 
she has occasioned, not willfully, but through 
necessity and bv mere accident, in the exertion 
of her rights. The same may be said of damages 
caused % the enemy. All the subjects are ex- 
posed to such damages; and woe to him on 
whom they fall! The members of a society 
may well encounter such risk of property, since 
they encounter a similar risk of life itseUf. 
Were the State strictly to indemnify all those 
whose property is inlured in this manner, the 
public finances would soon be exhausted, and 
every individual in the State would be obliged 
to contribute his share in due proportion, a 
thing utterly impracticable." Book UI, chap. 
15jp. 402. § 282. 

Three cases in Congress, one before the House 
of Representatives in 1707, and two before the 
Senate, one in 1822 and one in 1872, illustrate 
this doctrine. In the first of these a Mr. Froth- 
ingham. of MassacLusett«. presented a petition 
to the House of Representatives, asking com- 
pensation for a dwelling house, the property 
of his mother, burned at Charlestown, in 
March, 1776, by order of General Sullivan, 
then commanding the American troops at that 
place. The committee on claims, to whom it 
was referred, made a report that they found 

rft3Al ^^^ ^^ house, for which compensation was 
[awoj gought^ ^as^ ^itlj several other buildings in 

the vidnity at that time, in possession of the 
British troops; and that, for the purpose of dis- 
lodging them, the general sent a party of troops 
with orders to set fire to the buildings, which 
was done accordingly; and that they apprehend- 
ed that the loss of houses and other sufferings 
by the general ravages of war had never been 
compensated by this or any other government; 
that in the history of our Revolution, sundry 
decisions of Congress against claims .of this 
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nature might be found; and that the daim pre- 
sented rested upon the same basis with all others 
where sufferings arose from the ravages of war. 
As the government had not adopted a general 
rule to compensate individuals who had suf- 
fered in a similar manner, the committee were 
of opinion that the prayer of the petitioner 
could not be granted; and no further action was 
had upon the claim. Am. State Papers, Class 
14, Claims, p. 199. 

In the second of the cases referred to, a Mr. 
Yilliers, of Louisiana, presented a petition to 
the House of Representatives, stating that dur- 
ing the invasion of ^e Briti^ in 1814-15, aft- 
er the enemy had landed near the City of New 
Orleans, in order to prevent him from bringing 
up his cannon and other ordnance to the city. 
General Morgtm, commanding the Louisiana 
militia, causS the levee to be cut through, at 
or near the plantation of tiie petitioner, where- 
by the greater part of his plantation ^as inun- 
dated, and remained so till after the depart- 
ure of the invading army from the State; that 
in consequence, the petitioner had suffered 
great losses in the destruction of his sugarcane, 
cane plants, and in the expenses of repairing 
Uie levee, appraised at C19,250; for which he 
prayed compensation. The committee on 
claims, to whom the petition was referred, rec- 
ommended that its prayer should not be grant- 
ed, on the ground that the losses were sustained 
in the necessary operations of war, for which 
the United States were not liable; and their rec- 
ommendation was adopted. American State 
Papers, Class 14, Claims, p.835; Annals of Con- 
gress, 17th Cong. 1st Sess. Part 1, p. 311. 

The third of the cases referred to is that of 
J. Milton Best, which was much discussed in 
the Senate. His claim was for the value of a 
dwelling house and contents destroyed by or- 
der of the officer commanding the Union forces 
in defense of the City of Paducah, Kentucky, 
in March, 1864. The dty being attacked by 
the Confederates in force, the federal troops, 
numbering seven hundred, were withdrawn 
into Fort Anderson. The claimant's house, 
which was about one hundred and fifty yards 
from the fort, was taken possession of by the 
sharpshooters of the enemy, who did great 
execution picking off men at the guns within 
ttie defenses. They were driven from the house 
by shells ^m the fort and gunboats, apd late 
that night the Confederates retired from thdr 
assault without success. They appeared with 
rdnf orcements the next morning, and the Union 
officer, regarding his commana in great peril, 
his ammunition being nearly exhausted, gave 
orders for the destruction of all houses within 
musket range of the fort The claimant's 
loyalty was unquestioned. The officers in com- 
mand at the post from time to time during the 
war testified to his reliability and the effective 
aid he rendered the Union cause. 

The senate committee on claims reported 
the case as one presenting the "simple question 
of who shall pay for the destruction of a loyal 
citizen's property, destroyed by the order of a 
commanding officer to save his imperiled army, 
at the claimant's home, a place never in posaes- 
sion of the enemv, and in a nonseceding State." 
Upon this question they say: "It appears to 
your committee that the facts establiiBh a Just 
claim against the Government for private prop- 
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erty taken and destroyed to preyent a greater 
destmctkm of its own property and the massa- 
ore Oi its troops* 

They reported that "The injuries to the 
claimant's house, hy shelling out the rebels in 
the battle of the 25th of March (the day pre- 
ceding the destruction of the property), may 
be regarded as a casualty by the general rav- 
ages of war, which might properly oe deducted 
from the amount of loss proved by claimant,'' 
and they made what they deemed a proper de- 
duction on that account in the bill presented 
by them for the payment of the damages. The 
bill was intended to cover the value of his 
proper^ at Uie time it was burned to prevent 
its use Dy the rehiforced enemy on the follow- 
ing day. In the debate which followed, it was 
contended by advocates of the bill, that while the 
damage by shelling from our own fort during 
the battle came wiOiin the ravages of war, the 
subsequent burning of the house to prevent its 
being used by the sharpshooters of the enemy 
was a taking bv the Government, . of private 
property for public use, for which compensa- 
tion should be made. 

The bill passed in the Senate January 5, 
18.71, but was not acted upon by the House 
during that Congress. It afl;ain passed in the 
Senate April 8, 1B72, and in the House May 18, 
1872. It was vetoed by the President June 1, 
1872. In his message to the Senate the Presi- 
dent, after speaking of the claim as one for 
compensation on account of the ravages of war, 
and observing that its payment would invite 
the presentanon of demands for very large 
sums of money against the Government for 
necessary and unavoidable destruction of prop- 
erty by the army, said: "It is a general prin- 
ciple of both international and mimicipal law 
that all property is held subject, not only to be 
taken by the Government for public uses (in 
which case, under the Constitution of the 
United States, the owner is entitled to Just 
compensation), but also subject to be tempora- 
rily occupied, or even actually destroyed, in 
times of great public danger, and when the 
public safety demands it: and in this latter case 
governments do not admit a legal obligation on 
their part to compensate the owner. The tem- 
porary occupation of, injuries to, and destruc- 
tion of property caused by ictual and necessary 
military operations, is generally considered to 
fall within the last mentioned principle. If a 
government makes compensatfon under such 
circumstances, it is a matter of bounty rather 
than of strict 1^ right." Gong. Globe, 42d 
Gong. 2d Sess. Fart Y, p. 4165. 

The message was referred to the committee 
on claims, and on the 7th of February, 1878, 
it was reported back with a reoonmiendation 
that the Dill be passed, the objections of the 
President to the contrary notwithstanding. On 
the 24th of the same month, the biu was 
*%ached on the calendar and was passed over 
upon objection. No further action was ever 
taken upon it in the Senate, and consequently 
it never reached the House. 

The claim has been repeatedly presented to 
Congress since, but has never been considered 
by either House. The principle that, for in- 
juries to or destruction of private property in 
necessary military operations during tne dvil 
war, the Government is not responsible is thus 
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considered established. Compensation has been 
made in several such cases, it is true; bat it has 
generally been, as stated by the President in his 
veto message, "a matter of bounty rather than 
of strict le^ right" 

In what we have said as to the exemption of 
Government from liability for private property 
injured or destroyed during war, by the opera- 
tions of armies in the field, or l^ measures 
necessary for their saf etv and effldeocy, we do 
not mean to include claims where property of 
loyal dtiz^is is taken for the service of our 
armies, such as vessels, steamboats, and the 
like, for the transport of troops and munitions 
of w&r, or buildings to be used as storehouse! 
and places of deposit of war material, or to 
house soldiers or take care of the sick, or claims 
for supplies seized and appropriated. In sudi 
cases, It has been the practice of the Govern- 
ment to make compensation for the property 
taken. Its obligation to do so is supposed to 
rest upon the general principle of Justice that 
compensation should be made where private 
property is taken for public use, although the 
seizure and appropriation of private property 
under such circumstances by the military au- 
thorities may not be within the terms of the 
constitutional clause. Miichdl v. Harmony, 54 
U. S. 18 How. 184 [14: 831; IT. A v. BusteU, 80 
U. S. 18 Wall. 628 [20: 474]. 

While the Government cannot be charged 
for injuries to, or destruction of, private prop 
erty caused by military operations of armies in 
the field, or measures taken for their safety and 
effidency , the converse of the doctrine is equally 
true: that private parties cannot be charged for 
works constructea on thehr lands by the Gov 
emment to further the operations of its armies. 
Military necessity wiU Justify the destrtiction 
of property, but wiU not compel private parties 
to erect on their own lands works needed by 
the Government, or to pay for such worn 
when erected by the Government. Tlie cost of 
building and repairing roads and bridges to 
fadlitate the movements of troops, or the trans- 
portation of supplies and munitions of war, 
must, therefore, be borne by the Government \z4/0] 

It is true that in some instances the works 
thus constructed may afterwards be used by 
the owner; a house built for a barrack, or for 
the storage of supplies, or for a temporary for- 
tification, might oe converted to some purposes 
afterwards by the owner of the land, out that 
circumstance would impose no liability upon 
him. Whenever a structure is permanendy 
affixed to real property bdonging to an indi- 
vidual, without nis consent or request, he can- 
not be held responsible because of the subse- 
quent use. It becomes his by bdng anneied 
to the soil; and he is not obliged to remove it 
to escape liability. He is not deemed to have 
accepted it so as to incur an obligation to pay 
for it, merdy because he has not diosen to tear 
it down, but has seen fit to use it. ZoHman v. 
San Franciseo, 20 Cal. 96, 107. Where struct- 
ures are placed on the property of another, or 
repairs are made to them, he is supposed to 
have the right to determine the manner, form, 
and time in which the structure shall be built, 
or the repairs be made, and the materials to be 
used; but upon none of these matters was the 
Company consulted in the case before us. The 
Government regarded the interests only of the 
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tfmy; the needs or wishes of the Company 
were not considered. No liabilitr, therefore, 
could be firtened upon it for work thus done. 

We do not find any adjudged cases on this 
particular point: whether the Goyemment can 
clfldm compensation for structures erected on 
land of private parties, or annexed to their 
property, not by uieir request, but as a matter 
of military necessity, to enable its armies to 
prosecute their movements with greater effi- 
ciency; and we are unable to recall an instance 
where such a claim lias been advanced. 

It follows from these views, that the (Govern- 
ment can make no charge against the Railroad 
Company for the four bridges constructed bv 
it from military necessity. The court will 
leave the parties where the war and the mili- 
tary operations of the Gfovemment left them. 

The judgment of the Court of Claims must, 
thsrrfore, be reversed, and judgment he entered 
for thefuU amount claimed oy the Railroad Com- 
pany for its services; and it is so ordered. 



Ukitbd States, Appt., e. Atlantxo awd 
Pacific k. R Co. 

[No. 729.] 
I>ecided Jan. 31, 1887. 

Mr, Justice Field delivered the opinion of 

30urt: 

It is agreed by counsel of the parties that 
this case involves the same question as that de- 
cided in United States v. Padfle Railroad, 
\anU, 6341, and, therefore, on the authority of 
that decision, the Judgment below is affirmed. 



INDIANAPOLIS ROLLING MILL COM- 
PANY, JPtff. in Brr,, 
e. 

ST. LOUIS, PORT SCOTT AND WICHITA 

RAILROAD COMPANY. 

(Sees. 0. Beporter^sed. S86-06O.) 

Oarpor€ttions— release of eontraet by offleers^-w- 
Itdity of, under by-latos of corporation — rati- 
ficaUon of release by acquieseence--^)ayment 
by third party, s^ffldent consideration to sup- 
port release. 

1. The release of a oontraot for the sale of iron 
by the treasurer of a BolliDg Mill OompaDV, at the 
dueotion of another, who was both preafdent and 
ffuperintendent, la held, under the !^-lawa of the 
Company, to be a valid releaaeof the oontraot. 

2. The failure of the board of dlreotoia formally 
to dlsafflrm the action of their agents for a period 
of two years, or to brinff suit nnm six months bad 
paawd, amounta to a ratJfloation of the release. 

8. The payment by a third party of an obllgatloo 
already due on the oontraot la a sulBcient oonaider- 
atlon to support such releaae. 

[No. 988.] 
Submitted Jan. 7, 1887. Decided Jan. SI, 1887. 

IN ERROR to the Circuit Court of the United 
States for the District of Kansas. Affirmed. 
The history and facts of the case appear in 
the opinion of the court. 
Mr. H. C. McDoocaJt for plaintiff in error: 
The contract released was a part of the assets 
of the Rolling Mill Company. 

State V. Staten, 6 Cold. 248; Davies v. Mc- 
Keeby, 6 NeT.869; Cooley, Const. T.im. 8d ed. 
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The president and treasurer of the RolUng 
Mill Company had no author!^, ex officio, to ex- 
ecute the release; nor did the board of diiecton 
give them such authority. 

Upon its face the release purporti to have 
.been executed by Thomas and in hfti nama. 
Hence it was not the act of Jones. 

Storv, Ag. 7th ed. 147. 172; Whart Ag. g 281 

But if executed bv both it would be no bet- 
ter, because they could not, ex officio, release the 
claims of their Corporation against anyone. 

E^e V. Nat. Bank, 22 Gratt 61; FulUm 
Bank v. N. T. etc. Co. 4 Pai^, 184; Bromser 
V. Appleby, 1 Sandf. 168; Union OM Oo. t. 
Rocky M. Bank, 2 Col. 666; Olney y. Chadsey, 
7 R. L 224; Titus v. B. B.Co.m N. J. L. 98: 
Walworth Go. Bank v. Farmers Loan, 0te.,Ch.l4 
Wis. 861. 

They could not even set off debts, nor coak) 
thev assign choses in action in their Company. 

Broum v. Weymouth, 86 Me. 414: Jackson t. 
Campbea, 6 Wond. 672; Enight r. Lang, 2 Abb. 
Pr. 227. 

Express authority to buy and sell material 
and make contracts for the same does not in- 
clude the power to release a contract or sell or 
give away corporate assets. 

Jackson- Y. Campbell, 6 Wend. 672 

To authorize an agent to execute such a re- 
lease he must be appointed by the directors and 
by a written vote properly taken. 

Smith V. Oas Co. 1 AdoL & E. 626; Osbom 
V. Bank, 22 U. S. 9 Wheat. 788 (6*.204); Bates y. 
Bank of Ala. 2 Ala. N. 8. 451. 

Even if Jones had been granted authority to 
release this contract, as the thing to be done re- 
ouired discretion and judgment, he could not 
delegate that power to Thomas. 

Ins. Co. V. Cheue, 66 N. H. 841, and cases 
dted; Brewster v. Hobart, 16 Pick. 802; Percy 
V. Millaudon, 8 La. 668; McCormiekY. Bush, 88 
Tex. 814. 

Unauthorized acts of officers of corporations 
are null and void. 

B. Co. V. AUerton, 86 U. S. 18 WaU. 288 (21: 
902); Bank of Ky. v. SchuylkiU Bank, 1 Pan. 
Sel. Cas. 180; Brooklyn etc. Co. v. Slaughter, 88 
Ind.186. 

It is not only not within the implied power 
of the board of directors to. alienate property 
needed for the continuance of the corporate 
business {Romns v. Clay, 88 Me. 182; Church y. 
Duru, 19 La. Ann. 802; Abbott v. American etc. 
Co. 21 How. Pr. 198), but it is against public 
policy to permit them to do so; and their action 
" cannot be sustained on the ground of estop- 
pel, admiadon or acquiescence." 

Ohio dbM.B.Co. t. Ind. diC.ROo.fi Am. 
Law. Reg. N. 8. 789. 

There was no consideration for the execution 
of the release. Moran Brothers were the agents 
of the Railroad Company and as such'paid out 
of the funds of their principal the $64,000. 

The Railroad Company was under a legal ob- 
ligation to pay the drafts; and the payment of 
tms Just deot was no consideration for the re- 
lease executed by Thomas. 

Harris v. Watson, Peake. 72; StOk v. Myrick, 
2 Camp. 817; SmithY. Bartholomew, 1 Met. 276; 
Reynolds v. Nugent, 26 Ind. 828; Ritenour v. 
Mathews, 42 Ind. 7; Fensler v. Prather, 48 Ind. 
119; Smith v. Boruff, 76 Ind. 412. 

The release was void on grounds of public 
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poli<7. Jones and Thomas, two officers and 
directors of the Rolling Mill Company, were 
indorsers on the draft that went to protest, and. 
for Uie purpose of protecting themselTes, acted 
in cono^ m securmg payment of the amount 
due their Company. Such contracts are against 
public policy and are always voidable at me in- 
stance of the corporation or its shareholders. 

San Diego y. San Diego A L, A. R, Oo. 44 
Cal. 106; Bic^B Appeal, 19 Pa. 168; Alford v. 
Miller, 82 Conn. 548; Part v. RuueU, 86 Ind. 
60; Padfie R. Co, t. 8edy, 46 Mo. 212. 

And this is true whether the officer entered 
into the contract at itsinceptior. or subsequent- 
ly acquired an interest in it. 

Ryan v. Leavenworth, A, A N, R, Oo, 21 
Kan. 865, and cases cited; Wuropean A N, A, 
R, Co, Y. Potyr, 59 Me. 277; WameUy, U. P, R, 
Co, 5 Cent. L. J. 627. 

Meters, John F. Dillon and J. H. Rieh- 
ardst for defendant in error: 

A waiver of a legal right at the request of 
another is a sufficient consideration for a prom- 
ise made by him. 

Smith V. Weed, 20 Wend. 184; Farmer v. 
Stewart, 2 N. H. 97; MUlert^ App, 16 Pa. 800. 

A payment by a third person of a less amount 
than is due upon such demand is a complete 
satisfaction of such demand whether it be uqui- 
dated or unliquidated. 

BeUhaw v. Bush, 11 C. B. 197, note; 1 Suth. 
Damages, 429; Leatfitt v. Morrow, 6 Ohio St 71; 
2 Pars. Cont 586, 541, 561; Brooki v. WJiite, 2 
Met 288. 

A person competent to make a contract is 
competent to release It. 

Def)dinY. Rigoebee, 4 Ind. 464; OaninY, Bur- 
ton, 8 Ind. 69; Alexander v. Frary, 9 Ind. 481. 

An act of a director of a board, with knowl- 
edge of his acts by the board, whether he be 
autnorized by fonnal meeting and resolution or 
not is binding upon the corporation. 

Holme$ V. Board of Trade of Kansas City, 81 
Mo. 148; Seott Y.R.R. Co. 86 N. Y. 200. 

Tacit consent or acquiescence of the principal 
may be deduced from the usual habits of trans- 
acUng business. 

Story, Ag. g§ 95, 260; Edwards v. Thomas, 66 
Ho. 468. 

A party cannot be permitted to perform a 
compromise in pai^ and repudiate ft in part 
He cannot enjoy the fruits of the agreement 
and repudiate the agreement itself. 

Reid V. Mibbard, S Wis. 176; Ecant t. WeUs, 
22 Wend. 824. 

Whatever a corporation can authorize its of- 
ficers to do it can ratify when done. 

McLaughlin v. Detroit d M, R. R Co. S 
Mich. 100; MiddUUm t. Kanaas City, ete.R. R. 
Oo, 62 Mo. 579. 

Unauthorized acts of agents may be given the 
f OTce of precedent authority by the ratification 
of their corporations. 

Chouteau v. Allen, 70 Mo. 290; WaUttrY. Do^ 
iroit Transit R Co, 47 Mich. 888; Dunn v. 
Hartford dtW. HarseR R. Co, 48 Conn. 484. 

A principal who neglects promptly to dis- 
avow an act of his agent by which tne latter 
had transcended his authority makes the act 
hiaown. 

Green's Brice, Ultra Vires, 562-564; Kelsey 
T. Nat, Bank, 69 Fa. 426; Bredin y. Dubarry, 
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14 Serg. & R 80; Cordon v. Pre^n, 1 Watts^ 
887; Sank of Pa. v Reed, 1 Watts, ft B. 
101. 

Repudiation must be done, if at aU, within a 
reasonable time after the performance of the 
act sought to be repudiated. 

U. S, RoUing Stock Oo. y. Atlantic dkO.W.R 
RCo,U Ohio St 450. 

When the principal is informed of what has 
been done he must dissent and give Jiotice of it 
promptly. If he does not, his assent will be 
presumed. 

Bank of Pa, v. Reed, supra; Dunn v. Hart' 
ford df W, Horse R, R, Co, 48 Conn. 484. 

Mr, Justice Miller delivered the opinion of 
the court: 

This is a writ of error to the Circuit Court 
of the United States for the District of Kansas. 

The plaintiff in error, which was also the 
plaintiff below, is a corporation existing under 
the laws of Indiana, and doing business in that 
State. The defendant in error is a corporation 
of the State of Kansas. The latter Company, 
while building its railroad, contracted, on the 
8th day of October, 1881, with the former for 
the purchase of iron rails. The contract was 
for ten thousand tons, \o be delivered, during 
the period between October and June inclusive, 
on board of the railroad cars at Indianapolis. 
A Jurv was waived and the case was tried be* 
fore the court, which made a finding of facts 
on which it declared the law to be for the de- 
fendant, and rendered judgment accordingly. 

During the trial theoefendant Company pro- 
duced a release, apparentlv executed by the 
pluntiff Company, from we obligation of the 
contract to receive and pav for the iron, except 
so far as it had been fulfilled; and upon tiie va- 
lidity of this release the decision depends. 

It appears from the facts found by the court 
that tine plaintiff was in the habit of receiving 
payment for iron delivered, by drafts on the 
defendant, payable in New York, and that Mo- 
ran Brothen were the financial agents of the 
defendant, through whom such payments were 
made; that drara to the amount of $54,000^ 
were due on the 4th day of October, 1882, and 
the Company, being hard pressed for money, 
asked an extension of payment, which was 
ffranted for four months; that when these 
oiafts again fell due they were protested for 
nonpayment, and the defendant Company waa 
insolvent, which fact was well known to the 
plaintiff. It appeare, also, that Mr. Thomas, 
who was the treasurer of tne plaintiff Compa- 
ny, visited New York and called upon the firm 
of Moran Brothers, at whose banking house 
said drafts were payable, and endeavored to 
induce them to pay the drafts, but that Moran 
Brothers, who haa no funds of the defendants 
at the time, declined to do so, but finally said: 
"We, Moran Brothere, will pay these drafts if 
you will sign a release for me balance of the 
contract" To this Mr. Thomas replied that 
he was not authorized to execute such a release; 
but he communicated with Mr. Jones, who waa- 
the president and superintendent of the Com- 
pany, and obtained from him authori^ to ac- 
cept the money and sign the release. This was 
aocordinely done, the release being dated "New 
York, 8th February, 1888." and signed "In- 
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It is said bj the plaintiff that Mr. Thonas 
bad no sathority to execute this release, or to 
(t58] make this contract, and therefore it is void. 
Bearing upon this proposition it is found as a 
matter of fact by the court that Mr. Jones was 
president and Mr. Thomas treasurer at the 
time of this transaction. The original contract 
for the sale of the lion is executed by Mr. 
Jones, as president, without the seal of the 
Company; and there is no evidence of any res- 
olution of the board of directors authorizing 
nr approving that contract. The by-laws en 
the plaintiff Corporation, <is the court finds, 
declare that the superintendent, who in this 
case was Mr. Jones, "shall have charge of the 
works, property, and operations of the Compa- 
ny, and shall employ all operatives and certify 
all wages due and other eiqpenditures to the 
secretary, * * * and shall, with the approval 
of the president, buy and sell material and 
make all contracts for thesame* and for work," 
etc. And the court further finds that under 
this by-law Mr. Jones had the power to buy 
and sell material, and to make aU contracts for 
the same. Another bv-law declares that "The 
superintendent and aU other persons shall in 
all cases be subject to the control of the board 
of directors, in everything where the board shall 
elect to exercise such control," and the court 
finds that in the making of tiie original con- 
tract sued on, and in the extension of the 
time for the payment of drafts, as hereinafter 
mentioned, the ooaid of directors of plaintiff 
did not at any time or in any way elect to ex- 
ercise the control over its officers given said 
board by said by-laws 

The court further finds "That, after the re- 
turn of Mr. Thomas from the Citv of New 
York to Indianapolis, some time m Miot^h, 
there was a meeting of the board of direc^tors 
of plaintiff, at which the validity of the re- 
lease executed bv Mr. Thomas was discussed, 
\mi the records do not show that at that par- 
ticular meeting any definite action was taken; 
that the directors at that meetfaig did in fact 
asree to submit the question to counsel of 
plaintiff, let him invemgate it, and thai act 
upon his advice: that about two .vears after 
this meeting, and a year and a half after this 
suit was commenced, a nunc pro tune entry 
was made upon the records of plaintiff of the 
proceedings of plaintiff's board of directors, 
which showed a repudiation upon the part of 
r«KAi ^'^ board of directors of the release so exe- 
L»59j cuted, and that this suit was originaUy insti- 
toted in this court at the first term hcoeof after 
the execution of the-rdease." 

We concur with the court below, thaton the 
facts thus stated the release was a valid release. 
Its execution was of that class of business 
whidi, under the bv-laws of the Corporation 
and the course of business between these 
parties, had been confided to thepresident and 
superintendent, both of which offloes were held 
by Mr. Jones. The direction given by Mr. 
Jones to the treasurer, Mr. Thomas, both of 
whom were also directors in the Corporation, 
was within the line of his authority. He had 
under this same authority, without any express 
resolution or (ratification of the board of di- 
lectors, made the contract on which this suit 
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is brought; and it would seem that, not befaig 
under seal, a simple contract concerning the' 
ordinary business of the Company, the same 
power which enabled him to make it was suffl* 
cient to enable him to release it,unless the power 
had been withdrawn. 

Another principle leads to the same result. 
These by-laws show that the board of directors 
retained the power in their hands to control the 
president and superintendent in any transac- 
tion, whenever it was thought proper to do so. 
This matter was reported to the dircKStors; they 
had a meeting upon the subject some six weeks 
after the whole wing had been consummated, 
and after they had received the benefit of the 
release by the payment of their drafts. The 
rule of law upon the subject of the disaffirm- 
ance or ratification of the acts of an agent re- 
quired that if they had the right to disaffirm it 
uiey should do it promptly, and if, after a rea- 
sonable time they aid not so disaffirm it, a rati- 
fication would lie presumed. In regard to this 
it appears that the board, when notified of 
what had been done by their agents, did not 
disaffirm their action at that time, but that the 
act or resolution of disaffirmance was passed 
about two years after notice of the transaction, 
and that if the suit brought in this case can be 
considered as an act of disaffirmance ft came 
too late, as it was commenced some six months 
after they had knowledge of the release. As 
was stated in the somewhat analogous case of 
the Twin Lick OU Oo. v. Marbwry, 91 U. S. 
592 [28:881], "The authorities to the pofait of 
the necessity of the exercise of the right of re- 
scinding or avoiding a contract or transaction 
as soon as it may be reasonably done, after the 
party, with whom that right is optional, is 
aware of the facts which gave him that option, 
are numerous. * * * The more important are 
as folkyws: BadgerY. Badaer, 69 U. S. 2 WaU. 
87 [17^8^; Harwood v. ^ iZ. O?. 84 U. 8. 17 
Wall 78 0^1:5681; Ma/nh v. Whitmcre, 88 U. 
8. 21 Wah. 178 [22:482]; Hgen v. Pike, 8 CI. 
& Fin. 650; Wentuxyrth v. iXayd, 82 Beav. 467; 
FoUanAe v. KiU/reth, 17 Dl. 522." 8ee also 
OMMninff Coy, J^ntUmal Bank, 96 U. 8. 640 
[24:648]; Law v. Oron, 66 U. S. 1 Black, 588 
[17:185]. 

It is said that the release was without con- 
siden^on, because Moran Brothers had the 
means in their hands to pay thedrafts,— of the 
property of the defendants; but we think the 
flB^g of facts clearly disproves that; indeed, 
the court found, as a matter of fart, that the 
defendants were then insolvent, and that Mo- 
ran Brothers had no funds in their hands out 
of which they could have paid the drafts. It 
is obvious, therefore* that the consideration for 
this release was the voluntary payment by Mo- 
ran Brothers of the existing protested drafts of 
the plaintiff Company out of their own means 
and not out of the means of the defendant Cor- 
poration. We think this was a sufficient con- 
sideration to support the release. 

The judgment of the Circuit Court i$, there- 
fore, affirmed, 
Trueoopj. Test: 

James H. HcKenney , CSerk, Bu^ Courts U. a 
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MAN, GODCHAITX 4i CO., Composed of 
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B. CAIN, Xxr. and Ezix of Bucubl 
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IN ERROR to the Supreme Court of theState 
of Louiaiana. Reported below, 8B La. Ann. 
S31. Jffimud. 

The history and facts of tbe case appear In 
Uic opinion of the court. 

Jfeun. John H, K«iui&rd and WiUiam 
WtTt Howd, for plaiotifts in error. 
Mt. Ova A. BreKiUf tor defendaaU in 



Mr. Jvttiee Bradlejr delivered the oploloi 
of the court: 

These are suitaon iDjiinc^on bonda gJTeo by 
the ploiDtlSs in error toliiOffifeodaiits in error, 
lespecdTely, Frledlaader beioK a surety. 

On the ESthof January, 1874, HeyenA Levi, 
Lehman, Godchauz 8c Co. and Michael Frank 
Died a petition in tbe District Court of ttie 
United States for the District of Louisiaaa to 
haTo their alleged debtors. Block Brothers, e. 
firm oomposed of Slmou and Joseph Block, de- 
<dBr«d bankrapta: and tlia petition charged, 
•nODnt other tbbfiB, that iLe alleged baok- 
TUpts had, on tbe 9tfa of January precedinf , 
sold a certain store of goods, situated at Opel- 
«USM, to Solomoa Isaacs, tbdr brother-in-law, 
with intent to defraud tbeir creditors. At, or 
Immediately after tbe filing of the petition in 
b(uikrupU7, the petitioning creditors filed a 
apedal petition for an injunction to prevent 
uaaos nom disposing of tbe store or its con- 
tent*. A similar peUtlon was 41ed against 
Darid Block, a brother of tbe members of tbe 
tirm of Block BroUicra, alleging that the bank- 
rupts bad sold to him another store of goods 
at Opeloosas with intent to defraud their cred- 
itors. Wilts of arrest and provlsloDal seizare 
4143 



were Issued sxtkinat thobankrapM, and totato 
tlons against Solomon Isaacs and David Block, 
In accordance with tbe prayers of the aereral 
petitions. AnpllcaHons were immediately made 
by the parUesto set these proceedings aside, 
and (uoi a showing was [vesented to tbe dis- 
trict court that on the 81st of Jannaiy the fol- 
lowing order was made, to wit: 

"The rules to set aside the anen, provisional 
seizure and Injunction came up, • * ■ when, 
after hearing tbe pleadings, evidence and ai^ 
gumcnts. It la ordered by tbe coort that tbe writs 
of arrest and prorialonal (elmre be set aside, 
but that the mjatustkui be maintained on the 
oomplainlog credilon glvlnc bond and security 
to save tbe partiea barmlessirom tlie effects A 
said iDJonction in sncb sum as will be fixed 
try the conit upon ascertaining the value of the 
property, and to tbat end the putlea shall take , 
their evidence before Register Kellogg, " ' 

Evidence having been taken under tQls order, 
t'le court on the 7tb of February, 1874, made 
thefollowlDg order, to wit: 

"After hearing counsel on both sides, it is 
ordered by the court that the complaining-cred- 
itors do give bond and security in tbe sum of 
$6,000 in favor of Solomon Isaac*, and another 
bond in the sum of fl.BOO in favor of David 
Block, to save the parties bannless from the 
elTecis of the injunciion issued iu this cause." 

Bonds were accordingly given in pursuanco 
of these orders, and tbe injuDctioni were re- 
tained. Motiona to dissolve them, however, 
were pressed, snd after a larM amount of evi- 
dence bad h^n taken andlaia before the court, 
they were dissolved on the merits on the 18th 
and 20th of March, 1874. 

Tbe bonds referred to were cEecuted for the 
respective penalties required, but tbe conditions 
did not follow the precise terms of the orders. 
The lx)Dd dven to Isaacs (with which that 
fflven to Block corresponded) was in tbe fol- 
lowing words, to wit: 

"Know, all men by these presents that we, 
Meyers A Levi [Lehnian, Godchanx & Co.], 
Meyer Weill. Michael Frank, and Samuel 
Friedlander, are held and firmly bound, Joint- 
ly and severally, unto Solomon Isaac* in tbe 
■lun of $5,000, lawful money of the United 
Stales of America, to be paid to the said Solo- 
mon, etc. Dated likhFclirQary, 1974. 

Wlierrim, The said Meyers & Levi, Meyer 



tfnited Slates for the District of Louisiana, 
praylDg for a writ of injunction against tbe 
said Solomon Issacs: Now, tbe condition of the 
above obligation is that we, tbe above bouoden 
Rlevera & Levi, Mover Weill, and Michael 

Prank and , will well and truly pay to 

the'sald Solomon Isnaca, Iho defendant in sold 
injunction, ollsuch damaEesas be mav recover 
against ua in case It should be decided that tbe 
said writ of injunction was wrongfully lasued." 
Signed " Mes^f ^«>U. Jf- Frank, Lehman, 

In jannaiT, 187B, suits were brought on tbesa 
bonds by Solomon Isaacs and David Block, re- 
spectively, In the Sixth District Court for the 
Parish of Orleans, to recover the damasea sus- 
tained by reason of tbe Injunctions: and on tbo 
S0didayofMareb,187e,judgmBatwa8iatdered 
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iDfayor of Isaacs for thesum of $8,850, with in- 
teresi from iudidal demand, and costs; and oq 
the 2dd of iHoTember, 1877» jodffment was veo- 
dered in favor of Block for $l,oOO (the whole 
|)ena]t7 of the bond), with interest and oosts. 

These Judgments were severaUy appealed to 
the Supreme Court of Louisiana, aiod^ after 
much consideration were affirmed. The cases 
are now here on writs of error to the latter 
court; and the same errors are assigned in both 
cases; namely, 

Fini, The Supreme Oourt of Louisiana erred 
In subjecting the plaintiffs in error to the law 
and Jurisprodence of Louisiana, when they 
were parties to an injunction bond given in 
equity in and by order of the federal court 

Second, The Supreme Oourt of Louisiana 
erred in holding that the bond was r^pilar. 

Third, The Supreme Oourt 6t Louisiana 
erred in holding tnat an action could be main- 
tained on the bond in suit before its condition 
was broken. 

Fourth. The Supreme Oourt of Louisiana 
erred in holding that the bond in suit, con- 
strued with the order requiring it, could cover 
and bind the obligors for damages which had 
been sustained before it was given. 

For supjDortin^ the first three assignments 
of error reliance is mainly placed on the case of 
Beiny. Heath, 68 U. S. 12 How. 188 ri8:989]. 
There an injunction had been obtained in the 
Circuit Oourt of the United States for the East- 
ern District of Louisiana to suspend proceed- 
ings of seizure and sale under a mortgage; and 
to obtain the intanction the complainants were 
required, by order of the court, to give bond, 
with sureties, to answer all damages which 
the defendant might sustain in consequence of 
said injunction bdng granted, should the same 
be thereafter dissolved. The bond given was 
conditioned that the principal and sureties 
would pay to the defendant In the injunodon 
(the plaintiff in the case of seizure and sale) all 
such damages as she might recover against them 
in case it snould be decided that the said in- 
junction was unlawfully obtained; being in 
nearly the same form as the bonds now in con- 
troversy. The case proceeded to hearing, and 
a decree was made establishing the mortgage 
and dissolving the injunction, which decree 
was affirmed on appeal to this court The 
mortgage debt was over $11,000, besides inter- 
est and costs. The pn^erty mortgaged was 
sold for $7,000. Suit was then brought, in the 
san^e court, on the injunction bond, the plahit- 
iff claiming not only damages for expense and 
delay, but 10 percent per annum on the 
amount of the debt The cause was tried by 
the court without a Jurv. On the trial, the 
oourt allowed the plaintiff, in proof of damages 
sustained, to give evidence of counsel fees and 
other expenses incurred by the plaintiff before 
the injunction was issued, and of the value of 
lawvw services in this court not paid for. ai^ 
of the amount of the rents and profits of ^the 
mortgaged premises pendhif the suit; to all 
of which exceptions were taken; and Judgment 
was rendered for the penaltv or the bond, the 
oourt being of opinion that the damages rrom 
the injunciion were greater than that amount 

This court, on writ of error brought, reversed 
the judgment, Ohitf Justice Taney delivering 
the opinion. The Dond was regarded by thu 
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court as a departure from the order requiring 
it, and as being in effect equivalent to an in- 
junction bond given to suspend seizure and sale 
under the Louisiana practice, which operates as 
a security for the debt, as well as the damages 
arising from the injunction, the same as a re- 
cognizance in error in the English practice. 
Such a bond reqtdres a recovery against the 
parties before the condition Is broken; that is, 
a Jodffment for the debt in suit. This the court 
considered as entirely different from the bond 
required by a court of equity as a condition of 
granting an iniunction, and different from the 
bond reouired by the order of the oourt in that 
case, "in proceeding upon such a bond," said 
the Ohief Justice, "uie courf would have no 
authori^ to apply to it the legislative provis- 
ions of tne State. The obhgors would be an- 
swerable for any damage or cost which the ad- 
verse party sustained by reason of the injunc- 
tion, from the time it was issued until it was 
dissolved, but to. nothim; 'more. They would 
certainly not be liable for any aggravated in- 
ta'est on the debt, nor for the debt itself, un- 
less it was lost by the delay, nor for the fees 
paid to the counsel for conducting the suit" 
The Ohief Justice alK> referred to tibe fact that 
no recovery had been had asainst the parties — 
nothing but a seizure and sale of the mortgsged 
premises — and a dissolution of the injunction; 
and, therefore, as the court construed the bond, 
the contingency on which the obligors agreed 
to pay bad not happened, and the condition of 
the bond Was not broken. Under the construc- 
tion ffiven to the bond in Uiat case, the court 
coula not weU do otherwise than reverse the 
judgment of the circuit oourt. 

But, according to our view, the bonds sued 
on in the cases before us do not demand any 
such construc^on. It is plain that they could 
not be intended as securi^ for any debt or de- 
mand in litigation, but as secuHtv only for the 
damages that might be sustained by the tasoing 
of the injunctions. The condition is to pay 
"all such damages as he [Isaacs, in the one case, 
and Block, in uie otherj may recover against 
us in case it should be dedaed that the said 
writ of injunction was wrongfu lly issued." 
Recover, how? By the law of Louisiana dam- 

rmay be recovered for suing out an injunc- 
without Just cause, independently of a 
bond. FlorancB v. Niaoon, 8 La. 201. But 
tills cannot be done in the United States Courts. 
Without a bond no damages can be recovered 
at all. Without a bond for the payment of 
damages or other obligation of like effect, a 
party against whom an injunction wrongf tdly 
usues can recover nothing but costs, unless he 
can make oat a case of malicious prosecution. 
It is only bv reason of the bond, and upon the 
bond, that he can recover anything When, 
therefore, the condition of the bond in these 
cases declares that the obligors will pay such 
damages as the obligee may recover against 
them, it must mean that tke7 will pay such 
damaffes as he may recover by a smt on the 
bond Itself. Otherwise it is senseless and vain. 
Construed in this way It Is in strict conformi^ 
with the order which required it It is In this 
way that the bonds in question were finally 
construed by the Supreme Oourt of Louisiana, 
and we think that its construc^on was right. 
In its opinion in the Block due the court says: 
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"Uoder oar conitmctloQ we find do dlfferonce 
In the obllgatioii ot paitleB 'to save David 
Block hanntew from the «llecta of an Injunc- 
tion Issued against him,' and the obligation 
oontnctedlotUsbood, 'toparto David Block, 
the def endaot iu nld mjonctloD, all such dam- 



fore, hold that tl 






ply nith the condltjoo preacribed In the JidKe's 
order, and that it was a valid toDd.'*^ The 
court not onlvcoDxirued the bonds in thlswaj, 
hut decided tne cases upon this view as to Ifadr 
meaning and effect, awarding to the ptaintiSi 
resp«ctlTe)7 onlyrach damages as arose from 
tbe effects of the respective (njuDCtlons. The 
■clioiis were brought to recover such damages. 



The petttioD (n each case tet forth the facts, 
showing the Injnrles which the plalnUff ans- 
tained as the immediate resuh oi Um inji 



tloB, and based bis claim lo a recoveiT entirely 
on the damages trisbig from such lujuriee. 
The evidence wasdirected to the eet&blUbm'ent 
of these facts, and confcwmed to the allegatlona 
of the petition. The court, in Ita opinion in 
the case of David Block, after showing that 
the bond most be ocmstaiud as intended to 
cover these damages, Myi: "After a careful 
examination and considemtkin of the evidence 
in the record, we are satisfied that plaindfl suf- 
fered damages to the full extent of the amount 
allowed him bv the lower court, llie Judg- 
ment appealed from Is therefore affiimed." In 
the case of Isaacs, the ootirt atflrM reversed the 
tadgraent of the inferior tribunal, conceding 
that the order of the district court required se- 
ctnl^ for (be entlie damages, past m well u 
fntur^ but consldKlng the Dond as not flamed 
In conformity with It, and as not covering any 
damages but sodi as arose after It was given, 
aa to which there was no distinct evidence. 
8iq>poeiiig, howarer, thst danutfes might be 
reooverea against the plafntlfli at the injunc- 
tion, tndepoideatly of the bond, the court re- 
•erred to Isaacs the right to brings suit for that 
purpoae. Bnt on a rdiearlng of the case, and 
after the argument and decision In the Moafc 
CbM, tbeooartcamato a different conclusion, 
and held that the bond was in substantial con- 
form!^ with the order, and was to be construed 
as IntMided to save the parties harmless from 
the effects <d the Injunction, adopting in all 
thlnn the views ex[n«ssed in the opinion In 
the Btoek Out. It then adds: "This leaves 
open for conMdflration the question of the quan- 
tum of damages allowed bj the Judgment ap- 
pealed from. We have gone over the evidence 
on this point with care and deltberatloo, and 
rovtewed all the authorities dted'bearing on 
this pcdnt, the same in both esses, and are sat- 
Isftea that the amount awarded by the judg- 
ment is fully Justified and sustained by the 
proof and the law." The court thereupon set 
adde its former judgment and affirmed that of 
the inferior court. 

The fourth aashnunent of error Is thst the 
court eired In holding that the bond, construed 
with the order requlnng it, bound the obUcOTs 
fordamages sustained before it was given. The 



It, and read <as It should be read) In the Ugbtirf 
It The order was "that the Intunction be main- 
talned on the cnoiplafDlDg creditors giving bond 
and securitT to save the partke hannless from 
IA4 effeeU <^iaid ir^vnttttM." The Isat words 
clearly mean aU M« ^tut* of the InJniKtion. 
The condition of the bonds was lo pay "all 
such damaces as he [the obligee] mav recover 
against us to case it !<hoald be dectded that the 
said writ of injuncttou was wrongfully Issued." 
It seems plain to ub that all tbedamaget arising 
from the wrongful issue of the injunctions were 
intended to be oorered by the bond as well as 
by the order; Id other words, that the bond was 
intended and understood as a compliatice wltb 
the requiremealsol the order. Thatlsthenat- 
urnl and obvious meaning of Ila language when 
the two an read together; and the parties sfgn- 
ing the bond must be in^sumed to have been 
cognisant of the order under which it was given. 

It Is unnecessary to review the authoritiea on 
this subject. It Is undoubtedly true that a 
surely cannot be held besrond the terms or legal 
effect of his engagement; aud when that has ["*] 
respect to the conduct or fidelity of the prln- 
dpal, or to any other matter nsually eontem- 
plated as arislog in tbe future, it is to be inter- 
preted prospecflvely, and not retrospectively. 
But If, from the nature of the case, the subject 
of guaranty is a past transaction in whole orin 
part, and the languj^ of the engagement, 
taken in its natureu sense or legal at«A, is 
broad enough to cover It, snch Isjignage may 
properly be construed to do so. 

hs to tbe power of a court of equity tolmpoee 
any terms In Its discretion, as a conditton of 
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Wtta no error in Ott jvigmmU ifOu 8»- 
premt Oovrt of Lovitiana m (Ams etutt, and 
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PH(ENIX MUTUAL UPB INBORANCB [1831 
OOMPAlfT, JV. '» »▼■. 



(See 8. a Beporter^ ed. in-lR J 



Lfflinturanee — applieation — inw>. ,.._.. 
— iraiefr of enaction — aceeptanet tf premium 
lu—gmerat niUt—rtpretsntatumt tftutured, 
not Oi» txmtiderationforpromiie t^inturvr — 
praeUee — MU of exeeptiont. 



18601 



Fbxekix Hittdal Lmi lira. Co. t. Radddt. 



18S-lfr 



4 Tfaiiooiirl onnot ow Mte r m ex ceptton toan 
inBtraoaoii wbere there is nothing In the Mil of ez- 
ceptiont to ■how what ma i>rona, or what aaj ot 
theerMenoe tended to prove. 

fi. ms oourt atronff ly oondenina the praotioe of 
naking the entire ohane to the jior/ a part of the 
tkUl of ezoeptlona. 
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The blatoiy and futi of thecaae appear in 
the opInioD A the ooint 
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There was a fatal ^ailanoe between the dec- 
laration of the defendant in error and his proof. 
The consideration of a contract mnsi be proved 
asaU^ged. 

Woodruff Y, Wantworih, 188 Mass. 809; Stone 
T. White. 8 Gray, 604. 

Qnestlon 28 consists of four inteirogatories, 
grouped closely togetherand all relating to one 
topic. The answer, as given, purports to be a 
reply to the whole inqtury, and occupies snb- 
stantiaUy the whole space oppodte said ques- 
tion. "FtSrlj constroea, it means that no appli- 
cation has oeen made to this or any other 
company, except to the Equitiible Life Asspr- 
anoe Society for $10,000, which has been ac- 
cepted. 

See Oaeenaae y. Britith Amir. Oo. 6 O.B.N. 
8.487; 8. 0. on appeal, 89 L. J. 0. P. 160. 

Where the parties have stipulated that the 
contract shall be void If the statements are un- 
true, the only question to be decided is, Are the 
statements true, or false? 

TJumvpeon y. Weeme, L. R. 9 App. Cas. 671; 

" Y. I4fe Ifu. a>. 89 U. a 28 WaIL47 




kjBtnaLifelne. €h.Y.I^nee,inXJ. S. 
I: 401); Ine. Oo. y. Tr^, 104 U. 8. 197 
<96:706). 

Statements concerning prior Insurance and 
prior rejected applications are materiaL 

See Carpenter v. Providence, etc Ine. Oo. 41 
U. S. 16 Pet 496 (10: 104$; L&ndon Aemranee 
y. Maneet, L. R 11 Gh. D. 868; MeDonald y. 
Law Unionlne. Cb. L. R. 9Q. B. 828; Bdin^cn 
y. JBtna Life Ine. Oo. Tt N. Y. 664; 8ame y. 
Bame, 100 N. Y. 686. 

The willful suppression of the facts touching 
the prior insurance and the prior rejected applT 
cations vitiated the poli<7. 

J\ondon Aeeuranee v. JfaneeL L, R 11 Oh. D. 
868; mvaa v. Oefveti, L. R. 6 6. B. D. 222; JT- 
Lanahan y. Uniwreal Ine. Cb. 26 U. 8. 1 Pet 
170 (7: 99). 

Question 28 is prolonged into four clauses, for 
the purpose of calling the attention of the ap- 
plicant to the several points on which informa- 
tion is desired. As grouped together, and 
spaced, and ruled with lines. It does not call 
for four separate answers, but rather for one 
answer that shall cover and reply to aU the 
dauses. 

Moulor v. Ine. Oo. 101 U. 8. 708 (25: 1077). 

Meeere. Robert M. Morse» Jr., andTm. 
M. Biehardeon, for defendant in error: 

The issue of a policy on an application which 
contains no answer to certain questions is a 
waiver of such answer. 

Connecticut M. L. Ine, Oo, v. Luehe, 108 U. S. 
498 (27: 800); Liberty HaU Aeeo, v. Eoueatonic 

120 U. H. 



M. F. Ine. Co. 7 Gray,261;B(mii00a v. Oonwm 
M. F. Ine. Oo. 122 Mass. 90; J9Wy. HopieeM. 
Fine. Oo. 6 Gray, 186; LorOlard Fire Ine. Oo. 
v. MeOuUoeh, 21 Ohio St 176. 

A case identical in its facts to the present one 
has been decided by the Supreme Gourt of Misi- 
issippL 

Am/er. Ine. Oo. y. Mah&ne, 56 Ifiss. 180. 

The cases Tbtons y. FitMurg M. F. Ine. Oo. 
7 Allen, 51; Brennan v. Security Ine. Oo. 4 
IMj,2M;FnekeeY.Jifancheeter, etc, Ine. Co.Z 
Fost A F. 440; London Aeewr.Oo.Y. Jfaneel, 48 
L. J. Oh. 881; Bennett v. Andereon, 1 Irish 
Jur. 245; Be General Prae. Oo. 18 W. R 896: 
are distinguished from the Mieeieeippi Oaee, and 
the case 'in suit, by the fact that althous^h In 
each several inteirogatories were grouped un- 
der one head, the answer made was not a true 
cig complete answer to any one of the separate 
intenoffatorles. 

To the same eStseX as the Mieeieeippi Oaee 
see also Oareon v. Jereeu City Ine. a».48 N. J. 
L.800. 

Mr, JueOce Gray deli^ersd the opinion of [186] 
the court: 

This was an action brought by Sewell Rad- 
din, and prosecuted by his administrator, upon 
a policy d life insurance, dated April 25, 18T3, 
the nuierial parts of which were as follows: 

" Thie policy of aeeuranee vitneeeeth. That 
the Phoenix Mutual Life Insurance Oompany 
of Hartford, Oonn. , In consideration of the rep- 
resentations made to them in the implication for 
this poUpy, and of the sum of one nundred and 
fifty-two dollars and ten cents, to them duly 
paid by Sewell Raddin. father, and of thesenu- 
annual payment of a like amount on or before 
the twenty-fifth day of April and October In 
every year during the continuance of this policy, 
do assure the Sfe of Oharles £. Raddin, of 
Lynn, in the Oounty of Essex, State of Massa- 
chusetts, la the amount of ten thousand dollars, 
for the term of his natural life." 

"This policy Is issued and accepted by tiie as- 
sured,upon tlM following express provisions and 
agreements;" namely, among others, that " If 
any of the declarations or statements made in . ^.. 
the application for this policy, upon the faith L-^^* J 
of wmch this policy is issuea, shall be found 
in any renpect untrue, this policy shall be null 
and void.'' 

The application was signed by Sewell Rad- 
din, botn for his wm and for himself, and con- 
tained twenty-nine printed "questions to be 
answered by the person whose life is proposed 
to be insured, and which form the basis of the 
contract," three of which, with the written 
answers to them, and the concluding paragraph 
of the application, were as follows; 

"10. Is the party addicted 
to the habitual use of spirit- No 
uous liquors or opium? 

"28. Has any application 
been made to this or any 
other company for aasurance 
on the life of the party? If 
so. with what result? What $10,OOO.Bqal- 
amounts are now assured on table Life Aa- 
the life of the party, and in aoiance Society, 
what companies? If already 
assured in this Company^ 
state the No. of policy? 
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*'39. Is the party and the 
applicant aware that any iin* 
true or. fraudulent answers 
to Uie above gneries, or any 
suppression of facts in regara Yes. 
to the health, habits, or cir> 
cumstances of the party to be 
assured, will vitiate the pol- 
icy, and forfeit all payments 
thereon? 

"It is hereby declared that the above are 
fair and true answers to the foregoing ques- 
tions, and it is acknowledged and agreed by the 
undersigned that this appucation sLSU form the 
basis 01 the contract for insurance, which con- 
tract shall be completed only by delivery of 
policy, and that any untrue or naudulent an- 
swers, any suppression of facts, or should the 
applicant become, as to habits, so far different 
*168] ^^ condition now represented to be in as to 
make the risk more than ordinarily hazardous, 
or neglect to pay the premium on or before the 
day it becomes aue, shall and will render the 
policy null and void, and forfeit all payments 
made thereon." 

It was admitted at the trial that allpremiums 
were paid as they fell due; that Oharles E. 
Raddin died July 18, 1881; and that at the date 
of this policy he had an endowment policy in 
the Equitable life Assurance Society for 
$10,00<), which was afterwards paid to him. 

One of the defenses relied on at the trial was 
that the answer to question 28 in the application 
was untrue, and that there was a mudulent 
suppression of facts material to the insurance, 
because the plaintiff, by his answer to that 
ouestion, " $10,000, Equitable Life Assurance 
Society," intended to have the defendant under- 
stand that the cmly application which had beeoi 
made to any other company for assurance upon 
the life of his son was one made to Uie Equitiut)le 
life Assurance Society, upon which that so- 
ciety had issued a policy of $10,000; whereas, in 
fact the plaintiff, withm three weeks before the 
application for the policy in suit, had made ap- 
plications to that society and to the New York 
Life Insurance Company for additional insur- 
ance upon the son's life, each of which had been 
declined. 

The defendant offered to prove that the two 
other applications were made and declined as 
alleged, and that the facts as to 'the making and 
the rejection of both those applications were 
known to the plaintiff, and intentionally con- 
cealed by liim, at the time of his application to 
the defendant; and upon these offers of proof 
asked the court to rule: first, that the answer to 
question 28 was untrue, and therefore no re- 
covery could be had on tfais policy; second, that 
there was a suppression of facts oy the plaintiff, 
and therefore he could not recover; and third, 
" that the answer to question 28 must be con- 
strued to be an answer to all the clauses of that 
question, and as such was misleading, snd 
amounted to a concealment of facts which the 
defendant was entitied to know and the plaintiff 
rifiM ^^ bound to communicate." 
LAovi -Q^^ 11^ court excluded all the evidence so 
offered, declined to oive any of the rulings 
asked for, and ruled '"that if the answer to one 
of the interrogatories of question 28 was true, 
there would be no breach of the waritm^; thai 
the failure to answer the other interrogatories 
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of question 28 was no breach of Ihe ootatract; 
and that if the Company took the defective ap- 
plication, it would be a waiver on their part of 
the answers to the other interrogatories of that 
question." 
The Jury having returned a verdict for the 

Slaintiff in tiie full amount of the policy, the 
efendant's exceptions to the refusal to rule as 
requested and to the rulings aforesaid present 
theprindpal Question in the case. 

Tne rules ox law which govern the decision 
of this question are well settled, and the only 
difficulty is in applying those rules to the facts 
before us. 

Answers to questions propoimded by the in- 
surers in an application for insurance, unless 
they are clearly shown by the form of Uie con- 
tract to have been intended by both parties to 
be warranties, to be strictiy and literally com- 
plied with, are to be construed as r^niesenta- 
tions, as to whidi substantial truth in every- 
thing material to the risk is all that is required 
of the applicant. McuIoty. American Ins. Co, 
111 U. ¥. 885 [28:4471; GampbeU v. New En- 
((tand M, L, In$. Co, 08 Mass. 881; Thormon v. 
weefM, App. Cas. 67L 

The misrepresentation or concealment by the 
assured of any material fact entitles the insurere 
to avoid the poAicy. But the parties may by 
their contract make material a fact that would 
otherwise be immaterial, or make immaterial 
a fact that would otherwise be material. 
Whetiier there is other tosuranoe on the same 
subject, and whether such insiuunce has been 
applied for and refused, are material facts, at 
least wheal statements regarding them are re- 
quired by the insurere as part of the basis of 
ine contract Carpenter v. Protidenoe WaeK- 
ington ln$. Co. 41 U. 8. 16 Pet 495 [10:1044i; 
MPrtee v. Ltfe Ins. Co, 89 U. 8. 22 WalL « 
r^:888]; Anderson v. Fitzgerald, 4 H. L. Cas. 
4MiMaedonald v. Law Union Ins. Cb. L. R. 9 
Q. B. 828; EdingUm v. JBtna Life Ins, Co. Tt 
N. T. 664; and 100 N. T. 586. 

Where an answer of the applicant to a direct 
question of the insurere purports to be a com- 
plete answer to the question, any substantial 
misstatement or omission in Uie answer avoids 
a policy issued on the faith of the application. 
Gazenave v. British Equitable Assur. Co, 29 
Law Jour. N. 8. C. P. 160, afiirminff 8. C. 6 
C. B. N. 8. 487. But where upon the face of 
the application a question appean to be not 
answered at all, or to be imperfectiy answered, 
and the insurers issue a poucj without further 
inquiry, they waive the want or imperfection 
in the answer, and render the omission to 
answer more fully immaterial . ConneeHcui M, 
L. Ins, Co. V. lAichs, 108 U. 8. 498 [27:8001; 
HaU V. PeopU*s M. F. Ins, Co. 6 Gray, 185; 
LfyrilUvrd Ins, Co. v. McCulloeh, 21 Ohio 8t 
176; Americanlns. Co. v. Mahone, 56 Miss. 180; 
Carson v. Jersey City Ins. Co. 14 Yroom^ 800; 
15 Yroom, 210; Lebanon M, Ins. Co, y. Kepler^ 
106 Pa. M 

The distinction between an answer appa- 
rentiy complete, but in fact incomplete and 
therefore untrue, and an answer manifestly in- 
complete, and as such accepted by the insurers, 
may be illustrated by two cases of fire insur- 
ance, which are governed by the same rules in 
this respect as cases of life insurance. If one 
applying for insurance upon a building againsi 
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flz6 li Mked whether the proper^ li Inoom- 
beredt ind for what amount, and mbit answer 
^Hadoies one mortgage, when in fbct there are 
two, the policy liwued thereon is avoided. 
Tatone t. FltMurg In$, Oo. 7 Allen, 61. Bat 
if to the same ouestion he merely answers that 
the property is incumhered, without stating the 
amount of incumbrances, the issue of the policy 
without further inquiry is a waiver of the omis- 
sion to stfttc the amount IfiehoU v. FayetU M. 
F, IfiM, Co, 1 Allen, 68. 

In the contract before us, the antwen in the 
application are nowhere called warranties, or 
inade part of the contract. In the policy those 
answers and the concluding paragraph of the 
appUcatibn are referred to only as " the deda- 
rauons or statements upon the faith of which 
this poli<7 is issued;" and In the concluding 

Saragraph of the application the answers are 
eclarea to be '^air and true answers to the 
foregoing questions," and to "form the basis of 
the contract for insurance." They must there- 
fore be considered, not as warranaes which are 
[ 191 ] part of the contract, but as representations col- 
lateral to the contract, and on which It is based. 

The 28th printed question in the application 
consists of four successive interrogatories, as 
follows: "Has any application beoi made to 
Uds or any other company for assurance on the 
life of the party? If so, with what result? 
What amounts are now assured on the life of 
the party, and in what companies? If already 
assured in this company, state the Na A 
policy." The only answer written opposite 
this question is "$10,000, EquiUble life As- 
surance Society. ** 

The question being printed in verv small 
type, the answer is written In a single hne mid- 
way of the opposite space, evidently in order 
to prevent the ends of the letters from extend- 
inff above or below that space; and its position 
wHh regard to that space, and to the several in- 
terrogatories combined m the question, does 
not appear to us to have any bearing upon the 
construction and effect of the answer. 

But the four interrogatories grouped together 
In one question, and all relating to the sublect 
of other insurance, would naturally be under- 
stood as all tending to one object: tlie ascertain- 
ing of the amount of such insurance. The an- 
swer in its form is responsive, not to the first 
and second interrogatories, but to the third 
interrogatoiy only, and fully and truly an- 
swers that interrogatory by stating the existing 
amount of prior insurance and in what com- 
panv, and thus renders the fourth interrogatory 
Irrelevant If the insurers, after being thus 
truly and fully informed of the amount and the 
plnce of prior insurance, considered it material 
to know whether any unsuccessful appUcations 
had been made for additional insurance, they 
should either have repeated the first two inter- 
rogatories, or have put further questions. TIm 
le^ effect of issuing a policy upon the answer 
as it stood was to waive their right of requir- 
ing further answers as to the particulars men- 
tioned in the 28th qoestlon, to determine that 
It was immaterial, for the purposes of their con- 
tract, whether any unsucce«ful applioatlGns 
had been made, and to estop them to set up 
the emiwioii to disdose sudi applicationa as a 
192] CXDund for aivoiding the policy. The insorers, 
Eavlag thus eoochisively elected to treat that 
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omission as immaterial, oould nol •llvwards' 
make it material by proving thai ft was Inten- 
tional. 

The case of London Aaurance v. Man$a, L. 
R. 11 Oh. D. 868, on whfch the insureis rehed 
at the argument, did not arise on a qnestion 
including several interroffatories as to whether 
another application had been made, and with 
what result, and the amount of existing insur- 
ance, and in what company. But the applica- 
cation or proposal containol two separate ques- 
tions: the first, whether a uroposal had oeen 
made at any other office, ana, if so, where; the 
second, whether it was accepted at the ordinary 
premium, or at an increased premium, or de- 
clined; and contained no third que^on or 
interrogatorv as to the amount of ezistinff in- 
surance, ana in what company. The nngle 
answer to both questions was, " Insured now 
in two offices for £16,000 at ordinaiy rates. 
Policies effected last year." There being no 
specific interrogatoiy as to the amount of ex- 
isting insurance, that answer oouM apply only 
to the question whether a proposal had been 
made, or to the question wheuer it had been 
accepted, and at what rates, or dedhied; and as 
applied to either of those questions ft was in 
fact, but not upon its face, incomplete and 
therefore imtrue. As applied to the first oues- 
tion, it disdoeed only some and not all of the 
proposals which had In fact been made; and as 
applied to the second question, it disclosed 
only the proposals which had been accepted, 
and not those which had been declined, though 
the question distinctly embraced both. That 
case is thus clearly distinguished in Its facts 
from the case at bar. So much of the remarks 
of Sir George Jessel, M. R, in delivering Judg- 
ment, as implies that an insurance company is 
not bound to look with the greatest attention 
at the answers of an appU^t to the great 
number of questions framed by the company 
or its agents, and that the intenttonal omission 
of the insured to answer a question put to him 
to a concealment which will avoid a ppUcy 
issued without further inquiry, can hardly be 
reconciled with the uniform current of Ameri- 
can decisions. 

For these reasons, our conclusion upon this 
branch of the case is that there was no error, of 
which the Ck>mpanv had a right to complain, 
either in Uie refusals to rule, or in the roUngs 
made. 

Another defense relied on at the trial was 
that After the issue of the policy Charles E. 
Raddin became, as to habits of using spirituous 
liquors, so far different from the oonaition he 
was represented to be in at the time of the ap- 
plication, as to make the risk more than (ordi- 
narily hazardous, and thus to render the policy 
null and void. 

The bill of exceptions, after showing that in 
support of this defense the defendant intro- 
duced evidence which it is now unnecessary to 
state, because the exception to Its admission 
was abandoned at the argument, contains this 
statement: "In rebuttal of the foregoing defense 
of change of habits on the part of the assured 
after the issuing of the pdicy, the plaintiff not 
only denied the fact, but offered evidence tend- 
ing to show that the defendant was informed 
of such change In habits prior to Its receipt of 
the last prenuum, and that it gave no notice 
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lu Sewell RaddiD of its Inteotion to oanoel tbe 
poUiew, Eytdence to the contrary was intTO- 
dnoea by the defendant; and the queatlona of 
change of habito, knowledge thereof by the 
Company, notice to Sewell Kaddin, receipt of 
premium after knowledge, and waiver, were 
all aubmitted to the Jury/' 

The whole charge to the jury ia made part 
of the bill of exceptions, in accordance with a 
practloe which Uiu court for more than half a 
century lias emphatically condemned, and has 
by repeated decisions, as well as by express 
rule, constantly endeayored to suppress. As 
lon^affo as 1822, Mr. JitaUee Story, speaking for 
the whole court, said: " The chai^ is spread 
in extenio upon the record, n practice which is 
unnecessary and inconvenient, and may give 
rise to minute critidsms and observations upon 
points incidentally introduced, for purposes of 
argument or illustration, and by no means es- 
Fential to the merits of the case." Ex>an$ v. 
KaUm, 20 U. 8. 7 Wheat. 856, 426, 427 [5: 472, 
489, 4901. Opinions to the same effect have 
l)een delivered in many later cases. Canter v. 
Jaekaan, 29 U. 8. 4 Pet 1, 80, 81 [7: 761, 789]; 
Bx parte Crane, 80 U. S. 5 Pet. 190 [8: 921; Can- 
ard y. Padflolne. Co. 81 U. 8. 6 Pet. 262, 2iS0 [8: 
892, 898]; liagniae v. Thompeon, 82 U. 8. 7 Pet. 
848, 890 [8: 709, 728]; Oregg^f. Sayre, 88 U. 8. 8 
Pet 244, 251 [8: 982, 9851; Stimpmm v. Weet- 
cheeter R,B.(Jo.U U. 8. 8 How. 558 [11:7221; 
Zeller v. Eekert, 45 U. 8. 4 How. 289, 297 [11: 
£194] 979^ 982]; U. S. v. Rindekopf, 105 U. S. 418 [26: 
11811. And in 1882 this court adopted a rule, 
which, with slight verbal changes, has ever 
since remained m force, by which it was or- 
dered, not only that the judges of the circuit 
and district courts should not allow any bill of 
exceptions containinff the charge of the court 
at large to the jury in trials at common law, 
upon any ground of exception to the whole of 
such charge; but also "that the party excepting 
be reauired to state distinctly Uie several mat- 
ters of law in such charge to which he excepts; 
and that such matters of law, and those only 
be inserted in the bill of exceptions, and allowea 
by the court" Rule 88 of 1882, 6 Pet iv. and 
*1 How. xxxiv; Rule 4 of 1858 and 1884, 21 
How. vi, and 108 U. 8. 574. 

The disregard of this rule has caused the 
principal embarrassment in dealing with the 
question now under consideration. 

The substance of the instructions to the jury 
on this part of the case was as follows: The 
judge directed the jury that if they should find 
that the assured was addicted to the habitual 
use of spirituous liquors at the date of ti^e pol- 
icy, or his habits afterwards changed in this re- 
spect flo as to make the risk more than ordina- 
rily hazardous, they would consider whether 
there had been a waiver on the part of the In- 
surance Ck>mpany. The judge then told the 
jury that the plaintiff not only claimed that 
any misrepresentation as to the habits of the 
assured, or failure to inform the Ck>mpany 
of a change in those habits, had been wfdved 
by the Ck>mpany by accepting payment of a 
premium on or about April £5, l&l, after it 
tiad knowledge of the habits of the assured, 
or of the change in those habits; but further 



*For rules complete to January 7. 1884, see Book 
ao, this editton, page SOI. [Bd.] 



claimed that mere silence of the Oompau>, 
after Imowledge of such change in oabita, 
was a wdver oi the violation of the provision 
of the policy. And the judge did charge the 
lury upon both the supposed ffrounda of waiver, 
instructing them that if the defendant had 
knowledge of ^e change in the habits of the 
assured Mfore receiving the premium of April 
25, 1881, the acceptance of that premium would 
be a waiver, whidi would estop the Company 
to set up that the policy was forfeited for a 
breach or that provision; and further instruct- 
ing Uicm that if the Company, having knowl- ^ .|^k| 
edTO of the change in the habits of the assured, t -^ ■'^ J 
dia not give notice to the plaintiff of that change, 
and he was prejudiced in any way by the fail- 
ure of the Company to give such a notice, and 
by reason of this nlence of the Company did 
any act, or omitted to do nny act, which preju- 
diced him, there was a like waiver and estop- 
pel on the part of the Company. 

The bill of exceptions, after setting out the 
charge of the court, proceeds as follows: "To 
so much of the foregoing instructions as relat- 
ed to notice and waiver the defendant excepted, 
and asked the court to instruct the jury: 1. 
That no notice of the cancellation of the policy 
or termination of the risk was necessary, if the 
jury find the fact to be that the habits of the 
assured had so far changed from the condition 
represented to be in as to make the risk more 
than ordinarily hazardous. 2. That even if 
any notice were necessary at all under any cir- 
cumstances until the Company had completed 
its investigations. If the Company acted in good 
faith and with reasonable dispatch, they were 
not bound to give the notice; also that the re- 
ceipt of the last premium, April 25, 1881, pend- 
ing such investigations, would not amount to a 
waiver, especially if a much larger sum waa 
tender(^ back when full knowledge was had 
by the Company. The court refused these re- 
quests, and the defendant excepted thereto." 

But the bill of exceptions does not state what 
the investigations ana the tender were which 
are mentioned in the second request for instruc- 
tions, or at what time or for what purpose 
either was made; nor does it show that any evi- 
dence had been introduced of prejudice to the 
{)1aintiff in consequence of the defendant's si- 
ence, or any other evidence upon tbe quesUon 
of waiver, ex^t that already mentioned; 
namely, that •* Tne plaintiff offered evidence 
tending to show that the defendant was in- 
formed of such change in habits prior to its re- 
ceipt of the last premium, and tnat it gave no 
noace to 8ewell Raddin of its intention to cancel 
the policy." and that "evidence to the conu-ary 
was introduced by the defendant" 

It does not therefore appear that the instruo- 
tions requested, or the instructions given, ex- 
cept so far as they related to the effect of ao- 
oepting payment of the last premium with pre- 
vious knowledge of the habits of the assured, [1^6] 
had any application to the case on dial. Ex- 
cept as just mentioned, the bill of exceptions la 
in the same condition aa that of which Mr, 
Juetice Miller, delivering a former judgment 
of this court, said: "There is in no part of this 
bill of exceptions any statement of the evidenca. 
There is no statement that any evidonoe was 
offered, or that any waf objected to. With 
tbe exceptionof thereferenceto tt Inthechaiga 
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of the court, there is nothing to show what was 
piOTed» or what any of the evidence tended to 
pioye. The prayers for instruction, therefore, 
may have heen hypothetical and whoUy.unwar- 
ranted by any testimony before the Jury." 
WarUUfUfton y. MoMm, 101 U. S. 149, 151 pS: 
S48, 849]. 

It follows thai the only question upon the in- 
stmctions of the court to the jury, which is 
open to the defendant on this bill of exceptions 
Is whether, if Insurers accept payment of a 
premium arter they know that there has been 
a breach of a condition of the policy, their ao- 
ceptanoe of the premium is a waiver of the right 
to avoid the policy for that breach. Upon 
principle and authority, there can be no doubt 
that it k. To hold otherwise would be to main- 
tain that the contract of insurance requires 
tfood faith of iha assured only, and not of the 
msurers, and to permit insurers, knowing all 
the facta, to cononue to receive new benefits 
from the contract whiie they decline to bear its 
burdena. Ipttmmee Ch. v. Wdff, 95 U. S.826 
^:887]; Wing y. Eartgf, 5 D. M. & O. 265; 
Frost v. SanUoga Hut. tns, Co. 5 Denio, 154; 
Bevin v. Oonneetieui M, L. Im. Co. 28 Conn. 
244; Itmtranee Co, v. 8loekbou>er, 26 Pa. 199; 
Vi6l6 y. O&rmania In$, do. 26 Iowa, 9; Hods- 
dan V. Quardian L. ln», Co, 97 Mass. 144. 

The only objection remaining to be consid- 
ered is that of variance between the declaration 
and the evidence, which is thus stated in the 
bill of exceptions: "After the plaintiff had 
rested, the oefendant asked the court to rule 
that there was a variance between the declara- 
tion and the proof, inasmuch as the declaration 
stated the consideration of the contract to be 
the payment of the sum of $152.10 and of an 
annual premium of $304.20, while the policy 
showed the consideration to be the representa- 
tions made in the application as well as pay- 
[197] ment of the aforesaia sums of money, and that 
an amendment to the declaration was necessa- 

'; but this the court declined to rule, to which 

le defendant excepted." 

But the "consideration," in the legal sense of 
the word, of a contract is the quid pro quo, that 
which the party to whom a promise is made does 
or agrees to ao in exchange for the promise. 
In a contract of insurance, the promise of the 
insurer is to pay a certain amount of money 
upon certain conditions; and the consideration 
on the part of the assured is his payment of 
the whole premium at the inception of the con- 
tract, or his payment of part then and his 
agreement to pay the rest at certain periods 
wnile it continues in force. In the present 
case, at least, the application is coJlateral to the 
cou tract, and contains no promise or agree- 
ment of the assured. The statements in Uie 
application are only representations upon which 
the promise of the insurer is based, and condi- 
tiouM limiting the obligation which he assumes. 
If they are false, there is a misrepresentation, 
or a breach of condition, which prevents the 
obli^tion of the insurer from ever attaching, 
or brings it to an end; but there is no breach of 
any contract or promise on the part of the as- 
sured, for he has made none. In short, the 
statements in this application limit the liability 
of the insurer, but they create no liability on 
thepart of the assured. The expression at the 
beginning of the policy, that the insurance is 
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' made "in consideration of the representationt 
made in the ^>plication for this polipy^" and 
of obtain sums paid and to be paid for premi* 
ums, does not make those representations part 
of the consideration, in the technical aense, or 
render it necessary or proper to plead them af 
such. 
Judgment aMrmed. 

True copj. Test: __ 

James H. HoKenney, Olerk, Sop. Ooortt U. SL 
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JOHN K BOFINGER bt al. , Oompoaing the [198] 
Late Firm of Sttllwxll, Powbll A Com* 
FANT, AND WALKER R CARTER, Sur- 
viving Copartner of the Late Firm of Cabtbb 
& Conn, Plffs. in Err., 

e. 
JULES TUTES bt al. 

(See 8. C. Beporter'S ed. 196-flM.) 

Action on appeal bond— compromise and pag* 
ment amounting to accord and sa^itfaetion-^ 
parol evidence, inadmissible to vary written 
instruments— pleading — motion to quaslie^' 
eeution — res Judicata. 

In an action on an appeal hond it is held : that the 
Tight of the defendants to appeal from a decree 
against them, and their declaration of intention to 
do 80, created such a dispute in respect to their lia- 
bility as made it a proper subject of compromise: 
that the payment by toem of certain sums agreed 
upon as a compromise of their lial>ility amounted 
to an accord and satisfaction, and discharged theit 
liability on the bond j that parol evidence to prove 
another condition of the contract is Inadmissible : 
and that an accord and satisfaction may be pleaded 
in bar of such an action. 

[No. 185.] 
Argued Jan. U, 17, 1887. Decided Jan. 31. 

1887. 

IN ERROR to the Circuit Court of the United 
States for the Eastern District of Louisiana. 
Affinned, 

The history and facts of the case appear in 
the opinion of the court. 
Mr. O. B. Sanaum, for plaintiffs in error. 
Mesnrs. Richard H. Browne* Gliarles E. 
Sdimidt and Charles B. Singleton, for defend- 
ants in error. 



I Mr, Justice Matthews delivered the opin- 
ion of the court: 

j In a maritime cause of collision arising on 
the waters of the Mississippi River, the owners 
of the steamboat Sabine filed their libel in the 
District Court of the United States for the 
Eastern District of Louisiana, against the steam- 
boat Richmond, to recover damages for the loss 
alleged to have been occasioned by the fault of 
the latter. The owners and claimanta of The 
Richmond, being the plaintiffs in error in this 
cause, defended against the libel filed by the 
owners of The Sabine, and also filed a cross 
Ubel, alleging damage to The Richmond in the 
collision called by the fault of The Sabine, 
and claiming damages therefor. A decree was 
rendered in this cause June 5, 1878, against the 
steamboat Sabine and her owners, Sarah C. 
Shirley, R F. Fuller, and America B. Selby, 
and Nathaniel C. Selby, her husband, together 
with Alfred Moulton, Charles Cavaroc, Jules 
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Tayes, and AchlDe Chlapella, the four last 
named being sareties for the owners of The 
Sabine in a bond for the sum of $8,000, condi- 
tioned to pay any damages adjudged in favor 
of the owners of The Richmond as cross libel- 
ants in the suit, which the libelants had been 
required by the court to give. The amount of 
the decree against the owners of The Sabine, as 
principals was $9,750 damages, besides costs, 
and against euch of the four named sureties the 
sum of $2,000; that being the amount limited 
in the obligation as the several liability of each. 
From this decree all the parties appealed to 
the Circuit Court of the United States for the 
Eastern District o f Louisiana. For the purpose 
of perfecting the appeal. Fuller, Moulton, Ca- 
▼aroc, Tuyes, and Cniapella executed and filed 
an appeal bond in the sum of $20,000, the con- 
dition of which was that If they should pros- 
ecute their appeal to effect, and answer all 
damages and costs, and satisfy whatever judg- 
ment might be rendered against them if they 
failed to make their appeal good, the obligation 
should be void; and on this bond J. W. Hinks 
and Pierre S. Wiltz, two of the defendants in 
error, were sureties each In the sum of $6,000. 
The cause was heard on this appeal in the cir- 
cuit court on the 11th of March, 1876, when a 
decree was rendered in the cause, dismissing 
the original libel, maintaining the cross libel, 
and condemning the origii^ libelants, the 
owners of the steamboat Sabine, together with 
their sureties in the oiidnal bond of $8,000, 
viz., Moulton, Cavaroc, Tuyes, and Chiapella. 
to pay to the owners of the steamboat Rich- 
mond as damages the sum $7,892.60, with costs. 
The decree of tne circuit court as against Moul- 
ton, Cavaroc, Tuyes, and Chiapella, sureties 
as aforesaid, was several as against each in the 
sum of $2,000, that bdng the amount for which 
1 200 ] they respectively bound themselves. I>Vom this 
decree of the circuit court the owners of the 
steamboat Sabine, the original libelants, together 
with the Merchants' Mutual Insurance Com- 
pany, the Mechanics and Traders Insurance 
Company, the Factors and Traders Insurance 
Company, the New Orleans Mutual Insurance 
Company, the Sun Mutual Insurance Com- 
pany, the New C^leans Insurance Association, 
the Crescent Mutual Insurance Company, and 
the Commercial Insurance Company, all which 
insurance companies were libelants and In- 
lervenors in certain other similar causes con- 
solidated with that of the original Mbel of the 
owners of The Sabine agunst The Rich- 
mond, Joined in an appeal to the Supreme 
Court of the United states from the several 
decrees rendered in the consolidated causes, in- 
cluding that in which the present defendants 
in error were parties. The bond given for the 
prosecution of that appeal to the supreme court 
was in the sum of $500. and did not operate as 
a 9uper9edeai. The defendants in error in this 
cause were not parties to this appeal. The ap- 
peal from the decree of the circuit court was 
heard at the October Term, 1880, of the supreme 
court, when it was ordered and decreed that 
the decree of the circuit court appealed from 
should be and the same was affirmed. Subse- 
quently an execution was issued on the decree 
of the circuit court, running against Moulton, 
Cavaroc, Tuyes, and Chi^;^a, for the sum of 
$7,892.60 with interest at 6 per cent per annum 
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from March 11, 1876, and costs. Motions were 
made on May 8, 1881, on behalf of Moulton and 
Tuyes, defendants in that execution, to quash 
the same on the ground that Uie said decree, 
as against each of the said sureties, had been 
satiSed and discharged. These motions came 
on to be heard Jime 16, 1881, on consideration 
whereof they were allowed, and Uie writ of 
fieri facias quashed, and the marshal ordered 
to desist from any further proceedings there- 
imder. 

The plaintiff^ in. error thereafter, on the 7th 
of March, 1882, beinff the owners of the steam- 
boat Richmond, or ttielr representatives, com- 
menced this action against the defendants in 
error as parties to the appeal bond given for 
the prosecution of the appeal from the original i ^^I ] 
decree of the district court to the circuit court. 
The defendants rely upon two defenses: 1, that 
the matters in controversy were flnaDy adjudged 
in their favor by the circuit court on the motion 
to ouash the execution issued against them on 
its decree, so as to constitute an estoppel upon 
the principle of ret judicata; 2, that the decrees 
of the circuit court against them respectively 
were discharged by payments made and ac- 
cepted in full satisfaction thereof, by way of 
compromise, prior to the appeal taken bv the 
other parties to the Supreme Court of the 
United States. The cause came on to be heard 
before the circuit court on May 29, 1888, when 
the parties, having duly waived the hiterven- 
tion of a jury, submitted the cause to the court; 
on consideration whereof the ooiut rendered 
judgment in favor of the defendants. The ob- 
ject of the present writ of error is to reverse 
that judgment 

It appears from the bill of exceptions taken 
on the trial that the pUdntifb below, to main- 
tain the issues on thdr part, put in as evidence 
in said cause the appeal bond, decree and final 
judgment, and the mandate of the Supreme 
Court of the United States, as the same are de- 
scribed and referred to in the plaintiffs' petition^ 
and also the amount of costs taxed in the caus& 
amoundng to the sum of $1,698.45, and resteo 
their case. Thereupon the defendants, to main- 
tain the issues on their part, put in evidence^ 
among other matters, the following: 

1. ThQ decree rendered by the district court 
against the owners of The Sabine in favor of 
ttie cross libelants, the owners of The Rich- 
mond, showing the amount decreed against the 
sureties on the bond of $8,000 to be the sum of 
$2,000 each. 

2. The decree of the circuit court in the same 
cause in the amount of $7,892.60 in 9oUda 
against the owners of the steamer Sabine, and 
against the sureties on the original bond for 
$8,000 in the sum of $2,000 eacn. 

8. The petition and allowance of the appeal 
from that decree to the Supreme Court of the 
United States, together witn the appeal bond 
for the prosecution thereof. 

4. The record of the proceedings in the dr 
cult court on the motion to quash the execu- 
tion, together with the judgment of the coozt 
allowing said motion and quashing the said 
execution. [202] 

6. Four written papers signed l^ Kennard, 
Howe <& Prentiss, attomevs of record for the 
owners of the steamer Richmond in the pro- 
ceedings in admiralty, showing payments made 
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by the parties respectiyely in satisfaction of the 
decree of th^ circuit court against them, which 
papers are as follows: 

"U. B. Circuit Court. 
'*Sarah C. Shirley et al f». Sf r Hichmond. 
"Rec'd, New Orleans, July 8, 1876. from 
Jules Tuyes, Esq., security on the bond given 
by libelants in the above *cause to rospond to 
the cross libel filed by N. 8. Greened al,, claim- 
ants of the steamer Richmond, the sum of 
eleven hundred and sixty-six AV dollars in full 
satisfaction of decree renderea against him in 
above entitled cause, and I hereby subrogate 
him to the rights of K. 8. Green and owners of 
the sf r Richmond. 
(Signed) 

" Kennard, Howb & Pbenhsb, 
'*Atf!/$f&r Owners of Richmond,** 

••Received, New Orleans. Sept. 28, 1876, 
from Home Ins. Co., fifteen hundred dollars in 
full of all claims against said company arising 
out of a certain bond given in case No. 7067, 
U. 8. Circuit Court (admiral, appeal), entitled 
Sarah C. Shirley & others «#. St^r Richmond 
ft otherfl, and Merchants* Mutual Ins. Co. «#. 
St'r Sabine & others (consolidated); said bond, 
signed for $2,000 by Alf . Moulton for the Home 
Co.. being given to secure the payment of 
whatever iudflnnent The Richmond and own- 
ers, cross libelants, should obtain against The 
Sabine owners. The above sum is in full set- 
tieroent as a compromise of the Home Ins. Co.'s 
liabOity. 
(Signed) 

••Ebnhasd, Howb ft Prbntibs, 
**Atl^y9fcT Biehnumd A Ownen," 

•*XJ. 8. Circuit Court 
"Sarah C. Shirley et aL u. St'r Richmond. 
*• Received. New Orleans, July 8, 1876, from 
the New Orleans Insurance Association, for 
account of Mr. 0. Cavaroc, security on the 
[203] bond given by libelants in Uie above cause to 
respond to the cross libel filed by N. 8. Green 
ft fd., claimants of the sfr Richmond, the sum 
of 91,166.66 dollars, in full satisfaction of de- 
cree rendered against said C. Cavaroc in above 
entitled cause, and I hereby subrogate the said 
New Orleans Insurance Association to ti^e 
rights of N. 8. Green and owners of the st*r 
Inchmond. 

••$1,166.66. (Slmied) 

Kbnhabd, Howb ft Pbbntiss, 
*'Atty$for (honen qf BUhmond,'' 

•• U. 8. Circuit Court 
'•Sarah 0. Shirl^ ft aL m. Sfr Richmond. 
•• Received, New Orleans, July 8, 1876, from 
Mr. A. Chiapella, security on the b(md given 
by libelants in the above cause to respond to 
the cross libel filed bvN. 8. Green ft aL, daim- 
ints of the sfr Richmond, the sum of eleven 
buodred and sixty-six ^ aollars, in full satis- 
faction of decree rendered against him in above 
entitled cause, and I hereby subrogate him to 
the rifffats of N. 8. Green and owners of the 
ft'r Richmond. 
(Signed) 

'^Ehhhaxd, Howb ft PsBHTzaB,- 
**Atty$f€T Owntn €f BUhtnond,'* 

It was then proved by John Kennard, a 
member of the firm of Kennard, Howe ft Pren- 
tias, that he dgned the papeis by the firm 
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name of Kennard, Howe ft Prentiss, who 
were the attorneys for the steamer Rich* 
mond; that he received the sums of money 
in the said papers severally mentioned, and 
that he execute the said papers under plenary 
authority from the plaintifCs to make the com- 
promise. The plaintiffs then offered to prove 
by the same witness that the proctors for the 
owners of the ste.imer Sabine opened a negotia- 
tion with him to compromise said case, and 
offered to pay the sum of $5,000 for a com- [S04] 
promise of the litigation then pending between 
the parties, and t&eatened an appeal from the 
decree and Judgment of the circuit court, which 
had been rendered in favor of the owners of 
the steamer Richmond, unless said monev 
should be accepted and said compromise ex- 
lected; and that for the purpose of ending said 
litigation he accepted said money and com- 

Eromised said case; that it was expressly agreed 
y the parties to that cause that said litigation 
was then ended, and that no appeal should be 
taken from the said decree and Judgment of 
the circuit court. To this offer and evidence 
the defendants objected, on the ground that the 
papers in evidence constitutea a contract in 
writing between the parties, and that no parol 
evidence iroi)eaching them could be received. 
The court sustained the objection, and refused 
to hear the evidence; to which ruling the plaint- 
iffs excepted. 

It is not important to determine what effect, 
if any, should be fl^iven to the proceedings and 
order of the circuit court on the motion of the 
defendants Tuyes and Moulton to quash the 
execution issued on the decree against them. 
It does not appear from the record of these 
proceedings on what ground the Judgment of 
the court was placed; and in its terms it is not 
final, as it merely quashes the particular writ 
of execution then m the marshal's hands, and 
directs him to take no further proceedings 
thereunder. If it had been based upon a find- 
ing of a payment of the decree, or of an 
accord and satisfaction equivalent to pay* 
ment, and had directed satisfaction of the 
decree to be entered of record, as it clearly 
had power to do in such a proceeding, the 
Judgment would have been conclusive as a 
defense to the bond in suit, notwithstaDdins 
the summary character of the proceeding. u[ 
8. V. McLemore, 45 U. S. 4 How. 286 [11:977]; 
Perkins v. Foumiquet, 55 U. S. 14 How. ^ 
[14: 441]. But the introduction of the record 
of these proceedings as evidence did not 
prejudice the plaintiffs in error; for the 
other evidence in the cause, and which no 
doubt is the same on which the circuit court 
acted in that proceeding, shows an accord 
and satisfaction equivalent to a payment 
of the decree, and, in equity, to a satis- 
faction and diigcharge. It is so expressed in 
each of the papers executed at the time, which,, 
although they are in one sense receipts acknowl- 
edging the payment of money, are also written 
ev^ence of an executed agreement by which 
the money was received in full pavment and 
settlement of the decree and of the oond given 
for its payment now sued on. It is shown that 
the attomevs for the owners of The Richmond, [JM)5] 
who signed those receipts, were f uUv author- 
ized to do so. The contract in each case is 
with the individual defendant for a satisfaction 
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of the decree rendered against him seyerally. 
Tlie payment and receipt of the money in pur- 
foanoe of the agreement amounted to a release 
of errors, so that Uiere was a valuable consid- 
eration to sustain the contract whereby a less 
sum than the amount due by the decree was 
received in full payment. 

The offer on the part of the plaintiffs in error 
to prove by parol another condition of the con- 
tract; viz., that the other defendants, the own- 
ers of the steamboat Sabine, and the interven- 
ore and other parties, the several insurance 
companies who had become parties to the ap- 
peal, should not take and perfect an appeal to 
the Supreme Ck>urt of the United States, was 
rightly rejected, because such parol evidence 
necessarily varied and contradicted the written 
agreement of the parties. The papers in evi- 
dence established a complete accord and satis- 
faction fully performed, in pursuance of an 
agreement to extinguish the Imbility of the de- 
fendants by reason of the original decree, and 
so to satisfy the obliflnition of the bond on 
which they are sued. The right of the defend- 
ants to appeal from the decree, and the fact 
that they had declared their intention to do so, 
created such a dispute in respect to their lia- 
bility as made it a proper subject of compro- 
mise. A compromise was made and fully per- 
formed on their part; they paid the money, 
which was received in payment of the decree, 
and took no appeal. It is not now open to the 
plaintiffs in error to treat this payment merely 
as a credit on account and hold the defendants 
to their original liability. U, S, v. Child, 79 
U. 8. 12 Wdl. 232 [20: 860]; OgU^ v. AtiriU, 
105 U. 8. 605 [26: 11861. 

The technical difficulty, that there can be no 
satisfaction and discbarge of a judgment or de- 
cree, except by matter of record (MiteheU v. 
Hawlep, 4 Denio, 414, 47 Am. Dea 260), can- 
not be interposed. At common law actual 
payment of a debt of record could not be pleaded 
In Imr of an action for the recovery of the debt 
This has been changed by statute both in En- 
eland and in this country, and no reason can 
be assigned why an accoid and satisfaction 
should not have the same effect. In the pres- 
ent case the action is not on the decree, but on 
the appeal bond, and for the recovery of dam- 
ages arising from the breach, as to wnich mat- 
ters in pats, such as payment or accord and 
satisfaction, were always a good plea. 

Judgment afflrmecL 
Tnieoopy. Test: 

James H. MoKenney, derk Sop. Oourt« U. 8. 



[260] ALAN80K W. BEARD, Ck>llector of Cus- 
toms for the Rb VENUE Distriot of Bos- 
ton ASD Oharlbstowit, Pfff. in Brr.t 

NATHAN NICHOLS bt al., Copartners, un- 
der the Firm Name of Nichols A Fabns- 

WOBTH. 

(See 8. 0. Reporter's ed. S0O-SOB.) 

DuHe$ an wMing made cf India rubber, ^oool 

andeotton. 

In the latter part of 1878 and earlT part of 1879 
•Vebbing made of India nibbev; wool and ootton,** 
used for gores and gussets In Congr e ss boots ,was 
■abject to adutvof only 86 percent ad valorem un- 
der the seoondolaaseox section 8G0AB.8nSald.wel>- 
Ung not fidling within the llist olaiise of said 
tion. 



[No. 112.] 
Argued Dec gg, 1886. Decided Jan. SI, 1887. 

r\ ERROR to the Circuit Court of the United 
States for the District of Massaehnsetts. 
Ajffifrmed, 
The case appears in the opinion. 
Mr. O. A. tfenks* SoUeitor-Qen., for plaint- 
iff in error. 

Mr. Charles Lewi Wo^dlmrj* for de- 
fendants in error. 

Mr. Chief Justice Waite delivered the opin- 
ion of the court: [26 1 ] 

The single question In this case is as to the 
du^ payable m the latter part of 1878 and the 
earr^ part of 1879 on " webbing made of India f 

rubber, wool and cotton," and known as 
" wool elastic webbing," as distinguished from 
*' union elastic webbi^," made of rubber, silk 
and cotton, and " ootton elastic webbing,** 
made of rubber and cotton. It is used for gores 
and gussets in the manufacture of Congress 
boots, and without the rubber would not be 
adapted to that use. In its manufacture it is 
not wrought by hand or braided by machinery, 
but is woven in a loom. 

In the court below, three clauses of section 
2604 of the Revised Statutes were brou^t un- 
der consideration, to wit: 

First. Schedule L, "Wool and woolen 

Cs" (Revised Statutes, page 475): "Web- 
_i, beltings, bindings, braids, galloons^ 
fringes, j^ps, cords, cords and tassels, dress 
trimmings, head nets, buttons, or barrel but- 
tons or buttons of other forms for tassels or or- 
naments, wrought by hand or braided by ma- 
chinery, made of wool, worsted, or mohair, or 
of which wool, worsted, or mohair is a compo- 
nent material: 50 cents per pound, and in ad- 
dition thereto, 50 per cent aa valorem." 

See(md. Schedule M, "Sundries" (Revised 
Statutes, page 477): " India rubber, articles 
composed of. — ^Braces, suspenders, webbing or 
other fabrics, composed wholly or in part of In- 
dia rubber, not otherwise provided for, 85 per 
cent ad valorem." 

Third. Schedule L, "Wool and woolen 
goods" (Revised Statutes, page 475): " Woolen 
doths, woolen shawls, and all manufactures of 
wool of every description, made wholly or in 
part of wool, not herein otherwise provided [*82] 
for: 50 cents per pound, and, in addition there- 
to, 85 per cent aci valorem." 

In this court, however, it was conceded by 
the solidtor-general, in his argument for the 
Collector, thS;, as the third clause does not spe- 
cifically provide for webbing, and both the 
others do, that clause would not be relied on 
here. The precise question to be determined 
is, therefore, whether these goods are dutiable 
as "webbing ♦ ♦ ^ composed wholly or in 
part of India rubber," at 85 per cent ad valorem, 
or as "webbing ♦ ♦ ♦ made of wool, ♦ ♦ ♦ 
or of which wool * * * is a component mate- 
rial," at 50 cents per pound, and, in addition 
thereto, 50 per cent ad valorem. The Collector 
exacted tiie larger duty, and this suit was 
brought to recover back t^e difference between 
that and the smaUer one. The court below 
gave Judgment against the Collector, and tore- 
verse that Judgment, this writ of error was 
sued out. 
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In the Tariff Act of August 80, 1842, chap. 
870, S 6, subdivision tenth. 6 Stat, at L 555, 
was tnis provision: "On India rubber oO-cloth, 
webbing, shoes, braces, or suspenders or other 
fabrics or manufactured articles composed 
wholly or in part of India rubber, 80 per cen- 
tiun ad valorem." In the Act of July 5, 1846, 
chap. 74, § 11, schedule C. 9 Stat at L 44, this 
was the language:, "Braces, suspenders, web- 
bing, or other fabrics composed wholly or in 
part of India rubber, not otherwise provided 
for." The same provision was made in the Act 
of March 2, 1861, chap. 68, § 22, 12 Stat at L. 
191, and in the Act of July 14, 1862, chap. 168, 
§ 18, 12 Stat, at L.566, whidi increased the duties 
on these articles 5 per centum ad valorem. In 
the last of these Acts, section 8, p. 552, was the 
following provision: "On manufactures of In- 
dia rubb& and silk, or of India rubber and silk 
and other materials, fifty per centum ad valor- 
em." These provisions of the Acts of 1861 and 
1862 were re-enacted in substantially the same 
language as part of the Revised Statutes. That in 
relation to manufacturesof India rubber and silk, 
and India rubber and silk and other materials, is 
found in section 2504, immediately preceding 
the second of the clauses above refcired to. 

In 1878, while the Acts of 1861 and 1862 were 
in force, and before the enactment of the Re- 
vised Statutes, Davies & Co.imported into New 
[263] York "suspenders or braces manufactured of 
rubber, cotton and silk," and the Collector ex- 
acted a duty of 50 per centum ad valorem as 
upon a manufacture of India rubber and silk 
and other materials; but this court held in Ar- 
thur V. Davies, 96 U. S. 185 [24: 810], that they 
were only dutiable at the rate of 85 per centum 
ad valorem, as suspenders or braces composed 
wholly or in part of India rubber.and that they 
were not "otherwise provided for," as manu- 
factures of India rubber and silk and other ma- 
terials, because for thir^ years before the im- 
portation in that case, "and in four different 
statutes, braces and suspenders, composed 
wholly or in part of India rubber, had been a 
subject of dutv eo nomine" During the same 
year Faxon, Elms & Co. imported mto Boston 
from Liverpool webbing which was a manu- 
facture of India rubber, silk and cotton, known 
as "Union Gussett," -'Union Web," or "Union 
Elastic Web," and ^ised in the manufacture of 
the gores or gussets of Congress boots. In this 
case, also, the Collector exacted a duty of 50 per 
centum ad valorem, under section 8 of the Act 
of 1862, as on manufactures of India rubber, 
and silk and other materials; but this court held 
atits October Term,1878,injPkwnv.Bt««j», not 
reported, on the authority of Arthw v. Davies, 
that the goods were only dutiable as webbing 
composed wholly or in part of India rubber. 

These cases, with which we are entirely satis- 
fled, are conclusive upon the questions here in- 
volved. Ever since 1842 "webbing" composed 
wholly or in part of India rubber has been a 
subject of duty eo nomine, and it is no more 
otherwise provided for, as webbing composed 
wholly or m part of wool, than it would be as a 
manufacture of India rubber and silk, or of In- 
dia rubber and silk and other materials, if aOk 
bad been one of its component parts. 

The Judgment isafflrmed. 

True copy. Test; 

James H.McKenny, Clerk, Sup. Court, U.S. 
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V, 

THE JUDGE OF THE MUHLEKBURG 
COUNTY COURT, or thb Statb of Keh- 

TUCET. 

(See 8. O. Reporter's ed. 86^-^68.) 

Mandamus to compel tax to pay judgment on 
coupons of railroad hondi-^nstruetion of 
Kentucky Statutes, 

Under the Act of the General Assembly of Ken- 
tucky, of February 24, 1868, amending the charter 
of the EUzabethtown and Paducah Railroad Com- 
pany, justices of the peace of a county do not con- 
stitute a necessary part of the county covirt, when 
leyyinff a tax to pay a Judgment recovered on cou- 
pons of bonds issued by such court, in payment of a 
subscription to the capital stock of said company. 
The duty of the court is ministerial and imperative, 
and in its discharge the county judge may act alone. 

[No. 115.1 
Argued Jan, 6, 1887. Deeided Jan. SI, 1887. 

IN ERROR to the Circuit Court of the United 
States for the District of Kentucky. Ee- 
versed. 

The history and facts of the case appear in 
the opinion of the court 

Messrs. Atezander Pope Humphrey* 
W. 0, Dodd, J. L. Doddi John Mason Brown 
and George M. Davie, for plaintiff in error. 

Mr, Thomas W. Brown, for defendant in 
error. 

Mr, JusUoe Haj*lan delivered tbe opinion of 
the court: 

Merriwetber, the plaintiff in error, obtained n 
judgment in tbe court below against tbe County 
of Mublenburg, in tbe State of Kentucky, for 
the amoimt of certain unpaid coupons of lionds, 
Issued by it in payment of a subscription to the 
capital stock of the Elizabethtown and Padu- 
can Railroad Company. Execution baving 
been returned "no property found to satisfy tbe 
same or any part thereof," and tbe county court 
of the county having refused to levy a tax suf- 
ficient to pay the judgment, Merriwether filed 
the petition in this case against the Judge of 
that court, praying for a mandamus compel! in;; 
the levy ana collection of such tax. The plai n t • 
iff bases his right to relief upon the ninth sec- 
tion of an Act of tbe CUsneral Assembly of 
Kentucky, approved February 24, 1868, amend- 
ing the charter of the Elizabethtown and Pa- 
ducah Railroad Company. That section pro- 
vides: 

"That in case any county, dty, town, or 
election district shall subscribe to the capital 
stock of said Elizabethtown and Paducah Kail- 
road Company, under the provisions of this 
Act, and issue bonds for the payment of such 
subsolption, it shall be the duty of the county 
court of such county, the city council of such 
city, and the trustees of such town, to cause to 
be levied and collected a tax suflacient to pay 
the semi-annual interest on the bonds issued 
and the cost of collecting such tax, and paying 
the interest, on all the real estate and personal [355] 
property in said county, city, or town, subject 
to taxation under the revenue laws of Uie State, 
including the amounts owned by resident! of 
such county, dty, or town, or election districts, 
which ought to be given in under the equaliza- 
tion laws.^' Sees. Acto 1867-8, p. 6S8. 
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This proceeding haying been institated 
against the Judge of the county court alone, a 
demurrer to the petition, on the ground of de- 
fect of parties, ra&ed the objection that, within 
the meaning of the foregoing statute, the jus- 
tices of the peace of the county must be a part 
of the court when making a levy for the pur- 
pose asked by the plaintiff. The court below, 
being of opinion that the point was well taken, 
sustained uie demurrer. An amended petition 
was filed stating, among other facts, that there 
were no justices of the peace of Uie coimty; 
that the justices elected from time to time, and 
who haa qualified, resigned their positions in 
order that there might be no officers in exist- 
ence who could, un<E^r the theoiy of the defend- 
ant, levy the required tax. A demurrer to the 
amended petition having been sustained, and 
the plaintiff having elected not to amend fur- 
ther, the action was dismissed. 

The only question necessary to be considered 
Is whether the justices of the pfuice of Muhlen- 
burg County constitute a necessary part of the 
county coiirt when levying a tax to pay plaint- 
iff's judgment. 

The Constitution of Kentucky, adopted in 
1850, provided for the organization of a county 
court In each county, to consist of a presiding 
judge and two associate judges, any two of the 
three to constitiite a quorum; wim power in 
the GleneraJ Assembly to abolish the office of 
associate judges whenever it was deemed expe- 
[356] dient, * *In which event they may associate with 
said court any or all of the justices of the 
peace" elected m the several districts into which 
the county is divided. Const, art. lY. It is 
also declared in the same instrument that *'Tbe 
General Assembly may provide, by law, that 
the justices of the peace in each county shall 
sit at the court of claims and assist in laying 
the county levy and making appropriations.^^ 
Id. § 87. The Words "court of claims" are 
here employed to designate the county court 
when it sits for the purpose, among others, of 
ascertaining the dauns against, and the ex- 
penses incurred by, the county, and of provid- 
tog for their payment by appropriations out of 
the county levy; such levy being the annual 
tax imposed for county purposes, not upon 
property, but upon persons residing in ths 
county, without reference to the vidue of their 
property. 1 Rev. Stat. Ky. 296, chap. 26. The 
county court is also described as '^he county 
court of levy and disbursements" when refer- 
ence is made to its duty "to erect and keep a 
sufficient county jaiL" Id. 820, cha^. 27, art 

The Revised Statutes provide that the county 
courts shall have lurisdiction to lay and super- 
intend the collection and disbursement of the 
county levy; to erect, superintend, and repair 
all needful county buildings and structures; 
xad "To superintend and control the fiscal af- 
fairs and i>roperty of the county, and to make 
provision for the maintenance of the poor." 
Id. 827, chap. 27, art. XIX They also provide 
that "The office of associate judge of the county 
court is abolished," and that "a county court 
shall be held in each county at the seat of jus- 
tice thereof by a presiding Judge of the court, 
on the days prescribed by law, '^except that *.'at 
the court of claims * * * the justices of the 
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peace of the county shall sit with the presiding 
Judffe and constitute the cburt;" and "justicei 
of tne peace shall only compose a part of the 
court when it is engaged in laying the county 
levy, and in appropriating money, and in trans- 
actmg other finiancial bmoness of the county." 
Id. m, art. XXI, g 8. 

The same provisions substantially are to be 
found in the General Statutes of the State,which 
went into effect in 1878. Gen. Stat Ey. 269, 
chap. 27; Id. 804, chap. 28, arts. 15, 16, 17. 

It is clear that the levying and collection of a ,«.- 
tax to meet a county sul>i9cnption to the stock of l^^'^ 
a railroad company, Is not a Dusiness connected 
with the laying of the county levy, or with ap- 

{>ropriation8 of money out of such levy. But 
t is insisted that it is a matter relating to the 
''fiscal affairs" of the county, and is "financial 
business of the coimty," the control or mana^^e- 
ment of which belong, under the law, to the 
county court, composed of the presiding judge 
and the justices of the peace. On the other 
hand, the plaintiff in error contends, this case 
is taken out of the operation of the general stat- 
ute by the fact that the special statute, under 
which the county made the subscription and 
issued the bonds in question, imposes upon the 
county court, held by the presiding judge, the 
absolute duty of lowing the necessary tax. 

Upon this point there seem^ to be a settled 
course of decision in the highest court of Ken» 
tucky; and upon such a subject as the organ- 
ization or composition of a tribuDsl established 
by the fundamental law of the State, those de- 
cisions are, at least, entitled to great weight. 
Burgm v. Sdigman, 107 U. S. 20, 84 [27: 859, 
8651; Olaibanu Co, v. Brooki, 111 D. S. 400. 410 
[28: 470, 474]; Norton v. ShObj/ County, 118 U. 
S. 425 \ant6, 1781. 

The first cose in the Court of Appeals of Ken- 
tucky upon this question is Bowling Green <ft 
MadtsonviUe B. A Co, v. Warren County, 10 
Bush, 711, decided in 1875. That was a pro- 
ceeding to compel the county court to execute 
and deliver bonds in payment of a subscription 
to the stock of the railroad company — a sub- 
scription sustained by a majority of the legal 
voters at an election held under the order of 
the county court, composed of the presiding 
judge alone. The defense was that the county 
court held by that officer, the justices being 
absent, was without authority to call the elec- 
tion there in question. The court speaking by 
Pry or, /., after observing that, as a general 
rule, when reference is made to a county court, 
or t^ action of a county court, it Is understood 
as a court presided over by the county judge 
alone, said: 

"A county court, held by the county judge 
or by the judge in conjunction with the justices, 
has no power to impose such taxation as this 
on the people of the county, or to submit the 
question of taxation to the popular vote, with- 13531 
out some special legislative enactment; and in ^ ^ 
the absence* of any such original Jurisdiction 
belonging to either mode of organization, it re- 
mains to be determined whether the le^slative 
intent, to be gathered from the provisions of 
appellant's charter, and particularly the six- 
teenth section, was to empower the county judge 
alone to exercise this right, or to requfre that 
the justices of the county should be associated 
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with him. If the direction of the Legislature 
had been imperatiye on the county court to en- 
ter the order submitting the question of sub- 
scription to the people, there would be little 
difficulty in determining this question; for if 
the county court had been depriyed of all dis- 
cretion and compelled to obey a mandatory Act, 
it would be Immaterial whether the cotmty 
court, composed of the Justices, or the county 
Judge, made the order, as either or both must 
obey. 

" In this case the Legislature seems to have 
departed from the usual course of legislation 
with reference to such charters, and instead of 
exercising its own Judgment as to the interests 
of the i>eople in this particular locality, or of 
permitting them primarily to do so, required 
that the county court, preuminary to a vote on 
the question by the people, should first, in its 
discretion, determine the propriety of such leg^ 
islative action. This action on the part of the 
<x>un^ court was certainly not Judicial. The 
appellant had no right or claim on the people 
to make the subscnption, or upon the county 
court to order the vote. The company was 
emi>owered by this Act to make a request only 
of me county court, that it might in its discre- 
tion accede to or refuse. ♦ ♦ ♦ It was a matter 
of vital importance to the people of the County 
of Warren, as well as the other couuties to 
whom such a proposition miffht have been made 
by appellant, that thev shomd fully understand 
Uie nature of the buraen thev were about as- 
suming; and the Legislature In its wisdom saw 
proper to give them the benefit of the Judgment 
of those who represented the various lo<^ities 
and interests in each countv, in order that they 
might determine whether the benefits to be de- 
rived from the construction of this railway 
would be an equivalent for the large expendi- 
ture to be made." 

So the mandamtu was refused, upon the 
ground that the special statute intended that the 
question of submitting r subscription to the 
vote of the electors should be determined, in 
the first instance, by the county court, com- 
posed of the Judge and Justices. 

The same point again arose in the Court of 
Appeals of Kentucky in Looan CaurUpr, Oald- 
wiu, 1880, and in Cook v. Lyon County, 1884. 
Neither at these cases is reported in the printed 
volume of decisions, but a copy of the opinion 
In each has been submitted to us. The case of 
Logan County v. Caldtoell involved the vididity 
of a subscription to the capital stock of the 
OwensviUe and RussellviUe R R Co., and of 
Uie bonds issued in payment thereof—- the sub- 
scription having been voted at a popular elec- 
tion called by the coimty court held by the 
Judge alone. The court, speaking by Chirf 
Jumee Cofer, reaffirmed the rule announced in 
Bowling Qreen dt MadtsonviOe B, B, Co, v. War- 
ren County, observing that it proceeded upon 
the idea that, as the Justices of the peace are 
by law part of the county court in laying the 
levy, in making appropriations of money, and 
generally when the financial interests of the 
county are involved, it oueht to be presumed, 
when a discretion ia given by law to the county 
court in respect to a matter relating to the finan- 
cial affairs of the coimty, that the Legislature 
intended by the phrase, "county court," that 
tribunal to which it had committed the man- 
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agement of the general financial Interests of 
the coun^. Adherine to this rule, the court 
sustained the subscripUon and bonds of Logan 
County upon the ground that an Act, amenda- 
toiy of the charter of the company, and which 
was in force when the election was held, imper- 
atively required the county court to make the 
subscription and issue the bonds, in accordance 
with the vote of the majority; and hence, as 
held in the former case, it was "immaterial 
whether a court composed of the Justices or 
held by the presiding Judge alone made the 
order, as either must obey. 

In Cook v. Lyon County the question was as 
to the validity of certain bonds and coupons 
issued in conformity with a popular vote at an 
election called by the county court, held by the 
pr(^ding judge alone, upon the question of a [860] 
subscription to the stock of the Elizabetbtown 
and Paducah Railroad Company, under the very 
Act now before ue. The court ^d: 

" It is urged that the bonds and coupons are 
not valid, because the county judge, in order- 
ing the election to take the vote as to whether 
the county should subscribe stock to said road, 
and in making the subscription and issuing the 
bonds therefor, acted alone and without asso- 
ciating the Justices of the coimty with him. 
The Act in question provides that all this shall 
be done by tnc ' county court,' and contains no 
language from which it can be even inferred 
that the Legislature intended that it should be 
done by the county levy or fiscal court of the 
county; and, although there is some reason in 
the claim that when the term 'county court' is 
used as to fiscal matters it refers to the fiscal 
court, yet, as a general rule, when reference is 
made to a county court, or the action of a 
county court, it means a court presided over 
by the county Judge alone, and should be held 
to so mean when used in connection with fiscal 
matters if it relates to mere ministerial duties. 
Moreover, in this instance the direction of the 
Legislatuie to the county court to do these min- 
isterial acts was imperative; and it is, therefore, 
immaterial whether it was done by the county 
Judge alone or by him and the Justices, even 
admitting (as we do not) that ^ bona fide holder 
of the bonds can be affected by such matters." 

Taking these decisions as the basis upon 
which to rest our Judgment in this case, it only 
remains to inquire whether the provisions of the 
Act of February 24, 1868, are mandatory in 
their character, or only invested the county 
court with a discretion in respect to the material 
matters involved in the subscription by Muhlen- 
burg County. When the railroad company re- 
quests the county court of any county, through 
or adjacent to which it is proposed to construct 
the road, to subscribe, either absolutely or con- 
ditionally, a specified amoimt to its stock, the 
Act provides that "the county court shall forth- 
with order an election to be held," etc. The 
sections authorizing subscriptions by precincts, 
cities or towns are equally imperative. Sees. 5 
and 6. When a county ♦ ♦ ♦ subscribes under 
the provisions of the Act, " it shall be the duty [3611 
of the county court ♦ ♦ • to issue the bonds 
of such county," etc, to be signed bv the 
•'county Judge and coimtersigned by the clerk." 
Sec. 7. In case of a subscription by an election 
district in any county, " it shall be the duty of 
the county court of such county to issue the 
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bond! of mch district or districts in payment 
thereof," etc Sec 8. We have already re- 
ferred to the ninth section, which provides that, 
upon a subscription by any county, 'Mt shall 
be the duty of tne countv court of such county 

* * * to cause to be levied and collected a tax 
sufficient to pay the semi-annual interest on the 
bonds issued and the cost of collecting such tax 
and paying the interest, on all real estate and 
personal property in said county," etc. On 
levying a tax as provided in tiie Act, to pay the 
interest on bonds issued by a coimtv, " it shall 
be the duty of the county court * • ♦ to ap- 
iKiini three resident taxpayers * * * who shall 
be styled the board of commissioners of the 
sinking fund of such county." Sec. 10. If 
dividends upon the stock subscribed prove to 
be insufficient to enable the county to pay its 
bonds at maturity, new bonds may be issued; 
but if the county deems that course inexpedi- 
ent » " it shall be the duty of the county court 

* * * to cause a tax to be levied and collected 
on all property in such county ♦ ♦ ♦ subject 
to taxation," etc And so of all the remaining 
sections of the company's charter. 

It would be difficult, we think, to frame an 
Act more mandatory in its character than that 
of February 24, 18o8. None of its provisions 
leave room for the exercise of discretion by the 
county court, in respect to any matter upon 
which it is rcM^uired to act The learned court 
below announced that, except for the fourth 
section of this Act, it would decide — ^following 
the decisions in Bowling Oreen A Madimmvim 
E, Co, and Logan County v. CaldvM—XhBi the 
" county court" in the company's charter meant 
a court held by the presiding judge alone. 
That section provides: "4. Tnat the person 
acting as sheriff at the several precincts shall 
return to the clerk of the county court withhi 
(three) days after the day of such election the 
[362] poll books of their respective precincts, and on 
the next day thereafter the county judge and 
county clerk shall count the vote; and if it shall 
appear that the majority of those voting voted 
in favor of the subscription of stock as pro- 
posed, the county judge shall order the vote to 
be entered on the record, and the subscriptions 
to be made by the clerk on behalf of the county 
on the terms spectOrd in the order submitting 
thequesdon to a vote" 

We are unable to concur in the suggestion 
that the use of the words ** county judge," in 
the fourth section of the Act, in connection 
with the direction that the vote be entered on 
the record (that is, upon the records of the 
county court) is inconsistent with the idea that 
"county court," as used in the company's 
charter, meant merely the county court, hdd 
by the judge thereof. As the counting must 
have been by individuals, not by a coiut, the 
reouirement that the county clerk and county 
iuoge should perform that duty, and that the 
latter should cause the result to be entered on 
the records of the court, does not, we think, 
show an intention to invest (he county court 
with any discretion whatever in ordering the 
election, or in issuing the bonds, or in levying 
taxes to pay the bonds and the interest thereon. 
In the absence of that discretion, it is the duty 
of the county court, held by the presidiag 
judge alone, to levy the required tax. Su<£ 
was the dedsion in Cook v. Lyon County, to 
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which the attention of the court below does noi 
appear to have been called. 

The counsel for the defendant In error refer 
to section 2, article XVII, chapter 28 of the 
General Statutes, 806, in force smce December 
1, 1878, which provides that " If, under the 
provisions of any law hereafter enacted, it is 
required of the county court to submit to the 

Sualified voters of the county, or to the quai- 
led voters of any local community therein, 
the proposition to take stock in any or to levy 
any tax other than for common-school pur- 
poses; or. if. under any law hereafter enacted, 
it is required that the county court shall decide 
upon the issue of any bonds of the county, or 
of any district or local community Uierein, to 
any railroad or other company, it shall be the 
duty of the county iudge to cause all Uie jus- 
tices of the peace oi such coun^ to be sum- 
moned to attend at the term of the court at 
which anv such action is proposed to be taken, 
who shall be associated with the countv judge 
and constitute the county court for the occa- 
sion." 

It is sufficient to say that, as that provision, 
by its terms, only applies to laws ** hereafter 
enacted," that is, enacted after the General 
Statutes went into operation, it cannot affect 
the present case, which depends upon the con- 
struction to be given to an Act passed in 1868. 
As the court below erred in sustaining the 
demurrer to the original petition, thejudament 
is reversed, with directions to oterrute that da- 
murrer, and for such other proceedings as may 
be consistent unth this opinion, Beversed. 
True copy. Test: 

James H. If oKenney, Qerk, Sup. Ctourt, U. 8L 



BARTHOLD SCHLESINGER M Ai^, Co- 
partners, under the Style of Natlob & Co.» 
P^ffs, in JSfrr., 

e. 

ALAKSON W. BEARD, Collector of Cos. 



SAME e. UNITED STATED 

(Bee 8. 0. Beporter*s ed. S64-M8D 

Duties — " iorought scrap iron "-—vunehings and 
dippings cf boilerplates and ends (f boiler rods 
akd beams, duUMe a*—'* actual use," 



L Tlie dntjr on **sonip iitm** is now laid without 
reliereDoe to whether it is new or old: and aU waste 
or refuse iron is scrap iron if it has been in actual 
use, and is only fit for reznanuf aotura 

S. Punchings and clippings of wrought iron 
boiler plates, resulting from the manufacture of 
boilers from such plates, and ends of bridge rods 
and beams of wrought iron, have been **in actual 
use ** within the meaning of the statute, and are 
dutiable as ** wrought scrap iron." 

[Noi. 129, 180.] 
Argued Jan. IS, JS87. Decided Jan, SI, 1887. 

P\ ERROR to the Circuit Court of the United 
States for the District of Massachusetts. 
Reversed, 

The history and facts of the case appear in 
the opinion of the court. 

Mesers. Wlllir jn S. Hall and L. S. D»1k 
ney» for plaintiffs in error. 
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lots In error. 



SoUeUar-Om., fordefend- 



Mr. OhtrfJfuUceWmite delivered the ophi- 
too of tiie oourt: 

These cases InTolye suhstantially the same 
questioiiSy and mar be considered together. 
One is a suit by Naylor & Co., importers, 
against Beard, the Collector of Customs in Bos- 
ton, to recover back duties alleffed to have 
been illegallY exacted; and the other is a suit 
by the Unitea States against the same importers, 
to recover additional duties asoesnod on the 
liquidation of an entry after the delivery of the 
goods upon payment of estimated duties. 
[265] The facts are these: in October. 1870, Naylor 
A Co. imported into the Port of Boston from 
England 170 tons of wrought scrap iron, oon- 
sistmg " of the punchings and clippings of 
wrought iron Ixmer plates and wrought sheet 
iron, fof t after the process of the manufacture of 
the boiler plates into boilers was completed, and 
of the ends of bridge rods and beams of wrought 
Iron, cut off to bring the rods and beams to 
the required length, and to remove imperfec- 
tions.'' When the entry was made at the cus- 
tom house the duties were estimated upon the 
whole at the rate of $8 per ton. On the pav- 
ment of this estimate the iron was delivered to 
the importers. Afterwards, 263, 8dd pounds 
were classified by the customs officers as ** new 
wroueht scrap iron," and an additional duty of 
$1,611.92 dukrged thereon. For the recovery 
of this amount the suit in favor of the Unitea 
States was brought. 

In November j[870, the same parties imported 
from England 200 tons of wrought scrap iron, 
consisting entire! v of punchings and clippings, 
such as are described above, upon this entry 
280,995 pounds were dasslfled as " old wrought 
scrap iron," and charged with duty at the rate 
of is per ton, and 188,400 pounds as " new 
wrought scrap iron," and charged at the rate 
of one cent a pound. The importers paid the 
duties assessed under protest as to the last item, 
and then sued to recover back $889.70, the dif- 
ference between the duties at $8 per ton and 
the amount actually paid. 

It was agreed that the punchings, dipphigs, 
and aids were all waste iron and incapable of 
being further used, and that they were only fit 
for remanufacture. The only actual use to 
which th^ had been subjected was in the mak- 
iog of boilers from the plates, out of which they 
h^ been cut in the process of manufacture, 
and in the building of bridges of which the 
rods and beams that had been cut to adapt them 
to their places formed a part. The importer 
claimed that all were dutiable as "wrought 
scrap iron," under schedule E of section 2504 
of the Revised Statutes, p. 466; while the Col- 
lector claimed that the part classified as "new 
wrought scrap iron " was subject to a duty of 
one cent a pound, as '* iron less finished than 
iron in bars and more advanced than pig iron," 
because it bad not been in *' actual use. 
[206] The court below gave Judgment in each of 
the suits against the importers, to reverse whidi 
these writs of error were brought. 

The provisions of the Tariff Act on which the 
cases depend are the foUowinffdausesin sched- 
ule E of section 2504 of the Kevised Statutes: 

1. (p. 467.) "But aU iron in di^ blooms, 
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loops, or other forms, less finished than iron hk 
bars, and more advanced than pig iron, except 
castings, shall be rated as iron in bars, and par 
a duty accordingly," i. s., one cent per poundL 

2. (p. 469.) "Cast scrap iron of every deacrip- 
tion: six dollars per ton. 

" Wrought scrap iron of every description: 
eight dollars per ton. But noudng shall be 
deemed scrap iron except waste or refuse iron 
that has been in actual use, and is fit only to 
be remanufactured." 

This particular form of provision as to scrap 
iron, both cast and wrought, appeared for the 
first time in the Act of July 14, 1^0, chap. 265, 
g 21, 16 Stat at L. 264, from which it was car- 
ried into the Revised Statutes. The earlier 
statutes were as follows: 

1. An Act of July 14, 1882, chap. 227, g 2. 
clause 18, 4 Stat atL. 588: "That all scrap and 
old iron shall pay a duty of twelve dollars and 
fifty centa per ton; that nothing shall be 
deemed old iron that has not been in actual 
use and fit only to be remanufactured; and all 
pieces of iron, except old, of more than six 
inches in len&:di, or of sufficient length to be 
made intosp&es and bolts shall berated as bar. 
bolt, rod, or hoop iron, as the case may be, and 
pay duty accordmgly.*' 

2. An Act of August 80, 1842, chap. 270, g 4 
clause 8, 5 Stat atL. 552, which is substantially 
the same as the Act of 1882, excepting only that 
the dutv is reduced to $10 per ton. 

8. An Act of July 80, 1846, chap. 74, 1 11, 
schedule 6, 9 Stat nt L. 45, which places 
among articles subject to a du^ of 80 per cent 
ad valorem, "iron In bars, blooms, bdtB, loops, 
pigs, rods, slabs, or other form not otherwise 
provided for; castings of iron; old or scrap iron." 

4 An Act of March 2, 1861, chap. 68, g 7, 
claused, 12 Stat atL. 181: "On old scrap iron, 
six dollars per ton; Provided, That nothing 
shall be deemed old iron that has not been in 
actual use and fit only to be remanufactured." 

5. Ad Act of June 80, 1864, chap. 171, 
g 8, 18 Stat at L. 206. which is in the exact 
language of the Act of 1861, excqii that the 
du^ is raised from $6 to $8 TOr ton. 

It thus appears that in 1870 the form of the 
state ' » on this subject was materiaUy changed, 
and that now the duty is laid upon "scrap 
iron." without any reference to whether it is 
new or old, and that all waste or refuse iron is 
scrap iron, if it has been in actual use, and Is 
oidy fit for remanufacture. 

That the iron now under consideration 
was waste iron is conceded; and in our opinion 
it had been "in actual use "within the mean- 
ing of that term as employed in the statute. At 
one time it formed part of boiler plates used in 
the manufacture of boilers, or of rods or beams 
used in building bridges. In order to fit the 
plates, rods or beams to the places they were to 
occupy in the structures ox which tney were 
to form a part, these pieces were cut off as use- 
less, and thrown away,«or, in the lansuage 
of the trade, "into the scrap heap." They 
had become, by the use to which they were 
imt, " scrap iron," in the popular sense of that 
term, and nothing else, it & true the cuttings 
and clippings had never themselves been used 
in the boilers or in the bridges, but they had 
been used m making those s tr uct ur es, ana thus 
had accomplished ue purpose for which they 
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were oriffinally manufaotured. The plates, 
rods and beanui of which they were once parts 
had been used, and these were the waste re- 
sultinfr from that nee. They are not old in the 
sense of havinf been worn by use, but they are 
scrap, and no longer capable of any use until 
remanufactured, Secause in their use they have 
been rendered worthless for any purpose except 
to remanufacture. In the popular sense, as 
manufactured artidea, they haye been used 
up— made worthless by use; and this use has 
been actual, not colorable only. The plates, 
rods and beams were made to be used in a par- 
ticular way. Th^ haye been so used, and 
these cuttlnss and clippings are the waste of 
that use. C^naeguently they are, in our opin- 
ion, "wrought scrap iron," and dutiable as 
such. 

The Judgment ineaehcf ihs eaeuierevereed, 
andtheeaiueee remanded,ijDM inetruetions to enter 
judgment upon the agreedjaete infavor qfthe 
importere in the euit againet the OoUeetor and 

rtmt the Uhited 8tate$ in the euit againet 
importere. 

True copy. Test: 

James H. MoKenney, Qerk Sop. Court, U. 8. 



ALBERT GRANT, Appt., 

e. 

PHCENIX MUTUAL LIFE INSURANCE 

COMPANY, 



BAMEsTAiu 

V. 

SAME. 

(Bee 8. 0. Beporter^s ed. S71-278.) 

i^hreekmire qf mortgage^-order requiring re- 
ceiver qf rente to pay eoete in (hie eourt-^ 
eouneel feee. 

On appeal from a jodgmant foreolosinff a mort- 
caset&is oourtonlexsareoetyerfortheoolleotion 
of the rents of the mortsraged premises during the 
pendency of the suit, to pay to the olerk the esti- 
mated balance of his fees and for the printer for 
the printing the record. 

[Nos. 166, 1201.1 
Submitted Jan. 17, 18S7. DeeidedJan,Sl,1887. 

APPEALS from the Supreme Court of the 
District of Columbia. 

On motion for the payment of coeta and 
counsel fees out of the moneys in the hands of 
the receiver. 

No. 166, the principal cause, is a foredosure 
proceeding in which a receiver was appointed 
by the court below to collect the rents of the 
mortgaged premises pending the suit. 

The other appeal is a cofiaterd proceeding 
tuising from the refusal of the tenant of part 
of said mortgaged premises to pay rent to said 
receiver, the appeal beine from an order of the 
court below requiring hun to make such pay- 
ment. 

The appellant. Grant, seeks by the present 
motion an order requiring the receiver to pay 
over to him from the funds in his hands the 
eum of i6,600 for the payment of cosU and 
counsel fees. 

<I6S 



Mr, H. W.Blalr»fori4ipenaiit,infliipport 
of motion. 

Meeere. W. F* Mattlai^lj' and X. F. 
Morrlg» for appellee, eontra. 

Mr, OhirfJustioe Waite delivered the opin t^'^'^l 
ion of the court: 

We find that the coat of printing the record 

in No. 166 has been tl,827 00 

and that the estimated clerk's feee 

in the same case are 900 00 



InaU $2,d87 00 

Of this the appellant has paid: 

1. To the printer $662 

8. Tothederk 400 962 00 



Leaving a balance of $1,276 00 

which the appellant represents himself as un- 
able to pay; and the pnnter ydll not allow the 
requisite number of the printed copies to be de- 
livered for use at the hearing until his claim ia 
satisfied. The money in the hands of the re- 
ceiver has been collected from the rents of the 
mortgaged property during the pendencvof the 
suit. We therefore direct that there be paid 
by the receiver to the clerk of this court the 
sum of $1,276, to be by him used in payment of 
the amount now due for printing the record, 
and the amount of his own tazame fees in the 
case, not already paid by ^e appellant A 
copy of this order may be certifi^ to the court 
below so that it may be carried hito effect by 
an appropriate order of that court npon the 
recefver. 

The motion papers now on file do not show 
that the matters involved in the appeal in No. 
1201 are of a character to make it proper to di- 
rect that the clerk's costs and the expense of 
printing the record in that case be paid by the 
receiver. Except as to the payment of clerk's 
fees and printers charges in No. 166 aa above, 
the motione are ovemMl, 

True copy. Test: 

James H. McKeoner, Olerk, Bop. Oourt, U. f 



3b Parte: 
In the Matter of LORENZO SNOW, IM- 

tioner, Appt, 

Oriminal lauh-eohabitation, a continuing ef- 
fenee—eeparate indietmente, eonvietione and 
eente ne ee ju riedietion—habotm oorpna— ^^p- 
peak 

(8ee 8. a Beporterli ed. fTi-OT.) 

1, Aoonthmlnff offense, soohastfaat of cohabltlnff 
with more than one woman In the sense of section 
8 of the Act of March 28, 1882, can be committed 
but once, for the purposes of indictment or proee- 
oution, prior to the time the prosecution isinstitut- 
ed 

2. A grand jury cannot divide a continuous of- 
fense, arising under said Act of 188L Into arbttrarr 
parts, call each part a separate offenBe, and flad 
separate indictments therefor. 

8. In the case presented there were three separate 
oonvlotions on three separate indictments, ohanr- 
ing the accused with tmlawful cohabitation wttb 
the same seven women. Said indictments were 
found by the same irrand jury, at the same time, 
and on the same tesnmony of the same witnesFes, 
ooverlMT A continuous period of thirty-five months. 

120 r. s. 
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APPEAL ftom the TUtd JodteU DUtrict 
Court, Bait I^ke County, Tenitorr of 
trtah. BtwrwI. 

Hw hlMotr an 

the o|dnk>ii of the ooart. 

Mt**n. OAOrn TIcknor OortU tLA 
FrajikUn S. iUelutrda. for appellant: 

When a prisoner la held under a Judgment of 
a court made without anthorftj of law, the 
proper tribunal wUl, upon habeai torpm, look 
into the record so far as to aBcertaia that fact, 
and if U k found to be *o, will diacharge the 
prisoner. 

JBciw«X<iflf«,85T;.B. 18 Wall. 108(21:872); 
azpairt* MiUiQM, 71 U. 8. 4 WaU. 2, 181 (18: 
S81. 209); TVmoIt. IAkohO,, 60 N. Y. B50, and 
eaaea there died; Im^her^i Que, 27 N. W. 
~" ' .J9Si; Chundi, Habeaa Corpus, g§ Bi8. 



In all courta teving the power to Issue writs 
<i habdoi eonv to inquire into a cause of com- 
mitment ana imprlsonmeot, a refusal to issae 
the writ Is of the same legal effect and the same 
errof as If the writ bad been Issued, aad upon 
Its return, the petitioner had been remanaed, 
when the petition sbowi a legal cause for a dis- 
charge from custody. 

Ex parte MiUigan, lupra. 

The cohabitation having been continuous 
covering everj daj of the entire time cbaned 
fn the three indictments, trom January 1, lw8, 
to December 1, 1885, and having been with the 
same women and at the same place, was one 
continuous indivisible transactioD, and could 
conaUtole but one offense. The principle in- 
volved baa been applied In numennis adjudi- 
cated cases which are analogous lo tills. 

1 Wbsrt Crlm. Uw. % m. 9th ed.; A;;, t. 
fMh, L. R. 1 0. C. 172; Seff. v. BltatdaU, 9 
Carr. &E. 760; O^jips t. Durden, 9 Cowp. 640; 
0". e. V. ItOmim. i Crancb. O. C. 104i State 
▼- LinOtg, 14 Ind. 480; &aU v. Nutt, 28 Tt. 
898; Jfajwr. Ordnrum, ISJohns. 12S; Bturgie 
r. Sa!gSra,4BV.Y. US; Future. N. T. 0. A 
S.S.&S.Ch.aii.'S.tU; ataUy. Omre. S 
Uuiph. 871; State r. ^^eAt. 41 Iowa, ST4. 

In the case of (hmmonteealth v, Oonnort, 110 
Usas. 8S, reiled on by the prosecutor in the 
trial court, and In the court below, It is hold 
that, as the Indictments covered two distinct 
periodsof time, and as the "evidence that would 
nave been competent on the one indictment 
would not have been oompetent on the other, 
and the same evidence could not convict in botii 
cases," both Indictments might stand. This 
rule of law— that "Where the offense consists of 
n series of acts which, taken together, consti- 
tute a criminal practice or occupation, lime en- 
ters into tlie essence of the oflease; and hence, 
it must be alleged with certaintr. and evidence 
confined to actsdooe within the time charged — " 
does not prevail elsewhere than In Mawachu- 
aetla. In Dtah tbe evldeoce need not be con- 
flaed to the period named in theindlctmenL 

tseu. 8. 



V.B.T. Oantum.TPui.ttm.VJt. 

The rule there permitted the pr o aec o tlon to 
iDtroduce, on eaia trial, all the evidence of a 
contlnuouB cohabitation during Qie entiie time 
charged In tbe three iodldmenla. This ex- 
beme Injustice could not posdbly have hap- 
pened under the Hanacbueetts rule. 

(bmmonuealth v. Rabiiuon, 128 Mass. 361. 

Mr. WilUun A. HM1117. AMt. AUs-Om., 
tot tbe United States: 

It is not pretended that the court that tried 
these cases bad no Jurisdiction of tbe offenseof 
cohaliitiog with more than one woman. 

The whole contention Is that the jadgments 
in the second and third cases were void because 
the indictments in those casescharged the same 
identical offense as was charged In 3ie fint case. 

But if the court had jurisdiction over the of- 
fense, ft bad also Jurisdiction lo decide Uie ques- 
tion of tbe identity of tbe offenses chareed In 
the tluee caseswtucb were raised in tbe plea of 
awtr^oii eoneitt in the second and thinl cases. 

Jurisdiction of an offense necessarily carries 
with it the power to try and determine every 
matter that may be urged ia bu of an indict- 
ment charging sucb offense. There can be no 
room for doubt or hesitation as to the soundness 
of this proposition, which has been repeatedlv 
recognized by this court In several cases whicn 
are absoliiiely conclusivo of the case at bar. 

Ei parU BigtSev), 113 U. 8. 328 ^8:1005): Bz 

STle Park*. 03 U. S. 18 (28:787); J& parte tCo*. 
M, 28 XJ. 8. 8 PeL 103. 203 (7:850, 658); Ex 
parte Tarbriugh. 110 U. 8. 651. 668 (26:274); Et 
parte CroucA. 112 U. 8. 1T8 (28:690); Bt parti 
Royall, Id. 181 (28:890): BenarU Gordon, lOi 
U. S. S16 (26:814); An>*(A v. Whitney. 116 U. B. 
167(29:801). 

In this last cited case tl>e attempt was to main 
the writ of prohibition do the office of a writ of 
error, as in tbe other cited cases It had been to 
make the writ of habeai eorpxtt perform that 
function. 

The case at bar la but a repetition of these 
abortive efforts to induce this court on h^/ea* 
terpu* to look into the validity of Judgments 
of other courts of competent JuiMIcuoii, which 
are only voidable and reviewable on writ of er- 
~ ~ir. If voidable and reriewable at all. 

The appellant made the endeavor to bring 
all three of his cases before this oourt by writ 
^ error, but failed. 

Srune v. JT. 8. 118 U. 8. 846 (an<«, 907). 

His present atl«mpt is to do per iitdirtetum 
what be could not do psr direetttm. This tbe 
law wHI not allow. 

Jfr. JhsMm BUt«Ubrd delivered the opin- l''''^] 
ion of the court: 

Section 8 of ibe Act of Oongreaa approved 
March 22, 1882, chap. 47, 28 But at Z^, 81, 
provldea as follows: " Bee 8. That If any 
inale person, in a Territory or otiier plaoe over 
which the United 8tatee have exclu^ve juris- 
diction, hereafter cohabits with more than one 
woman, be shall be deemed guilty of a misde- 
meanor, and on conviction thereof shall be pun- [XT6I 
Isbed by a fine of not more than three hundied 
dollars, or by imprisonment for not more than 
six months, orhy bothsaidpunisiunenta, in the 
discretion of ttie court." 

Tbe grand Juiy of the United States for No- 
vember Term, 189S, in the DIsurlct Court of the 
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First Judicial District in and for the Territory 
of Utah» on the 5th of December, 1886, pre- 
sented and filed in that court, in open court, 
three several indictments, in the name of the 
United States, against Lorenzo Snow, each of 
them found December 2, 1885, designated as 
No. 741, No. 742, and No. 748. Each of them 
was founded on the foregoing statute; and they 
were alike in all respects, except that each cov- 
ered a different period of time. No. 741 alleged 
that Snow, on the 1st of January, 1888, " at the 
County of Box Elder, in the said district. Ter- 
ritory aforesaid, and within the Jurisdiction of 
this court, and on divers other days and times 
thereafter, and continuously between said first 
day of January, A. D. 1888, and the thirty-first 
day of December, A. D. 1888, did then and 
there unlawfully live and cohabit with more 
tban one woman; to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, 
Mary H. Snow, Phcebe W. Snow, and Minnie 
Jensen Snow; and during all the period afore- 
said, at the county afor^aid, he, the said Lo- 
renzo Snow, did unlawfully claim, live, and 
cohabit with all of said women as his wives." 
No. 742 alleged that Snow, on the first of Jan- 
uary, 1885, '^and on divers other days and times 
thereafter, and continuously between said first 
day of January, A. D. 1885, and the first day 
of December, A D. 1885, did then and there 
unlawfully live and cohabit with more than one 
woman; to wit. with " the seven persons above 
named, "and during all the period aforesaid" 
'*did unlawfully clium, live, and cohabit with 
all of said women as his wives." No. 748 al- 
leged that Snow, on the 1st of January, 1884, 
' and on divers other days and times thereafter, 
and continuouslv between said first day of Jan- 
uary, A. D. 1884, and the thirty-first day of 
December. A. D. 1884, did then and there un- 
lawfully live and cohabit with more than one 
woman; to wit, with" the seven persons above 
named, " and during all the period aforesaid" 
" did unlawfully daun, live, and cohabit with 
all of said women as his wives." 

At the time of filing each indictment It was 
properly indorsed *'a true bill, etc, and with 
tbe names of the witnesses. " Tlie same sixteen 
witnesses were examined before the grand Jury, 
" on one oath and one examination as to the 
alleged offense during the entire time men- 
tioned in all of said three indictments, and" 
they were found " upon the testimony of wit- 
nesses riven on an examination covering the 
whole time specified in said three indictments." 
On the 11th of December, 1885, the defendant 
was arraigned on each of the three indictments, 
and interposed a demurrer to each, which being 
overrulea, he pleaded not guilty to each. 

Indictment Ko. 742 was first tried, covering 
the period from and including January 1, 1885, 
to December 1, 1885. On the 81st of Decem- 
ber, 1885, a verdict of guilty was rendered, and 
the court fixed the 18th of January, 1886, as 
the time for passing sentence. 

Indictment No. 748 was next tried, covering 
the period from and including January 1, 1884, 
to December 81, 1884. The defendant orally 
put in an additional plea in bar, setting up his 
prior conviction on indictment No. 742; and 
that the offense charged in all of the indict- 
ments was one continuous offense and the same 
offense, and not divisible. On an oral demur- 

660 



rer to this plea, the demurrer was sustained. 
On tbe trial W the lury, a verdict of guilty was 
rendered on the 5th of January, 188o, and the 
court fixed the 16th of January, 1886, as the 
time for passine sentence. 

Indictment No. 741 was next tried, covering 
the period from and including January 1, 1888, 
to December 81, 1888. The defendant orallv 
put in an additional plea in bar, setting up his 

?>rior convictions on indictments Nos. 742 and 
48; and that tbe offense charged in all of the 
indictments was one continuous offense, and 
the same offense, and not divisible. On an oral 
demurrer to this plea, the demurrer was sus- 
tained. On the trial by the Juir, a verdict of 
jB:uilty was rendered on the 5th of January, 
1886, and the court fixed the 16th of January, 
1886, as the time for passing sentence. 

The record of the court states that on the last- 
named day the following proceedings took 
place, In open court: [278) 

''(Title of Court and Cause.) 

" The defendant and his counsel, F. 8. lUcli- 
ards and C. 0. Richards, Esq'rs (of counsel), 
came into court The defendant was duly in- 
formed of the nature of the indictments found 
against him on the 5th day of December, 1885, 
l^ the grand Jury of this court, for the crime 
of unlawful cohabitation, comoiitted as stated 
in said indictments, and during Uie time, as 
follows, viz: Indictment No. 741, between the 
first day of January, A D. 1888, and tbe thirty- 
first dav of Decemoer, A. D. 1888; indictment 
No. 742, between tbe first day of January, A. 
D. 1885, and the first dav of December, A. D. 
1885; indictment No. 748, between the first day 
of January, A. D. 1884, and the thirty-first day 
of Decembisr, A. D. 1884; of his arraignment 
and plea of not fl[uilty as charged in sara three 
indictments, on tne s(xteenth day of December, 
A. D. 1885; of his trial and the verdicts of the 
luries; indictment No. 742, 'Quotas charged 
In the indictment,' on December 81, 1885; in- 
dictment No. 748, 'Guilty as chars^ in the 
indictment,' on Januaiy o, 1886; mdictment 
No. 741, ' C^uil^ as charged in the indictment,' 
on January 5. 1886. 

" The sud defendant was then asked if he had 
any legal cause to show why Judgment should 
not be pronounced against him, to which be 
replied that he had none; and no sufficient 
cause being shown or appearing to the court, 
thereupon tbe court renders its 5i<igmeDt, that 
tohereoi, said Lorenzo Snow having been duly 
convicted in this court of the crime of unlawful 
cohabitation: 

**It is ordered, acBudged and decreed, that 
said Lorenzo Snow be imprisoned in the pen- 
itentiary of the Territory of Utah for a period 
of six months, and that he do forfeit and pay 
to the United States a fine of three hunored 
dollars and the costs of this prosecution, and 
that he do stand committed into the custody of 
the U. S. Marshal for said Territory untU such 
fine and costs be paid in fulL (As to indictment 
No. 741.) 

"And it [is further ordered, adiudged and [270] 
decreed^ that at the expiration of the sentence 
and Judgment rendered on said indictment Na 
741, saia Lorenzo Snow be imprisoned in the 
penitentiary of Utah Territorv xor a period of 
six months, and that he do forfeit and pay to 
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the Unitad States the Bum of Ihree hniidred 
doUan and the costs of this prosecatkm, and 
thai he do stand committed into the custody of 
the U. 8. marshal for said Territory until sudi 
Ane and costs he paid in fuH (Astoindtetment 
No. 742.) 

'*Anaii U fwriher ordered, aclhidg$d and 
40ormd^ thai at the expiration of the sentence 
and Judgment, as last ahove rendered, on nid 
indictment No. 743. said Lorenzo Snow be im- 
prisoned in the penitentjaty of Utah Territory 
for a period of six months, and that he do for- 
feit and pay to the United States the sum of 
three hundred doUais and the costs of tUs pros- 
ecution, and that he do stand committed into 
the custody of the U. S. marshal for said Teiv 
ritory until such fine and costs he paid in f ulL 
<As to hsdictment No. 748.) 

'^The said defendant Ijorenzo Snow, is ve- 
manded into the custody of the United States 
Marshal for Utah Territory, to be by him de- 
livered into the custody of the warden or other 
proper officer in charge of said penitentiary; 
and said warden or other proper officer of said 
penitentiary is hereby commanded to recciye 
of and from the said United States Miu^hal. 
him, the said Lorenzo Snow, convicted and 
sentenced as aforesaid, and him, the said Lo- 
renzo Snow, keep and imprison in said peniten- 
tiary for the periods as in this Judgment ordered 
and specified. 

Oblaitdo W. Powbb8» Judge." 

On the 22d of October, 1886, the defendant 
filed in the District Court of the Third Judi- 
cial District of the Territory of Utah a petition 
setting forth that he is a prisoner confined in 
the penitentiary of the Territory of Utah, "by 
virtue of the warrant, judgment and proceed- 
ings of record, indudinj^ three iDdictments 
against your petitioner, his arraignment there- 
on, and pleas thereto, respectively* ss well as 
demurrers to such pleas, aedsions thereof and 
[280] verdicts of thejuiy. being the record of said 
matters in the District Court of tho First Ju- 
dicial District of the Territory of Utah,'' copies 
of all which papers, sixteen in number, were 
annexed to the petition; that, under said judg- 
ment, and in execution thereof, he had been 
imprisoned in said penitentiary for more than 
six months; to wit, continuously since the 12th 
day of March, 1886, and had paid $800 in satis- 
faction of the fine adjudged against him, and 
'*all the costs awarded and assessed against Lim 
on said prosecution;" that his imprisonment is 
flle^ in that "the court had no jurisdiction to 
pass Judgment" against him "upon more than 
one of the indictments or recorois referred to in 
its said judgment; for the reason that the of- 
fense therem set out is the same ss that con- 
tained and set out in each of the other said in- 
dictments and records, and the maximum pun- 
ishment which the court had authority to im- 
pose was six months' imprisonment and a fine 
of three hundred dollars;]^' and "that by his said 
imprisonment your petitioner is being punished 
twice for one and the same offense. " The prayer 
4s for a writ othabeof eorpus, to the end that the 
petitioner may be discharged from custody. 

On a hearinff on the petition the following 
order was ma£ by the court on the 28d of Oo> 
<ober, 1886: 

'The petition of Lorenzo Snow for a writ of 
180 U.S. 



habeae eorpue having been presented to the 
oourt» with the exhibits attached as a part there- 
of, ai^ the oourty having fully considered Uie 
appUcalion and petition and the exhibits at- 
tached, finds that the facts alleged and shown 
by the petition and exhibits are insufficient 
to authorize the issuance of the writ; and the 
court being of the opinion, f^m theaJlegations 
and facts stated in the petition and euiibits, 
that, if the writ be grantoi and a hearing ^v* 
en, the petitioner could not be discharged from 
custody, it is ordered and adjudged by the 
court that the said application for a writ of Ao- 
heoB oonue be, and the same Is hereby, refused; 
to whidi mUng and refusal applicant, by his 
counsel, excepts." 

From this order and Judgment the petitioner 
has appealed to this court. 

There can be no doubt that the action of the .^^. 
district court, as set forth in its order and judg- 1*^^ « 
ment refusing to issue the writ, was, so far as 
an appesl is concerned, equivalent to a refusal 
to ducharge the petitioner on a hearing on the 
return to a writ; and that, under section 1009 of 
the Revised Statutes, an appeal lies to this 
court from that order andjudgment 

It is contended for the United States that, as 
the court which tried the indictments had ju- 
risdiction over the offenses cbaiged in them, it 
had jurisdiction to determine the questions 
raised by the demurrers to the oral pleas in bar 
in the cases secondly and thirdly tried; that it 
tried those Questions; that those questions are 
the same wnich are raised in the present pro- 
ceeding; that they cannot be reviewed on ha- 
beat earpfie, by any court; and that they could 
only be re-examined here on a writ of error, if 
<me were authorized. For these propositions 
the case of Ex parte Biffelow, 118 U. S. 328 [28: 
1005], is cited. But, for the reasons hereaiter 
stated, we are of opinion that the decision in 
that case does not spply to the present one. 

The offense of cohabiting with more than one 
woman, in the sense of the section of the stat- 
ute on which the indictments were founded, 
may be committed by a man by living in the 
same house with two women whom he had 
theretofore acknowledged as his wives, and eat- 
ing at tiieir respective tables, and holding them 
out to the world by his language or conduct, or 
both, as his wives, though he may not occupy 
the same bed or sleep in the came room with 
them, or either of them, or have sexunl inter- 
course with either of them. The offense of co- 
habitation, in the sense of this statute, is com- 
mitted if there is a living or dwelling together 
as husban(iand wife. It is inherently a con- 
tinuous offense, having duration, ana not an 
offense consistinff of an isolated act That it 
was intended in tnat sense in these indictments 
is shown by the fact that in each the charge laid 
is that the defendant did on the day named and 
"thereafter and continuously," for the time 
specified, "live and cohabit with more than <me 
woman; to wit, with" the seven women named, 
and "during all the period aforesaid" "did un- 
lawfully chum, live and cohabit with all of said 
women as his wives." Thus, in each indict^ 
ment, the offense is laid as a oonttnuing one, [282] 
and a single one, for all the time covered oy the 
indictment; and taking the three indictments 
together, there is charged a continuing offense 
for tiie entire time covered by all three of the 
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tndlctmenti. There was but a single offense 
committed prior So the time the indictments 
were fonnd. This appears on the face of the 
judgment. It refers to the indictments as found 
''for the crime of unlawful cohabitation com- 
mitted" "during the time" stated, divided hito 
three periods, according to each indictment 
For 80 much of the offense as covered each of 
these periods the defendant is, accordinff to the 
judgment, to be imprisoned for six monus and 
to pay a fine of $800. The division of the two 
years and eleven months is wholly arbitrary. 
On the same principle there might have been 
an indictment covering each of the thirty-five 
months, with imprisonment for seventeen years 
and a half and fines amounting to 910,500, or 
even an indictment covering every we^, with 
imprisonment for seventy-iour years and fines 
amounting to $44,400: and so on, ad infinitum, 
for smaller periods of time. It is to prevent 
such an application of penal laws, that the rule 
has obtained that a continuing offense of the 
character of the one in this case can be committed 
but once, for the purposes of indictment or pro^ 
ecution, prior to the time the prosecution is in* 
stituted. Here each indictment charged unlaw- 
ful cohabitation with the same seven women; 
all the indictments were found at the same 
time, by tiie same grand jury, and on the testi- 
mony A the same witnesses, covering a contin- 
uous period of thirty-five months; and it was 
the mere will of the grand jury which divided 
the time among three indictments, and stopped 
short of dividing it among thirty-five, or one 
htmdred and fifty-two, or even more. It was 
quite in consonance with this action that the 

{)ro8ecutinff officer tried the indictments in the 
nverse order of the time to which each related, 
that for 1885 first, that for 1884 next, and that 
for 1888 last Hence the defendant could not, 
on any trial plead or show that he had before 
been tried on an indictment in respect to a 
period of time antodatinff that laid in the indict- 
ment on trial. Then, after the verdicts, there 
was not a 8^>arate judffment In each case; but 
only one juofment inform was rendered for all 
the cases. The judgment savs, on its face, that 
the proper ofiEloer of the penitentiaiy is to im- 
prison the defendant therein "for the periods 
as in this judgment ordOTed and spedfled," that 
is, for three successive periods of six months 
each, the first period to apply to the indictment 
thirdly tried; the second period to applv to the 
indictment first tried, ana to begin when the 
sentence and judgment on the indictment third- 
ly tried should expire; and the tiiird period to 
apply to the indictment seoondlv 4ried, and to 
Defl;in when the sentence and jnannent on the 
indictment first tried should exp&e. 

No case is dted where what has been done in 
the present case has been held to be lawful 
But the uniform current of authority is to the 
contraiy, both in England and in the United 
States. 

A leadinff case on the sabject in England is 
Orepp$ V. jburden, ^ Cowp. 640. In &at case 
the statute, 39 Car. n, c.7, provided "That no 
tradesman or other person snaU do or exercise 
anv worldly labor, ousiness. or work of their 
oroinary callinff on the Lord's Day, works of 
necessi^ and (£arity only excepted." A pen- 
allT of five shillings was affixed to each offense, 
ana it was made cognisable by a justice of the 
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peace. Orepps, a baker, was convicted bef on 
Durden. a justice, by four separate convictions^ 
"of selling small hot loaves of bread, the same 
not being any work of charitv, on the same 
day, being fifunday," in violation of that stat- 
ute. Duraen issued four warrants, one on 
each conviction, to officers who, under thom, 
levied four penalties, of five shillings each, on 
the goods of Crepps. The latter sued Durden 
and the others, in trespsss, in the King's Bench, 
in 1777, and had a verdict before l^rd Mans- 
field, for three sums of five shillings each, sub- 
ject to the opinion of the court The first 
question raisea was whether, in the action of 
trespsss, and before the convictions were 
quashed, their Imdity could be objected to; 
and, nextj whether the levv under the last 
three warrants could be justmed. It was con- 
tended for the plaintiff that the last three con- 
victions were in excess of the jurisdiction d 
the justice, because the offense created by the 
statute was the exercising of a calling on the 
Lord's Day, and if the plaintiff had continued 
baking from morning tall night it would still 
be but one offense; that the four convictions 
were for one and the same offense; and that an 
action would lie against the Justice and the 
officers. On the o£er side it was urged that, 
as the justice had general jurisdiction of the 
offense in question, the convictions must be 
quashed, or reversed on appeal, before they 
could be questioned. At a subsequent day, the 
unanimous opinion of the court was delivered 
by Lord Mansfield. He first considered the 
question whether the legality of the convictiom 
could be objected to beu>re thev were quashed 
As to this he said: "Here are three convictioni 
of a baker, for exercising his trade on one ano 
the same day, he havinsp been before convicted 
for exerdsing his ordmary calling on tha. 
identical day. If the Act of Parliament give/, 
authoritv to levy but one penalty, there Is as 
end of the question; for there is no penalty at 
common law. On the construction of the Act 
of Parliament the offense is 'exerdsing his ordl 
nary trade upon the Lord's Day;' and that wifli- 
out any fractions of a day, hours' or minutea. 
It is but one entire offense, whether longer oi 
shorter in point of duratton; so, whemer it 
consists of one, or of a number of particular 
acts. The pexi^ty incurred for this offense is 
five shillings. There is no idea convejred Ij 
the Act itself that, if a tailor sews on the Lord's 
Day, eveiy stitch he takes is a separate offense; 
or, if a shoemaker or carpenter work for differ- 
ent customers at different times on the same 
Sunday, that those are so many separate and 
distinct offenses. There can be but one entire 
offense on one and the same day. Ard this is 
a much stronger case than that which has been 
alluded to, of killing more hares than one on 
the same day. Earning a single hare is an 
offense; but the killing ten more on the same 
day wul not multiply the offense, or the pen- 
alty imposed by the statute for killing one. 
Here, repeated offenses sre not the object whidi 
the Legislature had in view in making the stat- 
ute; but singly, to punish a man for e xer ci sin g 
his ordinary trade and calling on a Sundar. 
Upon this construction, the jucSce had no jona- 
diction whatever in respect of the three last 
convictions. How, then, can there be a doubt 
but that the plaintiff mi^^t take this ol^edioB 
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at the triair Ai to JnstifTiitt the levy under 
the last thxee wsrranta. Lord "ManBfieid said: 
"But wbat ooold the juitiflcation have been in 
this eaae, if any had been attempted to be set 
up? It could only have been this: That be- 
cause the plaintiff had been convicted of one 
offenae on that day» therefore the justice had 
eonvicted him bk three other offenses for the 
aame act By law that is no Justification. It 
li illegal on the face of it; and. therefore, as 
was very rightly admitted by the counsel for 
the defendimt, in the argument, if put upon 
the record by way of plea, would have been 
bad, and on demurrer must have been so ad- 
judjged. Most clearly, then, it was open to the 
plaintiff, upon the general issue, to take advan- 
tage of it at the triid. The question does not 
turn upon niceties: upon a computation how 
many nours distant tne several bakini^s hap- 
peocKl; or upon the fact of which conviction 
was prior in point of time; or that for uncer- 
tain^ in that respect they should all four be 
held bad. But it goes upon the ground that 
the offense itself can be committed only once 
in the same day." 

In the case at bar the statute providea*that if 
any male person ahall thereafter cohabit with 
more than one woman, he shall, on conviction, 
be punished thus and so. The ludnnent in 
the case, taken in connection wnh the other 
proceecUngsin thereoord and the statute, shows, 
within the principle of Oreppa v. Durdan, that 
there was but one entire offense, whether 
longer or shorter in point of duration, between 
the earliest day laid in any indictment and the 
latest day laid in any. There can be but one 
offense between such earliest day and the end 
of the. continuous time embracea by all of the 
indictments. Not only had the court which 
tried them no jurisdiction to inflict a punish- 
ment in respect of more than one of the convic- 
tions, but, as the want of jurisdiction appears 
on the face of the judgment, theoblecdon may 
be taken on hdbeaa corpus, when the sentence 
on more tiian one of the convictions is sought 
to be enforced. If such an objection could be 
taken in Oreppt v. JDurden, in a collateral action 
for damages, it can be taken on a habeas corpus 
to release the party from imprisonment under 
the illegal jiulgment. These considerations 
distinemsh the case from that of Bt parte Biffe- 
low^ ubi supra, and bring it within theprindple 
of such cases as Eos parte MUUgan, 71 U. S. 4 
Wall. 2, 181 {18:281, 2001; Ex parU Langs, 85 
U. S. 18Wan. 168, 178 [21:872,8701; andJSv 
parU Wilson, 114 U. 8., ^7 [20:801. 

A distinction is laid down in adjudged cases 
and in text vrriters between an offense continu- 
008 in its character, like the one at bar, and a 
case where the statute is aimed at an offense 
that can be committed uno ietu. The subject 
is discussed in 1 Wharton's Criminal Law, Ot^ 
ed. sections 27, Wl, and the cases <m the sub- 
ject are cited. 

The principle which governs the present case 
basbecoi recognized and apTOovea in numy 
cases hd the United States: Wdshbum ▼. Ik- 
Jwroy, (1810) 7 Johns. 184; MaiffOTY, Ordrenan. 
a816) 12 Johns. 122; Tiffany v. Dr^s, (1816) 
18 Johns. 268; State t. Oomrs. (1818) 2 Murph. 
871; U, 8, T. M'Cormiek (1880), 4 Cranch, C. 
C. 104; StaU t. NuU (1856^, 28 Vt 608; Btais t. 
Lindley (1860), 14Ind. 480; Sturgis t. Spofford 
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(1871). 46N. T. 446; Fisherr. J^. F. 0. A H. 
R, jB. R. Oo. 0871) 46 N. Y. 644; SUOs v, Bg^ 
ffles/a (1876), 41 Iowa, 674; U. 8. v. N, T. 
Guaranty <£ Indemnity Co. (1876) 8 Ben. 260; 
U. 8. V. ErisR. Oo, (1877) Ben. 67, 68. 

The case of Commonwealth v. Connors, 116 
Mass. 86, gives no support to the view that a 
grand Juiy may divide a single continuous 
offense, running through a past period of time, 
into such parts as it may please, and call each 
part a separate offense. On the contrary, in 
Commontoealth t. Robinson, 126 Mass. 250, it is 
said that the offense of keeping a tene&ient for 
the illegal sale of intoxicating uquors on a day 
named, and on divers other days and times be- 
tween that day and a subsequent day, is but 
one offense, even though the tenement is kept 
during every hour of the time between those 
two days, such offense being continuous in its 
character. 

On the tohole case toe are unanimously of gpifh 
ton that the order and judgment cf the JDistriet 
Court for the Third Judieiai Distria of Utah 
Territory must be reversed and the ease be re- 
manded to thai court, with a direction to grant 
the writ of liobeas corpus prayed for, and to take 
such proceedings thereon as may he in coftformity 
with law and not inconsistent with the opinion 
of this court, 

Traeoopv. Test: 

James H. McKenney, CSerk, Sap. Court, U. 8. 



PEN8AC0LA ICE COMPANY, FV. in Err., 

e. 

DAVID PERRY. 

(See & a Reporter's ed.818, 8Hl) 

JSgectment—drfective f>erdiet. 

In an action of ejectment a verdiot for the plaint- 
iff wbUsh doee not state the quantl^ of the estate 
or describe the land wlU not sustain a judgment In 
his favor. 

[No. lOOJ 
Submitted VectO, 1886, Decided Feb. 7,1887. 

IN^ ERROR to the Circuit Court of the United 
. States for the Northern District of Florida. 
Rerersed, 
The case appears in the opinion. 
Messrs. C. w* Jones and Win. A. Bloniit, 
for plaintiff in error. 
Mr. E. A. Perry* for defendant in error. 

Mr. Chief Justice Waite delivered the opin- 
ion of the court: 

A Statute of Florida, approved Februaiy 22, 
1881, contains the following provisions: 

" Sec. 4. The verdict in actions of ejectment 
shall, when for the plaintiff, state the quantity 
of the estate of the plaintiff, and describe the 
land by its metes and bounds, by the number 
of the lot or other certain description. 

" Sec. 6. The Judgment awarding possession 
shall, in like manner, state the quanntv of the 
estate, and j^ve description of the land recov- 
ered." 

This was an action of ejectment, and the 
verdict, which was for the plaintiff, did not 
state the ouantity of the estate or describe the 
land. Tms is assigned for error, among others, 
and Perry, the de^ndant in error, in the brief 
whidi has been filed in his behalf, con/esses that 
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the ludgment in his Iftvor is thereby vitiated. 
Without oonsideriiig any of the other errors 
assigned, therefore, we revene the judgment an 
thi$ ground aX&ne and remand th$ eau$e for a 
new trial. 

Reiwncd, 

True copy. Te^: 

James H. MoKenner, Clerk, Sup. Oourt, U. P. 



!3«7J XTNITED STATES. Plff.. 

STEPHEN A. NORTHWAT. 

(See S. 01 Reporter's ed. 887-888.) 

Criminal law — embezilement^ miioppUeatian 
and abitraetian ojjundt qf national hanking 
a99ociatian — indictment under eeeticn 6t09 
R, 8. — evjpdeney of wirioue eeu nl e cert ^ 
eate of division %n opinion. 

1. Uponacertiflcate of dlvtoton In opinion be- 
tween the Judges of the circuit court, this oourt 
declines to answer the question whether either of 
several counts in an indictment charges an offense 
under the laws of the United States, because too 
vague and generaL 

2. An allciration in the Indictment charging the 
defendant with oommittinfr the acts therein 
charged against him, as '^president and agent** of 
a nationarbank, is neither too uncertain nor con- 
tradictory. 

a. A willful and criminal misapplication of the 
funds of a national banking association, as defined 
by section 60Oe Revised Statutes, may be made by 
an officer or affent thereof without having pre- 
viously receivea them Into his manual possesuon. 
There is a distinction between said offense and em- 
bezzlement. In the former it is unnecessary to 
charge possession in the indictment; while in the 
latter, a charge of possession is requued in describ- 
ing the offense. 

4. In an indictment charging the president of a 
national banking association with aiding and abet- 
ting the cashier in the misapplication of its funds, 
it is unnecessary to charge him with knowledge or 
the official character of the cashier. 

A. To constitute the offense of abstractinflr the 
funds of a national banking association, witbm the 
meaning of said section. It Is necessary that the 
fuiKls or the association should be abstracted with- 
out its knowledge and consent, with the Intent to 
injure or defraud it or some other company or per- 
-snn, or to deceive some officer thereof, or an agent 
appointed to examine its affairs. 

0. The offense of abstracting the funds of such an 
association is not necessarily equivalent to the of- 
fcn.<«o of larceny. The word ^ abstract,** as used In 
the <«tAtute, has but one meaning, being that which 
is at tached to It in its ordinary and popular use; and 
it is to be accepted with that meaning In frunlng 
an indictment. 

7. The allegation in the indictment In question, 
that the defendant * Vas then and there president 
and agent of a certain national banking association 

* * * theretofore duly organized and estaldlshed 

* * * under the laws of the United States,** suffi- 
-ciently states that said association was organ- 
ized under the National Banking Act and to oarry 
on business under the laws of the United StMtes. 

[No. 1064.] 
Argued Jan, 4, 5, 18S7. Decided Fsb. 7, 1887. 

N a certificate of division in opinion be- 
tween the Judges of the Circuit Court of 
the United States for the Northern District of 
Ohio. 

The facts and case appear in the opinion. 

J/r. G. A. Jenkflf SoUeitor-Oen., for the 
United States. 

Meesre. A* J* Marrin* J« B* Bv&rrows 
and W. W. Bogington, for defendant 

1 328] 2fr. JimMos Matthews delivered the opin- 
ion of the court: 

On the 28d of Aprfl, 1S86, the grand Jury 
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for the Eastern Division of the Northern Dis- 
trict of Ohio retiuned an indictment, apparently 
founded upon section G209 of the Revised Stat- 
utes, against Stephen A. Northway, as pred- 
dent and agent of the Second National Bank of 
Jefferson, a national banking association. On 
July 18, 1886, the record was, on motion of the 
dismct attorney, remitted to the circuit oourt 
There are fifty-nine counts in the indictment; 
aU of these were quashed except counts 2, 12, 
16, 16, 28, 80, and 46, to each of which the de- 
fendant interposed a general demurrer. Thii 
demurrer came on for hearing before the cir- 
cuit court, composed of the cuouit Judge and 
the district Judge for that district, who certify 
to us that on the hearing they were divided ana 
opposed in opinion on &e following questions. 

"1. Whether either of said counts charges 
defendant with an offense under the laws of the 
United States. 

*^. Whether the charging of the defendant 
with committing the acts therein charged 
affainst him as 'president and agent* did not 
vitiate said counts of said indictment 

"8. Whether, under section 6209 of the Re- 
vised Statutes of the United States, it was 
necessaiy in the indictment to charge that the 
moneys and funds alleged to have been em- 
bezzled and misapplied, or either, had been 
previously entrusted to the defendant. 

"4. Whether it is necessary, in chanring said 
defendant with aiding and abetting Sylvester 
T. Fuller, cashier of said bank, as in counts 
sixteen, twenty-eight, and forty-six, with the 
misapplication of the funds of said bank, to 
charge, that the defendant then and there Imew 
that said Fuller was such cashier. 

*'6. Whether said second count sufflcienUy 
describes and identifies the crime of abstracting 
the funds of the bank creiUed by the Act cil 
Congress. 

"6. Whether the indictment sufflcienUy 
states that the Second National Bank of Jeffer- 
son was organized under the National Banking 
Act, or to carry on the business of banking 
under a law of the United States." 

Section 6200 of the Revised Statutes, under 
which this indictment appears to have been 
drawn, is as follows: 

"Sec. 6209. Every president, director, cashier, 
teller, clerk, or agent of any association, who 
embezzles, abstracts, or willfully misapplies 
any of the monevs, funds or credits of the 
association; or who, without authori^ from 
the directors, issues or puts in circulation any 
of the notes of theassodation; or who, without 
such authority, issues or puts forth anv certifi- 
cate of deposit, draws any order or bill of ex- 
chan^, makes tLUj acceptance, assi^«ns any 
note, bond, draft, bill of exchange, mortgage, 
judgment or decree; or who makes any false 
ent^ in any book, report, or statement of the 
association, with intent in either case, to injure 
or defraud the association or any other com- 
pany, body politic or corporate, or any in- 
dividual person, or to deceive any officer of the 
association, or any agent ai^inted to examine 
the affairs of any such association; and every 
person who with like intent aids or abets any 
oflScer, clerk, or agent in any violation of thia 
section, shall be deemed g^i^lty of a misde- 
meanor, and shall be imprisonea not less than 
five yesn nor more than ten." 
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We proceed to dispose of the several ques- 
tions certified to us in their order: 

1. The question whether either of said counts 
charges said defendant with an offense under 
the laws of the United States, which is the first 
one certified, we decline to answer, for the 
reason that it is too vague and general, within 
the Act of Congress authorizing certificates of 
this character and the repeated decisions of this 
court. 

2. We are of opinion thac charging the defend- 
ant with conimitting the acts tnerein charged 
against him as * 'president and agent" did not 
vitiate the counts of the indictment in which 
that description is contained. The only 
grounds on which the contrary conclusion 

[3301 could he predicated are that the allegation is 
either too uncertain or is contradictory. The 
allegation is not uncertain, as it might have been 
if it had been "president or agent" In that 
case it might have been urged that as the offense 
was charged to have been committed by the de- 
fendant dther as president or agent, it was un- 
certain in which of these capacities he was 
charged. For, although it might be said that 
a president is ex officio agent of the association, 
there may be many agents who are not presi- 
dents. Here the description is that he was 
"president and agent," and committed the 
offense charged in some capacity described 
by both terms. Neither Is the description con- 
tradictory, becauscd he may be both president 
and agent There is no repugnance in the two 
characters. Even on the supposition that the 
statute means to make a distinction between the 
two oflaces of president and agent, there is 
nothing in the nature of either to prevent them 
both being held at the same time by one person: 
and the acts charged mav in contemplation of 
law have been committed by him in both capac- 
ities. 

A fortiori may this be the case, if every presi- 
dent of such an association is to be held by virt- 
ue of his oflBce to be also, within the meaning 
of the Act, an agent of the association. In that 
case, the use of the words "and agent" would 
be mere surplusage in the indictment. Being 
already included within the meaning of the 
word "president," it does not add anything to 
the description to introduce the words '^d 
agent." This question is therefore answered 
in the negative. 

8. The twelfth count of the indictment 
charges that the defendant, with proper allega- 
tions of time and place, *' was then and there 
president and agent of a certain national buils- 
ing association; to wit, ' The Second National 
Bank of Jefferson,' theretofore duly organized 
and established, and then existing ana doing 
business. In the YiUa^ of Jefferson and County 
of Ashtabula, in the division and district afore- 
said, under the laws of the United States; and 
the said Stephen A. Northway, as such presi- 
dent and agent, then and there had and received 
in and into his possession certain of the 
1 33 1 1 ii^o>36ys and funds of said banking association 
' ^ of the amount and value of twelve thousand 
dollars; to wit, • ♦ • then and there being the 
property of said banking association, • • • and 
then and there being in the possession of said 
Stephen A. Northway, as such president and 
ngent aforesaid, he, the said Stephen A. North- 
way, then and there ♦ ♦ • wrongfully, unlaw 
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fully, and with intent to injure and defraud 
said banking association, did embezzle and con* 
vert to his, said Stephen A. Norlliway's own 
use," etc. 

The fifteenth count is for wrongfully, unlaw- 
fully and willfully misapplying certain de- 
scribed funds of the bank, with intent to injure 
the association, and without the knowledge and 
consent thereof, by paying and causing to be 
paid to certain persons, out of the moneys, 
lunds and credits then and there belonging to 
the proper^ of the association, a large sum cf 
money in the purchase by him. the sfud North- 
way, for the use, benefit and advantage of him- 
self, of a large number of shares of Uie capital 
stock of certain stock companies. It is not 
alleged in this count that the moneys and funds 
so alleged to have been misappliea had previ- 
ously come into the possession of the defend- 
ant by virtue of his oflaoe and character dT 
president and agent 

In respect to the counts for embezzlement, it is 
quite clear that the allegation is sufficient, as it 
distinctly alleges that Uie moneys and funds 
charged to have been embezzled were at the time 
in the possession of the defendant as president 
and agent. This necessarily means that they 
had come into his possession in his official char- 
acter, 80 that he held them in trust for the use and 
benefit of the association. In respect to those 
funds, the charge against him is that he embez- 
zled them by converting them to his own use. 
This we think fully and exactly describes the 
offense of embezzlement under the Act, by an 
officer or agent of the association. 

With respect to the fifteenth count, and oth- 
er similar counts charging a willful misappli- 
cation of the funds of the bank, this allegation 
is omitted; tliat is, it is not alleged that the 
moneys and funds charged to have been mis- 
appli^ had previously come into the possession 
of the defendant Neither do we think this to 
be necessary to a description of the offense. A 
willful and criminal misapplication of the 
funds of the association may be made by an of- 
ficer or agent of the bank without having pre- 
viously received them into his manual posses- 
sion. In the case of Th6 United 8tate$ v. Brit- 
ton, 107 U. S. 665, 668 [27: 620, 526], the of- 
fense of willfully misapplying the funds of a 
banking association, as demiea by the statute, 
was considered with reference to the facts in 
that case. It was there held that a willful 
and criminal misapplication of the funds, as 
defined by section 6200, did not include every 
case of an unlawful application of funds, in- 
asmuch as in the very statute itself there were 
other instances of unlawful misapplication ev- 
idently not embraced within the mtention of 
section 5209. For that reason it was held, in 
that case, that it was necessary to specify the 
particulars of the application, so as to dis- 
tinguish that charged in the indyictment as wiU- 
ful and criminal from those others contem 
plated by the statute, which were unlawful but 
not criminal; and it was held to be of the es- 
sence of the criminality of the r^isapplication 
that there should be a conversion of tlMS funds 
to the use of the defendant, or of some person 
other than the association, with intent to in- 
lure and defraud the association, or some other 
body corporate or natural person. Now, if i» 
addition it be necessary to the commission of 
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the offense of willfully miBapplying the fundB 
of the bank that they should have come previ- 
ously into the possession of the defendant in 
his official capacity, so that he could be said to 
have been intrusted with their possession, all 
distinction between the offenses of willfully 
misapplying the funds and of embezzlement 
would disappear. But it is evidently the inten- 
tion of the statute not to use the words *' em- 
bezzle" and ** wiUfully misapply" as synony- 
mous. In order to misapply the funds of the 
bank it is not necessary that the officer charged 
should be in actual possession of them by virt- 
ue of a trust committed to him. He may ab- 
stract tbem from the other funds of the hank 
unlawfully, and afterwards criminally misap- 
ply them; or by virtue of his official relation to 
the bank he may have such control, direction 
and power of managemoni as to direct an ap- 
plication of the funds in such a manner and 
under such circumstances as to constitute the 
offense of willful misapplication. And when 
it is charged, as in the counts of this indict- 
ment, that he did willfully misapply certain 
funds belonging to the association, by causing 
them to be ^d out to his own use and benefit 
in unauthorized and unlawful purchases, with- 
out the knowledge and consent of the associa- 
tion, and with the intent to injure it, it neces- 
sarily implies that the acts charged were done 
by him in his official capacity, and by virtue of 
power, control and management which he was 
enabled to exert by virtue of his official relation. 
This, we think, completes the offense intended 
Vy the statute: of a willful misapplication of the 
moneys and funds of a national banking asso- 
iation. We therefore answer the third queb- 
tion in the nj^tive. 

4. The fourth question is whether it is nec- 
essary, in charging the defendant with aiding 
and abetting Sylvester T. Fuller, the cashier of 
the bank, with the misapplication of its funds, 
to charge that the defendant then and there 
knew that said Fuller was such cashier. We 
answer this question in the negative. The 
counts in question charge Fuller with having 
made the misapplication of the funds of the 
hank as cashier. They furUier allege that 
the defendant, being president and agent of 
the association, williully, knowingly, and un- 
lawfully, and with intent to injure said banking 
association, before the misdemeanor was com- 
mitted, " did aid, abet, incite, counsel and pro- 
cure the said Sylvester T. Fuller^ he, the said 
|\dler, then and there being cashier and agent 
as aforesaid, so as aforesaid to wrongfully, un- 
lawfully, and. willfully misapply," etc. We 
do not think it is necessary, m an indictment 
for this offense* to charge any scienter more dis- 
tinctlv. The acts charged against FuUer could 
only be committed by him by virtue of his of- 
ficial relation to the bank; the acts charged 
against the defendant likewise could only be 
committed by him in his official capacity. 
Both are alleged to be officers of the same cor- 
poration. The knowledge that each had of the 
official relation of the other is necessarily im- 
plied in the co-existence of this official relation 
on the part of both towards the same corpora- 
tion. It is as cashier that Fuller was aldea and 
abetted 1^ the defendant in the commission of 
his offense. This allegation neoeasarily im- 
putes knowledge of his official character. 

M6 



5. The second count of the indictment is for f^9M^ 
the offense of abstracting the moneys and funds ^^^** 
of the association. In substance it charges 
that the defendant was president and agent of 
the Second National Bank of Jefferson, there- 
tofore duly oi^^anized and established, and then 
existing and doing business, under ^e laws of 
the Umted States; and that the defendant, be- 
ing president and agent as aforesaid, did then 
and there "willfully and unlawfully, and with 
intent to injure the said national baoJcin^ asso- 
ciation, and without the knowledge and consent 
tbereoi, abstract and convert to his, the said 
Stephen A. North way's, own use certain moneys 
and funds of the property of said association, 
of the amount and value," eta We see no 
reason to doubt the soffldency of this descrip- 
tion of the offense. It is true that the word 
"abstract," as used in this statute, is not a word 
of settled technical meaning like the word "em- 
bezzle" as used in statutes defining the offense 
of embezzlement, and the words "steal, take 
and carry away," as used to define the offense 
of larceny at common law. It is a word, how- 
ever, of simple, popular meaning, without am- 
biguity It means to take or withdraw from; 
so that to abstract the funds of the bank, or a 
portion of them, is to take and withdraw from 
the possession and control of the bank the 
moneys and funds alleged to be so abstracted. 
This, of course, does not embrace every ele- 
ment of that which under this section of the 
statute is made the offense of criminally ab- 
stracting the funds of the bank. To constitute 
that offense, within the meaning of the Act, it 
is necessary that the moneys and funds should 
be abstracted from the bank without its knowl- 
edge and consent, with the intent to injure or 
defraud it or some other company or person, 
or to deceive some officer of the association, or 
an agent appointed to examine its affairs. AU 
these elements are contained in the description 
of the offense in the count in question; the 
count is, therefore, sufficient within the decis- 
ions of UiIb court upon similar statutes. U. 8, 
V. Milk, 82 U. 8. T Pet 388 [8; 686]; U, 8. v. 
aimmoM, 96 U. 8. 860 [24: 8191; XT. 8. y.Cara, 
105 U. 8. 611 [26: 1185); U. 8. v. BritUm, w- 
pra. 

Unlike the word "misapply" as used in the tmmm\ 
same section, the word "aostract" is not am- ^•••' 
biguous, because it does not appear from other 
piSts of the statute that there are two or more 
kinds of abstracting, both unlawful, but only 
one described as a criminal offense. The word 
*' abstract," as used in the statute, therefore, 
has but one meaning, being that which is at- 
tached to it in its oroinary and popular use. It 
is to be accepted with that meaning in framing 
an indictment under the section, which is not 
required, in order to be sufficient, to contain 
more than those allegations which are neces- 
sary, when added tc the legation of abstract- 
ing, to complete the descripuon of the offense 
intended by the statute. This the count in 
question sufficiently does. 

It is contended, however, on behalf of the 
defendant, that the offense of "abstracting" 
the moneys and funds of the bank under this 
section of the statute is exactly equivalent to 
the offense of larceny, and that it can only be 
technically and appropriately described by the 
words used to describe the offense of larceny; 
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10 that tbe ctuirge should luve beeo "did sb- 
■tisct, lake and carrj away." The answer to 
this point It seems to us, is twofold. If, as is 
contended, an analysis of the section of the Htat- 
ute demonstrates that the legislative Intent was 
simply to describe the offense of larcenj by an 
officer or agent of the bank of its fundk, then 
there Is no ambl^ity or unccrtataty In usIdk 
the word "abstract" m the indictment, as used 
In the statute, fully to describe the offense 
chargedjfor. ftccordliig to tbearKumeut, itcan 
tnean nothing else, ana the Legistilu re, hy sub- 
stituting the word " abstract for the words 
which are required technically to describe the 
oSense of larceny, have justified the use of the 
same word in the Indictment. But. In the next 
place, we do not admit the propOBiLion that the 
offense of "ahstrscting" the funds of the bank 
under this section is necessarily equivalent to 
the offense of larceny. The offense of larceny 
is not complete without the antmtu /urandi. 
the Intent lo deprive the owner of his property; 
but under section S2M an officer of the bank 
may be guilty of "abstracting" the funds and 
money and credits of the bank without tliat 
puticular intent The statute may be satisfied 
with an intent to injure or defraud some otber 
1336] coinpsny, body politic or corporate, or Indi- 
vidual person, than the banking association 
whose property Is attstracted, or merely to de- 
ceive some other officer of the association, or an 
agent appointed to examine lis affairs. This 
Intent may exist in a case of abstracting with- 
out that intent which is necessary to constitute 
the offense of stealing. We answer the fifth 
question, therefore, in the aEBnnative. 

6. The sixUi question is whether the indict- 
ment sufCciently stales that the Second Natioual 
Bank of Jefferson was organized under the 
National Banking Act, or to carry on the busi- 
ness of banking under the laws of the United 
States. The language of the indictment Is that 
U>e defendant "was then and there president and 
agent of a certain national banking assodationi 
to wit, 'The Second National Bank of Jeffeison, ' 
theretofore duly organized and established and 
then existing and doing business at the Village 
of Jefferson and Ckiunty of Ashtabula, in the 
divirion sad district aforeeaid, under the laws 
of the United Slates." 

We do not underslflud the necessity of this 
question; the allegation seems to be perfectly 
explicit. The defendant is charg«i by virtue 
of bis office as presidout and agent of a nstionsl 
bankingassoclalioD; to wit, theSecond National 
Bank of Jefferson, which, it is further alleged, 
had been theretofore duly organized and estal> 
llsbed and was then existing and doing business 
under the laws of the United 3lates. This can 
mean only that it was organized and established 
as a bonking association under the Act of Con- 
gress authoiizing the organization and estab- 
lishment (.f national banKs, and that It was in 
existence and doing business at the time of the 
alleged offense as such national banking asso- 
ciation, l)ecBuse it could not be orEanized and 
ectablisbed and existing and doing Dusiness un- 
der the laws of the United Slates in any other 
capacity. This question is accordingly an- 
■wered in the afllrmative. T/iem aiuweri will 
ie aecorXnglgeertiJled to tht (Kreuit Court. 
True copy. Test: 

James H. UoKenney, Clerk, Sup. Oourt, V. B. 
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band, who died on the 29thof September, 1884, 
to recover the difference betwoen what waa 

Sid her and what she claimed should have 
en pdd on accotint of his serrioe as gunner 
in the Navy from the Hth day of April, 1879, 
until the lOth day of December, 1888. The 
court of claims gave her a Jtidgment for 
$fi, 288.10. This Judgment waa rendered upon 
the following finding of facts: 
" 1. George Dunn, the claimant's Intestate, 



was appointed a gunner in the Navy, Aioil 11, 
1871, and served as such until Jannair 1, 1888. 
He waa subaequently retired, and oas dnce 
died. 

"B. Prior to his appointment in the Navy, 
he had served in the Marine Corps. He en- 
tered this corps fliat, June 10, 184S, in the elev- 
enth year of his age as a boy. bound for ten 
years and twenty-two days, to leant music, and 
June 33, 1844, was rated aa a flfer; discharged 
September 8, 1848. 

" B»enllsted September 9, 1848, for four 
years; discharged June 8, 1849, by order of the 
Secretary of the Navy, as a minor. 

" Be-enllsted Augost 10, 1849, for four yeata, 
as a flfer: dbcbarged Jane V, 1858. 

" On the same day, to wit, June 9, 1858, ha 
re enlisted for four yean, as a flfer; discharged 
April 1, ies4, under a surgeon's certificate. 

" Re-enlisted August Si, 1854, for four years, 
as a fifer; discharged February 34, 18S7, mider 
a surgeon's certificate. 

" Re-enlisted May 10, 1857, for four yeua, u 
a fifcr; discharged SeptembOT 1, 1863, under a 
surgeon's certificate. 

" The time of actual service from his first 
enlistment, June 10, 1B43. to his last discharge 
September 1. 1863, amounts to slxtMn years 
five months and twenty-six dars. bk 1 1 

"8. Between the dates of his first enlistment L»*>*] 
and September 8, 1868. he served on board 
United States vessels of war, under tbe com- 
et? 
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mand of nayy offloexB» for five yean and two 
months. 

" Where and under what command the re- 
mainder of his service was rendered does not 
appear. 

" ChnbhiHon of Law. 

** Upon the foregoing findings of facts the 
court decides as oondomon of law: 
I "That the sixteen years flye months and 
twenty-six days of service, shown in finding 2 
to have been rendered bv claimant's intestate 
as an enlisted man in the Marine (Jorps, should 
be credited to him in calculating longevity 
pay under the Act of March 8, 18^. 22 Stat, 
at L. 478. 

" By so crediting this service the claimant is 
entitled to recover the sum of $2,288.10." 

The controversy arises upon the construction 
to be given to the followixig clause in the Act 
making appropriation for the naval service, 

gassed March 8, 1888, 22 Stat, at L. 478. 
ection 1 of that statute makes provision for 
the payment of the officers of the Navy, of 
which George Dunn, the plaintiff's intestate, 
wasone at that Ume. After reciting the officers, 
clerks, and other persons, including naval 
cadets, whose compensation is embracS in the 
aggregate sum of $800,000, the section uses this 
language: " And all officers of the Navy shall 
be credited with the actual time they may have 
served as officers or enlisted men in the regular 
or volunteer Army or Navy, or both, and shall 
receive all the benefits of such actual service in 
all respects in the same manner as if all said 
service had been continuous and in the regular 
Navy in the lowest grade having graduated 
pay, held by such officer since last entering the 
service." 

The plaintiff asserted that in adiusting her 
claim for her husband's service with the ac- 
counting officers of the depiartment she was en- 
titled to the benefit of this provision on ac- 
count of the service found to have been rendered 
by him in the second subdivision of the facts 
as found by the court. These accounting of- 
ficers refused to make this allowance because, 
1 2<^2 ] as they said, the services thus rendered were hi 
in the Marine Corps and not in the Army or 
Navy. 

It must be conceded that the Marine Corps, 
a military body in the regular service of uie 
United States, occupies something of an anom- 
alous position, and is often spoken of in stat- 
utes which enumerate " the Ajmv, the Navr, 
and tbe Marine Corps," or "the Army and the 
Marine Corps," or '* the Navy and tlus Marine 
Corps," in a manner calculated and intended to 
point out that it is not identical with either the 
Army or the Navy. And this amunent is the 
one verv much pressed to show that service in 
the Manne Corps is not service in the Army or in 
the Navy. On the other hand, the services ren- 
dered by that corps are always of a military 
character, and are rendered as part of the du- 
ties to be performed by either the Army or the 
N^vy. If there are services prescribed for that 
corps by the Statutes of the United States, or 
the regulations of either the Army or the Navy, 
which are not performed in immediate connec- 
tion with the Ajmy or the Navy, and under the 
control of the heads of the Army or Navy, 
either civil or military, we have not been maae 
aware of it The militaiy establishment of 
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this country is divided by the general laws of 
the United States into the Army and the Navy, 
and over each of these one of the great heads 
of departments, called secretaries, is appointed 
to preside, to manage and toadminister its affairs. 
The administrative functions of the Executive 
are mostly under the President, distributed and 
allotted among the seven great departments, at 
the head of each of which is a minister for that 
department. Such is the theory of the distri- 
butioD of executive administration established 
by the Statutes of the United States. 

The Marine Corps is a military body, de- 
signed to perform military services; and while 
they are not necessarily performed on board 
ships, their active service in time of war is 
chiefly in the Navy, and accompanying or 
aiding naval expeditions. In time of peace 
they are locatea in navy yards mainly, al- 
though occasionally they mav be used in forts 
and arsenals beloDgiDg more' immediately to the 
Army. The Statutes of the United States, in 
prescribing the duties which they may be re- 
quired to perform, have not been very clear in r253i 
any expression which goes to show how far -■ 

these services are to be rendered under the con- 
trol of the officers of the Navy or of the Army. 
It is dear that they may be or'dered to service in 
either branch ; but we are of opinion that, taking 
all these statutes and the practice of the Gov- 
ernment together, they are a military body, 
primarily belonging to the Navy, and under the 
control of the head of the naval department, 
with liability to be ordered to service in con- 
nection with the Army, and in that case under 
the command of army officers. 

Section 1509 of the Revised Statutes of the 
United States enacts that no person under 
twenty or over twenty-five years of age shall be 
appointed from civil life as a commissioned 
officer of the Marine Corps until his qualifi- 
cations for such service have been examined 
and approved under the directions of the Sec- 
retary of the Navy; and section 1600, imme- 
diately following, provides that all marine offi- 
cers shall be credited with the length of time 
that they have been employed as officers or en- 
listed men in the volunteer service of the Unit- 
ed States. Sections 1618, 1614, 1615 and 1616 
very clearly place the non-commissioned offi- 
cers, musidans, or privates of the Marine Corps 
under the orders of the Secretary of the Navy, 
with reference to their performance In the Cap- 
itol grounds, or the President's grounds, and 
with reference to thdr rate of pay and their ra- 
tions. Section 1621 declares that the Marine 
Corps shall at all times be subject to the laws 
and reffuladons established for the govern- 
ment 01 the Navy, except when detached for 
service with the Army by order of the Presi- 
dent, and when so detached, shall be sublect to 
the rules and articles of war prescribed for the 
government of the knnj. Section 1628, which 
relates to the retirement of officers with rank 
and pay, enacts Hiat, in the case of an officer of 
the Marine Corps, the retiring board shall be 
selected by the Secretary of the Navy,under the 
direction of the President Two fifths of the 
board shall be sdccted from the medical corps 
of the Navy, and the remainder from the offi- 
cers of tiie Marine Corps. 

It seems to us that these providons of the 
Revised Statutes, bringing together the enact 
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the Secretary of the Navy, there being eicep- 
liODH, when il may, by oracr of the President^ 
OT Mine one haTiag proper authority, be pkced 
more immediMeiy, fpr temporary duty, wftb 
the Aimy, and under the command of the r- 
perloi army officers. 



S. T How. 89 [12: 618]. Dinsman itsa a pri- 
vate in the Marine Corpa under Commodore 
Wiltes in the exploring expedition, and hia 
term of service having eiidred he entered into 
a contract for re-enlistment to serve until 
the return of the vessel. The Act which au- 
tborixed hIa re'^nllstinent applied to seamen 
and to service of anybo^ enlisted for the Navy . 
Dinaman was nibjected to aevere discipline by 
the orden of Commodore Wilkes, for which he 
hroQ^i tibia suit in the nature of an action of 
trespBM, and alleged that after the expiratioD 
of his service ha was not lawfully re-enlisted, 
as Ike was uDt a seaman when enlisted for the 



and held that he belonged at that Ume 
Navy, uying, among other things: "Though 
nurinea are not, in some tenaea, 'seamen,' and 
their duties are in aome reapecis diOerent, yet 
they are, while employed on board public ve>- 
aela, peraoua in tbe naval sffvice, pcrsMU lub- 

S> to tbe orden of naval olBcers, persons no- 
the government of the Naval Code as to pun- 
ishment, and persons amenable to tbe Navy 
Department. TThelr very name of 'marinea' 
indicates tbe place and nature of their duties 
generally. And beside tike analogies of chelr 
dutiea m other oountrles, their firet creation 
here to serve <m board ships expressly declared 
them 10 be a part 'of tbe crews of each oF said 
ships.' Act of March 87,1704,1 Stat, at L. 800, 
% 4. Their p^ was also to be fixed in tbe 
same way aa that of tbe seamen (g 6, p. 851). 
8o H wsa sgain t^ the Act of Aprifa?, 17«6, 1 
StaL at L. ess. And they have ever since been 
awodated with tbe Na^, except when ape- 
daUy detailed by the Presfdent for service in the 
Army, • • • Thus paid, thus serving, and 
thus governed like and with the Navy, it is 
[CSS] certainly no forced construction to consider 
tbem as embraced in the spirit of die Act of 
1837 by the description of persons 'enlisted for 
the Navy,* " 

And referring to the Act of June 80, 1SB4, the 
provision of which Is found in section 1631 of 
the Revised Statutes, "that the said corps shall 
at all times be subject to and under the laws 
and ngulations which are or may hereafter be 
Htabl^ied for the h^'ter govemnaent of the 
Navy," Ute opinion says tl^t this strengUiens 
the coneluslaa of the court, and that that corpa 
ihua in some respects became still more clcaelr 
IdenUfled with the Navy. 

Whatever view may he taken it cannot be 
considered as a distinct military organization, 
independent of tbe departments of the Army 
and Navy and under the supervision and 
ooBlrol at neither of tbem, having no su- 
perior ootalde of Ua own offlcen, except 
:be Praskku. Sncb apoaitlon ia at war with 
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the result of want of ordinaxy can, or rather 
of gross negligence; that the respondents were 
actors, and that Uie libelant was a paaidye suf- 
ferer. 

What the law presomes, to wit, that the act- 
ors had knowledge of all the fkcts In which 
they participated, each one of them here ad- 
mits, W ehaiging fault against the other. 

The law also presumes that the libelant was 
ignorant of the facts leading up to the collision. 

This presumption is always made in behalf 
of bailors against care takers; audit is on this 
presumption that carriers and depositaries axe 
uniformly required to assume the burden of 
proof, at suit of their baflors. 

A vessel tied as ours was is to be considered 
as cargo. 

The Alabamaand The Oameeoek, 92 TJ. 8. 697 
m: 764); The Johruon, 76 U. 8. 9 Wall. 151 (19: 
610); Spraul y. Hemingtoay, 14 Pick. 1; SturgU 
▼. &>jfJr, 65 U. 8. 24 How. 110 a6: 591). 

It can make no difference that in any case 
the fault has been committed by one person, or 
by many; by one yeesel or 1^ twa It is no 
reason why an innocent sufferer should not re- 
cover for his loss that it has been conferred 
upon him by two or more persons on whom the 
blame necessarily falls. 

Neither is it any reason for dismissing his 
libel, that he cannot show whether one of the 
actors is more to blame than the other, or how 
much either is to blame; or. Indeed, that one of 
them is not altogether blameless. 

It is enough to say that there has been a 
wrong done, which should be redressed by 
those who, apparently, have contributed to it 

A perfect cause of action is made out in the 
admission of wrong on one side, and of help- 
lessness on the other. 

Admiralty courts have consistently appor- 
tioned the loss in all cases of inscrutaole fault 

The Scioto, 2 Ware, 860; The NatMui,! Ware 
(2d ed.), 581; 1 Bell, Com. 627. 

"A vessel in tow and without fault is to be 
regarded as sustaining the same relation to the 
coUision which is sustained by the cargo. 

The Alabama and The Ghmeoock, and TTie 
Johneon, eupra. 

For the purpose of this argument it is suf- 
ficient to treat The Davton merely as a bailee 
for hire, responsible only for the exerdse of or- 
dinary care. Still she bore the Peculiar rela- 
tionship to our barge of custodian and care 
taker, a species of bailment which imposed all 
the obligations of a common carrier, who has 
dedineato be liable for risks not arising from 
his own negligence. 

Against common carriers with notice, the 
common law presumes that a loss is attriouted 
to the fault of the bailee, unless he shows that 
it is due to some excepted risk. 

Cla/rk V. BarntoeU, W U. 8. 12 How. 272(18: 
985); OarMld v. BalHman d 0, B. B. Co. 98 
N. Y. 582. 

Against wharfingers and warehousemen, also 
hela for ordinary mligence only, the wdght of 

Sroof is with the bailee to show the absence of 
lult, if the thing bailed is lost, injured or de- 
stroyed in the orainary course of business. 

Piatt V. Hibbard, 7 Cow. 500; Liehtenhein v. 
BoeUm d Prov. B.RCo, 11 Cush. 72; Maeksn^ 
wU V. Oox, 9 Car. & P. 682; Logan v. Matheufi, 
6 Barr, 417; Clark v. Spenee, 10 Watts, 885. 
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Even mere mandataries, giatidtoas bailees^ 
have frequently been held to proof of diligence, 
where the subject of bailment has been uwt or 
injured in their hands. 

Bearddee T. Biehardeon* 11 Wend. 26; Door^ 
man v. Jenkint, 2 Ad. A ta. 266; Stoiy» Ballm. 
S 318. 

Meeen. Joseph F. Moaher and ^mmmrn 
E. Carpenter* for appellee, daimant of Tim 
L. P. Dayton: 

The ontu\B upon the libelant to show nea^ 
gence as against The L. P. Dayton, dt^ 
presumptively or by direct proof. 

This would be true, even u the libelant based 
his claim on a towage contract made for a val- 
uable consideration. The owner of a towboat 
performing towage service is not a common 
carrier, nor even a bailee of the tow; he la only 
bound to reasonable skill and care. 

ThxmeportaHon Line v. Bape, 95 IT. 8. 297 
(24: 477); The Marfforet, 94 U. 8. 494 (24; 146); 
The WOb, 81 U. 8. 14 Wall 406 (20: 77^, WOe 
y. Steam Nwe, (h. 2 N. Y. 201 

The burden is always up<Mii him who allies 
the breach of such a contract, to show that tiSn 
has been negligence or unskfllfulness, to his in- 
, in its penormanoe. 

^Jie Wab,mpra: TheBrawot, 14Rlatchf.446. 

But the gliaX of the claim here, as well against 
The Dayton as against the other vessels, is neg- 
ligfHDce. 

The tug is liable to the tow for a disaster of 
this kind, to the same extent as she would have 
been to a third and strange vessel injured by 
her negligence, and to no greater degree. 

TheBrooklyn, 2 Ben. 547; The Demr, 4 Ben. 
852-855. 

In order to prevail in a libel for damages re- 
sulting from alleged negligence, the libelant 
must do more than show or establish that his 
ovm vessel was free from blame. He must 
further show that the loss was occasioned by 
the fault of those in charge of the other vessel 
which he seeks to mi^e responsible. 

The New Champion, Abb. Adm. 202; TheWm. 
Tounff, Olcott, ^iThe Ifeptune, Olcott, 488, 
498; The Breeee, 6 Ben. 14; The Columbue, Abb. 
Adm. 884; The Summit, 2 Curt C. 0. 150; 7%e 
Eri, 8 Cliff. 456, 460; Ths KaUieto, 2 Hughes, 
128; The Ugo, 2 Hagg. Adm. 856. 860; TheBo- 
Ji'na, 8Notes of Cases, 209; The Adolph, 4 F^ 
Rep. 780. 

Indeed it is now held in England that the 
burden of proof is not on the claimant, even 
when he sets up matter strictly in Justification, 
or by way of excuse, imtil a prima fade case 
of negligence is shown. 

The Marpeeia, L. R. 4 P. C. 212; The Abra- 
ham, 2 Asp. N. 8. 84; ITie Benmare, L. R. 4 
Adm. 182. 

On the Readings no negligence on the f>art 
of The L. F. Dayton is admitted or shown, and 
there is nothing to shift the burden of proof to 
that tug. 

Tbe mere fact that the collision occurred with- 
out fault of the libelant, while his boat was In 
charge of our tug, does not raise any preeump- 
tioD that this tug was in fault 

7%tf Webb and The Brazos, mmra; The W. B. 
Oladwieh, 17 Blatchf. 77, 82; ns B. B. Saun- 
dere, 28 BUtchl 878, 8^, 884. 
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Mr. WUllam D. Shlpaan, for cbliiiADtB 
Sbea and Jewett, Reoeiyer. 

Mr. JiuHee Matthews delivered the opin- 
ion of the court: 

The appellant, Thomas McNally, filed his 
libel in a cause of collision, dvil and maritime, 
against the steam tog L. P. Dayton, the steam 
tug James Bowen, and the float or scow called 
No. 4, hi the District Court of the United States 
for the Southern District of New York. The 
second article of the libel sets out the caxise of 
action as follows: 

"2. Heretofore; to wit, on the fourteenth day 
of February, 1879, the boat or barge Centen- 
nial, of the burden of about 800 tons, of which 
boat your libelant was master, was taken in 
tow l^ the steam tuff L. P. Dayton at the pier 
foot ot Fifty-Ninth Street, New York Haroor, 
[338] to be towed by the said tugto the Erie basin, 
near Atlantic docks. New York Harbor. She 
was taken at or about Ave and one-half o'clock 
in the afternoon of that day. She was loaded 
with a valuable cargo; to wit» ris thousand 
four hundred and flfQr bushels, or thereabouts, 
of red wheat She was then staimch and sea- 
worthy. When The L. P. Dayton left Pif ^- 
Ninth Street pier she had in tow four boats or 
barges, of which the boat Centennial was one; 
these were placed two on the port side of the 
said tug and two on her starboard side. The 
Centennial was the inside starboard boat— that 
is, the one lashed to the starboard side of the 
tug Dayton. The Centennial was a boat one 
hundred and three feet in leneth, and when 
fastened to the tug, as aforesaid, her bow pro- 
jected some twen^feet beyond the bow oithe 
said steam tug. The evenmg was quite dear 
and starlit. The tug and tow being made up 
as aforesaid proceeded down the river, the tide 
being ebb, until about opposite Eagle pier, Ho- 
boken, when the tug put Into shore and there 
left one of the boats that had been fastened to 
her port side. 

"After the port boat had been left at* the 
Eagle pier as aforesaid, the tug, with the re- 
maining three boats, resumed her course, pro- 
<ieeding down the river. When about opposite 
Pier 1, North River, and when about three 
hundred yards from Uie New York shore, the 
said boat Centennial was run into by tiie float 
or scow called Number Four, which was then 
in tow of the steam tug James Bowen, and re- 
ceived such injuries that she very soon there- 
after sunk with her cargo. At the time of the 
collision darkness had set in, and your libelant 
is unable to speak of his own knowledge with 
entire accuracy of the movements of the vessels 
aforesaid. But he is informed and believes 
the truth to be as follows, that is to say: 

"Before the collision aforesaid the steam tug 
James Bowen, having the float or scow Number 
Four lashed to her port side, was proceeding 
from some point on the East River to the Long 
Dock, Jersey City. She had rounded the Bat- 
tery, and at the time of the collision was on a 
course opposite or nearly opposite the course 
then being taken by the tugL. P. Dayton, and 
[339] her tow. Through the carelessness of both of 
tbepersoDS in charge of The L. P. Dayton and 
of The James Bowen and the scow, the said 
tows were not kept clear of each other, though 
there was ample space of water in which to 
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have done so, but were so nedlgenlfar hftndM 
that tha float or scow aforesaid bene n^t down 
on and struck full on her stem the boat Cen- 
tennial, staving In her whole bow and cauilng 
her to sink in about ten minutes. 

"Your libelant and his son were on board 
The Centennial at the time of the collision, but 
it was not possible for them to do anytiiing to 
prevent the same. The Centennial was entire- 
ly under the control and subject to the direc- 
tion of the tug boat L. P. Dayton, having neithtf 
propelling nor steering power of her own. 

"Your libelant alleges that both the steam 
tugs aforesaid were in fault in the following 
re^)ects: 

"First. Ndther tug boat obserred the sig- 
nals of the other, the observation of whidi 
might have and would have prevented danger. 

'^Second. Neither tug boat made use of the 
proper signals for avoiding a collision in time 
to avoid tne same. 

"Thirl The tug boat Bowen did not re- 
verse her movement, or did not do so in time 
to prevent a collision. 

"Fourth. Ndther tug boat was provided 
with a suitable and competent watdi at and be- 
fore the time of the collision. 

"Fifth. The tug boat James Bowen improp- 
erly changed her course before the collision, 
having put her whed to port and made an ef- 
fort, apparently, to pass* under the bows of 
The Dayton and her tow. 

"But your libelant alleges, in general, n^li- 
gence against both the siud tugs, and requ&es 
them to make deflnite answer of the facts per- 
tinent to the coUidon, which will dearly diow 
dther that both were equally to blame, or to 
blame In unequal decree, though neither entire- 
ly free from blame; out, for the reasons above 
mentioned, your libelant's boat. The Centen- 
nial, was in nowise to blame or respondble for 
the coUidon aforesaid." 

And also alleged negligence against the steam 
tugs Id addition, as follows: 

"That on the night and at the time of the 
collidon the tide was a strong ebb; that the tug 
Bowen and her tow were proceeding against 
the 'tide; and that it was negligence in her not 
to have kept more to the westward than she 
did, and Uiereby have avoided the tug Dayton 
and her tow, as might easily have TOen done 
had the proper care been used in observing The 
Da3rton's lights and dgnals. 

"And, fmther, that the said tug Bowen and 
her tow kept too near the New "li^rk shore in 
rounding the Batteiy aAd making up the North 
River. 

"That the tug Bowen was also negligent in 
respect of not having a proper light set on her 
port dde, or in permitting the same to be cov- 
ered and obscured by certain cars or carriages 
at that time on the oedL of the float, which was 
on her port dde. 

"That the tug Bowen was also negligent in 
not answering Uie signals of the tug Dayton 
when they were approaching each other. 

"That the tug Dayton was at fault in pro> 
ceeding at too n^Mtt a speed, the tide being a 
stronjr ebb ana the wind northwest. 

"T^at the tug Dayton was likewise negligent 
in not having a proper light set on the extreme 
I starboard and forward end of her tow. 
I "That the person in charge of the wheel of 
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The Dayton at the time of and before the col- 
lision was unfit for such duty, being a man of 
near and imperfect sight, and generailyincom- 
petent. 

"That the tuff Da3rton, after twice blowing 
her whistle, did not keep on her course, but 
ported her wheel and went to starboard, aiiow- 
ms her red li^ht to The Bowen and the float 
before reversiDg and attempting to back. 

•'That neither The Dayton nor The Bowen 
had a watchman or lookout on her forward 
deck." 

Hugh J. Jewett, Beoeiyer of the Erie Bail- 
way Company, claimant of Uie float or scow 
called No. 4, filed his answer on her behalf, In 
response to the charges of the libeL It was 
admitted, howeyer, that no cause of action ap- 
peared aii^ainst the scow No. 4, both In the 
courts below and upon the argument in this 
court. It Is, therefore, not necessary to consid- 
er the answer filed on its behalf. 

Daniel Shea intervened as owner of the tug 
James Bowen, and answered the cluurges of the 
libel as follows: 

"Third. That this respondent has no knowl- 
edge of the matters contained in the second 
article of said libel preceding the allegation in 
the said article contained, to the effect that the 
boat Centennial was run into by the float or 
scow Number Four, and he therefore neither 
admits nor denies the same, but leayes the li- 
belant to make such proof thereof as he may 
be adyised; that, sofiur as the allegations of the 
said article relate to the collision between the 
said boat Centennial and Uie float or scow called 
Number Four, which occurred on the 14th day 
of February, 1879, and the causes thereof , this 
respondent, upon information and belief, de- 
nies the said allegations of said article, and 
each and eyenr of them, except so far as the 
same are hereinafter expressly admitted. 

"And this respondent, upon information and 
belief, says that the facts in respect to said col- 
lision and the causes thereof are as hereinafter 
stated, and not otherwise, that is to say: 

' 'On the eyening of the 14th day of February. 
1879, at about hM past six o'clock, the saia 
■team tug James Bowen, at Williamsburg, in 
the waters of the East Biyer, took in tow the said 
float or scow Number Four, the said float or 
scow being lashed to the port side of said tug 
James Bowen, and the said tug James Bowen, 
with the said float or scow in tow as aforesaid, 
proceeded dawn the East Biyer, bound for 
Long Dock, Jersey City; that the tide was ebb, 
the wind moderate from northwest; that the 
said tug James Bowen and the said float or 
scow were both staunch, properly manned and 
equipped; that the said tug was proyided 
with a bright headlight on the forward end of 
her house, and with red and green lights on her 
port and starboard sides respectiyely, and with 
two white lights on the fiiagstalf aft, and that 
the said float was proyided with a white head- 
light near the bow, all of said lights being 
properly placed and burning brightiy; that the 
eaid tug James Bowen was provided with a 
competent pilot and lookout, properly placed 
on the tug, and that a lookout was also stationed 
forward on the roof of the float or scow; that 
the said tug James Bowen, with the said float 
or scow in tow as aforesaid, proceeded down 
the East Biyer to the Battery, and on rounding 
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the Battery into the North Biyer encountered 
considerable ice, and in consequence was run- 
ning yery slow; that after getting dear of the 
ice the said tug, with the Mid scow in tow as 
aforesaid, was headed for the Jersey City abat- 
toir. At this time there was outside of the said 
float, and about one hundred feet distant from 
the port side thereof, the steam tug W. H. 
Vanderbilt, with two barges in tow astern on a 
hawser; that said tug W. H. Vanderbilt, with 
her said tow, was proceeding in the same direc- 
tion and at a little faster rate of speed than The 
James Bowen; that after the said James Bowen, 
with the said scow or float in tow, had gotten 
into clear water and was headins; as last afore- 
said, a boat was discovered by her pilot com- 
ing down the river with a tow, which subse- 
ouentiy turned out to be The L. P. Dayton; 
tnat at the time the said approaching tug and 
tow were discovered tiie green light of the tug 
L. P. Dayton was visible, and she appeared to 
those in charge of and navigating the tug 
James Bowen, including the lookout on tlie 
float, to be going to the eastward, between the 
said James Bowen* and the New York shore, 
which was then about three hundred yards 
distant. At a proper distance the pilot in 
charge of The James Bowen blew two blasts 
of his steam whisUe, to which the approaching 
tug, L. P. I>a3rton, responded with two blasts 
of her whistle, and the pilot in charge of the 
said James Bowen thereupon put his wheel to 
starboard, headine as close to the westward as 
could safely be done without danger of col- 
liding with the tug W. H. Vanderbilt or the 
barges in tow thereof, which were, as before 
stated, on the port side of the said float, head- 
ing in the same direction; that notwithstanding 
the signal which had been given by The James 
Bowen, and which had been answered by The 
L. P. Dayton, the pilot of the said L. P. Day- 
ton, instead of keeping his course or putting his 
wheel to starboard so as to pass the said James 
Bowen on her starboard side, so changed his 
course as to shut out his green light and bring 
his red light in view of tiiose navigating The [3431 
James Bowen; that thereupon, it being evident 
that the said tug L. P. Da3rton could not cross 
the bow of The James Bowen and of the said 
float hi tow thereof without imminent danger 
of collision, the pilot in charge of The James 
Bowen immediately rang his bellB toslow, stop, 
and back; that said sig&Is were promptiy an- 
swered by the engineer of The James Bowen, 
and that at the time of the coUislon the heading 
of The James Bowen and of the float in tow 
thereof was about stopped, and that those in 
charge of the said L. P. Dayton and the canal 
boats or barges in tow thereof so navinited the 
same that the bow of the canal boat or oarge on 
the starboard side of The L.^7. Dayton was 
brought into collision with the bow of the said 
float or scow Number Four with such force as 
to break the tow line from the said scow or float 
Number Four to The James Bowen, and to 
crush in the bow of the said barge or canal 
boat on the starboard side of The L. P. Day- 
ton, and that, as this respondent is informed 
and believes, the said barge or canal boat was 
the barge or canal boat called The Centennial 
in the libel in this cause mentioned, and that in 
consequence of said collision the said barge or 
canal Ixmt Centennial subeequentiy sank; that 
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the place where the said ooUidoD oocnrred was 
about opposite Pier 1, North River, and from 
three hundred to three hundred and fifty yards 
from the head of said pier. 

"And this respondent, upon information and 
belief, says that the said collision was in no way 
occaaoned by any fault on the part of the said 
float or scow Number Four, or of the said tug 
James Bowen, or of those in charee thereof, but 
was occasioned by and due whoUy to the fault 
of those navigating and in char^ of the said tu^ 
L. P. Dayton and the said oar^ or canal 
boats in tow thereof in the followmg respects: 

"1. That the pilot in charee of the tug L. P. 
Dayton and of the said canal boats in tow there- 
of, including the said Centennial, was not a 
competent person for the purpose, being a man 
of near and imperfect sight and generally in- 
competent 
[•441 "^' '^^^ '^^ ^ P* Dayton, at the time of 
the said collision, while navigating the waters 
of the Hudson River and engaged In towing 
canal boats or barses, failed and omitted to 
have white lights placed in the extreme outside 
of the tow on either hand. 

"8. That the pilot In charee of the said tug 
L. P. Dayton and the canal boats or barges in 
tow thereof, after having received and answered 
the signal of two blasts from the steam whistle 
of The James Bowen, instead of keeping to the 
eastward and passing the said James^wen on 
her starboard side. Improperly chanced his 
course so as to cross the tx)ws of the said James 
Bowen, thereby bringing the bow of the said 
canal IxMit Centennial mtocoHision with the 
said float or scow Number Four. 

*'4. That the said tug L. P. Dayton, when 
danger of collision became imminent, did not in 
season reverse her engine, so as to prevent a 
collision. 

'*5. That the said tug boat L. P. Dayton 
was not provided with a suitable or competent 
lookout, properly stationed at and before the 
time of the collision. 

"6. That the said tug L. P. Dayton was 
also negligent in proceeding at too great a rate 
of speed, the tide being ebb and the wind from 
the northwest. 

••7. That the said tug L. P. Dayton, after 
twice blowing her whistle as aforesaid, did not 
keep on her course, but ported her wheel and 
went to starboard, showinc'her red light to The 
James Bowen and the saia float before revers- 
ing and attempting to go back. 

''And this respondent, upon information and 
belief, says that the said collision was in no 
way due to any fault on the part of the said 
loow or float Number Four, or of the said tug 
James Bowen; and upon information and be- 
lief he denies each and every allegation in the 
9aid Ubel and in the supplement filed thereto 
contained, charging or imputing any fault or 
oegligence whatever to the said fioat, or those 
in charge thereof, or the said tug James Bowen, 
or those in charge thereof, and each and every 
allegation in the said libel contained respecting 
the said collision, except as hereinbefore ex- 
presslv admitted." 
[945] Artliur B. Twombly, as surviving partner of 
Whitney & Twombly, intervened as owner of 
the steam tug L. P. Dayton, and answered the 
boel as follows: 

"Second. This respondent admits that on the 
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14th day of February, 1879, the boat Centen- 
nial, of the burden of about 800 tons, and of 
which the libelant was master, was taken in 
tow by the steam tug L. P. Dayton, at the pier 
foot of Fifty-Ninth Street, New Toric, to be 
towed to the Erie basin, at about half-past five 
o'clock P. M., and that she was loaded* with a 
cargo of wheat, of the quantity of which he is 
not informed, nor Ib he informed wheUier the 
said boat was then staunch and seaworthy, but 
leaves the libelant to make such proof in ref- 
erence thereto as he shall be advised. 

"He admits that when The Dayton left 
Fifty-Ninth Street pier she had in tow four 
boats, two on each side, and that The Centen- 
nial was the inside starboard boat; that ^e was 
one hundred and three feet in length, and that 
her bow projected some twen^feet beyond the 
bow of the steam tug L. P. Dayton; that the 
evening was clear and starlit and the tide 
ebb, and that the tug landed one of the boats 
that had been on her port side at the Eagle pier, 
Hoboken, and that she thereafter pursued her 
course with the remaining three boats, and that 
when about opposite or a short distance above 
Pier No. 1, North River, and about three hun^ 
dred yards from the piers on the New York 
shore. The Centennial was run into by the scow 
Number Four, which was then in tow of the 
steam tug James Bowen, and received such in- 
juries that she sank with her carffo. 

"And he admits that the said scow was 
lashed on the port side of The James Bowen 
and that said tug and scow were proceeding 
from a point in the East River to the Long 
Dock, Jersey City, and that at the time of the 
collision she was on a course opposite or nearly 
opposite the course then being taken by The 
L,r, Dayton and her tow. 

" He denies that it was through any careless- 
ness of the i>ersons in charge of The L. P. 
Dayton that said tows were not kept dear of 
each other. 

" He admitb that* The Centennial was under 
the control and subject to the direction of The 
L. P. Dayton, having neither propelling nor 
steering power of her own. 

" And as to the various allegations of fault 
on the part of The L. P. Dayton, he denies the 
same and each one of them. 

" And as to the allegations in said Hbel in re- 
spect to the damages sustained by the libelant, 
he has no knowledge and leaves the libelant to 
hlB proof thereof. 

"And he further avers thatsaid tuff L. P. Day* 
ton was wholly without fault whi<£ caused or 
contributed to said collision, and the same was 
wholly caused by fault of those on board and 
in chai|;e of the said tug James Bowen and said 
scow Number Four, as alleged in said libel. 

" And he alleges that the tuc L. P. Dayton 
was well and properly manned and had the re- 
quisite lights set and burning brif htlv accord- 
ing to law, and that the tow was in au respects 
properly made up; that the two tugs were ap- 
proachmg in such a way that the proper course 
was for each to pass on the starDoara ride of 
each other, and uiat the proper measures were 
taken by said tug L. P. Dayton to pass in that 
manner and the proper signals were blown, but 
that said tug James Bowen failed to give heed 
to said sigimls and to take proper measures to 
pass on the starboard hand of said tog L. P. 
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Dayton and the boats in her tow, but so negli- 
gently navigated as to bring the said scow 
against the said boat Centennial and also the 
boat on the port side of The L. P. Dayton." 

The case was heard in the district court on 
the pleadings without testimony, and a decree 
was passed dismissing the libeL 10 Ben. 480. 
On appeal to the circuit court, the case was 
again submitted on the pleadings alone, when 
tlie same decree was rendered. 18 Blatchf. 
411. The present appeal is from that decree, 
and presents the single question of law wheth- 
er upon the pleadings, without testimony, there 
is error in that decree. 

The ground on which the circuit court pro- 
ceeded is 'that, as the libel alleges negligence 
and ;f ault in various particulars as againit the 
tug L. P. Dayton and the tug James Bowen, 
(849] which is demed in the several answers of the 
respective claimants, in opposition to which the 
libelant has proven no negligence or fault on 
the part of either, the libel must be dismissed, 
as the burden of proof lies upon the libelant to 
establish a case of negligence against one or the 
other, or both of the respondents, and that this 
burden of proof is not changed or shifted by 
reason of any allegations of fault contained in 
the answer of either respondent as against the 
other. On the other hand, it is contended on 
the part of the libelant that while it is true that 
each of the defendants denies Uie negligence 
charged agaiusl it, yet both the answers show 
that the loss must have been occasioned by the 
fault of one of the defendants; and that being 
so the law casts upon each defendant the bur- 
den of making good its allegations of fault 
against the other, in order to exonerate itself. 

The proposition is stated by one of the coun- 
sel for the appellant, in his printed argument, 
as follows : '* A vessel, without propelling or 
steering power, lashed to 'the side of a tug, is 
sunk as the result of a collision between such 
tug and another one. In a libel filed by the 
tow against both tugs to which answers are in- 
terposed, in neither of which is negligence caus- 
ing or contributing to the collision attributed to 
the tow, and bv which each tug seeks to excul- 
pate itself and inculpate the other, a prima 
fade case of negligence arises, without the 
necessity of provmg the specific acts of negli- 

§ence by either or ^th tugs; and the decree to 
c entered in favor of the libelant, either 
against one tug alone, or against both, is de- 

Sendent entirely upon the nature of the evi- 
ence which it is incumbent upon the tugs to 
produce in order to determine, as between them- 
selves, the issues so made by them by their re- 
spective answers." 

The propriety and soundness of this rule is 
supposed in ar^ment to rest upon two general 
grounds: 1. It is contended that the tow which 
was injured by the collision is in the same cat- 
egory, as respects both tugs, as that of a ves- 
sel at anchor injured by a collision with a mov- 
ing vessel, where the burden of proof is upon 
the latter to show that it was without fault, or 
that the disaster was the result of fault on the 
[350] part of the complaining party. 2. That where 
ft appears, as in the present case, that the tow, 
being helpless as to its own navigation, was 
without fault on its part, and it Ja manifest, 
from the circumstances appearing on the plead- 
ings, that the collision was caused either iy the 
674 



fault of one or the other of the tugs, or was the 
result of inevitable accident, the burden of 
proof rests upon each to estaMish such facts as 
excuse it The argument is that such a disas- 
ter could only occur from fault of navigation, 
or from that ti$ mqjar which is styled inevita- 
ble accident; that bv the supposition the appel- 
lant is free from fault; that consequently it 
must be that either there was fault on the other 
side or inevitable accident, in either of whidi 
cases it is incumbent upon the respondent afiirm- 
atively to establish its excuse. 

It is also contended for the appellant that if 
the truth of the general rule must be admitted, 
that he who seeksjudicially to establish a claim 
based upon an alleged default of his adversary 
must affirmatively establish by proof the facts 
which justifv his complaint; and that the bur- 
den of proof, as a pnnciple of general Juris- 
prudenoe, is assumed by the plaintiff, unless 
the cause of action is confessed or admitted Ju- 
dicially by the defendant; yet, it is also true, 
that if the defendant accompanies a general de- 
nial of the alleffed cause of action vdth the 
admission of such facts as in law constitute his 
liability, the plaintiff's case is in fact admitted 
without other proof; and that, in this aspect, 
the Ubelant was entitled to a decree below on the 
basis of certain admissions of fact in each of 
the answers inconsistent with the general de- 
nials of fault. 

In our opinion, the burden of proof was upon 
the appellant to establish a case of negli£[enoe 
against each of the tugs separately and inde- 
pendently. The rule which presumes fault in 
a case of collision against a vessel in motion in 
favor of one at anchor does not apply. In the 
present case, the tow which was injured was 
not at rest, as respects either of the tugs. As 
acrainst The Bowen, the movement and naviga- 
tion of the tow was under the control and mon- 
ument of The Dayton; and in a suit against 
Tae Bowen, the tow can have no other or greater 
rights, and no other or better standing in court, 
than would The Dayton have had m case the 
collision had been airectly with her, because [3511 
the tow in such a suit is identified with its own 
tug, so far, at least, that she cannot escape the 
consequences if the collision was caused wholly 
or in_^rt by the fault of that tug. The OiviUa 
and The ResOeM, 108 U. 8. 699 [26: 5991; ifiSft/r- 
gi$ V. Bn/er, 66 U. 8. 24 How. 110 [16: 591]; 
The J, H. Gautier, 5 Ben. 469; The CUadtm, 
Lush. 158. 

It follows, therefore, that as respects The 
Bowen, the same burden of establishing the 
fault charged against it rests upon the libelant 
in this case, as t£e law would impose upon The 
Dayton if she were the libelant prosecuting 
for damages on its own behalf, as to which 
there could be no question. 

As between the tow and its tug. The Davton, 
the contract of towage involves a responsiDility 
for loss upon the tug only by reason of the want 
of ordinary care; for a tug is not a common ca^ 
rier, and does not insure the safety of its tow. 
In some eases the facts of the collision, as ad- 
mitted in the pleadings, might constitute a pri- 
ma facie case of negujrance, which would im- 
pose upon the tug we duty of explanation and 
exoneration; but no such presumption of fault 
arises in the present case. Here there was a 
collision between the tow of one tug and the 
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tow of anolbor, wldoh mmj haTe been csuaed 
bj a fault of naTlgatloii man fbe part of one 
or both of the tun Bach ohame fault acainst 
the other. Am tBe matter etandi, it le hAeter- 
mUiate, being a mere matter of oontrofewy to 
be adlodged Detween them upon proof of all 
the orcamBtanoes. In faYor of the injured 
tow, the libelant in this case, there is no pre- 
sumption of fault as against either nor against 
both Mntly. There is no presumption a^nst 
The Bowen for the reason we haye already 
stated; and theie is none against The Dayton, 
because on her behalf aD the aDeged negli- 
gence is denied, and the contrary filegatimis 
of the Ubel cannot be legally maintained merely 
by corresponding all^tions in the answer of 
The Bowen. To hold otherwise would require 
that in eyery case, as between the tow and Its 
tug, the latter should be required afflrmatiyely 
to establish its defense against Uie presumption 
of its negligence. There is no ground in reason 
or authori^ for making such an ezceptioD to the 

Seneral rule, which requires the plaintiff, fai the 
rst instance, to establish by proof tiie dl^ga- 
tions of its complaint It does not tend to es- 
tablish such an exception that It appears by the 
record that one or the other of the responaents 
must haye been so in fault as to be liable for 
the consequences. It still remains that there is 
a oontroyeny as to which of the two is guil^, 
and no decree can pass without aJBrming the 
liability of one or both. That afiOrmation must 
stand upon proof, unless it appears on the rec- 
ord which one of the two is at f^t, or that 
both are. 

Neither is it material that the facts of the case 
and the causes of the collision are peculiarly 
within the knowledge of the respondents. It 
is alleged in the present case, as one of the in- 
conyenienecs of the libelant's situation, that it 
would be compelled, in order to establish the 
allegations of the nbel, to resort to the testi- 
mony of those nayigating the respectiye tugs, 
and thus caU witnesses interested to exonerate 
the yessel to which they were attached We 
are not aware, howcyer, of any ground on 
which su6h an hiconyeniencecan aftect the rul^ 
of law which ffoyems the rights of the parties. 
And perhaps it is counterbuanced by the cor- 
responding interest on the part of each set of 
witnesses to fix the fault upon the opposing 
yesseL 

It is further argued on the part of the appel- 
lant that it was entitled to a decree below, as 
against The Bowen, on the gnmnd of admis- 
sions, in the answer filed on its behalf, afflrma- 
tiyely showine negligence and a yiolation of the 
rules of nayigation tending to produce a col- 
lision. This aspect of the case was disposed of 
by the circuit court in the opinion of Sfr, Ju$' 
iiee Blatchford, which we adopt, as follows: 

"It is urged for the libelants that the answer 
of The Bowen shows that she had The Dayton 
on her starboard side, with the courses oi: the 
two yessels crossing so as to inyolye risk of col- 
lision, and that, tnerefore, under Rule 19 of 
section 4283 of the reyised Statutes, it was the 
duty of The Bowen to keep out of the way of 
The Dayton, and, as she dM not, a prima faeU 
(*aso of negligence is thus made out amnst her 
i)y her answer This is an error. The facts 
stated in the answer of The Bowen do not show 
that the courses of the two tugs were crossing 
120 V. 8. 



when The Bowen disooyersd The Dayton. On 
the contrary, the ffreen light of The Dayton 
was then yisible to The Bowen, and not her red 
light, and The Dayton appeiu^ to be ffoing 
between The Bowen and the New York uiore. 
to the eastward, and in a direction which would 
cause her green light to still be yisible to The 
Bowen, and her red light to be still inyislble. 
This would insure safetyand no collision; and 
to insure it still more The Bowen blew two 
whistles, and The Dayton answered with two 
whistles. After that The Bowen starboarded. 
Eyen tf— before so starboarding, and while so 
starboardins^The Bowen is to be considered 
as haying fie Dayton on her starboard side, 
with the courses of the two yessels crossing 
^which is by no means dear on the ayerments 
m the answer of The Bowen), her answer shows 
that she took proper measures to keep out of 
the way of TheDayton; and that such measures 
were assented to at the time l^ The DayUm 
as proper, and that then The Dayton changed 
her course and went across the bow of The 
Bowen. Under theBe circumstances The Bowen 
slowed, stopped, and backed. 

"The answer of The Bowen states substan- 
tially that there was imminent danger of colli- 
sion if she Irapt on. There is ncShing in aU 
this to show negligence in The Bowen. When 
The Dayton so came suddenly across the bow 
of The jBowen, a case was not made within 
Rule 19, although in that position The Bowen 
had The Dayton on her starboard side, and 
their courses were crossk|g; and eyen if it were, 
the answer shows that The Bowen did all she 
could to keep out of the way of The Dayton. 

"The Ubel, so far from alleging that it was 
a fault in the Bowen to slow, stop, and back, 
alleges, as a fault in her, that she did not re- 
yerse, or did not do so soon enough. The iso- 
lated fact of her slowing, stopi^g, and back- 
ing cannot be taken away from the connection 
in which it is found in the answer and sepa- 
rated from the circumstances under which the 
answer states it occurred, particularly as the 
libel states distinctly that it was a fault in her 
not to reyerr^^." 18 Bktchf. 411, 4ia 

True OOP J. Test: 

James H. MoKenney, CHerk, Sup. OourC, IT. 8. 
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MARTIN DURAND bt ai.., Flffk. in Err., [366] 

SAMUEL B. MARTIN. 

<8ee8. 0. BeporterM ed. 88S-875.) 

PMie landB^ndemnitjf $chool lands in (Mi- 
fomia — comtruetian <tf the Ad cf March 1^ 
IBTt-^doMn <jf dtfecUve $eleetion», 

1. The Aot of Ifandi 1, 1877, **relatiiur toindeiimt« 
^ school seleottons In the State of OslBomla,^ratl- 
iled all Usta of such selections bdPore oortmed to 
that State by the United States, howeyer defeotlve 
or InsulBolent sooh certtfloates mlaht haye been. If 
the lands Included In such UstB did not fall within 
section 4 of the Act, and If they had not been pre- 
empted In good faith prior to the date of the cer* 
tlflottte. 

2. In the case presented, the land tn question was 
selected by the aoent of the State In 1S6S. The 
State, InlSSS, Issued a certlflcate of purchase to the 
defendant In error; In 1870, It was listed to the State 
by the United States Qoyenimeat, and tn 1871 the 
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Pr ERROR to tbe Supreme Oourt of ai« Bute 
of CallfomlB. AffrmeA. 

Tbe hlBtoiy and facta of the jcaaa appear In 
the opinion of the court 

Mr. M. HollaAr, foi plaintiSs In error: 

Defendant In error haa no right or title to 
tbe land In con tmTeray; hi* itate patent U void, 
and be has, cooBequentl;, no right to the poa- 
tes^oQ of Uie land. 

While tbe land ma held and claimed under 
the Mexican grant, Uk ofQcera of the United 
Statea Land Department had no anthoritj ta 
Jnriadlction to ik It to the State, or dispose of 
It In any other way. In adrance of the satla- 
faction of the claim of the Mexican grant un- 
der which It was held. 

10 Stat, at L. 240; Yai^ Seyntoan t. Bolton, 
KV. 8. S9(M:S^2):Lear<enwoith. L.A&.R. R. 
Co. V. U. a. 93 U. S. 788 (38: 634): Ifewhaa v. 
Sanger, 92 C. 8. 701 (SS: 769)1 MaAonm v. Van 
WinJcU, 21 Cal. SOS; Sikv t. StiieK, 18 Cal. 
198; Om'nieaB v. Outver, 16 Cal. 429. 

The listing of landa to a State, by the United 
States land officer, which are not of tbe char- 
acter QM. are subjected to be Usied, "aholl be 
perfectly null ana void." 

10 Stat, at L. 846. 

The land not having been listed, the Slate 
took nothing by lis pnteot (o defendant In 

(^nt V. Regnaldt. 49 CaL S17; OAvrMU t. 
Andertan. 68 CaL 219. 

The location of the land by tbe agent of tbe 
State, sad (he issnance of tbe vtote certificate 
of purchase, took plaoe before the land was 
■nrveved, and wwe therefore Tc^proceedlngB, 
eren If It be ummed that tbe land was not 
held or clalmod under the Mexican granL 

Chant T. BemoUt, 48 CaL 214; Xedhy v. 
BoUrtton, 6S CaL 886; FSnntg t. Berger, SO 
Cal. 348. 

A confirmadoD may make a defeasible es- 
tate good, but cannot work upon an estate that 
Is void, or, more properly speaUn!;, cannot 
confirm a title where there Is no'.title to be con- 
firmed. 

Co. Litt 29S; PbOe* Late v. Wmdal. 18 U. 
8. 9 Cranch. 87 (8: 666); BevAert v. Fdpt, 78 
U. 8. 6 Wall. 160 (IB: 849); Moor* t. BiU, 88 
ni. 489; MiUer v. Lindtes, 1 McLean, 82. 

Mr. £. O. Wlieeler. for defendant in 
error: 

The title of the defendant in error was per- 
fected by operation of the Act of Congress of 
March 1, 1877. 

The l«id In controv e rt was not open to pn- 



emption, because It was not unoccupied land, 
being at the time of the entry of plaintiffs In 
error In tbe possession of the defendant in ex- 
ror holding under a slate patent 

Davit t. Scott. 58 Cal. 165; MeBroten t. Jfrr- 
m, 59 Cal. 64; AUterton v. Foirltr, 96 D. S. 518 
(24; T32):Hoimer v. Wallace, 97 D. 8. 675 (24: 
1180); TretunUh v. Ban Franeueo, 100 D. S. 251 
(35: 626). 

Even if tbe land was subject to preemption, 
the plaintiffs In error did not comply wltli tbe 
requirements of tbe statute npoo toe subject 

The defendant in error was entitled to a 
Judgment In his favor on the ground of prior 
possession alone. 

Jfr. 0U(^ Jiutto Valte deUvered theopin- [3«T] 
Ion of tbe court: 

This was a suit brought bj~ Samud B. Ma^ 
tin, tbe defeodant In error, <m the SOtb of 
March, 1878, in tbe Dtetrtct Court of Contra 
COBia County, OalUomla, against Martin Du- 
rand and Antbony Thompson, the plaintiffs In 
error, to recover the poesesston of lie E. ^ sec 
18,T.3S., R. 1 E., Mount Diablo meridian. 
The facts found at the trial were In brief these: 

The land In dispute wu a^cultnral land, 
and it was located by the locating agent of Cal- 
ifornia on the 30tb of October, 1862. at tbe re- 
r»t and in tbe name of Ibrtiii, In lieu of tbe 
isecl6,T.a2a,R«K,oftbe same me- 
rldian. In making this selection, which wss 
for indemnity school lands, the agent acted un- 
der color of the authority of section 7 of the 
Act of March 8, tSSS, chap. 145. 10 Stat. At L. 
347. This township twenty-two has never been 
surveyed by tbe United States, and tbe east 
half of section 16 is within the boundaries of a 
Mexican grant known as Ban Mignelito, con- 
firmed to one QoDzBles, the final survey of 
which was approved In 18S9, and the lands 
afterwards patented to Gonzales or his assigns. 

On :he second <d March, 186S, the State of 
California Issued a certificate of purchase to 
Martin for the land in dispute. On the 8tb of 
September, 1870, it was listed to the State by 
the United Sutes Qovemment.and, on the third 
of February, 1871, it was patented by the State 
to Martin under his certificate of purchase. 
The plat of the United States survey of town- 
ship two, embracing the land, was filed In the 
United States land-office In San Francisco on 
the 10th of .Tune, 1865. 

On the 10th of April, 1889. the Mexican Gov- 
ernment granted lo Jos£ Noriega and Robert 
Llvermore a tract of land known as Las Pod- 
tas. Tbe claim under thin grant was confirmed 
on tbe 14th of February, 18H, by the land com- 
misstoners appointed under tbe Act of March 
8, 1861, chap. 41, 9 Stat, at L. 631, and after- 
wards, on appeal, by this court, at December pseei 
Term, 1860, After the declBion of the land ' 

commissi on eTS, a deputy surv^or, under in- 
structions from the Surveyor-General of the 
United States for Callfomla, made a sorrey 
which purported to ^ow tbe boundaries of the 
claim confirmed, and this surrey waa approved 



In March, 18(», after the decree of confirma^ 
tlon by this court, the surveyor-general caused 
the claim so confirmed to be t^n s u rve y ed 
and derignated, and this survey was approved 
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by him May 11, 1870» by the Commisrioner of 
the United States General Land-Office March 
1, 1871, and by the Secretary of the Interior 
June 6, 1871. On the 20th of A.a£U8t, 1872. 
the United States issued a patent to iHoriega and 
Livennore, their heirs ana assigns, for the land 
so surveyed and designated in March, 1889. 
The land now in dispute was embraced within 
ihe exterior boundanes of the grant adjudged 
to be yalid by the decree of the board of land 
commissioners affirmed l^ this court, but was 
not embraced within the surveys of 1854 or 
1889. or in the patent issued to Noriega and 
liyermore. 

On the 16th of May. 1876, Thompson entered 
into the possession of the south half and Du- 
rand into the possession of the north half of the 
half section in dispute. When these entries 
were made Martin was in possession of the 
land, though it was not then, nor had it ever 
been, fully inclosed or fenced. Within a few 
days afterwards Martin notified Thompson that 
he claimed to own the land under a patent 
from the State of California, which he exhib- 
ited; but, notwithstanding this, both Thomp- 
son and Durand maintained actual and exclus- 
ive possession, and kept Martin out until this 
suit was brought Each of the parties entered 
for the purpose of availing himself of the pre- 
emption laws of the Unitoa States, having the 
necessary personal qualifications therefor. 
They each made application at the proper land- 
office to perfect their respective clamis, but 
the officers refused to permit them to do so. 
Upon this state of facts the Supreme Court of 
California affirmed a judgment of the district 
court in favor of Martin, and to reverse that 
decision this writ of error was brought 

Upon the facts as found we have no hesita- 
tion in deciding that the title of Martin, under 
his patent from the State of California, was 

erfect when his suit was brought, and that the 

dffment in his favor was right The land 
aispute had not only been selected by the 
State as indemni^ school lands, and certified 
or listed as such by the proper officer of the 
United States, when Durancl and Thompson 
made their respective entries as preemption 
settlers, but it had been patented to Martin and 
be was In actual possession under color of that 
title. These are facts specially found bv the 
court below, and the evidence on which this 
finding was made cannot be considered here. 
Such being the case, the land was not open to 
preemption settlement as against Martin when 
Durand and Thompson entered on his posses- 
sion. AtherikmY,fbu>ler,WV.Q,61S[fi(:'m\; 
Trenouih v. San Franeiseo, 100 U. 8. 261, 256 
25: 626, 628]; Matter t. Fkteher, 116 U.S. 881 
29: 598]. 

If the title of Martin was ever at all defect- 
ive it was be^^kuse, at the time of the selection, 
the land was within the boundaries of a claim 
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under a Mexican grant, and therefore not then, 
hi a strict legal sense, public land; but the 
United States has never objected to the title 
of the State because of tiiis. On the contrary, 
after a survey had been made and approved by 
the Surv^or-Qeneral of the United States for 
California, which excluded the land from the 
grant, the proper officer of the United States 
Usted it to the State under the Act of August 
8, 1864,chap, 201, 10 Stat at L. 846,now section 
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2449 of the Revised Statutes, as indemni^ 
school lands which had been properly selectea, 
and from that day to this, so far as Uie record 
shows, the United States has never disputed 
the title of the State or its grantee. This sur- 
vey was made in 1869, the claim having been 
finally confirmed in 1860. As the survey was 
not inade until more than ten months after the 
Act of July 28, 1866, chap. 219, 14 Stat at L. 
218, " To quiet land titles hi California " had 
become operative, its approval by thesorv^or- 
general had the effect, under the ruling of this 
court in FnUhar v. (yOmnor, 115 U. S. 102 
[29: 811],''of opening all lands within the ex- 
terior botmdaiies of the grant, but outside of 
those fixed by the survey, to selection or i»6- 
enu>tion entry as public lands, subject only to 
a defeat of title, if in the end the survey as 
made should be set aside and the boundaries of 
the grant finally extended so as to include the 
selection or the entry. In the present case, 
however, the survey was accepted bv the own- 
ers of the grant and a patent taken for the land 
within its boundaries, in full satisfaction of 
their original claim as confirmed by the com- 
missioners and by this court This was id 
1872, and from that time certainly there has 
been no one, according to this record, who 
could dispute the title of the State or its grantee 
except the United States. The ovmers of the 
Mexican mnt abandoned their daim to the 
excluded land when they accepted their pa- 
tent, and no one could enter upon the land by 
the laws of the United States as a preemption 
settler, because Martin was in the actual pos- 
session under his claim of title. It is not con- 
tended that this title of Martin is even tech- 
nically defective, unless it be for the reason 
that the selection was actuaUy made when the 
land was not in law public land. But when 
the Commissioner of the Qeneral Land-Office 
in 1870 certified this with other land to the 
State as land whidi had been selected as in- 
demnity lands, it was an existing selection at 
that date, and there were no intervening rights 
to prevent its operation as such. Bv accept- 
ing the certificate the State treated the seleo- 
tion as a valid selection exlsthig at the time of 
the certificate, and the list thus certified oper- 
ated under the Act of 1864 as a transfer of the 
title from the United States to the State whldi 
immediately inured to the benefit of Martin 
under his patent It is true that the certificate 
of the commissioner to a list of lands which 
were not open to selection at the time Urn 
iret^ selectea, nor at the time they were cera- 
fied, would not pass title out ox the United 
States because he had no authority in law to 
make such a certificate. But the case is quitt 
different when the State presents for cert£fica 
tion as an existing selection one that was bad 
when n^de, but good when presented. Under 
such circumstances, if the rights of no third 
parties have intervened, there li nothing to 
prevent the commissioner from treating the se- 
lection as if made on the date of its presenta- 
tion, and certifying accordingly. His certifi- 
cate is of selections daimed^l^ the State at 
the time of its date, and if the State had a 
right to the titie under the drcumstcnces exist- 
ing then, it was within his official authority to 
make C:^^ transfer. It is a matter of no mo- 
ment that the selection was bad at the time it 
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was made, if at the time of its presentation for 
title it was good, and there were no intervening 
rights to be injured by reason of its acceptance 
and ratification by the United States. 

This would be sufficient to sustain the title of 
Martin if there were nothing more. But there 
is more. All must agree that, even if the title 
was defective because of the invalidity of the 
original selection, it was within the power of 
the United States to cure such a defect by a 
release to tbe State or its mntee of all their 
interest in the land remaining after the lists 
were certified by the Commissioner of the Land- 
Office, provided no other person had in the 
meantime acquired rights superior to those of 
Martin. This, we thmk, was done by the Act 
of March 1, 1877, chap. 81, 19 Stat, at L. 267, 
" relating to Indemni^ school selections in the 
State of California." That Act is as follows: 

" Be it enaeUd by the Senate and Hotm of 
Bepresentatitee qf me United States of America 
in Congreu aeeembled. That the title to the lands 
certified to the State of California, known as 
indemnity school selections, which lands were 
selected in lieu of sixteenth and thirty-sizth 
sections, lying within Mexican grants, of which 
grants the fii^ survey had not been made at 
the date of such selections hv said State, is 
hereby confirmed to said State in lieu ^ the six- 
teenUi and thirty-sixth sections, for which the 
selections were made. 

" Sec. 2. That where Indemnitv school se- 
lections have been made and oertteed to said- 
State, and said selections shall fail, by reason 
of the land in lieu of which they were taken 
not being included within such final survey of 
a Mexican grant, or are otherwise defective or 
invidid, the same are hereby confirmed, ai^ 
the sixteenth or thirty-sixth section, in lieu of 
which the selection was made, shall, upon be- 
ing excluded from such final survey, be dis- 
posed of as otherpublic lands of ue United 
states; Provided, That if there be no such six- 
teenth or thirty-sixth section and the land cer- 
tified therefor shall be held by an imiooent pur- 
chaser for a valuable consideration, such pur- 
chaser shall be allowed to prove sudi facts be- 
fore tbe proper land-office, and shall be al- 
lowed to purchase the same at one dollar and 
twenty-five cents per acre, not to exceed three 
hundred and twenty acres for any one person; 
Provided, That if sudi person shall neipect or 
refuse, after knowledge of such facts, to fur* 
nish such proof and make payment for such 
land, it shall be subject to the general land laws 
of the United States. 

" Sec. 8. That the foregoing confirmation 
shall not extend to the lands settled upon by 
any actual settler claiming the right to enter, 
not exceeding the prescnbed l^;al quantity 
under the homestead or preemption laws: Pro- 
tidsd, That such settlement was made in good 
faith upon lands not occupied by the settle- 
ment or improvement of any other person, and 
prior to the date ot certification of said lands 
to the State of California by the Department 
of the Interior; And provided further, That the 
claim of such settler shall be presented to the 
register and receiver of the district land-office, 
together with the proper proof of his setUe- 
ment and residence, within twelve monUis Kheir 
the passage of this Act, under such rules and 
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reffulatlons as may be established l^ the Com- 
mbsioner of the General Land-Office. 

"Sec. 4.^ That this Act shall not apply to 
any mineral lands, nor to any lands in the City 
and County of San Frandsoo, nor to any in- 
corporated dty or town, nor to any tide, 
swamp or overflowed lands. 

This statute was, in our opinion, a full and 
complete ratification by Congress, according 
to its terms, of tbe lists of indemniQr school 
selections which had been before that time cer- 
tified to the State of California bv the United 
States as indemnity school selections, no mat- 
ter how defective or insuffident such certtficatea 
might originally have been, if the lands in- 
duded in the lists were not of the diaiacter of 
any of those mentioned in section 4, and if they 
had not been tsken up in good faith br a home- 
stead or preemption settler prior to tne date of 
the certificate. The history of the times, which 
is exemplified by the fads of this case, shows 
that sucn must have been the intention of Con- 
gress. Almost from the beginning many of [3731 
tne titles under these indemnitr sdections had 
been in doubt because of the dday which at- 
tended the settlement of Mexican claims, and 
the records of this court contain a large num- 
ber of cases in which claimants under the pre> 
emption and homestead laws of the United 
States have sought to establish their titles, aa 
against purchasers from the State under in- 
demnity selections who had been many years in 
possesnon, because of some real or supposed 
defect in the title of the State. This statute 
was passed twenty-three veais after the ori^ 
nal grant to the Stale of the riffht to select m- 
demnity lands for lost sdiooT sections, and 
more than fourteen years after the lands now 
in dispute had been selected by the State under 
this grant and sold to Martin. Bight years be- 
fore the statute the proper officer of the United 
States had made a certuicate which, if author- 
ised by law, transferred an absolute estate in 
fee simple to the State that inured at once to 
the benefit of MarthL This certificate had 
never bem disputed by the United States, and 
no attempt had ever been made by anyone in 
authority to set it aside. Ttiis, as we know 
from our own records^ is but one of many cases 
of a similar character, and read in tbe light of 
these fkds the statute has to ua no uncertain 
meaning. 

In its first section all such certificates are ex- 
pressly confirmed where the oeikf objection to 
their validity is that a sdection was made be- 
fore the Mexican grsnt within whidi the origin 
nal school secticm was actually situated bad 
been surveyed, and the surv^ finally a^roved. 
In this class of cases the State was entitled to its 
indemnity lands, and the United States in effect 
formally waived any and aD irregularities in 
making the selections. 

In the second section cases were provided for 
in which the selection failed: 1, necauae the 
school section in lien of which indemnity was 
daimed and taken was not actually within the 
limits of a Mexican grant; and 2, because it 
was "otherwise def^ve or invalid." This 
language is certainly broad enough to indude 
every ^ifective cernficate; and. In order that 
the United States might be protected from loss, 
it was provided that, if the sixteenth or thirty* 
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■izih aectlon, In lien of wbich the selection 
rS74] '^^ made, should be found outside the Mexican 
^ ipant, the United States would accept that in 

neu dr the selected land, and confirm thesdeo- 
tion. If, howcTer. there was no such sixteenth 
or thirty-sixth section, and the land certified 
was held by an innocent purchaser from the 
State for a valuable consideration, such pur- 
chaser would be allowed to purchase the same 
from the United States at the rate of one dollar 
and twenty-five cents per acre, not exceeding 
three hunored and twenty acres for any one 
person. 

The statute relates only to such selections as 
had been certified to the State, and, taken as a 
whole, it meets the requirements of all the 
cases of defective selection which could be so 
certified. These are: 1, cases where the State 
was entiUed to indemnify, but the selection 
was defective in form; 2, cases where the origi- 
nal school sections were actually in place, and 
the State was not entiUed toindemnity on their 
account; and 8, cases where the State was not 
entitied to indemnity, because there never had 
been such a section sixteen or section thirty-six 
as was represented when the selection was made 
and the ofl9cial certificate given. As to the 
first of these classes, the oeitlficate/W^ simply 
confirmed because the State was entitied to its 
bidemnity, and nothing was needed to perfect 
the tide but a waiver by the United States of 
an irregularities in the time and manner of the 
sdecticms. As to the second, the selection was 
confirmed, and the United States took in lieu 
of the selected land that which the State would 
have been entiUed to but for the indemnify it 
had claimed and got. In its effect this was an 
exchange of lands between the United States 
and the State. And as to the third, in lieu of 
confirmation, bona fldi purchasers from the 
State were given the privilege of perfecting 
their tities by paying the United States for the 
land at a specmed price. Under these circum- 
stances, it was a matter of no moment to the 
United States whether the original selection was 
invalid for one cause or anower. If the State 



was actually entitled to faidemnify, it was got. 
ind^nnify when it ought to have taken the 



and the United States only gave what 
agreed to give. If the S&te claimed and 



[876] original school sections, the United Stales took 
the school sections and relinquished their ri^^ti 
to the lands which had been selected in tfeu. 
And if the State had claimed and sold land to 
which it had no right, and for whidi it could 
not give school limd in return, an equitable 
provision was made for the protection of the 
purchaser by which he coula keep the land, 
and the United States would get Us value in 
money. In this way all defective tities, under 
the government certificates, would be made 
goodwithout loss to the United States. 

It may be. as was claimed in argument, that 
when the bill was originally prepared the framer 
had it in mind only to provide for selections- 
made in lieu of school sections within Mexican 
grants before the final survey of the grants, and 
for selectloiis made in lieu of sections not 
finally included within the survey of a grant: 
but to our minds It is dear that hiefore the biu 
finally became a law Congress saw that, as 
ample provision had been made for the protec- 
tion of the Uniteil Stales in all cases, it was 
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best to include all certificates whldi were de- 
fective, no matter for what cause, and so the 
words "or are otherwise defective or invalid'' 
were added in what seemed to be the most ap- 
propriate place to carry that purpose into effect 
No sdection was made good unless it had been 
certified, and not then unless the United Statea 
got an equivaleut either in land or in money, or 
m carrying out their original school land grant. 
In this way the tides of all d^na^i^ purchasers 
from the State were or could be perfected with- 
out loss to the United States, and that, we have 
no doubt, was the intention of Congress when 
the statute was enacted. 

It is true that Durand and Thomjxson had en- 
tered on the land, and had exduded Martin 
from the possession, before the statute was 
passed; but that gave them no rights either under 
this statute or any other. Ai we have already 
shown, their entry was of no avail under the 

Snend preemption laws; and this statute savea 
e rights of no bomest^ or preemption set- 
Uers, except such as had entered on the lands 
in ffood faith prior to the date of their certifi* 
cation to the State. 
The judgment i$ qffirmed, 
Ttueoopy. Test*. 

James H. MoKenney, GletlE, Bop. Oonrt, U. 8. 
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SAMUEL B. MARTIN, 

e. 
ANTHONY THOMPSON. 

(See 8. 0. BeporterM ed. fra,tIT.) 

JuriedieHon~^aeiian to r§eo9$r crop againet one 
holding adwnely^ederal queetion. 

In an aotion against a preemi>tion settler to ra- 
coveraorop raised by hm on lands held adverBdj 
anlDst the plalnttff, a writ of error to a dedslon 
ox a state oourt put entirely on the ground that 
the owner of land out of nosMSSlon oannot recover, 
from one In pow o es l on boldlng adversely under 
claim of title, crops raised by aim, does not pra- 
sent a federal question. 

[No. 1«7.1 
Buhmitted Jan.$4. iSS7. DeddedFeb. 7, 1887. 

rj ERROR to the Supreme Court of the State 
of California. Rroorted helow, 88 OaL 818^ 
and 45 Am. Rep. 668. DUmimed, 

On motion to dismisi. 

The facts of the case saffldently appear bt 
the opinicm of the court 

Mr. M* Mvllaajr* for defendant in enor^ 
in support of motion. 

No hrief was filed on behalf of plaintiff bt 
error. 

Mr. OhitfJuitiee Walie delivered tiie opin* 
ion of Uie court: 

This suit was biougfat by Martin the defand* 
ant in error in Durand d Thmnpeony. Martin, 
just decided [ante.iUS] to recover of Thompson, 
one of the ptaintuf s in error, a crop of wheat 
raised by him during the year 1878 on the land 
described in that case, which hd took from the 
possession of Martin in 1876, and occupied ad- 
versely thereafter. The court has foiund as a 
fact that Martin never had possession of the 
crop before the commencement of this suit, 
ana that it was raised hy Thompson with his 
own labor and at his own expense whUe he 
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held exdualTe possession of the land advenely 
to Martin and claiming tiUe. 

From this it is dear that the- question of the 
title to the land was not necessarily involved 
in this case, and on looking into the opinion, 
which in CaUfomia forms part of the record* 
we find that the decision was put entirely on 
the groimd that the owner of land out of 
possession cannot recover, from one in posses- 
sion holding adversely under daim of title, the 
crops raisel hy him in cultivating the soil. 
The remedy in sudi a case is 1^ an ai)propriate 
action for the recoveir of the possession of the 
land and damages for the detention. This does 
not present a federal question, and (he motion 
to dimnim iioranted. 

True copy. T<«t: 

James H. MoKennej, (9erk,8ap. Oourt* U. 8. 



OHARLBS A. W. 8HERHAK, Admr. of 
Chablottb Sherman, Deceased. MAHTA 
CAMERON ST AL.» Appti., 

9, 

DAVID H. JEROMB ahd OHARLES W. 
GRANT, Ezra, of Sabah B. Littlb, 
Deceased. 

(See & a BeporterM ed. 81»4ML) 

W i lli attempt hy executon to$etatidebondand 
miortgage to meet a certain legaoy-^^egateeit 
noifound, 

A written instmmenti made by the ezeouUnns of 
a wUL setting aside an overdue bond and mortnge 
to beheld by them In trust to meet a certain Ici^ 
aoy, there being no evidenoe of the oonsent of ue 
legatees, or any order of any oourt on the subject) 
ISDeld not to have amounted to an irrevocable act 
transmuting the property. The written instru- 
ment was OT no greater effect than would have 
been a mere menml reservation. 

[No. 102.] 
Argued Bee. 27, &87. DeMed FA. 7, 2887. 

APPEAL from the Oficait Ck>uTt of the United 
States for the Eastern District of Michigan. 
jiSBverweim. 

The hlstoiy and facts of the case appear in 
the opinion of the court 

Meeere, Cfreorg^ W. HUler and Jamee 0. 
BmUh^ Jr., for appellants: 

The execution of the instrument in question 
is an «0 parte act of only two of the three ex- 
ecutors of this win. ImtU ratified by all the 
trustees it stands as an unaccepted offer to 
transfer the bond and mortgage, and th^ con- 
tinue part of thegeneral estate. 

Admitting, ar^^iendo, that the respondents 
had authority to invest $4,000 for the purpose 
of this trust, th^ have not done so. They 
have made no investment whatever. The exe- 
cution of said instrument, without the order of 
tiie court, without notice to the beneficiaries, 
and without their knowledge or consent, was 
no invesUnent of moneys, it was not even an 
assignment of the securities by executors to 
trustees, and can no more affect the ri«[hts of 
the appellants than if the papers had been 

glaoea in an envdope and marked " Sherman 
sgacy." The respondents might as well have 
determined in their minds to hold the bond and 
mortgage for purposes of this trust, as was 
done In Miller v. Oongdon, 14 Qray, 114. 



The essential dements of consent l^ the 
beneficiaries, in person or by a trustee legally 
representing them, is wholly wanting; and 
without this the act of the respondents was 
void and the estate continues liable. 

Leiteh v. WeUe, 48 N. Y. 585; Norman v. 
8torer,l Blatchf. 598; King v. Talbot, 40N.Y. 
76; Slack v. J^gin, 1 Demarest, 568. 

Meetn. J. H. MeCh^wmn wadBenton Egm- 
ehett, for appellees: 

It was tne defendants' duty, as executors 
under the will, to make an investment of 
$4,000 and pay the interest accruing from sudi 
mvestment to Ghariotte Shennan during hei 
life, holdhig the securities in thdr hands until 
her death, and then pay the prindpal to the 
legatees in remainder. 

Saundereon v. 8teaim$, 6 Mass. 87; Dorr v. 
WainwrigK 18 Pick. 828; Ibwne v. Amidoten, 
20 Rck. 585; Laming v. Laming, 45 Bari>. 
182; Drake v. Prioe, 5 N. Y. 480; ClaggeU v. 
Ha/rdy, 8 N. H. 147; Haddon v. Hemingway. 
89 MkOi. 615; MiUer v. Congdon, 14 Gray, 114 

It was the duty of the defendants as sudi ex- 
ecutors to separate the fund from the remain- 
der of the estate and provide for this legapy 
within a reasonable time. 

Fowler v^ OoU, 25 N. J. Eq. 202. 

The investment b^ real estate security was 
the proper mode of mvestment 

Ackerman v. Bmott, 4 Barb. 626, 686. 646: 
Kingy. Talbot, 40 N. Y. 76, 88, 97; 1 Peny, 
Trusts, gg 458, 450; Wheeler v. hrry,lS N.H. 
807. 

It was proper to permit the investment al- 
readv made to remain, it being believed to be 
good, and being secured by real estate mort- 



, Trustees, p. *861; Peiry, Trusts, ^HK, 



466. 

Those securities an separated from the ea- 
tate, and the proceedings of the complainants 
should be to compd the execution of that trust 
by tumiuff over the securities, or for directing 
the defendants to collect the security and pay 
the proceeds, or otherwise to account for snda 
specific trust 

Andereon v. Earle, 9 a 0. ^. S.) 460; An^ 
dereon v. JSarle, 1 Am. Ptob. itepi. 472; Hill, 
Trustees, 214. 

Mr. Juetiee BUtehtord deliverad the opin- [320] 
ion of the court: 

In 1872, Sarah E. little, then a resident of 
Peny, Wyoming Ckmnty, New York, died at 
that place, leaving a lastwiU and testament ex- 
ecuted August 80, 1872, and a codicQ thereto^ 
executed September 9, 187!^ The will, after 
giving snndnr mon^ legades, proceeded as 
xoUows : " Fourth. 1 give and oequeath to 
Charlotte Sherman the interest of K>ur thou- 
sand dollars during the term of her natural 
Uf e, and at her decease the said sum of four 
thousand dollars shall be eoually divided be- 
tween Maria Cameron, Sarah £. Morse, and 
James Sherman, diildren of C. A. W. 8her> 
man, or so many of them as shall then be Uv- 
inft." By subsequent artides other money leg- 
acies were given, and then followed these aru- 
des: "Twenty-second. AH hequests herein 
contained to personf residing in New York 
and that to Maria Canwron, L desire p«id d 
and the remainder as fast as the money is avau- 
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able." "Twenty -sixth. I hereby appoint 
Henry N. P^ my ezecator for carrying out 
the proTisions of tnis my laat will uid testa- 
ment so far as they relate to parties and prop- 
erty in this Bute (In New York), and Oharles 
W. Grant, of East Saginaw, and D. H. Je- 
rome, of Saginaw City. Michigan, my ezecu- 
tort for eveiythinff, so far as they rdate to par- 
ties and proper^ m the State of Michigan and 
elsewhere; and my execators are hereby an- 
thorized and empowered to sell and convey 

[881] sny rani estate of wh^ I may be possessed as 
they shall dean for the best interest of the leg- 
atees.** 

On the 84th of December, 1881, the ineseot 
suit in egnity was brought in the Oirooit Court 
of the united States for the Eastern District 
of Michigan, l^ Charles A. W. Slierman, as 
iidministrator of Charlotte Sherman, deceased; 
Maria Cameron, James Sherman and Sarah 
E. Morse, agafaist David H. Jerome and Charles 
W. Grant The bill seU out the forcing 
provisions of Little's will and states these ucts: 
Charles A. W. Sherman is the C. A. W. Sher- 
man named in the will. Charlotte Sherman 
was his wife, and died in May, 1880, and he 
was appoi<:ted her administrator in December, 
1881. In January, 1878, the will of Little was 
proved before the surrogate of Wyoming 
County, New Toric, and letters testamentary 
were issued to Page, named in it as executor. 
In March, 1873, letters testamentary on the will 
of Little were issued by the Probate Court for 
Saginaw County, Michi«»n, to Grant and Je- 
rome. Page, in New Yorlc, and Grant and 
Jerome, inluchigan, entered upon their duties 
as executors. In New York, little left prop 
erty not exceeding a few hundred dolkuis m 
amount, which went into the hands of Paige, 
and was used in defraying f jneral expenses, 
leaving nothing in his hands with which to pay 
the le^icies. Little left a large real and per- 
sonal estate in Saginaw County, Midiigan. 
which came into the hands of Grant and 
Jerome, as executors; and they have now in 
their hands a greater amount of the estate 
than is sufficient to pay to the plaintiffs their 
legacies and to pay all the other legacies. 
Grant and Jerome paid to Charlotte Sherman 
the interest on the 84,000 down to April 1, 
1876, but nothing more has been paid on the 
legacies to the plaintilfs. Maria Cameron, 
Sarah E. Morse, and James Sherman were liv- 
ing at the time of the death of Charlotte Sher- 
man, and are still living. The bill prays for 
an accounting by the defendants, as executors, 
and for the payment to tbe plaintilfs of the 
amounts due to them for the legacies. 

The answer admits that a part of the estate 
left by Little in Michigan came into the bands 
of Grant and a part into the hands of Jerome. 

[888] xi oven that, adde from tbe Coats bond and 
mortgage hereafter mentioned, Grant has none 
of tbe estate now in his hands, and Jerome has 
$9,621.75, including any fees, commissions or 
compensation for Bis services. Accounts of 
receipts and disbursements by each defendant, 
as executor, are annexed to the answer. It then 
sets forth that the defendants believed it to be 
their dn^ to set apart and invest, out of the 
estate, 8^000, the interest of whidi, as they 
should be able to collect it should be paid to 
Charlotte Sherman during her lifetime, and 
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the principal be retained by them in sodi in- 
vestment, and, after her decease, be paid over 
to Maria Cameron, Sarah B. Morse, imdJiMnes 
Shennan; that for that purpose, they toc^L out 
of the estate and set apvt a boiid executed Inr 
one Coats to LitUe, in the peoudty of 810,000, 
dated May 1, 1869, conditioned to pi^ 81,000 
May 1, 1871, $1,000 May 1, 187SL and $8,000 
May 1. 1878, with interest annually on all sume 
unpaid at lOper cent, and a mort^ige given to 
secure the bend, beiuring the same date, exe- 
cuted by Coats to Little, mortgaging a parcel 
of land in East Saginaw, Si^tuaw County, 
Michigan, and recorded in the office of the 
register of deeds for Saginaw County ; that, to set 
apart the bond and mortgage, they, on the 30th 
ci October, 1874, executed and acknowledged 
the following instrument in writing, whldk was 
recorded in ttie office of said r^gi^ of deeds 
on the same day: 

"Whereai^hv the last will and testament of 
Sarah B. littk, the interest of sum of four 
thousand dollars is bequouhed to Charlotte 
Sherman for her life, and upon her decease the 
said sum of four thousand aollars is to be di- 
vided between parties therein named; 

And fjDh&reoB, among the assets of the estate 
of said Sarah E. Little is a bond and mortgage 
made by Alice L. Coats to said Sarah £. lJt(M, 
dated May 1, 1869, for the sum of five thou- 
sand dollars, on which there is now due four 
thousand dollars, and whidi mortnige is re- 
corded in the office of the register m deeds of 
Saginaw County, Michigan, in Uber O of mort- 
gages, on pages 884 and 886: 

Now, theiefore, we, the undersigned, exec- 
utors of tbe said will, do hereby set apart for [323] 
the benefit of said Charlotte Sherman, and to 
be held by us in trust for the purpose of pay- 
ing the siud interest, and upon her decease for 
distribution amonff the persons named in said 
will, the said bona and mortg^. 

In witness whereof, we have hereunto set our 
hands and seals, this twentieth day of October. 
A. D. 1874. 

David H. Jerome, [u al 
Charles W Grant [L. 8.1 

Signed, sealed, and delivered in presence ci— 
Benton Hanchett, 
D. R Richardson. 

State of Michigan, ) 

County of Saginaw, ( ^ 
On this 80th day of October. A. D., 1874, be- 
fore me, a notary puUic in and for said county, 
personaily came the above named David H. 
Jerome and Charles W. Grant, to me known to 
be the executors of the last will of Sarah E. 
Little, deceased, and acknowledged the fore- 
going instrument by Uiem subscribed to be theb 
nee act and deed. 

Benton Hanchett, 
Notary PubUc.;" 
by means whereof they set apart the bond and 
mortgage, as an investment m their hands, to 
be held Dy them as executors under the will, in 
trust, from which to collect the interest on the 
sum of $4,000, represented by the bond and 
mortgage, as principal, and pay the same lo 
Chamtte Sherman, and to collect and receive 
the principal, and pay the same, in pursuance 
of the direction of the will, to ^laria Cameron, 
Sarah E. Morse, and James Sherman; that they 
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made the InvestmeDt properly, and in accord- 
ance with their duty; that their action was. in 
effect, the same, in all respects, as if th^ had 
taken the sum of $4,000 in money and pur- 
chased a security for that amount, or nad 
loaned that sum on security for the purpose of 
obtaining interest and retaining the prindpal 
to meet Uie payment of the legacy; that the in- 
vestment was made according to the best of 

[824] ^^^^' judgment, and in good faith; that they 
then believed the security was ample, and that 
the bond and mortgage were a desirable secu- 
rity for providing lor the legacy; that Ck>at8 
was then believed by the defendants to be 
worth, in her own right, the sum of at least 
$76,000 over and above the real estate covered 
by the mortgage; that they then believed also 
that the real estate was a good and sufficient 
security by itself to secure the payment of the 
$4,000 ana interest thereon; that me money se- 
cured by the bond and mortgage was not col- 
lected from Ck)at8. because they believed the 
security, as it stood, was an entirely satisfactory 
and altogether deurable one, and an invest- 
ment as good as they could make; that on such 
setting apart of the security, Charlotte Sher- 
man was informed thereof, and thereafter 
Grant collected from Coats, on the bond and 
mortgage, four sums of $!^ each, which he 
paid to her, he having, in January, 1874, paid 
to her $200, all on account of her legacy; that 
no other sums have since been coUected oy the 
defendants on the bond and mortgage, and 
there is due thereon $4,000 of piincipJEd, and in- 
terest from May 1, 1876; that when the interest 
ceased to be paid the defendants notified Char- 
lotte Sherman tiiereof, and asked her advice 
and direction as to foreclosing the mortgage, 
and sbice her death they have requested the ad- 
vice and direction of the plaintiffs in resard to 
coUectinff the bond and mortgage, and have 
advised Uiem of the setting aput of the secu- 
rity; that the defendants have offered, and now 
offer, to transfer the bond and mortgage to the 
plaintiflii; that tb^y have paid $182.48 for taxes 
on the mortgaged land, which were a Hen on 
it, and whioi should be reimbursed to them; 
that since the investment, Charlotte Sherman 
and tibe plaindffii have had no right to claim 
payment of any part of the legacy out of the 
estate of Little; and that the investment has re- 
msined the sole fund out of which the legacy 
should be paid. The answer then admits that 
the amount which came into the hands of the 
defendants from the estate of little was suffi- 
cient, after payinic all the debts of Little, to 
pay the legacy to tlie plaintiffs, and all the 
other legades payable before that \egKj, ao- 
cording to the directions of the wiD, out such 

[825] amount and Uie estate was not sufficfient to pay 
all the legades, not including the residuary leg- 
acy. It then avers that, according to the pro- 
visions of the wiU, it was not their duty to pay 
over the $4,000 to Charlotte Sherman; and that 
the other legatees under the will always ob- 
jected, after sudi investment had been made, 
to any other provision or payment being made 
out of the estate on account of that lega^. 

It was stipukted by the parties that Charles 
A. W. Sherman was admimstrator of Chariotte 
Sherman, and that Page had not, at the time 
of the fllhig of the bill, or at any time, aaj 



funds in his hands belonging to the estate of 
Little, except as alleged in the bill 

The case was heara on bill and answer. A 
decree was made providing that the defend- 
ants, as executors, have in their hands and 
hold said bond and mortgage, in trust for the 
payment to the plaintiffs or the legacy specified 
m the fourth clause of the bill; that Uie plain^ 
iffs are entitled to the payment of the pro- 
ceeds of the bond and mor^^e, after deduct- 
ing therefrom the expenses of the collection 
thereof, and the amounts paid and to be paid 
by the defendants for taxes on the property 
covered by the mortgage, to preserve the lien 
thereof, and the costs of this suit; and that the 
defendants foredoee and collect the bond and 
mortffaffe, by proper legal proceedings, and 
out of the proceeds retain the necessary and 
reasonaUe costs and expenses of such f orcdos- 
ure and collection, and the amounts so paid, 
and to be paid, by them for taxes, and their 
costs of this suit, and pay the balance of the 
proceeds to the plaintiffs in payment and dis- 
charge of the legacy. From this decree the 
plaintiffs have appealed. 

The only queraon necessary or proper to be 
disposed of on this appeal, in view of the plead- 
inn and of the terms of the decree below, is 
whether the special matter alleged in regard to 
the setting ^Murt of the bond and mortgage is 
a defense to the suit 

At the time of the execution of the p^^r of 
October 20, 1874, the unpaid $4,000 secured 1^ 
the bond and mortgage had been overdue more 
than seventeen months. There is no sugges- 
tion that any of the legatees named In the 
fourth article of the will consented to the set- rgoei 
ting apart of the bond and mortgage, or that ^ ' 
there wss any order of any court on the sub- 
lect. The fourth artide ^ves directly to Char- 
lotte Sherman the interest of $4,000 for life, 
and at her decease gives directly to such of the 
other three persons named as shall then be Uv- 
ing, "the sud sum of four thousand doDars," 
to be equaUy divided among them. Under 
these circumstances, the execution of the paper 
of October 20, 1874, l^ the defendants, setting 
mrt the bond and mortgage to be held by 
them in trust, even though the paper was put 
on record, amounted to no mon than if thej 
had retained the bond and mortgage, without 
executing any sudi paper, ana had merdy 
made a mental resolution to oonslder the bond 
and mortgage as set apart for this legacy. 
There was no second psity to the paper, no 
transfer in it, no contract, and the bdienciaries 
never assented to it, or ratified it, or waived 
thdr rights; and, in the absence of any such 
action bj the beneficiaries, it was revocable at 
any time. Without dedding what course, if 
any, might lawfully have been taken by the 
defendants at the time in question, to effect the 
object they sought, we are of opinion that what 
they did was of no more avail to that end than 
the mere mental detwmination of the executor 
in Miller v. Oonfftfon, 14 Gray, 114. Even 
though the mental determination took the 
shape of a written dedured purpose, it did not 
amount to the decisive and frrevocable act 
whidi must exist to have the effect to trans- 
mute the proper^. 

Tks decree qf Ms Oircnii Oowri U fwcsrssd; 
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tnd the earn U remanded to that wuri, with a 
^ireeti^n to take euehfiirther prooeedinge there- 
in a» ihaU net be ineeneieteni toith (Me epMen. 

Ttueoopj. Teet; _ ^ — ^ 

JamM H. MoKeonoj, (Xerk Sup. Oourt, U. 8. 



[363] JACOB M. HARMON bt al. P^ffk. in Brt.. 

CHARLES y. MoADAHB, and THOMAS 
C. MOORE, Ezn. of Jacob Habmob, De- 



(See B. 0. Beportei^ ed. 86S-888.) 

IfeffeUabU paper--<teHen en wv mi m erv nate^ 
unilateral agreement a$ a drfenee-'^iMaimiiit 
ofpeair* 

In an action upon a promlaory note, whore the 
defendant rellM on a vertMd prrailae br the payee 
to celeaie him from the payment of tne principal 
on condition of the payment by him of a certain 
rate of Intereit during the life off the payee,lt latai- 
enmbent upon him to show full performance of the 
condition* 

[Na 1208.] 
aUnnitted Jan. 10, 18S7. 2>eeided FA.7,JS87, 

rT ERROR to the Circuit Court of the United 
States for the Northern District of Illinois. 
Jl^fflrmedt 

Tlie case and ftets Mpetr in the opinion. 

Meeere, Charles H. Wood* and Robert 
Dojrle* for plaintiffs in error: 

An agreement to pay interest for a spedfled 
time after a note becomes due furnishes a suffi- 
cient consideration for the pfomise to extend 
time of payment It is a fnitber inyestment 
for a demute period for the creditor, and an 
eztansion of credit for the same time for the 
debtor. The Im^I effect of the agreement was 
to disable the former from enfordnf the ed* 
lection and the latter from paying for ue period 
named. 

CkuieY. A^tM. 87Me. 105; FbwlerY. Broeke, 
18 K. H. 240; ifaHe t. Lane, 10 K. H. 156; 
Wheatr. KendaU, 6 K. H. 506; Bebineen t. 
jra{fr,8Bush(K7.X 188; StaUinger. Jehneen, 
87Ga.564. 

The facts offered to be proved show a bind* 
Ing contract, which the court should have en- 
forced. 

In the year 1879 the interest laws of Illinois 
were so changed as to make 8 per cent per an- 
num the manmcm rate of interest that could 
be contracted for. 

Hurd, Gen. Stat ed. 1885, chap. 74» p. 785. 

The waiyer of a l^gal right at tne request of 
another person is a good consideration for a 
promise from him. 

Farmer y. Stewart, 8 N. H. 101. 

To constitute a consideration it is not neces- 
sary that a benefit should accrue to the prom- 
isor. It is sufficient that something yaiuable 
flows from the promisee, and that the promise 
is the inducement to the transaction. 

Vielett y. Faitan, U. S. 5 Cranch, 148 (8: 
51). 

A yaluable consideration, howeyer small or 
nominal, if giyen or stipulated in good faith, 
is, in the absence of fraud, sufficient to siqyport 
an action on anypaiol contract 

Lmwrenee t. JteOakneni, 48 U. 8. 8 How. 
487(11:58^ 
180 U.& 



The agreement to pay interest in adyanoe 
constitutes a sufficient consideration to support 
tiie contract 

Lime Boek BanhY. MalUtt, 84 Me. 547; Orqf- 
ton BankY. Woodward, 8 N. H. 106; Oroeby y. 
WvaU, ION. H. 818; Abel v. Alexander, 45 Ind. 
588; Bedman y. Deputy, 86 Ind. 888; ^vftny. 
Mudd, 87 HL 828; IT. A y. UawM, and Harrie 
y. Brooke, 8 Am. Lead. Cas. 4th. ed. 418, 425, 
notes and cases there dted. 

Nor will the agreement to pay interest upon 
interest affect the yalidity of the consideretion. 

Montague y. mtehdl, 28 Rl. 481; Witmar y. 
EOieon, 72 ID. 801; M^fere y . Firet Nat. Bank, 
78 HL ^TiBarbert y. Dumont, 8 Ind. 846; 
White y. Whitneu, 51 Ind. 124; Or(tfton Bank 
y. WoodwtMTd^ 5 N. H. 106. 

Mr. John P. Wilson, for defendants In 
erro r: 

" Where an accord is relied upon it must be 
executed. Readiness to perform Is not suffi- 
cient, nor is part performance sufficient An 
accord is always to be entirely executed, and 
not executory in any part" 

dimmom y. Clark, 56 111. 86, 101. 

This is the law eyeiywhere; and out of a yast 
number of cases which hold the general doo- 
tilne^ we dte a few which are analogous in 
their facts to the cases at bar. 

Simmons y. Hamilton. 56 Cal 488; White y» 
Gray, 68 Me. 578; HaU y. Smith, 10 la. 45; 
Flaek y. Garland, 8 Md. 188; Blaekbum y. 
Ormbw, 41 Pa. 87; Oary y. Banoroft, 14 Pick. 
815; Bagley y. Eoman, 82 £. C. L. R. 419. 

In the case at bar it was the performance of 
the alleged promise and not the promise itself 
which was to satisfy the notes. If the plaint- 
ifb in error would pay interest so and so unto 
the testator's death, then the notes should be 
canceled. 

Mr. Juetiee Matthews deliyered the opin- 
ion of the court: 

This was an action of assumpsit brought In 
the Circuit Court of the United States for the 
Northern District of lUfaiois, on September 26, 
1885, the plaintifb being executors of Jacob 
Harmon, deceased, dtixois of Indiana, and the 
defendants citizens of DUnois. The action was 
founded on a promisscMrynote dcned by the de- 
fendants, dated March 1, 1875, payable ona 
year after date to the order of Jacob Harmon, 
for $15,000, with interest at 10 per cent per 
annum from date untH paid, with a proviso 
that if the note was collected by suit the judg- 
ment should include a reasonable fee for the 
plalntify attorney. A copy of the note, with 
the indorsements thereon, was set out with the 
dectoration, showing that the interest thereon 
had been paid to March 1, 1885. The plea was 
the general issue. The case was tried by a 
Jury, who returned a yerdict in f ayor of the 
plaintiffB below, the Judgment on which is 
brought into review by this writ of error. 

From the bill of exceptions it appears that 
the following took place on the trial: 

" Upon t& said trial the defendants intro- 
duced proof tending to show that there was a 
verbal agreement beiween themselves and Jacob 
Harmon, the payee of the note, that if they 
would pay the interoBt regularly, at the rate of 
10 per cent per annum, as called for by the 
note, untU his d«ath, th^ should be acquitted 
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of thepajmmi of the principal; in other words, 
that the mooej zepresentaa if the note was 
given to them upon condition that they should 
pay the interort tnereon during the life of Jacob 
Harmon at the nite of 10 per cent per annum. 

" The defendants also offered to prove that 
In the forepart of the year 1880, after the said 
note In suit had become due, they offered to 
pay Jacob Harmon the amount then due on said 
note, with interest, and proposed to do so, un- 
less lie would reduce the interest; whereupon, 
the said Jacob Hannon verbally agreed that if 
they would cootinQe to pay him the interest 
upon the sum of money represented by said 
note during his Ufe, and pay in Koyember of 
each year the interest In advance for four 
months, or, if they failed to pay the interest In 
advance for four months, should pav interest 
upon the hiterest so unpaid, then the said def end- 
ants should be aotjuitted ot and released from 
the payment of the principal sum of said note 
at the dei^ of said Jacob Harmon, which the 
[365] court refused to be permitted to be proved, and 
the defendants thai and there ezc^yted. 

"And the court being of opinion that the 
facts so offered in evidence by the defendants, 
and the said facts which the defendants offered 
to prove, would not make a sufficient defense 
at kw, if proven in the said case, directed the 
luiy to return a verdict for the plaintiff there- 
10, and the verdict was taken accordingly; to 
all of whidi Uie defendants then and there duly 
excepted." 

These rulings ol the court are now assigned 
for error. In suimort of the assignments of 
error, the plaintun in error maintained this 
proposition; viz., that an agreement by the 
payor, after the note becomes due, to keep the 
money and pay interest thereon at the rate 
of 10 per cent per annum till the death of the 
payee.constitutes asuffldentconsiderationforan 
agntement on the part of the payee that he will 
Uien consider the note canceled and paid, where 
the payor from the time of such agreement con- 
tinues to pay such interest on the note until the 
death of the payee. This proposition should 
be considered in connection wnh the fact that 
in the year 1879, and therefore after the note 
in suit had become due, the interest laws of 
Illinois were so changed as to make 8 per cent 
per annum the maximum rate of interest that 
could be thereafter contracted for. Hurd, Qen. 
Stat 1885, chap. 74, p. 786. 

The agreement proved and tliat to prove 
which evidence was offered were both unilat- 
eraL The promise allied was by the payee 
of the note, not in consideration or a promise 
on the part of the payor, but on condition that 
he perform what was to be done; viz., pay- 
ment of the interest at the rate and in the mode 
agreed until the death of the payee. It be- 
came essential, therefore, to the defense, to es- 
tablish the fact that this undertaking had been 
fully performed, by proof of the payment of 
the interest as agreed until the death of Jacob 
Harmon. This fact is assumed in the brief of 
the counsel for the plaintiffs in error, but it no- 
where iH[>pears in ue record. The bill of ex- 
ceptions aoes not state when Jacob Harmon 
died; it does not appear elsewhere in the reo- 
1 366] ord. All we can know from that Is that he 
must have died before the institution of the 
suit, which was b^gun fay his executors on 

$84 



Scomber 25, 1885, but whether before or aft- 
er March 1, 1885, we cannot infer, that be- 
ing the date up to which interest was paid. If 
he died after that date, then the condition on 
which bis promise could be enforced against 
his executors had not been fulfilled. On this 
point, therefore, the defense failed. 
JudgmmU afflrmed. 



JsBBiciAH P. Harmon, Piff. Hi Err., 

Gkablm y. MoAdaicb 0| al., Sxra. of Jacob 
Hannon, Deceased. 

[NalS04.] 

PJ ERROR totheOircuit Court of the United 
States for the Northern District of Illinois. 
Same counsel and dates as in preceding case. 

Mr. JutUce MmiUhmwm delivered the opin- 
ion of the court: 

The record in this case involves no other 
questions than those Just decided in the fore- 
go^ case. 

TMitidffmmiUtker^are turned. 
True copy. Testi 

James H. McKenney, Clerk, Sup. Oourt, U. 8. 



JE8SB P. FARLEY, App$. [303] 

9. 

norma:? w. kittsgn, ja^ies j. hill. 

Am ST. PAUL, MINNEAPOLIS A MAN- 
ITOBA RAILWAY COMPANY, 

(See S. 0. Beporter*8 ed. SOa-SU.) 

Equity pUadinQ-^iPee €f plea—diiUnetUm U- 
tueen plea and demurrer— plea at evidence^ 
raUroade — reorganUaUon, 

L The proper office of a plea In equity is to pr^ 
sent some distinot fact, which of itMlf creates a oar 
to the suit, or to the part to which the plea applies, 
and thus to avoid the neoenlty of making tne dis- 
covery asked for, and the expense of goina into the 
evidence at large. 

a. At a hearing upon a plea, replication and 
proofB, no fact is in issue between tho parties but 
the truth of the matter pleaded. 

8. An objection to the equitv of the plaintUTs 
claim, as stated in tlie bill, must be taken by demur- 
rer and not by plea. 

4. A plea which avoids the dlwover^ prayed for 
is no evidence in the defendant*8 favor, even when 
it is under oath and negatives a material averment 
inthebilL _ 

[No. 6.] 
Argued Ma/r, i9, SO, 1886, Ordered far reargue 

merU Oct, es, 1886. Reargued Dee. 8, 9, 1886, 

Decided FA. 7, 1887. 

APPEAL from the Circuit Court of the United l^^l 
States for the District of Minnesota. Re- 
ported below, 4 McCrary, 188. and opinion 
published 14 Fed. Rep^ 114. Bevereed. 

Statement of the case by Mr, JueUee Chrwkjt 
ThiB was a bill in equity by Jesse P. Farley 
against Norman W. Kittson, James J. Hill, 
and the St. Paul, Minneapolis and Manitoba 
Railway Company, which, as amended by leave 
of court, contained the following allegations: 
That in 1876 the plaintiff and Kittson and 
Hill agreed together to acquire by purchase or 
contract, for tneir Joint and equal benefit, all 

120 U. H. 



1886. 



Fabley y. E1TT8OH. 



808-818 



tliat ooald be obtained of the bonds of the 8t. 
Paiil and Pacific Railroad Company and the 
Fint Division of the Si. Paul and Pacific Rail- 
road Compaiiy, two corporations existing under 
the laws of lunnesota, and owning railroads in 
that State, those bonds being then outstanding 
and for saue at a large discount, and secured by 
mortgages upon the railroads^ then in process of 
foreclosure; that Uie object of the agreement 
was to buy the railroads at the foreclosure sales, 
using the oonds in payment, and thereby to ac- 
quire the railroads; that it was also agreed that, 
m order to obtain from one Donald A. Smith 
and other capitalists the funds required for the 
enterprise, Kittson and Hill might use or give 
them an interest therein, but imX all the inter- 
est not so used or given should be retained and 
held for the joint and equal benefit of the plaint- 
iff and Kittson and Hill. 

That it was f urthei agreed between the plaint- 
iff and Kittson and Hffl that the details of the 
negotiations for procuring the necessary funds 
and ton the purchase of the bonds should be 
prindpally conducted and managed by Kittson 
and Hill, and the persons so given an interest 
in the enterprise, and that the plaintiff "should 
furnish such fiicts, information and advice, 
and render such aid and assistance therein, from 
time to time, as should be required of him.*' 

That the plaintiff "had knowledge, not pos- 
sessed by any of the other parties, as to the 
whereabouts and situation of said bonds, the 
rated value thereof by the holders, the mode 
whereby and the channel through which the 
[305] same could be reached and prooired; also in 
respect to the situation, amount, character and 
value of the lines of railroad and property mort- 
fuiged to secure said bonds, and in respect to 
m pending suits for the foreclosure of said 
mortgages; and that the services of the plaint- 
iff in respect to all of said matters, and his co- 
operation, wen indispensable to the success of 
said enterprise." 

That thereupon Kittso? yTOcured funds from 
Smith and one George Stevens, and agreed to 
give them a share in the enterprise, the amount 
of which was unknown to the plidntiff, but was 
believed by him to be one half: and that the 
rest belonged to the plaintiff, Kittson and HiU 
in equal d^res. 

That, pursuant to the agreement between the 
plaintiiland E[ittson and Hill, negotiations were 
opened in 1877 and carried on until 1879, re- 
sulting in the purchase of bonds amounting in 
the aggregate, at their face value and interest, to 
more than $26,000,000; and that the purchases 
of bonds were made by and in the name of 
Smith, Stevens, Kittson and HHI, but for the 
purpose of being used in the purchase of the 
railroads jrhen offered for sale under foreclos- 
ure decrees, and under and in pursuance of the 
agreement between the plaintiff and Kittson 
and HiU. 

That "Throughout said negotiations for the 
purchase of saia bonds, and m the purchases 
thereof, the plaintiff was continuously called 
upon by the said Kittson and Hill for facto and 
information, advice and co-operation in respect 
thereto, and at their request furnished and ren- 
dered the same, pursuant to the aforesaid agree- 
mento and understandings between them; and 
that said negotiations were only successful 
through and oy means of the advice and co- 

120 V. & 



operation of the plaintiff, and the facts and in- 
formation peculurly within his knowledge as 
aforesaid, and imparted by hnn to the said 
ELittson and HiU, at their request, imder said 
understandings and agreements.*' 

That most of the purchases of bonds were 
made under an agreement with the holders that 
they should not be paid for tiU the raUroads 
were sold under decrees of foreclosure, and that 
the seUers of the bonds should then have the 
option of being paid in cash, or of taking new [306] 
bonds issued ^ a company to be organic by 
the purchasers, and secured by mortgage upon 
the same property. 

That nearly ul the bonds were owned in 
Holland, and that one John S. Kennedv was 
agent of a large majority of the bondholders, 
with fuU authority to take suoh action in re- 
spect to them as ne thought best, and was a 
trustee in aU the mortniges. except one for 
|15,000,000onthe First Division of the St Paul 
and Pacific Railroad, and was the agent of the 
holders of more than $11,000,000 of the bonds 
secured hjr that mortj^^; and that aU the fore- 
closure suito had been commenced by his order, 
and were prosecuted under his general control 
and direction. 

That the plaintiff "was appointed receiver of 
the property of the St Paul and Pacific RaU* 
road Oompanv, and was made general manager 
of the Unes of road of the First Division of me 
St Paul and Pacific RaOroad Company, under 
the trustees in said mortgages in possession 
thereof, upon the recommendation and at the 
instance and request of said Kennedy.* 

That after the agreement between the plaint- 
iff and Kittson and HUl, and before Uie de- 
crees of foreclosure, and before the purchase of 
any of the bonds, and whUe negotiations were 
pending for the purchase of the bonds repre- 
sented oy Kennedv, "The plaintiff inforoiedUie 
said Kennedy of his said Interest and connec- 
tion with the said Kittson and HiU hi the proj- 
ect for the purchase of said bonds; and that 
the said Kennedy had fuU notice sAd knowl- 
edge that he was so connected therewith and 
interested therein, and f uUy approved and sanc- 
tioned the same; " that the negotiations for the 
purchase of the bonds were mainly had with 
Kennedy as agent of the bondholders, and the 
bonds purchased were placed in the hands of 
Kennedy and his partner, one Barnes, to be 
held untU paid for as agreed, and were so held, 
and only adivered upon being so paid for; and 
that Kennedy strongly recommended the bond- 
holders to seU their bonds upon the terms 
offered by Smith, Stevens, Elittson and HiU, 
as the b^ disposition of them that could lie 
made. 

That "To aU inquhries made by said Kenne- 
dy, or any of the trustees in said mortgages, or [SOT] 
by any ox the holders of any of the Iwnds se- 
cured thereby, or by anyone interested in Uie 
property under his charge as manager or re- 
ceiver, he [the plaintiiOn at all times gave f uU 
and true answers and mformation to the best 
and utmost of his knowledge and abiUty, and 
kept the said Kennedy fimy informed of aU 
facto, matters and things coming to his knowl- 
edge affecting said property, an^ in aU thinss 
acted honestly and in sooa faith towards all 
persons interested in the proper^ under his 
control as receiver and manager as aforesaid." 
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That the idefendant Railway Oompany was a 
Qorpofitloii organized under the lawaof jOniie- 
iota in May, 1879, l^ Kittson. Hill. Smith and 
Stevens, for the porpose of takins, holding and 
managinff the mortgaged railroadB. for the use 
and benefit of the parties interested in the pur- 
chase of the bonds; and that those four persons 
were directors and ofl3cers of this Company and 
had control of it. 

That in March and AprO, 1879, foreclosure 
decrees were entered in the pending suits, di- 
recting the sale by auction of the mortgaged 
railrowls, and allowing outstanding bonds to be 
taken in payment for an amount equal to what 
ther would be entitied to by way of diyidends 
unofer those decrees; that in May and June, 
1879, the railroads were sold accordingly, and, 
by direction and procurement of Elittson, Hill, 
Smith and Stevens, purchased by the defend- 
ant RaQwaT Company, for the use and benefit 
of the parties interested in the purchase of the 
bonds as aforesaid, including tne plaintiff, and 
all the bonds purcnased were then used in pay- 
ment; that the defendant Company paid noth- 
ing for the railroads, but took them without 
consideration, except the consideration fur- 
nished and providedf by the plaintiif and E[itt- 
son, HiU. Smith and Stevens, which considera- 
tion, aside from the bonds, was furnished by 
Smith and Stevens as aforesaid; that property 
worth in all oyer $16,000,000 was thereby vested 
In the Compcmy, for the use and benefit of the 

Elaintifl and Eittson, HOI, Smith and Stevens. 
1 proportion to their respective interests; and 
the Company had notice at the time of the pur- 
chase that the plaintiff was jointiy interested 
with Eittson and Hill. 
[308] That the defendant Company in June, 1879, 
issued and negotiated new Donds to the amount 
of 18,000,000. secured by mortgage of the rail- 
roads, and with these bonds paia for all the 
bonds purchased as aforesaid, and all other ex- 
penses of the enterprise; and had since, under 
the control and management of Eittson, Hill, 
Smith and Stevens, held and operated the rail- 
roads and made laige net profits. 

That the capital stock m this Company was 
$15,000,000, which represented the property 
acquired, and was part of the profits resulting 
from the enterprise; that other profits amount- 
ing to many hundred thousand dollars had also 
been divided between Eittson, Hill. Smith and 
Stevens; and that a laige amount of stock had 
been distributed among them, of which Eitt- 
son and HUl received o7,646 shares, being part 
of that to which the plahitiff , Eittson and Hill 
were entitied under the arrangement with 
Smith and Stevens, but that tbe Company nw- 
lected and refused to deliver any of the sUhSl 
to the plaintifC 

That Eittson and HiU never questioned, but 
always admitted, the plaintUTs right to share 
eauaUy with them, until after the organization 
of the defendant Oompany in May. 1879, and 
then at first only sngsested to him tnat his share 
ouffht not to be eqw to theirs, because they 
had, as they claimed, been required to advance 
some money in carrying out uie enterxyrise; but 
now the defendants, confederating to defraud 
the plaintiff, refused to account with him, or 
to delivar to him any stock, or to pay him any 
of the profits of the enterprise, and ignored and 
disreguded all his rights In the premises. 
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The bUl prayed for a discovery, for an a& 
count, and that the plaintiff be adjudged to be 
entitied to an equal share with Eittson and Hill 
in the enterprise and its profits; sad they be 
ordered to pay and turn over to idm one Ibird 
of the moneys, bonds and stocks received by 
them; and the Hallway Company be ordered to 
Issue to him his proportion of stock, and to 
recognize his rights in Its stock and property 
as eg^ to those of Eittson and EUll; ana for 
farther relief . 

To this bin the St Pbul, Minneapolis and 
Manitoba Railway Company demuired for 
want of equity, and Eittson and Hill filed a 
plea. ^ 

The plea, after setting out wil& particularity E^^t] 
the various issues of bonds, secured bv mort- 
gages, by the St. Paul and Pacific Kailroad 
Coropanv^and by the First Division of the St 
Pbul and Pacific Railroad Company, and the 
appointment of successive trustees under those 
mortgages; and alleghig that, upon a bUl filed 
In 1878 py Eennedy and others, on behalf of 
an the Dondholders under a mortgage of 
$16,000,000 on the first of those railroads, Fai^ 
teywas appointed by the court, on August 1. 
1878, receiver of tliat railroad, and accepted 
the trust, Imd took possession of and managed 
the road from that date until It was sold and 
deUvered to the defendant RaOway Company 
under a decree of foreclosure, as stated in the 
bOl; that on October 9, 1876, Eennedy and two 
others, as trustees, under $nd pursuant to mort- 
gages on the second of those railroads, took 
poMession of It; and that from that date untU it 
was deUvered to the purchaser under a decree 
of foreclosure, those trustees held and operated 
it, and Farley was the general manager of It 
for them, and had fun control of the manage- 
ment thereof; continued and concluded as foh 
lows: 

"Thkt the said plaintiff never at any time 
informed the said Eennedy, nor any of the 
holders of any of said mortgage bonds, of his 
interest In the' project for purchasing said 
bonds, or of his interest in the project of ac- 
quiring by means of said bonds the said mort- 
gaged prG^>erty, which he aUeges in his bin of 
complunt; nor did the said Eennedy, nor any 
of said bondholders, know, suspect or have 
any Information or beUef , at anv time untfl 
after the confirmation of an ssld foreclosure 
sales, that the plaintiff ever claimed to have 
any such Interest, or any Interest in said proj- 
ects, or either of them. 

"And these defendants say that as receiver of 
said lines covered bv said $16,000,000 mort- 
sage the said plaintUx could not lawfuUy make 
ttie agieement with these defendants mentioned 
in the bni of complaint, or engage In the en- 
terprise, therein mentioned, of purchasing the 
bonds of said $15,000,000 issue, or in the 
entoprlse of purchasing the said mortgaged 
property; and that the making of sucn an 
agreement and the embarking m such an en- 
terprise by him was a breach of trust on his 
part as such receiver, and a fraud on the hold- 
ers of the bonds of said $16,000,000 issue, and [810] 
was a fraud upon thii court, whose receiver he 
was. 

"And that as general manager for the tms-^ 
tees in said mortgages of thelmesof raflroad of 
said First Division Company the said plaintiff 
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oociipM a poflitloD of trust and ooDfidence 
toward Ub mnpioven, the said tnistecfl, and 
towards tilie holders of the hoDds secured 
by said mortffages; and that by making the 
agreement ana engaging and continuing in the 
enterprise of purchanng the said bonds and said 
mortgaged property mentioned in his said bill, 
the said Farley was guilty of a breach of trust 
towards and a fraud upon the said trustees and 
the said bondholders. 

"And these defendants say that by reason of 
the said fiduciary positions occupied by the 
plaintiff, as afor^d, he is not entitled to the 
aid of a court of equity to enforce as against 
these defendants any of the agreements men- 
tioned in said bill or any rights claimed by him 
and growing out of said asreements. 

" Therefore these defendiuits do plead all and 
singular the matters aforesaid in bar to the 
plaintiff's sfldd bill, and pray the judement of 
this honorable court whether they should be 
compelled to miAe any further answer to the 
said Wl, and pray to oe hence dismissed, with 
their reasonable costs and charges in this behalf 
most wrongfully sustained." 

Annexed to the plea were a certificate of 
counsel, that it was in their opinion well found- 
ed in point of law; and an amdayit of the de- 
fdidaot Hill, that the plea was true in point of 
fact, and was not interposed for delay, and that 
the defendant Kittson was absent from the 
State and District of Minnesota. 

The plaintiff filed a eeneral replication to the 
plea, and on his motion the demurrer of the 
Kfiilway Ck>mpany and the plea of Kittson and 
Hill were set down for hearing. The de- 
murrer of the Company was oyerruled, and <m 
its application it was ordered that the plea of 
^ittson and Hill should stand as the joint and 
seyeral plea of all the defendants. 

The case was then heard upon tne bill, plea, 
replication and proofs. The only eyidenoe In* 
troduced was a stipulation In writing,of counsel, 
that the ayerments of the plea, precedins; those 
§hove quoted In full, were true; the bill on 
which ue plaintiff was appointed recdyer; an 
order passed by the court on that bin on May 
81, 1878, redthig that Steyens, Smith, Kittson 
and Hill, under an agreement between them 
and the bondholders, dated March 18, 1878, 
were the equitable ownersof $11,400,000 of the 
1^6,000,000 issue of bonds, and authorizinff 
Farl^ as recdyer to finish the roads with 
money to be supplied by them; and the depod* 
tion of the pldndff, the substance of which 
was, that berore the completion of the purchase 
of the bonds he informed Kennedyby a letter 
Cnrhlch could not be found) that Kittson and 
Hill had offered him an Interestlntt. In answer 
to which Kennedy, on February 86, 1878, wrote 
falm a letter (whi'!h he prodnora), acknowledge 
ing the recdpt of his letter, and saying: " We 
thmk It will pay you to taie an interest with 
Kittson and Hiu, and we ace glad to hear that 
they hayo offersd it to you;" but that the phiint- 
Iff old not disdose to Kennedy that he had al- 
ready the same interest that Kittson and Hill 
bad, because he had agrsed with them that he 
would not make the fact pnbUc, for fear that 
the stockholders might hear of it and apply to 
the court to have him remoyed and another re- 
cdyer appointed, to the detriment of the enter- 
prise, and of the interests of the bondholders; 
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and that he did not inform the court of his in- 
terest when the order of May 81, 1878, was 
made. 

The drcuit court, assuming It to be proved 
that the plaintiff informed Kennedy of bis in- 
terest,yet hdd that the agreement of the plaint- 
iff with Kittson and mil was unlawful and 
yoid, and on that ground sustained the pica and 
dismissed the bill. 4 McCrary, 188. 

Thepldntiff appealed to this court. 

Mutn, Henry D. Beam, C^eorg^ F. Ed- 
Biiinds and Edward 2). Cooke, for appellant. 

Memn, Gtooree B. Youn^, WUfiam K. 
ETarta and KiL Bigelow, for appdleea 

Mr. Juidce Gray ddlyered the opinion of 
the court: 

A brief abstract of the pleadings will help to 
make clear what is presented for decidon upon , » , ^ , 
this record. [312] 

The suit was brought by Farley to enforce 
an agreement by which he and the defendants 
Kittson and Hifi agreed to purchase, for their 
Joint and equal benefit, the bonds, secured by 
mortgages, of two rdlroads, of one of which 
he was recdyer, by appointment of the court, 
and of the other of which he was the general 
manager, by appointment of the trustees named 
In the mortgagee. 

The bill w^;ed the making of the agreement; 
that its object was, by means of the bonds so 
purchased, to purchase the railroads at sales 
under decrees of foreclosure in suits then pend- 
ing; that it was agreed that Kittson and Hill 
shonld conduct the negotiations for procuring 
the necessary funds and purehaslng the bonds, 
and the plaintiff should furnish such facts, in- 
formation and adyioe, and render such assist- 
ance, from time to time, as should be required 
of him; that the pldntiff had knowledge, not 
possessed by the other parties, as to who held 
the bonds and at what rate, and how they could 
be procured, and as to the nature and yalue of 
the railroads, and as to the pending suits for 
foredosure, and his sendees and co-operation 
were Indispensable to the success of the enter- 
prise; that he performed the agreement on his 
part; that KIttwn and HHI obtahied the requi- 
dte funds fsom other persons, and purehased 
the bonds from tiie bondholders through one 
Kennedy, the anihorlzed agent of the latter, 
and aftOTwards purehased t& railroads at sales 
under decrees of foreclosure; that pending the 
n^rotlations for thepmrchase of the bonds, the 
pWntlff Informed Kennedy of his Interest and 
his connection with Kittson and Hill In the 
project to purchase them: Uiat the plaintiff at 
aU times, to the best of his knowledge and abil- 
ity, gaye full and true answers and Information 
to au Inquiries made by Kennedy, or by any of 
the trustees or bondholders, or by any person 
Interested in the property under his charge as 
recdyer and as manager, and kept Kennedy 
fully informed of all matters coming to his 
knowledge affecting the property, ana In all 
things acted honestly and in good faith towards 
all persons interested In it; that Kittson and 
Hill had organized a new ooiporation, which i-aia-i 
was Joined as a defendant: and that the defend- l^ ^ ^ J 
ants had thereby obtained a great amount of 
property and of profits, and nad refused to ac- 
count to the plaintiff for his share. The bill 
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pnyed Cor a dltoorery, an account, and other 
idief. 

The indiTidaal defendants filed a plea, which, 
on the motion of the defendant Corporation, 
was ordered to stand as its plea also, consisting 
of three parts: 

First A restatement in detail of some of the 
facts alleged generaUy in the MIL 

Second. Averments that the plaintiff never 
informed Kennedy or anv of the bondholders 
of his interest in tne project for purchasing the 
bonds and thereby acquiring the mortgaged 
TOoper^, as alleged in the bill: and that neither 
Kennedy nor tbeoondholders knew, 8uq>ected, 
or had any information or belief that the plaint* 
iir had or claimed to have any interest m the 
prolect until after the foreclosure ssles. 

Third. Averments that the making bv the 
plaintiff of the agreement sued on, ana his en- 
gaging in the ent^rise of purchasing the bonds 
ana thereby acquiring the railroads, were, as to 
that railroad of which he was receiver, unlaw- 
ful, a breach of his trust as such receiver, and 
a fraud upon the bondholders and the court; 
and, as to the railroad of which he was general 
manager for the trustees under the mortgages, 
a breach of trust towards the trustees and the 
bondholders, and a fraud upon them; and that 
by reason of the fiduciary positions so occupied 
hy him the plaintiff was not entitled to the aid 
of a court of equity to enforce the agreement 
or any ri^ts groidng out of it. 

To this plea the plaintiff filed a general repli- 
cation, ana theheaiing in the circuit court was 
upon Uie issue thus Jomed. 

The pleader and the court below appear to 
have proceeded upon the theory that by a plea 
in equity a defendant may aver certain facts in 
addition to or contradiction of those alleged in 
the hiU; and also not only, if he proves his 
averments, avail himself of objections in matter 
of law to the case stated in the biU, as modified 
by the facts proved: but even, if be fails to 
prove those facts, take any objection to the 
13141 ^'^ stated in the bilL whidi would have been 
1^ ^ open to him if he had demorred generally for 
want of equity. 

But the proper office of a plea is not, like an 
answer, to meet all the allegations of the bill; 
nor like a demurrer, admitting those iUl^;a- 
tk>ns, to deny the equity of the SOI; but it is to 
present some distinct fact, which of itself cre- 
ates a bar to the suit, or to the part to which the 
plea applies, and thus to avoid the necessity of 
making the discovery asked for, and the ex- 
pense of going into the evidence at large. 
Mitf. PL &i ed. 14, 810, 2W; Story, Eq. PL 
g§ 649, 6S2. 

The plaintiff may either set down the plea for 
argument, or file a replication to it If he sets 
down the plea for argument, he thcroby admits 
the truth of all the ftu^ stated in the plea, and 
merely denies their sufficiency in point of law to 
prevent his recovery. U, on the other hand, he 
replies to the plea. Joining issue upon the facts 
averred in it, and so puts the defendant to the 
trouble and ezpenseolproving his plea, he there- 
hy, according to the Imglish chancery practice, 
admits that If the particular facts stated in the 
plea an true, th^ are sufficient in law to bar 
his recovery; and n they are proved to be true, 
the Un must be dismissed, without reference to 
the eqnl^ arising from any other facts stated 



in the bill. Mltf. PL 802, 808; Story, Eq. PL 
% 807. That practice in this particular has 
been twice recognized by this court. H%uihe$ 
V. Blake, 10 U. S. 6 Wheat 458. 472 [5: 8C8, 
808]; RtiodA lOand v. Mau. 89 U. S. 14 Pet. 
210, 257 [10: 428. 445]. But the case of iZAods 
Idand v. McMoenvHtU, arose within its original 
lurisdiction in equity, for outlines of the practice 
in which the court has always looked to the prac- 
tice of the court of chancery in England. Rule 
7 of 1701, 1 Cranch, zvii, and 1 How. xxiv; 
•Rule 8 of 1858 and 1884, 21 How. v. and 108 
U. S. 674. And the case of Hughes v. ^ke, 
which began in the circuit court, was decided 
here in 1^1, before this court, under the au- 
thoritv conferred upon it by Congress, had 
established the Rules of Practice m Equity 
in the Courts of the United States, one of 
which provides that "If upon an issue the 
facts stated in the plea be determined for 
the defendant, they shall avail him as fu as in 
law and equity they ought to avail him.** 
*Rule 10 in Equity, of 1822,7 Wheat zix; Rule 
82 in Equity, of 1842, 1 How. IL The effect of [315] 
this rule of court when the issue of fact joined 
on a plea is determined in the defendant's favor 
need not, however, be considered hi this case, 
because it is quite dear that at a hearing upon 

Elea, replication and proofs, no fact is in issue 
etween the parties but the truth of the matter 
pleaded. 

In a case so heard, decided by this court in 
1808, OhitfJu^ice MaishaU said: "In thUcase 
the merits of the claim cannot be examined. 
The only questions before this court are upon 
the sufficiency of the plea to bar the action, and 
the sufficiency of the testimony to support the 
plea as pleaaed." Stead v. Ocmree, 8 U. S. 4 
Cnmch, 408, 418 r2: 680, 668]. In a case b^, 
fore the House of Lords a year afterwards,* 
Lard Redesdale "observed that a plea was a 
special answer to a bill, differing in this from 
an answer in the common form, as it demanded 
Uie Judgment of the court, in the first instance, 
whether the special matter ursed Inr it did not 
debar the plaintiff from his title to that answer 
whidi the bill required. If a plea were allowed, 
nothing remainea in issue between the parties, 
so far as the plea extended, but the truth of the 
matter pleailed." "Upon a plea allowed, noth- 
ing is in issue between the parties but the mat- 
ter pleaded, and the averments added to sup- 
port the plea." "Upon argument of a plea, 
every fact stated in the Mil, and not denied by 
answer in support of the plea, must be talcen 

for true." Bochsr.MorveU,2Qeh. A1M.T2U 
725-727. 
The distinction between a demurrer and a 

Elea dates as far bads as the time of Lard Bacon, 
y the 58th of whose Ordinances for the Ad- 
ministration of Justice in Chancery, "ademui^ 
rer is property upon matter defective contained 
in the bill itself, and no foreign matter; but a 
plea is Oi foroign matter to discharge or stay 
the suit, as Uiat the cause hath been formerly 
dismissed, or that the plaintiff is outlawed or 
excommunicated, or there is another bill de- 
pendingfor the same cause, or the like." Or- 
ders in Chancery, Beames* ed. 26. Lard Redes- 
dale, in his Treatise on Pleadhigs, says: "A 
plea must aver fticts to which the phdntlff may 

*8ee rules oomplele, as revised and promulgator 
Jan. T, 1S84, hi Book zx of tfato edtttoD. 
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leply, and not, in Uie natare of ademnirsr, rest 
on iSicts in the bill." Mitf. P1.897. And Mr. 
Jeremy, in a note to this passage, commenthig 
on the ordinance of Ldird Bacon, observes: 
** The prominent distinction between a plea and 
a demurrer, here noticed, is strictly true, even 
of that description of plea which is termed 
negative, for it is the afBrmative of the prqpo- 
si&n which is stated in the bill;" in other 
words, a plea which avers that a oertahn fact 
b not as the bill affirms it to be sets up matter 
not contained in the bill. That an objection 
to the emiity of the idaintiifs claim, as stated 
fai the bill, must be taken by demurrer and not 
by plea is so well established that it has been 
constantly assumed and therefore seldom stated 
ha Judidsl opinions; yet there are instances in 
which it has been explicitly recognized br 
other courts of chancery, as well as by thiB 
eourt BiUing ▼. FUgkt, 1 Madd. 280; SufY. 
ulfulfvtM, 2 Madd. 6; VariekY. Dodge, ^ViXgib, 
149; FMn$ v. Qarrow, 8 £dw. Ch; 189; Bhode 
UUuid V. Mam. 89 U. 8. 14 Pet 210, 258, 262 
[10: 428, 446, 447>, NaUonal Bank r. Int. Oo. 
104 U. 8. 64, 76 [26: 698, 702], 

It only remains to apply these elementary 
principles of equi^ ideBdmg to the case be- 
fore us. 

The averments in the first part of the plea, 
restating in detail some of the facts alleged in 
the bill, were admitted by stipulation of coun- 
sel in writinff to be true, and no controversy 
arose upon £em. 

The substance of the averments in Hie sec- 
ond part of the plea was that neither Kennedy 
nor the bondholders, whose agent and repre- 
sentative he wa^, had any notice or knowledge 
that Uie plidntiff Imd or claimed to have any in- 
teiest in the prefect set forth in the bilL until 
after the sales of the railroads under decrees 
of f oredoaure. The matter of fact thus averred 
was put in issue by the replication. The testi- 
mony dP the plaintiff (in connection with Ken- 
ned/slettertohim),which was uncontradicted, 
and was the only evidence upon the matter 
pleaded, shows that Eennedv, before the com- 
pletion of the sale and pordiase of the bonds, 
knew that the plaintiff was to have an interest 
fai the i»oJe<i, although he may not have 
known ue extent of toat interest, or that it 
had been already acmiired. The want of any 
notice to Kennedy and the bondholders, averred 
in the pAea, was thus disproved. 
f%my '^^ J'^ indeed, is supported by the affl- 
[Slvi ^yit of one of the defendants thai it is true in 
point of fkct But the oatL of the partv to its 
truth in point of fad Is added only for the 
same purpose as the certifirate of counsel 
that in thw opinion it is weU founded in mat- 
ter of law, in order to comply with the 81st 
RnleinEquity, the object of which is to prevent 
a defendant from delaying or evadhng the dis- 
covery sougiht, without showing that the plea 
b worthy of the consideration of the court 
Ewingy. BriolU, 8 Wall. Jr. 184; WoMy. Stubba, 
2 Yes. & B. 864. An answer under oath is evi- 
dence in favor of the defendant, because made 
in obedience to the demand ox the bill for a 
discovoy, and therefore only so far as it is re- 
sponsive to the bOL Mte y. JfifMeff, 94 U. 8. 
680 [24: 179]. But a plea which avoids the 
discovery prayed for Is no evidence in the de> 
fendant's favor, even when it is under oath 
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and negatives a material averment in the bill 
Eeartt v. Coming^ 3 Paige, 666. 

The allegations of the bOl that the plaintiff, 
at all times, to the best of his knowledge ana 
ability, gave fnU and true answers to all in- 
quiries made by Kennedy or any of the trus- 
tees or bondholders, or any person interested 
in the property under his diarge as receiver and 
as manager, and in all thhigs acted honestly 
and in good faith towards alTpersons interested 
in it, were not denied by the plea, and there- 
fore, for the purposes of the hearing thereon, 
were condunvely admitted to be trua So 
much of the pkintiff's testhnony as tended to 
show that he intentionally concnled his inter- 
est from the stockholders and from the court, 
was outside of the averments of the idea, and 
therefore irrelevantto the issue to be tried. 

The pUdntiff having neither moved to set 
aside the plea as irr^iuar for want dT an an- 
swer supporting it, nor set down the case for 
hearing upon the bUl and plea only, but hav- 
ing replied to the plea, uid the only issue 
of fact thus Joined having been determmed by 
the evidence in his favor, it is unnecessary to 
consider whether the averments of fact in the 
second part of the plea ought to have been sup- 
ported Dv an answer, or whether, if proved, 
they would have made out a defense to the bHI 

The averments in the thhrdpart of the pIcA 
that, by reason of the phdntHfs position as re 1318] 
ceiver and general manager of the railroads. ^ 
his entering into the agreement sued on and 
engaging in the enterpnse of purchasing the 
bonds and thereby acquirinff the railroads were 
unlawful, and did not entiuB him to the aid of 
a court of equity to enforce the agreement or 
any rights growing out of it, were averments 
of pure'matter of law, uriring upon ti^e pldnt- 
ilfs case as stated in the bill, ana affecting the 
equity of the bill, and therefore a proper sub- 
ject of demurrer, and not to be amled of by 
plea. 

The result is that the prindpal question con- 
sidered by the court beu>w and argued at the 
bar is not presented in a form to m decided 
upon the record before us; and that, for the 
reasons above stated, and as suggested in be- 
half of the plaintiff at the reargument, the 
plea was erroneously sustained, and must be 
overruled, and Uie defendants ordered, in ac- 
cordance with the 84th Rule in Equity, to an- 
swer the Ml. 

Deone nn&rmi and cam remanded, ^eiih di- 
reeti&ni to overrule t^piea, and to order the do- 
fendanti toanewertke fUL 

Trueoopy. Test: 

James H. MoKeoney, Oerk, Sop. Ooort, XJ. S. 
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Hat a Compamt. 

Fraudulent eeUnuUee of enffimei^^riedietion 
at tav>-~eoniraet^" teater exca u juion'* 
Uaneforjwrff. 

1. Whete the plalotUlli oootraoted to do oertatoi 
work on secttons of a raOroad line, estimates tolM 
made b7 the engineer of the fiaUroad Oompaay, ol 
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Tbe«e, Qkj lUcoed, ue the ttuH Mtimata 
and "Ihat the rwtdttit eagtaea, undv the In- 
fluence uid dlMctloti of the Chief engineer of 

' duit, and puretunt to n fmidnleDt corn- 
Ion betwen defenduta and tbe engincen 
afortaold to Injure ud defraud pliiiotl&, niuie 
in the eedmale of said EecUoo 6 a falae, untrue, 
and fnindnlent enti7 and eatimate of 8SS cubic 
yard* of Bbaft excavation doue by pUnUffs on 
said McUona as aforeaald br clawfying same 
aa aolld rock excavation; whereas, in tnilb and 
tact, it abould have been raported a> shaft ex- 
cavation and estimated accoidlngly; and made 
in the estimate of sud scctiouTawse, untrue, 
and fraudulent entry and eadmate of 9,089 cu- 
bic yards of excavation of watar done by plalnt- 
tiFTs by clsfHifylng eame u wild tock excava- 
tion, and including saoie in the item of tliat dc- 
uominatlon in bla aald eatimalea; wbeteae, in 
truth and in fact, it ahonld liave been reported 
as excavation in water and eatuoaled accord- 
bgly; and tbey say each and iMth of Bald f alee, 
untrue and fraudulent eatlinalea were bad, 
mi^e, and obtained by the fraud of defend aula. 
Tbe defendant answered and traversed ibis a1- 
legadon of fraud ana collurioD, but admitted 
" iMtimateawere Inaccurate, and dledasdaei 
„^ eatimates made by Hr. Rice, who wa* nt 
(hat time defendant's dilef engineer, though lie 
was not at Uie time the woi^ was done or ao- 

^ne plalntlffB claimed a la:^ oalance due 
them aner ciediting defendant for tlie amounu 
paid, and the defendant claimed acoordiOfE to 
tbe revised eadmatee. There waa a small over- 
payment for which it asked Judgment. If tbe 
SiHmatea flied t^ plalntiils were assumed to be 
final and correct, there was still due plaindfla 
CI 09&.4S; but If Ur. Bice's estimatea are flnal 
and correct, the balance would be in favor of 
defendant Tbe defendant did not plead to the 
Jurisdiction or raise tbe queeUon by demuner; 
but when plaintiffs offered evidence lending to 
prove the estimatea were incorrect, and fraud- 
ulently made, the defendant objected, because, 
aath^dalmed, that iaeoeoould not be tried at 

■nds objection wa> orermled, and after the 
evidence was all in the Jury were asked to find 
whether or not the crtlmatea made of the worL 
done to plaint!^ on aectloDS 8 and 7 br the n» 
Ident en^eer were fraudulent, and if fraudu- 
lent, how many onWcyart* if any, <rf the exca- 
vatloo done byplalntiOa under tbeir contract on 
•ectlon Swat abaft eiraavatloii aa defined In tbe 
contract, and how many cubic jaida of the ex- 
cavatitai done by them on section 7 waa exca- 
vation in water as defined In Mid oontnct. 

Tbe Jury found theae eedniatea wore taradn- 
tent ones, and that 86S cubic yarda of the ex- 
cavation done by plalntifts on section 8 waa 
shaft excavation, and 8,016 cuUc yaida of ex- 
cavation on section 7 vnw excavation In water. 

The defendant baa moved for a new trial, 
and filed several groundsforthia motion; Iwill 
only consider those wbleh wore argued by coun- 

it is iDslsted that even on plalntifla' own 
showing the eBtimstee made by Uie reeldeut en- 
gineer are final unless they are fraudulent, aiid 
that no recovery can be bad unless they are sri 
aside for fraud, and that cannot be done in an 
I action at law. Waiving the coosidcmdon of 
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the time when this objection to theJoriadictioD 
<of the oonunon-law court was first made, and 
the fact that defendant does not in its pleadings 
daim that these estimates of the resideDt engi- 
neer are binding and conclusive on the plaint- 
iffs, let us eTsmlne the question of Jimsdic- 
tion. 

The authorities have left the question in 
doubt. 

In the absence of a statute an award cannot 
be impeached for fraud fai the arbitrators, ex- 
cept in a court of equity. The reason for this 
is much weaker now than when the rule was 
established, but we assume it is stOl the law. 
The question in this case Is whether the final 
estimates of the engineer are awards or are In 
the nature of awards, and are like judgments 
conclnsive upon the parties until set aside in 
equity. The weight of the English cases is to 
the effect that a coyenant to settle idl contro- 
yeraies, which may thereafter arise under a con- 
tract, is against public policy, because It is an ef- 
fort to oust the courts oi the jurisdiction. IWils. 
129; 8 Term. Bep. 189. See also Bandel, Jr, y. 
Chesapeake d DeL Canal Co. 1 Harr. 283; Hag- 
i y. Morgan, 4 Sand. Sup. Ct 198. The ma- 
lty of the judees recognized this as settled 
tw, in Scan y. Averv, 5 &. L. 811, and drewa 
distinction, which the Chancellor, lord Oran- 
worth, stated thus: If I covenant with A not 
to do particular acts, and It is agreed between 
us that any question which might arise should 
be decided by an arbitrator, without bringing 
an action, then a plea to that effect would m no 
bar to an action; but if weagreed that J. 8. was 
to award the amount of damages to bereooyer- 
able at law, then if such arbitration dkl not 
take place no action could be brought 

BramweU, JBl, in a subsequent case, 2 L. R 
Bzch. 245, states this distinction— he was one 
of the counsel, and says: "We scarcely cited a 
case, but laid down a proposition which was 
almost immediately adopted by the Judges be- 
low and by the House of Lords. That propo- 
sition was that If two persons, whether in Uie 
same or a different deed fh>m that which cre- 
ates the liability, agree to refer the matter upon 
which the liability arises to arbitration, that 
agreement does not take away the ri^t of ac- 
tion. But if the original agreement Is notsim- 
ply to pay a sum of money, but that a sum of 
mone^ shall be paid, If something dse happens, 
and that something else is that a third person 
shall settle the amounts, thai no cause oxac^tion 
arises untfl the third person has so assessed the 
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In the agreement sued on the prices of the work 
arefized,and only the quantity and classification 
is left to the decinon ox the engineer. It is there- 
fore within the distinction t&en. It is not an 
award, although so f ar as tiie engineer ezerdses 
bis Judgment ui dassifying the work, it is in the 
nature of an award. These estimates are prop- 
erly conditions precedent to a recovery, and 
bind the parties to the contract, if honesuy and 
impartially made. 

The engmeer is not a disinterested third par^, 
but an employee selected and paid by the Bail- 
road Company. If the Company have no en- 
gineer to make such an estimate, or if from any 
other cause, not the fault of pldntiffs, this con- 
dition precedent becomes impossible, an acticm 
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could be maintained, aVhough tSie conAtlon 
preced^t has not beoi performed. 

The contract requires that the Baiboad Com- 
pany should employ and keep an engineer who 
can make these estixnates, and I think also re- 
quires that these estimates shall be honestly 
made, and at least not fraudulently made In^ 
the collusion of the Company. This perhaps is 
not distinctly aaUd in any common case, but the 
Chief Justice in Clarke v. WaUan, 114 Bng. 
Com. Law, 282, said, in an action where the 
breadh alleg^ was that the surveyor's certifi- 
cate was wrongfully withheld by the collusion 
of the defendant: '^If it had been alleged that 
the defendants fraudulently colluded with the 
surveyor to cause the certificate to be withheld, 
thev could not have sheltered themselves by 
thdff own wrongful act" 

In BaUertmry v. Vyae, 2 Hnrlst. A C. Ezdi. 
44, the court overruled a demurrer to a decla- 
ration filed by a contractor against the owner 
of a building. The contract provided that no 
payment was due unless upon the production 
of the architect's certificate; and the declaration 
alleged performance, but that the architect un- 
fairly and improperly neglected to certify, and 
so neglected m collusion with the defendant, 
and by his procurement, whereby plaintiff was 
unable to obtain payment. 

See also Lhingeton v. BaXU, 6 El. & Bl. 188. 

Considering these estimates as condition pre- 
cedent to a recovery, if the performance is 
fraudulently permitted by the defendant, then 
a recovery should be had for the work done at 
the contract prices, and not merely damages. 
If these estimates were in fact fraudment.pliunt- 
iffs should be In the same condition they would 
have been had they demanded estimates to be 
made, and th^ had been refused by defendant. 
A fraudulent estimate made by defendant's 
engineer should be without bindmg force upon 
Uie pldntifb. Tet the fact ttiat such a fraud- 
ulent estimate has been made should be suffi- 
cient, without requiring a new demand and 
new estimates to be made, before bringing an 
action. 

If this suit had been brou^t in equity and 
the estimates been found fraudulent, that court 
would not simply have set aside the fraudulent 
estimate and required the plaintiffs to have had 
new estimates made by tne defendant's engi- 
neer, and another suit, but it would have dine- 
gaided the fraudulent esthnates, and had ac- 
counts taken between the parties, and a decree 
entered according to the rights of the parties 
under the contract AfnJbroee v. Dunmom Un- 
^9Beay, 608. This I understand to be ad- 
mitted t^ one of the learned counsel, and is 
dearly sustained by the authorities. 

Tliis relief in eqiuty must be upon the theory 
that the estimates having been made l^ the de- 
fendant's engineer fraudulently, none other will 
be required of him, and the court will so on 
and enforce the contract Just as if no estimates 
had been required to be made before suit could 
be brought If this can be done in equity, no 
good reason is perceived why it cannot be done 
at law. There is another test as to the luris- 
diction of a court of law or equity, and that is 
wheUier there Is a plain, adequate and com- 
plete remedy at law. This is the test which 
the Act of Congress makes. R a g 728. In 
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this case there were two issues which were 
clearly le|^ ones, and which could not have 
been med, equity ezcludinff the issues upon the 
estimates alleeed to be f rauaulent. But if these 
had not been in the case, this court would have 
had jurisdiction, if I am right in thinking that 
these estimates, if fraudulent, put theplalntifiCs 
in the same lend position as if they had prop- 
erly demanded or the defendant the estimates 
of the work to be done, and that had been re- 
fused* 

The result of this trial shows that the remedy 
at law is plain, adequate and complete. That 
is, if the findings of the Jury are correct the 
remedy following is plain and adequate. 

It is true that were are many cases in which 
the estimates of engineers have been set aside 
for fraud, mistake or partiality, by courts of 
equity, but it is equally true that in many of 
these cases the jurisdiction of the court has 
been earnestly controyerted. The only Ameri- 
can case which announces that courts of equity 
haye esDclusive jurisdiction in cases like the one 
at bar is Herriek v. Bdknap and Yt. O.R,R, Co, 
27 Yt. 678, and in that case the jurisdiction of 
the court of equity was earnestly contested, and 
that was the quesuon. The jurisdiction at com- 
mon law in cases like this have been sustained 
in Wilson y. York and Maryland R, R. Co, 11 
Gill & J. 71. See also Canal Tru9tee$ y. Lynch, 
6 Gilm. 526: Bndl y. Broum, 71 HI. 185; Craw- 
ford y. Woff, 29 Iowa, 576. I am therefore still 
of the opinion that this court had jurisdiction 
of the question of fraud or no ftaxid in the mak- 
ing of tnese estimates. The resident and chief 
engineer in this contract meant, I think, the 
engineers in the employ of the Company when 
the work was done, or at least the engmeer in 
its employment when the work was accepted 
and receiyed; and I do not think I erred in re- 
jecting Mr. Rice's estimates, who did not be- 
come chief engineer until some time after the 
work was accepted and receiyed, and who did 
not make the estimates until after the suit was 
filed. 

The finding of the jury on the Question of 
fraud in the estimates of the worK done by 
plaintifb on section 7 was perhaps different 
from that whidi I would haye fayored had I 
been trying the issue, but the issue was clearly 
made and presented to the juiy, and there was 
eyidence before it which tended to sustain the 
finding. The jury are properly the judges of 
the credibility of the witnesses and the weieht 
of the eyidence, and, in the exercise of that 
judgment upon conflicting eyidence, they 
should not be revised by the court' 

This, however, is not true, as to the finding 
of the juiy on the question of fraud in the em- 
mates on section 6. 

There was no evidence ^ven which sustains 
this findine of the jury. The utmost the plaint- 
iffs proved upon this point was that, in the 
opinion of the resident engineer, Mr. Bradford, 
the 855 cubic yards of excavation done on this 
section should have been classified as shaft ex- 
cavation. The contract provided that the chief 
engineer's judgment should control when there 
was a difference of opinion between him and the 
resident engineer. Mr. Morris', the chief eoei- 
neer's, statement upon this subject is p^ecUy 
dear and satisfactoiy, and is rather confirmed 
than contradicted by Mr. Bradford. He says 
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that the shafts had been made many years be- 
fore, but that the cribbing at the top of the shaft 
had become in such a condition ttiat the con- 
tractors were afraid to work in the tunnel be- 
low, and that at their request he had the dSbris 
cleaned out, and the top opening of the shaft 
enlarged for the purpose of building a house or 
new CTibbing over it. This was done as extra 
work, and an accotmt of the time and expense 
of the work was kept. The contract provided 
that extra work which was not in the specifica- 
tion was to be done by the contractors, and tliev 
were to be paid therefor the costs thereof, with 
10 per cent added. He says that when the esti- 
mates were made out, enough of the excavation 
was reported solid rock excavation «§ would 
make an amount equal to the cost, with 10 per 
cent added. This was done to avoid the trouble 
of making out an extra bill of this work. No 
one contradicts this statement, although, if un- 
true, it could readily have been shown to be un- 
true. Mr. Bradford, plaintiffs' only witness 
upon this subject, sustains Mr. Morris bv stat- 
ing that he kept the time of the men while they 
were engaged in this work. 

The finding of the jury should be set aside as 
to section No. 6, and a new trial granted, un- 
less plaintiffs will abandon of record that part 
of their claim. If they abandon this part of 
their claim, the motion for a new trial will be 
overruled, and juds^nent go upon the other 
special findings of the jury. 

Metsn, Alexander Pope Hnmphrej 
and E* F* Trabue* for plaintiff in error: 

The contract provides that the contractors 
are to be paid according to the estimates of the 
engineer, and such estimates are declared final 
and conclusive on both parties without further 
recourse or appeal. In tne petition were found 
estimates made by the ennneer; but the con- 
tractors proposed to set ande these estimates 
and to have other amounts fixed as the measure 
of their recovery. They claim that the esti- 
mates are fraudulent and must therefore be 
annulled, and the true amounts fixed by the 
jury. We contend that the very nature of the 
relief claimed places it beyond the power of a 
court of law. Such contracts are not opposed 
to the rule that unexecuted agreements for 
arbitration wOl not be enforced. 

Scott v. Affery, 5 H. L. 811; EUiaU v. Royal 
Ekehange Auur. Go. L. R. 2 Exch. 245. 

This decision by the engineer, of what char- 
acter and quality of work nas been performed, 
is not a mere condition precedent to a right of 
action, for here the determination is essential 
to the cause of action. Until the determina- 
tion is made there is no sum to which the em- 
plover's promise can apply. 

Jtlntoah v. Great Western R, Co. 18 Jur. 92, 
reported on appeal. 2 McN. & G. 74. 

it being necessary to annul this judgment, 
we inquire, how can this be accompushed? 
Legal remedies are veir few. A law judg- 
ment may be rendered for a specific sum or 
specific property. A court of law cannot on- 
nul any instrument. It may hear proof ns to 
jurisdiction of subject matter or person in a 
suit on a judgment, or of illegality in promise, 
or consideration in an action on a covenant, or 
a fraud in thefaehim of any obligation. Such 
evidence is to show that the ins^ument never 
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had Ttlidit^. A court of equity alone is capa- 
ble of applyioff the ramedj of cancellation as a 
relief against frand. 

Big^w, Frauds. 

The agreement was that the enffineer was to 
fix the amount, and that such aetermination 
should be " conclusive'' without further " re- 
course or appeaL" 

Bigelow, Frauds. 178; % Story. Eq. 14Sd-8; 
Bar&WY, 2bdtf,8 Johns. 887; Fldeher r. Sub- 
hard. 48 K. n. 58. 

We contend for the substance of the con- 
tract, and insist that the parties selected the 
engineer as the judge between them, and agreed 
that his dedsion in the very matter he has de- 
cided should be conclusive. 

M'lrUaih V. Ormt Wsttem B. Ob. tupra: 
Jfanongahela JSfdv. Co, v. FenUm, 4 Watts % S. 
811; 8teten»on v. TFatem, L. R 4 Com. Pleas 
Div. 188; WaringY. ManOaterS. dL. R Co. 
14 Jur. 814; Baron de Wamu v. MeUier, L. R. 
16 Eq. 667; PauiUy v. TumbuU, 8 Giff. 70, 7 
Jur. N. 8. 792; Kemp v. Bo$e, 1 Gifl. 868,4 
Jur. N. S. 984; Man^jlM S 8. 0. B. B. Go. v. 
Veeder, 17 Ohio, 886; KihOmrg v. U. 8. 97 U. 
8. 401 (24:1107). 

These cases show that the engineer is likened 
to f he arbitrator, is reauired to exerdse good 
faith and an honest judgment, and his decision 
is upheld as final unless impeached for fraud* 
Th^re is no reason why an award must stand 
until set aside by a direct attack in equity, and 
such a judgment as the contract here provides 
be incidenSdly diflqproved and annulled. 

Herrick v. Belknap'i Ettate, 27 Vt. 679. 

Among the cases dted to sustain the opposite 
view are Clarke v. Wateon, 114 Com. Law, 878, 
but this was a case where the architect was not 
to determine ^e amount due, but simply 
whether the work had been done. 

In Batterbury v. Vyee, 2 Hurls. & C.448, the 
declaration was one in case, and there was no 
decision or award to be vacated, but dmply a 
failure to make any award at all. We say 
therefore from the English books that no ac- 
tion at law can be maintained on such a con- 
tnict as this, unless the parties are willing to 
take ttie certificate of the engineer as final; that 
without the certificate of the engineer, even 
fraudulently withheld, no action at law can be 
maintained, because the contract is to pay only 
such an amount as may be certified by the en- 
gineer. 

That the relief is to be found in equity is 
shown not only from the cases we have cited, 
but from the many others found in the argument 
and opinion in 8coU v. Corporaiion of Liverpool, 
8 DeGex & J. 884. The American authorities 
dted hj the learned district Judge are not more 
conclusive a^nst us. 

In Wileon v. Tork A Md. 8, B. B, Co. 11 
Gill & J. 78, assumpsit was maintained, but 
Uie question of Jurisdiction was not raised. 

In Canal 7}ruileee v. Lynch^ 6 Gilm., the 
petition was dismissed and no question of Ju- 
risdiction was made. 

In 8nellv. Brown. 71 HI. 185, no question of 
Jurisdiction was raised and the Judgment for 
the plaintiff was reversed. 

In Crawford v. Wolf, 29 Iowa, 676. the de- 
fendant refused to rccosmize the contract 

The remedy here sought is of a twofold nat- 
ure, pertaining in each respect to the exclusive 
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Jurisdiction of equi^. The contractors seek 
concellation and specific performance. A court 
of ecHiity ooold at once caned a fraudulent 
awara and by its master have a new one made, 
the latter being a substituted specific perform- 
ance of the contract carried out under tiie di- 
rection of the court 

1 8tory, Eq. i^ 692; 1 Pom. Eq. g 140, note. 

Meare, WUli&iii Stone Abert, B, B, Me- 
Kay and F, P. 8(rau8, for defendants in error: 

The action can be supported as an action of 
assumpsit upon a quantum meruit, the allega- 
tions of excuse for nonperformance bemg 
equivalent to performance of the contract 

U. 8. T. FMt, 102 U. 8. 64 (26:46); Bait*- 
mare d 0. R B. Co.y. Polly, 14 Gratt (Va.) 
447, 468; Xyimv. Baltimore JbO.B.ROo.90 
Md. 411. 

The petition is suffldent as to fomt^In an 
action ex ddieto, for damages for a breach of 
the contract by the defendant in putting an end 
to the contract and preventing the plaintiflii 
from obtaining an honest certificate from the 
engineer, the value of the work is the measure 
of dama 




^.w^.^^r^ T. Vym. 8 Hurls. A C. 48. 

The petition would have been adjudged suf- 
ficient on demurrer, and any pretended defect is 
cured by the verdict 

Lincoln v. Cambria Iron Co. 108 IT. 8. 412 
(26:618). 

As the defendant permitted plaintiffs to finish 
the work, it was e^dence of a promise to pay 
for it; and in such a case if theorijginal contract 
was under seal the action of indebitatm a«- 
eumneit is maintainable on the defendant's im- 
plied obligation; but the defendant mav be al- 
lowed a recoupment for tiie damages he may 
have sustained from the negligence of the 
plaintiff. 

Dermott t. Jonee, 64 XT. 8. 28 How. 884 (16: 
448); Jetodl v. 8ehroeppea, 4 Cow. 664; PhiUipi 
etc. ConstrueUon Co, v. Seymour, 91 U. 8. 650 
(28:848); F^-esh v. Gileon, 41 U. 8. 16 Pet. 884 
(10:984). 

If the contract be laid as an inducement only, 
it seems tluvt case, for an act, in its nature a 
tort or injury, afterwards committed in breach 
of the contract, may often be adopted. 

1 Chitty, PI. p. •152, 16 Am. ed. 

And although the plaintiff dedares as for a 
tort, still, so far as a tort rests on contract, the 
same rules are to govern as would if the con- 
tract itself had been declared on. 

1 Chitty, PL 152; B. R Co, v. Brauee, 70 Ga. 
8% 8mith v. Bubanks, 72 Qsl, 286. 

The Kentucky Code while abolishing the 
forms leaves the principles which govern ac- 
tions unchanged. The Code chan^ the ques- 
tion simply mto whether the petition shows a 
right of action in any form. U a right to re- 
cover at law before the adoption of tiie Ck>de is 
shown, the court cannot refuse a recovery upon 
the same prindples now. 

HiU V. Barrett, 14 B. Hon. 86. 

In the late Enflish case decided in 1872 
(Mast V. Goodeon, 8 Wils. Rep. 848). the action 
was for wrongfully obstructing and hindering 
the plaintiff from landing goods upon a 
whan contrary to a written agreement between 
him and the plaintiff; and it was hdd that the 
declaration was founided upon tort and not 
upon contract 
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In BitlU T. Baightmait, S EMt, 140, tbc 
pUlndfl could not recover upoD the conlracl 
bec&UM be tud not completed Ihe Toyagc; h( 
■hould have declared speciall; tor tbe uijui] 
pnTBOtJDg blm from completing tbe voyaH. 

Cbitty, CoDt. 'SSI. 5th Am. ed.; U.a. t, 
Behan. 110 U. a we (28;17I); 2 HiUlacd, 
TorU, 202. 

The doctrine that fntid m the engtneer in 
moklDC such ealimates will viliale tbem, and 
allow Uie contractor to KOOTer against tbe do 

fendant upon other ' -' "~ "" ■" 

Talne of the work ai 
ttie following autboritles: 

LmnY.SiM. AO.B. B. Co. KoA Bait. A 0. 
S.R.O0. V. IWs. npra; BaU. A 0. B. E, Oo. 
T. Lagtrl^*. U Oratt. 486. 

In actions at law tbe court* of the United 



Thmptm t. A. A. Cb, 78 U. a 6 WalL Iffi 
08; 787); Rev. Stat U. B. § 814 

Tbe aDaenca of a nlaln and adequate remedj 
at law to the ooly test of equity jurisdictlOD 
and a resort to ctmncery was not necesaaiy tc 
reoorer against the duendant for work and 
labor It bad accepted. 

JHumfon 1. &. B. O9. wpna. 

Secdon S of the Eentucky Code of Pracdn 
provides that an error of the plaintift as to Uu 
form of action shall not be cause for sbat» 
ment or dtomtosaJ, but memly for an amend 
ment of the pleadings uid transfer to the propel 
docket. Sectlop Igautborlaes this change to bt 
mode on motion of tbe defendant Section IB 
provides that an error as to the Uod of proceed- 
ings adopted In tbe action Is wslved by taQun 
to move for Its cometlon to tbe manner pT» 



Tbe asalgnment of errors has spedfled the 
ijectloos of the defendant; and omitting tbc 
lesDon of Jurisdiction, It must be considered 
iSt all others not speidfied were waived, 01 
no ground upon which othen 



cutild stand. 

Bwnlon t. Ovfui, M U. a MS (2B: 807). 

In tbe cases, recently decided bv this court, 0I 
MartiiUbwy A P. B. &. Co. t. mtrek, 114 U. 
S. StOCeS: VX): AMm«T. IT. B. lOSU. B. 01{ 
■W; 1068), boOi a. • 



(27; 10S8), both actions were broucht upon tbt 
ooDtract, and there was no aU»Baan in eltbei 
cue "of fraud or socb gross tnlstake as would 
neoessarflj ImpW bad faith or failure to exer 



where defendant preTen ted performance. 

Jonft.U.B. MU.B. 87(24:646), fufnwtoi 
V. ZUvrap&a);87n. S. aOWalL 27 (22: 2801; 
v. 8. v. PKk, mtpra: Chicago v. Til}^, 108 U. 
S. 146 CM: 871). 

The jnrlsdiction exists at law as well as Is 
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Mr. CU^ AsttM Walt* announoed tlui 
the Judnnent of the court below stands a/ 
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exclude, ao that, if this stands, flie Legislature 
can declare that no person shall, on ady terms, 
offer to sell goods in said District,unlesshe first 
establish a commercial house therein. 

Mr, S* P* Walker* for defendant in error: 

The statute makes no reference whatever to 
the place of residence of the ' 'drummer. " He is 
equally subject to the tax whether he be a resi- 
dent of the taxing district, or a resident of 
some other portion of the State, or of some 
other State. In any and all cases the privilege 
tax is alike imposed. Given the vocation of 
"drummer/' and Uie statute applies, without 
any distinction or discrimination whatever. 
There is clearly, therefore, no violation of sec- 
tion 2, article 4, upon which the decision in 
Wardv, Marj/land/W U. S. 12 Wall. 418 (20: 
449), was rested. The statute \s not directed 
against the " drummer's " principal, but against 
the " drummer " himself, as pursuing a partic- 
ular vocation declared to be a taxable privilege. 
But if the statute be looked upon as an effort 
to tax the principal through the agent (for 
which view, we submit there is no foundation), 
it would still be free from objections urged 
against it, for that it equally applies to all 
" drummers." without reference to principal's 
place of rcisidence. "The general power of 
the State to impose taxes, m the way of li- 
censes, upon all pursuits and occupations with- 
in its linuts," is imquestionable. 

Wdt<m V. Mtsicmri, 91 U. S. 278 (23:348). 

The language of this court, in OtoomeY. Mo- 
Hie, 88 U. sTia WaU. 479, 481 (21: 470, 473), 
is equallv pertinent here: ** There was no dis- 
crimination in the taxation of Alabama be- 
tween it (the plaintiff in error) and the coipora- 
tions and citizens of that State. The tax for li- 
cense was the same by whomsoever the business 
was transacted. There is nothing in the case, 
theiefore, which brinm it within the case of 
Ward y. Maryland, It seems rather to be gov- 
erned by the principles settled in Woodruw v. 
Parham, 76 XL S. 8 WaU. 128 (19: 88!^.'' 

As is fully shown in the opinion of toe state 
court, the classification of the statute is based 
on the character of the pursuit, and not on the 
fact of residence; and it is not subject to the 
objections that were sustained in Ward t. 
Maryland^ tupra. 

lAom -^^ Justice Bradley delivered the opinion 

^*®®1 of the court: 

This case originated In the following manner: 
Sabine Bobbins, the plaintiff in error, in Feb- 
ruary. 1884, was eneaged at the Citv of Mem- 
phis, in the State of Tennessee, in soliciting the 
sale of goods for the firm of Bose, Bobbins ^ 
dd., of Cincinnati, in theBtate of Ohio, dealers 
in paper, and other articles of stationery, and ex- 
hibited samples for the purpose of effecting such 
sales, — an employment usually denomioated as 
that of a "drummer." There was in force at that 
time a Statute of Tennessee, relating to the sub- 
ject of taxation in the tasng districts of tiie 
State, applicable, however, only to the Taxing 
District of Shelby County (formerly the City 
of Memphis), by wbidi itwasenactea, amongst 
other things, that '* All drummers, and all persons 
not having a regular licensed house of business 
in the Taxing District, offering for sale or sell- 

r4911 ^^ ^oods, wares, or merchandise therein, by 

^ * sample, shall be required to pay to the coun^ 
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trustee the sum of ten dollars (|l(y) per week, or 
twehty-flve dollars per month, for such privi- 
lege; and no license shall be inued for a longer 
period than three months." Act of 1881, chap. 

fejia. 

The business of selling by sample and nearly 
sixty other occupations had been by law de- 
clared to be privileges, and were taxed as such» 
and it was made a misdemeanor, punishable by 
a fine of not less than $5 nor more than $50, 
to exercise any of such occupations without 
having first paid the tax or obtained theUcense 
reouired therefor. 

under this law Bobbins, who had not paid 
the tax nor taken a license, was prosecuted^ 
convicted and sentenced to pay a fine of $10. 
together with the state and county tax, ana 
costs; and on appeal to the Supreme Ck>Tirt of 
the State, the ludgment was affirmed. This 
writ of error is Drought to review the ludgment 
of the supreme court, on the grouna that the 
law imposing the tax was repugnant to that 
clause of the Constitution of tne United States 
which declares that Congress shall have power 
to regulate commerce among the mveaX States. 

On the trial of the cause in the inferior court, 
a jury being waived, the following agreed state- 
ment of facts was submitted to the court, to wit: 

" Sabine Bobbins is a citizen and leffldent of 
Cincinnati, Ohio, and on the— day of-^, 1884, 
was engaged in the business of drumming in the 
Taxing District of Shelby County, Tenn.— •'. e, 
solicitmg trade by the use of samples for the 
hoi)se or firm for which he worked as a drum- 
mer, said firm being the firm of] ' Bose, Bob- 
bins & Co./ doing business in Cindnnan, and 
all the members of said firm befag citizens and 
residents of Cincinnati, Ohio. Wnile engaged 
in the act of drumming for said firm, and for 
the claimed offense of not having taken out the 
required license for doing said business, the de- 
fendant, Sabine Bobbins, was arrested by one 
of the Memphis or Taxing District police force 
and carried before the Hon. D. P. Hadden, 
president of the Taxing District, and fined for 
the offense of drummingwithout a license. It 
is admitted the firm of ' Kose, Bobbins & Co.* [492 1 
are engaged in theseUing of paper, writing ma- 
terials, and such articles as aroused inthe Dook 
stores of the Taxins District of Shelby County, 
and that it was a Ime of such articles for the 
sale of which the said defendant herein was 
drumming at the time of his aReBt," 

This was all the evidence, and thereupon the 
court rendered Judgment a^^nlnst the defendant, 
to whidi he excepted, and a bUl of exceptions 
was taken. 

The principal question argued before the 
Supreme Court of Tennessee was as to the 
constitutionality of the Act whidi imposed the 
tax on drummers; and the court dedaed that it 
was constitutional and valid. [18 Lea, 808.] 

That is the question before us, and it is one 
of great importance to the Deople of the United 
States, both as it respects tndr business inter- 
ests and their constitutional rights. It is pre- 
sented in a nutshell, and does not, at this day, 
require for its solution any great elaboration of 
ar^ment or review of authorities. Certain 

Snnciples have been already established by the 
ecisions of this court which will conduct us 
to a satisfactory decision. Among those prin- 
dples are the following: 

6M 
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1. The OoDsdtiitlon of the United States 
bayhig given to Oongreas the power to regu- 
late commerce, not only with foreign Nations, 
bat among the seyeraf States, ihSx power is 
necesBaTilj ezdusiTe whenever the saojects of 
it are naooiMl in their character, or admit only 
of one uniform svstem, or plan of regulation* 
This was decided m the case of Cooley v. Board 
tf WoTdmrfPhda. 58 U. 8. 12 How. 299, 819 
[18: 996, KXmI, and was virtually involved in 
thecaseof G'm^fMV. Od^,22n. S.9Wheat 1 
[6: 28], and has been confirmed in many subse- 
quent cases, amongst othen. in Brown v. Md. 25 
U. S. 12 Wheat. ^9 [6: 6781: P(U9enger Com, 
48 U. S. 7 How. 288 [12: 702]; OrandaU v. Ne^ 
tada, 78 U. 8. 6 WalL 85^ [18: 745, 746]; 
Ward V. ifd. 79 U. a 12 Wall. 418. 480 [20: 
449, 452]; State Freight Tarn Cam, S U. a 15 
WaU. m, 279 [21: 146, 162]; Hendmwn v. 




697 ra6: »B8, 289]; Gloueetter FerrvOo, v. Pa. 
114 tJ. a 196, 208 [29: 168, 161]; Waba^, eU. 
R Co. V. m. 118 U. 8. 557 [ante, 244]. 

2. Another established doctrine of this court 
is that, where the power of Ck>ngresB to regu- 
late is exclusive, the fafluie of Congress to wSkt 
express regulations indicates its will that the 
subject shill be left free fh>m any restrictions 
or impositions; and any regulation of Uie sub- 
ject by the States, except in matters of local 
4»ncem onlv, as hereafter mentioned, is repug- 
nant to sucn freedom. This was held l^ jtfr. 
Juitiee Johnson in OMone v. Odgen, 22 U. S. 
9 Wheat. 1, 222 [6: 28, 76]; by Mr. Juetice 
Orier, in the Poueehffer Caee$. 48 u. 8. 7 How. 
288. 462 [12: 702. 777]! and has been aflOrmed 
in subsequent cases. State Freight Tax Caeet, 
and B. R Co. v. Bueen, [eupra] ; Wetton 
V. MiewuH, 91 U. 8. 276, 2^ |>8: 847, 860]; 
County qf Mobile v.KimbaU\impra\\ Brown v. 
Bou9Um, 114 U. a 622, 681 [29: 257, 260]; 
Wamg V. Mich. 116 U. 8. 446, 455 [29: m, 
6941; Piekard v. PuUman Southern Car Co. 117 
U. S. 84 [29: 785]; Wabatih, etc. R Co. t. m. 
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8. Itls also an established principle,as already 
indicated, that the only way in which commerce 
between the Statescan be Intimately ii^ected by 
state laws is when, by virtue of itspolioe power, 
and its Jurisdiction over persons and property 
within its limits, a State provides for the se- 
curity of the lives, limbs. ncAlth and comfort 
of persons and the protection of property; or 
when it does those thlDgs which may ^erwise 
incidentally affect commerce, such as the estab- 
lishment and regulation of highways, canals, 
railroads, wharves, ferries and other commer- 
cial facilities; the passage of inspection laws to 
secure the due quality and measure of products 
and commodities; the passage of laws to regu- 
late or restrict the sale of articles deemed inju- 
rious to the health or morals of the community; 
the imposition of taxes upon persons residing 
within the State or belon^ng to its population, 
and upon avocations and employments pursued 
therein, not directly connected with foreign or 
interstate commerce or with some other employ- 
ment or business exercised under authoriQr of 
the Constitution and Uws of the nnite4 States; 
and the imposition of taxes upon idl property 
within the State, mingled with and forming 



part of the great mass of property therein. 
But in making such internal regulations a State 
cannot impose taxes upon persons passing 
through the State, or coming into it merely for [494] 
a tempore^ purpose, espedally if connected 
with mtersiftte or foreign commerce; nor can 
it impose such taxes upon property imported 
into the State from abroad, or from another 
State, and not yet become part of the common 
mass of property therein; and no discrimina- 
tion can oe made, by any such regulations, ad* 
versely to the persons or propwty of other 
States; and no regulations can be made directly 
affecting interstate commerce. Any taxation 
or regiuaUon of the latter character would be 
an unauthorised interference with the power 
given to Congress over the subject 

For authornles on this last head it is only ne(y 
essary to refer to those already dted. 

In a word, it may be said that in the matter 
ot interstate commerce the United States are 
but one countrv, and are and must be subject 
to one system oi regulations, and not to a multi* 
tude of systems. The doctrine of tiie freedom 
of that commerce, except as regulated by Con* 
gress, is so firmly established that it is unneo- 
essaiy to enlarge further upon the subject. 

In view of these fundamental principles, 
which are to govern our decision, we may a]y 
proach the question submitted to us in the 
present case, and inquire whether it is compe- 
tent for a State to levy a tax or impose any 
other restriction upon the citizens or inhabit* 
ants <^ other States, for sellinir or seeking to 
sell their goods in such State before they are 
introducea therein. Do not such restrictions 
affect the very foundation of interstate trade? 
How is a manufacturer, or a merchant, of one 
State, to seU his goods in another State, with- 
out, in some way, obtaining orders therefor? 
Must he be compelled to send them at a ventur^ 
without knowing whether there is any demand 
for them? This may, undoubtedly, oe safely 
done with regard to some products for which 
there is always a market and a demand, or 
where the course of trade has established a 
ffenersl and unlimited demand. A raiser of 
farm produce in New Jersey or Connecticut, or 
a manufacturer of leather or wooden ware, may 
perhsps safely take his goods to the City oi 
l^ew York and be sure of finding a stable and 
reliable market for them. But tnere are hun- 
dreds, perhaps thousands, of articles which no [496] 
person would tiiink of exporting to another 
State without first procuring an order for them. 
It is true, a merchant or manufacturer in one 
State may erect or hire a warehouse or store 
in another State, in which to place his goods, 
and await tiie chances of being able to seQ 
them. But this would require a warehouse or 
a store in every State with whidi he might de- 
dre to trade. 

Surely, he cannot be compelled to take this in- 
convement and expensive course. In certain 
branches of business, it may be adopted with 
advantage. Many manufacturers do open 
houses or places of business in other Statos 
than those m which they reside, and send their 
goods there to be kept on sale. But this is a 
matter of convenience, and not of compulsion, 
and would neither suit the convenience nor be 
within the ability of many others engaeed in 
the same kinds of business, and would be en. 
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CirelT unsoited to many braDchcs of business. 
^ these cases, then, what shall the merchant 
or manufacturer do, who wishes to sell his 
goods in other States? Must he sit still in his 
factory or warehouse, and wait for the people 
of those States to come to him? This would 
be a silly and ruinous proceeding. 

The only other way, and the one, perhaps, 
which most extensively prevails, is to obtain 
orders from persons residing or doing business 
in those other States. But how is the merchant 
or manu^cturer to secure such orders. If he 
mav be taxed by such States for doing so, who 
shall limit the tax? It may amount to prohibi- 
tion. To say that such a tax is not a burden 
upon interstate commerce is to speak at least 
unadvisedlv and without due attention to the 
truth of things. 

It may be suggested that the merchant or 
manuffu^urer hasttie i>ostofflce at his command, 
and may soUdt orders through the mails. We 
do not suppose, however, that anyone would 
s^ously contend that this is the onlv wav in 
which his business can be transactea without 
being amenable to exactions on the part of the 
State. Besides, why could not the State to 
whi6h his letters might be sent, tax him for 
soliciting orders In thu way, as well as in any 
other way? 

The truth is that, in numberless instances, 
the most feasible, if not the only practicable, 
[496] way for the merchant or manufacturer to obtain 
orders in other States is to obtain tbem by per- 
sonal application, either by himself, or by some 
one employ^ by him for that purpose; and in 
many branches of business he must necessarily 
exhibit samples for the purpose of determining 
the Idnd ana quality of the goods he proposes 
to sell, or which the other party desires to pur- 
chase. But the ri^ht of taxation, if it exists at 
all, is not oonfinea to selling by sample. It 
embraces every act of sale, wnether by word of 
mouth only, or by the exhibition of samples. 
If the light eidsts, any New York or Ohicago 
merchant visiting New Orleans or Jacksonville, 
for pleasure or for his healtii, and casuallv 
taking an order for goods to be sent from hu 
warehouse, could be made liable to pay a tax 
for so doinff, or be convicted of a misaemeanor 
for not ha^ng taken out a license. The right 
to tax would aipplj equaUv as well to the Dnn- 
dpal as to his agent, and to a single act of sale 
as to ahundred acts. 

But it will be said that a denial of this power 
of t^tion will interfere with the rlffht of the 
State to tax business pursuits and callings car- 
ried on within its Umits, and its right to require 
Uoenses for carrying on those which are de> 
daied to be privuQges. This may be true to a 
certain extent; but only in those cases in which 
the States themselves, as well as individual citi- 
zens, are subject to the restraints of theldgh^ 
law of the Constitution. And this interference 
win be very limited in its operation. It wfll 
only prevent the levy of a tax, or the require- 
ment of a license, for making negotiations in 
the conduct of interstate commerce; and it may 
well be asked where the State gets authori^ 
for imposing burdens on that branch of busi- 
ness any more than for imposing a tax on the 
business of importing from foreOni countries, 
or even on that of postmaster or United States 
MarshaL The mere calling Uie business of a 

120 U. S. U. 8. Book 80. 



drummer a privilege cannot make it so. Cnu 
the State Legislature make it a Tennessee privi- 
lege to carry on the business of importing goods 
from foreign countries? If not, has it any bet- 
ter right to make it a state privilege to carry on 
interstate commerce? It seems to be forgotten, 
in argument, that the i>eople of this countrv are 
citizens of the United States, as well as of the 
individual States, and that they have some 
rights imder the Constitution and laws of the 14071 
former, independent of the latter, and free from ■■ ■■ 
any interference or restraint fh>m them. 

To deny to the State the power to lay the tax, 
or require the license in Question, will not, in any 
perceptible degree, diminish its resources or its 
just power of taxation. It is very true that if 
the goods when sold were in the State, and part 
of its general mass of property, th^y would be 
liable to taxation; but when brought into the 
State in consequence of the sale th^y wOl be 
equally liable; so that, in the end, the State 
will derive Just as mudi revenue from them as 
if they were there before the sale. As soon as 
the goods are in the State and become part of 
its general mass of property, they will become 
liable to be taxed in the same manner as other 
property of similar character, as was distinctly 
held bv this court in the case ot Braumy, Hous- 
ton, 114 U. S. 622 [29: 257]. When goods are 
sent from one State to another for sale, or, in 
consequence of a sale, they become part of its 
general proper^, and amenable to itslaws; pro- 
vided that no aiscrimination be made against 
them a$ goods from another State, and that they 
be not taxed by reason of beinjg brought from 
another State, but only taxed m the usual way 
as other goods are. Brown v. Houston, qua 
iupra; Machine Oo, v. Gage, 100 U. S. 676 
[25: 7541. But to tax the sale of such goods, 
or the offer to sell them, before they are brought 
into the State, is a very different thing, and 
seems to us clearly a tax on interstate com- 
merce itself. 

It is strongly urged, as if it were a material 
point in the case, that no discrimination is made 
between domestic and foreign drummer»^ 
those of Tennessee and those of other States; 
that an are taxed alike. But that does not meet 
the difl9cul^. Interstate commerce cannot be 
taxed at all, even though the same amount of 
tax should be laid on domestic conunerce, or 
that whichps carried on solely wiUiin the State. 
This was decided in the' case of The SUite 
FMffht Tarn Oaeee Uupra'l. "^^ negotiation 
of sales of goods which are in another State, 
for the purpose of introducing them into the 
State in which the negotiationlsmade, is inter- 
state commerce. A New Orleans merchant 
cannot be taxed there for ordering goods from 
London or New York, because, in ue one case, 
it is an act of foreim, and, in the other, of in- 
terstate commerce, Doth of which are subject to 
resfulation by Congress idone. 

It would not be difficult, however, to show [498] 
that the tax authorized by the State of Tennes- 
see in Uie present case is discriminative against 
the merchants and manufacturers of other 
States. They can only sell their goods in Mem- 
phis by the employment of drummers and by 
means of samples; whilst the merchants and 
manufacturers of Memphis, having regular 
licensed houses of business there, have no occa- 
sion for such agents; and if they had, they are 
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not sal^Ject to EOT tax therefor. They are taxed 
for their licensea houses, it is true; but so, it is 
pre8umable,are the merchants and manufactur- 
ers of other States in the places where they re- 
side; and the tax on drummers operates greatly 
to tiieir disadvantage in comparison with the 
merchants and manufacturers of Memphis. 
And such was undoubtedly one of its objects. 
This kind of taxation is usually imposed at the 
instance and solicitation of domestic dealers, 
as a means of protecting them from foreign 
competition. 

And in many cases there may be some rea- 
son in their desire for such protection. But 
this shows in a still stronger l&ht the unconsti- 
tutionality of the tax. it shows that it not 
only operates as a restriction upon interstate 
commerce, but that it is intended to have that 
effect as one of its principal objects. And if a 
State can, in this way, impose restrictions upon 
interstate commerce for the benefit and pro- 
tection of its own citizens, we are brought back 
to the condition of things which existed before 
the adoption of the Constitution, and which 
was one of the prindpal causes that led to it. 

If the selling of goods by sample and the em- 
ployment of drummers for that purpose, injuri- 
ously affect the local interest of the States, 
Congress, if applied to, will undoubtedly make 
such reasonable regulations as the case may de- 
mand. And Congress alone can do it: for it is 
obTious that such regulations should be based 
on a uniform system applicable to the whole 
country, and not left to the varied, discordant 
or retaliatory enactments of forty different 
States. The confusion Into which the com- 
[ 499] merce of the countiy would be thrown by beinff 
subject to state legislation on this subject, woula 
be but a repetition of the disorder which pro- 
railed under the Articles of Confederation. 

To say that the tax, if invalid as against 
drummers from other States, operates as a dis- 
crimination affainst the drummers of Tennes- 
see, against wnom it is conceded to be valid, is 
no argument; because the State Is not bound 
to tax its own drummers; and if it does so 
whilst having no power to tax those of other 
States, it acts of its own free vdll, and Is itself 
the author of such discrimination. As before 
said, the State may tax its own Internal com- 
merce; but that does not give it any right to 
tax Interstate oommeroe. 

Tli€ judgment of the Supreme Court of Ten- 
neaeee te reoened, and the pUUntiffin error muet 
bedieeharged. 



Mr. OhitfJuiHee Walte» dissenting: 
I am imable to agree to this Judgment The 
case, as I understand it, Is this: 

In January, 1879, the State of Tennessee 
abolished the charter of the City of Memphis 
and created the Taxing District of bhelby County 
as its successor. By a statute passed April 4, 
1881. to provide means for the support of the 
Taxing District, it was, among other tilings, 
enacted "That all drummers and all persons 
not having a licensed house of business in the 
Taxing District, offerinff for sale or selling 
goods, wares, or merchanalse therein by sample, 
snail be required to pay to the counQr trustees 
the nim of ten dollars per week, or twenty-five 
dollars per month, for such privilege, and no 11- 
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cenaa shall be issued for a longer period than 
three months." 

Sabine Bobbins, a citizen of Ohio, employed 
by the firm of Rose, Bobbins ft Co., also citi- 
zens of Ohio, engaged in business as merchants 
at the City of Cincmnati, in that State, has been 
convicted of a violation of this statute because 
he solicited trade for his firm in the Taxiog 
District, by the use of samples, without a h- 
cense. This it is now dedaed was wrong be- 
cause the statute under which the conviction [5001 
was had, In so far as It applies to the business 
In whkh Bobbins was engaged, is a regulation 
of Interstate commerce, and, tnerefore, repug- 
nant to the commerce clause of the Constitution 
of the United States. To this I cannot give 
myassent. 

The license fee Is demanded for the privilege 
of selling goods by sample within the Taxing 
District. The fee is exacted from all alike who 
do that kind of business, unless Uiey have *'a 
licensed house of business^ in the District. 
There is no discrimination between citizens of 
the State and citizens of other States. TLe tax 
is upon the business, and this I have always 
unaerstood to be lawful, whether the business 
was carried on by a cltla^n of the State under 
whose authority the exaction was made, or a 
citizen of another State, unless there was dis- 
crimination against citizens of other States. 
In 0«6t>r7W V. IfaWfo. 88 U. S. 16 WalL 481 £21 
: 472], it Is said "The whole court agreed tnat 
a tax on business canied on within the State, 
and without discrimination between Its citizens 
and the citizens of other States, might be con- 
stitutionally imposed and couectcS.'' And I 
cannot believe that if Bobbins had opened ao 
office for his business within the Taxing Dis- 
trict, at which he kept and exhibited his sam- 
gles. It would be held that he would not be 
able to the tax, and this whether he stay^ 
there all the time or came only at Intervals. 
But what can be the difference In principle, so 
far as this question is concerned, whether he 
takes a room permanenUy In a business block 
of the District where, when he comes, he sends 
his boxes and exhibits his wares, or engages a 
room temporarily at a hotel or private house 
and carries on his business there during his stay? 
Or even whether he takes his sample bo£» 
around with him to his different customers and 
shows his wares from them? In either case he 
floes to the District to plv his trade and make 
nis sales from the ffooos ne exhibits. He does 
not sell those goras, but he sells others Uke 
them. It It true that his business was to sOUdt 
orders for his principals, but In doing so he bbr- 
gained for them, curried on business for them 
m the District by means of the sami)les of their 
goods, wliich had been furnished him for that 
purpose. To all Intents and purposes he had 
his goods with him for sale, for what he sold 
was Uke what he exhibited as the sublects of 
sale. I am unable to see any difference m prin- 
ciple between a tax on a sdler by sample and 
a tax on a peddler; and vet I can hardly belieTf 
it would be contended tnat the provision of the r kai 1 
same statute now In question, which fixes a ^ ^ 
license fee for all peddlers in the District, would 
be held to be unconstitutional in its applica- 
tion to peddlers who came with their goods 
from another State and expected to go oack 
again. 
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Ab the ]*w to TaUd ao &r as the lohabitaiits 
of Uie State are oonoemed, no inhabitant can 
engage in thto Inisinen unlen he pays the tax. 
If dozens of other States cannot be taxed in 
the same way for the same business, there will 
be discrimination against the inhabitants of 
Tennessee and in favor of those of other States. 
This could never have been intended by the 
L^gislaiuie, and I cannot believe the Constita* 
tion of the United States makes such a thing 
necessarv. The Constitution gives the dtizens 
of each State all the privUoKes and immunities 
of dtizens in the several States; but thto cer- 
tainly does not guarantee to those who are doing 
business in States other than their own im- 
munides from taxation on that busLaess to 
which dtizens of the State where the business 
to carried on are sublected. 

Thto case shows tne need of such authority 
In the States. Thto Taxing District to situated 
OD the western boundary oi Tennessee. To get 
into another State it to only necessarv to cross 
the Ifinissippi River to Arkansas. It may be 
said to be an historical faci that the charter of 
Memphto was abolished and the Taxing Dis- 
trict established because of the oppressive debt 
of Memphto, and the records ox tiito court 
furnish abundant evidence of the heavy tax- 
ation to whidi property and business within 
the limits of both the old corporation and the 
new have been for manyyears necessarily sub- 
jected. Merdiants in Tennessee are bv law 
required to pay taxes on ibe amount of their 
stocks on hand and a privilege tax besides. 
Under these drcnmstanoes it to easy to see ttiat 
tf a merchant from another State could canr 
on a business in the District by sending his 
agents there with samplesof hto goods tosecure 
orders for deliveries from hto stock at home, 
[502] be would enloy a privilege of exemption from 
taxation which the local merchant would not 
have unless in some form he could be subjected 
to taxation for what he did in the locality. The 
same would be true in respect to all inhabitants 
of the State who were sellers by sample in thto 
District, but who had no plaoe ^business there. 
And so they, like dtizens of other States, 
were required to pav for the privileee. Thus 
an were treated alike, whether tncj were 
dtizens of Tennessee or of some other State, and 
under these drcnmstanoes I can see no constitu- 
tional objection to such a taxation of dttoens of 
the other States for their business in the District 

I have treated the case as a conviction of a 
•'drummer" for sellinfi^ goods by sample. That 
to what Robbhis was found gml^ oi, and that 
to whatthto statute makes an offense. The U- 
oense to only requfaed of "drummers and all 
persons not naving a Uoensed house of business 
m the Taxing Di&ict, offering for sale or sd- 
ling ffoods, wares or merchandise tBeretn by 
sample." The Supreme Court of Tennessee 
decided that thto means nottiinemore than that 
any person who ceUs by samue shall pay the 
tax, and to that I ame. It will be time 
enough to consider whether a nonresident can 
be taxed for merely solidting mrders without 
having samples when such a case arises. That 
to not thto case. 

Mr. Jfi^iee Field and Mr. Ju§iie$ Qrmj 
concur in thto dissent. 

T^oeoopj. Test: 

James H. MoHIeimey, derk, 8ai>. Oourt U. 8. 
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8TATB OF MABYLAKB. 

I8ee a a Beportei^ •d.MMOaj 

OMiiUutiamU ku^'-itate taatafUon ^ inUntaU 
mmmmrce^ invaU d ' Uem tn. 

A State oaonot levya Hoenae tax, or Impose anj 
other reatriotloo upon the ottlaeiis or Innahitanta 
of other States tot seUlnff or seeking to sell their 
goods in suoh State before they are Introduoed 
therein. 

mo. 8.1 

iifyusff andnihmiUed April 5, 1886, Bearff^ 

ment arderdd May 10, 1886, Reargued and 

mOmUUed Nbv. 8, 1886. Decided March 7, 

1887, 

F ERROR to the Court of Appeato of the 
State of Maiytond. Reported bdow, 07 
Md. 861. Bevereed. 

The history and facts of the case sufficiently 
i^pear in the opinion of the oourt 

Me$$r$. Henrjr D« Lonc^ and 8. T« 
Wallla* for plaintiff in error: 

The power of Congress to re^gutote commerce 
between the States, whether legislativdy exer- 
cised or not» in respect to any specific matter in 
controveny, to heB to be exdusive without ex- 
ception; save in matters of a local character and 
without any national bearing or application. 

BrawiY.Bauekm, 114 U.S. 682^: 867). 

Of course, the case now under consideratioB 
belongs to the q>here of national commerce 
and control, if it toat aU within the scope of ibt 
constitutional provision. The license here is 
imposed upon dtiaens and reddents of other 
States than Maryland, contracting in respeot to 
pnpertj dtuate beyond the limits of Maryland, 
and to be transported to that State, under the 
contract, by the usual channels of interstate 
commerce. If the legidation impeadied inter- 
fens witli the commerce, by which the goods 
sold and bdog in New York are to be trans- 
pcnrted to Balomore, for the purpose of bdng 
m&gled with the mass of propor^ in Mary* 
land; and before th^ are so mingled, it to 
plainly a state regulation of commerce and f ot- 
D^den by the Ccmstitution. 

TTelAm T. iffteat»uW, 91 U. S. 876, 881 98: 847, 
848). 

• 'Commerce with f ordgn countries and among 
the States, strioUy condoered, condsts in inter- 
course and trafnc, indoding in these terms 
navigation, and the transpoi^^n and trandt 
of persons and pr op er ty, as wdl as the pur- 
chase, sale and exdiange of commoditieB. For 
the regutotion of commerce, as thus defined, 
there can be <mly one lystem of rules applica- 
ble alflce to the whole country, and theautbority 
which can act for the whole country can sJone 
adopt sncha systeuL Action upon it by sepa- 
rate States to not, therefore, permisdble.^ 

Omniy^MMleT. KimbaU, 102 U. S. 681 
(86:888). 

Nor is the application of thto principle to be 
varied or escaped l^ the substitunon oi a license 
for dhreet taxation of the merehandise sold and 
tranqwrted. 



Noxn.— OoiueftiitlofMll law; ImterMU 
rtgukMonqf; power of Oamire§t:hoim 
tfee. See Q l oii e estsr w&pej Oo. Y*rtL '' 
SS, 186, note. 
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Oook y. Ai. 97 U. 8. 670 CM: 1010); Machine 
Co. v. Gage, 100 U. 8. 678 (26: 766). 

The8tateof Maiyland baa no more rightto tax 
the goods of a New Yorker, in New Tork» than 
those of an Englishman, in London. Nor can 
the temporanr stay or residence of the foreign 
citizen in Maryland, without change of his 
residence or place of bosiness, and without any 
removal of his goods to Maryland, render the 
taxation of those goods, by the latter State, any 
more allowable. This court has already held 
that iUegal taxation is one of those deprivationa 
of prop£ty which are within the scope of con- 
stitutional protection. 

/?. R. Co. V. Jodfeftm, 74 U. 8. 7 Wall. 262 
(19: 88); 8taU Tax on Foreign Held Bonds, 82 
U. S. 16 Wall 800 (21: 179); Hagar v. Ecdor 
mation DiH. Ill IT. 8. 701 (28: 669). 

Mestn, OharUi B. Boberti, AUy-Otn, of 
Maryland, and Oharle$ J. M. Otoinn, for de- 
fendant in error: 

The court of Appeals of Maryland decided, 
in this cause, that tne provisions of the Mary- 
land Code, amended by the Mairland Act of 
1880, chapter 849, under which the particular 
indictment was found, required that all per- 
f(ons, whether residents or nonresidents of the 
State of Maryland, before offering to sell or 
selling, by sample in that 8tate, packages of 
tea or other merchandise stored within the lim- 
its of any other State, should obtain the license 
so to do from the State of Maryland, which was 
required by article 66 of the Code of that State, 
as amended by the Act of 1880, chapter 849. 
The construcuon thus given by the Court of 
Appeals of Maryland to the scope of the license 
laws of Maryland, Which are in controversy 
here, is authoritative in this court. 

ChriMty v. Pridgeon, 71 U. 8. 4 WaU. 196, 
208j[18: 822, 826); Aieardi v. 8taU, 86 U. 8. 
19 Wall. 686, 689 (22: 216, 216); Burgm v. 
Seligman, 107 U. S. 20, 88, 84 (27: 869, 866); 
Flash V. Conn, 109 U. 8. 871, 879 (27: 966, 
970). 

It is in general within the constitutional 
power of every State to tax occupations, within 
the control of a State, by reouiring persons who 
wish to pursue them, to ootain, before doing 
so, a license from certain designated officers. 

Nathan v. Louiiiana, 49 U. 8. 8 How. 80 
(12: 996); Wdtonr. Mimwri, 91 U. 8. 278 (28: 

o4o). 

Such license it a tax. No employment thus 
under state control is absolutely exempt fipom 
the liability to be thus taxed. "The neces- 
sities of the goverment may require that the 
lowest employment, as well as the most lucra- 
tive, shall contribute to its support; and, if any 
are exempted, motives of policy wiU govern the 
discrimination." 

Cooley, Tax. 1st ed. 886; Burr. Tax. g 77; 
Lieeneo Tax Ckuei, 72 U. 8. 6 WalL 472, 478 
(18: 601). 

The selling of goods by sample within any 
particular State is conducting a business in 
such State. As a business it is subject to taxa- 
tion, unless there be some constituttonal rea- 
son exempting it from the burden. 

Cooley, Tax. 1st ed. 884; MeOuttoeh v. Md. 
17 U. 8. 4 Wlieat. 428, 429 (4: 607); 8taU Tax 
on Foreign Held Bonds, 82 tJ. 8. 16 Wall. 819 
(21: 186); Bhephord v. SumUr Co. Cornn, 69 
(}a.686. 
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The provisions of the Maryland Code, which 
are in controversy in this case, as amended by 
the Maryland Act of 18M, chapter 849, were 
not in violation of article 4. section 2, subsec- 
tion 1, of the Constitution of the United States, 
because their provisions apply equally to dtixens 
of the State of Maryland ana to citizens of tha 
other several States. 

Machine Co, v. Qage. 100 U. 8. 679 (26: 7651 

The vendor appropriated the spedfb quanth 
ties of teas sold for the benefit of the vendee, 
and engaged that such specifle quantitiei 
should he shipped to him. The vendee aa- 
sented to the appropriation made by the vend- 
or and upon his terms. The property in tha 
goods therefore passed to the vendee. 

Chitty, Cont. 11 Eng. ed. 867; OiUeU v. ESIL 
2 Cromp. & M. 686; Dixon v. Tatee, 6 B. db 
Ad. 818; 27 E. 0. L. 90; Thampeonv. Bali, ift 
O.i?. iZ.(%». 28 Md. 406. 

There was not only a constructive but also 
an actual ddlvery oi the property in Mary- 
land. 

Magrudar v. Gfage, 88 Md. 848; Kribe t. 
Jonee, 44 Md. 406. 

Under such circumstances the effect of the 
sale to Eenney of the particular tea, and of its 
shipment to him as a purchaser, was to bring 
the property, thus sold and shipped, within 
the jurisdiction of the State of Maryland; to 
incorporate and intermix it with the mass of 
property in the State; to deprive it of its dis- 
tinctive character as an import, and to subject 
it to the taxing power of that State. 

Howtt V. State, 8 Gill, 28; ProHdenee Bank 
V. BiUingeJH U. 8. 4 Pet 664 (7:966); Brown 
V. Md, 26 U. 8. 12 Wheat. 441-2 (6: 686); i^ 
tear v. Oommonweaith, 72 U. 8. 6 WaU. 479 
(18: 609): Waringy. Mayor, 76 U. 8. 8 WalL 
122-8 (19: 846); Woodruff v. Flarham, Id. 189 
(19: 887). 

Mr. Jueiice Bradley delivered the opinion ^-. 
of the court: f6051 

This case does not differ materially from that 
of Bobbins v. Taxing District of Shaby Oouni^, 
[ante, 694], just decided. The Code of Mary* 
ijEind, as amended in 1880, provides that "No 
person or corporation other than the grower^ 
maker or manufacturer shall barter or sell, or 
otherwise dispose of, or shall offer for sale any 
ffoods, chattels, wares, or merchandise within 
QiiB State, without first obtaining a licenae in 
the manner herein prescribed." A violation of 
this law was made an indictable offense; and 
the plaintiff in error, a citizen and resident c/t 
New York, was indicted for offering to sell and 
for selling by sample. In the City of Baltimore, 
without Ucense, certain goods for a New York 
firm, to be shipped f rom i^ew York directly to 
the purchaser. The plaintiff In error demurred 
to the indictment, but it was sustained both by 
the court of orl^^Uial jurisdiction and by tlie 
Court of Api)eals of Maiyland on writ of error. 
The constitutionality or' the law was duly 
raised, and the law was sustained. 

The same principles applv to this case which 
were considered in that of Bobbins, and the [506] 
same result must be declared. 

The judgment <^ihe Oouri cf Appeals qf Mary- 
land is reversed, and the plaintiff in error must 
be discharged, 

Mr, Ohirf Justice WsdteconcuTting: 
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_ Statute of 

HarylaDd requireb a nonresident merchant 
dniring to k11 br sample In that State to pay 
for a licenM to oo tbat bualness a sum to be 
wcertained bj the amount of his stock in trade 
Id the State where be lesidea and in which he 
has hl> principal place of business. This dif- 
fers materiallj from the Statute of TenneBtee, 
which was oonaidered In SMint t. Taxing Di»- 
triet ^ 8h^ Chunh/, Just dedded, and is in 
its effect, as we think, a lax on commerce 
among the Sutes. The charge for the privi- 
lege to the nonreddent la measured b; hisca- 
piid^ for doing budneas all over the United 
BtatM, and without au; reference to the amount 
done or to be done In Maryland. 

James H. KoKenner. OeA. Snp. Ooiirt, U. & 



comrrr of oabteb, jv- <» i 
«. 

DAVID 81NT0IT. 
(See 8. a Bepoiter^ed. m-mu 



0. Ad objectton to tl>e form of the dedantlon not 
latoed below cannot be oonsldeTed br ttili oonrt. 
[No. 1287.1 
J)t^dtd 
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F ERROR to the Circuit Court of the United 
States for the District of Kentucky. Re- 
ported below, 2B Fed. Rep. 685. Afflrmed. 

The history snd facts of the case appear In 
the opinion of the court. 

JfMsrt. WUll*m landnarand Alvla Da- 
T»ll. for plaintiff In error. 

Mettn. 0«orc« Hoftdly. Edmr H. 
Joluwon, Edw»rd Cvlatm), ueorfr« 
HoMdlr, Jr., and Jaaae* O'Hanb for de- 
fendant In enor. 

(51^ JTr <7Ai<rJu«Me« Waltedeliyered the opin- 
ion of the court: 

This was a suit hrou^t against the County 
of Carter to recover the amount due on certain 
boDda and intenet coupons, Issued under the 
foOowfaig Gbcnmstances: BysnActof theOen- 

uou.s. 



eral Assembly of Kentucky, "To Incorporate 
the Lexington and Big Saady Railroad Com- 
pany," approved January 9, 18S3, and an Act 
amendatory thereof, approved March 1, 1854, 
the County of Carter wss authorized to tub- 
Bcribe $75,000 to the stock of the company, aid 
to issue its bonds to raise the money to pay 
tberefor. Undertbiseulbority the subscription 
was madeand seventy-flve bonds of fl^OOO each 
issued by Ibe County. These bonds were in 
tbeusualformofDegotiablecoupon bonds, pay- [S191 
able to the order of therailroad company thirty 
years from date, with Interest at the rate of (I 
per cent per annum, semi-annually at the Bank 
of America, New York. Tberailroadcompany 
indorsed them In blank, and all but one after- 
wards came into the bands of Joseph C. Butler 
and L. Worthlngton, dtlzens of Ohio, as pur- 
chasers for value before maturity. 

In 1859, after this subscription was made, and 
while the bonds Issued on that account were 
outstanding, the County of Boyd was created 
by the General Assembly of Kentucky, which 
Included within its boundaries a part of the 
orlrinai County of Carter, In 1869 the County 
of Elliott was created, and this took In another 
part of Carter, but In each of tbe Acts creating 
the new counties it was provided: 

"Tint nothing in this Act shall be cunslructl 
SO as to release tbe citizens and property now 
subject, or which may hereafter become aub- 

St, to taxation within the boundaries of Car- 
County, Included In the first section of thi> 
Act, from being held end made liable for tbe 
bonds and Interaat, Issued to the Lexington and 
Big Sandy Railroad Company, as though thla 
Act had never been pesaea." 

Default havinK been made In the paymeotof 
Interest on the bonds, suits were brought liy 
Butler against Carter County for the recovery 
of the amount due on coupons attached to the 
boDdshcheld. Thesultireeulted in jodgmenla 
against the County. Afterwards the following 
Act, approved January 30, 18TB, was passed by 
the Qmeral Assembly of Kentucky; 
"An Act Autboritlng the County of Carter, 
and Thoae Parts of Boyd and EllioU Taken 
from Carter County, to Compromise and Set- 
tle with the Holders of the Booda and Cou- 
pons of Interest Executed by Carter County 
in Its Subscription to tbe Capital Stock of the 
Lexington and Big Bandy Railroad Com- 
rany, and to Levy and Collect a Tax for That 
Pnipoae. 
"Be It enacted by the General Assembly of the 
Commonwealth of Kentucky: 
" Bee. 1. That power and authority is hereby 
given to the County jf Carter, and those parts 
of tbe Counties of Boyd and Elliott taken from (5201 
Carter County, to oompromise and settle with 
the holders of the bonds and coupons of interest 
executed by Carter County in its subscription 
to the capital stock of the Lexlncton ana Big 
Sandy Railroad Company. Said oompromise 
and settlement shall be made by the Carter 
County Court, composed of the county Judfe 
and a majority of the justices of the peace Id 
commission ot Carter (Sninty, for and on be- 
half of the Couoiy of Carter, and those parts ol 
the Counties of &)yd and Elliott taken from 
Carter County. Said court may make said com- 
promise through a commission appointed ftn 
lOI 
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that pnrpote; but before Uie sameahall become 
binding on the Conn^of Carter it shall be ap* 
pioyeaby the Carter Coonty Court, conatitated 
as coonty levy oonrts are required by law to be 
constltoted. Said court may execute to the 
bolden of said bonds and coupons of interest, 
severally, the obligations of the County of Car- 
ter and those parts of the Counties of Boyd and 
Elliott taken from Carter Coun^ in their for- 
mation, which shall be signed by the county 
Judse of Carter Coun^. and attested by the 
clerk of said court Said obligations shall con* 
tain such stipulations as to interest as may be 
agreed upon by the court and holders of said 
bonds azid coupons of interest, or either of them, 
but not at a greater rate than 6 per cent per an- 
num, payable semi-annuany. Said obligations 
shall be due and payable at such times, and be 
^or such amounts, as may be agreed for by the 
court and holder or holders of said bonds and 
coupons." 

Tne next three sections of the Act contain 
provisions for the levy and collection of taxes, 
to pay the interest ana principal of the compro- 
mise bonds, upon persons and property within 
the limits of Carter Coun^, as it was when the 
debt was originally createcL The fifth and last 
section is as follows: 

'* Sec 6. This Act shall take effect and bein 
force from and after its passage; but nothing in 
this Act shall be so oonstruea as to affect or 
make more valid the bonds and coupons of in- 
terest given by Carter County in its subscrip- 
tion to the capital stock of the Lexington and 
Big Sandy Railroad Company than they were 
before the passage of this Act" 

Under the authority of this statute a com- 
promise was made vHth the holders of the origi- 
nal bonds, by which the County Court of Car- 
ter Coun^ issued one hundred and nineteen 
new bonds of the County of Carter and those 
parts of the Counties of Elliott and Boyd 
taken from Carter County, each for the sum of 
$1,000, payable to Hemr Peachey and Richard 
O. Butler, executors of Joseph C. Butler, or 
bearer, with semi-annual interest warrants at 
the rate of 6 per cent per annum attached. The 
principal of tne bonds was made payable at dif- 
ferent dates. 

David Sinton, the defendant in error, pur- 
chased nine of these bonds for value before ma- 
turity, and five* hundred and forty of the cou- 
pons, and this suit was brought to recover the 
amount due thereon. Originally the suit in- 
cluded other bonds and coupons; but as it was 
discontinued so far as they were concened, be- 
fore Judgment, no questions arise in this court 
as to them. 

To a petition setting forth the foregoing facts 
the County demurred: 1, because the petition 
did not state facts sufficient to constitute a cause 
of action; and 2, because the petition shows a 
defect of parties, plaintiff and defendant This 
demurrer was overruled, dinton v. County of 
Carter, 28 Fed. Rep. 586. The defendant then 
filed an answer, some paragraphs of which 
were stricken out on motion, and othere de- 
murred to, and the demurrer sustained. As no 
point is made on this branch of the case, a fur- 
ther statement of it is not necessary. 

The court gave Judgment against the County 
for $29,121.54, and to reverse that Judgment 
this writ of error was brought 
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The prindpal points psesented l^ the aigo- 
ment of the plaintiff arise on the demoirer to 
the petition, and they may be sti^ thus: ^^••^ 

1. The Act of January 80, 1878, it void by ••""^ 
the Constitution of Kentucky, beca^ the suS 

Ject to which it relates is not clearly e xpres se d 
In its title. 

2. The Act it also unconstitutional and void 
because it vests in the County Court of Carter 
County the power to bind the parts of BUiott 
and Boyd Counties which had been set off from 
Carter. 

8. The Act gave no authority to the County 
Court of Carter County to issue negotiable se- 
curities which pass by delivery and in the hands 
of innocent holders are free from defenses 
which would be good as between the original 
parties. 

4. There is a defect of parties defendant, be- 
cause Carter County is suedalone without join- 
iuff "those parts of Boyd and Elliott Counties 
ta&en from Carter." 

1. As to tiie tiae of the Act 

The provision of ibe Constitutton of Ken- 
tucky relied on is article H, section 87, as fol- 
lows: 

*' No law enacted by the General Assembly 
shall relate to more tnan one subject, and that 
shall be expressed in the title.** 

Undoubtedly the design of thisprovision was, 
as is said in Pennington v. Wooffolk, 79 Ky. 20, 
" to prevent the use of deeeptite titles as a cover 
for ^cious legislation, by enabling memben <rf 
the General Assembly to form sudi opinion of 
the nature of a bill by merely hearing it read 
by its title;" but as early as 1859 the court of 
appeals said in PhiUipe v. Covington S dn^ 
Bridge Co. 2 Met (Ky.) 221 : " This prohibitiaii 
should receive a reasonable and not a technical 
construction; and looking to the evil intended 
to be remedied, it should be applied to such 
Acts of the Legislature alone as are obviously 
within its spirU and meaninff. None of the 
provisions of a statute should be regarded as 
unconstitutional when th^ all relate directly 
or indirectly to the same subject, have a natural 
connection, and are not fordgn to the subject 
expressed in its title." This Is in accord with 
the decisions of this court in Montdair v. Ram9- 
deU, 107 U. 8. 147 £27: 481], where we followed 
the rulings of the SuiHreme Court of New Jer> 
sey upon a similar provision in the Constitution . koo i 
of that State; in JoneOoro City v. Cairo db 8L i^^^ 
L. R. R. Co. 110 U. 8. 192 P8: 116], and Ma- 
homet V. QuackenXmeh, 117 U. 8. 509 [29: 982], 
where the Constitution of Illinois and the decis- 
ions of die Suoreme Court of that State were 
considered; ana in Otoe County ▼. Baldwin, 111 
U. 8. 1 [28: 8811. which had reference to the 
Constitution of Nebraska and the settled rule 
of decision in that State, and in Addey School 
Diet. V. ffaU, 118 U. 8. 185 [28: 954], which 
arose in Iowa. It is enough u the law has but 
one general object and that object is fairly ex- 
pr^^ in its title. Cooley, Const Lim. Ist ed. 
144, § 2; 4th ed. 176. 

Hero the title is "An Act Authorizing the 
County of Carter, and Those Parts of the Coun- 
ties of Boyd and Elliott Taken from Carter 
County, to Compromise and Settle with the 
Holders of the Bonds and Coupons of Interest 
Executed by Carter County in Its Subscription 
to the Capital Stock of the Lexington and Big 
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Sandy Raflrotd Company, and to Levy and Col- 
lect a Twx, for That Piupoee." This clearly 
and distinctly expresses the whole object of the 



legislation, and there is nothing in the body of 
the Act itself which is not in every way ger- 
mane to wha^ it there expressed. No one in- 
terested in the subject matter of the law could 
be put off his guara by hearing the bUl read by 
its title. Tme, It does not state that the Coun- 
ty Court of Carter County it to act as the rep- 
resentative of the parts of Boyd and Elliott 
Counties, as well as the Coun^ of Carter, in 
making the compromise, or that bonds are to 
be issued for the puipose of carrying it out; but 
all this is matter of aetaO, suitable to the single 
purpose the Lc^lature had in view; namely, a 
settlement and compromise with the holders of 
bonds issued by Carter County before itsdiyis- 
ion, and for whldi the present Carter County 
and those parts of Boyd and Elliott which were 
taken from the old county were liable. It is 
difficult to see bow the subject of the legislation 
could be stated more clearly without making 
the title of the Act " a detailed statement, or an 
index or abstract of its contents," which all 
agree is not necessary. Mbntelair ▼• Banuddl, 
107 U. 8. 155 [37: 488]. 

2. The authori^ of the County Court of Car- 
ter County to bind " those parts of the Counties 
of Boyd and Elliott taken from Carter Coun^." 
[524 ] If we understand oorrecUr the position of the 
County as to this branch of the case, it is that 
the Lc^lature had no power to authorize the 
County Court of Carter County to act for these 
parts of counties in compromising the old debt 
for which they werehela, because they were no 
longer parts of that County, and no opportuni- 
ty was given them, to participate in the arrange- 
ment. These parts of counties have no sepa- 
rate organization of their own, corporate or 
otherwise. For all coun^ purposes, except 
this debt contracted bv Cfarter County when 
they were included within its boundaries, they 
are subiect to the government of the counties 
to which they now respecUvely belong; but for 
the debt, they still remain a part of Carter. 
8uch is clearly the effect of that provision in 
the Acts establishine the new counties which 
declared that the uability of citizens and 
property in the territory set off from Carter for 
taxation on account of the bonds and interest 
should continue the same " as though this Act 
had never been passed." "Had the Acts never 
been passed, no one would doubt the power of 
the Legislature to give the Coimty Court of Car- 
ter the authority to make the settlement in (lie 
same way now provided for, even though these 
parts of the County did not have a li^ce of 
the peace in commission to take part m the de- 
liberationa And this because Uie county court 
was made the agent of the County, and of those 
whose property was subject to taxation, for the 
transaction of this business. The Le^^lature 
might have appointed a commission for the 
same purpose, or it might have selected any 
other suitable agency. In order to bind thecoun- 
ty or the taxpayers, it was not necessary that the 
taxpayers should vote on the subject, or that 
they should participate in an election of the 
body that was to act in the matter. All that 
was properly within the discretion of the Leg- 
islature. Ko new debt was to be created, and 
no new subscription to the stock of a railroad 
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company was to be made. AH that had to be 
done was to compromise and settle an existing 
debt, and to substitute new liabilities on terms 
to be agreed on for an old one. Certainly it 
was wiuiin the power of the Legislature to des- 
ignate a suitable agency for that purpose, and 
what could be more suitable than that depart- 
ment of the governing body of Carter County 
which was entrusted with the management of [525] 
its financial affairs? The cases of AUuon y. 
Louiwille 4b H.C.4b W. B, Co, 9 Bush, 258; 
8. C, 10 Bush, 1; Bcufflet&wn Fence Oo. y. JVb- 
^/{w^l2 Bush, 812; Oyvren Pond Draining 
Oo, y. Hooper, 2 Met (Ey.) 850; and Mercer Co, 
Court v. Kentucky Biter Na/t. Co. 8 Bush, 800, 
referred to in the aigument of counsel, all relate 
to the creation of new liabilities, not to the set- 
tlement of old ones. 

8. The right to issue negotiable securities. 

It \b no doubt true that, without sufficient 
legislative authority, a munidpalily cannot is- 
sue commercial paper which will be free from 
equitable defenses in the hands of innocent 
holders; CUUbome Oo. v. Brooke, lllU. 8.400 
[28: 470]; but, in our opinion, that authority 
was giyen here. The County of Carter was au- 
thorized to borrow money and to issue its bonds 
therefor to pay its subscription to the stock of 
the railroad company. This, all agree, was 
sufficient authority to issue bonds which were 
negotiable, and the averments in the dec- 
laration are that the bonds which were in fact 
issued had that character. The debt to be 
compromised, therefore, under the Act of 1878, 
was a debt which had been created by the issue 
of such bonds, and the authority was to execute 
to the " holders of said bonds and coupons of 
interest " " the obligations of said County of 
Carter and those parts of the Counties of Boyd 
and EUiott taken from Carter County in their 
formation, which shall be signed by the county 
Judge of Carter County and attested by the clerk 
of «dd court." They were to contain such 
stipulations as to interest, not exceeding 6 per 
cent per annum, and to be made due and pay- 
able at such times as might be agreed on. As 
the new obligations were to be executed to take 
up and cancel old negotiable securities to a 
Ifffge amount, and were to be made payable at 
a future time, there cannot be a doubt of the 
intention of the Legislature to authorize the 
execution of " obligations " nei^otiable in form 
and in law, if necessary to secure a settlement 
The authority to include in the obligations such 
stipulations as to interest as might be agreed on [M^ 
clearly implies authority to attach interest cou- 
pons, and everything indicates a purpose to in- 
vest the court with all the powers as to the 
form of the obligations that were necessary to 
enable it to meet the requirements of the hold- 
ers of the outstanding bonds and coupons in 
this particular. 

4. The want of parties. 

As we have already said the parts of Boyd 
and Elliott Counties which are interested in this 
matter have no separate organization of their 
own, and they remain for all the purposes of 
this debt a part of Carter County. A suit 
against Carter County on the bonds is there- 
fore a suit against them, and a Judgment 
against that County will be payable out of taxes 
collected within the boundaries of the original 
oouQty under the provisions of the Act of 1878 
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A suggestion was made in the argument for 
the County of a variance between the bond de- 
scribed in the declaration and that which was 
actually issued; but this is a matter which we 
cannot consider, as there is no copy of the bond 
as issued in the record. 

Another objection is made to the form of the 
declaration in that it does not meet the reqidre- 
ments of section 118 of the Civil Code of Ken- 
tucky, and set out distinctly in separate para- 
grapus each one of the sixty separate causes of 
action sued on. That objection cannot be 
taken by general demurrer, and besides it does 
not seem to have been made below. 

The objection to the action of the court in 
respect to the answer is so little relied on that 
it is only necessary to say we see no error in 
what was done. 

Thefudgment is c^ffirmed. 

True copy. Test: 

James H. MoKenney, Clerk, Bup. Oourt, U. 8. 



LACLEDE BANE and J. T. CRAIG» As- 
signee of J. N. LmAELy AppU,, 

«. 

HARRISON B. SCHULER. 



HARRISON B. SCHULBR, Appt., 

V. 

LACLEDE BANE and J. T. CRAIG, As- 
signee, eto. 

(See 8. 0. Beporter^ ed. 611-S17.) 

BarJdng^cheek as equitable amignm&n^-^notiee 
to bank, necessary to bind fund, 

•L Wtthout deoidlnff the mooted questton wheth- 
er a oheok or draft of a petBon on a bank in which 
he has deposits operates as an equitable asslgninent 
of the fund, so on deposit, to the holder of the 
check to the amount of It, It is dear that such 
check or draft does not bind the fund In tiie hands 
of the bank until It has notice of the draft or check 
by presentation for payment, or otherwise. 

2. Until then, other checks drawn afterward 
may be paid, or other asslgnmentB of the fund, or 
part of ft, may secure priority by giving prior no- 

[Nos. 095, 1017.1 
Submitted Jan. 7, 1887. ' Decided Mar. 7, 1887, 

APPEAL and cross appeal from the Circuit 
Court of the United States for the East- 
em District of Missouri. Reported below, 27 
Fed. Rep. 424. Becersed. 

The history and facts of the case appear in 
the opinion of the oourt. See also the follow- 
ing case of SchtUer ▼. Israel, 

Mr, David P. Dyer* for Schuler; 

Drawing and delivery of the chedc set out 
in the bill was an appropriation of so much 
money of J. N. Israel in the custody of the La- 
clede Bank as was called for by the check. 

Chouteau v. Eotose, 56 Mo. 65; Union Bank 
V. Oceana Co. Bank, 80 IlL 212; Merchants 
Bank v. State Bank, 77X7. S. 10 Wall. 647 (10: 
1019); Morrison v. McCartney, 80 Mo. 187. 

J. N. Israel, prior to this assignment, had al- 
ready iorrendmd control of the dsposit by 

*Head notes by Mr. JuaiUee Mn.TJB, 
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drawing and delivery of the check; and his a»- 
si^ee took the bank account as well as all 
other property of the assignor in its exact con- 
dition at the time of the assignment, subject to 
all legal and equitable claims. 

The drawing of the check to Schuler operated 
in equity to transfer so much of the f unos of J. 
N. Israel in the Laclede Bank as would pay the 
check. 

Walker v. Siegel, 2 Cent. L. J. 108: G'er/nai* 
8av. Inst v. Adas, 8 Fed. Rep. 106; First Nat, 
Bank v. Coates, 8 Fed. Rep. 540. 

As between the assignor and assignee, the 
claim of the assignee cannot rise higner than 
the right transferred to him by the assignor. 
He stands in the shoes of the assignor as to all 
propertv conveyed by the assiniment, subject 
to the legal and equitable rights of all other 
persons. 

Burrill, Assignments, § 891; Bumsey v. Toicn, 
20 Fed. Rep. 558; Stewart v. FlaU, 101 U. S. 
788, 789 (215: 818). 

As between Schuler and the Laclede Bank, 
the rights of Schuler are those existing on the 
mornmg of October 26, having relation back 
to the time of drawing the dieck by Israel.' 
The right of set-oft on the part of the Laclede 
Bank was defeated by the^vinff of the check. 

Myers v. Davis, 22 N. Y . 489; Xenia Bank 
V. Stewart, 114 U. S. 224 ^: 101); McOradeY, 
German Sav, Inst. 4 Mo. 880. 

The law will make application of the money 
in the hands of the Laclede Bank, according to 
its own notion of justice. 

Nat. Bank v. Mechanics Nat. Bank, 94 U. S. 
489 (24: 178).' 

The assignment of Israel to Craig is void un- 
der the laws of Texas. 

MuUer v. Norton. 19 Fed. Rep. 719; Brown 
▼. Knox, 6 Mo. 802; Keevil v. Donaldson, 20 
Kan. 168. 

The assignment of Israel to Craig, even if 
valid under the laws of Texas, would not be en- 
forced in Missouri, because in conflict with the 
laws of Missouri. 

Askew V. La Cygne, 88 Mo. 866; Greeny. Van 
Buskirk, 72 U. 8., 6 Wall. 807 (18: 699); JKr- 
vey V. B. I. Locomotive Works, 98 U. S. 671 (28: 
1004); Broum v. Knox, 6 Mo. 802. 

Mr. J. E. HcKe%han» for the Laclede 
Bank and Craig: 

The drawing of the Schuler check did not 
operate to transfer to Schuler any portion of 
the debt of the Laclede Bank to luael, or to 
give him any lien thereon. There was no 
privity between Schuler and the drawee Bank. 
A single cause of action cannot be split up with- 
out the assent of the debtor. 

Mandeville v. Welch, 18 U. S. 6 Wheat 277 

: 87); Bank of the Republic v. Millard, 77 U. 

10 Wall. 152 (19: 897); Dickenson v. (hates, 
79 Mo. 250; Rosenthal v. Mastin Bank, 17 
Blatchf. 818. 

There is no assignment either at law or in 
equity where there is any power of revocation 
in the assignor, or where the holder of the fund 
cannot be compelled to pay although forbid- 
den by the assignor. An order or check is not 
an equitable assignment, unless it is to pay out 
of a specified fund specified in the order. 

Christmas v. Russell, 81 U. S. 14 Wall. 69 
(20: 762). 

A check is simply the written order of the 
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depositor on his bank to make a certain pay- 
ment. It is executory, and, as such, it is of 
course revocable at any time before the bank 
has paid it or committed itself to paying it. 
Morse, Banking, 802, and cases there cited. 

JA*. /tf«(^ Miller deliyered the opinion of 
the court: 

This is an appeal and cross appeal from a de- 
cree of the Circuit Court of the United States 
for the Eastern District of Missouri. 

Harrison B. Schuler, a citizen of the State 
of Kansas, brought his bill in that court against 
the Laclede Bfuik, a corporation under the 
laws of the State of Missouri, and J. T. Craig, 
a citizen of l^e Stiite of Texas. The substance 
of the bill is that the plaintiff is the owner and 
holder of a draft, or bank check, drawn by C. 
W. Israel & Co. on the Laclede Bank, for the 
sum of $11,260, dated at Henrietta, Texas, Oc- 
tober 20, 1885, in favor of the plaintiff, which 
was duly presented for payment on the 26th 
UI181 ^y of that month; and that payment was re- 
^ ' fused, as the Laclede Bank alleged, on the 
ground that C. W. Israel & Co., the drawers 
of the draft, had, on October 24, 1885, made an 
assignment under the laws of Texas for the 
benefit of thcdr creditors, of which the said La- 
dede Bank had been advised by telegraph. 
The bill proceeds upon the idea that there were 
funds in the hands of the Laclede Bank to the 
credit of 0. W. Israel A Co. on the presenta- 
tion of said check for payment, which ought 
to be applied for that purpose, and charges 
that, notwithstanding the general assignment 
for the benefit of creditors made by C. W. Is- 
rael A Co. on October 24, 1885, the check in 
question, made in favor of the plaintiff on Oc- 
tober 20, 1885, was an assignment or appropri- 
ation of so much of those funds to the benefit 
of complainant, which he is entitled to enforce 
in this suit 

J. T. Craig, who had become substituted for 
Davidson, the assignee of C. W. Israel & Co., 
was idso made a party to the«8uit, and ap- 
peared and filed an answer. 

The answer of the Laclede Bank, whfle. ad- 
mitthig most of the statements made in the bill, 
is very long and recites many thin^ not mate- 
rial to the issue as we look upon it, but rdies 
upon two substantial defenses to the suit The 
first of these is that, on the morning of the 26th 
day of October, 1886, it received the following 
telegram fh>m 0. W. Israel <& Co. : " Henrietta, 
Texas, 24 (meaning the 24th of October), La- 
clede Bank, St L.: We assigned this day in 
favor of S. Davidson; hold funds subject to 
his order. C. W. Israel & Co." It alleges that 
this telegram was f orwardod to the Bank as a 
night message on Saturday nieht, and, althouffh 
dmv received at the telegraph office, was omy 
delivered at 8 o'clock onlionday morning, and 
that the check in favor of complainant was 
presented at the opening of the Bank at 10:15 
on the same mormng, which was the first no- 
tice that they had of it. The answer insists 
that the general assignment, with the notice of 
it by tel^raph, was a complete revocation of 
the Schuler check, as well as all other checks 
drawn against this defendant by C. W. Imel 

«iai ^ ^'' '^^ ^^^ ^^ assignment with this prior 

i*^*J notice to the Bank, vestied in the assignee Uie 

better right to any funds of said C. W . Israel 
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& Co. in the hands of the Bank. The answer 
also sets up transactions between C. W. Israel 
& Co. and the Bank by which said C.W. Israel 
& Co. would be indebted on a settlement of the 
traosactions between the two Banks to the La- 
clede Bank, in a sum beyond anything which 
they then held on deposit to the credit or C. W. 
Israel & Co. A part, however, of the transac- 
tions which go to make up this claim of set-off 
against C. W. Israel & Co. consisted of a note 
or notes discounted by the Laclede Bank for 
said C.W. Israel <& Co., but which had not yet 
matured. The answer also sets up that C. W. 
Israel & Co. and the Laclede Bank were cor- 
responding Banks, one being in Texas and the 
other in Saint Louis, Missouri, and that there 
had been a lon^ course of dealing between 
them, and for this reason they had discounted 
the notes of C. W. Israel & Co. without any 
other suflldent security. 

Craig, as assignee for C. W. Israel A Co., 
filed a separate answer, in ^hich he sets out 
mainly the same matters found in the answer 
of the Laclede Bank, and he also makes a part 
of his answer the assignment of C. W. Israel <& 
Co. to Davidson for the benefit of all their 
creditors. 

There were no replications to either of these 
answers, but a stipulation is filed in regard to 
facts that are agreed upon by the parties, which 
closes with Uiis paragraph: "All other facts in 
the bill and answer not inconsistent herewith 
are to be taken as purt of this agreed statement 

The decree of tne court was as follows: 

'' lliis cause cameonfor hearing at this term 
of the court on the bUl of complaint, answers 
of defendants, and stipulationson file, and the 
court, being fully advised concerning the prem- 
ises, finds that at the date of the presentation 
to the said Laclede Bank of the check set out 
in the bill of complaint there was to the credit 
of the account of C. W. Israel & Co. in said 
Bank the sum of $5,912.41 subject to the pay- 
ment of said check, and that said check ope- 
n^ted in equity as an assigxunent of said sum as 
against said defendants to said complainant. 

'*2tis therefore ordered, adjitdffed and decreed 
that the said complainant have and recover of 
and from said oefendants the said sum of 
$5,012.41, together with interest at 6 per cent 
per annum from the 26th day of October, 1885, 
amounting to $6,078.90; and it is further o^ 
dered that execution issue therefor against said 
defendant, the Laclede Bank." 

From this decree both Schuler and the Bank 
appealed. The assignee, Craig, did not ai^)eaL 

The question of how far and under what 
circumstances a check of a depositor in a bank 
will be considered an equitable assignment to 
the payee of the check, of all or anv portion 
of tne f imds or de];)osit8 to the credit of the 
drawer in the bank, is one which has been very 
much considered of late years in the courts, 
and about which there is not a unanimity of 
opinion. In this court it is very well settled 
that such a check, unless accepted by the bank, 
will not sustain an action at law b^ the drawee 
against the bank, as there is nojpnvity of con- 
tract between them. Marine Bank v. Fulton 
Bank, 69 U. S. 2 Wall. 252 [17: 7851; Bank of 
BepMic V. Millard, Tl U. S. 10 Wall. 152 [19: 
89^; BankY. Whitman, 94 U. S. 848 [24: 229). 

But while this may be considered as the es^ 
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tablifihed doctrine of this court in regard to the 
rights of the parties at law, and is probably the 

Erevailing doctrine in nearly all the courts, it 
I urged m this case, and several respectable 
courts have so decided, that such a check is an 
appropriation of the amount for which it is 
drawn of tiie funds of the drawer in the hands 
of the bank. BdberU v. Aiutin. Corhin A Co, 
26 Iowa, 816; Fbrgart%e$ ▼. SkUe Bank, 12 
Rich. L. R (8. C.) 618; Munn ▼. Bureh, 26 HI. 
86; German Ba9, Intt. v. Adae, 1 McOrary, C. 
0.601. 

But however this doctrine may operate to se- 
cure an eouitable interest in the fund deposited 
in the bank to the credit of the drawer after 
notice to the bank of Uie check, or presentation 
to it for payment— a question whicn we do not 
here decide — ^we are of opinion that, as to the 
bank itself, the holder of the fund, and its 
duties and obligations In regard to it, the bank 
remains unaffected by the execution of such a 
check until notice has been given to it or de- 
mand made upon it for its payment 

In the case oef ore us it is a conceded fact that 
before the Bank had any knowledge or notice 
whatever of the check on which the plaintiff 
brinfi^s this suit, it bad received a distinct noU- 
'ication from the drawer of that check that he 
had made a general assignment for the benefit 
of his creditors, with an express direction to 
hold the funds subject to the order of the as- 
signee. Therefore, even if the check could be 
considered as an attempt on the part of C. W. 
(srael & Ck>. to assign or appropriate this amount 
m the hands of the Bank to Schuler, the gen- 
eral assignment for the benefit of idl their <Sed- 
itors of all their assets, including tibose in the 
hands of the Bank, was made and brought to 
the attention of the Bank with directions to 
turn them over to this assignee, before it had 
anvnotice of the check in favor of Schuler. 

The learned Judce who decidcKl the case on 
the circuit rested his Judgment, in an opinion 
which is found in the record, on the proposition 
that, as be ween these two equities, — namely, 
the equities of the general cr^itors under tie 
assignment to Davidson, and this implied as- 
signment in equity by the drawing of the check, 
— the latter was superior. In this it would seem 
that he was somewhat influenced by the fact 
that he was enabled to trace the sources of some 
of the deposits to the credit of C. W. Israel & 
Co., in the Laclede Bank, to money which in a 
roundabout way had been collected for the 
payment of a debt to Schuler, and had finally 
been deposited to the credit of C. W. Israel 4 
Co. in the Laclede Bank. But there is no alle- 
gation in the bill, nor any evidence in the testi- 
mony, nor any reason to believe that the Bank 
knew anything of this connection between the 
sums received from several of the bulks with 
which Israel was connected at different times 
and the debt of Schuler. This is expressly de- 
nied, and we can see no reason why the Bank 
should be held in any way to regard the deposit 
made by C. W. Israel & Co. as, in Uw or in 
equity, funds in which Schuler had an interest. 
It must therefore be left entirely out of the 
argument in the contest between the Bank and 
Schuler. 

Apart fiom this matter, it is not easy to see 
any valid reason why the assienment of an in- 
Bolvent debtor, for the equal benefit of all his 

706 



creditors, of all his property, does noi confer 
on those creditors an equity equal to that of the 
holder of an unpaid chedc upon bis btoker. 
The holder of this check comes into the distil* 
bution of the funds in the hands of the assignee 
for his share of those fmids withoUier credi- 
tors. The mere fact that he had jeoeived m 
check, a few days before the makmg of the 
assignment, on the Bank, which had not been 
presented until after the general assignment 
was made and notified to the Bank, &eB noi 
seem, in and of itself, to give any such superi- 
ority of ri^t Theassb^mnent was complete 
and perfect, and vested in the assignee the 
rL^ht to all the property of the assignor imme- 
diately upon its execution and ddivery, with 
due formalities, to the assignee, and the check 
of this assignee, like the check of Israel db Co.. 
cotdd have been paid by the Bank with saf e^» 
if first presented. The check given by the 
same anignor a few days before was only an 
acknowledgment of a oebt by that assignor, 
and became no valid claim upon the funds 
against which it was drawn until the holder of 
those funds was notified of its existence. This, 
we think, is the fair result of the authorities on 
that subject 

In the case of Spain v. Bam$Uon*$ Admr, 
68 U. 8. 1 Wall. 624 [17: 626], this court says: 

"Any order, writing, or act which makea 
an appropriation of a fund amounts to an 
equitable assignment of the fund. The reason 
is that the fund being a matter not assigji- 
able at law, nor capable of manual possession, 
an appropriation of it is all that the nature of 
the case admits of, and therefore it is held good 
in a court of equity. As the assignee is eener- 
allv entitled to all the remedies oi theasfl%nor, 
so ne is subject to all the equities between the 
assignor and his debtor. But in order to per- 
fect his title against the debtor it is indispen- 
sable that the assignee should immediately give 
notice of the assignment to the debtor, for 
otherwise a priority of right may be obtained 
bv a subsequent aissignee, or the debt may be 
discharged m a payment to the assignee before 
such notice. 

The same principle Ib also laid down in 
OhrxHmasv. RusseU, 81 U. S. 14 WaU. 09 [20: 



762]; Story,Eq. Jut. §§1047. 1067, 1085a. 



.8S1( 



especially'the authorftiec cited in note 1 to this 
latter section. See also Ward v. Marruon, 25 
Vt. 599, and LoomU v. LoomU, 26 Vt. 198. 

For these reasons we are of opinion that at 
the time of the presentation of the check to the 
Bank, the Bank held no funds subject to its 
payment, whether we consider the delivery of 
It by C. W. Israel & Co. to Schuler as intend* 
ed to create an eouitable assiniment or not. 
An earnest effort Is made in the argument of 
counsel in this court to impeach the general as- 
signment as being void under the laws of Tex- 
as where it was made, and also the State of Mis- 
souri where this fund was. As there is nothing 
in the Statute of Missouri which would make 
this assignment absolutely void, and there is 
nothing brought to our- attention to prove ttiat it 
was void by the laws of Texas, and as the assign- 
ment, though mentioned in the original bUlof 
complainant, is not assailed, nor any ground set 
forth to show its invalidity, we do not think 
there is any reason why it snould not be held in 
this proceeding to be a valid assignment. As 
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IfaJt asBiffiiment had the effect when the Bank 
was noStod of ft to transfer to the assignee all 
right to any funds in its hands which Israel 
could assert, we need not consider the other 
questions connected with the case. 

The re$uU of the$e vietot i$ that the decree 
againet the BaJnk mtut be revereed and the ea$e 
remanded, toith initruetume to dUmiee the bill. 

True copy. Test : ^ _^ « « 

James IS. MoKeimegr, Qerk, Bop. Court, U. 8. 



[506] flAHRISON B. BOHULBR, iV- ^» ^^rr., 

e. 

J. N. ISRAEL AJXD THE LACLEDE 

BAIOL 

OeeS. a Beportees ed. SOa^UU 

JftdgnwUaeaba^^-^norger-^lrfenmifoarniehee 
affain$tattac^ment~^n9oiven€|f qf debtor. 

*L A Judgment reooyered In one court may be 
pleaded as a defense toa suit on the same cause 
of action pending lo another wben by law the 
cause of aotkm is merged In the Jodgmeot. 

S. A garnishee hasa right to set up any defense 
agaiiMt the attachment process which he could hare 
done against the debtor in the principal action; 
and if the debtor be insolrent, and owes the gar- 
nishee on a note not due for which he has no suf- 
ficient seoiurity, he is not bound to risk the loss of 
hk debt in answer to the garnishee proc e ss 

[No. 1018.] 
Submitted Jan. 10, 1S87. Decided Mar. 7, 1887, 

F ERROR to the Circuit Court of the United 
States for the Eastern District of Missouri. 
Reported below, 27 Fed. Rep. 801. Affirmed. 
The history and facts of the case appear in 
the opinion of the court. See the preceding 
case of the Laelede Bank v. Sehuler. 
Mr. Dawid P. Djer* for plaintiff in error. 
Mr. J« E. McKeighan, for defendants hi 
error* 

[^07] 2^ Juitiee HlUer delivered the opinion of 
the court: 

The plaintiff in error, who was plaintiff be- 
low, brought two separate suits in the Circuit 
Coiurt of ttie Citr of Saint Louis, Missouri, on 
the samedayagainst C. W Israel and J. N. Is- 
rael, as partners in the banking business. One 
case was brought upon a note for the sum of 
$10,000, and the other upon a draft made by C. 
W. Israel A Company for $11,250, on the La- 
clede Bank, on wnidb payment was refused 
when presented at the Bank and the draft duly 
protested. 

In each of these casesa writ of attachment was 
issued at the commencement of the suit, which 
was served by way of garnishment on the La- 
dede Bank, also of 8amt Louis. An order of 
publication was made in the state court against 
u. W. Israel and J. K. Israel on account of 
their being nonresidents, and the two suits were 
removed into the Cirouit Court of the United 
States for the Eastern District of Missouri, upon 
the application of the plaintiff, upon the ntrand 
that ne was a citizen of the State of Kansas 
and the two Israels were citizens of the State 
of Texas. They were there consolidated and 
heard as one case. 

•Head notes by Mr. Jmetiee UniMm. 
120 IT. S. 



J. N. Israel appeared and filed an answer for 
himself alone, in which he made no defense to 
the suit on the check, but set up as a defense 
to the suit on the note, that before the institu- 
tion of the present suit in the ^Qssouri court 
the plaintiff had commenced an acti'^n on the 
same note in the Circuit Court of the United 
States for the Northern District of Texas, and 
had at the time of the plea filed, recovered a 
Judgment agahist the defendant J. N. Israel, 
on said note, whereby he claimed that the note 
was merged in said Judgment and no Judgment 
could be rendered on it in this action. Judg- 
ment was rendered in favor of plaintiff for the 
amount of the check The suit was dismissed 
by plaintiff before hearing as to C. W. Israel. [508] 

The Laclede Bank in iii response to the gar- 
nishee process served on it under the attach- 
ment, and in answer to interrogatories pro- 
pounded to it by the plaintiff, admitted that 
there was, on the 24th day of October, 1886. 
standing on its books to the credit of the three 
several banking companies of which J. N. Jb- 
reel was a partner certain sums of money. The 
attachment process was served on the Laclede 
Bank November 2, 1885, and the Bank in its 
answer says that on the 24th of October the 
said Israel, being wholly insolvent, made, exe- 
cuted and delivered a deed of general assign- 
ment in conformity with the laws of Uie State 
of Texas, where he resided, for the benefit of 
all his creditors, which assignment is set forth 
in the answer, and that the Bank had notice of 
this assignment immediately after it was made. 
It furiher answered that the said J. N. Israel 
individually, and as a member of the several 
banking houses before referred to; namely, C. 
W. Israel & Company, the Exchange Bank of 
Harold, and the Exchange Bank of Wichita 
Falls, was indebted to the Laclede Bank in an 
amount exceeding all the sums on deposit with 
that Bank at the date of the service of the at- 
tachment. 

The plaintiff demurred to the answer of the 
defendant Israel, setting up the Judgment re- 
covered in the Unitedr States Court for the 
Northern District of Texas on the note; and he 
demurred also to the answer of the Laclede 
Bank as garnishee, and the case was submitted 
to the court on these demurrers. The court 
rendered a Judgment overruling both demur- 
rers, finding for the defendant Israel in the 
suit upon tne note and rendering judj^ent 
against him in the suit on the check. It also 
discharged the Bank as garnishee. 

The plaintiff brings this case here by writ of 
eitor, and the two questions presented are, first, 
as to the suflSdency of the answer of J. N. Israel 
setting up the Judgment in the action on the 
same note in Texas. 

While it is certainly true that the pendency 
of a suit in one court is not a defense, though 
it may sometimes be goodMn abatement, to an- 
other suit on the same cause of action in another r > no i 
court of concurrent iurisdiction, it may be con- i^^^l 
sidered as establishea that when a Judgment is 
recovered a^inst the defendant in one of those 
courts, if it Is a full and complete Judgment on 
the whole cause of action, it may be pleaded as 
a defense to the action in that court where it is 
pending and undecided. Neither court would 
DC bound to take notice of the Judgment in the 
other court Judicially, but when the matter is 
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pleaded Id due ^me and it is made to appear 
that a Judgment on Ibe same caiise of action 
baa been recoveted and is in full force and ef- 
fect, that Judgment must be beld to merge the 
evidence of the debt, whether that evidence be 
parol or wrilteo, in tbejudgment first recovered. 
Freem. Judg. g 221; Barnei v, Qibbt, 3 Vroom, 
817; McGUvaru v. Avery, 80 Vt. 638; Rogen v. 
(MeH. 89 N. H. 452; Bank v. Wheckr. 28 Conn. 
488; Eldndy. Baiik. 84X7. 8. 17 Wall. S45[ai: 
665]. The court below was right, therefore, in 
overruling the demurrer to ue plea and ten- 
dering Judgment for the defendant. 

As rega^ the order discharging the nr- 
niahee, it seems to us that, without nter- 
ence lb the question of the vallditj of the 
assignment of iKael, the answer of the Bank 
sets up a sufficient defense in the fact of 
the insolvency of J. .N. Israel and his in- 
debtedness as partner in the various banking 
companies aboVe mentioned to the Laclede 
Bans. The anaweroftheBaukslateseKplicitlj 
that at the time of the service of the summons 
in garnishment on Itj namelj, November 2, 
1886, ithadnot, "nor hasitrinooDorhuitnow, 
in its posMsdon, custody or charge, anj lands, 
tenements, goods, chattels, moneys, cradits or 
effects beloDKlng to the det«ndanls in said cases 
or either of them. 9. At said date of uroleh- 
ment it, the said Bank, was not indebted in 
anywise to said defendants or dtber of them, 
nor hi>s It since become K> indebted, noi is it 
now mi Indebted. 8. At said date of gamlsb- 
ment satd Bank was not bound In any contract 
to pay said defendants, or either of tbem, any 
money not then due. nor has it since said date 
become so i ndelttcd. 

The Bank then goes on to give a detail of Its 
transactions with larael and bis various banka, 
tn wUch It is shown that while there was in 
the Bank's bands certain moneys depodted by 
Israel and his several banking houses, Israel 
was Indebted to the Bank in various sums " 
the time of bis failure, October 34, 1880, soiuo 
of nblcb had matured and others of which liad 
not matuied at the time of tbe service of the 
nmlabefl process. But, as Israel and all his 
Danka were insolvent at the time of the snrlce 
of the gamiabee process, we areot opinion that 
tlie Bank bad the ri^t to aniropriate any 
moneys in its hands to the security and pay- 
ment of tlKso oUigatioQB, whether due or not. 
If we are correct in this inoposltlon, the answer 
of tbe Bank is sufflclent. 

As we understand the law concerning the 
condition of a garnishee In attachment, he has 
the same rights in defending himself a^lnut 
that process at the time of its serrice upon him 
that be would have had against the debtor in 
tbe suit for whose property he Is called upon 
to account. And while it may be tzue that in 
a suit brought by Israel agdnat the Bank It 
could in an ordinary action M law only moke 
pleaof setoff of so much of Israel's debt to the 
Bank as was then due, it could, by flline a bill 
in cliancery in mch case, alleging I^el's insolv- 
ency, and that. If it was compelled to pay Its 
own debt to teael, the debt wnich Israel owed 
it, but wlilch was not due, would be losL be 
relieved tiy a proper decree in equity; and, m 
a garnishee is only compelled to be reeponslble 
for that which, both inlaw and equity, ought 
to have gone to pay tbe principal defuidant in 
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the mainsuit, be can set up aU the d^enses in 
this proceeding which he would have In eiliiei 
a court of law or a court of equity. U. 8. v. 
Vaughn. 8 Binn. 894; Shattuek v. Smith. 18 
Vt. m.ExparU Stephen*, 11 Te8.34; Drake. 
Attachment, gg 528, 531. 

The judgment of the Gircait Coart it affirmed. 
True copy. Test: 

James H. MoKeDoej', Clerk, Sup. Court, V. h. 



FREDERICK HOPT. P^. in Srr., 



(See 8. C. Reporter's ed. ttb-UlL) 

Oriminai law — eompeunee ^ Jnfon—Jvagmeni 
qfthe eourt—vihen amii/imv—"ttatmnenUin 
puttie jotimaT' within Ufa/i lAotub — chat- 
Ungefor eouM — when iHtailowaneg, no ifiivrg 
— mridenee — omnion of pJwtieian a» to ditto- 
tionfrom wh*eh How wa> ddiiiered, admiuMe 



ttfennot to farmer triaU. 



8. An allusion, me 

by tlie counsel for tL_ , , 

having been manr timei biougbt before ttie brt. 
buDsls, Is not a BTOund for revereloc a }udcn>ent 
under tlio Btatnte of Utah, which declaiea t&M on 
a new trial the " former verdlot eannot be used oi 



ilarBumeB ti __ 
ueeutloa, to the a 
[htMore " 
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lOM.] 
'. Decided. 
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The histoiy and facts of the cam appear in 
the opinion A the court 

Mestfn, Ben. Sheeks and P« L. UHll- 
iamst for plaintiff in error. 

Mr, ^^Uiam A. M»iiry» Asst, Atty-Oen,, 
for defendants in error. 

(4311 ^^' J^^^i^^ Field delivered the opinion of 
' the court: 

The defendant below, the plaintiff in error 
here, Frederick Hopt. was inaicted in the Dis- 
trict Court of the Third Judicial District of 
Utah, in December, 1880, for the murder of 
John F. Turner on the third of the preceding 
July. He was four times convicted in that 
court, upon this indictment, of murder in the 
first degree. The Judgment of death pro- 
nounced against him on each previous convic- 
tion was reversed by this court. The decisions 
are found in 104 U. 8. 681 [26:878]; 110 U. S. 
674 [28:2621; and 114 U. 8. m [29:188]. The 
last convicuon took place In 8eptember, 1885; 
judgment was passed in October following; 
[432] and on appeal to the 8upreme Court of the 
Territory It was affirmed in January, 1886, ex- 
cept as to the time of its execution; Uiat was to 
be fixed by the district court, to which the 
cause was remanded for that purpose. To se- 
cure a reversal of this judgment the case is 
brought before us on a writ of error. 

The errors assigned are: 1, the ruling of the 
trial court upon challenges to several jurors; 
2, the admission in evidence of the opinion of 
a witness, as to the direction from which the 
blow was delivered which caused the death of 
the deceased; 8, the instruction to the Jury as 
to the meuiing of the words "reasonable 
doubt ; " and 4, the reference on the argument 
by the district attorney, to previous trials of the 
case. 

1. Four persons summoned as jurors were 
examined on their tair dire, and challenged by 
the defendant: one for actual bias, under sec- 
tion 241 of the Act of the Territory regulating 
proceedings in crin^inal cases, passed in 1878: 
and the outer three for both actual and implied 
bias. Actual bias is defined by that Act to be 
" The existence of a state of mind, on the part 
of a juror, which leads to a Just inference in 
reference to the case that he will not act with 
entire impartiality." 

The juror Toung, challenged as having that 
state of mind, that is, for actual bias, t^tifled 
that he had heard of the case, but had never 
talked with anyone who pretended to know 
about it; that he had impressions as to the 
guilt or Innocence of the defendant, but could 
not say that he had ever formed any opinion 
on the subject, and did not remember tnat he 
had ever expressed any; that possibly his im- 
pressions were strong enough to create, from 
svmpathv, some bias or prejudice, but he 
thought ne could sit on the jury and be guided 
by the evidence, and try the case impartially 
as if he had never heard of it before. Upon 
this testimony, the* court was of opinion that he 
was a competent juror; and accordingly the 
[4331 challenge was disallowed. In this ruling we 
see no errox . The iuror was then peremptoril v 
challenged by the defendant, and was excused. 

That Act also provides, in section 242, that a 
challenge for implied bias may be taken for all 
or any of the following causes, and for no other: 
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1. Consanguinity or afflnitv within the fourth 
degree to the person allegea to be injured by 
the offense charged, or on whose complaint the 
prosecution was instituted, or to the defendant. 

2. 8tanding in the relation of guardian and 
ward, attorney and client, master and servant, 
or landlord and tenant, or being a member of 
the family of the defendant, or of the person 
alleged to be iniured by the offense charged, or 
on whose complaint the prosecution was insti- 
tuted, or in his employment on wages. 

8. Being the party adverse to tLe defendant 
in a civil action, or having complaint against 
or being accused by him in a criminal prosecu- 
tion. 

4. Having served on the grand Jury which 
found the indictment, or on a coroner's Jury 
which inquired into the death of a person 
whose death is the subject of the indictment. 

5. Having served on a trial jury which has 
tried another person for the offense charged in 
the indictment. 

6. Having been one of the jury formerly 
sworn to try the same indictment, and whose 
verdict was set aside, or which was discharged 
without a verdict, after the case was submitted 
to it 

7. Having served as a juror in a civil action 
brought against the defendant for the act 
char^^ed as an offense. 

8. Having formed or expressed an unquali- 
fied opinion or belief that the prisoner is guilty 
or not guilty of the offense charged. 

9. If the offense charged be punishable with 
death, the entertaining of such conscientious 
opinions as would preclude his finding the do* 
fendant guilty; in which case he must neither 
be permitted nor compelled to serve as a juror. 

The Act provides, in section 244, that, "In a 
challenge for implied bias, one or more of the 
causes stated in section 242 must be alleged." 
Laws, 1878, pp. Ill, 112. 

Another Act of the Territory, passed in 
March, 1884, declares that "No person shall be 
disqualified as a juror by reason of having 
formed or expressed an opinion upon the mat- 
ter or cause to be submitted to such jury Ruror], 
founded upon public rumor, statements m pub- 
lic journals, or common notoriety; provided it 
appear to the court, upon his declaration, un- 
der oath or otherwise, that he can and will, not- 
withstanding such an opinion, act impartially 
and f airlv upon the matters submitted to hinL 
The challenge may be oral, but must be entered 
in the minutes of the court or of the phono- 
graphic reporter." Laws 1884. p. 124. 

The Juror Gktbott, challenged for both actual 
and implied bias, testified on his direct exami- 
nation, in substance, as follows: that he had 
heard of the case through the newspapers, and 
read what was represented to be the evidence; 
that he had talked about it since that time; that 
he did not think he had ever expressed an opin- 
ion on the case, but that he had formed a qual- 
ified opinion; that is, if the evidence were true, 
or the reports were true; that he had an opin- 
ion touching the guilt or innocence of the ao 
cused,whicb it would take evidence to remove; 
but that he thought he could go into the jury 
box and sit as if ne had never heard of the case, 
and that what he had heard would not make 
the least difference. On his cross examination, 
he testified tliat he knew nothing about the cpse, 
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except wliat be had read from time to time in 
the public press; that, if wliat he had heard 
turned out to be the facts in the case, he had an 
opinion, otherwise not; that is, bis opinion was 
a qualified one; and that, according to his pres- 
ent state of mind, be coiild sit on the Jury and 
determine the case without reference to any- 
thing be had heard; that he was not conscious 
of any bias or preiudice that might prevent bim 
from dealing witu the defendant impartially: 
and that he thought be could try the case ac- 
cording to the law and the evidence given ]n 
court. On bis re-examination be further stated 
that he would be guided by the evidence alto- 
gether, without l^ing influenced by any opin- 
ion be might then have, or may have previously 
formed. 

The court held that the juror was competent. 
By the express terms of the Statute of 1884 he 
could not he disqualified as a juror for an opin- 
ion formed or expressed upon statements in 
1-435 1 public journals, if it appeared to the court, upon 
^ nis declaration under oath or otherwise, that he 
could and would, notwithstanding such an 
opinion, act impartially and fairly upon the 
matters submitted to bim. We think that evi- 
dence, or what purports to be evidence, printed 
in a newspaper is a " statement in a public Jour- 
nal'* within the meaning of the statute; and 
that the ludgment of the court upon the com- 
petency of thejuror in such cases is conclusive. 

The luror Winchester, who was also cbid- 
lenffed for actual and implied bias, testified that 
be bad heard of the case through the papers; 
that he had heard it talked of some years ago: 
that he believed he had beard what purported 
to be the evidence as riven in the newspapers 
on previous trials, and oelieved he had formed 
and expressed an opinion as to the guilt or in- 
nocence of the accused, and thou^ it was an 
unqualified opinion, it was not a fixed or set- 
tled one; that at the time he read the papers, 
he had formed such an opinion as would have 
required testimony to remove it from his mind, 
and if his memory was refreshed as to the tes- 
timony there would probably be a renewal of 
the (minion he had formed; that he had not 
talkeci with anyone, and could hardly tell the 
circumstances now; that he believed that bis 
mind was free from any impression, and that 
he could sit on the Jury and tiy the case pre- 
cisely as if he had never heard of it or read of 
any of the facts. To inquiries of the court, the 
Juror repeated, in substance, what he had pre- 
viously said, that he thou^^t he could sit in 
the Jury box and try the case according to the 
evidence witboui( reference to any opinion be 
may then or theretofore have formed; that he 
coiud try defendant impartially, according to 
the evidence, and that he would do so. The 
court thereupon held that he was competent, 
and the cballenfl^ was disallowed. This rul- 
ing disposed of the challenge, and the Judgment 
of the court, for the reasons stated, was con- 
clusive under the Statute of March, 1884. The 
defendant thereupon peremptorily challenged 
the luror, and he was excused. 

The fourth Juror, Harker, who was chal- 
lenged for actual and implied bias, by the de- 
.^^^ fendant, was examined on his ixnr dire, but 
4.10 J ^f^p hearing his testimony the challenge was 
disallowed; and thereupon the district attorney 
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peremptorily challenged him, and he was ex- 
cused. 

The challenges for implied bias fell, as there 
was no specification of the groimds for such 
challenges, as required by section 242 of the 
Act of 1878. 

In capital cases in Utah, the Qovemment and 
the accused are each allowed fifteen peremp- 
tory cballen/res. Laws of Utah, 1884, cnap. 48» 
§24. Notwithstanding the peremptory cbal- 
lenges made by the de^ndant to two of the ju- 
rors, he had several such challenges which had 
not been used when the jury was completed. 
If, therefore, the ruling en the court in disal- 
lowing the challenges to the two for bias, actual 
or implied, was erroneous, no injury to the de> 
fendant followed. Tliose Jurors were not on 
the Jury, and impartial and competent jurors 
were obtained, in their place, to whom no ob- 
jection was made. Haifes v. Miuauri, 120 XT. 
S. 68 lante, 6781: Mimrru v. State, 16 Ohio St 
221; Ehnoin y. StaU, 29 Ohio St. 186. It is 
therefore only the ruling on the challenge to the 
Juror Gabott which can properly be aasigned 
as error here; and, for the reasons stated, that 
rulincrwas in our judgment correct. 

2. The deceased came to his death from a 
blow inflicted upon thelef tsideof bis head, which 
crushed his skull. A pott mortem examination 
of the body was made oy a physician, who was 
allowed, against the objection of the defendant^ 
to give his opinion as to the direction from 
which the blow was delivered, after he had 
stated that his examination of the body had en- 
abled him to form an intelligent opinion upon 
that point. The ^und of the. objection was 
that the direction in which the blow was deliv- 
ered was not a matter for the opinion of an ex- 
pert, but one which should be left to the jury. 
The court overruled the objection and the de- 
fendant excepted. The witness stated, as his 
opinion, that the blow was delivered from be- 
hind and above the head of the person struck, 
and from the left toward the right This testi- 
mony was supposed to have some bearing upon 
the case when considered in connection with 
the fact that the accused was a left-handed man. 
On the following momlnff, counsel on behalf 
of the pTosecutfon moved that this evidence 
sboi^d DC stricken from the record, and the 
jury be instructed to disregard it The coun- 
sel for the defendant did not object to that but 
be wished the record to show that the applica- 
tion was made on the following mominf . The 
court thereupon instructed the iury that the 
evidence was stricken out juod that they were 
not to consider it at alL The defendant now 
contends that it was error to admit the evidence, 
and that the error was not cured by striking it 
out and the instruction to the jury. To this 
the answer is: 1, that the evidence waa admis- 
sible; and 2, that, if not admissible, ^e error 
was cur«i by the evidence being stricken out 
wiUi the accompanying instruction. 

The opinions of witnesses are constantly taken 
as to the result of their observationaon a grefit 
variety of subjects. All that is reoiiirea in 
such cases is that the witnesses shonla be able 
to properly make the observations, the result 
of which they give; and the confidence bestowed 
on their conclusions will depend upon the 
extent and completeness of their examination^ 
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ftDd the abilitY with which it is made. The 
court below, aiter observing that every person 
Is competent to express an opinion on a ques- 
tion 01 identity, as applied to persons in his 
famfly or to handwriting, and to give his Judg- 
ment in regard to the size, color and weight of 
objects, and to make an estimate as to time and 
distance, cited a great number of cases illustra- 
tive of this doctrine. We quote a passage 
containing them: "He may state his opinion," 
says the court, "with regard to sounas, thdr 
character, from what they proceed, and the 
direction from which they seem to come. 
Siate T. Shinbam, 46 N. H. 497; Oommon- 
wealth y. Pope, 108 Mass. 440; Oammonioealth 
Y, Doneif, 108 Mass. 412. Nonexperts have 
been allowed to testify whether certain hairs 
were human {Chmmontoealih y. Ihrsey); that 
one person appeared to be sincerely attached to 
another {MeKse y. Jfelson, 4 Cow. 855); as to 
whether another was intoxicated {People v. 
EcutwoocL 14 N. Y. 582); as to whether a per- 
son's conduct wasinsultuiA^ (fiaidery. Springer, 
88 Ala. 708); as to resemolance of foot tracks 
(EbtchJnet v. O&rmania Ins. Co. 5 Hun, 90); as 
[4881 to value of property, when competent (Brown 
^^^ y. Hoburger, 52 Barb. 15; Bank y. MudgeU, 44 
N. Y. 514; BedeU y. X. I. B. B. Co. U N. Y. 
867; dwan v. MiddUeex Co. 101 Mass. 178; 
Bnyder y. Western U. B. B. Cb. 25 Wis. 60; 
Braekett y. EdgerUm, 14Minn. 174); as to market 
yalue of cattle, derived from newroapers {^Clete- 
land, eU. B B Co. Y. Ptrkina, 17 Mich. 296); 
whether there was hard pan in an excavation 
{OurrierY. Boston db M. B. B. 84 N. H. 498); 
whether one acted as if she felt sad (Culver v. 
Dwight. 6 Gray, 444); as to rate of speed of a 
railroad train on a certain occasion (Bkroit, etc. 
y. Van Steinberg, 17 Mich. 99); as to whether 
noisome odors render a dwelling uncomfortable 
(Keamflf y. Farrell, 28 Ck>nn. 817); whether 
the witness noticed any change in the intel- 
ligence or underBtanding,)or any want of coher- 
ence in the remark of another (Barker y. Corn- 
ins, 110 Mass. 477: Nash y. Hunt, 116 Mass. 

Upon the same principle, the testimony of 
the physician as to the direction f^m which the 
blow was delivered was admissible. It was a 
conclusion of fact which he would naturally 
draw from the examination of Uie wound. It 
was not expert testimony in the strict sense of 
the term, but a statement of a condurion of 
fact, sudi as men who use their senses con- 
stantly draw from what they see and hear in 
the daily concerns of life. But^ independ- 
ently of this consideration, as to the admis- 
sibility of the evidence, if it was erroneously 
adndtted, its subsequent withdrawal from the 
case, with the acompanying instruction, cured 
the error. It is true, m some instances there 
may be such strong impressions made upon the 
minds of a lury by illegal and improper testi- 
mony that Its subsequent withdrawal will not 
remove the effect caused by its admission; and 
in that case the original objection may avail on 
appeal or writ of error. But such instances are 
exceptional. The trial of a case is not to be 
suspended, the tuiy discharged, a new one 
summonea, and tne evidence retaken, when an 
error in the admission of testimony can be cor- 
rected by its withdrawal with proper instruo- 
tbns from the court to disregard it. We think 
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the present case one of that kind. State y. r4301 
Mag, 4 Dey. Law, miOoodnote y. EiU, 125 
Mass. 589; Smith y. Whitman, 6 Allen, 662; 
ffaufes V. Chistin, 2 Allen, 406; IHllin y. P^ple, 
8 Mich. 869; Specht v. Howtrd, 88 (J. S. 16 
WaU. 564 [21 : 348]. 

8. The instruction to the jury, which is the 
subject of exception, relates to tne meaning of 
the words "reasonable doubt," which should 
control them in their decision. The following 
is that portion which bears upon this subject: 

"The court charges you that Uie law pre- 
sumes the defendant innocent until proven 
guilty beyond a reasonable doubt; tnat if 
you can reconcile the evidence before you upon 
any reasonable hypothesis consistent with the 
defendant's innocence, you should do so, and 
in that case find him not guilty. You are fur- 
ther instructed that you cannot find the defend- 
ant guilty, unless from all the evidence you be- 
lieve him guilty beyond a reasonable doubt. 

"The court further charges you that a reason- 
able doubt is a doubt based on reason, and 
which is reasonable in view of all the evidence. 
And if, after an impartial comparison and con- 
sideration of all the evidence, you can candidly 
say that you are not satisfied A the defendant's 
guilt, you have a reasonable doubt; but if, 
after such impartial comparison and considera- 
tion of all the evidence, you can truthfully say 
that you haye an abiding conviction of the de- 
fendant's guilt, such as you would be willing 
to act upon in the more weighty and important 
matters relating to your own aJffairs, you have 
no reasonable doubt." 

The word "abiding" here has the significa- 
tion of setUed and &ed, a conviction which 
may follow a careful examlhation and compari- 
son of the whole evidence. It is diflQcuft to 
conceive what amount of conviction wduld 
leave the mind of a juror free from a reasonable 
doubt, if it be not one which is so settled and 
fixed as to control his action in the more 
weigh^ and important matters relating to his 
own anairs. Out of the domain of the exact 
sciences and actual observation there is no 
absolute certainty. The guilt of the accused, 
in the majority of criminal cases, must neces- 
sarily be deduced from a varietur of circum- 
stances leading to proof of the fact Persons 
of speculative minds may in almost every such [4401 
case suggest possibilities of the truth being dif- '* ^ 
ferentfiom that established by the most con- 
yindng proof. The Jurors are not to be led 
away by speculative notions as to such possi- 
bilities. 

In Commonwealth y. Webster, 6 Oush. 890, the 
Supreme Judicial Court of Massachusetts stated 
in its charge that it was not sufficient to estab- 
lish a probability, though a strong one arising 
from the doctrine of chances, that the fact 
charged against the prisoner was more likely to 
be true than the contrary, and said: " The evi- 
dence must establish the truth of the fact to a 
reasonable and moral certainty, a certainty that 
convinces and directs the understanding, and 
satisfies the reason and judgment of those who 
are bound to act conscientiously upon it. This 
we take to be proof beyond reasonable doubt.'' 

The difiicul^ vrith this instruction is that the 
words "to a reasonable and moral certainty" 
add nothing to the words " beyond a reasonable 
doubt;" one may require explanation as much 

711 



41d-4W 



UUPBZME COUBT OF TBI UmnD Statw. 



as the other. Id CMnnumaealtk v. Cbrtby, 118 
MosB. 24, the ume court held that, an applied 
to a Judicial trial for crime, the two phrases 
were sjiioiiTmouflandeqiiiTaleDt, and that each 
eignifled tacb proof ae would satisfy the Judg- 
ment and consdenceB of th« lutj that the crime 
charged had been commlttea by thedefeodMii, 
end so saUs^ them aa to leave do other reason' 



nble coDdiimm poaalble. It wa« there also said 
nictton bo the Juir that they should 



that an initructJ 



be satisfied oi the defeDda^t a guilt beyo 
reusODBble doubt bad ofteD Iwen held suffldeut, 
without further ezplaoatloD. In many cases It 
mav undoubtedly be miffldent. It is simple, 
and a£ a rule to guide the jury Is as iDtelllglhle 
to them generally as any which could be stated, 
with respect to the conviction they rtiould have 
of the defendant's guilt to Juatify a verdict 
against him. But in many Instances, espe- 
cially where the case is at all complicated, some 
explanation or illustration of the rule may aid 
Id its full and Just comprehension. As a mat- 
ter of fact, it liaa been the general practice in 
Ibis country of courls holding criminal trials to 
gire such explaoation or lllustraUoa. The rule 
14411 ™*^ *" ^^^ often Is rendered obscure by at- 
' ' tempts at definition, which servo to create 
doubts instead of removing them. But an Illus- 
tration like the one given in this ease, by refer- 
ence to the conviction upon which the Jurora 
would act in the weighty and Important con- 
cerns of life, would be likely to aid them to a 
ri^ht conclusion, when an attempted definition 
might fail. If the evidence produced tie of 
bucn a convincing character uiat they would 
unhesitatingly be governed by It in such 
weighty and important matters, they may be 
said to have so reasonable doubt respecting the 
guilt or ianocence of the accused, Dotwithstaod- 
iDg the uncertainty that attends all human e^' 
dence. The instruction In the case before us 
is as Just a guide to practical men as can well 
be given; and if It were open to criticism it 
<xiuld not have misled the Jury, when consid- 
ervd In connectionwiibtbe luriher charge, IbaC 
if tbey could reconcile the evidence with any 
reasonable hypothesis conalslent with the de- 
fendant's innocence, they should do so, and in 
that case find him not guilty. The evidence 
must satiBfy the Judgment of the Jurors as to 
tbe guilt of the decendant, so as to exclude any 
other reasonable cooclusion. 

The instruction is not materially dlflerent 
from that given by ^onfTenterden, asrepeated 
end adopted by CAt</' £aron Pollock, in iisr v. 
MvUar. "Ibaveheard,"saidtheChIef Baron, 
addressing the Inry, " the late Lord Tenterden 
frequently lay down a rule which I will pro- 
nounce to you in bis own language: ' It is not 
nec^asaiy that you should have a certainty 
which does not belong to any human transao- 
tion whatever. It la only necessary that you 
should have that certainty with which you 
should transact your own most Important con- 
cerns In life.' No doubt the question before 
you hniay— involving as it does the life of the 
prisoner at the bar — must be deemed to be of 
tbe highest importance; but you are onlyre- 
<iuired to have that degree of certainty with 



courts to effect." 4 Feet & Pfn. S88-0, note. 
We ore satisfied that the defendant was In no 
wav prejudiced by the Instructions of tbe couri. 

4, On the final argument to the Jury, the wtt 
couneel for the prosecution alluded to the case 
M the most remarkable one ever tried in the 
Territory, and to " the many times it had been 
brought before the tribunaU." To tbii latter 
remark exception was taken. Thereupon Ihc 
remark was withdrawn by the counsel, and tbe 
court said to the Jury that the case was to be 
tried on the evidence, and that they were not to 
consider it with respect to any previous trial, 
but only on the evidence given on this trial. 
The counsel for the detendaot now contends 
that this aUuaon was in contravention of that 
section of the Act of the Territory regulating 
proceedings In criminal cases, which declares 



been had," and that "all the testimony must be 

E reduced anew, and the former verdict cannot 
Q used or referred to either in evidence or in 
argument." Laws of Utah 1878, p. 126. S 817. 
The object of this law was to prevent this ac- 
cused from beingprejudiced tiy reference to any 
former conviction on the same Indictment 
There was, in fact, no reference to any verdict 
on a previous trial, batmerelyameouoDoftbe 
times tbe case bad been before tlie courts, so aa 
to magnify its importance. If allnidtma to pre- 
vious trials, such as were here made, were to 
vitiate a subsequent trial, a new element of un- 
certainty would be introduced Into the admin- 
istration of justice in criminal casee. We do 
not see that the defendant was in miy way prcj^ 
udiced by such reference, '^he fact that pre- 
vious trials had proved unavailing may per- 
haps have induced greater care ana caution on 
the pert of the Jury in the consideration of tbe 
case. 

The Judgment qf f As eowri Mmb it oglrmeA. 

True copy. Test : 

JameaH. H oKsoner, Ctaik, Bdpl Onoit- t. g. 



JOHN F. WILT. 
<Bbb B. a Beportart ad. tUMaU 



APPEAL from the Circuit Court of the United 
States for tbe DUtrict of Delaware. Re- 
ported below, 5 Fed. Rep. 460. Beterted. 

Tbe history and facts of the case appear In 
tbe opinion of the court. 
2iT. T. O. KcCleftTjr, for appellant: 
Claims must be construed m view of the 
state of the art at the date of the Invention 

130 r. s. 
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A Mteatee'i iDvention cannot be gfna a 
iiToad constTucUon toaa U> cover later inven- 
tlona, wben It appean from the state of the art 



othespedfit 

Boot V. Lamb, 7 Fad. Rep. 238. See also 
Jona ». BaTker, U Fed. Hep. 697; Waihbum 
A Mom Jffff. Cb. ¥. JToiW. 10 Bias. 85. 

An equivaleat ia such au element or Ingre- 
dicDt as will perform the same funcdoo as one 
described la the patent, and which was well 
known at the date of the pstent as a proper 
substitute for the one deEcribod in the patent. 

Slum V. RoiM, i Cliff. 888; Smith v, Sinm- 
<tao, 1 Pish. Pat Cas. 64; Wellimj t. Bubber 
Barnm IWmmiiw Co. 7 O. Q. 606; WAtUr t, 
NtK Bruiuvnck Carpet Co. S 0. G. 622; G<tl 
T. wait, 80 U. 8. MWftll. 1 (38:698); FttUer 
V. YenU*r, U IT. S. 899 CM: lOi^; Btimpton y. 
Baltimore <t 8. R. R. Co. ai V. 8. 10 How. 829 
<]8: 441); SiAmidt w. P^iete, 12 Fed. Rep. 068. 

The so-called "doctrioc of equivalents" ia 
based upon the equitable theory that a patentee 
should be snardM against mere colorable eT»- 
ciona of hla claims and trifling mechanlcid 
Toriattoiuln the details of bis devices. It was 
never intended as a bar to the progress of in- 



flnt. 

BuTdm f. Coming, 2 Flsb. Fat. Cas. 477; 
Seumotir t, Otborfu;, 8 Fish. Pat. Cas. 555. 

When apatentee is not a pioneer ii^ his line, 
but dmply an improver, he cannot broadly In- 
voke the doctrine of equivalents to cover de- 
vices not apedflcally claimed by him. 

2V»(V FbritiluTt Co. v. Colby, 84 0. Q. U70. 

Jbun. 8*miittl A.DniMMUi and Leonard 
E. CortU. for appellee. 



Delawate, bv John F. Wilt against Oeorge S. 
Oder, for the infringement of letters patent 
Vo. 190868, granted to Asa Qulncy Reynolds, 
Hay 1, 1877, for an "improvement in auto- 
tnatic (rait driers." The speciflcatlon, draw- 
Inga and claMns of the patent are as follows: 

"Figmel u a partial section and dovation of 
my ImpTDved fralt drier, sbowlng Oie lanie as 
bdng located over an ordinary stove, and illus- 
trating a simple means of elevating the machine. 
Tig. 3 Is a similar view, showing the drier as 
located over a large furnace, as In the most ex- 
tensive diy houses. Fig. 8 la a perspective view, 
fllnstrating the improved drier in a position re- 
moved from over an ordinair coorang stove. 
Fig. 4 is a perspective view of a fngmenl of a 
•quare trav or section, showtng more plainly the 
metallic lining and tbe sockets and plus, wblcb 
may be conveniently used In this form of tray. 
fig. is a similar view of a fragment of a 
round trav or section, showing also the tin or 
metallic llnlne. Like letters of reference in all 
the figure* indicate conespoiidlog parts. 
ISO L'. 8. n. S., Book SO, 



The oblect of my loventloa la to simplify the 
construction of the fruit drienin common use, 
both for domeetlc and factory Dnrpoaee, reduc- 
ing the cost, increasing the emdenc;, and len- 
dering them easier to be manipulated, and at the 
same time fire proof, and capable of bebig en- 
larged or contracted at tbe pleasure of the ope- 
rator; to accomplish aD of which It (the invent 
tion) consists in certain details of construction 
and combination of parto, at wiQ be herein- 
after fully deacribed, and then pointed out in 

the nlalma 

In Fig. 1 N la an ordinary stove or heating 
drum, over which is located the drier, conrisl- 
ing of a number ot travs so constructed as that 
any one will receive asfmilar one above and also 
fltoveraslinflar one below. For theUs^ter forma 
of driers I propose to make these fi^s of the 
ordinary deves, or build them lo the same man- 
ner, wtth perbapa two or more braces beneath 
the foranunaied bottom, to give it sofBdent 
strength to support the weight of fruit. E la 
the main body chT tbe tray, having a surrounding 
hoop, L. lie aeveral tr^ b^ng of one bIm 
(save tbe uppermost, to be herdnafter de- 
scribed), It win be obearved that each one wiD 
form a section of tbe wall of the drier, no mat 
ter what its position, and that thiawall may be 
Increased in height as much as desired or found 



A is acrane and B a rope or chain runnlu 
over It and controlled by the windlass O. 
From tbe cross bars C the ropes or chains Q 
depend, and these are made to suspend the 
drier through the medimn of the handles H H, 
etc., upon each tray. In order to prevent the 
drier from tipping when elevated, three or mort 
handlea should be emnloyed in coimection witt 
a corresponding number of dialns or ropes, Q 
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At M Ii iliowD a,D Iron ring, mipported 



« placed under two ormoraof 

the handtea H H, on the lowermost Uny of the 
drier already over the etore, and the whole is 
elsTated, by roeaua of the windlass O, a trifie 




than the depth of one tray. The fiesh 



ropes are attached will fit orer the top of the 
one placed thereunder. In this way the driei 
may be built as hlt;h as deelied by the aaccee- 
aiTeiniroductlonof tcaysbelow. 'nieswlnging 
crane and windlass combined la re^rded as the 
simplest means likely to be employed for ele- 
Tatmg the drier. 

As the diving progressea and the trays are ele- 
vated, the milt toerein becomes more and more 
compact or shriveled up, leaving a compare 
atively free passage for the heated air through 
the body of the drier, in consequence of which 
veiy much of said air would pass off without . 
acoompllshlDc the work: intended; and, the ' 
partially cured fruit occupy! Dz considerably less 
apace than the freah. It Is desirable that one or 
moM imaUer sized txays be provided for Its 
Mceptton, Upon the top of the uppermost of 
the mala isriea of trayi I place a flange, P, 
having a circular opening, with upwardly pro- 
jecting collar, over which flange Is located the 
the tray B, made In aU reipecla dmDar to Qioae 
bebw save aa to its siie. This Oaoge serves 19 
contract the flue formed by the seriea of trays 
below, and If the partially dried fruit he placed 
in the tray X, It vrlll partially retard the flow 
of the air, and thus uulise so much thereof aa 
would otherwise be wasted in the oomptetion 
of the drying prooesa. Above the flange F any 



lar to those below. 

Within each Uay I propose to place a metallic 
Ihdng. ( t (preferably of bright tin), tbe ob^ 
of which is to protect the wood of the trays 
from heat and prevent moisture from penetmt- 
' the same. 

[t Fig. 2 the series of trays forming the diy 
house Is shown as located over a large furnace 

E laced below the flooring O. This form is 
■tended for the larger sizes of dry houses, and 
la not diftereutin prlnciide or construction from 
that already described, except in that no hoops 
ate Ulustr^ed sa being placed upon the trays, 
^ese m^ be connected or matcjied with each 
other by any desirable and appropriate means. 

It may be found advantageous lo construct [419] 
the trays in other forms than circular, as indi- 
cated in Fig. 4, wherein the pin p and soclcet 
Para secured at suitable points upon the out- 
dde, and arranged to engage with similar sock- 
ets and pins upon the trays above and below, 
after tbe manner adopted in 'molders* flasks 
and the like. 

With tbe swinging crane the drier may he- 
removed from over toe stove, as shown at Fig. 
8, when the ordinair cooking operatlona may 
be performed and the drier returned at pleas- 
ure; or, if desirable, the drier may be elevated 
above tiie stove, leaving soffldent space between 

the two for the c " ' '' 

drying and cool 
simultaneously. 

At D, Figs. 1 and 2, la a swivel connection 
by mcaus of which the series of trays may be 
revolved, and thus the drying equalized 
throughout. 

As fast as the fruit Is thoroughly cured tbe 
trays are removed from the lop, and may then 
be Inserted at bottom, aft«rhavDigbeen charged 
with a freah supply. 

In all fruit drius it Is observed that the ma- 
terial la liable to contract or shrivel insuch a 
120 U. & 



1888. 



Gribr t. Wilt. 



418-48C 



manner bb Io open passages for the heated air. 
In consequence of whkh the fruit in the trays u 
onequallj dried, the air passing off through 
these passages without coming in contact with 
the surrounding fruit. This difficulty has given 
rise to numerous inventions calculated to obvi- 
ate it, among the most noticeable of which are 
revolving trays and revolving covers or shields 
fbr nid trays. These are round in practice 
expensive to bufld« difficult to handle and move, 
and liable to get out of order; and it is a very 
important feature of the present invention to 
do away with all these objections. This I 
accomplish by the introduction of a fan wheel 
calculated to retard the ascending currents of 
heated air, and to distribute them uniformly 
across the whole area of the fruit-containing 
tray. In Fif. 1, Uie wheel W, composed of a 
aeries of incuned blades, is pivoted between the 
two bars gg. which are attached to the metallic 
lining L heion alluded to. It is sufficiently 
elevated above the f oraminated bottom I as not 
to interfere with the placing of fruit upon said 
[4M] bottom, if desired. The inclined blades cause 
the wheel to be rapidly revolved by the ascend- 
ing currents of air, and these, meeting with a 
reSstance, are compelled to pass l^ the blades 
in a uniform manner, said blades beiDg so cut 
or separated as that they shall permit the pas- 
sage of an equal quanti^ of air at every point 
below the bottom of the tray placed next above. 
Any number of these fans maybe placed in the 
series of trays, as is apparent from the con- 
strtiction above described. They are automati- 
cally operated, not liable to get out of repair, 
and they are found to be very efficient for the 
purposes intended. If the currents of air be 
very rapid and strong the revolutions of the 
wheels are correspoimingly rapid, and thus, 
under all circumstancea. uie currents are auto- 
matically reffulated and always evenly distrib- 
uted. For &e larger sized driers the wheel W 
may advantageouiuy be placed immediately 
over the funnel mouth 8, conducting the heat- 
ed air from the furnace below, as In Fig. 2. 
It may be pivoted in any desirable way, and 
other fans may be distributed throughout the 
series of trays. When the trays are made in 
square form one fan, occupying as much space 
therein as possible, will be found to work satis- 
factorily. If the trays be made oblong, then 
two fans might be introduced, the better to 
occupy the necessary space. They should, of 
course, be made to work upon the same level. 
These wheels have now come to be denom- 
inated 'flutter wheels,' and I desire to be under- 
ftood as not limiting my invention to any par- 
ticular number to be employed, to any spedfled 
location of said wheels In the drier, or to any 
particular method of suspending the same, so 
long as they are made to revolve independently 
of the trays, and to accomplish the results 
intended. 

Havinff thus fuUy described my invention, 
what I claim as new and desire to secure by 
letters patent Is: 

1. In combination with a series of fruit-dry- 
ing trays, located one above the other, a sec- 
ond or supplementary series smaller than the 
first, and adapted to operate as and for the pur- 
poses explained. 

2. The plate F, adapted to cover the flue 
formed by the lower scales of trays, and to re- 

180 U.S. 



ceive and hold the upper series, the whole be- 
ing arranged and combined substantlaUy as net 
forth. 

8. In combination with a fruit^lrying tray, 
a fan wheel operated by the ascending currents 
of heated air, movable independent^ of said 
tray, and adai^ed to equalize the currents of air, 
in the manner set fortn. 

4. In combination with a fruit drier, the 
outer wall of which is made up of the frames of 
the several trays, as explained, a suspending de- 
vice, operating substantially as described, and 
supporting said drier from a point in or on the 
lowermost tray thereof, for the objects named. 

5. In combmation with a fruit drier adi^ted 
to be elevated, in the manner described, and 
suspended above a stove or furnace, a suspend- 
ing device, substantially as shown, provided 
with a swivel connection, as and for the pur- 
poses set forth." 

Infringement of the fourth claim only is al* 
leged, the defendant's apparatus being that de- 
scribed In letters patent No. 22106C granted 
to him October 28, 1879, for an "Improvement 
in fruit driers. " The description and drawings 
of that apparatus, in the spedflcation of tli^ 
patent, are as follows: 

" The naturo of my invention consists in the 
construction and arrangement of a fruit evap- 
orator, as will be hodnafter more fuUy set 
forth. In order to enable others skilled In the 
art to which my invention appertains to make 
and use the same, I wHl now proceed to de- 
scribe its construction and operation, referring 
to the annexed drawings. In whldi Flguro 1 is a 
side elevatton of my improved fruit evapora- 
tor. Fig. 2 is a sectional view of the same. 
Fig. 8 shows the bottom of the drier. Fig. 4 
Is a vertical section of the roof. Fig. 6 shows 
one of the boxes with removable trays. 

A represents a bed frame, of suitable dimen- 
sions, provided with four upright posts, B B, 
between which the boxes are placed for form- 
ing the waUs of the evaporator and holding the 
trays. In the bottom frame. A, are two straight 
ban, 0, crossing each other at right anetos, 
in the center, ana dlrldlnff the bottom of the 
evaporator Into four equal divisions. In each 
division isarranffed a series of indlned slats, a a, 
and the four ser&i of said slats are Inclined out- 
ward In the four different directions, whereby, 
when the evaporator is set over the furnace, 
the current of hot air, aa it ascends, is directed 
to the sides of the machine. D D represent 
the boxes which wo to form the walls of the 
evaporator, and which are open at the top and 
bottom. Each box contains one or more re* 
movable trays, b, which rest upon cleats d on 
the inside of the box. The upper edges of the 
side bars of each box D aro made Y shaped, 
whOe in thdr under edges are made corre- 
sponding grooves, so that the boxes will fit close 
together and can easily be moved back and forth. 
The outer sides of these side bars of the boxes 
have two or more horizontal notches, x x, at 
each end, into which take pivoted pawls h h. 
These pawls aro pivoted to vlrticaUy movable 
posts or uprights 1 1, which are connected to 
the stationaiy comer posts B B by means cd 
rods or bars. m. attached to each post I, and 
passing vertically through eyes t' in a groove on 
the stationary post B. Each movable upright 
I is provided with a rack bar, n, and the two 
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k Ina on the moo doe of Ibe eruontor 
opaaledI9plDloIlS,t^ on AhorizoDtushaft, 
The two matta H H, on opposite ddn oi 
) OTKpprator, an operated by worms J J on a 
it, ^ at one end of the erapontor, nM 



wonuH taUng Into gear wheels L L on the eods 



np by the gearing and the pawla h, attadied t 



the morahle uprigbta I, and another or aee- 
ond box almilarly filled with fmtt pmhed In 
nnder flie first, and the flnt loweted down on 
the second, and so on nntll twen^ or more 
bona with tiajs bave been arranged to form 
the eraporator. It will be noticed that with 
mj mecnaaism I lift each bos Independentlj 
of the others, so that I can ilft a portion abore, 
leaving the boxes of the lower part stationary, 
by disengaging the pawls below. Tlila enablea 
the operwor to examine any one or more of Uie 
hoies by sliding them out while those above 
are suspended, 

N represents the coTer with ceotral stack O. 
This corer is put on the first box to cause a 
draft, and it Is raised by resting on the top or 
first box, BO that the evaporator Is complete at 
aD times, whetherone or twenty, or more boxea 
are inserted. 

In the corn K la a bottom, P, which doea 
not extend to the outer edges of the cover, 
thereby causing the vapor and heated air lo be 
drawn from the mldole to the sides to dry 
evonly; and It also aids in carrying off the 
fumee of the sulphur, when such is used to 
bleach the fruit. 

I am aware that a fruit evaporator bos been 
made with upright sliding bars or posts pro- 
vided with spring pawla, which pass under 
the trays to support thesame, but in such case 
the pawls are inaceesaibie, and none of them 
can be thrown out of the way; whereas in my 
case Ibe operator can easily aisengage any one 
or more pawls on each post, so as to lift any 
^ ^ther 



e or more boxes, c 



1 the boxes together. 



The case was brought to a hearing on plead- 
ings and proofs, the main Issue raised' by the 
answer, and contested, being that of infringe- 
ment. The circuit court entered a decree In 
tavor of the plaintiff, awarding a perpetual in- 
junction and a reference as to proDls and diun- 
ages, in pumiBnce of which a final decree was 
rendered against the defendant for |1,S18.0T, 
with Interest and costs, from which he has ap- 
pealed. 

The circuit court. In its decision. Wilt v. Grtfr, 
S Fed. Rep. 4G0, aald: " This patent " (the 
plaintiff'^ " is for an Improvement lo auto- 
inatlc tniK drien, and lla pecniiarity and novel- 
tyoonsistfa: ' ' ' ' ' 



D mecbaDical arrangements and de- 



tbe bottom. It Is not contended that the por 
tentee is the Inventor of the movable trays, 
the outer wnlla of which constitnte the drying- 
bouse. It is admitted that the existence of such 
trays, for soch purpose. Is old In the art; but 
the complainant contends that tbc patentee is 
tbe originator of an idea, which Is a novel and 
useful one, of raising the stack of trays from a 
point on the lowermost tray of the stack, thoa ,«„-, 
maklngan opening for the Insertion of a fresh I**" 
tray conlointngfruxt.andin this manner building 
the stack up from the bottom instead of from 
tbe top; • • • the object and value of the pa- 
tent consisting, not in the ose of any spe<^ 
120 U. A. 
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machioery for eleFating the stack for the pur- 
poees intended, but the elevation and opening 
of the said stack at the bottom, for those pur- 
poses, by any machinery best calculated to at- 
tain that end. * * * The court is therefore of 
the opinion that any attempt by defendant, or 
any <^er person, to elevate the stack of trays 
so constructed as aforesaid, and from a point at 
or on Uie lowermost tray thereof, so as to in- 
sert new trays at the bottom successively, by 
any mechanism whatever, adapted to accom- 
pluh that purpose, and which is a mechanical 

Xivalent to Uie means employed hy the com- 
nant is an infringement of his patent 

''The two machines, as will be manifest 
upon reference to the specifications and draw- 
ings in the respective patents, are alike in prin- 
ciple, having a stack m each case composed of 
sectionsof travs,fitting upon and into each other, 
the outer wall of which makes up and forms the 
exterior of said stack or drying house; and they 
are also alilM in their purpose and capacity of 
being moved upward from a point in or on the 
lowermost tray, and of being suspended in that 
position, so as to admit the insertion of fresh 
trays in succession. Thev are unlike in their 
respective appliances and devices by which 
i^hese obiects are accomplished, and also in the 
facility by which intermediate trays between 
the top and bottom can be removed. The de- 
vices by which the trays in the complainant's 
patent are elevated in the manner described, 
for the purposes mentioned, are the cord and 
pulley passing over an upright crane, regulated 
by a windlass, or wheel and axle, with its 
ratchet and pawls, * * * the point of suspen- 
Bion * * * being directly over the center of 
the stack; and m>m the ends of the cross bars 
to which the rope passing through the pulley is 
attached, depend ropes or chains, which are at- 
tached by hooks to handles upon the lowier- 
most trav to be removed, thus contributing 
[427] ^^ ^ lifting and suspending device. * * • 
The machine embodying the defendant's inven- 
tion * » * exhibits UteiollowiDg means for ef- 
fecting the elevation of the stack of trays, and 
their suspension, for the purpose of lulowing 
new trays to be inserted at the bottom; to wit, 
four movable uprights, each having a series of 
pivoted pawls, and arranged to slide in four sta- 
tionaiy posts, secured in a frame, in combina- 
tion witn a series of boxes, or trays, having 
notches In their sides, whereby the boxes may 
be lifted independently of each other, or all to- 

S ether. The power \b applied through the me- 
ium of two worms, situated at ^ush end of a 
drum, or shaft, extending alonff the side of, and 
at least the width of the stack to be lifted. These 
worms engage into appropriate cog wheels, 
affixed to two other drums, or shafto, running 
at right angles to the first named shaft, on oppo- 
site mdes of the stack, and extend horizontally 
the length of the same. Upon each of these 
last mentioned shafts are geared, at the ends of 
the same, small cog wheels, which, in turn, 
gear into vertical rack bars on the four sliding 
posts of the machine. The power is applied by 
means of a crank at the end of the first named 
drum or shaft. 

'* Now, here is undoubtedly a contrivance 
and device by which the novel and useful inven- 
tion, first patented in the Reynolds patent, 

12017.8. 



* * * of elevatinff the stack of trays from a 
point in or on the lowermost tray thereof, so as 
to permit the insertion of a fr^ tray at the 
bottom, is accomplished. It matters not wheth- 
er Uus device has the capacity of lifting the 
upper trays hi the series, so as to open the same 
for inspection or for' any other purposes. So 
long as it accomplishes the purpose, or pos- 
sesses the capacity, of moving up the whole 
series of trays from a point on the lowermost 
tray of the same, so as to permit the introduc- 
tion of a fresh tray, it is, in that respect, an in- 
fringement of the complainant's patent; nor is 
this conclusion altered because of any supposed 
advantages gained by the greater facility i^ord- 
ed by the Grier patent in opening the stack at 
any point above the lowermost tray, for pur- 
poses of inspection, or otherwise. * ♦ ♦ The 
court, upon the b^ consideration it can give 
to this subject, has come to the conclusion that 
the defendant in this cause has used, in the ele- r4281 
vation and suspension of the stack of trays in thii ^ 
drier, mechanical appliances and conmvances 
which, while they diner somewhat in form from 
those used by the complainant, are mechanical 
substitutes and equivalents for the same; and 
in the use of the same for the accomplbhment 
of the same results as those produced by the 
complainant's invention, the aefendaut has in- 
fringed upon the exclusive rights secured to the 
complainant." 

The specification of the plaintiff's patent 
states that the invention " consists in certain 
detfldls of construction and combinations of 
parts." The existence in a fruit drier of mov- 
able trays, the outer walls of which constitute 
the drying house, being old, the sublect of the 
fourth cGiim is the arrangement, in a fruit 
drier with such trays, of a suspending device 
connected with the drier in or on the lower- 
most tray, so as to raise that tray, with aU the 
trays above it« and allow the insertion, under- 
neath all, of a fresh tray, and then lower the 
trays above it, and couple the suspending de- 
vice again to the lowermost tray and so on. 
This is the effect or result of the mode of ope- 
ration of the devices. The claim, however, is 
not for a process, but is only for mechanisuL 
Tlie decision of the circuit court seems to be 
based on the view, that the claim covers all 
methods of raising the lowermost tray wiUi 
those above it, if opportunity Is ffiven to in- 
sert a fresh tray underneath; ana that, while 
the appliances and devices of the plaintiff and 
defenduit are Unlike each other, the defendant 
infringes because he attains the same result, of 
insertmff afresh tray underneath, while the 
trays b^ore inserted are moved up and held up 
by a force imparted to the lowermost one of 
them. The decision describes the invention 
as consisting in " elevating the stack of trays 
from a point in or on the lowermost tray there- 
of , so as to permit the insertion of a fresh tray 
at the bottom;" and it, in effect, regards all 
mechanism for causing such elevation in such 
manner as a mechanical equivalent for the 
patented mechanism, because the result is to 
allow a fresh tray to be inserted underneath. [4201 
And this is the view uraed here by the appellee. 

The defendant Introduced In evidence tliree 
United States patents— one to Adam Snyder, 
No. 48788, July 11. 1865, for a " fniit drier;" 
one to Joseph B. Okey Bnd Ferdinand A. Lehr, 
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No. 106SW, October 11, 1870, for an "improTe- 
mant In tmlt drlen;" and one to Joel Orlando 
Bnttofl, No. ISSSSe, Beptember S2, 1874, for an 
"ImproTameiitln frolt drier*." Thdr intro- 
dacaon was objected to bv the plaintiff, bo- 



ther were receivable in evidence to show tlie 
■taw of the art, and lo aid In tbe cooBtructJoa 
of tbe plalnttfTi claim, tliouKh not lo tovalldale 
that dalm on the ground Ot want of novelty, 
when properlv ocnstroed. Vanee r. GamUm, 
86 U. B. t§\aA. 4Sn,-4Sa [17: 1«8, 179]: So^ 
road Oo. r. DiOoit, TV V. S. U WaU. 47, 6S nW: 
96S, 9ni: Avwnv. iVfWr, 91 V. B. 87. 41 nS: 
900, 9011; Saekm r. ^oomaS, 110 0. 8. 490, 
484T99:«I0, 491], 

Iw Bnjder patent aod the Oke/ and Lebr 
patent ahow, oach of them. In a fruit drier, a 
ierlea of tisyi, arranged (me above another eo 
that the f ramei <rf tbe tiaya form the waD of the 
drier. The Bntton patent ibowa a fruit drier, 
within whldi li a movaUe frame, which car- 
riearacka that rertvponeadi other. Theracke 
are hisertcd through a door immediately above 



belDglotTOred fcffanother tack. 

rack goeaup with the frame, and, having been 
Inaerted at the extreme bottom, it carries up the 
ra(^ above It, when It reachee thNn,and8oon 
until they can be nicceialvely taken out at the 
top. The flames of t^e traya, whldi thoa teat 
on each other, constitute, fn a meaaure and to 
a degree, the walla oi a chamber In which the 
diving takea place. 

Movable tnys, the outer wells of which con- 
stituted the drying chambers, belogold, and ap- 
paratus having existed before to i^se a tta,j or 
rack, and a cunmn of racks above it and Id- 
•ert a b«ah one at the bottom, and the two hav- 
ing been used in connection, the fourth claim 
of the pUntlffa patent moat be limited to the 
pnytmnimi deacnbed and shown. The circuit 
ooort made no reference to the Bntton palenL 
I The plainlUre patent describes and claims 
' " a suspending device, operating substantially 
aa described." The defendant has no such sus- 
pending device. The plaintiff has a crane, 
with suspended lopea, and his lowermost tray, 
whfle being raised, neceeaarlly carries on it Uie 
weight of all the Irays and fruit above It. In 
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whfle bemg raised, necessarily carries oi 
weight of all the Irays and fruit above 
the defendant's wpaiatus each tniv can be lifted 
Independently of the othera, and < 
auppoited indepeodentiy, 



[ the others, and each tray is 
o that the weight of 
3s of trays, mi of the fruit on itiem, 
need not rest entirely on the lowermost tray. 
This result being different from that In the 
plainiilTs device, the mechanism Is diflerent 
and is not an equivalent of thai of the plaintiff, 
any more than the plalutifTa Is the equivalent 
ofBulion's. The fourth clalmof the patent. If 
valid, cannot be construed so as to cover the 
defendant's apparatus. 

77ie decree uf th» Oireuit Uaurt ii mened, and 
the eats i» remanded to thai Court, with a dir»e- 
tiin to ditmiu tht biHtfeomplainl.ailAtoiti, 
True oop7. Test: 

Jamaa H. HoSanney, Oerk, Bop. Ooun, V. & 



APPEAL from the Cbcult Court of the United 
States for the Western District of Fennel. 
vsnla. Reported below, IS Fed. fiep. 708. 
40n»«d. 

The history and hcts of the case appear In 
the opinion of the court. 

Jfears. Wna. Belaecke. OeorM Ho»d- 
br, Bdgarlf. Johnion. Edward Coltton, Qeorgi 
Soadly^Jr. , for appellsnts: 

The Harmony Society la not a charity. It is 
an association for mutual assistance and sup- 
port, i^yslcal, moral, and spiritual. 

K(dn V. &tUon», 101 U. S. 362 (20: 818): 
Qotk* V. JfanMTf, L. R. 19 Eq. S74; Jnon. 8 
Atk. 377; CavTit v. Lonfj, 2 De Gex. P. & J. 70; 
B) Cl»Kt TnitU. L. R. 1 Ch. Div. 407; Be Jhit- 
lon, L. R.4Exch.Dlv. 04. 

The deflnttion of a charitv. given by Jfr. 
Jvetice Qray, In Jack»Bn v. PhiUipy 14 Allen, 
089, 506, lias been generally accepted in this 
country. It Is as tollons: "A charity, In the 
legal sense, may be more fully defined as a gift, 
10 be applied cooBlstently with existing laws, 
for Uic Mneflt of an Indefinite number of per- 
sona, either by bringing their minds or heatts 
under tbe influence of education or religion, by 
relieving their bodies from disease, suSeriogor 
constraint, by assisting tbem to establish tbem- 
setves in life, or by erecting or maintaining 
public buildings or works, or otherwise lessen- 
ing ttie burdens of government. It Is imma- 
tc^al whether the purpose Is called charitable 
in the gift Itself, if it is so described as to show 
that It Is eliariinble in Its nature." 

As between trustee and eatuiquetnitt, there 
Is no such thing as an illefnil trust At least 
the fiduciary cannot set up Illegality as against 
the beneficiary. 

Waiden v. BodUff, 80 U. 8. 14 Pel. 150 (10; 
808); Benjamin v. OiU, 40 Ga. 110; WheOtrt. 
BIadt,a6W.Ta.SS6,281; Ortat Eaitar» B. &. 
a>. v. Tvmer, L. R. 8 Cb. App. 149. 
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Whether, therefore, the tmst in this case was 
In fact illegal or not, Bpddel had the right and 
the drcoit coart was hound to treat it as legal. 
«nd the Statute of Limitations did not beein to 
run, nor was there anything to quicken his dil- 
igence to sue, growing out of its peculiar char- 
acter. It was a continuing and subsisting 
trusty in whidi each trustee in succession to 
Rapp down to the present, is averred and (by 
the aemurrer), admitted to hare taken and he'd 
possession. Unless a trust Is repudiated by 
clear and unequivocal words and acts of the 
trustee who chiims to h<^d the trust property 
' as his own, and such repudiation and daim are 
brought to the notice of the beneficiary in such 
manner that he is called upon to assert his equi- 
table rights, the Statute oi Limitations does not 
run. 

PhiUppi T. Philippe, 115 U. 8. 157 (29: 889); 
Bwme y. Ohilm, 85 U. 6. 10 Pet. 177, 228 (9: 
888, 404); Seymour y. Freer, 76 U. 8. 8 Wall 202 
<19: 806). 

Meeere. George Slilra«» Jr.»and C 8. 
Fetterman, for appellees: 

Both in England and the state and federal 
courts in the United States, it has been an es- 
tablished doctrine of courts in equity to with- 
hold relief from those who have delayed for 
an unreasonable length of time in asserting 
their claims, and this altogether independently 
of Uie existence of Statutes of Limitations. 

Maxwell v. Kennedy, 49 U. S. 8 How. 210 (12: 
1061); Oodden ▼. KimtneU, 99 U. S. 201 ^: 481); 
WoodY. Carpenter, 101 U. S. 185 (25: 807); Lane- 
dale V. Smith, 100 U. S. 891 (27: 219). 

This is not by any means the tint or only 
case brought by recreant members against this 
venerable Society. In ' 1882, one Schreiber, 
who had left the Society, brought an action for 
an account in the Court of Common Pleas 
of BoEiyer County. That court refused to sus- 
tain the action, and its Judgment was affirmed 
by the Supreme Court of Pennsylvania, in an 
opinion delivered by Chitf Justice Qibson. 

Schriber y. Rapp, 5 Walts, 862. 

In 1858 a bill was filed agahist the Trustees of 
the Harmony Society by Joshua Nachtrieb, 
who claimed to have been unjustly and violent- 
ly excluded from the Society, ana asked for an 
account. This bill was sustained by the Cir- 
cuit Court of the United States, but its decree 
was reversed by this court. 

Baker y. Nachtrieb, 60 U. 8. 19 How. 126(15: 
628). 

The function of courts, under our system of 
Jurisprudence, does not extend to passmg Judg- 
ment upon the orthodoxy of differing forms of 
belief, or upon the sincerity of learned and 
pious teachers. Courts can only interfere when 
public morals are outraged, or private rights 
infringed. The va^e allegations of complain- 
ant's call, assailing Uie rellnous belief in which 
his parents lived and died, and in which he 
himself was reared and continued until his 
twenty-fourth year, do not present issuable 
matter upon which the court can pass. 

[385] Mr. Jtutiee Orajr delivered the opinion of 
the court: 

This bill was filed against the Trustees of the 
Harmony Society, an unincorporated associa- 
tion of persons living together as a community, 
by a former member of the Society, claiming 
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asharein property in the hands of the Trustees. 

The bOl is sought to be maintained on the 
ground that the trust was not a charity, in the 
fegal sense, and the members of the Society 
were eouitable tenants in common of the prop- 
erty held in trust The learned counsel for the 
appellants differ in their views of the tnist; 
the one insisting that it was unlawful because 
founded in fraud and against public policy, 
and should therefore be dissolved; and the 
other contending that it was a lawful and con- 
tinuing trust We have not found it necessary 
to consider which of these U the sound view, 
because we are of opinion that the pJaintiff did 
not show himself to be entitled to invoke the 
interposition of a court of equity. 

As a general rule, doubtless, length of time E386] 
is no bfu* to a trust clearly established, and ex- 
press trusts are not within the Statute of Limit- 
ations, because the possession of the trustee is 
presumed to be the possession of his eeetui que 
trust. Prevast v. Orats,19 U. 8. 6 Wheat. 481, 
497jr5: 811, 8151; Lewis y. Hawkins. 90 U. S. 28 
Wall 119, 126X28: 118, 114]; RROo.y.Du- 
rant, 95 U. S. 576 [24: 8911. 

But this rule is in accordance with the reason 
OD which it is founded, and, as has been clearly 

Sointed out l^ Chancellor Kent and Mr. Justice 
toiy, subject to this qualification: that time 
begins to run against a trust as soon as it is 
openly disavowed by the trustee, insisting upon 
an adverse right and interest which is clearly 
and unequivocally made known to the cestui 
que trust; as when, for instance such trans- 
actions take place between the trustee and the 
cestui que trust as would in case of tenants in 
common amount to an ouster of one of them by 
the other. Kane y. Bloodgood, 7 Johns. Ch. 90, 
124; BMns(m y. Book, 4 Mason, 189, 152; 
Baker T.Whiting, 8 Sumn. 475, 486; Oliver v. 
Piatt, 44 U. S. 8 How. 888. 411 [11:622, 657]; 
This qualification has been often recojB;nized in 
the opinions of this court, and distinctly af- 
firmed by its latest Judgment upon the subject 
WiUisan y. Watkins, 28^U. S. 8 Pet 48, 52 H: 
596, 6001; Boone v. CMes, 85 U. S. 10 Pet 177. 
228 19: 888, 4041; Semnowr v. Freer, 75 U. S. 8 
Wall. 202, 218 [19: 806, 8111; Bacon v. Bives, 106 
U. S. 99, 107 [27:69. 71]; PhiUppi v. Philippe, 
115 U. 8. 151 [29: 886]. 

In the case of an implied or constructive 
trust, unless there has been a fraudulent con- 
cealment of the cause of action, lapse of time 
is as complete a bar in equity as at law. Hod- 
enden v. Annedey, 2 Sch. & Lef. 607, 684; Beck- 
ford y. Wade, 17 Yes. 87. In such a case, Chief 
Justice Marshall repeated and approved the 
statement of Sir Thomas Plumer, M. R, in a 
most important case in which his dedsion was 
affirmed by the House of Lords, that ''Both on 
principle and authority, the laches and non- 
claim of the rightful owner of an equitable 



tate, for a period of twenty years (supposing 
it the case of one who must within that period 
have made his claim in a court of law. had it -^^«- 
oeen a legal estate), under no disability, and [•« •1 
where there has been no fraud, will constitute 
a bar to equitable relief, by analogy to the 
Statute of Limitations, if, during all that period, 
the possession has been under a claim unequiv- . 
ocally adverse, and without anything having 
been done or said, directly or inairectly, to rec- 
ognize the title of such rightful owner by the 
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r." Elmend/OTf v. TayloT, 28 
U. S. 10 Wheat. 152, 174 [6: 289. 2961; Qmmour 
Mey T. ClinUm, 2 Jac. & W. 1, 175, and 4 
Bligh, 1. 

Independentlj of any statute of limitations, 
courts of equity uniformly decline to assist a 
person who has slept upon his rights and shows 
no excuse for his laches in asserting them. ' 'A 
court of equity/' said Z/nxL Camden, "has 
always refuaed its aid to stale demands, where 
the party idept upon his rights, and acquiesced 
for a great length of time. Nothing can call 
forth thto court into activity but conscience, 
^)od faith and reasonable diligence; where 
Uiese are wanting, the court is passive, and does 
nothing. Laches and neglect are idways dis- 
countenanced; and therdfore, from the begin- 
ning of this jurisdiction, there was always a 
linutation to suits in this court' Smith v. uiay, 
8 Bro. Ch. 640, note. This doctrine has been 
repeatedly recognized and acted on here. Piatt 
V. Vatti$r, 84 U. 8. 9 Pet. 405 [9: 178]; Me- 
Knight Y. TayUyr.42V. 8.1 How. 161 [11:86]; 
B&uman v. Wathen, 42 U. 8. 1 How. ft9 [11 : 
97]; Wagner Y. Baird, 48U. 8. 7 How. 284 [12: 
681]; Badger v. Ba^er, 69 U. 8. 2 WaU. 87 
[17: 886]; Hume v. Beale^Ji U. 8. 17 Wall. 
886 [21: 6021; Marsh v. Whitmare, 88 U. 8. 21 
Wall 178 m: 482]; SuUivan v. Bfriland db 
K, B. B. Co. 94 U. 8. 806 [24: 824]; OoddenY. 
KimmeU, 99 U. 8. 201 [25: 4811. In Hume y. 
BeaU, the court, in dismissmff, because of 
unexplained delay in suing, a hmhy eeetuie que 
trust against a trustee under a deed, observed 
that it was not important to determine whether 
he was the trustee of a meredrv, legal estate, or 
whether Us duties and responsiDilines extended 
further. 17 WalL 848 [6051. 8ee also BrigM v. 
Legerton^ 29 Beav.OO, and 2 De Gex. F. & J. 606. 

When the bill shows upon its nee that the 
plaintiff, by reason of lapse of time and of his 
own laches, is not entitled to relief, the oblec- 
tion may be tAken by demurrer. MaxweU v. 
Kenneth^, 49 U. 8. 8 How. 210 [12 : 1051]; Na^ 
tianalBankY. Carpenter, 101 U. 8. 567 [25:815]; 
Landedale y. Smith, 106 U. 8. 891 [27: 219]. 

The allegations of this biU, so far as they are 
material to the defense of laches, are in sub- 
stance as follows: 

The Harmony 8ociety is a vduntsir associa- 
tion, formed in 1805 by the plaintiff's parents 
and other heads of families, who had emigrated 
from Germany under the leadership of one 
Rapp, and become subject to his control in both 
Bpintualand temporal affairs. In that year 
Rapp, for the purpose of acquiring absolute 
dominion over tneir means and mode of living, 
falsely and fraudulently represented to them that 
they could not be saved from eternal danma- 
tion, except by renouncing the plan of a sep- 
arate home for each family, yielding up all 
tiieir possessions, as had been done by the early 
Christians, and laying them at the feet of Rapp 
as their apostle, to be put into a common fund 
of the 8ociety,and thenceforth living as a com- 
munitv under his control, receiving in return 
only the necessaries of life: and thev, induced 
by and reiving on his false and fraudulent 
representauons, immediately yielded up all 
their possessions to the common fund of the 
Society, and placed the fund in his keeping as 
their truatee, and thenceforth lived as a com- 
rnoni^ or common household, labmitted them- 
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selves and their families to do for the com- 
munity such work as he directed, allowed the 
avails thereof to form part of the common fund, 
and relinquished to hun and his successors in 
the leadership of the community the manage- 
ment of the trust fund and the control of their 
own persons and those of their wives and cliil- 
dren, and received only the necessaries, of life 
in return. Rapp received and accepted the 
trust fund, and all the accretions to it by the 
work of the inhabitants of the community or 
otherwise, not as his own, but in trust for the 
members of those families and the contributors 
to the fund, and for theur common benefit; and 
always, up to his death in 1847, recognized and 
acknowledged said trust, and disclaimed any 
greater interest in the fund than that of any 
other contributor, and anv other right to its 
management and control than by virtue of his 
leadership of the community. In 1807 Rapp 
obliged his followers to abjure matrimony, ana 
thenceforth did not permit them to marry 
in the community, and compelled anyone about 
to marry to leave it. The plaintiff was born in 
the community in. 1807, and was reared in and 
as a part of it, under Rapp's teachings and 
control, and faithfully worked for it from the 
age of twelve to the age of twenty-four years, 
and allowed the avails of his work to become 
part of the common fund, and received in 
return nothing but the necessaries of life, which 
were of far less value than the avails of his 
work; and in 1881, being about to marry, had 
to leave and did leave the community. The 
trust fund so received and accepted by Rapp, 
with its profits, interest and accretions, now 
amoimts to $8,000,000, and yields an annual 
income of }200,000, and is held by the defend- 
ants on the same trust on which Rapp held it in 
his lifetime; and neither Rapp nor the defend- 
ants ever rendered any account to the plaintiff 
or to the beneficiaries of the fund, although 
theplaintiff, before bringing thia suit in May, 
1882, demanded of the (Pendants an accoimt 
and a settlement of his share. 

The trust on which Rapp, and the aefendants 
as his successors, held the common fund of the 
Harmony Society, is described in one place in 
the bill as *' for the members of said families 
and the contributors of ^d fund, and for their 
common benefit," that is to say, as is clearly 
explained by what goes before, in trust for 
their common benefit as a community, living 
together in the community, working for the 
community, subject to the reg^ulations of the 
community, and supported by the community. 
This was the "said trust" which, as the bill 
afterwards alleges, Rapp, up to his death, and 
his successors, until the bringing of this suit, 
"always recognized and acknowledged." The 
constant avowal of the Trustees, that their held 
the trust fund upon such a trust, is wholly in- 
consistent with and adverse to the claim of the 
plaintiff that they held the fund in trust for the 
benefit of the same persons as individuals, 
Uiough withdrawn from the community, living 
by t&mselves, and taking no part in ua work. 

The plaintiff, upon his own showing, with- 
drew from the community in 1881, and never 
returned to it, and for more than fifty year^ 
took no step to demand an account of the 
Trustees, or to follow up the rights which be 
claimed in this bilL 
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If be ever bad tuij rlght«, he could not 
Ibem after bucIi a delay; not on the groi. 
an express and lawful biut, because tLe ex- 



[aVOl tbem after bucIi a 



prase tnut slated In the bill, and coastantlv 
■Towed bvtheTniBteesduriDgtbisloDg period, 
irat wboll; inconaiatent witb anj trust i*bich 
would siuiaiD bla claim; not an the ground 
that the expreM trost stated in the bill was un- 
lawful and void, and therefore the Trustees held 
tbe trust fund for the beneflt of all the contrib- 
utors in proportion to the amoUDta of their 
contributions, because that would be an im- 
plied or resulting trust, and barred bj lapse of 
time. In any aspect of the caae, therefore, if 



rightly held Uiai 
In equity. 

It is proper to add that this decision does 
not rest in any degree upon the jiidgm^ts of 
the Supreme douit of Pennsvlvaaia and of thi* 
court, m the cases died at tlie bar, In favor of 
the Trustees of the Harmonr Sode^ In suits 
thought against them by other members, be- 
cause each of those cases differed in Its facts, 
and especially in blowing that the Society had 
written articles of association, which are not 
diM-losed by this bill. Se/triberv.Btmp, ^WMta, 
801; AOw T. JIToeMrM. 60 n. a ' 
[IG: fi28]. 

Deem ^ffl'^ned. 

Ave oopy. Test ; _ 

JsDMs H. HoKeoMT. OtoA, Sop. Comt, 0. S. 
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[390] R08EWELL Q. ROLSTON n IL., Trua- 
tees, urn THE HANNIBAL ANZ> ST. 
JOSEPH RAILROAD COHPAETT, AppU., 
e. 
THOMAS T. ORTTTENDEN, GoTeraor; 
PHIL. E. CHAPPELL, TreasnTor; JOHN 
WALKER, Auditor; akd THOUAS T. 
CRITTENOEN xr al., Fund Conuntaiion- 
ecs of the Stati or Hrssonsi. 

THOHAB T. OBITTBNDEN, GOTemor; 
PHIL. B. OHAPPELL, Treasurer; JOHN 
WALKER. Auditor; AMD THOMAS T. 
CRITTENDEN vrAi.,Fund Oommlaslon- 
en of the Statb or Misbouri, AppU., 

V. 

R08BWELL 0. ROLSTON vr ai.. , Trustees, 
AKD THE HANNIBAL AND ST. JO- 
SEPH RAILROAD COUP ANT. 
(Bee B. 0. Baporter>s eO. asCMLU 



t <f Oi» Sannibat arui 8t. Jotmh 
Baihvad (hmpany to On Btatt of Mittourt— 

pagmeTit ef—comtrvttion of ttatut* — ahan 
ttiit ogaiTut an offlem- it TU>t againtt the State. 
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to tba axtent of HtSOifm for that purpiMe, leoelv- 
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I Ibapajmeot (ft tbe amoaittteqitlTed 
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4o vbat a natute requires of Um Is not a suit 
■KBiDstthaBtate, within the nuanlnr of the Blar- 
enth AmeDdjnent. 

[Nob. «8, 218.1 
ArffMiI)te.l,t.l8Se. D«eii»aJlanA7.18S7. 

APPEALS from the Circuit Court of the 
United States for the Western District of 
Missouri. Bmentd in part, affirmti in part. 

Reported below, as StMon t. OrUUmden, 10 
Fed. Rep. 354; 8 UcCrarj, 883. 

Tbe history and facta of the case appear in 
the opinion of the court 

MeuT*. John F. Dilloa and EUhn BooV 
for plalntUfs. 

Jtettri. D. A. DeAnD«md and Joba B. 
HamderaoB, for defendants. 

Mr. Ohitf JuttiM Wait* dellvored the opla- 
lOB of tbe court: 

This was a salt in equity bron|dit t^ Ros^ 
well Q. Bolston, Heman Dowd, and Oreo Root, 
Jr., Trusteea In a mortgage made 1^ tbe Han- 
nibal and St. Joseph Railroad Company, %. 
Hisaourl oorporatbm, to restrain tbe executive 
officers of Mlasourl from selling llw mortgaged 



property under prior statutory i__. 

fsTOt of the State, on the pound tt , 

bili^ for which tbe earlier Kens wm^ crated 



hadtieen satisfied, and that thqy, as Trustees, 
were mtitled to an alignment of those liens. 
The material facts are these: 

Tbe Hannibal and SL Josqdt Railroad Com- 
pany was Incorptoatod by theStalaof Missouri 
»1 
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under a statute for thatpoipoee, approved Feb- 
ruaiy 16, 1847. to build and operate a railroad 
from Hannibal, on tbe Mississippi River, to St. 
Josepb. on tbe MissourL To ex^pedite tbe con* 
struction of tbe road tbe State passed an Act, 
wbicb was approved February 22, 1851, to 
issue to tbe Company its own bonds as a loan 
of credit, redeemable at tbe pleasure of tbe 
Legislature at any time after tbe expiration of 
twenty years from tbe date of tbeir issue, witb 
interest, payable semi-annually, at tbe rate of 
6 per cent per annum, in tbe City of New 
York, on tbe first days of January and July 
In eacb and every year. Tbe acceptance of 
tbese bonds by Uie Company was to operate as 
a mortgage on its road ^' for securing tbe pay- 
ment 01 tne principal and interest of tbe sums 
of money for wbicb sucb bonds sball * * * 
be issued and (iccepted, ♦♦♦.'* Tbe Com- 
pany also became bound to " make provision 
for punctual redemption of -tbe said bonds so 
issued ♦ ♦ ♦ totbem, ♦ ♦ ♦ and for tbe punct- 
ual payment of tbe interest wbicb sball accrue 
tbcreon in sucb manner as to exonerate tbe 
[898] treasury of" tbe " State from any advances of 
money for tbat purpose." If default sbould 
be made l^y tbe Company in tbe payment of 
dtber tbe principal or tbe interest, tbe Gov- 
ernor was autborized to sell tbe road at auc- 
tion, first living a required notice. 

Under tne authority of tbis statute bonds 
were issued by tbe State to tbe Company at 
different times between December 28, 1858, 
and September 24, 1856, to tbe amount of 
|1 ,500,000, for wbicb tbe Company and its rail- 
road became bound in tbe manner specified. 

On tbe lOtb of December, 1855, tbe Com- 
pany not baying then completed its road, an- 
other Act was passed by tbe General Assembly, 
authorizing a further loan of the credit of tbe 
State, in bonds, to the amount of $1,500,000. 
Tbese were to be thirty years' bonds. Section 
2 of tbis Act was as follows: 

*' Sec. 2. Tbe loan of tbe State's credit under 
tbis Act shall be, and it is hereby declared to 
be, upon tbe condition of a first lien or mort- 
gage, as contained and reserved in the Act of 
February 22, 1851, hereinbefore recited, and 
the same shall in all respects be held to be an 
extension of tbe loan of state credit, under the 
said mortgage provisions, securing the State in 
this as in the former loan, upon the same equal 
and unrestricted bases, as to each and every 
bond of tbe State so issued, under said Acts or 
either of them." 

Under this authority other state bonds were 
issued to tbe Company to tbe prescribed amount, 
maturing as follows: 

November 10, 1886 $ 500,000 

February 28, 1887 1,000,000 

On the 20th of February, 1865, tbe follow- 
ing Act of the Qeneral Assembly of Missouri 
was approved: 

"An Act to Provide for Reducing the Indebt- 
edness of tbe State. 

"Be it enacted by the General Assembly of 
tbe State of Missoun as follows: 

"Section 1. The Hannibal and St Josepb 
Railroad Company is hereby authorized to issue 
[304] its bonds, signed by the president and counter- 
signed by Uie secretary of the Company, in 
sums of one thousand dollars each, with cou- 
pons attached, bearing interest, payable semi- 
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annually, at tbe rate of 6 per cent per annum, 
and having not less than ten years to run, ana 
to the amount of three millions of dollars, tbe 
payment of tbe same, with tbe accruing inter- 
est, to be secured by a mortgage or aeed of 
trust conveying to three trustees, to be named 
therein, by and with appropriate forms of ex- 
pression, and for tbe pui'pose of securing tbe 
payment of said bonds and interest, and for no 
other purpose, on the road of said Company, 
with sJl its franchises, rolling stock and appur- 
tenances, subject, however, to all tbe liens and 
liabilities existing in favor of tbe State by virt- 
ue of any law of tbe State at tbe time said 
bonds may be issued and delivered. 

"Sec. 1. Whenever tbe trustees provided for 
in the first section of tbis Act sball pay into tbe 
treasury of tbe State a sum of money equal in 
amount to all indebtedness due or omng by 
said Company to tbe State, and all liabiSties 
incurred bv tbe State by reason of having is- 
sued her bonds and loaned tbe same to said 
Company as a loan of tbe credit of tbe State, 
together witb all interest tbat has and may at 
the time when such payment shall be made 
have accrued and remain unpaid by said Com- 
pany, and sucb fact shall have been certified 
to the Governor of the State by tbe treasurer, 
who is hereby directed to make sucb certificate, 
then the Gk>vemor of the State is hereby au- 
tborized and required to make over, assign and 
convey to tbe trustees aforesaid aU the first 
Hens and mortgages now held by the State un- 
der the Drovisions of an Act of tbe L^:islature 
of the btate approved Februair 22, 1851, to 
secure tbe payment of a loan of tbe credit of 
the State to said Railroad Company in tbe sum 
of one million five hundred thousand dollars; 
and also of an Act of the Legislature approved 
December 10, 1855, to secure tbe payment of a 
like loan of Uie credit of tbe State in tbe sum of 
one million five hundred thousand dollars; and 
sucb conveyance shall, by appropriate expres- 
sions, convey to said trustees all and singular 
tbe rights, titles and interests held by tbe State 
under tbe several Acts of tbe Legislature, as 
aforesaid, in and to said railroad, its roUin^ 
stock, franchises, and appurtenances, to bold [999] 
the same as security for the payment of the 
bonds of the road authorized by tbe first seo- 
tion of this Act, and tbe interest thereon, with 
full power to sell and dispose of tbe same, in 
case of the failure of said Company to meet 
and pay, at maturity, tbe interest or principal 
of said bonds, or any of them, and to nave and 
exerdsQ all the rights and powers wbicb be- 
long to the people of the State of Missouri, and 
which, by tbe provisions of tbe Acta of the 
Legislature, as aforesaid, they might have exer- 
cised by and through the Governor of the 
State; Provided, That nothing in this Act shall 
be construed so as to render the State of Mis- 
souri liable in any case for tbe payment of the 
bonds or interest thereon, authorized to be is- 
sued by the first section of this Act 

"Sec. 8. The treasurer of tbe State is bereby 
authorized and directed to receive of the trus- 
tees aforesaid, in payment of three millions of 
dollars, and interest, as provided in the Sieoond 
section of this Act, any of the outstanding 
bonds of the State bearing no less than 6 per 
cent interest, or of tbe unpaid coupons tbereof , 
at their par value. 
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"Sec, 4. The true intent and metning of 
tbisAct Is to place the peraons and parties who 
may hold the bonds of the road authorized to 
beissuedbytbefirstsectionof this Act, through 
Che trustees herein proTided, in the same l^al 
pc^tloD which the people of the State of Mis- 
soiiri now hold, with full powers to act in the 
premises as the said State, bv its Governor, 
mi^ht have done; and it diali be the dutj of 
Kuch trustees to proceed to advertise and sell 
the road with its appurtenances, as aforesaid, 
and in the manner proTided for the sale of the 
sameby theGoTttnor of the State in the Acts of 
the Legislature aforesaid, whenerer they shall 
receive a reguest so to do in writing, signed by 
persons ana parties representing not less than 
one third of the bonds authorized to be issued 
by the first section of this Act, and which may 
be still outstanding: but only in case the said 
Railroad Company shall have made default in 
the payment <n the principal or interest on said 
bonds when the same has become due; and aU 
needed authority to do the same shall be main- 
tained, and all needed decrees shall be issued 

rsoAl ^y ^^ ^ ^^J ^^^'^''^ ^^ competent jurisdiction 

V«vvj j^ y^ Biaijt, either in law or equity; and such 

sale, so msde as hersin provided, shall be 

deemed and held in all respects good and valid 

in law. 

"Sec. 5. The provisions of this Act shall not 
be construed to modi^, release, exonerate, dis* 
cfaai;ee or relieve said Railroad Company from 
any du^, liability, obligation, penalty or for- 
feiture to which, under former laws, Mid Com- 
pany may be liable to the people of the State 
of Missouri, on any account whatever, except 
from the payment (d the several sums ox money 
AS is in this Act provided. 

*'Sec 0. This Act to take effect from and 
after lis passage." 

When this Act was passed, it is said in the 
brief of the attorney-general, "The bondsof the 
State were worth m the market from 66 to 09 
cents on the dollar, and there were outstanding 
on January 1, 1865, state aid bonds loaned to 
different railroad companies to the amount of 
many millions of dollars, beside $888,000 of 
other state bonds, and over $5,000,000 of past 
due coupons on state aid bpnds loaned to the 
railroads." The testimony shows conclusively 
that no interest had been paid on any of the 
aid bonds except those of this Company since 
January 1, 1861. 

On the 21st of March, 1874, an Act of the 
Ctoeral Assembly of Missouri, "-To authorize 
the issue of new state bonds in renewal of cer- 
tain other bonds heretofore issued to the Han- 
nibal and 8t Joseph Railroad Company, and 
to maintain and perpetuate the first uen of the 
State to secure the payment thereof," was ap- 
proved. Down to tnis time the Company had 
not avsHed itself of the privileges of we Act of 
February 20, 1865, but it had prompUy met and 
provided for, at maturity, the interest on all its 
state bonds. By this new Act it was provided 
that whenever the owner or owners of any of 
the bonds issued to the Company under the au- 
thori^ of the Act of February &, 1851, "shall 
present such bond or bonds for renewal to the 
Treasurer of the State, and shall satisfy such 
[SMT] treasurer that he or they aro the real and bona 
fide holders and owners of such bonder bonds, 
ond that the same have not been paid by the 
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State, or l^ the said Company, and that they 
have not bm taken up and placed in the hands 
of the Trustees to secun the payment ot other 
bonds issued by said Company, ss authorized 
by the Act entitled <An Act to Provide for Re- 
ducing tbe Indebtedness of the State,' approved 
February 20, 1865, the treasurer shall certify 
the fact to the Governor of the State, and the 
Governor shall thereupon cause to be issued in 
renewal of such old bonds, and ddiver to the 
holder or holders thereof, new bonds of the 
State of Missouri, in lieu thereof, said bonds to 
be signed by the Governor and countersigned 
l^ Vhe Secretary of State, sealed with the seal 
01 the State, and registered in the office of the 
State Auditor, and they shall be of the same 
denomination and tenor of the old bonds, for 
which they are to be exchanged; and they shall 
have the same rate of interest with like cou- 
pons, and be payable in the same time and 
manner as said old bonds." 

Ample provision was then made for the pres- 
ervation of the original security, and the Com- 
pany was made liable for the payment of the 
renewal bonds to the same extent and in the 
same way it had been for the originals. The 
Company formally accepted the provisions of 
this Act, and under it renewal boi^ were is- 
sued to the amount of $1,499,000, one of the 
original bonds for $1,000 having been peidL 
These renewal bonds mature as follows: 

July 1, 1894 $500,000 

July 1,1895 203,000 

January 1, 1896 165,000 

July 1,1896 614,000 

July 1.1897 17,000 

The Company having at all times met the in- 
terest on these bonds as it matured, as wdl as 
that on the bonds issued under the Act of 1856» 
the board of directors, on the 19th of January. 
1881, adopted a plan for refundiiig its debt, 
which contemplated a discharge ox its obliga- 
tions to the State in the way provided for in tiie 
Act of February 20, 1865. A few days previ- 
ous to this time the officers of the State had 
been informally approached on the subject, but 
on that day negotiations were regularly opened 
by the following letter from the President of 
Uie Company to the Governor of the State: 
" Hon. THos. T. Cbittbndbn, 

"Oovemar cf the State of Mieeowri, 
''DsAB Sib: It is the deabe of the directors 
of the Hannibal and St Joseph Railroad Com- 
pany to relieve the State of Missouri from the 
burden which the State assumed in pursuance 
of a wise and liberal policy to aid the construc- 
tion of the road when the Company was in its 
infancy. 

" The interest upon the three millions of state 
aid bonds has been regularly paid by us, in- 
cluding the coupons due Januonr 1, 18ol . We 
now Tnsh to pay into the treasury of the State 
the entire sum of principal and the accrued in* 
terest since that date, in fulfillment of the obli- 
gation which rests upon tbe Company to pro- 
vide for the payment of bonds. This course 
appears to have been contemplated in the Act 
of the Legislature of the State of lOssouri, en- 
tiUed 'An Act to Provide for Reducing the In- 
debtedness of the State,' approved Februaiy 20, 
1865. So long a time has elapsed since the pas- 
sage of that Act that we have considered it our 
duty to communicate with you upon the sub- 
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Ject, in the first instanoe, in order that there 
may be a full understanding and (xvoperation 
in the action of the Railroad Company and the 
officers of the State. 

" We should he very glad to receive any sug- 
gestion which may occur to you, affecting the 
convenience of the State or the duties oi the 
officers of tiie State, depending upon our pro- 
posed action. It is our desire to complete the 
transaction as soon as possible after the period 
which must expire before a meeting of the Com- 
pany can be asd to approve the necessary ar- 
rangements 

" I remain, with great respect, your obedient 
servant, WM. Dowd, President." 

After this letter was received bv the Gover- 
r^AAi nor, Mr. Walker, the Auditor of State, went to 
'' Ke w York, where he had an interview with the 

officers of the Company. At this interview 
propositions were made on both sides, but no 
conclusion was reached. On the return of Mr. 
Walker from New York he made a report in 
writing to the Board of Fund Commisdoners, 
under date of February 24, 1881, giving an ac- 
count of what he had done and the suggestions 
ho had made. This report was communicated 
by the Governor to the General Assembly the 
next day, accompanied by a message, of which 
the following is a copy: 

"ExBOunvB Offiob, 
"Cttt of Jeffebson, fa. 25, 1881. 

"Sib: I have the honor to lay before you a 
communication from Hon. John Walker to the 
Board of Fund Commissioners of Missouri. 
Mr. Walker, as a member of that board, recent- 
ly visited the City of New York for thepurpose 
of conferring with the officers of the Hanmbal 
and St. Joseph Raihroad Company in regard to 
the proposition of that Company to discharge 
the luU amount of what it claims is its present 
indebtedness to the State. The result of Mr. 
Walker's conference with those officials is fully 
set forth in the accompanying communication. 

"I recommend. that you siaopt such legisla- 
tion as wiU enable the Fund Commissioners to 
use or dispose of whatever sum, if any, may be 
accepted by the State from the Hannibal and 
St. Joseph Kailroad Company. 

" I do not mean to say that the State will ac- 
cept the sum of 18,000,000 in complete satis- 
faction of the liability incurred by tne State in 
aid of said Company. I think the liability ex- 
tends to the maturity of the bonds; and as the 
Company has heretofore met its obligations to 
the State promptly, and has there^ secured 
the confidence of the people of the State, who 
were for many years in doubt as to the final re- 
sult of our complications with that road, I trust 
that it will be equally as honorable in the future, 
and so act as to retain the confidence which its 
past conduct has inspired. 

" In case the whole or any part of the money 
due from the Company is accepted, its receipt 
■ A nAi ought not to find us unpreparea for its prompt 
I^OO] hqS profitable disposal. 

•• Veiy Respectfully, 

'*Tho8 T. Cbittezidxr. 

•• Hon. T. P. Bashaw, 

Speaker of the House of Representatives.'* 

Afterwards the General Assemoly passed the 
followina Act, which was approved March 26, 
1881: 
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"An Act to Provide for the Transfer to the 
State Sinking Fund any Surplus Money That 
Mav Be in the State Treasury, Not Necessary 
to Defray the Current Expenses of the State 
Government, and to Meet the Appropriations 
Made by Law, and to Authorize the Fund 
Commissioners to Invest the Same in the Re- 
demption or Purchase of the Bonds of the 
State and Bonds of the United States. Han- 
nibal and St. Joseph Railroad Bonds Ex- 
cepted. 

" Be a enacted by the General Assembly of 
the State of Missouri, as follows: 

' ' Section 1. Whenever there is any money in 
the state treasury not necessary to defray the 
current expenses of the State Grovemment and 
to meet the appropriations made bylaw it shall 
be the duty of tne State Auditor, and he is 
hereby auuiorized and reouired, to transfer 
the same to the credit of the dtate Sinking Fund 
for the purpose of paying the state debt, or any 
portion th^eof , and the interest thereon as it 
becomes due. 

" Sec. 2. Whenever there is sufficient money 
in the sinldng fund to redeem or purchase one 
or more of the bonds of the State of Missouri, 
such sum is hereby appropriated for such pur- 
pose, and the Fund Comnussioners shall imme- 
diately call in for pavment a like amount of the 
option bonds of the State, known as ' fi vo-twcn- 
ty bonds. ' Pnmded, That if there are no option 
lx)nds which can be called in for payment, they 
may invest such money in the purchase of any 
of the bonds of the State, or bonds of the Unitcb 
States, the Hannibal and St Joseph Railroad 
bonds excepted." 

On the 80th of April, 1881, the Company ex- 
ecuted to Rolston, Dowd, and Root, trustees, 
a mortgage such as was contemplated by the 
Act of ^bruary 20. 1865, and hi whicn the 
provisions of that Act were recited, to secure 
an issue of bonds to the amount of $d»000,000. 
These bonds were negotiated by the Tru^ees, 
and with the money realized therefrom, and 
$90,000 furnished by the Company, they, on 
the 20th of June, 1881, paid to the Treasurer of 
State the full face of the bonds of the State for 
which the Company was liable, and the impaid 
interest thereon, to fall due July 1 thereafter, 
the total amount of principal and interest being 
18,090,000, and demanded from him the certifi- 
cate provided for by the Act of Febnuucy 20, 
1865, to entitle them to an assignment from the 
Governor of the liens of the State, The Treas- 
urer thereupon gave the Trustees a feoeipt, of 
which the following ia a copy: 

" Tbeasureb's Office, State of ybBBovm, 
" CiTT OF Jefferson, June 20, 1881. 

" Received of R G. Rolston, Heman Dowd, 
and Oren Root, Jr., Trustees Hannibal A St. 
Joseph Railroad Company, three million and 
ninety thousand dollars ^ on account of the 
statutory mortgage now held by the State of 
Missoun against said railroad. 

'* In tesumony whereof I have hereunto set 
my hand and affixed my seal of <^ce the day 

and year above. (Signed) 

Pull. B. Ohapfbll, 

" $8,090,000. TVeoiurer." 

rrhe State Tressurer*s Seal of offloe.] 
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At the flonetlmelie gaT6 to than the follow- 
ini^ certlflcile: 

««To Thomas T. Crittendon^ 

'% PhU E. Ohappell, Txeasorer of the State 
of Miflsoori, do hereby certify that R. G. Rol- 
•toD, Heman Dowd, aiid Oren Book Jr. , Tma- 
tees, have paid Into the treasory of the State 
of Missonri three millions and ninety thousand 
dollars (8.090.000), under the Act entitled <An 
Act to Frovide for Bedudng the Indebtedness 
of the 8tate»' approved February dO, 1866, on 
rAAoi acooont of the statatory mortgage the State 
l^vx J 1^^,^ against the Hannibal <fe St Joseph Bafl- 
road Onnpany. 

''Given under my hand this 20th day of 
June, 1881. 

''(Signet^ FhiL E. Ohappell, 

State treaturer,'* 

He refused to pal die certificate in any other 
form, although requested to do sol^ the Com- 
pany. 

No special proTlsion was made by the Com- 
pany for the payment of the interest which fell 
due January 1, 1882, and on such failure the 
Governor threatened to take measures for the 
enforcement of the lien which the State held 
under its statutory mortgages as upon a default 
bv the Company in the payment of interest 
l*hereupon the Trustees began this suit, on the 
6th of .January, 1882, which was at first against 
the Qoyemor aJono, to have him execute the 
assignment provided for by the Act of 1866. 
and also to enjoin him from selling the road 
under the statutory mortgage. On the flttng 
of the bill a temporary restraining order was 

S anted by the orcuit Judge. Afterwards, on 
, e lOUi of Felnruary, 1882, the court in session, 
ieing of opinion tliat the payment which had 
been made did not operate as a satisfaction of 
the obligation of the Company to the State un- 
der the Act of 1866, refused to grant a tempo- 
rary injunction, but did not pass further on 
the rifl^ts of the parties. RaUtan t. Oritten- 
dm, 10 Fed. Rep. 254; 8. 0. 9 McCrary, 882. 
The Company thereupon, to stop a sale by the 
Governor, paJd to the State the interest which 
fell due January 1, 1882, and the cause pro- 
ceeded without any injunction. Afterwards, 
on the 20th of March, an amended and snp^e- 
mental bill was filed, on leave of the court, l^ 
which Chappell, the Treasurer of State, and 
Walker, the Auditor, were added as piurties, 
and the Railroad Company alsc. The Govern- 
or and Auditor, with whom was united D. H. 
HcIntyTe,.were also proceeded against as Fund 
Commissioners of the State, so that, if neces- 
sary, a decree might be had for a return of the 
money which had been paid. In other respects 
the pr^er of the bill was not matenaUy 
changea. Answers and replications were filed 
and testimony taken. After hearing upon bill, 
answers, repucstion and proofs, a decree was 
14031 ^^e^^ September 15, 1882, to the effect that 
^ ^ the Trustees were entitled under the Act of 
1865 to an assignment by the Governor of the 
liens of the State upon payment to the Treasur- 
er of State of a sum of money which, together 
with that already paid, if it nad been applied 
and inyested withb a reasonable time in ac- 
cordance with the provisions of the Act of 
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March 26. 1881, would have indemnified the 
State against loss by reason of its obligation to 
pay interest on the bonds to the^ maturity; 
and " that the complainants were and are enti* 
tied to baye the saia $8,000,000, paid as afore- 
said to the said Treasurer of the State of Mis- 
souri, und^ the provisions of the afor^aid Act 
of February 20, 1865, applied and invested un- 
der and in accordance with the provisions of 
the said Act of March 26, 1881, to the pay- 
ment of the option bonds of the State of Mis- 
souri known as 5-20 bonds, as rapidly as they 
were subject to call and payment; and in the 
meantime, and until such bonds became sub- 
ject to call and payment or other portions of 
the state debt or interest thereon became due, 
to have the remaining and unapplied balance 
of the said moneys invested in Ixmds of the 
United States at the market rates, and when 
any portion of the said 5-20 bonds beoime or 
should become subject to call and payment, or 
any portion of the state debt or interest therecn 
became or should be subiect to redemption or 
payment, to have the said moneys applied from 
time to time to the redemption or payment 
tiiereof." 

The case was then referred to a master to 
ascertain and report "what sum, including the 
said $8,000,000, was necessary to indemnify 
the State as aforesaid, if the same were applied 
and invested as hereinbefore provided within 
reasonable time in the exercise of due diligence 

Sy the officers of the State after the 20th of 
une, 1881." In this decree the Governor was 
enloined from selling the road until a final 
Juogment in the cause. 

From the report of the master, it appears that 
after the order of the court refcarring the case, 
the state officers used $1,446,000 of the money 
that had been paid in by the Company, to take 
up and pay an equal amount of option and oth- 
er bonds of the State which might have been 
called in at different times before, while the 
money was in the treasury to the credit of the 
sinking fund. The remainder of the money 
was then invested, as it might have been be- 
fore, in state bonds and United States bonds, 
at rates which would yield an interest on the 
investment equal to 8 per cent per annum. 

The court oelow gave a decree finding the 
amount to be paid to the State before the Trus- 
tees could clum an assignment of the prior 
liens, calcuUted on the kmsis of iq>plying the 
payment' to taldnf up the bonds wmch nad 
D^ issued to the Company as they matured, 
and creditfaig the fund with6 per cent tntercst 
on the amount actually used to take op other 
bonds than those issued to the Company, at the 
rate of 6 per cent from the time It ought to 
have been so used, and on the remainder at the 
rate of 8 per cent per annum, which it was 
agreed was all that the investment that had 
been made in the purchase of state bonds and 
United States securities would prDduce. The 
amount thus found to be due was $476,049.27, 
and interest at the rate of 8 per cent per annum 
from May 11, 1888. 

The officers of the 'State claimed that the 
amount due should haye been ascertained by 
charging the Company with the face of the 
bon<u and interest to the date of thehr maturity, 
and orcditing it only with the amount invest^ 
ed and the interest thereon at the rate of 8 per 
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cent onto actoally used to take up the bondi 
for which the Odoipany was liable. 

Each of the paroea appealed from this de- 
cree. 

What the State did under the Acts of 1801 
and 1856 was to loan its credit to the Railroad 
Company. For this purpose it issued its bonds, 
with coupons for semi-annual interest attached. 
redeemaUe, pari at the end of twenty years and 
part at the end of thirty. These bonds were 
delivered to the Company to be disposed of to 
raise money to enable it to expedite and secure 
the completion of its railroad, and in this way 
the State incurred a liability for the Company, 
not only to pay the principal of the bonds to 
the holders thereof, but dsoto pay the interest 
semi-annually, at the rate of 6 per cent per an- 
num, on some for at least twenty years, and 
on others for thirty. The holder could not be 
required tbtake the principal and stop the in- 
terest until the State nad the right by the terms 
of the bond to pay the principal. This was 
the liability of the State to the holders of the 
bonds for Uie benefit of the Company; and the 
corresponding liability of the Company to the 
State was to proTide tne State with the means 
for the punctual payment of the interest as it 
matured during toe whole time the bonds had 
to run, and oithe principal when it feD due. 
The Company could no more require the State 
to teke the pnndpal before it became due, and 
stop interest thereafter, than the State could 
require the bondholders to do the same thing. 
The liability of the Company to the State was 
identical with that of tiie State to the bond- 
holders, for the duty of the Company was to 
make such prorision for the payment of both 
interest ana principal as would ''ezonerwte 
the treasury of the State from any adTances of 
A^oney for that purpose." 

This was the condition of the Uabili^of the 
parties to and for each other under the orif?- 
tnal statutes when that of February 90, 1866, 
was enacted, during the late Civil War, while 
the State was largely in default for interest on 
its debt, and when of necessity its securities 
were mueh depredated. The avowed purpose 
of the statute was, accordinff to its titie, to re- 
duce the indebtedness of theBtate, and it relat- 
ed only to the Hannibal and St Josfsph Com- 
emy, which was not in default for either the 
terest or the prindpal of the bonds it was 
bound to make proyisHNi for. That Company 
was authorized to raise money to get up the 
Uen on its property in favor of the State, and 
pass it over to the holders of the new security 
upon the faith of which the money was to be 

£}%. Sudi a transfer could be obtained by pay- 
g "Into the treasury of tiie State a sum of 
money equal in amount to all indebtedness due 
or ovdnff by said Company to the State, and 
all liabiUties incurred by the Stale byreason of 
havinff issued her bonds and loaned the same to 
said Company as a loan of the credit of tiie 
State, together with all interest that has and 
may, at the time when said payment shall be 
made, have accroed and renudn unpaid by said 
Company" (S 2), or by ddivering to the Treas- 
urer " any of the outstanding bonds of tiie State 
bearlnff no less than 6 per cent interest, or * * * 
unpaid coupcms thereof at their par value," 
amounting to "three millions of doDars and 
Interest;" fliat is to say, to the amount of the! 
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bonds issued to the Company by the Stale and 
the accrued interest thereon, which had not al- 
ready been paid by the Company. Sec. 8. This, 
as we construe toe statute, means that if pay- 
ment is made in money, and not in state bonds 
or coupons, it must be of an amount equal to 
the face value of the bonds issued to the Com- 
pany and the accrued interest thereon to the 
time of payment, toffcther with such further 
sum, if any, as would be necessary to enable 
the State to caned then, or within % reasonable 
time thereafter, $8,000,000 of its outstanding 
liabilities, bearing interest at the i -te of 6 per 
cent per annum. 

This, we think, is shown in many ways^ 
The avowed purpose of the Act was to reduce 
the debt of the State. This could not be done 
by a simple payment by the Company to the 
State of the anKnint of the bonds for which 
that Company was liable. To iwluce the debt 
there must be a payment by the State to its own 
creditors and an actual cancellation of its own 
obligations. As by accepting the money the 
State discharged the Company from all further 
obligation to provide for the payment of the 
prindpal or the interest of the bonds for which 
It had become bound, it was necessary, in order 
to save the State from loss in the transaction, 
that the payment by the Company should be 
enough ta enable the State to take up and can- 
ed an equal amount of its other inaebtednesa 
bearing the same rate of interest. The appar- 
rent object of the statute was to rdieve the 
State to some extent from its immediate em- 
barrassments. There was then exiting a past- 
due interest bearing debt in the shape of un- 
paid coupons, amountinff tomore than the face 
value of the bonds for wnidi the Company was 
liable, and if the payment had been made* at or 
about that time, the mon^ could have been 
used at once in discharging an equal amount of 
debt then due and unpaioT without loss to the 
Company or the State, hodkied at in the light 
of the surrounding circumstances, the statute 
appears like a plan l^ the State to get rdief to 
some extent from its present emn^rassments 
by an arrangement which woukL be equivalent 
to an issue oi new bonds, payable at the times r407l 
when those whidi had been lent to the Com- ^ ^ 
pany f dl due. Apparentiy the State was in no 
conoition to borrow at favorable rates upon its 
own credit, and so a scheme was devised by 
whidi the prior lien of the State upon the rail- 
road of this Company might be used for that 
purpose, without any actwd loss to the State 
and possibly with some advantage to the Com- 

ry, for uie Company was alfowed to make 
payment in any of the bonds or past-due 
coupons of the State bearing 6 per cent interest 
at thdr par value, and if these could be got at 
a discount the Company would be correspond- 
ing a seiner. 

Thus It appears that if the payment had been 
made at or near the time the statute was enact- 
ed, an equal amount of the interest-bearing 
debt of Uie State, which was immediatdy press- 
ing for payment, could have been taken up, and 
a cancellation of the obligations of the Com* 
pany secured. Bat no such payment was made, 
and the question now Is whether, sixteen years 
afterwaros, when the credit of the Stale had 
been reestablished without any he^ from the 
Company, and when all Its 6 per ont interest 
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bearing aecuriiics weie oommanding a bi^ 
premium, the payment of the same amount 
would produce the same effect so far as the 
Company was concerned. 

Under the Statute of 1865, as has already 
been seen, if payment was made in monev, it 
must be of a sum, in addition to the fiuse of the 
bonds, whidh would enable the State to take up 
and cancel an equal amount of its other 6 pc^ 
cent indebtedness then outstanding. Accord- 
hagl/f when the Comrany offered the amount 
of tne face of the bonds coxly, and interest, the 
state officers insisted upon more, and, the par- 
ties faOing to come to a satisfactoiy understand- 
ing on the subject, the whole matter was re- 
imed by the Govenior to the General Aasem- 
bly then in session. The Statute of Mivch 26, 
1^1, was the result of this reference, and, con- 
strued in connection with the drcimistances 
which surrounded its enactment, it may be 
looked upon as a direction to the state officers to 
take the money when offered by the Company 
and use it as fast as needed to pay the option 
bonds when they were called in, which must be 
done at the earliest possible moment, and in the 
redemption and pmnent of other state bonds as 

TAoai ^^? ^^ ^^^ Whateyer amount was not so 
l«uoj ^^^ ^ ^Q^ ^^ ^ ^ inyested and kept in- 

ycsted until it should afterwards be needed for 
that purpose. In this war the Act of 1865 was 
recognized as being still in force, with the ef- 
fect we have already given it, and the use of 
the money paid into the treasury l^ the Com- 
pany in taking up the 6 per cent bonds of the 
State, whether option bonds or others, was 
made to operate as adischorgeof the Company 
from all liability for the payment of either the 
principal or interest of an equal amount of 
the bonds which had been iBsued fbr its ben- 
efit. The Fund Commissioners were also re- 
quired to use the mon^y as fast as it was need- 
ed for the payment of ctuled or maturing bonds. 

With tJiis statute in force the Company paid 
and the state officers receiyed the money in 
question. There is some coi^ct of testimony 
as to what took place between Mr. Walker, the 
Auditor of State, and the officers of the Com- 
pany, in New York, in February, 1881, and 
also as to what occurred between the Company 
and the state officers when Uie payment was 
made in June of the same year; but we haye 
not deemed it necessaiy to ^ye either of these 
matters any considerable attenticm, because the 
officers of the State could only do what was 
authorized by the statutes which were enacted 
for the government of their conduct in the mat- 
ter, ana the rights of the parties depend alone 
upon the legal effect of those statutes. 

By tJie Constitution of Missouri, which went 
into effect in 1875, article X, section 14, it is 
made the du^ of the Legislature to leyy and 
collect annually a tax sufficient to pay the ac- 
cruing interest on the bonded debt of the State, 
and to reduce the principal thereof annually 
$250,000. This $250,000 & to be paid into and 
made a part of the sinking fund of the State. 
The tax thus provided for has hes^ regularly 
kvied and collected. 

From the report of the master it now appears 
that $1,446,000 of the money paid in by the 
Company was actually used by the Fund Com- 
missioners on or before the SSdof August, 1882, 
in taking up option and other bonds of the 
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State, and that if this sum had been actually 
applied for that purpose at the times when the 
bonds so taken up became subject to call or pay- 
ment, and the remainder of tne fund had oeen 
applied to taking up other bonds of the State 
as they became due and payable, after makins 
due allowance for the proper use of the $250,000 
constitutional sinking fund each year, including 
the year 1881 , it woula require a further payment 
by the Company, on the third day of October, 
lb82, of $158,646.46, to entitle the Company to 
a discharge of its liability to the State on ac- 
count of the bonds, and the Trustees to an as« 
signment of the liens of the State. It is con- 
ceded that the calculation of the master is right 
The only question is as to Uie correctness of the 
prindples on which it rests, and of this we are* 
satisfied. In passing the Ac^ of March 26, 1881, 
the State substantially said to this Company 
that any money it paid into the treasury under 
the Act of 1865 should be put into the sinking 
fund and used as soon as it was needed to meet 
the maturing debt of the State, and that in or- 
der to use it at the earliest possible moment idl 
option bonds should be called in and paid aa 
soon as it could be done according to law. In- 
asmuch as, before the Act of 1881 was passed, 
the State had by its Constitution made it imper- 
ative that a oertain amount should be nosed 
each year l^ taxation and paid into the sinking 
fund to be applied to the liquidation of the state 
debt, it is but right that this should be exhausted 
as f^ as available before the money of the Com- 
pany is used; but after that is exhansted the- 
statute made it the duty of the commissioners 
to use any other money there might be hi tbt 
fund to pay its bonds, whenever the right to- 
make such payment should be complete. The- 
State was not required to do this; but it did it, 
and the executive officers must govern them- 
selves accordingly. It may be true that if no 
such provision had been made, money might 
have been got by the State to take up such of 
its maturing bonds as could not be met by the 
accumulations of the annual contributions to- 
Uie sinking fund, out of the tax which the Con- 
stitution luid provided for that purpose, at a 
less rate of interest than 6 per cent, and thus a 
saving made; but this was for the consideration 
of the Legislature when it passed the statute, 
not for the state officers afterwards. The State 
had the right to pass the law,and when passed it 
was binding on those whose duty it was to obey. 

It was said, however, in argument, that if 
the Acts of 1865 and 1881 are construed in this 
way they are invalid because in conflict with 
the following provisions of the Missouri Con- 
stitution, wmcA went into effect November 80, 
1875: 

Article lY., sec. 60. "The General Assembly 
shall have no power to release or alienate the 
lien held bv the State upon any railroad, or in 
any wise cnange the tenor or meaning, or pass 
any Act explanatory thereof; but the same snail 
be enforced in accordance with the original 
terms upon which it was acquired." 

Sec. 51. "The General Assembly shall have 
no power to release or extinguish, or authorize 
the releasing or extinguishing, in whole or in 
part, the indebtedness, liability or obligation of 
any corporation or individual, to this State, or 
to any eaontj or other municipal corporation 
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The Sopieme Court of Miasouri did aay in 
State Y. Ohappea, 74 Mo. 885, a suit brought 
by these Trustees to compel the State Tr^ 
urer to give them a certificate of payment in 
the form required by the Act of 18o5 to enable 
them to get irom the Governor an assignment 
of the State's liens, that if the statutes required 
the acceptance of the $8,090,000 at the time it 
was oaia in full satisfaction of the liability of 
the Company to the State they were unconsti- 
ti](tionaI and void. But here the question is 
whether the same result must follow when the 
statutes are construed so as to require the pay- 
ment of a sum of money which wul enable the 
State to take up an equal amount of its other 
indebtedness bearinff an equal rate of interest, 
and we have no heoTtationm saying it does not. 
Section 60 deals with the lien, ana section 61 
with the "indebtedness, liability, or obUgatiop." 
The lien cannot be released or alienated until 
the debt is extinguished, and the debt cannot 
be released or eznnguished except in the man- 
ner contemplated by the law under which it 
was created, or by something legally equiva- 
lent. Here there is a payment of the obligation 
in advance of its maturity, with a view to the 
use of the money so paid oy the State in taking 
up other debts at their maturity for which no 
other provision has been made. This is, in our 
opinion, the legal equivalent of a payment of 
the liability of the Company In accordance with 
the original terms on which it was created. 
By the Acta under which the payment was 
made the money was appropriated for use in 
this particular way. In the meantime it was 
to be kept invested until that use could be 
made, the Company indemnifying the State 
against its liability for interest in the mean- 
time. A statute having such an effect violates 
neither the letter nor this spirit of the Constitu- 
tion, which was no doubt mtended, as was said 
by the Supreme Court of Ifissouri in the case 
Just dted, to prevent the "frittering away" and 
" extinguishment " of " the liens held by the 
State on railroads " without payment in full. 
The payment in this case in the way which the 
statutes contemplate will be the complete legal 
equivalent of such a "payment in full." 

It is next contended that this suit cannot be 
maintained because it is in its effect a suit against 
the Htate, which is prohibited by the Eleventh 
Amendment of the Constitution of the United 
States, and I/miHana v. Jumd, 107 U. S. 711 
m :4i8]. Is cited in sujpport of this position. 
But this case is entirely different from that. 
There the effort was to compel astate officer to 
do what a statute prohibited him fitmi doing. 
Here the suit is to get a state officer to do what 
a statate requires of him. The litigation is 
with the officer, not the State. C The law makes 
it his duty to assign the liens in question to the 
Trustees ndien they make a certain payment 
The Trustees daim they have made this pay- 
ment. The officer says they have not, and tnere 
is no controversy about hu duty if they have. 
The only inquiry is, therefore, as to the fact of 
a payment according to theremjirementsof the 
law. If it has been made, theTrustees are en- 
titled to their decree. If it has not, adecreein 
their favor, as the case now stands, must be 
denied, bat as the parties are all before the 
court, and the suit is in eqid^, it may be re- 
tained 80 as to determine what the Trustees 
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must do in order to fulfill the law, and under 
what circumstances the Qovemor can be com- 
pelled to execute the assignment which has 
been provided for. 

The decree of the circuit court is reversed, 
so far as it fixed the amount to be paid to get 
an assiffnment of the lien, and the cause re- 
manded with instructions to strike out the sum 
of 1476,049.47, with faiterest from May 11, 1888. 
as the amount found due, and insert in lieu 
thereof $168,646.46, and interest at the rate of 
8 per cent per annum from October 8, 1883. 
In all other respects the decree is affirmed, each 
party to nay its own costs in Uiis court, the ex- 
penses or printing the record and the fees of 
the derk for sup^vision to be taxed one half 
to each. 

Mr. Juitiee filatehford took no part in the 
decision of this case. 
Tmeoopj. Test: 

James H. MoKenney, Clerk, Sop. Oonrti U. fiL 
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UNITBD STATES, IV* 

RAMON ARJONA. 

(Bee 8. a Beporter*s ed. 47^480.) 

OounteffHtinq foreign eeeuritiee—power and 
duty cf Umtea SUUee to puniah—etatute need 
not dedare ofenee to be agaimt law qf nations. 

1. The United States has the power and It to its 
dut/ to prevent and punish the oounterfelting, 
within its iurl9diotloii« of the notes, bonds and other 
securities issued hy foreign governments or under 
their authority. 

S. In a statute enacted to deflne and punish an 
offense against the lawof nations, sooh ofTense need 
not be deoUued to be '*an offense against the law 
of nations.** 

[No. 1100.1 
Submitted Jan. S,JS87. Decided March 7. 1S87. 

N a certificate of division of opinion hetween 

the Judges of the Ohncuit Court of the United 

States for £e Southern District of New York. 

The history and facts appear in the opinion 
of the court. 

Mr. A* H. Garland* Attp-Gen., tot plaint* 
iff. 

Meeere, Gmovge W. WlnMte and An- 
guetne A. Levex, for defenoant: 

Within the scope of itspowers as enumerated 
and defined within the Constitution, the Gov- 
ernment of the United States is supreme, but 
beyond them it has no existenoe. 

IT. & Y.0rv4ktkank,9SiV. S. 548, 548(28:588, 
500). 

"Every valid Aet of Congress must find in 
the Con^tution some wairantforits passage." 

U. S. V. Harrii, 106 U. S. 028 (27d»0): Mar^ 
tin V. Huwter'e Lenee, 14 U. S. 1 Wheat 804 
4:97); M'OuUoeh Y. Md. 17 U. S. 4 Wheat 816 
4:579); Gibbone ▼. 0gden,2!i U. S. 9 Wheat 1 
6:28); U. 8. v. Beeee, 92 U. S. 214J»3:568). 

The counterfeiting, within the United States, 
of a note of a foreign corporation, cannot.be 
constitutionally made by Congress an offense 
against the law of nations. The discretion 
given to Congress to define and punish offenses 
against the law of nations is limited to those 
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offeoMt which are legitimately indaded within 
Uiatlaw. 

Kent, Intemat Law, Dr. Abdj's notes, Lond. 
1886, 445. See also it: 8. y. FtUmer, 16 U. S. 
8 AVheat. 642 (4:480); IT, 8. ▼. Firata, 18 U. 8. 
5 Wheat. 184. 185 (5:64). 

The obligations of the law of nations do not 
include the offenses charged in this indictment 
The offenses are the counterfeiting of a private 
obligation of a private institution. 

The definition of "mongr" or * *bills of credit," 
as used in the Federal Constitutibn, means a 
paper issued by the sovereign power, containing 
a pledge of its faith and designed to circulate 
as money. 

lirueoeY. Bank qf EefUtieky.WTJ. 8.11 Tet. 
257 (9:709); Oraig Y. M%Mimn,2& U. S. 4 Pet 
410 (7:908). 

A political division of a country like a f ed- 
enil State or a county cannot have, as to a for- 
eign sovemment, anv element of sovereignty 
lo be mfrlnged. Still less can such be the case 
with respect to a private corporation created by 
such a political division. 

The "law of nations*' referred to in the Con- 
stitution is confined to those acts committed by 
one Nation, or its citizens, by which the rights 
of another Nation are injured. 

Wheat. International Law, p. 14; Yattel, 
Droit des C^ens, liv. 2. chap. 6, g§ 71, 72. 

The definitions of the following writers, 
though differing materially in the language em- 
ployol, all unite in limiting the function of in- 
ternational law to a violation of some principle 
of sovereignty: 

Pinheiro Ferreira Cours, t U., pte. 1, g 2, art 
1, § 1; Felix, tit PreUm, chap. 1, k; 1; (Jrtolan, 
Regies, 1. 1 . p. 54; Halleck, chap. 2, § 1 ; Heffter, 
g 1; Hautefeuille Des Droits, «t 1, p. 8; Martens, 
JPrecis. g 2; Wolff, Jus. Gent proleg. g 2; Man- 
ning, pp. 2, 8; Poison, sea 1, §1; Kiaber Droit; 
Canchy. Int 8 1; PhiUimore, Com. Vol. 1,J9; 
Riguefine, Lib. 1, tit 1, sec. 1, chap. 1 ; Qto- 
tins, Le Droit, proleg. § 1; Wildman, Vol. 1, p. 
1; Fiore, Nouv. Droit Int 55; Savigny, Systeme, 
Mv. 1, chap. 2, § 6 

[4S0] ^r, Chirf Justice Waite delivered the opin- 
ion of the court: 

This is an indictment'containing three counts 
against Ramon Arjona, for violations of sec- 
tions 8 and 6 of the Act of May 16, 1884, chap. 
62, 23 Stat at L. 22, "To prevent and punish 
the counterfeiting within the United States of 
notes, bonds and other securities of foreign 'gov- 
ernments." The first and second counts were 
found under section 6 of the statute, and the 
third under section 8. 

The statute makes the following things crim- 
inal: 

1. Sec. 1. ForginjBp or counterfeiting within 
the United States, with intent to defraud, "any 
bond, certificate, obligation, or other security 
of any foreign government, issued or put forth 
under the authority of such foreig;n govern- 
ment, or any treasury note, bill or promise to 

Giy issued by such foreign government, and 
tended to curculate as money, either by law, 
order, or decree of such foreign government" 

2. Sec. 2. Knowingly, and with intent tode- 
[481] fraud, utterine, passing or puttinj; off in pay- 
ment or negouatlon, ^thin the United States, 



any forged or counterfeit bonds, etc, sach ai 
are described in section 1. 

8. Sec. 8. Falsely making, forging or coun- 
terfeiting within the United States, with intent 
to defraud, or knowingly assisting therein, "any 
bonk note or bill issued by a banker other cor- 
poration of any foreign country, and intended 
by the law or usage of such foreign country to 
circulate as money, such bank or corporation 
being authorized by the laws of such country." 

4. Sec. 4. Knowinglv -uttering, passing, put- 
ting off or tendering in payment, witmn the 
United States, with intent to defraud, any such 
false or counterfeited bank note or bill as is 
mentioned in section 8, whether forged or coun- 
terfeited in the United States or not 

5. Sec. 5. Having in possession any forged 
or counterfeit instruments mentioned in the 
preceding sections, with intent to utter, pass, 
or put them off, or to deliver them to others, 
with the intent that they nay be uttered or 
passed. 

6. Sec. 6. EEavine in possession " any plate, 
or any part thereof, from which has been printed 
or may be printed any counterfeit note^ bond, 
obligation , or other security, in whole or m part, 
of any foreign government, bank, or corpora- 
tion, except oy fiiwful authority;" or using such 
plate, or knowingly permitting or suffering 
"the same to be used, in counterfeiting such 
foreign obligations, or any part thereof:" or 
engraving, or causing or procuring to be en- 
graved, or assisting " in engraving, anv plate 
m the likeness or similitude of any pfate de- 
signed for the printing of the genuine issues of 
the obligations of any foreign government, 
bank, or corporation;" or printing, photograph- 
ing, or in any other manner makmg, execut- 
ing, or selling, or causing " to be printed, pho- 
tographed, imide, executed, or sold," or aiding 
" m printing, photographing, making, execu^ 
ing. or selling any engraving, photograph, print 
or impression in the likeness of any genuine 
note, Dond, obligation or other security, or any 
part thereof, of any forei^ government, bank, 
or corporation;" or bringing " into the United 
States ♦ ♦ ♦ any counterfeit plate, engrav- 
ing, photograph, prmt or other impressions of 
the notes, bonds, obligations or other securities 
of any foreign government, bank, or corpora- 
tion.'^ 

The first count of the indictment charges Ar- 
jona with having "in his control and custody 
a certain metallic plate from which there might 
then and there be printed in part a counterfeit 
note in the likeness and similitude in part of 
the notes theretofore issued by a foreign bank; 
to wit, the bank known as £1 Banco del Estado 
de Bolivar, which said bank was then and there 
a bank authorized by the laws of a foreign 
State; to wit the State of Bolivar; said State 
being then and there one of the States of the 
United States of Colombia." 

In the second count, he is charged with hav- 
ing caused and procured " to be engraved a cer- 
tain metallic plate in the likeness and similitude 
of a plate designated for the printing of the 
eenume issues of the obligations of a foreip^n 
bank, that is to say, of the bank notes of the 
bank known as El Banco de Estado de Bolivar, 
the same being then and there a bank authoi 
iz^ by the laws of a foreign State; to wit the 
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State of Bollyar, said State being then and Uiere 
one of the States of the United States of Co- 
lumbia." 

In the third count, the charge is that he, "un* 
lawfully and with intent to £fraud, did cause 
and procure to be falsely made a certain note 
in the similitude and resemblance of the notes 
theretofore issued bv a bank of a foreign coun- 
try; to wit, the bank known as El Banco del 
Estado de Bolivar, the same being then and 
there a bank authorized by the laws of one of 
the States of the United States of Colombia, 
that is to say, tbe State of Bolivar, and the notes 
issued bv the said bank being then and bv the 
usage of the said State of K>livar intended to 
circulate as money." 

To this indictment a demurrer was filed, and 
the Judges holding the court have certified that 
at the hearinff the following questions arose, 
upon which their opinio ms were opposed: 

1. Whether the third section of tne statute Is 
constitutional. 

2. Whether the sixth section is constitutional 
so far as it relates to *' foreign banks ^d cor- 
porations." 

8. Whether the counterfeiting within the 
United States of the notes of a foreign bank or 
corporation can be constitutionally made by 
Congress an offense against the law of nations. 

4. Whether the obligations of the law of na- 
1 483] tions, as referred to in the Constitution of the 
United States, include the punishment of coun- 
terfeiting the notes of a foreign bank or corpo- 
ration, or of having in possession a plate from 
which may be printed counterfeits of the notes 
of f oreiCT banks or corporations, as mentioned 
in the third and sixth sections. " unless it ap- 
pear or is alleged in the indictment that the 
notes of said foreign bank or corporation are 
the notes or money of issue of a foreign gov- 
ernment, prince, potentate, state, or power." 

6. Whether, if there is power to "so define 
the law of nations" as to include the offenses 
mentioned in the third and sixth sections, it is 
not necessary, in order " to define " the offense, 
that it be declared in the statute itself "to be 
an offense against the law of nations." 

6. Whether the indictment is sufficient in 
law. 

The fourth of the questions thus stated em- 
braces the 4lh, 6th, 6th, 7th and 8th of those 
certified, and the fifth embraces the 9th and 
10th. 

Congress has power to make all laws which 
shall be necessary and proper to carry into ex- 
ecution the powers vested bt the Constitution 
in the Qovemment of the United States, article 
I, section 8, clause 18; and the Qovemment of 
the United States has been vested exclusively 
with the power of representing the Nation In 
all its intercourse with foreign countries. It 
alone can "regulate commerce with foreign 
Nations," article I, section 8, clause 8; msle 
treaties, and appoint ambassadors ana other 
public ministers and consuls. Art IL § 2, 
ckuse 2. A State is expressly prohibited from 
entering into any "treaty, allhmce, or confed- 
eration." Art. I, % 10, clause 1. Thus all of- 
ficial intercourse between a State and foreign 
Nations is prevented, and exdusive authority 
for that purpose given to the United States. 
The Natl^ial Qovemment is In this way made 
responsible to foreign Nations for all violations 
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by the United States of their international ob- 
ligations, and because of this Congress la ex- 
pressly authorized " to define and punish * * « 
offenses against the law of nations." Art I, 
% 8, clause 10. 

The law of nations requires every national 
government to use " due diligence " to prevent 
a wrong being done within its own dominion to 
another Nation with which it is at peace, or to 
the people thereof; and because of this the ob- 
liffauon of one Nation to punish those who, 
within its own jurisdiction, counterfeit the 
money of another Nation has long been recog- 
nized. Yattel, in his Law of Nations, whicn 
was first printed at Neuchfttel in 1768, and was 
translated into English and published In En- 
gland in 1760, uses this language: '* From the 
principles thus laid down, it is easy to conclude 
that if one Nation counterfeits the money of 
another, or if she allows and protects false coin- 
ers who presume to do It, she does that Nation 
an injury." When this was written money 
was the chief thing of this kind that needed pro- 
tection, but still it was added: "There ia 
another custom more modem, and of no less 
use to commerce than the establishment of coin; 
namely, exchange, or the traffic of bankers, by 
means of which a merchant remits immense 
sums from one end of the world to the other, 
at very trifling expense, and, if be pleases, wiUi- 
out risk. For the same reason that Sovereigns 
are obliged to protect commerce, they are 
obliged to support this custom, by good laws, 
in wnich every merchant, whether citizen or 
foreigner, may find security. In general, it ia 
equafiy the interest and duty of every Nation 
to have wise and equitable commercial laws ce- 
tablishcd in the country." Yattel, Law of Na- 
tions, PhiL ed., 1876, Dook I, chap. 10, pp. 46» 
47. In a note by Mr. Chit^ in his London 
edition of 1884 it is said: " This Is a sound 
principle, which ought to be extended so as to 
deny effect to any fraud upon a foreign Natioo 
or its subjecti." Id. 47, note 60. 

This rule was established for the protectioii 
of Nations In their intercourse with each othec^ 
If there were no such intercourse, it would be e 
matter of no special moment to one Nation thai 
its money was counterfeited in another. Ite 
own people could not be defrauded if the fslae 
coin did not come among them; and Its own 
sovereignty would not be violated if the coun- 
terfeit could not under any circumstances be 
Duuie to take the place of the trae money. But 
national intercourse includes commercial inter- 
course between the people of different Nationa. 
It is as much the duty of a Nation to protect 
such an intercourse as it Is any other, and thai 
is what Yattel meant when he said: " For the 
same reason that Sovereigns aie obliged to pro- 
tect commerce, they are obliged to support this 
custom; " " namely, exchange, or the traffic ol 
bankers, by means of which a merchant remiti 
immense sums from one end of the worid to 
the other," " by good laws. In which every 
merchant, whether cMien. or foreigner, maj 
find security." 

In the time of Yattel certificates of the pub> 
lie debt of a Nation, government bonds, and 
other government securities, were rarely seen 
In any other country than that in which they 
were put out Banks of Issue were not so com- 
mon as to need 'special protection for them 
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■elves or the public against forgers and coon- 
terfeiters elsewhere than at home; and the great 
corporationfL now so numerous and so impor- 
tant, established by public authority for the pro- 
motion of public enterprises, were almost un- 
known, and certainly uiey had not got to be 
extensive borrowers of money wherever it could 
be had, at home or abroad, on the faith of their 
guan public securities.. Now, however, the 
amount of national and corporate debt and of 
corporate property represented by bonds, cer* 
tificates,' notes, bills and other forms of com- 
mercial securities, which are bought and sold 
in aU the money markets of the world, both in 
and out of the country under whose authority 
th^ were created. It something enormous. 

[486] ouch being the case, it is easy to see that the 
same princimes that developed, when it became 
necessary, the rule of national conduct which 
was intended to prevent, as far as might be, 
the counterfeiting of the money of one nation 
witMn the domimon of another, and which, in 
the opinion of so eminent a publicist as Yattel, 
could be applied to the foreign exchange of 
bankers, may with Just propriety be extended 
to the protection of this more recent custom 
among bankers of dealing in foreign securities, 
whether national or corporate, which have 
been put out under the sanction of public au- 
thori^ at home, and sent abroad as the subjects 
of trade and commerce. And especiallv is this 
so of bank notes and buik bills issued under 
the authority of law. which, from their very 
nature, enter into andf form part of the circu- 
lating medium of exchange — the money— of a 
country. Under such circumstances, every 
Nation has not only the right to require the 
protection, as far as possible, of its own credit 
abroad against fraud, but the banks and other 
great commercial corporations which have been 
created within its own -jurisdiction for the ad- 
vancement of the public good may call on it to 
see that their interests are not neglected bv a 
foreign government to whose dominion tb^ 
have, in the lawful prosecution of their bun- 
ness, become to some extent subjected. 

No nation can be more interested in this ques- 
tion than the United States. Their money is 
practically composed at treasury notes or cer- 
tificates issued by themselves, or of bank biUa 
Issued by banks created under their authority 
and subject to their control Their own secu- 
rities, and those of the States, the cities, and 
the public corporations, whose interests abroad 
they alone have the power to guard a«dnstfor- 
ei^ national neglect, are found on tSie in the 
pnndpal money markets of Europe. If these 
securities, wheuier national, munfdpal, or cor- 
porate, are forged and coimterfeited with im- 
punity at the places where they are sold, It is 
easy to see that a great wrong will be done to 
the United States and their people. Any un- 
certainty aboat the genuineness of the security 
necessarily depreciates its value as a merchant- 
able commodity; and against this, international 

[4871 ^™^^ requires that national protection shall, 
as far as possible, be afforded. If there is neg- 
lect in that, the tJnlted States may, with pro- 
priety, call on the proper government to pro- 
vide for the punishment of such an offense, and 
thus secure tne restraining influences of a fear 
of the consequences of wrongdoing. A re- 
fusal may not, perhaps, furnish suffldent cause 
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for war, but It would certainly give Just ground 
of complaint, and thus disturb that harmony 
between the governments which each is bound 
to cultivate and promote. 

But if the United States can require this of 
another, that other m^ require it of them, be- 
cause international obligations are of necessity 
redprocal in their nature. The right, if it ex- 
ists at all, is ffiven bv the law of nations; and 
what is law far one Is, under the same circum- 
stances, law for the other. A right secured hv 
the law of nations to a nation or its people, is 
one the United States as the representatives of 
this nation are bound to protect. Consequent* 
ly, a law which is necessary and proper to af* 
ford this protection Is one that Conn-ess may 
enact, because it is one that is needed to cany 
into execution a power conferred bv the Con* 
stitution on the Qovemment of the United 
States exclusively. There is no authoritv in 
the United States to require tiie passage ana en* 
forcement of such a law by the States. There- 
fore, the United States must have the power to 
pass it and enforce it themselves, or be unable 
to perform a duty which they may owe to an- 
other Nation, and wiiichthe law of nations has 
imposed on them as part of their international 
obligations. This, however, does not prevent 
a State from providing for the punishment of 
the same thing, for here, as in the case of coun- 
terf dting the coin, of the United States, the act 
may be an offense against the authority of a 
State as well as that of the United States. 

Again, our own people may be dealers at 
home in the public or ^c/an* public securities of 
a foreign government, or of fordgn banks or 
corporations, brought here in the course of our 
commerce with foreign Nations, or sent here 
from abroad for sale in the money markets of 
this country. As such they enter mto and form 
part of the fordgn commerce of the country. 
If such securities can be counterf dted here with 
impunity, our own people may be made to suf* 
fer by a wrong done whidi affects a business 
that has been expressly plaoed by the Constitu- 
tion under the protection of the Qovemment of 
the United States. 

It remains only to consider those questions 
which present the point whether, in enacting a 
statute to define and punish an offense against 
the law of nations, it is necessary, in order "to 
define" the offense, that it be aedared in the 
statute itself to be " an offense against the law 
of nations.'' This statute defines the offense, 
and if the thing made punishable la one whidi 
the United States are required by thdr Interna* 
tional obligations to use due diligence to pre- 
vent, it is an offense against the law of nations. 
Sudi bdnff the case, mere Is no more need of 
declaring m the statute that it Is such an of* 
fense th^ there would be In any other crimi- 
nal statute to dedue that it wasenacted to car- 
ry into execution any other particular power 
vested by the Constitution in the Government 
of the United States. Whether the offense as 
defined is an offense against the law of nations 
depends on the thing done, not on any declara- 
tion to that effect by Congrass. As has already 
been seen, it was incumbent on the United 
States as a Nation to use due diligence to pre- 
vent any iniury to another nation or its people 
by counterfdnng its money, or its public or 
^juati imblic secmities. This statute was en* 
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acted as a neans to that end, that is to say, as 
a means of performing a duty which had been 
cast on the United States by the law of nations; 
and it was clearly appropnate le^slation for 
that purpose. Upon its face, therefore, it de- 
fines an offense against the law of nations as 
clearly as if Congress had in express terms so 
declared. Criminal statutes passed for enforc- 
ing and preserving the neutral relations of the 
United States wiu other nations were passed 
by Congress at a very early date: June 5, 1794, 
chap. 50, 1 Stat at L. 881; June 14, 1797, chap. 
1, 1 Stat, at L. 680; March 8, 1817, chap. 68, 8 
Stat, at L. 870; April 20, 1818, 8 Stat, at L.447; 
and those now in force are found in title LXVH 
of the Revised Statutes. These all rest on the 
same power of Congress that is here invoked, 
and it has never been supposed they were in- 
valid because they did not expressly declare 
that the offenses there defined were offenses 
against the law of nations. 

If there is anything more in the eleventh 
question certified than has been already disposed 
of in answering the others, it is too broad and 
ind^nite for our consideration under the rules 
which haye been long established regulating 
the practice on a certificate of division. 

Jm the questions certified, except the eieventh, 
ore answered in the oMrmative, and as to thai 
no special ansioer toilTbe made, 

Trueoopy, Test: 

James H. MoKemiej, dark, Sup. Ooort, U. 8. 



CHICAGO, BURLINGTON AND KANSAS 

CITY RAILROAD COMPANY, F^, in 

Err,, 

«. 

STATB OF MISSOURI, eas ra. John F. 

GxTFFBT, Collector of Revenue of Putkah 

OouNTt. 

(Bee 8. 01 B^porterHi ed. fiSQ-^m.) 

Chnsdtutiondl law — railroads— -immunity f^wn 
taxation must be dear-^^onstruction €f stat- 
ute, 

1. An immunity from state taxation wlU not be 
recognized unless granted in terms too plain to be 
mistaken. 

2, A bnlnch railroad oonstraoted under the Mis- 
souri Act of March 21, 1S68, providing for the con- 
struction of branches, bj the Bt. Joseph and Iowa 
Railroad Company, which should be for most pur- 
poses independent lines, is not entitled to Immunity 
from state and county taxation und^r the charter 
of 1857, of said company. 

[No. 1244.1 
Argued Jan. 3, 1S87. Bedded March 7, IS87, 

Fr ERROR to the Supreme Court of the State 
of Missouri. JJflrmed, 

The history and facts of the case appear in 
the opinion of the court. 

Hessrs, Jeff. Chandler and L. T. Hatfield, 
for plaintiff in error. 

Messrs, John P. Butlert B, O, Boone, AUu- 
Gen. cf Missouri, and 8, P. Euston, for defend- 
ant in error: 

The immunity from taxation can only be 
conferred when dearly authorized by leg^lation. 
Unless so d^rly authorized it is held to be an 
immunity personal to the company on which it 
Is conferred and incapable of transfer. The 
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languase authorizing the mortgage only au- 
thorizea a mortgage of the property and fran- 
chises. Immunity from taxation is not thereby 
described 

Morgan y. Zo. 98 U. S. 228 (28: 861); Louis- 
ffiOe dk Hr, R, R, Co, y. Palmes, 109 U. 8. 244 
(27: 922); Memphis d L, R, R, Co. y. R. R, 
Comrs, 112 U. S. 617(28: 840); TraskY. Maguire, 
85 U. S. 18 Wall. 891 (21: 938); Wilson v. 
Gaines, 108 U. S. 417 (26: 401): Arkansas R.R, 
Co, y. Berry, 41 Ark. 486; State y. Sherman, 
22 Ohio St. 411. 

When the Legislature cannot by law exempt 
a railroad from taxation, it cannot authorize a 
transfer by one company to another of the right 
of exemption. 

Louisville dk 2f. R, R, Co, y. Palmes, supra. 

Elijah Smith could not purchase this im- 
munity and then convey it to the plaintiff in 
error. That would be equivalent to creating a 
new corporation with an exemption then pro- 
hibited by the Constitution of the State. 

Memphis dbL. R,R, Co, y. R, R. Comrs, 112 
U. S. 609 (28: 887); Own y, R R. Co. SB Mo. 
454; Const Mo. 1865 ; Campbell y. B. R, Co. 
28 Ohio St. 16a 

Mr. Justice Harlan delivered the opinion of 
the court: 

The Judj^ent which this writ of error brinj;a 
up for review afiQrms the liability to taxation, 
in Missouri, for state aod county purposes, of 
what was formerly known as the Central North 
Missouii Branch of the St Joseph and Iowa 
Railroad, more recently named the Linneut 
Branch of the Burlington and Southwestern 
Railway Company, and now owned by the 
Chicago, Burlington and Kansas City Railroad 
Company, a corporation organized under the 
laws of Missouri. The latter Company claims 
to have succeeded to all the rights, privileges 
and immunities granted to the St. Joseph and 
Iowa Railroad Cx>mpany in its charter of 1857, 
among which was an exemption of its stock 
from taxation for ''state and county" purposes. 
As the construction which the Supreme Court 
of Missouri places upon certain legislnUoo, 
enacted after the charter of the St Joseph nod 
Iowa Railroad Company waa grants, is incoo- 
sistent with the exemption claimed, the coo- 
th)lling question on this writ of error is whether 
the local statutes, as interpreted and applied by 
that court, impair the obligation of any contract 
which tbe company had with the State and 
thereby deprive its successor, the plaintiff in 
error, of any rights secured by the Cfonstitution 
of the United States. 

That question mainly depends upon tbe con- 
struction of an Act of the General Assembly cf 
Missouri, entitled "An Act to Aid in the Build- 
ing of Branch Railroads in the State of Mis- 
souri," approved March 21, 1868. 

That Act took effect from its passage, and is 
as follows : 

"1. Any railroad company in this State au- 
thorized by law to build branches, and wishing 
to avail themselves of the provisions of this Act, 
shall, by its board of directors, pass, and cause 
to be entered upon its records, a resolution set- 
ting forth such desire, and designating the 
name under which such branch shall be miilt, 
its point of intersection with its main line and 
general course, a certified copy of which res- 
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olutidD shaU be filed with the Secretary of 
State; after which they shall he governed by the 
provisioDS of this Act. 

"2. Wheneyer any such railroad company 
shall undertake the construction of a bianch 
designated as provided in the first section of 
this Act, they shall receive donations or sub- 
scriptions to stock to aid its construction in the 
name of such branch, which shall be expressed 
in the certificate of stock issued; the cost and 
expenses of constructing and operating such 
branch shall be kept separate and distinct from 
expenses on the main Une; they may borrow 
money and issue bonds secured by mortgage on 
such branch road to aid in its construction, and, 
in general, may operate, lease, sell or consoli- 
date wiUi any connecting road, distinct and 
separate from their main une, and in any other 
way, may manage or dispose of such branch, 
as by law they may be authorized with refer- 
ence to their main line, and separate there- 
from. 

"8. A^y branch road so constructed shall 
not be hofden for any debt, lien or liability of 
the main line; nor shall the main line' be 
h olden for any debt, lien or liabilit^f of 
such branch. Any dividends of profits arisine 
out of tibe business of such branch road shall 
1c divided among the stockholders in said 
l< ranch; and in all respects the interest of the 
stockholders in the branch shall be kept sepa- 
rate and distinct from the interests of the stock- 
holders in the main line. 

"4. The holders of stock in any railroad 
company which was subscribed in aid of the 
construction of a branch road, according to the 
provisions of this Act, shall have the same 
rights as other stockholders in the company in 
the choice of ofiScers: but in all matters directly 
and specially affecting the interests of such 
branch road the stockholders in such branch 
578] shall control, and, for such purpose, the direct- 
ors, under their by-laws^ may, or on the peti- 
tion of parties representing one tenth of ^ch 
stock shall, call a meeting of the stockholders 
in such branch, setting forth the object of such 
meeting; and at any such meeting such stock- 
holders may instruct the board of directors in 
all matters relating especially to their interests, 
and they shall be governed by such instructions, 
if not inconsistent with Uie Laws of the State 
and the powers of such company." Laws Mo. 
1868, p. 90. 

The branch road in question was constructed 
under the provisions of that statute. That 
fact distinctly appears from the preamble and 
resolutions adoptea by the board of directors of 
the St. Joseph and Iowa Railroad Compny, 
%3Iardi'25, 1871 (a certified copy thereof being 
filed April 19, 1871, in the office of the Secre- 
tary of State of Missouri), and expressly statine 
the purpose of the company to avail itself of 
the provisions of the Act of 1868 in building 
this branch road. 

The statute, it will be observed, does not ex- 
empt from taxation stock subscribed in aid of 
the construction of the branch roads for which 
it makes provision. But as it applies to rail- 
road companies "authorized by law to build 
branches,' and as the St Joseph and Iowa 
Railroad Company was authorized by its 
charter of 1857 to build such branch roads as it 
deemed proper (State, ex rel., etc. v. County 
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Qmrt qf Sullivan Oo. 51 Mo. 523, 581), it is con- 
tended that the exemption, by the company's 
original charter, of its stock from taxation for 
state and county purposes, extends to stock sub- 
scribed in the name and exclusively for the 
benefit of the branch road constructed under 
the Act of 1868. 

When that statute was passed, the Constitu- 
tion of Missouri of 1865 declared that '* No 
property, real or personal, shall be exempt from 
taxation, except such as may be used exclus- 
ively for public schools, and such as may belong 
to the United States, to this State, to counties, 
or to municipal corporations withJ!4 this State." 
Art 12, sec. 16. 

As, perhaps, every railroad comi>any, organ- 
ized under the laws of the State prior to the 
adoption of the Constitution of- 1865, had 
^neral authority to construct branch roads, it 
IS clear that the construction of the Act of 1868, 
for which the appellant contends, cannot be 
accepted, except upon the theory that the Legis- 
lature intended to evade the constitutional 
inhibition upon exemptions of property from 
taxation; for it is plain, from the provisions of 
the Act of 1868, that the roads which it au- 
thorized to be built, although called branch 
roads, are, for all purposes of separate owner- 
ship and management, independent lines, quite 
as oistinct from the main lines as if constructed 
and operated by other and different corpora- 
tions. Such provisions as are to be found in 
that statute are rarely ever found in legislative 
enactments. An analysis of them shows that 
any '^branch" road constructed under it must 
be designated by the name under which it is 
built; donations and subscriptions in aid of it 
must be received in that name; the cost of con- 
struction and management must be kept sepa- 
rate and distinct from expenses incurred on the 
main line; money may be borrowed and bonds 
issued secured by mortgage on the branch only; 
the branch road, may be sold, operated, leased 
or consolidated with any connecting road of 
another cori)oration, or disposed of separately 
from the main line; it is liable only for its own 
debts, and not for those of the main Une; prof- 
its arising out of the business of such branch 
road can be divided only amongits stockholders, 
and their interests are to be kept distinct from 
those of the stockholders of the main line; and 
the board of directors of the company owning 
the main line are re<)uired, in all matters relat- 
ing especially to the mterests of the stockholders 
of the branch road, to follow all instructions 
given by the latter, without regard to their 
effect upon the main line. In other words, the 
stockholders of a branch road constructed unde** 
the Act of 1868 constitute, in effect, a separate 
or^nization, having no connection whatever 
with the stockholders of the main line, except 
that the main line and the branch road are, for 
purposes of convenience, managed by the same 
lx)ard of directors. It may be conceded, for all 
the purposes of this case, that if the St. Joseph 
and Iowa Railroad Company, pr the Company 
which succeeded to its rights, privileges and 
immunities, had built a branch road under the 
charter of 1857, it could, in respect to that 
branch, have stood upon the exemption con- 
tained in its charter. Any stock imed by it 
and sold to aid in Uie construction of such a 
branch road would, in that case, have been on 
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the nme toodog in ill respecta as other itock 
It m&7 luTfl Imud ; and ilA main and branch 
lines would have been parts of the tame Byatem, 
controlled h; the board of directon as they 
deemed proper. But the company elected not 
to adopt that course, for the reofion, perhaps, 
that it could not, ia that mode, have raised the 
mooe; nccessaiy to buUd a branch road. In 
the condttloQ in vbich all the railroads of Mls- 
■ouii were left by the civil war, it would have 
t>een difficult to raise money to build branch 
roads, if their future was to be endangered by 
eonneclion with main lloee which needed re- 
pairs, and the corporatioiiB owning which were 
without credit. It was, donbtleaa, for that 
reason the St. Joseph and Iowa Bailroad Com- 
pnuy, instead of constructlog a branch road 
under the charter of 1857, deterained to avail 
Itself of the proviaiona of the Statute of 1868, 
which permitted It to construct and maintain 
what la called a branch road, but what, in fact, 
would be a toad haviog only nominal connec- 
tion with the main Hue of the company. 

The branch roads to which the charterof the 
6t. Joseph and Iowa Railroad Company re- 
ferred were, In our judgment, aucb as would be 
subject to the same control and manai^ment as 
its main line, aod not roads that were branch 
roads only In name, but we're distinct Ifoes, 
operated solely with reference to the interests 
and pursuant to the directions of those holding 
■lock therein, irrespective of the necessities of 
the main line. 

To avoid the conclurion that tliere was a' pur- 
pose to devise apian whereby railroad property 
should be exempt from taxation, which the 
Constitution of IBSS Intended should be taxed, 
we must assume that the Legislature Intended 
to Invite railroad corporatioDs having general 
power under their charters to construct branch 
roods, to waive tbsexerciseof such power, and 
construct ronde under the provisions of the Act 
of 1808 which, altliough not Branting an im- 
munity from taxation, yet afforded peculiar 
Erotection to those whose money might be used 
I such coDstnicIion. 

To say the least. It is not clear that the Leg- 
[B7S] isia lure intended that tbe exemption from taxa- 
tion, given by such charters as (hat granted to 
the St. Joaeph and Iowa Railroad Company, 
should be extended to branch roads constructed 
under the Act of 1868. As that sutute does 
not grant Immunity from taxation to roads con- 
structed under Its proTislons, and as the s^slciu 
establtsbed t^ It is complete in itself without 
reference to other legislative enactments, the 

firescnt claim to exemption must be denied; for 
t is the settled doctrme of this court that an 
Immunity from taxation bytbeStatewill not be 
recognized unless granted in terms too plain to 
be mistaken. Ptvndeiue Bank v. Btilingi, 39 
U. a 4 Pet. B14 [7:936]; Philadelphia AW.R. 
R. Oo. T. Marylana. 61 C. 8. 10 How. 876 
[18:4611; JVmpAM A L, R. R. Co. t. Ctmmit- 
tionen, 113 IL S. 608. 817 [28: 887, 840]; 
BimlhmMtem R. R. Oo. r. WrigU. 116 D. 8. 331, 
236 [29: 628, 6281; VickAvrg, tie. B. E. Oo. t. 
Benrtii. 116 IT. S. 665, 687 [39: 770, 771]. 

As our conclusion upon this point accords 
with that of the s^ate court, and la sufficient to 
dispose of the whole case, we omit any con- 
^deration of other questions presented in argu- 
ment 
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APPEAL from the Circuit Court of the United 
States for the Southern District of IlUnoia. 
AMrmed. 

TThe history and facts of the case appear Id 
the opinion of the court. 

Muiri. D. T. Littler, ^TmAlmy ft Bi>*d> 
1«7, L. A. Whlpp and B. E. Ij«wla, for ap- 
pellant: 

The eleventh clause of the vrlll which the 
court Is now asked to construe Is void and 
meaningless, and no estate can pass to the 
Board of Home and Foreign Missioos, by rea- 
son of ambiguity, and the heir must take the 

Oiuent V. Mttiionary Society, 14 N, T. 880; 
Bridget v. Pleatanti, 4 Ired. Eq. 36; Peny. 
Trusts. § 718; 2 Story. Eq. g^ 1188, 679 a, 
979 b; Fonlain v. itonMrf, 58 U. 6. 17 How. 
389 (16:80); IWerfer v. Smith, 80 U. 8. 9 How. 
55 (18:44); see also Tagk^ Y. Kip, 2 lU, App. 
868: Wilkini t. Allm, D9 U. 8. 18 How. 88S 
(15:398). 

A glf t or derlte of real estate to •oorporatlon 
by name alone, where no use or purpoee is ex> 

iiressed. Is ahaotutely void and cannot be en- 
orced by any aid to he derived from a court of 

The bequest beins of real estate,, the iJefend- 
anta, the Board of Home and Ponlgn Hl»- 

sion of the Stale of New York, being religious 
foreign corporations, cacnot under the Statutes 
of niinois take (if at '" "- 



each of lands bylhe devisi 
Mr. J»mee fflcCKrtnw. f 
When all the clauses of the will are properly 



ij. for appellees: 



consirlered, together with the evidence dis- 
closed by Uie record showing that the testator 
was a member of the Presbyterian Chnrch at 
Irish Grove, and had been since 1859; was an 
active, zealous and prompt supporter and con- 
Ulbutor and attendant; was an elder and mem- 
ber of the session; was prompt and punctual in 
those relations; that the church to which he 
1«0 V. S. 
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fostained such relations wan in the haUi of 
taking up collections for the Board of Home 
Missions and Board of Foreign Missions of the 
Presbyterian Church of the United States; that 
the testator uniformly for a series of years, and 
only terminating with his death, appeared es- 
peciallv interested in these Boards, " and al- 
ways desired his means should be contributed 
in that direction; it becomes clear that by the 
terms, "the Board of Foreign Missions and the 
Board of Home Missions, used in the con- 
nection in which these words were, the testator 
meant the Board of Foreign Missions of the 
Presbyterian Church of the United States and 
the ^oard of Home Missions of the Presby- 
terian Church of the United Statea It can 
scarcely admit of well founded doubt that the 
circumstances under which the words were 
used by the testator in the will, together with 
his declarations before the making of the in- 
strument, may be proven in order to determine 
what meaning is to be given to the words as 
used. This may well l^ considered the settled 
doctrine alike of the English and American 
courts. 

2 Phil. Bv. 745-766; Wigram, Extraneous 
Ev. 118, 188; Pars, Wills. Common Law Lib- 
rary, 85; 1 Jarm. Wills, chap. 18, and notes. 

"The American courts have very generally 
adhered to the rule that the chanties for re- 
ligious purposes shall go in the direction and 
for the propagation of the doctrine which the 
donor desired to advance; and for this purpose 
the i)articular tenets held by the donor will be 
inquired into, and when ascertained will be 
presumed to be the doctrines which it was the 
purpose of the trust to advance." 

2 Redf. WUls. § 64, p. 810; King ▼. Aeker^ 
man, 67 U. S. 2 Black, 408 (17: 29!^; Bemoi- 
€(mi V. Atkinson, 17 Jur. 128; Bradley ▼. Beet, 
113 IIL 827; HeuBtr ▼. Harrit, 42 JQL 425; Hineh- 
ley V. Tliatcher, 189 Mass. 477; Wilkins v. 
AUen, 59 U. S. 18 How. 885 (15:896). 

Where a corporation by the law of its 
creation is authorized, in some cases and for 
eome purposes^ or to a certain extent, to take 
and hold the title to real estate, it cannot be a 
question by any party except the State whether 
its real estate has been acquired for the author- 
ized uses or not, or is in excess of the capacity 
of the corporatioD to take and hold. The State 
alone, in a direct proceeding, must assert her 
policy in that regard. 

Haytoard v. DavidBon, 41 Ind. 214; DeOamo 
y. DoUriru, 29 K. J. Eq. 86; Baker v. if<nf, IS 
Ind. 68; AUseandtr Y. ToUettan aub, 110 HL 
65. 

1 588 ] Mr, JiiiUee Haj^lan delivered the opinion of 
the court: 

Robert Gilmer, late of Irish Gkove, Menard 
County, niinoia, died December 81, 1888, hav- 
ing made a last will by which he dinx>8ed of 
his enthre estate, consisting of about »4,000 in 
personal property, and from three to four hun- 
dred acres ot land in that State. The eleventh 
clause of the will is hi these words: "I also, 
after paying all debts and claims against my 
estate, oequeath and devise the remainder of my 
estate to be equally divided between the Board 
of Foreign and the Board of Home Missions." 
The obj^ of the present suit is to obtain a de- 
cree declaring that clause to be void, and di- 
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recting the estate of the testator, after meeting 
the debts and the bequests contained in other 
clauses, to be paid to the complainant, the uncle 
and only heir at law of the decedent. 

The "Board of Foreifln Missions of the Pres- 
byterian Church in the United States of Amer- 
ica" and the *'Board of Home Missions of the 
Presbyterian Church in the United States of 
Amenca"— corporations created under the laws 
of New York-— severally appeared, were made 
defendants, and filed answers, each claiming 
the right to share in the devise in the eleventh 
clause of Uie wilL The executors admit the 
Justice of these claims, but ask the direction of 
the court in the premises. To these answers a 
general replication was filed; and, the cause 
Baying been heard upon the pleadings and 
proofs, the bill was dismissed with costs. 

It is agreed in the case that the Baptist^ Meth- 
odist, Episcopal, and other churches, like the 
Presbyterian Church in the United States of 
America, have boards of home and foreign 
missions; consequently, it Is contended, the 
eleventh clause of the will is void for uncer- 
tainty as to the donee and the purposes of the 
^t. In this view we do not concur. It is un- 
doubtedly the rule, in respect to the testamen- 
tary disposition of properfp", real and personal, 
that imcertainty either as to the subject or ob- 
ject of a devise will be fatal to its validity. 
But that rule has no application here; for, if 
there were no other fact in tlie case than that 
there are numerous boards which may be gen- 
erally described by the words, the "board of 
foreign missions,^ and "the board of home 
missions," the devise in the eleventh clause 
would not fail. With respect to charities, 
gifts may be good which, with respect to indi- 
vidualB, would be void; ''and where there are 
two charities of the same name the legacy will 
be divided between them, if it cannot be ascer- 
tained which was the intended object." 1 Jarm. 
WiUs, 876. Can it be ascertained by compe- 
tent evidence which of these various boards 
were the objects of the testator's bounty? 

In the fourth clause of the will, the testator 
bequeathed his library to the Presbyterian 
Church of Irish Grove; in the ninth, $500 to- 
ward the erection of a Presbyterian chureh in 
Greenview. Illinois, provided the same was 
built within two years ftrom the date of the 
will; otherwise, the money should revert to his 
estate; and in the tenth, he bequeathed $50 to 
be paid on the minister's salary of the Presbyte- 
rian Church of Irish Grove for the year 1881 

And there was extrinsic evidenoe'to the fol- 
lowing effect: that the testator had been for 
many years a member and ruling elder of the 
Irish Grove Presbyterian Churdi, one of the 
local congrentions of the Presbyterian Church 
in the Unit^ States of America; that collec- 
tions were annually taken up in that conmc^ 
tion for the various boards of that church, in- 
cluding its Boards of Foreign and Home Mis- 
sions; uiat while it was announced from the 
pulpit that collections would be taken for the 
board of Foreign Missions or theBoud of 
Home Missions, without, in words, naming the 
Ftesbyterian Church, all such collections, vrith 
the knowledge and assent of the church s^on, 
of which the testator was an active and zealous 
memb^, were, without exception, sent to the 
offlcexB of the Presbyterian Boards of Foreign 
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and Home lOsflioiis In New York City, and 
regular reports thereof made to the session; that 
the testator took esrocial interest in the work 
of those particular Boards and uniformly con- 
tributed thereto; and that he did not, so far as 
his pastor or associates in the church session 
knew, make contributions to the societies of 

1 5901 any other church, except to the Bible Society 
which was sustained by several religious organ* 
izations. 

Of the competency of this evidence there can 
be no doubt The puri>ose of it was to place 
Uie court, as far as possible, in the situation in 
which the testator stood, and thus bring the 
words employed by him into contact with the 
circumstances attending the execution of the 
will. Such proof does not contradict the terms 
of that instrument, nor tend to wrest the words 
of the testator from their natural operation. 
It serves only to identify the iostitutions de- 
scribed by him as "the Board of Foreign and 
the Boara of Home Missions;" and thus the 
court is enabled to avail itself of the light which 
the circumstances in which the testator was 
I^aced at the time he made the will would 
throw upon his intention. "The law is not so 
unreasonable," says Mr. Wigram, "as to deny 
to the reader of an instrument the same light 
which the writer 'enjoyed." Wigram, Wills, 2d 
Am. ed. 161. The proof made a case of latent 
ambiguity. Such an ambiguity may arise, 
"either when it names a person as the object of 
a gift or a thing as the subject of It, and there 
are two persons or things that answer such 
name or description; or, secondly, it may arise 
when the will contains a misdescription of the 
object or subject" PicUch v. White, 117 U. S. 
217 [29: 864j. In the same case it was ob- 
served that "as a latent ambiguity \a only dis- 
closed by extrinsic evidence it may be removed 
by extrinsic evidence." See also Allen's Errs, 
V. Allen, 59 U. S. 18 How. 385, 898 [15: 896, 
8991; HinckUyy. Thatcher ASQ Mass. 477; Breck- 
mrtdge v. Duncan^ 2 A. K. Marsh. 51, 12 Am. 
Dec. 859; Maraan v. Burrom, 45 Wis. 217; 
BrmoUery. MeCalL 15 Conn. 274; Tiltony. Am. 
BiUe Society, 60 N. H. 882; 1 Jarm. Wills, 428, 
481; 1 Oreenl. £v. g 290. 

Construing, then, the will with reference to 
the extrinsic evidence of the uniform relations 
of the testator to the subject of foreign and 
home missions, and to certain societies engaged 
In that kind of work, ft is not to be doubted 
that, in the eleventh clause, he had in mind the 
Boards of Foreign and Home Missions of the 

[591] general religious sodetv or organization of 
which he was a memoer and officer. The 
words of the will veiy weU apply to such an 
object, and, therefore, in so interpreting its pro- 
visions, no violence is done to the language em- 
ployed bv the testator. 

tt is also contended that the Boards of For- 
eign and Home Missions of the Presbyterian 
Church in the United States of America are 
foreign religious societies, or foreign societies 
organized for religious purposes, and, as such, 
cannot, under the laws of Illinois, take exceed- 
ing ten acres of land each, and that the devise 
in the eleventh danse, being of more than Uiree 
hundred acres of land joinUy, is void and must 
fail. 

In the case of OhriiHan Union Y. Fount, 101 
U. S. 860 [25: 891], decided in 1879, we consid- 
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ered the question whether a conveyance made in 
1870, by a citizen of Illinois, of real estate there 
situated, of the value of $10,000, to the Amer- 
ican and Foreign Christian IJnion, a New York 
corporation, was void under the laws of lUi- 
nois — the object of that corporation being, "by 
missions, colportage, the press, and other ap- 
propriate agencies, to diffuse and promote the 
principles of relijc^ous liberty and a pure evan- 
gelical Christianity, both at home and abrond, 
wherevei a corrupt Christianity exists." The 
validity of the conveyance was sustained upon 
the ground that the law of Blinois. as it existed 
in 1870, did not preclude a benevulent or mis- 
aionary corporation of another State, being 
thereunto authorized by its own chaner, from 
taking title to real estate within her limits, by 
purchase, gift, devise or in any other manner. 

It is however insLsted that the force of that 
decision is weakened. If not destroyed, by the 
failure of the court to refer to section 44 of 
chapter 24 of the Revised Statutes of 1845, 
making it lawful for "the members of any so- 
ciety or congregation," theretofore formed or 
thereafter to be formed, "for purposes of re- 
ligious worship," to "receive by gift, devise or 
purchase, a quantity of land not exceeding ten 
acres, and to erect or build thereon such houses 
and buildings as thev may deem necessary for 
the purposes afores^d, and to make such other 
use of uie land and make such other improve- 
ments thereon as may be deemed necessary for 
the comfort and convenience of such society or f 592] 
congregation." Rev. Stat 1845, p. 120. Counsel 
overlook the fact that the court in Christian 
Union v. Yount referred incidentally, and u in- 
dicating the general course of legislation in Illi- 
nois, to the fike provision in the Act of 1872. 
No comment was made upon that provision, 
for the reason that it had no application to the 
case; there beinff no claim, as there could not 
well have been, Uiat the American and Foreign 
Christian Union was, within the meaning of 
the statute, a society or con negation "for pur- 
poses of reli^ous worship.'*^ 

In St. Peter* sR. C, Congregation y, Oermain, 
104 HI. 440, the Supreme Court of the Stato 
held that the foregoing section of the Act of 
1845 was not repealed by the Act of March 8, 
1869, providing "For the holdine of Roman 
Cathouc churches, cemeteries ana other prop- 
erty," but was displaced by the 42d section of 
the Act of April 18, 1872 (chap. 82, Revision, 
1874), which last section, however, the court 
said, was substantiallvthe same as the 44th sec- 
tion of the Act of 1845, and to be regarded aa» 
in effect, merely continuingr the latter in force. 

We have, therefore, to inquire whether the 
devise in question is void under the Act of 
April 18, 1872. That Act makes provision for 
the formation of corporations for any lawful 
puipose, except bankmg, insurance, real estate 
broKerage, the business of loaning money, and 
the operation of railroads other than horse and 
dummy railroads. It also makes provision for 
the incorporation of societies, corporations, and 
associations for any lawful purpose, not for pe- 
cuniary profit, "capable of taking, purchasings 
holding and disposing of real and personal es- 
tate for purposes of tneir organization." Sccsl 
29,81. 

The Act proceeds: 

"Sec 85. The foregoing provisions shall not 
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apply to any relfgiona corporation; but any 
church, congregation, or society, formed for the 
purpose of religious worship, may become in- 
corporated in the manner following, to wit.* * ♦ 

"Sec. 41. Upon the incorporation of any con- 
gregation, church or society, aU real and per- 
sonal property held by any person or trustees for 
[598] the use of the meml)ei8 thereof, shall immedi- 
ately vest in such corporation and be subject to 
its control, and may oe used, mortgaged, sold 
and conveyed the same as if it had been con- 
veyed to such corporation by deed; but nosnch 
conveyance or mortgage shall be made so as to 
affect or destroy the intent or effect of any 
grant, devise or donation that may be made to 
such person or trustee for the use of such con- 
gregation, church or society. 

' 'Sec. 42. Any corporation that may be formed 
for reUgious purposes under this Act or under 
any law of this State for the incorporation of 
religious societies, may receive by gift, devise 
or purdiase, land not exceeding in quantity (in- 
cluding that already held by such corporation) 
ten acres, and may erect or build thereon such 
bouses, buildings or other improvements as it 
may deem necessary for the convenience and 
comfort of such congregation, church or society, 
and may lay out and maintain thereon a bury- 
ing ground; but no such property shall be used 
except in Uie manner expressed in the gift, 
grant or devise, or, if no use or trust is so ex- 
pressed, except for the benefit of the congrega- 
tion, church or society for which it was In- 
tended." 

The 45th section permits any congregation, 
churdi or society incorporated under the Act, 
to receive by grant, devise or bequest, real es- 
tate, not exceSing forty acres, for the purpose 
of holding camp meetings. Rev. Stat 1874, p. 
292-8. 

Assuming, for the purposes of this case only, 
that a church, congi>egation or society formed 
under the laws of another State, for the pur- 
poses of religious worship in that State, could 
not lawfully receive by gift, devise or purchase, 
land, in Illinois, in excess of thequantitv whidi 
may be received in either of those moaesby a 
similar corporationformed under the lawsof Bli- 
nols, we are satisfied that the sections last quoted 
from the Act of 1872 do not embrace corpora- 
tions of the class to which these Boards or For- 
eign and Home Missions belong. The Board 
of Foreign Missions of the Presbyterian Church 
in the United States of America was formed 
*'for the purpose of establishing and conduct- 
ing Christian missions among theuneyangelized 
or pagan nations, and the general diffusion of 
[6943 Christianity." Its power to hold real or per- 
sonal estate in New York is restricted to such 
quantity as will produce an annual income not 
exceedhig $20,000. The object of the Board 
of Home Missions of that church is "to assist 
in sustaining the preaching of the Gospel in 
feeble churches and congregations in connec- 
tion with the Presbyterian Church in the United 
States, and generally to superintend the whole 
of home missions in the behalf of such church 
as the General Assembly shall, from time to 
time, direct; and also to receive, take charge of, 
and disburse all property and fimds which, at any 
time, and from tinCe to time, may be intrusted 
to said church or said Board for home mission- 
ary purposes." It cannot take and hold real or 
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personal property, the annual income of which 
shall exceed $200,000. 

While these Boards are important agencies 
in aid of the general religious work of the Pres- 
byterian Church in the U nited States of Amer- 
ica, neither of them is, in any proper sense, or 
in the meaning of the 85th section of the Act of 
1872, a church, congregation, or society formed 
for the purpose of religious wor^ip. The 
counsel for the plaintiff in error seem to lay 
stress upon the more general words, "formea 
for religious purposes," in the 42d section of 
the Act; but manifestly the oUier parts of the 
same section, and previous sections, show that 
the only corporations intended to be restricter 
in the ownership of land to ten acres, were those 
formed for the purpose of "religious worship," 
and not to orfi;anization8 commonly called Die- 
nevolent or missionary societies. The reasons 
of public policy which resect societies, form^ 
for the purpose of religious worship, in their 
ownership of real estate, do not apply at all, 
or, if at all, only with diminished force, to cor- 
porations which have no ecclesiastical control 
of those engaged in religious worship, and can- 
not prescriJSe the forms of such worship, nor 
subject to ecclesiastical discipline those who 
fail to conform to the rules, usages, or orders 
of the religious society of which Uiey are mem- 
bers. 

This conclusion does not, in the slightest 
degree, conflict with the decision in St, PlUer^s 
E, 0, Congregation v. Oermain \tupra'\. That 
was the case of a conveyance oi about eighty 
acres of land directly toa congregation or sociely 
"formed for the purpose of reliiious worship,^' 
as distinguished from a benevcMent or mission- 
ary organization. The court held that, under 
the legislation of Illinois, "A religious corpora- 
tion is authorized to receive or acquire lands to 
the extent of ten acres, and no more. Any 
amount in excess of that is expressly forbidden 
by statute; and it follows that all conveyances, 
deeds, or other contracts made in violation or 
this prohibition are absolutely void." 

As the eleventh clause was intended to pass, 
and was valid for the purpose of passing, to the 
Boards of Foreign and Home Missions of the 
Presbyterian Church in Uie United States of 
America, the estate thereby devised, the decrei 
must be affirmed, Iti$ $o ordered. 
True copy. Test: 

James H. MoKenney, Clerk, Sup. Court, U. 8. 
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Beieeued leitere patent — talidity—contilrueHon 
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Reissued fletters patent Nos. 28S5 and 2860, for an 
improved process of bronzing or coloring' iron and 
for the product resultinff therefrom, are either void 
for want of novelty, or they must be reetricted ex- 
actly to what is described— a simultaneous and joint 
oxidation of the iron and the oil after the applica- 
tion of the oil to a cleansed surface of oast iron. 
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[443] Mr, JutUee Matthews delivered the opin- 
ion of the court: 

This is a bill in equity to restrain the all^;ed 
infringement of reissued letters patent Nos. 
2855 and 2856, dated September 11, 1866, 
granted to the Tucker Manufacturing Com- 

Eany, as assignee of Hiram Tucker, and owned 
y the complainant; the former bein^ for an 
improved process of bronzing or colonng iron, 
the latter for the product r^ulUng from that 
process. 

The spedflcations in the reissued patent No. 
2855 are as follows: 

"Metals have heretofore been lacquered or 
bronzed by the application of a solution of resin 
and mctiQiic powaers or salts, and dried by ex- 
posure to air or heat. Iron has been japanned 
by covering its surface with oily solutions of 
asphaltum and pigments and subsequent appli- 
cation of heat sufficient to produce hardness. 
These are well known operations. 

*'My invention consists in a process of cover- 
ing iron with a very thin coating of oil, and then 
subjecting it to heat, the effect of which is to 
leave upon the iron a firm film, which is very 
durable, and ^ves the iron a highly ornamental 
appearance, like that of bronze. 

**In practice I proceed as follows : The sur- 

tA.±MA '^^ ^^ ^^® ^®° ^ cleansed from sand, scale, or 
t***"! other foreign matter, and where fine effects are 
desired the surface is best made smooth or 
polished. Under given conditions of heating 
and oiling the finer the polish the lighter is the 
bronze tint produced. In cases where orna- 
mentation is obtained by relief the salient parts 
should be the most highly polished or most 
smoothly surfaced in order that the color pro- 
duced upon them shall not be so deep as u is 
on those parts which are in the rear, so as to 
imitate thereby more nearly the effects of 
genuine bronze, in which its natural oiddation 
b apt to be worn somewhat away from its 
salient parts, and therefore lighter in color. 

"When the iron is thus prepared I cover it 
with a very thin coating oz Unseed oil, or any 
»U which is the equivalent therefor, for the 
purpose here specified (such a coating as I find 
best attained by applying the oil with a brush, 
and then rubbing on we oiled surface thor- 
oughly with a raff, sponge, or other suita- 
ble implement), and then place it in an oven, 
where it is submitted to a degree of heat which 
may be measured by {m intensity sufficient to 
change a brightenea surface of dean, unoiled 
iron to a color varying from a light straw color 
to a deep blue, the lowest degree of heat pro- 
ducing the lightest colored changes and the 
light^t bronze, and the highest degree of heat 
producing the darkest colored changes and Uie 
darkest bronze. It is important that the coat- 
ing of oil be made extremely thin, as a coating 
of any material thickness will leave a rough or 
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varied surface after the heat is applied. As the 
oiled iron becomes heated the color obtained will 
be bronze, of an intensity corresponding to the 
degree of heat employed; but it should be 
observed that the heat may be made so intense 
and so long continued as to destroy the oil, in 
which case the iron will lose the bronze tint 
acquired and will assume the dark blue shade. 

"The perfection of the results obtained under 
these instructions will of course depend, in a 
considerable degree, upon the dexteri^ and 
watchfulness of the operator in applying the 
oil and in r^^lating the heat 

"In practfoe I prifer to use boiled linseed oil. 
When the desirea shade of bronzing is obtained 
the iron is removed from the oven or furnace, 
and, if desired, may again be treated witli oil [4451 
as before, even if not cool, and then again sub- 
mitted to the action of heat, as described, and 
the operation of oiling asA heating may be 
repeated indefinitely, each repetition deepen- 
ing the shade of the bronzing. I recommend 
that at each repetition the degree of heat should 
be less than the de^ipree immediately before em- 
ployed; and in oiling and heating more than 
once I recommend for the second and succeed- 
inc: oilings the use of a diy hog-hair brush to 
take off the surplus oil. The process may l>e 
carried to such an extent by repetition of oiling 
and heating as to produce a verv dark color ; 
black even may be thus produced. 

"I have specially described linseed oil as pre- 
ferred by me for the practice of my invention 
because of its good drying quality and its 
capacity of giving a good, uniform, smooth 
film wlien spread thinly upon the iron, as before 
described. 

"Slight variations from the degree of heat 
above mentioned may be allowed without de- 
parting from the principle of my invention. 

"What I claim and desire to secure by letters 
patent is the process of ornamenting iron in 
imitation of bronze by the application of oil 
and heat, substantially as described." 

Reissued patent No. 2856 is for a new article 
of manufacture, but the description of the 
method is the same as that contained in the 
specifications in the patent for the process; the 
claim, however, being as follows: ''What I 
claim and desire to secure by letters patent is 
the new manufacture hereinabove described, 
consisting of iron ornamented in imitation of 
bronze by the application of oil and heat, sub- 
stantially as described." 

These two reissues were based upon the 8ur> 
render of & Pfior orig^al patent, dated Decem- 
ber 15, 18to, covering both claims. These 
reissued patents were me subject of litigation 
before Mr. JusHee Clifford hi Tuektr v. Tucker 
Mfg, Co, 4 Cliff. 897, and before Judge Lowell 
in Tucker v. Burditt, 5 Fed. Rep. 808. and 
Tucker Y, Dana, 7 Fed. Rep. 218. The decree 
below was in favor of the defendants on the 
ground that there was no infringement Thicker 
V. Sargent dk Go. 19 Blatchf. 588. The infringe- .^-g, 
ment alleged was in the manufacture and sale ^**^^ 
of cast iron butts, samples of which were pro- 
duced and marked as exhibits. These are de- 
scribed in the opinion of the circuit court, 
from whose decree this appeal is prosecuted, 
as follows : 

"These butts are colored in this way : The 
sunken parts are first covered with a black 
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Japan, and this coat 'of blacking is baked in 
an oven at a temperature not exceeding 820 de- 
grees Fahroiheit. This Japanning of the sunken 
parts i9 immaterial. It is not really claimed to 
be a Tucker bronzing. The object probably is 
to make a marked contrast between the smiien 
and salient parts of the butt. All but the 
sunken parts are then ground and subjected to 
a heat oi 480 degrees Fahrenheit, which colors 
tiie iron a dark straw color. The ground parts 
of one of the exhibits are nearly or Quite Slue. 
A coat of coiMil yamish of substantial thickness 
is then put on and baked in a heat of not oyer 
800 degrees Fahrenheit. This produces a 
materisi coating of oxidized varnish upon the 
surface of the iron, which can be scraped up 
by a rapidly drawn knife blade as a shaving 
rolls up before the knife of a plane. It was not 
claimed by the defendant that the varnish was 
not oxidized bj the heat No proof was offered 
by the plaintiff in regard to the oxidation of 
the iron during the second heating, and I do 
not think it of importance. The plaintiff relies 
upon the uncontradicted fact that by successive 
applications of heat the iron and varnish were 
oxidized, and if an iron surface oxidized by 
heat with a coating^ of varnish oxidized by heat 
necessarily make Tucker bronze, then the de- 
fendant infringes the plaintiff's ^latents." 

In order to determine the question of infringe- 
ment it is necessary to consider the state of me 
art at the date of tne patent. It appears from 
the evidence that one F. W. Brocksieper, in the 
employ of certain firms and companies, tbe 
predecessors of the defendant, between 1849 
and 1859, as a foreman in the ornamental de- 
partment of their work, in the year 1867, intro- 
duced into the business a mode of treating hat 
hooks, coat hooks, jamb hooks, sash fasteners, 
match boxes, looking-glass frames, and cast 
iron horses for saddlers' windows, in the fol- 

1 « J <« y^^ j^^^ ^i^Q castings cast with a facing, so 
as to come out of the sand very nearly entirely 
free of sand, then those castings rolled, drilled 
and countersunk, the highest i^rts or the prom- 
inent parts of the ornaments brightenea with 
sand paper or emery paper, brusb^ clean from 
dust, then sized and baked. In order to han- 
dle them easy, those hooks, we had Uiem fast- 
ened on a block with a spring and sized them 
in quantities as they were ordered, let them 
stand long enough so that the size would not 
stick to the fingers, then we put them in pans, 
or on hooks, and put them in the kiln to bake. 
The size was a mixture of equal parts of tur- 
pentine, copal varnish and linseed oil, and was 
applied in a very thin coat, put on with a stiff, 
fine brush as lightly as he could. Tlie kiln 
was heated to 420 degrees Fahrenheit SevoiBl 
batches of hooks of from twelve dozen to 
twenty-four dozen each, between one himdred 
dozen and two hundred dozen sash fasteners, 
about one hundred looking-glass frames and 
horses in ' considerable auanUties ' were made 
and sold. The match boxes were probably 
made in larger quantities." 

It was contended by Uie plaintiff that this 
process was not the same as that covered by his 
patents, for two reasons:^ 1, Ixx^use, as he 
claimed, the iron was not oxidized by Uie heat; 
and 2, because the coating of size was too thick 
to make genuine Tucker bronze. The circuit 
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court, in its opinion in this case, agreed upon 
this point witn the plaintiff, that the process 
and article produced were different from those 
covered by the plaintiff's patents, on the ground 
that the coating of baked size over the iron was 
too thick, although it held that Brocksieper's 
method must have resulted in oxidizing the 
iron. The inference was that bright cast iron 
oxidized and covered with a coat of oxidized 
oil, varnish or size might be, but was not neces- 
sarily Tucker bronze. The latter product and 
Erocess were defined by that court in its opin- 
m as follows: 

" Tucker bronze is a new surface of the Iron 
produced bv the Joint oxidation or by the suc- 
cessive oxioations of the iron and a film of oil 
or varnish thereon, by means of high heat, and 
is not a new coating of oxidized oB or varnish 
upon the iron. The oil must be applied in 
such a way that after oxidation thero is no sub- 
stantial covering of baked oil upon the surface 
of the iron. The surface of the iron is a 
bronzed surface, because the film of the oil ia [448] 
so thin and is so closely united with the pores 
of the iron as to be almost a part of it, ana does 
not form a substantial covering like a coat of 
varnish over the surface of the iron. 

" In Tucker bronze which has been subject- 
ed to one heat, the film of oil can with diffl- 
culty be scraped off with a knife. When the 
iron has had two or three successive applica- 
tions of oil and has been heated two or three 
times, the oil comes off by scraping, in the form 
of little fiakes or of powder. 

"Tucker's discovery was that bright cast 
iron covered with a thin film of oil would take 
on, by the action of high heat, a new surface 
resembling bronze." 

It was found from the evidence that the de- 
fendant covered the oxidized surface of iron 
with an oxidized coat of varnish, doing no 
more than what Brocksieper did in 1867, ex- 
cept that he did it in two successive stages in- 
stead of one, and for that reason there was no 
infringement. Although there are two patents, 
one for a process and tne other for a product, 
there is in fact but one invention; and it may 
be assumed that the new article of manufacture 
called Tucker bronze is a product which results 
from the use of the process described in the 
patent, and not one wnich may be produced in 
any other way. So that, whatever likeness 
may appear between the product of the process 
described in the patent and the article made by 
the defendants, their identity is not ostablidiea 
unless it is shown thai* they are made by the 
same process. The specimens exhibited in the 
case, as made by Brocksieper, have not the 
same external appearance as Tucker bronze; 
they are easily disnneuished by inspection, and 
the process employed by Brocksieper seems to 
differ from that of the Tucker i>atents only in 
respect to the thickness of the sizing of ou or 
varnish applied upon the surface of the iron, 
unless the peculiaii^ of the Tucker bronze can 
be attributed to the fact that the thin film of 
oil or varnish was applied upon the surface of 
the iron before the application of the heat, and 
not after. For, although the patent contem- 

Elates and describes succe^ve applications of 
eat, yet in each case it is to an oiled surface of 
iron. On the other hand, the method employed [449] 
by the defendants consists, first, in subjecting 
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the cleansed surface of the iron to a beat of 480 
legreeaFahrenheit. sufficient to change its color 
by oxidizine, and then applying a coat of copal 
varnish and heating again to a point not in ex- 
cess of 800 degrees Fahrenheit, which, while 
sufficient to harden and color the varnish bv 
what is called the process of oxidation, yet is 
not sufficient to oiddize the iron itself. It is 
difficult, if not impossible, to distinguish by the 
eye the result of this process from Tucker 
bronze made according to the patents, but the 
two processes differ in the particulars pointed 
out; the effect in Tucker bronze appearing to 
be produced by the Joint oxidation of the iron 
ana the oil. while in the defendant's product 
the result is attained by successive heatings, 
first of the iron and then of the iron and oil, 
the heat, in the second step of the process, not 
being sufficient to cause a Joint oxidation of 
the iron and the oil 

It seems necessarily to follow from this view 
either Uiat the Tucker patents are void br rea- 
son of the anticipation practiced bv Brock- 
simper, or that the patented process and product 
must be restricted to exactly what is described, 
that is, to a simultaneous and Joint oxidation 
of the iron and the oil after the application of 
the oil to a cleansed surface of cast iron. To 
that extent the patents may be sustained, but 
upon that construction they do not include the 
process and product of the defendants; there is 
consequently no Infringement. 

In opposition to this conclusion it is contend- 
ed on the part of the appellants that the wit- 
nesses who testify to the methods employed bv 
Brocksieper in 1857 have confounded in their 
memory the actual facts in regard to that 
method as then practiced with processes subse- 
quently employed, and which could have been 
learned only after the issue of the Tucker 
patent in 1868; and in corroboration of that 
criticism upon this evidence it is shown that 
reproductions of the Brocksiq;>cr method, made 
under the eve of the examiner by a competent 
expert, durmg the progress of the taking of the 
testimony, were not distinguishable in appear- 
ance from Tucker bronze made according to 
the patents. We are not, however, able to 
adopt that view of the evidence. The fact that 
by careful workmanship the products are in- 
distinguishable by mere inspection does not 
establish the identity of the processes; and as 
the patent for the product must be limited to 
an article made bv the particular process, the 
inquiry must be detennined by a comparison 
between the methods actually employed. As 
that used by the defendants differs from that 
described in the patent. Just as that employed 
by Brocksieper does, the process of the defend- 
ants cannot be construed as an infringement 
without at the same time declaring that used 
by Brocksieper to be an anticipation. 

The decree of the Circuit Court mutt, there- 
fore, be c^fflrmed, 
Trueoopy. Test: 

James H. IfoKeoney, CSerk, Sup. Ooort, U. 8. 
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ACCIDENT INSURANCE COMPANY OF 
NORTH AMERICA, Plff. in Err.. 

LORETTA M* CRANDAL. 

(See 8. C. Eteporter's ed. 627-634.) 

Accident insurance— death of assured by hanff- 
ing himself tDhile insane~-iompany liahle— 
practice-— waiver of olffectian, 

L A polloy of Ihsuranoe a^ralnat '*bodil j injurlet* 
effected througrh external, acoidental and violent 
moans,^* and provldinir that ^ This insurance shall 
not extend to death or disability which may have 
been caused wholly or in part by bodily infirmities 
or disease, or by suicide, or seif inflicted injuries,** 
covers a death caused by the assured hanging him- 
self while temporarily insane. 

2. The refusal by the trial court to instruct the 
Jury, at the close of the plaintUTs evidence, to find 
for the defendant, cannot be assiffned for error 
where the defendant subsequently introduced evi- 
dence in his own behalf. 

[No. 1126.1 

Submitted Dee. t J, 1886. Leaded March?, 1887. 

r\ ERROR to the Circuit Court of the United 
States for the Northern District of lUinois. 
Opinion below, 27 Fed. Rep. 40. Affirmed, 

Statement of the case by Mr. Jvstiee Gray: 

This was an action against an Accident In- 
surance Compan}r upon a pohcy beginning thus: 

"In consideration of the warranties made in 
the application for this insurance, and of the 
sum 01 fifty dollars, this Company hereby in- 
sures Edward M. Crandal, by occupation, pro- 
fession or employment a president of the Cran- 
dal Manufacturing Company/' in the sum of 
ten thousand dollars for twelve months, end- 
ing May 28, 1885, payable to his wife, the orig- 
inal plaintiff, "within thirty days after sutn- 
dent proof that the insured at any time within 
the continuance of this policy shall have sus- 
tained bodily injuries, effected through exter- 
nal, accidental and violent means witbm the in- 
tent and meaning of this contract and the condi- 
tions hereimto annexed, and such injuries alone 
shall have occasioned death within ninety days 
from the happening thereof; or if the insured 
shall sustain bodily injuries by means as afore- 
said, which shall, independently of all other 
causes, immediately and wholly disable and 
prevent him from the prosecution of any and 
every kind of business pertainhig to the occu- 
pation under which he is insured; then, on sat- 
ufactory proof of such injuries, he shaU be in- 
demnified against loss of time caused thereby 
in the sum of fifty dollars per week for such 
period of continuous total disability as shall 
immediately follow the accident and injuries 
as aforesaia, not exceeding, however, twen^- 
six consecutive weeks from the time of the 
happening of such accident." 

Then followed certain conditions, the ma- 
terial part of which was as follows: "Provided, 
always, That this insurance shall not extend to 
hernia, nor to any bodily injury of which there 
shall be no external and visible sign; nor to 
death or disability which may have been caused 
wholly or in part by bodily infirmities or dis- 
ease, or by the taking of poison, or by any sur- 
gical operation or medical or mechanical treat- 
ment; and no claim shall be made under this 
policy when the death or inluiy may have been 
caused by dueling, fighting, wrestling, un- 
necessary lifting, or by over exertion, or by 
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soicide, or by freezing, or suiutroke, or self- 
inflicted inliules." 

The appucadon was signed by the assured, 
and began as follows: 

"The undersigned hereby applies for a policy 
of insurance against boduy inluries effected 
through external and accidental violence, said 
policy to be based upon the following state- 
ment of facts, which I hereby warrant to be 
true." 

The rest of the application consisted of fif- 
teen numbered paragraphs, stating the name, 
age, residence and occupation of the applicant, 
the amount, term and payee of the poucy ai>- 

FJied for; affirming that he had nerer heea 
'subject to fits, disorders of the brain or any 
bodily or mental infirmity;" that he had not 
•'in contemplation any special Journey or any 
hazardous undertaking," and that **his habits 
of life are correct and temperate;" and ex- 
pressing his understanding of the effect of the 
insurance in several particulars; the last of 
which was as follows: 

*'16. I am aware that this insurance will not 
extend to hernia, nor to any bodily injury of 
[529] which there shall be no external and visible 
sign, nor to any bodily injury happening di- 
rectly or indirectly in consequence of disease, 
nor to death or disability caused wholly or in 
part by bodily infirmities or by disease, or by 
the taking of poison, or by any surgical opera- 
tion or medic^ or mechanical treatment, nor 
to any case except when the acddental injury 
shall be the proximate and soK cause of dis- 
ability or death." 

The assured died July 7, 1884; andthe.plaint- 
iff soon afterwards gavti to the defendant writ- 
ten notice and proofs of the death, which 
stated that the assured, while temporarily in- 
sane, hanged himself with a pair of susi)enders 
attached to a doorknob in his bedroom. At 
the trial, the plaintiff introduced evidence that 
the death of tne assured was caused by strangu- 
lation from his so hanging himself; and, against 
the defendant's objection and exception, was 
permitted to introduce evidence tending to 
show that he was insane at the time. At the 
close of the plaintiff's evidence, the defendant 
moved the court toinstmct the jury that under 
the law and the evidence in the case the plaint- 
iff was not entitled to recover. The court 
overruled the motion, and the defendant ex- 
cepted. The defendant then introduced evi- 
dence, and the case was argued to the jury. 

The jury, under instructions to which no 
exception was taken, and in answer to spesific 
questions from the court, returned a special 
verdict that Edward M. Crandal made the ap- 
plication; that the defendant issued the poligr; 
that the premiums were fully paid, and the 
policy was in force at the time of his death; 
that he hanged himself on July 7, 1884, and 
thereof died on the same day; that he was in- 
sane at the time of his act of self-destruction; 
and that due notice and proof of death were 
given to the defendant; and, according to what, 
upon these facts, the opinion of the court in 
matter of law might be, found for the plaint- 
iff in the full amount of the policy, or for the 
defendant. 

The court overruled a motion for a new trial, 
and rendered judgment on the verdict for the 
plaintiff. 27 Fed. Rep. 40. 
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The defendant sued out this writ of error. 

Mesin, Thomas Bates* Thomas B* 
Bronffham and Emerson B. Tattle* for 

plaintiff in error: 

The court erred in its construction of the con- 
tract, and in its finding that the policy of ac- 
cident insurance covered the case shown l^ 
this record. 

Edward M. Crandal's death was in no man- 
ner accidental. 

MaOarj/Y, Traodenlm. Co At N.Y. 63; Har- 
ri$ V. TVooeltfrtiTW. Oo, 7 Am. L. Rev. 688: Pro9, 
L, Jibs. Oo, t. Martin, 82 Md. 810; JfM. Oo, v. 
BurrouffJii, 89 Pa. 48: PoUoek v. Accident Assn, 
28 Alb. L. J. 618; Baylat v. TravOen Ins Co. 
14 Blatchf . 144. 

Insanity is a disease. 

Web. Die. ; Ray, Medical Jurisprudence of 
Insanity* 162. 

The court erred in finding that Edward M. 
Crandal's death was caused by accidental in- 
juries alone, and to the exclusion of every other 
cause. Disease in a case like that at bar is the 
direct and proximate cause of death. 

Life In». Co, v. Terry, 82 U. 8. 16 Wall. 680 
(21*JSi8Q; Fowler v. Oermania Life Ine, Co, 
Bliss, life Ins. 2d ed. 416; Oay y. union Mut, 
Life Ine, Oo, 9 Blatchf. 146; BrtasUdy, Farmen 
Loan AT, Ok 8 N. Y. 299; Connecticut Mut, 
L, Ine. Co, v. Oroom, 86 Pa. 97; Nimiek v. Mut. 
Ben, L. Im, Co, 1 Bigelow, 692. 

"When death is the result of insanity it is 
equally the result of disease, for which the in- 
sane is in no respect responsible. It is a well 
settled, philosophical fact that disturbed intel- 
ligence has the same relation to the brain that 
distorted respiration has to the luncs and pleura. 
Death then by an insane suicide is as much 
death by disease as if it were death by fever or 
consumption." 

Eastahrook v. Union Mut, L, Ine. Co, 64 Me. 
224. See also 8t. Louie Mut, L. Ine, Oo, v. 
Qra/f>ee, 6 Bush, 268. 

The court erred in finding that the death of 
Edward M. Crandal resulted from bodily in- 
juries effected through external, accidental and 
violent means within the true intent and mean- 
lag of the policy in suit, and was not caused 
wholly or in part, either directly or indirectly, 
by bodily infirmities or disease. 

The disease of insanity was the actual and 
proximate cause of Crandal's death. 

North American L. dt A, Ine. Co. v. Bur- 
rou^he, 69 Pa. 48; Peters v. Ine. Co. 89 U. 8. 
14 Pet 99 (10:871); Ine. Oo. v. Sherwood, 55 U. 
8. 14 How. 851 (14:452); 8t. John v. Ins. Co. 11 
N.Y. 616; Strong V. Ine, Co, 81 N.Y. 108; Lewis 
V. Ins. Co, 10 Gray, 169; McCarthy v. Travelers 
Ins. Co, 8 Biss. 862; Brady y, Ins. Co. 11 Mich. 
425; Montoya v. Lond. Assur. Co. 4 Eng. Law 
& Eq. Rep. 500; Montoya v. LoTid. Assur, Co. 
6 Ezch. Rep. 460. 

The court erred in finding that Edward M. 
Crandal was, at the time of his death, insane 
to such degree that he was imable to distinguish 
either the moral or the physical effect of his 
act. 

Messrs. Oeorse S. House, Geo* C. Try 
and Thomas £• Babb» for defendant in er- 
ror: 

The insured came to his death by externa^ 
accidental and violent means. This question 
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arises upon the facts found iu the special ver- 
dict» wnich, so far as material, are that the in- 
sured hanged himself and died from the effects 
thereof; that at the time of such act of self de- 
struction he was insane. 

The question presented is whether self de- 
struction by an involuntary, irrational act is a 
death effected byextemal, accidental and vio- 
lent means. "Human acts or actions are in- 
ternal or external. In other words, they are 
not perceptible by sense, or they are perceptible 
by sense. Internal acts are demonstrations of 
the will External acts are such motions of the 
body as are consequent upon determinations of 
the will." 

1 Austin, Jur. 876. 

" That which is purely accidental or fortui- 
tous, can no more be charged to the account of 
the person whose act happens to be the occasion 
of the accident, than to that of anyone else." 

Lawrence y. MuU X. IriB. Oo, 5 111. App. 280; 
Breasted ▼. Farmen L, dbT, Co,^ Hill, 78, 76. 

*' Self destruction by a fellow being bereft of 
reason can with no more propriety bo ascribed 
to his own hand than to the aeadly instrument 
that may have been used for the purpose." 

Manhattan L. In$, Oo.y. BroughtonA09 U. 8. 
181 (27: 882); Karow v. Oontinental In$. Oo. 57 
Wis. 66. 

The case does not come within the condition 
against death caused by suicide or self-inflicted 
injuries. 

Life Ins, Oo, v. Terry, 82 U. 8. 16 Wall. 580 
^1:236); HfeIne.Oo. v. Bodd, 96 U. 8. 232 (24: 
488); Manhattan L, Ins. Co,y, Broughton, supra 

The policy referring only to the warranties 
In the application, and containing no words to 
make the application or any part thereof, other 
than the warranties, a part of the policy, does 
not incorporate within itself the fifteenth clause 
of the application, which is not a warranty. 

May. Ins. 2d ed. p. 188. 1B4, § 160; BUss, Ins. 
9d ed. p. 86; Trench v. Uhenango Oo. Mut. Ins, 
Oo* 7 Hill. 122. 

When a policy is issued with terms more fa- 
vorable to the insured than his application, its 
language, wherein it differs from the applica- 
tion, controls, on its acceptance by the insured. 
This case shows an acceptance. 

Myers V. Egfstane MtU, L Ins, Oo, 27 Pa. 
268; Lawson, f^umptive Ev. rule 70, p. 808. 

Granting tliat the fifteenth clause of toe ap- 
plication is part of the contract, or, if not, that 
the condition against death caused by bodily 
disease extends to a death caused by mental 
disease, yet in the case at bar the proximate 
cause of death was not the disease but the im- 
immediate act of self destruction. 

>8feA<?f«r Y,B.B,Oo. 106 U. 8. 249 P56:1070); 
Beynobs v. Accidental Ins, Oo. 22 L. T. (N. 8.) 
820; Lawrence v. Accidental Ins, Oo, 7 L. R. 
Q. B. Div. 216; MiUer v. Mut, B. F, Ins. Go. 
81 Iowa, 286; Carter v. Towne, 108 31ass. 507; 
State V. Jones, 50 N. H. 898. 

If there be a doubt whether the case is within 
the conditions of the policy, that doubt is to be 
resolved in favor of the defendant in error. 

May, Ins. 2d ed. § 176; Eastabrook v. Union 
Mut. F. Ins. Co. 54 Me. 227. 

[530 J j^^ JusHee Chray, after stating the case as 

•See note to this ease, LawyeiB* edition. [Bd.] 
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above reix>rted, delivered the opinion of tho 
court: 

The refusal of the court to instruct th^ Jury, 
at the close of the plaintiff's evidence, that she 
was not entitled to recover, cannot be assigned 
for error, because the defepdant at the time of 
requesting such an iifstruction had not rested 
Its case, but afterwards went on and introduced 
evidence in its own behalf. Grand Trunk 
B, Co. V. Cummings, 100 U. 8. 700[27: 2m]; 
Bradleff v. Poole, 98 Mass. 169. The subse- 
quent instructions to the jurv were not excepted 
to. No error is assigned m the previous rul- 
ings upon evidence, except in Uie admission, 
agaiast the defendant's objection and exception, 
01 evidence tending to prove the insanity of the 
assured. The only other matter open upon this 
record is whether the judgment for the plaintiff 
is supported by the special verdict, which finds 
that, while the policy was in force, the assured [5311 
died by hanging himself, being at the time in- 
sane, and that due notice and proof of death 
were afterwards given. 

The single question to be decided therefore 
is whether a policy of insurance against "bod* 
ily injuries, effected through external, acci* 
dental and violent means, and occaBioning 
death or complete disability to do business, 
and providing that '* this insurance shall not 
extend to death or disability which mav have 
been caused wholly or in part by bodily in- 
firmities or disease, or by tuidde, or self-in« 
fiicted injuries," covers a death by hanging oues- 
self while insane. 

The dedsions upon the effect of • policy of 
life insurance, which provides that it shall be 
void if the assured " shall die by suicide," or 
'* shall die by his own hand," go far towards 
determining this question. This court,'on full 
consideration of tne conflicting authorities ur>- 
on that subject, has repeatedly and uniformly 
held that such a provision, not containing the 
words "sane or insane," does not include a self- 
killing by an insane person, whether his un* 
sounchiess of mind if such as to prevent him 
from understanding the physical nature and 
consequences of his act, or only such as to pre- 
vent him, while foreseeing ana premeditating 
its physical consequences, from understanding 
its moral nature and aspect. Life Ins. Co. v. 
Terry, 82 U. 8. 16 Wall. 580 [21: 2861; Bigelaw 
V. Berkshire L. Ins. Co. 93 U. 8. 284 [28:9181; 
Insurance Co. v. Bodel, 95 U. 8.232 [24:4331; 
Manhait'in L. Ins. Co. v. Broughton, 109 U. 8. 
121 [27: 878]. In the last case, whidi was one 
in wnidi the assured hanged himself while in- 
sane, the court, repeating the words used by 
Mr. Justice'N ehon, when Chief Justice of New 
York, said that " Self destruction by a fellow 
being bereft of reason can with no more pro- 
priety be ascribed to the act of his own hand 
than to the deadly instrument that may have 
been used by him for the purpose," and " was 
no more his act, in the sense 01 the law, than if 
he had been impelled by irresistible physical 
force." 109 U. 8. 182 [27: 8821; Breasted v. 
Farmers Loan db T. Co. 4 Hill, 78. In a likb 
case, Vice-ChanceUor Wood (since Lord CJui% 
eellor ELatherley) observed that the deceased 15321 
was "subject to tiiat which is really just as 
much an accident as if he had fallen from the 
top of a house." Horn t. Anglo-AusitrdUa^ 
Ins. Oo.WIj. J. (N. a) Ch. 511; 8. O. 7 Jur. 
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(N. S.) 678. And in another case, Ohitf J%l9- 
Uc€ Appleton said that " The insane suicide no 
more dtos by his own hand than the suicide by 
mistake or accident/' and that, under such a 
policy, "death by the hands ot the insured, 
whether by accident, mistaice, or in a fit of in- 
sanity, is to be governed by one and the same 
rule/' EaUaJlyrooky.UnumlM.Co.^^blL^22A, 
227, 229. 

>lany of the cases dted for the plaintiJS in 
error are inconsistent "Vv^ the settled law of 
this court as i^own by the decisions above 
mentioned. 

In this state of the law, there can be no doubt 
that the aspired did not die "by suicide," 
within the meaning of this policy; and the 
same reasons are conclusive against holding 
that he died by ** self-inflictea injuries." If 
"self -killing," '^•suicide." " dying by his own 
hand," cannot be predicated of an insane per- 
son, no more can " self-inflicted injuries;" for 
in eithef case it is not his act 

Nor does the case come within the clause 
which provides that the insurance shall not ex- 
tend to " death or disability which may have 
been caused wholly or in part by bodily mflrmi- 
ties or disease." 

If insanity could be considered as coming 
within this clause, it would be doubtful, to say 
the least, whether, under the rule of the law of 
insurance which attributes an injury or loss to 
its proximate cause only, and in view of the de- 
cisions in similar cases, the insanity of the as- 
sured, or anythine but the act of hanging him- 
self could be held to be the cause of his death. 
Sdieffer V. R. R. Co, 105 U. 8. 249. 252 [26: 
1070, 10711; Trew v. Railway Pauenger$A99ur, 
Cb. 5 H. & N. 211, and 6 H. &N. 889,845; 
Reynolds v. Aceidentai Ins, Co. 22 Law Times 
(K 8.) 820; Winspear ▼. Aeeidmt Ins. Co. 42 
Law Times (N. 8.) 900: affirmed, 6 Q. B. D. 42; 
Laurence v. Aeddentai Ins. Co.K^B. D. 216, 
221; Scheiderer v. Traf>eUert^ Ins. Co, 58 Wis. 
18. 

But the words " bodily infirmities or disease" 
do not include insani^. Although, as sug- 
gested by Mr. Justice Hunt, in Life Ins. Co. v. 
Torry, 82 U. 8. 16 Wall 689 [21: 241], insanity 
[5331 or unsoundness of mind often, if not always, Is 
accompanied by or results from disease of the 
body, still, in the common speech of mankind, 
mental are distinguished from bodily diseases. 
In the phrase " bodily infirmities or disease," 
the word " bodily " grammatically applies to 
"disease," as well as to "infirmitiesr and it 
cannot but be so applied, without disregarding 
the fundamental rule of interpretation, that 
policies of insurance are to be construed most 
strongly against the insurers who frame them. 
The prefix of "bodily" hardly afitecte the 
meanmg of " infirmities," and it is difficult to 
conjecture any purpose in inserting it in this 

J proviso, other than to exclude mental disease 
rom the enumeration of the causes of death or 
disability to which the insurance does not ex- 
tend. 

In the argument for the plaintifl in error.some 
stress was laid on the fact that the concluding 
paragraph of the application differs in form 
of expression, so as to include mental as well 
as bodily diseases. It is by no means clear that 
this is so; but If it were, it would not affect the 
case. The whole application is not made part 
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of the contract, and the only mention of It in 
the policy is in the opening words: " In con- 
sideration of the warranties made in the appli- 
cation for this insurance*" This does not in- 
clude all the statements in the application, but 
only those which arc warranties. Some of Uiem 
may be; others clearly are not The state- 
ments as to the age, occupation, previous state 
of health and present babits of the assured, and 
as to his other insurance, may be warranties 
on his part. Those as to the amount, terms 
and payee of tbe policy applied for certainly 
are not The statements expressing his under- 
standing of what will be the effect of the insur- 
ance are statements not of fact, but of law, and 
cannot control the legal construction of the 
policy afterwards issued and accepted. 

The death of the assured not having been the 
effect of any cause specified in the proviso of 
the policy, and not coming within any war- 
ranty in the application, the question recun 
whether it is within the general words of the 
leading sentence of the policy, by which he is 
declared to be insured " against bodily injuries 
effected through external, accidental ana vio- 
lent means." This sentence does not, like the 
Eroviso, speak of what the injury to "caused [534] 
j[;" but it looks only to the " means" by which 
it is effected. No one doubts that hangins: is 
a violent means of death. As it affects the 
body from without, it is external, just as suffo- 
cation by drowning was held to be, in the cases 
of TreWt Reynolds and Winspear, above cited. 
And, accordmg to the decisions as to suicide 
under policies of life insurance, before referred 
to, it cannot, when done by an insane person, 
be held to be other than accidental. 

The remit is that the judgment of the Oirouit 
Court in favor of the plaknttff toas correct, and 
must be affirmed. 
True copy. Test: 

James H. MoKenney« Clerk, Sap. Court, U. 8* 
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ALBERT 8. ROSENBAUM, Flff, inBrr., 

V. 

BOARD OP SUPERVISORS OP THE CITY 
AND COUNTY OP SAN PRANCISCO. 

(See S. a Bepor(er*B ad. 4I1H64.) 

Jurisdiction— crigincd proceeding for manda- 
mus, not within jurisdiction of circuit eawrt9 
^-Hsudia proceeding, not removable — Act of 
March 3, 1875— section 716, R. 8. 

1. The otroult oourts have no Jurisdlotlon to 
award a mandafniM, ezoept as ancillary to some 
other proceeding establlsning a demand, and re- 
ducing It to judgment, the mandamus being in the 
nature of prooefls for executing the judgment. 

2. An original proceeding forafiumdamtis is not a 
suit of a civil nature within the meaning of tbo Re- 
moval Act of March 8, 1876, and is not removable. 

[Noe. 1200, IIW.] 
Submitted Jan. 17, 1887. I>eeided Ma/r. 7.1887. 

IN ERROR to the Circuit Court of tbe United 
States for the District of California. Opin- 
ion below, 28 Ped. R^. 228. AJftrmed. 
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The bistoiy and facts of the case appear In 
the opinion of the court. 
Messrs, A. L. Rhodes and A. H.Garliuidt 

for plaintifT in error: 

The action in each of these causes comes 
within the meaning of section 2 of the Act of 
1875, and is a suit. 

Weston y. Charleston, 27 U. S. 2 Pet 464 
<7: 486). 

Majidamus in modem practice Is nothing 
more than an action at law between the parties, 
and is not now regarded as a prerogative writ. 

CommontoecUth of Ky, y. Dennison, 65 U. S. 
1W How. 97 (16: 725); Kendall v. U. 8, 87 U. S. 
12 Pet. 616 (9: 1217); U. 8. y. 8churt, 102 U. 8. 
•892(26: 170); Louis y. Brown Township, 109 U. 
B. 166 (27: 898); KendaU y. Stokes, 44 U. 8. 8 
How. 100(11:512). 

The jurisdiction of the circuit court, on the 
removal of a cause, is not dependent upon the 
original jurisdiction of the circuit court. 

Lexington y. Butier, SI U. 8. 14 WaU. 292 
(20: 811); Oaines v. Fuentes, 92 U. S. 17 (23: 
627); Boom Co. y. Patterson, 98 U. S. 404 (25: 
207); Bess v. Beynolds, 118 U. 8. 78 (28: 927); 
<ne^n y. Oommonwalth Ins. Oo, 110 U. 8. 81 
(28: 76); Davies v. Corbin, 112 U. 8. 89 (28: 629). 

The tfnited States Courts afford to nonresi- 
dents remedies commensurate with the remedies 
given in and by the State where these courts 
are held. 

Ptiyne v. Book, 74 U. S. 7 Wall. 425 (19: 260); 
Wiitton's Case, 80 U. 8. 18 WaU. 270(20: 671); 
Thacher, Pr. 27-38. 

Suits of a civil nature at common law are not 
restricted to the old settled forms of the com- 
mon law, but include all remedies that are to be 
administered, not equitable, criminal, or of ad- 
miralty cognizance. 

Thacher. Pr. 27. 

Messrs. Philip G. Oalpin and Geo* 
Flonmoyv Jr.* for defendants in error. 

Mr. Justice Blatehford delivered the opin- 
ion of the court: 

On the 18th of October, 1885, Albert S. Rosen- 
baum brought an action in the Superior Court 
of the City and County of San Fnmcisco, in 
the State of California, against John A. Bauer, 
Treasurer of the City and County of San Fran- 
cisco. The complamt set forth the issuing of 
<»rtain bonds, called Montgomery Avenue 
bonds, by the board of public works of the City 
and County of San Francisco, under an Act of 
the Legislature of California, approved April 1, 
1872 (Stat. 1871-2, chap. 62^ entitled "An 
Act to Open and Establish a Public Street in 
the City and County of San Francisco, to 
be called * Montgomery Avenue,' and to Take 
Private Lands Therefor." The Act provided 
for the creation by taxation of a funa for the 
payment of interest on the bonds, and of a sink- 
mg fund for their redemption; and enacted 
that whenever such Treasurer should have in 
his custody $10,000 or more belonging to the 
Binking fund, he should advertise for proposals 
for the surrender and redemption of the bonds. 
The complaint alleged that the plaintiff owned 
twenty-one of the bonds of $1,000 each; that 
the Treasurer had in his hands over $12,000 be- 
k)n|^g to the sinking fund; that the plaintiff 
had exhibited his bonds to the Treasurer and 
demanded that he advertise for proposals for 

744 



the surrender of bonds issued imder the Act: 
that he refused so to do; and that no part of 
such bonds had been paid. The complaint 

? rayed for a Judgment that the defendant, "as 
'reasurer of the City and County of San Fran- 
cisco, be commanded to advertlige for the re- 
demption of Montgomery Avenue bonds, as in 
section eleven of me Act hereinabove referred [469) 
to provided," 

Three days afterwards the plaintiff filed a 
petition for the removal of the suit into the 
Circuit Court of the United States for the Dis- 
trict of California on the ground Uiat the plaint- 
iff was a citizen of New York and the defend- 
ant a citizen of California. The state court 
made an order of removal. The record being 
filed in the federal court, the defendant de- 
murred to the complaint, specifying as a ground 
of demurrer that the federal court had no juris- 
diction of the subject of the action. The case 
being heard on the demurrer, the court made 
an order, on the 18th of January, 1886, that the 
cause be remanded to the state court, "this 
court having no jurisdiction of this cause in this 
form." The plaintiff has brought a writ of 
error to review that order. 

The same Act provided that an annual tax 
should be levied on the property therein men- 
tioned to raise money to pay tne coupons an- 
nexed to the bonds, and another annual tax to 
create a sinking fund for the redemption of the 
bonds, the taxes to be levied in the manner in 
which other taxes are levied, that is by the 
Board of Supervisors. The same Rosenbaum, 
being the owner of twenty-one of the bonds, 
and of eight matured coupons, of $80 each, at- 
tached to each bond, each coupon being for six 
months interest, the first of them having ma- 
tured January 1, 1882, brought an action on 
the 12th of December, 1885. in the said Superior 
Court of the City and County of San Francisco, 
against the Board of Supervisors of the City and 
County of San Francisco. The complaint set 
forth that there were no funds in the hands of 
thie Treasurer applicable to the payment of any 
of the coupons; and that the plaintiff had de- 
manded of the Board that it levy a tax suffi- 
cient to pay the coupons, but it mid refused so 
to do. The complamt prayed for a judgment 
"against said Board of Supervisors, command- 
ing them to levy the tax hereinabove mentioned, 
and to continue to levy said tax from year to 
year until all the interest upon said bon£U;, and 
said bonds themselves, are lully paid." 

On the 21st of December, 18i35, the plaintiff r^KAi 
filed a petition for the removal of this latter L*««J 
suit into the Circuit Court of the United States 
for the District of California, on the ^und of 
diversity of citizenship in the parties. The 
state court made an orcler of removal. The de- 
fendant made a motion in the federal court to 
remand the case to the state court on the ground 
of want of jurisdiction by the federal court "of 
the subject matter contained in the complaint.** 
On the 24th of May, 1886, the court made an 
order granting the motion, and the plaintiff has 
brought a writ of error to review that order. 

The circuit court, in remanding the causes 
(28 Fed. Rep. 228), proceeded on these grounds: 
(1) That it had always been held by this court 
that the circuit courts had no jurisdiction to 
award a mandamus except as ancillary to some 
other proceeding establishing a demand, and 
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M^udng it to ludgmcDt, the mandamtu being 
in the nature of process for executing the Judg- 
ment. 0i) That a proceeding for a mandamus 
-was not a suit of a civil nature, within the mean- 
ing of any provision of the Act of March 8, 
ltr75, chap. 187, 18 Stat at L. 470, and was not 
removable under it. 

Prior to the Act of 1876 it was well settled 
that the circuit courts had no Jurisdiction to is- 
sue a vnrit of mandamu$ in a case like the pres- 
ent. 

InHelntire ▼. Wood,in 1818,11 U. 8.7 Oranch, 
504 [8: 420], it was held that a cbx;uit court 
had no power to issue a mandamus to the regis- 
ter of a land-ofi9ce of the United States, com- 
manding him to grant a final certificate of pur- 
chase to the plaintiff for lands to which he sup- 
posed himself entitled under the laws of the 
United States. In that case the plaintiff's al- 
leged right to a certificate of purchase was 
claimed under the laws of the United States, but 
this court, speaking by Mr. Justice Johnson, 
said that the power of the circuit courts to issue 
the writ was confined by section 14 of the Judi- 
ciary Act of 1789, 1 Stat, at L. 81, to those cases 
in which it might be necessary to the e^rcise 
of their jurisdiction. This provision of seudon 
14 appears now in section 716 of the Revised 
Statutes in these words: "Sec. 716. The su- 
preme court and the circuit and district courts 
diall have power to issue writs of scire facias. 
They shall also have power to issue all writs 
not specifically provided for by statute, which 
[454] maybe necessary for the exercise of their re- 
spective jurisdictions, and agreeable to the 
usages ana principles of law." 

In McClung v. SiUiman, in 1821, 19 U. S. 6 
Wheat 598 [5 : 840], a mandamus was applied for 
in a Circuit Court of the United States to compel 
the register of a land-office of the United States to 
issue papers to show the preeinptive interest of 
the plaintiff in certain land. The vnit was re- 
fused. In this court, the case was sought to be 
distinguished from MclnHre v. Wood^ on the 
ground that the parties were citizens of dif- 
ferent States. But the court, speaking again 
by Mr, Justice Johnson, said that no just in- 
ference was to be drawn from the decision in 
Mclntire ▼. Wood, in favor of a case in which 
the circuit court was vested with Jurisdiction 
by citizenship under section 11 of the Act of 
1789. And then, in answer to the argument 
that, as the parties were citizens of cufferent 
States, and competent to sue under section 
11, the drcuit court was, by section 14, vested 
with power to issue the writ as one "necessary 
for the exerdse of its Jurisdiction,'* the court 
said: "It cannot be denied that the exercise of 
this power is necessary to the exercise of Juris- 
diction in the court below; but why is it neces- 
sary? Not because that court possesses juris- 
diction, but because it does not possess it. It 
must exercise this power and compel the emana- 
tion of the leffal document, or the execution of 
the legal act by the register of the land-office, 
or the party cannot sue. The 14th section of the 
Act under consideration could only have been 
intended to vest the power now contended for 
in cases where the Jurisdiction already exists, 
and not where it is to be courted or acquired by 
uicans of the writ proposed to be aued out." 

CoDsistently with the views in those cases, 
this court, mliiggs v. Johnson County, in 1867, 
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78 U. 8. 6 Wall. 166 [18: 768], held that a dr> 
cuit court had power to issue a mandamus to 
officers of a couutv, commanding them taler^ 
a tax to pay a Judgment render^ in that court 
against the coun^ for interest on bonds israed 
by the counlrv, where a statute of the State un- 
der which the bonds were issued had made 
such levy obligatory on the county. This rul- 
ing has been repeatedly foUowed since, and 
rests on the view that the issue of the manda- 
mus is an award of execution on Uie Judgment, 
and is a proceeding necessary to complete the 
Jurisdiction exerdsiBd by rendering the Judg- 
ment 

In many cases adjudged in this court since 
Mclntire ▼. Wood, tnat case has been referred 
to as settling the law on the point to whldi II 
relates; as in The Secretary ▼. McQarraham, 76 
U. S. 9 Wall. 298, 81lh9: 679, 5881; Bath Oo. 
V. Amy, 80 U. S. 18 Wall. 844 [20: 5891, and 
HeineY. Levee Oomrs. 86 U. S. 19 WaU. 65t> 
[22: 228]. 

In Bath County V, Amy, in 1871, ubi snpra, 
the. holder of bonds issued by a county in Ken- 
tucky applied to the Circuit Court of the United 
States for a mandamus to compel the county 
court to levy a tax to pay the interest on the 
bonds, on the ground that a statute of the State 
required the county court to do sa No Judg- 
ment had been obtained for the interest. In 
Kentucky such a proceeding could have been 
maintained in a court of the State, without a 
prior iudgment, and would have been there 
treated as a suit of a civil nature at common 
law, and not a mere incident to another suit. 
The circuit court awarded the mandamus, but 
this court reversed the Judgment, holding that 
it was doubtful whether the writ of mandamus 
was intended to be embraced in the srant of 
))Ower in the 11th section of the Judiaarv Act 
of 1789 to the circuit courts, to take cognizance 
of suits of a civil nature, at common law, where 
the diversiU" of citizenship there specified ex- 
isted; but tnat the special provision of the 14th 
section of the Act, while, no doubt, including 
mandamus under the term '*other writs," indE 
cated that the power to grant that writ gener- 
ally was not understood to be covered by the 
11th section. Citing the prior cases, the court 
said: "The writ cannot be used to confer a Ju- 
risdiction which the circuit court would not 
have vdthout it It is authorized only when 
andllaiy to a Jurisdiction already acquired." 

The same doctrine was applied in Cfraham 
V. NiMTton, in 1872, 82 U. S. 15 Wall 427 [21: 
177], where a Circuit Court of the United 
States had affirmed the action of a district court 
in granting a mandamus to compel a state au- 
ditor to is^e certificates as to the amount of 
illegal taxes paid by the applicant, the issuing 
of such certificates being provided for by a 
statute of the State. This court held ttiat 
neither the circuit court not the district court 
had Jurisdiction to issue the writ. 

The same principles have been asserted by this ^^ • ^ i 
court in cases arising since the Act of March 8, [456] 
1875; as in County of Green ▼. Daniel, 102 U. 
S. 187, 195 [26: 99, 101]; in U, S. v. Sehurz, 
102 U. S. 378, 898 [26: 167, 170]; in Davenport 
V. (hunty of Dodge, 105 U. S. 287, 242. 248 
'26: 1018, 1021]; and in Louisana v. Jumd, 107 

. S. 711, 727 [27: 448, 458]. 

But now it is contended for the plaintiff in 
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error that the droait court can obtain jurisdio- 
tion of these cases by their removal under sec- 
tion 2 of the Act of 1876. It was evidently 
thought that the circuit court would have no 
original cognizance of them, if commenced in 
that court, for they were not brought in that 
court, although in the petition for removal in 
each proceeding the plaintiff states that he was 
a citizen of New York when it was commenced, 
and in the petition for removal in the first pro- 
ceeding he states that Bauer was at its com- 
mencement a citizen of California, the defend- 
ant in the second proceeding being, when it 
was brought, a municipal coiporation of Cali- 
fornia. The proceedings were evidently insti- 
tuted with the purpose of removing them, for 
the petitions for removal were severally filed by 
the plaintiff three days and ten days after proc- 
ess was served on the defendant, and nothing 
was done in the state court but to file a com- 
plaint, and to serve a summons, and to take 
proceedings for a removal. 

To maintain the jurisdiction by removal it 
is contended that that Jurisdiction does not -de- 
pend on the ori>dnal jurisdiction of the circuit 
court; that the former may exist without the 
latter; and that in the present case it does exist 
The only possible ^^round of jurisdiction in 
the present cases is' diversity of dtzenship; for 
the right of action claimed does no' arise under 
the Constitution, or a law or treaty of the United 
States. It exists, if at all, under a statute of 
the State. The State is not alleged to have 
passed any law impairing the obligation of any 
contract of which the plaintiff claYpis the bene- 
fit, or to have deprived him of any right se- 
cured to him by the Constitution of the United 
States. In respect to jurisdiction by citizen- 
ship, as applicable to this case, section 1 of 
the Act of 1875, in regard to orifl:inal 1uris(]io- 
tion. and section 2, in regard to jurisdiction by 
removal, describe the subject matter of the 
rASVi ^^ ^ terms whidiare the same legally. In 
^^^'^ section 1, the suit of which "original cogniz- 
ance" is ffiven is a suit "of a d^l nature, at 
wmmon law or in ^auitr," where Uie matter in 
dispute exceeds, exclusive of costs, the sum or 
value of $600, and "in which thero shall be a 
controversy between citizens of different 
States." In section 2 the language is identical 
except that the suit is to be a suft "of a cdvil 
nature, oX lato or in equity." In section 11 of 
the Act of 1879, the original cognizance given 
to the circuit courts was of "lUlsuits of a civil 
nature, at common law or in equity," where 
thti matter in dispute exceeds, exclusive of costs, 
the sum or value of $600, and "the suit is be- 
tween a citizen of the State where the suit is 
brought and a citizen of another State." , In 
section 12 of that Act, jurisdiction by removal 
was given to the circuit courts of a like suit 
Now, if, as has always been held, "original 
cognizance," under section 11 of the Act of 
1789, did not exist, of proceedings like those 
before us, founded on citizenship, it must nec- 
essarily follow that original coniizance cannot 
exist, under section 1 of the Act of 1876, of 
such a proceeding, foimded on citizenship. If 
so, it is impossible to see how, with legally 
identical language in section 2 with that in sec- 
tion 1, jurisdiction by removal can exist, under 
section 2 of the Act of 1876, of proceedings like 
ihoae before us, founded on citizenship. This 
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view is entirely aside from the principle whUAc 
has controlled in some cases, where a restrio- 
tion as to original jurisdiction, contained in 
other provisions of section 11 of the Act of 
1789, did not exist in section 12 of that Act, in 
regard to jurisdiction by removal, or in other 
removal statutes. Of that character was the 
restriction in section 11 on the right of an as- 
signee of a chose in action to sue if the suit 
could not have been prosecuted in the court 
had the assignment not been made; as illustrat- 
ed by the cases cited by the plaintiff in error, 
of dity of Lexington ▼. ButUr, 81 U. S. 14 Wall. 
282 [20: 8091: and Claflin y. Chmmonwealth 
Ins. Oo. 110 U. S. 81 [28: 761. 

In Gain€$ v. Fuentes, tf2 tJ. S. 10 [28: 624], 
an application for removal was sustained under 
the Local Prejudice Act of March 2, 1867, 14 
Stat at L. 668. of a suit to annul a will, on the 
ground that the Act, in authorizing the re- 
moval, invested the federal court by that fact 
with aJl needed jurisdiction to adjudicate the 
case. But that case was not one of a mandor 
mu9, to which the implied restriction of the 
statute in respect to that writ was applicable. 
The same remark may be made as to Doom 
Oompkn^ V. Patterson, 98 U. S. 403 [25: 206], 
where the remc^ed proceeding was one to con- 
denm lands for the useof a boom company; and 
as to Um V. Beynoldi, 118 U. 8. 78 [2^: 927], 
where the removal was of a proceeding in a 
probate court to obtain oayment of a claim 
against the estate of a aeceased person; and 
as to Bliten v. New England aorew Co, 8 
Blatchf. Ill, and Barney v. Qlobe Bank, 6 
Blatchf . 107, where foreign corporations suc- 
cessfully maintained jurisdiction bv removal, 
in ordinary suits, although they could not have 
been compulsorily brought into the circuit 
court by original process. 

As this court, wnile sections 11 and 12 of the 
Act of 1789 were in force, and section 14 of 
that Act was also in force, always held, even 
where the requisite divers!^ of citizenship ex- 
isted, that the restriction of section 14 operated 
to prevent original cognizance by a circuit 
court, under section 11, of a proceeding by 
mandamtis not necessary for the exercise of a 
jurisdiction which had previously otherwise 
attached, so, with sections 1 and 2 of the Act 
of 1876 in force at the same time with section 
710 of the Revised Statutes, the restriction of 
section 710 must operate to prevent cognizance 
\ji9 removal, \xj a dreuit court, under section % 
ot the Act of 1876, even where the requisite di- 
versi^ of dtlgenshlp exists, of a like proceed- 
ing by maikfomiM. As wss said by this court, 
speaung by Mr, Jusfiee Miller, in Hese v. 
Reynolds, 118 U. S. 78, 79, 80 [28:927, 929) 
the language of the repeialing clause of the Act 
of 1876, is^' that all Acts and parte of Acta in 
conflict with the provisions of this Act are 
hereby repealed," and the statute to be repealed 
must be in conflict with the Act of 1876, or that 
effect does not follow. There is nothing ia 
section 2, or any other part of the Act of 1875, 
which is in conflict with, or has the effect to 
abolish, the restriction or section 716, just as 
there was nothing in section 11 or section 12, 
or any other part, of the Act of 1789, which 
was in conflict wiUi, or had the effect to abol- 
ish, the restriction of section 14 of thai A.ct. 

These cases fall directly within the proviaio» 
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of section 6 of the Act of 1875, that if, in any suit 
l**»®] remov^ from a state court to a Circuit Court 
of the United States, it shall appear to the sat- 
isfaction of said circuit court, at any time after 
such suit has been brought or removed thereto, 
that such suit does not really and substan- 
tially involve a dispute or controversy properly 
"within the jurisdiction" of said circmt court> 
the said circuit court shall proceed no fur- 
ther therein, but shall dismiss the suit or 
remand it to the court from which it was 
removed, as Justice may require. What is 
meant by the expression '* within the juris- 
diction?''^ It means within the judicial cogni- 
zance — within the capacity to determine the 
merits of the dispute or controversy, and to 
grant the relief asked for. The provision does 
not give countenance to the idea that the suit or 
proceeding is to be retained in the circuit court 
till brought to a formal adjudication on the 
merits, when, at that ultimate stage, the court 
must say that the case is not within its turis- 
diction, after the party successfully challeng- 
ing the jurisdiction has been harassed by ex- 
pense and injured by delay. But it means 
what it says, that the dismissal or remanding 
•'shair* be made whenever, "at any time" after 
the suit is brought or removed to the circuit 
court, it shall appear to the satisfaction of that 
court that there is, really and substantially, no 
dispute or controversy of which it has juris- 
diction, in the sense above pointed out; the 
right to have a review by this court of the or- 
der dismissing or remanding the suit being 
fiven to the aggrieved party at once^ instead oi 
is being compelled to await the making of 
such an order at the end of a full and formal 
hearing or trial, on issues and proofs, on the 
merits alleged on either aide. 
Orders c^JHrmed, 
True copy. Test: 

James H. MoKenney, Clerk, Bap, Oourt, U. 8. 

Mr. Justice Bradley* dissentinfi;: 

Mr, Justice Harlan and Mr, Justice Mat- 
thews agree with me in dissenting from the 
Judgment of the court in this case. 

It is a constitutional right of the citizens of 
the several States having controversies with the 
citizens of other States, to have a national forum 
in which such controversies may be litigated. 
[ABO] It was one of the declared purposes of the Con- 
stitution, that the judicial power of the United 
States should extend to certain cases enumer- 
ated, one of which was, "to controversies be- 
tween citizens of different States;" and it was 
declared that this power should be vested in 
one supreme court, and in such inferior courts 
as the Congress might from time to time ordain 
and establish; thus making it the duty of Con- 
gress to establish such triounals. If Congress 
fails in this constitutional duly, the citizens 
have no redress but the baUot-Mx. But Con- 
gress has not failed. It has established the 
requisite tribunals, and has invested them with 
the powers necessary to give the citizens their 
constitutional rights. Or, if it has failed in 
any respect, either with re^rd to persons or 
causes, we think it has not failed in respect to 
the class of cases to which the present belong. 

Congra98, by the Act of March 8, 1875, pass^ 
to determine the jurisdiction of the circuit courts, 
has declared that they shall have original cog- 
nizance, ooncurrent with the courts of the sev- 
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eral States, amongst other things, of all suits of 
a civil nature at common law or in equity, in- 
yolvinff over five hundred dollars, m which 
there uiall be a controversy between citizens 
of different States; and that any such suit 
brought in any state oourt may be removed by 
either party into the circuit court for the proper 
district This jurisdiction should be liberally 
construed so as to give full effect, as far as may 
be, to the constitutional right, as presumably 
within the intent of Congress. The terms * 'suits 
at common law and in equity," or " suits at law 
and in eouity," which is the same thing, are 
in themselves of the most general character and 
of the broadest signification; and this court 
ought not, by its decisions, to restrict their ap- 
plication, tt is not meant by the expression 
" suits at common law " to confine the juris- 
diction of the circuit courts to the old technical 
actions of trespass, trover, trespass on the case, 
debt, detinue, assumpsit, etc., but it extends to 
and includes any form of proceeding of a dvil 
nature in whircii a legal right cognizable by 
the courts of common law Is sought to be ju- 
dicially enforced by whateyer name, under ue 
new-fancied nomenclature adopted by the dif- 
ferent States, the proceeding may be called. 
Suits at law and equity inclwle every form of 
proceeding except those peculiar to admiralty, 
ecclesiastical or probate and military Jurisdic- 
tions. And even in matters savoring of eccle- 
siastical process, after an issue has been formed 
between definite parties, we have held that the 
controversy came under the head of a suit at 
at law. Oainesv. FuerUes, 82 U. 8. 17 £28:527]; 
Hess y. Beynotds, 118 U. B. 78 [28: 927]. The 
broad terms used in the law were purposely 
employed, as it seems to us. to make the juris- 
diction complete, to the full extent which the 
Constitution intended It should have. It is 
true that in one or two cases we have intimated 
a distinction between the extent of jurisdiction 
given in the first and that siven in the second 
sections of the Act of 1875; but that distinction, 
if well founded, does not affect* the present 
cases, since they arise under the second section, 
which has been supposed to be the broader of 
the two, and, in any event, the ground of dis- 
tinction is not here involved. 

Now, a mandamus, which was originally a 
prerogative writ only, has come to be m many 
cases, and in most States, a private suit, brought 
for iht purpose of eniordng a priyate right. 
This is true in the two cases now before us. 
The appellant has a money demand against the 
City and County of San Francisco, and is seek- 
ing to collect it m the usual way in which such 
demands are collectible by the law of procedure 
of California. The mandamt/f which he seeks 
is the mere process for commencing his action, 
and is a proper process suited to his case. The 
City and County of San Francisco can set up 
any defenses to the action in this form which 
it could do in the ordinary action of debt or 
upon contract. It is essentially a civil suit at 
law, no matter by what name it is called, — cer- 
tainly as much so as were the proceedings in 
Gaines v. Fuentes, Hess y. Reynolds^ already 
cited, and in Boom Co, v. Patterson, 98 (J. S. 
404 [25: 207], where there was an issue to as- 
certain the value of property taken by virtue 
of eminent domain. In Daties v. Corlnn, 112 
U. S. 86 [28: 627], we sustained a writ of error 
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from this court to thr, circuit court on a Judg- 
ment in a proceeding for mandamvs to carry 
into effect a Judgment for a debt. The Chief 
Justice there said: ** While the writ of man- 
1462] <2amtM, in cases like this, partakes of the nat- 
ure of an execution to enforce the collection 
of a Judgment, it can only be got by insti- 
tuting an independent suit for that purpose. 
There must be: first, a showing by the relator 
in support of his light to the writ; and second, 
process to bring in the adverse party, whose 
action is to be coerced, to show cause, if he 
can, against it If he appears and presents 
a defense, the showings of the parties make up 
the pleadings in the cause; and any issue of 
law or fact that may be raised must be Judi- 
cially determined by the court before the writ 
can ^ out. Such a determination' is, under 
the cuxiumstanoes, a judgment in a civil action 
brought to secure a right, that is to say, process 
to enforce a Judgment Such a Judgment is, 
in our opinion, a final Judgment in a civil ac- 
tion, within the meaning of that term as used in 
the statutes r^^lating writs of error to this 
court." 

In the Jurisprudence of Califomia, it has fre- 
quently bieen held that a mandamtu is a civil 
action. It is only necessary to refer to the 
cases to show that this is a point beyond all dis- 
pute. Perry V, Amet, 26 CaL 872; Cariaga v. 
l)rpcUn,90CBl, 246; Oourtwright v. Bear River 
Mining Co, 80 Cal. 588; EnowUi v. Teates. 81 
Cal. 90; Pe<}ple v. Kern County, 45 CaL 679; 
People V. Thampeon, 66 Cal. 898. 

But it is urged that the power given to the 
Circuit Courts of the United States to issue 
writs of mandamue is limited by Act of Con- 
gress to certain special cases; namely, only 
where they may be necessary for the exercise 
of their ordinary Jurisdiction (R 8. § 716), and 
that, according to the decisions of this court, 
in suits for the collection of money, the writ 
can onl^ be used as ancillaiy to an execution 
after a judgment has been obtained in an ordi- 
nary smt It is suflScient to say that all of 
these decisions, except two, relate to the law 
as it was before the passage of the Act of 1876. 
That Act, as we have seen, is expressed in gen- 
eral terms, without any qualification as to the 
writs or process which shall be employed, and 
repeals any restraining effect of section 716 of 
the Revised Statutes if in confiict with it The 
two cases to which we have referred as decided 
since the Act are County qf Green v. Daniel, 102 
U. S. 187 ra6: 991, and Dawnwrt v. County of 
r4«ai ^^ff^^ 105 U. S. 287 [26: 10181. But the point 
l*^ J decided in these cases was that, although the 
state law gave the remedy of maTidamud to 
compel the levy of taxes for the payment of 
bonds, an ordinary action might nevertheless 
be brought on the bonds for the purpose of ob- 
taing a Judgment They do not decide, what- 
ever dicta may appear to have been made, that 
TuiTidamusmigltki not have been brought origi- 
ally. 

The inference drawn from section 716, R. S., 
is. that as it grants power to this court and the 
circuit courts "to issue all writs not specifically 
provided for by statute, which may be neces- 
sary for the exercise of their respective Juris- 
dictions and agreeable to the usages and prin- 
ciples of law," (which is rightly supposed to in- 
clude the writ of mandamus) it must be con- 
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strued as denying the power to issue that writ 
in any other case. This conclusion might be 
admissible if it is restrained to the instance of 
the particular writ of mandamue which alone 
was in contemplation; that is, the prerogative 
writ of mandamue as known to the pracuce of 
the EiDc:'s Bench in England. The object of 
this section of the statute was to give the coiirta 
of the United States the power to issue such a 
writ when necessary in the exercise of a Juris- 
diction in which the use of such a writ was con- 
formable to law. But the section had no ref- 
erence to mandamue as a form of civil action, 
as it has become in modem times, having a 
definite purpose and scope, and as distinct in 
its use, for the puipose of enforcing private 
rights of a parttcular description, as are the 
forms of actions known to the common law, 
such as assumpsit, debt or trespass. Viewed as a 
civil action, authorized by the laws of the State 
in which the suit is brous^ht, the Jurisdiction of 
the circuit courts is estabiishedby section 1 of the 
Act of 1875, which embraces "aU suits of a civil 
nature at conmion law or in equity, where the 
matter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars, * • * 
in which there diall be a controversy between 
citizens of different States." If there be such 
a suit, in which, by the law of the State, 
the form of proceeding is required to be in 
mandamue, section 914, K. S applies, which re- 
quires that "The practice, pleadings and forma 
and modes of proceeding in civil cases, other 
than equity and admiralty cases, in the circuit 
and district courts, shall conform, as near as [464] 
may be, to the practice, pleadings, and forms 
and modes of proceeding existing at the time in 
like causes in Uie courts of reconl of the State 
within which such circuit or district courts are 
held, any rule of court to the contrary not- 
withstanding." Effect may be given in the 
present case to this provision of the statute, 
without running counter to section 716. The 
fallacy of the argument against the Jurisdiction 
of the circuit court, in such cases, is in constru- 
ing section 716 as an exception out of the gen- 
eral grant of Jurisdiction to that court over all 
suits in which the controversy is between citi- 
zens of different States; whereas, it is a general 
grant of power to issue all writs necessary to 
tne exercise of their Jurisdiction— a power 
which would probably have been impUea with* 
out an express grant 

In our Judgment, the casea ought not to have 
been remanded, and the Judgments of the cir- 
cuit court remanding the same dkiould be j^ 
versed. 

Trueoopj. Test: 

James H. MoKeoney, Clerk, Sup. Oourt, U. 8. 



JANB HERRON bt al., Pljf^. in Brr., [464] 

PHILIP DATER et al. 

(See S. C Reporter^ ed. 464-479.) 

Sgeetment — Penneylvania titlee by tearrant and 
eurvev, valid— date of tearrant— " Joh n KdH^e 
Purehaee Blotter" ae evidence — rejection oj 
evidence, 

1. In Pennsylvania an estate held by a warrant 
and survey attended with payment of the par> 
chase money is considered in most respects the same 
in effect as the legal estate; and the State cannot 
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•Sect MOb tftle b7 » Mfbaeqncot (rntemt to h 

L^ectment m«y be molntalDed upon a wamint 
■Dd survey by tb« owner who paid the purohase 
money, witbout any ooavsyanoe from the person 
Id whooe name tbe applloatloa waa made and the 
warrant la«ued. 

L Under a Peunsytvanla Btatate ooplea of en- 
-rtet From the old purchase blotter In the laud- 
olBoe of the ^tate are prima /ocU erldenoe of the 
facta therein stated. 

1. The orders, judgmenta and deoreea of the Or- 
nbnna' Court of Philadelphia County, tai a ease 
where it had Juriedlotlon ot the aubject-eutler, 
I :',iinot be impeucbed iwllB(ei«lly. 

r>. A rt'cltui In a patent oC a prior ooDToyanoe to 
the pntcntee la not evidence againat tlilnl partlea 
to iiffecl rlg-bta prorloualy vealed In them. 

6. In an action ot ejectment evidence tendlpg to 
show that oertaln payments ot taxes ml^ht have 
been on other tmcCs b held to have been properJy 
reJ«M:ted. ^^ ^^^ 

Arffved Jan. 19,£0, 1887. Dteid»dMareh7.I887. 

IN ERROR to the Circuit Court of tbe United 
Btaies for the Western District of Penosyl- 
Tuiia. A^rmtd. 

The history and facta of the case appear la 
the opinion of the court. 

Mettn. R. P. AUen, A. B. IHU aai John 
0. Eeading. Jr., for plaintiffs in error; 

" In actions of ejectment in the United States 
courts the strict legal title prevails. If Ihere 
are equities which ahow the right to be in an- 
other, these can only tie considered on the 
equity side of tbe federal courts." 

Fo$ter V. Mora. 98 U. S. 425 (2S: 191). See 
also eilmer y, Pairidedar, 51 U. S. 10 How. 
267 (18: 411)1 SAeirbvm t. Ci/rdova, 60 U. 8. 
24 How 423 (16; 741); Sinqlelon v. Touchard, 
66 U. 8. 1 Black, 342 (17: m; Hkkey {8Uel\ v. 
SUieart. 44 U. 8. 3 How. 761 (11: 814). 

A patent is a complete approprlatioD of the 
land It describes; and at law no defects tn the 
prelituinarf slepe can be tried. 

Boardman t. Leuon of Seed, 81 U. S. 6 Pet. 
828 (8. 410}. 

The oiphana' court never oonflrmed the sale 
to Brotnt. The petition of LeFavre's adminis- 
trator to the orplians' court, upon which the 
order to sell waa granted, upon its face show. 
Ing that tbe debts of the decedent were all 
barred by the statute, such order was void for 
want of jurisdiction io the court to grant it, 
and the sale to Brobst was in lilie manner void. 
Tbe validity of such sale may be contested in 
any case involving title to the land sold. 



1. 178; Drtthtr 
"B; TorrenetY. 
V. atiU. 56 Pa. 



V. Jenkint, 8 Sert 
v. AtUnttnen Water Go. 52 Pa 
Torrtnee. 58 Pa. 610; ThomjM 
160; Tork£ App.* 1 Cent, R, 
». Former* Sank, 6 Watts * 

Mettrt. James Ryon, John W. Ryan 
and Samtid Limt, for defendants in error: 

The trust was a dry one: tliCTe wns no control 
and no duty to perform by truEtee.and under the 
Ststulcof 27 Henry VIII., commonly called the 
Statute of Uses.wliich isin force in Pennsylvania 
(see Robert's Digest of British Slatutes, 412). 
tbe truM was immedistely striclien down and 
tbe use executed, thereby mailing Dr. Huston 
the complete owner of tbe lands as well ' * 
as tn equity. 

S Bl. Com. 888; Spragw t. Wood*, 4 Watts 
ft a 192; Kayj. BeaUt. 1 Wright, 81; Sto^ 
netfj App. 10 Wright, 898; Moon v. Sftwite. 1 



Harris, 101; Perry. Trusts, 021; I>vf ». Bajrt*. 
1 Berg. & R. 210; Lavman v Thoma», 4 Bino. 
f; Fox V. Lyon, 3 Casey, 9; Bunting v. Toans, 
. Walts & S. 188; Ohambert v. Ma^in, 1 Pen. 

6 W. 74; Prtrf 7. Ooryclt, 6 Walls & S. 60; 
Maday v. Work, 6 Binn. 168; OingHdi v. fblU, 

7 Harris, 40; BurlOiart v. Buc/ier, 3 Binn. 400. 
The Supreme Court of tbe United Stales hns 

held a warrant survey with payment of tbe 
purchase moDey as vesting the owner with an 
estate strictly legal, upon which ejectment will 
be supporieo la the courts of the United Stales. 

Sims T. Irvim, 8 U. 8. 8 Dall. 426 (1: 865); 
Bdotu v.Ptitttrtoa,'n U. B. 4 Wall. 224 (18: 393). 

Tbe Circuit Courts ot the United States in 
Pennsylvania have uniformly held a warrant, 
survey and return as a perfect legal title, and 

Sectment has always twen sustained upon such 
ties. A warrant, survey, and payment of tbe 
purchase money are sufflcient to dve a legal 
right of entry, and la a sufflcieot legal title to 
support ejectment In United States CourtSL 

Wiaini V. Miki. Pet. (C. C.) 429. 

A warrant and survey returned Into the land* 
offloe and accepted vests a legal title of entry, 
and is sUch a legal title as will support eject- 
ment in United Stales courts. 

QnfflVit v. Tundchmter, Pet. (C. 0.) 418. 

A warrant, survey, and payment of the pui^ 
chase money give a sufficient title in Pennsyl- 
vania to enable the plaintiff to maintain an 
ejectment In tbe drcuit Court of the United 
Stales. 

(kpley V. Riddlt, 9 Wash. (C. C.) 804; Jame* 
V. Gordon, 1 Wash. (C. C.) 888. 

In a controversy reepcctmg tbe title to lands 
in a Stale this court will administer the law of 
the State in all respects as If it were ft court 
sitting there and renewing the decree of an In- 
f<uior court In that locality. 

Oleott V. Bynum, 84 U. B. 17 Wall. 44 (21: 
670); Slaughter v. Glenn, 98 U. S. 242 (20: 1^. 

A title to lands can only be acquired and lost 
according to the laws of the State in which 
tl ' nated. 

Graham, 19 U. & e Wheat. 577 (B: 
S ag V. Jaekton, S6 U. B. 1 Pet. 071 

(■; aw* T. Maaon. 26 U. S. 1 Pel. 509 

(■; \rdntr v. CoUin», 27 U. 8. 2 Pet. 80 

r; 'Jcum V. Olttai, 26 U. S. 12 WbnL 

lOB (6: 088). 



This is an action of ejectment brought by 
the defendants in error In the Circuit Court of 
the United Sutes for the Western District of 
Pransylvania, to recover poasesaion of a tract 
of land situated In Northumberland and C^ 
lumbla Countiea, containinK about 230 acre*. 
There was a verdict and Judgment in favor of 
the plalDtifFs below, to revise which this writ 
of ei '" ' '" 

Bl , . __ _ 

wealth of Pennsylvania. It appears from the 
bills of exceptions taken during the progress of 
the trial that the plaintifts put in evidence a 
certified copy of a document colled an applica- 
tion, No. 12969. as follows: 

"William Elliott applies for four hundred 
acres of land on a branch of Roaring Greek, 
adjoining Dr. Thomas Busloo's lands. In Cal»- 
wlsBB Township, Northumberland Conn^, 
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Joeeph TjBoa applies for four hundred 
tcroe of land lying one mile north of a road 
letAtof from aeaamg to Sunbunr adjoining 
Dr Thomas Ruston's other land, m Catawissa 
Township, In North'd County. 

"William Shannon applies for four hun- 
dred acres ot land lying one mile north of. a 
road leading from Reading to Sunbury, adioin- 
ing other limds of Dr. Thomas Ruston in Cata- 
wusa Township, North'd County. 

"Lewis Walker applies for four hundred 
acres of land lying one mile north of a road 
leedinff from RMuSng to Sunbury, adjoining 
Dr. Thomas Ruston's other lands m Catawissa 
Township, North'd County. ' ' 

" Nathaniel Brown appues for four hundred 
acres of land on a branch of Roaring Creek, 
adjoining Dr. Thomas Ruston's lands* In C^tta- 
wissa Township, North'd County. 

" Ebenezer Branham applies for four hun- 
dred acres of land on a oranch of Roaring 
Creek, adjoining Dr. Thomas Ruston's lands, 
in CaUwissa Township, North'd County." 

Also a certified copy of old purchase vouch- 
ar No. 12909, as follows: 

"26 November, 1798. Certified copy of old 
purchase voucher No. 12969. Josepn Tyson, 
400 a's lying one milt north of a road leading 
from Reading to Sunburv « adjoining Dr. Thom- 
as Ruston's other land, in Northumberland 
County. 

" William Elliott— 400 a's situate on a branch 
of Roaring Creek, adjoining Dr. Thomas Rus- 
ton's other land, in Catawiua Township--said 
county. 

' ' Lewis Walker— 400 a*s lying one mile north 
l4/§^\ of a road leading from Reading to Sunburv, 
adjoining Dr. Tnomas Ruston's other land, in 
said county. 

" William Shannon~400 a's lying one mUe 
north of a road leading from Reading to Sun- 
burr, adjoining Dr. Thomas Ruston's other 
lands, in said county. 

" Ebenezer Branham— 400 a's on a branch of 
Roaring Creek, joining Dr. Thomas Ruston, in 
■aid county. 

" Nathaniel Brown— 400 a's on a branch of 
Roaring Creek, Joining land of Dr. Thomas 
Ruston, in said county. 

" Amount, £60— interest from date thereof. 

•• [On the side]: A geni rec't wrote." 

The plaintiJBtsalso offered in evidence a copy 
of old purchase blotter No. 12969, as follows: 
"1794, ) 12969 

June 14 ) Dr. Ruston. 6 W'rHs of 
400 a's Am't, 2400 a's, 00« p. 
c't p'd q>ecie ch., £60— 

Fees 60t p'd, rem'r Charge 
of 168 D's. 
"Rec'ddU" 
To this the counsel for the defendants ob- 
jected on two grounds: 1, that the warrant to 
Lewis Walker appearing to be dated Novem- 
ber 26, 1798, it was not competent to prove pay- 
ment of the purchase money by Huston, on 
June 14, 1794; and 2, that if any utle whatever 
accrued to Ruston, it would be but a resulting 
trust, as the plaintiffs did not propose to follow 
it with any evidence showing a conveyance 
of the legal title to Ruston or those cliuming 
under him, or any possession of the land by 
him or them, or the bringing of any action of 
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ejectment to recover it within twenty-one yean 
from the date of the warrant The objemoot 
were overruled, and an exception taken. 

The plaintiffs also put in evidence a copy of 
the warrant to Lewis Walker, dated the 26tn of 
November, 1798, for 400 acres adjoining Dr. 
Thomas Ruston's other lands; and a copy of a 
survey for Lewis Walker, dated the 22d of 
October, 1794, in pursuance of the warrant, 
containing 871i acres. The survey was fol 
lowed by a certified copy of the return made by 
William Gray, deputy surveyor, into the land- .^^^^ 
office, showing that on February 23. 1795. he l*®»i 
returned to the land-office the Lewis Walke* 
survey for 871^ acres. Warrants and siureys 
of ^Ye other tracts were introduced in evidence 
in connection witJi the warrant and survey of 
the Lewis Walker tract, being the same tracts of 
land which are mentioned in the application and 
purchase voucher. The plaintifiEs then traced 
title into Nicholas LeFavre by virtue of a judg- 
ment against Thomas Ruston in 1796, and levy 
on lan<& of the defendant Ruston. including the 
Lewis Walker tract, and a sale and conveyance 
of the same to LeFavre by a marshal's deed. 
Nicholas LeFavre having died, his will was ad- 
mitted to probate on the 12th of August, 1815, 
on which day William R Smith took out letters 
of administration with the will annexed. A 
schedule attached to the will of the testator, of 
his lands in Pennsylvania, include<l the Lc'>^i8 
Walker tract of 87U acres. In 1836, William 
R. Smith, the administrator with the will an- 
nexed of Nicholas LeFavre, petitioned the 
Orphans' Court of Philadelphia for an order to 
sell real estate to pav the debts of the decedent. 
By further proceedings upon said application 
in the Orphans* Court of Northumberland 
County, where a portion of the lands of Le- 
Favre were located, a decree of sale was ob 
tained; and the Lewis Walker tract, among 
others, was sold on the 9th of Maj, 1837, to 
Joseph Brobst, as the property of Nicholas Le- 
Favre. A deed was made to Brobst for the 
land, and the sale confirmed Id Northumberland 
County, where the lands were located. By 
suDdry mesne conveyances tlic title of Brobst 
was vested in the plaintiffs below. 

There was evidence tending to show that the 
lands in controversy were wild and unim- 
proved until 1864. when the parties through 
whom the plaintiffs claim title took actual pos- 
session thereof, and improved the same by the 
erection of a house and sawmill, and put to 
work a corps of men for the purpose of proving 
the coal vems. These operations and expend- 
itures were continued for a period of alwut 
eighteen months, at a cost of octween $40,000 
and $50,000, when the work was suspended as 
not being profitable, but possession was main- 
tained throu&;h agents and tenants until 1875, 
when the defendants took forcible possession, 
daimhig title. [469] 

The defendants below objected to the admis- 
sion in evidence of the records from t he Orphans* 
Court of Philadelphia, showing the proceed- 
ings resulting in the sale of the lands of 
Nicholas LeFavre to Joseph Brobst. on tbe 
ground that the debts of the decedent, as se^ 
forth in the petition of the administrator, to pa/ 
which the order of sale issued, were barred by 
the Statute of Limitations and their lieu ex- 
tinguished, by reason of which it was clainaed 
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that the orphvu^ court had no jurisdiction to 
grant the order. The objection was overruled, 
and an exception taken. 

There was also eyidence introduced by the 
plaintiffs, which was objected to, tending to 
uiow pajrment of taxes by those under whom 
the plaintiffs cUdm. 

The defendants below offered in evidence on 
their part an application of Daniel Reese, Lewis 
Walker, and otners, filed in the land-office No- 
vember 26, 1798, indorsed " Ent'd by Wm. 
Lane for Daniel Rees;" also the warrant from 
the Commonwealth to Lewis Walker for 400 
acres, dated November 26, 1798; also the survey 
to Lewis Walker made October 22 1794, in 
pursuance of the warrant of November 26, 
1798, descriUng the tract in dispute; and then 
offered a oortined copy of a patent firom the 
Commonwealth of Pennsylvania to Peter Qrahl, 
dated April 12, 1797, for the same tract, which 

Eitent contained a recital to the effect that 
ewis Walker, by deed dated November 27, 
1798, bad conveyed the said tract with the ap- 
purtenances to Peter Qrahl. Counsel for the 
plaintifls below objected to the introduction in 
evidence of this patent, on the ground that Dr. 
Ruston held a prior title to the land from the 
Commonwealth. This objection was sustained, 
the court refusing to allow the patent to be read 
to the jury, to which the defendants excepted. 

The defendants below then renewed the offer 
of the patent to Peter Grahl for the hmd in dis- 
pute, in connection with an offer to prove a 
connected chain of title from Peter Grahl to 
themselves, to be followed by proof that they 
took actual possession of ttie the land in dis- 
pute in 1875, paid taxes by redeeming the land 
from tax sales, made improvements, expended 
lar^e sums of money in opening coal mines, 
[470] an J have ever since held actual possession of the 
land ; and also that Nicholas LeFavre, who pur- 
chased the allep^ title of Dr. Ruston at mar- 
sbaKs sale on October 11, 1803, received notice 
in October, 1814, of the title of Peter Grahl 
under the patent to biro, and that the plaintiffs 
below, when they purchased at sherifrs sale in 
l(il72, received notice of the same facts. This 
ofTer was rejected, and an exc^ytion duly 
taken. 

The court below also refused to allow the de- 
fendants to read in evidence certain parts of the 
return of William Gray, deputy surveyor, to 
the commissioners of Northumberland dounty, 
made in 1796, other parts of which had been 
read by the plaintiffs below, in order to show 
that the taxes paid by Dr. Ruston on the lands 
which he did in fact own in the same county, 
and paki into the same office during the same 
time, were paid to or bv a different person than 
the taxes paid on the land in dispute; and to 
show that there was another tract surveyed by 
the Commonwealth in the same locality and in 
the same county in the name of Lewis Walker 
as warrantee, which was claimed by Dr. Rus- 
ton. These offers were also rejected by the 
court, to which ruling the defendants excepted. 

The court below charged the jury, among 
other thinesw as follows: 

** The plaintiffs put in evidence a certified 
copv of an ancient paper, dated November 26. 
1798, on file in the land-office, designated as old 
purchase voucher No. 12969, and m connection 
therewith a certifier^ copy of an entry, under 
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date of June 14, 1794, from the old purchase 
blotter in Uie land-office. These documents 
were offered to show, and th^ are evidence 
tending to show, that Dr. Thomas Ruston was 
the owner of the Lewis Walker warrant, and 
paid to the Comnumwealth the purchase money 
for said tract of land." 

And also: 

" The plaintiffs have shown that by sundry 
mesne conveyances the title which Nicholas 
LeFavre thus acquired became vested in them 
prior to the bringing of this action. In connec- 
tion with their paper title the plaintiffs gave evi- 
dence tending to show that for many years 
they and those under whom they daim asserted 
title to the land and paid taxes thereon without 
any hostile claim being set up against them 
until the year 1876, when the defendants took 
possession. If the evidence on the part of the 
plaintiffs is believed by the lury, it niakes out a 
prima faeie case for the plaintub, and they are [^l^^ J 
entitled to your verdict upon this branoi of 
theur title." 

To these charses the defendants excepted. 
These several rufings of the court are now as- 
signed for error. 

In the case of Sim v. Inine, 8 U. S. 8 DalL 
425 11:6661, which was an ejectment for land 
lying in Pennsylvania, decided by this court 
in 1799, it was said that, in that State, "Pay- 
ment, or, as in this case, consideration passed, 
and a survey, though unaccompanied by a pa- 
tent, gave a legal nght of entry which is siml- 
dentm ejectment. Why they have been ad- 
iudged to give such right, whether from a de- 
fect of chanoerv powers or for other reasons of 
policy or Justice, is not now material. The 
right once naving become an established legal 
ri^ht, and having incorporated itself as such 
with property and tenures, it remains a legal 
right notwithstanding any new distribution of 
Judicial powers, and must be re^rded by the 
common-law courts of the United Statea in 
Pennsylvania as a rule of decision." 

The case of Evant v. Fattenan, 71 U. S. 4 
WaU. 224 [18:898], decided in 1886, was simi- 
lar. In that case Mr, JuiUee Grier, delivering 
the opinion of the court, said, p. 280 [894], 
"The case cannot be made intelligible without 
a brief notice of the very peculiar land law of 
Pennsylvania^ The proprietors of the Prov- 
ince, in the beginning, allowed no one man to 
locate and survey more than three hundred 
acres. To evade this rule in after times, it was 
the custom for speculators in land to make ap- 

glication in the names of third persons, and, 
aving obtained a warrant, to take from them 
what was called a 'deed-poll' or a brief convey- 
ance of their inchoate equitable claim. Penn- 
sylvania, until of late years, bad no courts of 
equity. Hence, in an action of ejectment, the 
plaintiff might recover without showing a legal 
title. If he had a prior inchoate or equitable 
title, either as trustee or cestui que truM, he 
might recover. The courts treated the appli- 
cant or warrantee as trustee for the party who 
paid the purchase money, or paid even the sur- 
veying fees; for the purchase money, under the 
location or application system, was not pidd at [472] 
the time, ana sometimes never. When the 
State succeeded to the title of the proprietors, 
the application system was abandoned, and 
warrants were granted on payment of the pur- 
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chftse money for the number of acres for which 
his warrant called. Hence, where the claim- 
ant of the warrant was unable to show his deed- 
poll, he might recover by showing that he paid 
the purchase money; that the warrantee whose 
name was used was, therefore, trustee for him. 
And an ejectment might also be maintained in 
the name of the warrantee, although he had no 
beneficial interest in the land, ana no knowl- 
edge of the institution of the suit See Camp- 
beUy, Oalbreath, 1 Watts, 78, and also Bou v. 
Ba^ktr^ 6 Watts, 891, which was decided on 
the title now in question." 

It is equally well established that the action 
of ejectment may be maintained upon a war- 
rant and survey by the owner who paid liie 
purchase money, without any conyeyance from 
the person in whose name the application was 
made and the warrant issued. Bnnon y. GoM- 
auHM, Pet. (C. C), 291; WOlink y. MUet, Pet 
rC. C.) 439. It was said by Mr. Justiee Wash- 
ington in Huidehop&r y. Burrtu, 1 Wash. (0. 
C.y 118, that "The person whose name appears 
on the warrant is considered as merely a nom- 
inal grantee, and a trustee for the person who 
gays for the warrant and has it executed;" stat- 
ig, as a matter of fact in the history of the 
practice of the State, tiiat "Whenever one per- 
son takes out many warrants he borrows the 
names of certain persons, no matter who they 
are." 8eea]9oOTifflth9Y.Tun^h<ntser,'Pet.(C, 
C.) 418; Jam£8 v. Gordon, 1 Wash. (C. C.) 888; 
(hj^ v. Biddle, 2 Wash. (C. C.) 854. This 
doctrme is established as the law of Pennsyl- 
vania by many decisions of the Supreme Court 
of that State. In Duer v. Boyd, 1 Serg. & R. 
210, that court said: " Fpr above fif^ years 
past lands held by warrant and survey, with- 
out patents, have been considered as the legal 
estate in England, subject to the Hens of judg- 
ment, curtesy, dower, and other incidents of 
real property.'^ 

In MeClai v. Work^ P Binn. 158, it is said: 
"An estate held bv warrant or survey, or other 
imperfect title, without patent, is of a singular 
nature. In many, and indeed in most respects, 
it is considered as a legal estate against afl per- 
sons but the Commonwealth. It Is subject to 
the same laws of descent, devise, and convey- 
ance as the legal estate. Tenan<^ by the curt- 
esy and in dower are attached to It An eject- 
ment may be supported on it" And in Ofing" 
rich v. mu, 7 Harris, 40, it is said: "In Penn- 
sylvania a warrant and survey, attended with 
payment of the purchase mone^, is to be con- 
sidered, as against all but the Commonwealth, 
in the same fight as ihelegal estate in England, 
and is not to be distinguished, as to the mode 
of conveying, entailing, and barrinff entails, 
tromeBt&tesiiricilv legal. • • • If the war- 
rant, survey, and payment of the purchase 
money constitute a legal Utie, it is impossible to 
comprehend how the Oommonwealtn can, by 
any act whatever, after die has parted witii that 
title, prejudice, much less extinguish, it" 

Upon this view of the law, it app«u« from 
the record that the plaintiffs below proved a 
legal title to the Lewis Walker tract in contro- 
versy in Dr. Thomas Ruston. The old pur- 
chase voucher No. 12969, offered in evidence, 
shows that the purchase money for the six 
tracts described was paid by one person; and 
the receipt, being a copy from the old purdiase 
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blotter, also No. 12969 to correspond, shows 
that the owner of the warrants, by virtue of 
the payment of the purchase money, was Dr. 
Ruston. 

Coimsel for the plaintiffs in error seek to read 
the abbreviations m that extract from the old 
purchase blotter as showing that the purchase 
money had not been paid in full; but we think 
it otherwise sufficiently appears, not only on 
the face of the receipt itself, but also from the 
statement on the margin of the old purchase 
voucher, that a gener^ receipt had been given, 
corroborated by the fact that the warrants were 
actually issued. 

A point is made on behalf of the plaintiffs in 
error that the issue of the warrant cannot be 
considered as evidence of the payment of the 
purchase money, because it is d&ted prior to 
the date of the receipt taken from the old pur- 
chase blotter, the warrant being dated the 26th 
of November, 1798, and the receipt the 14th of [4741 
June, 1794. This, however, is explained by 
the practice, known to have existed, that while 
a warrant was never issued excei^ after the 

Sayment of the purchase money, yet it was 
ated as of the date of the entry in the old pur- 
chase voucher, which was the authority given 
to the surveyor to locate the land, the warrant 
being subsequently issued so as to relate back 
to that date. 

In Brown v. Qallouxw, Pet (C. 0.) 291, Mr. 
Juitice Washington said: "A warrant for land 
is, according to long and uniform practice, 
dated on the day the application is made for 
the land, although it is retained in the office 
until the purchase money is paid, when, and 
not before, it issues to the party/' To the same 
effect is LevoU v. Meredith, 3 Wash. (0. C.) 81. 

The competency and value of the two docu- 
ments from the old purchase voucher and the 
old purchase blotter, to prove the fact of the 
payment of the purchase money, and by whom 
it was paid, are stated by the Supreme Court 
of Pennsylvania, in the case of Oliphant v. 
Ferren, 1 Watts, 57. It is there said that these 
entries were made bv John Eeble, who was 
chief clerk in the Receiver-Qenerars Office. 
Prior to 1828 proof of the payment of the pur- 
chase money was made by the production of 
the original receipt, or the testimony of Keble 
during ois lifetime, and, after his death, proof 
of his handwriting and entry in these books. 
In 1828, however, oy a statute passed during 
that year, the books themselves, and copies 
^m them, were made prima facie evidence. 

The matter is thus explained by Judge Hus- 
ton in his essay on the History and Nature of 
Original Titles to Land in the Province and 
State of Pennsylvania, Charles Huston, p. 885: 

" Even on warrants where money was paid, 
there was sometimes difficult as to who was 
the owner. The warrant, being in a name dif- 
ferent from that of the claimant on its face, 
proved nothing. Where the owner, when he 
took out his warrant, took a receipt for his pur- 
chase money and preserved it, this often de- 
cided ^e question of ownership, and it became 
usual for a plaintiff to recover on such a receipt, 
without proiucing any conveyance from the 
person whose name was used in the warrant 1475] 
But where the owner either took no receipt, 01 
it was lost or misled, the \)wner^ip must bo 
proved by other means. Ttie common books 
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of the laDd-otBce charged the warrantee with the 
laod and credited him with the payment of the 
money. When it hecame necessary to pay the 
money before you got the warrant, ana while 
John Eeble was chief clerk in the Receiver- 
Gcmeral's Office, he kept an account of who 
paid the money on eveiy warrant sealed in that 
office. The entry, however, is not easily un- 
derstood, except bv those acquainted with the 
office. Every application was numbered suc- 
cessively, as they were handed in, from one up 
to near twenty thousand. Some of these appli- 
cations were for a single tract, and many for 
more than one hundred, the last written on a 
single sheet of paper, or several sheets attached 
together. On each of these was marked the 
*date when filed, and Uie name of the man who 
paid the money always appeared. When you 
applied for a warrant, there were marks by 
which you could refer to and find the applica- 
tion, and from tlie application and its number 
and date, you coula find the entry in John 
Keble's blotter, and there see who paid the pur- 
chase money. The right to many tracts has 
been ascertained by searching as here men- 
tioned; and a copy of that blotter under seal of 
oflce, is now evidence in a court of Justice, by 
a particular Act of Assembly. So careful was 
John Eeble that if the person who paid the 
money told him by whom it was sent, that also 
appeared in the blotter." Vide also Campbell 
V. OaUrreaih, 1 Watts, 70. 

There is nothing in the case of Strimpfler v. 
BoberU, 18 Pa. 288, cited and relied upon by the 
plaintiifs in error, inconsistent with the fore- 
going. In that case the plaintilb in the eject- 
ment were permitted to prove that Benson', 
under whom they claimed, had paid the 
purchase money, and they did so by the blotters, 
vouchers, etc., as in the present instance; and 
it was admitted and decided in that case that 
such proof established a prima facie title in 
them, but one, however, which might be over- 
come by proof of the fact that iSnson, who 
appeared to have paid the purchase money, had 
done so, not on nis own behalf, but as agent 
[4791 for others; and that fact being made to appear, 
it was held that a patent issueid to the assignee 
of the warrantee conveyed a superior ^g^l 
title. The conclusion is summed up by Cnief 
Juetice Black, in the opinion of the court, as 
follows, p. 802 : " That where a warrant is 
issued to one person and the purchase money is 
paid by another, and the patent is afterwards 
taken out by the nominal warrantee, the right 
of him who paid the purchase money is gone, 
unless he takes possession of the land or brings 
ejectment to recover it within twenty-one years 
from the date of the warrant; and after that 
lapse of time he cannot recover, no matter how 
clearly he may be able to prove that the legal 
owner was in the beginning a trustee for him. 
♦ ♦ ♦ When I say that the suit must be brought 
within twenty-one years from the date of the 
warrant, I speak oi a case like the present one 
in which the alleged trust is proved by the 
naked and solitary fact of the payment of pur- 
chase money. Where the eeetui oue trust has 
superintended the survey, and paia the officer's 
fees, or exercised other acts of ownership over 
the land, the presumption in favor of the trus- 
tee would pernaps not begin to arise imtil he 
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did some act of hostility, such as selling his 
title, or taking out a patent to himself." 

In the present case the evidence admitted 
was held to establish a prima facie legal title in 
Dr. Thomas Ruston. It was sufficient to 
establish that he paid the purchase money, and 
the other proof in the case showed that he and 
those who claimed under him exercised acts of 
ownership over the property until Uieir posses- 
sion was disturbed violently by the defendants 
below in the year 1875. The defendants were 
able to offer nothing in opposition to this, except 
the patent under which there had been no claim 
of title for more than seventy-five years, and 
which was not connected by any proof, other 
than its own recitals, with the warrant and 
survey. 

InGlanT.QUbertfi'P.F. Smith,266, it was de- 
cided that the doctrine of J^rimpfiery. Boberte, 
18 Pa. 288, and McBarran v. Qlau^ Casey, 
188, that a trust will not be sustained between 
the warrantee and one who has paid the 
purchase money after twenty-one yean, with- 
out possession taken by the claimant, etc., does 
not apply to a stranger to the title of the war- 14771 
rantee. If twenty-one yean elapse before ^ ^ 
interference by a junior survey, the presumption 
in favor of the first, although a diamber sur- 
vey, becomes absolute. It follows from the 
foregoing that the evidence introduced by the 
plaintiffs below was competent and suffld&t to 
establish in Dr. Ruston a legal title to the lands 
in question. 

The next assignment of error is founded upon 
the objection made to the admission of the rec- 
ord and proceedings in the Orphans' Court of 
Philadelphia Coimty, resulting in the sale of 
the title of Nicholas LeFavre to the Lewis 
Walker tract to Joseph Brobst, by the deed of 
May 9, 1837. This objection was that it ap- 
peared from the face of tiie petition for the sale 
of the real estate of the decedent that the debts, 
to pay which it was alleged that the sale was 
necessary, were barred by the Statute of limit- 
ations, and that, as a consequence, the orphans^ 
court had no Jurisdiction to make the oraer of 
sale. The course of proceeding taken In the 
present case, as shown by the transcript^as: 
1, a petition to the Orphans' Court of Phila- 
delphia for authority to sell, that being the 
court which had Jurisdiction of the accounts of 
the executor; 2. a petition to the Orphans^ 
Court of Northumberland County, in which the 
land was situated, an order of sale mnted 
thereon, and sale made, and, as requirea by the 
express provisions of the Statute of 1882, then 
in force, the return of the sale made to and con- 
firmed by the same court sitting in the county 
where tne land Is situated. It is scarcely 
necessary to dte authority in support of the 
proposition that the orders. Judgments, and de- 
crees of the orphans^ court, in a case where it 
had Jurisdiction of the subject matter, cannot 
be impeached collaterally; much less is it so in 
the present case, because the Statute of Penn 

Slvania of March 29, 1882 (2 Brightly's Purd. 
ig. p. 1279, pL 8), provides as follows : "The 
orphans' court is herel^ declared to be a court 
of record, with all the qualities and incidenta 
of a court of record at common law; its pro- 
ceedings and decrees in all matters within it» 
Jurisdiction shall not be reversed or avoided 
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oo]1aterallj in any other court; but they shall 
be liable to reversal or modification or alteration 
on appeal to the supreme court, as hereinafter 
directed." ldding$ ▼. Cairru, 2 Grant, 88 ; 
1 4781 Biiand v. Bekert, 11 Harris. 216. In Dre$her 
▼. AlUntown Water Co, 52 Pa. 229, Mr. Juitiee 
Stronff said : "Orphans' Court decrees are 
doubtless conclusive; they cannot be impeached 
collaterally." 

The next assignment of error is founded upon 
the refusal of the court to admit as evidence the 
certified copy of the patent from the Oommon- 
wealth of Pennsylvania to Peter Grahl, dated 
April 12, 1797, with a recital therein of the fact 
that Lewis Walker, by deed dated November 
27, 1793, had conveyed the tract in question to 
Peter Grahl. The le^l title of Thomas Ruston 
to the premises in dispute, established by the 
warrant and survey and pavment of the pur- 
chase mon^, was perfected bv tiie return made 
by the depu^ surveyor into the land-ofl3ce on 
February 28, 1795. According to the doctrine 
established by the authorities already cited, it 
was not competent for the Commonwealth of 
Pennsylvania to affect that title by a subsequent 
patent to a stranger. Peter Grahl, the paten- 
tee, was not connected with the title under the 
warrant and survey, otherwise than by the 
recital contained In the patent itself, that the 
tract bad been previously conveyed to him by 
Lewis Walker. Clearl;^, that recital was not 
evidence against the plaintiffs, for, if the patent 
could not take effect against them without it, 
it could not give anv effect to that redtal. 
Their right haa already vested prior to the ex- 
istence of the patent, and the grant to them 
could not be affected by a subsequent grant to 
a stranger. That such is the uniform course 
of decisions in Pennsylvania appears by numer- 
ous cases. Penrose v. Griffiths, 4 Binn. 231; 
MaclayY. Work, 5 Binn. 154; Woods v, Wilson, 
87 Pa. 879; Delaware <fe Hudson Canal Go, v. 
Dimmoek, 47 Pa. 393; Urkety, Corydl, 5 Watte 
& S. 60; BaUiot v. Bauman, 5 Watte & 8* 155; 
amiik V. Yaetnnder, 77 Pa. 180. 

It is next assigned for error that the court 
below erred in reioctinff that portion of the re- 
turn of William Gray, deputy surveyor, offered 
to be read in evidence by the defendante below. 
That portion of the return related to other sur- 
veys in the same township, returned as belong- 
[4701 ^°^ ^ ^'* Ruston, and was offered for the 
ostensible purpose of explaining that part of the 
return of William Gray, the deputv surveyor, 
and the assessment for taxes received, in evidence 
on the part of the plaintiff below, and in order 
to show that the taxes alleged to have been paid 
by Dr. Thomas Ruston might have been paid 
upon other tracte than the Lewis Walker tract 
in controversy. It seems to us, however, very 
clear that the offer was rightly rejected; that 
ilie part of the return offered relat^ to other 
landfs than the tract in question, was whoUy 
irrelevant to the issue in the case, and did not 
tend to prove any material fact. 

Neither was there any error in the other 
rulings of the court excepted to, in reference to 
other offers of evidence by the defendante 
below, made with the view of riiowing that 
Thomas Ruston paid taxes and made cliumsto 
other survevs in the name of Lewis Walker 
than that of the tract in dispute. None of them 
tended to show that Ruston was not the owner 
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of the Lewis Walker tnust in oonttoversy, 
whatever they may have shown with reference 
to his claims to other tracte for which warrante 
and surveys had been made in the same name. 

This disposes of all the questions raised by 
the assignmente of error. 

We find no error in the reeord, and the judg- 
ment isoMordingly affiflrmed, 
Itneoopj. Test: 

James H. MoKenney, Clerk, Sup. Oourt« U. 8. 



PEOPLE'S SAVINGS BANK axd LEO- 
POLD FREUD, Plffs. in Err., 

LEVI M. BATES bt al, 

(See 8. a Reporter's ed. SM^SSft.) 

Chattel mortgagee^ MieJiigan Statutes-^ eon- 
struetion of—^ood faiiA of mortgage a ques- 
tion for jury-^ghU of second mortgagee^ 
eonstderation^-parties^-renew qf Miehigan 
authorities. 

1. Under the Statutes of MIoblffan. relatliiflr to 
chattel mortfface^ the ^ood faith of achatt^l mort- 
gaffe on a stock of ffoods, where the mort^aaror re- 
mains in possession and prosecutes his buisineas as 
usual, is a Question for the Jury. 

2. A creditor at lartre cannot attack a chattel 
mortgage as fraudulent until he has obtained a 
Judgment and execution, or some legal prooeas 
against the mortgaged propertv. It seems that thia 
rule applies to a second mortgagee in poas cesl on 
seeking to attack a prior mortgage. 

8. The words ^^ortgagee in good faith,** as used 
in said statutes, mean the same thing as ^^ortgagee 
for a valuable consideration without notice.** 

4. Where a second mortgagee, although first re- 
corded, was given merely as collateral security for 
a pre-existing indebtedness, the prior mortigage 
confers the superior right. 

[No. 52J 

Argued Nofi. 15, 16, 1886, Decided Ma/r. 7, 1887. 

rr ERROR to the Circuit Court of the United 
States for the Eastern District of Michigan. 
Affirmed. 

The histoiy and facts of the case appear in 
the opinion of the court 

Messrs, John Atkinson* James T, Keena, 
AsMey Pond, and Cfeorge V. If. Lothrop, for 
pInintiflPs in error: 

The Bank was in a position to attack these 
morte^ages, as a subsequent creditor, although 
it had neither attached, nor levied an execution. 
Under the decisions in Michigan, a mortgagee 
is a creditor secured by a lien on the thmg 
mortgaged. 

Lucking v. Wesson, 26 Mich. 443; Gardner ▼. 
Matteson, 88 Mich. 200. 

A person does not cease to be a creditor by 
becoming a mortgagee. The statute has been 
frc»q[uentTy construed, by the Supreme Court of 
the State, to protect all persons who become 
creditors after a mortgage is given, and before 
it is put on file or possession taken under it 

Kohl V. Lgnn, 34 Mich. 360. 

The second and third of these mortgages 
must be treated as renewals merely of the firet 
They gave to Bates, Reed and Cooley no rights • 
which the first did not confer. 

GiU ▼. GHmth, 2 Md. Ch. 270. 

The People s Savings Bank muit be treated 
as a subsequent creditor within the meaning of 
the statute, as to the first and second mortg^ie, 
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and prioi in time as to third, if it is to be treated 
as anything but a renewal. 

It was not necessary that it should have an 
attachment or an execution levied upon the 
property to put it in a position to attack the 
mortgages ox Bates, Reea and Cooley. 

In the case of Putnam ▼. Beynolda, 44 Mich. 
118, the defendant obtained possession by an 
assignment for the benefit of creditors. Put- 
nam held a mortgage which had been withheld 
from the records, wnich he sought to foreclose. 
Reynolds defended on the ground that he repre- 
sented creditors, as to whom the mortgage was 
void, because so witliheld. He was met by the 
assertion that he was neither an attachment or 
judgment creditor, nor a purchaser for value. 
The supreme court had frequently held the 
general rule as above stated as to creditors, and 
had also held that an assignee for the bendit of 
creditors was not to be considered a Ixmafids 
purchaser. 

Farnngton v. Sexton, 48 3Iich. 4M. 

It has been held, however, that the defendant 
represented creditors, and having, as such, ob- 
tained possession of the property by voluntary 
action of the debtor had a nght to keep it 

See also Lee v. Browne 7 Ga. 275. 

It is not necessary in Uiis case to uphold the 
ri^bt of a subsequent purchaser or mortgagee 
tu uttack a previous conveyance, on the ground 
of fraud in the party making it The attack 
here is really made on the ground that Bates, 
Reed and Cooley were s:ui]ty of a fraud in leav- 
ing Freedman ^ros. & Co. in possession as 
ostensible owners and withholding their mort- 
gages from the record. 

Ihitnam v. Reynold$, 44 Mich. 118; SJuiw v. 
Lety, 17 Serg. <& R 09; WineUnio v. Leonard, 
12 Harris, 14; Ixinftar v. Sumner, 17 Mass. 
110; Frank v. Miner, 50 111. 444. 

When the second mortgagee is also a cred- 
itor against whom the previotis mortgage is 
void, possession puts him in a position to assert 
its invalidity as to him as creditor. 

The charge of the court that the pre-existing 
indebtedness is not a sufficient consideration to 
constitute one a mortga^^ree in good faith is not 
the law of this court. 

This is not a case where we are bound by 
state decisions. It is not in any sense one call- 
ing for the construction of a state statute; but 
one where the meanius of "a valuable consid- 
eration" is to be settled as a question of com- 
mercial Inw. 

If decisions affecting commercial paper are 
applicable to the question now under discus- 
8ion, it is useless to cite more than ^e deeds- 
ions of this court In Smft v. Tyeon, 41 U. 8. 
16 Pet 1 (10: 865), the question involved was 
whether one taking a note in payment of an an- 
tecedent debt was a holder for value. The de- 
cision went further and held that even where 
it was received as security, the party receiving 
it was a holder for value. 

See also R. R. Go. v. NcU. Bank, Wi U. 8. 14 
m-. 61): Bar^ of tite Metropolie v. JVew Eng, 
Bank, 43 U. 8. 1 How. 284 (11: 115); A 0. 47 
U. S. 6 How. 212 (12: 409). 

As between successive vendees the first to ob- 
iaiu possession must prevail. 

S/iaw V. Leoy, Window v. Leonard, Lanfea/r 
V. Sumjier, and Frank v. Miner, tupra; Jud- 1 
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eon y. Chreoran, 68 U. 8. 17 How. 612 ^16: 281); 
Lamb v. Durant, 12 Mass. 54. 

In nearly all these cases the consideration for 
the sale which was held to take the property 
was a past indebtedness. 

ifr. i>on M. Diekiiuioii. for defendants in 
error. 

Mr, JuiHee Harliui delivered the opinion 
of the court: 

This is an action Df replevin involving oon- 
fiicting claims under certain chattel mortgages 
executed by Freedman Bros. & Co., formerly 
merchants in the City of Detroit The firm 
wss composed of Herman Freedman, who man- 
aged its business in Detroit; Benjamin Freed- 
man, who resided in New York and had entire 
charge of the buying and of the firm's financial 
affairs in that city; and Rosa Freedman. At 
the beginning of the action the mortoaged 
property was In the custody of Leopold Freud 
as agent of the People's Savings Bank, plaint- 
iff in error. 

Bates, Reed and Cooley, the defendants in 1^5571 
error, who were the plaintiffs below, claim ^ 
priority under a mortgsge dven by Freedman 
Bros. & Co. February 7, 1881, to secure both 
the past indebtedness of the latter, amounting 
to ^,000 and upwards, for goods, wares and 
merchandise sold and money loaned to them, 
and any future liabilities which might be in- 
curred by the mortgagors for other goods pur- 
chased or other moneys borrowed from the 
mortgagees; the mort^^ge, covering not only 
the goooB, wares, merchandise ana other per- 
sonal property then in the mortgagors' stores in 
Detroit, but also their notes, book accounts and 
securities, and all future additions to or substi- 
tutions for such goods and merchandise. No 
part of said indebtedness was created at the 
time of the execution of the mortgage. 

The People's Savings Bank claims under a 
mortgafi^e made by Freedman Bros. & Co. on 
the nth of February, 1881, to seciue certain 
demand notes aggregating $49,000, which were 
executed by that firm on the 7th day of Febru- 
ary. 1881, and also "all other paper indorsed" 
by it and held by the Bank; that mortgage cov- 
ering all the goods and merchandise then in the 
mortgagors' stores and all thereafter put into 
them. This last mortgage provided that Leo- 
pold Freud, the Bank's agent, should take im- 
mediate possession and sell the goods in the 
ordinary course of business, applying the pro- 
ceeds to said indebtedness untu the same was 
paid. The said demand notes represented past 
indebtedness; for they were given in place of 
other paper of the mortgagors' then outstand- 
ing, and which had not then matured. Each 
demand note was accompanied by a cognovit 
or "confession of judgment," under which, 
however, no action was taken. The mortgage 
to the Bank was the first one filed in the proper 
office in Detroit, though it was not lodgea until 
after the Bank had notice, through its agent, 
that Bates, Heed and Cooley claimed to be in 
possession of or to have rights in the mortgaged 
property. Whether the Bank, before the mort- 
gage to it was given, had actual notice of the 
pnor mortgage to Bates, Reed and Cooley does 
not clearly appear. 

By the Statutes of Michigan relating to chat- 
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[5581 tel mortgages it is provided that *' Every mort- 
gage or conveyance intended to operate as a 
mortgage of goods and chattels which shall 
hereafter be made, which shall not be accom- 
panied by an immediate delivery and followed 
by an actual and continued change of posses- 
sion of the thin^ mortgaged, shall be abso- 
lutely void as against the creditors of the mort- 
gagor and as a^inst subsequent purchasers or 
mortgagees in good faith, unless the mortgage 
or a true copy thereof shall be filed in the 
office of the township clerk of the township or 
city clerk of the city, or city recorder of cities 
having no officer known as city clerk, where 
the mortgagor resides, except when the mort- 
gagor is a nonresident of the State, when the 
mortgage or a true copy thereof shall be filed in 
the office of the township clerk of the town- 
ship, or city clerk of the city, or city recorder 
of cities having no officer known as city clerk, 
where the property is." 2 Howell, Aimotated 
Btat. p. 1609, § 6198. 

The mort£^sgees respectively insist that there 
was, within the meaning of tne statute, an im- 
mediate delivery to them followed by an act- 
ual and continued change of possession of the 
things mortgaged; the Bank claiming to have 
taken possession under its mortgage on the 
11th of February, 1881, while Bates, Keed and 
Cooley, denying that the Bank ever had such 
possession as the law requires, contend that 
they took possession on the 15th of February, 
1881. But the claim of neither party in that 
respect is satisfactorily sustained by the proof. 
The evidence does not show such open, visible 
and substantial change of possession as the law 
required in order to give notice to the public of 
a change of ownership. Doyle v. decern, 4 
Mich. 98. In a sense, both parties were in 
ponession by agents early on the morning of 
the 15th of February, each claiming the ezdu- 
•ive right to manage and control ue property 
under the terms of the respective mortapges. 
As the contest for such management and con- 
trol was likely to result in an unseemly display 
of force, the parties on that day entered into an 
aneement which recited their respective claims 
or priority both of possession and of right, and 

[661] provided — "neither puty waiving or surren- 
dering any rieht or advantage "—that the pos- 
session of eadi should remain as it then was 
and that the business should continue as it was 
then being conducted, all the proceeds of sale 
being de]^>sited in bank and remaining there 
intact until these conflicting claims should be 
settled by Judicial decision or by agreement. 
The claims were not settled by agreement; and 
the defendants in error, having insisted that 
this arrangement was not being carried out in 
good faith, and having been reused exclusive 
possession, brought this action — as they might 
do consistently with the agreement — to obtain 
a judicial determination of their rights. In 
adopting that course they surrendered no right 
they had in the premises. 

In behalf of the Bank it is contended that 
the mortgage to Bates, Reed and Cooley was 
fraudulent as against subsequent creditors and 
mortgagees in good faith, in that the mort- 
gagees contemplated that the mortgaeors should 
remain in possession and prosecute the business 
In the ordinary mode. The mortgage of Feb- 
ruary 7, 1881, certainly contains no provision 
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of that kind. But If the extrinsic evidence 
establishes that tuch a course upon the part of 
Freedman Bros. & Oa was in fact contem- 
plated by Bates, Reed and Cooley, it would only 
show that the mortgagees were willing to give 
the mortgagors an opportunity to avoid a sus- 
pension of their business and bankruptcy — the 
additions to the stock in trade being bought 
under the mortgage, so as to compensate the 
mortgagees for any diminution in value by rea- 
son of goods disposed of in the usual course of 
business. If the mortgage had in terms made 
provision for such a course upon the part of 
the mortgagors as the Bank contends was in 
the contemplation of the mortgagees, it would 
not be held, as matter of law, to be absolutely 
void or fraudulent as to other creditors. OU- 
wry. Baton, 7 Mich. 108, 112; Qayy, BidweU, 7 
Mich, 519, 528; People v. Bristol, 85 Mich. 28, 32; 
Winglerv. Sibley. 96 Mich. 281; Bobineon v. M 
lioU, 89 U. 8. 22 Wall. 528 [22: 762]. The good 
faith of such transactions, where they are not 
void upon their face, is, under the Statutes of 
Michigan, a question of fact for the determina- 
tion of the lory. Oliver v. Eaton and Gay v. 
Bidtoell. That rule does not however restrict [562] 
the power of the court to give to the Jury a 
peremptory instruction covering such an issue 
when the evidence is all on one side, or so over- 
whelmingly on one side as to leave no room to 
doubt what the fact is. In this case there is an 
entire absence of any evidence impeaching the 
good faith of Bates, Reed and Cooley in procur- 
ing the mortgage of February 7, 1881. There 
is nothing whatever to show that thev had any 
purpose to commit a fraud or to put their mort 
gagors in such a position that tbe latter could 
more readily deceive or defraud other creditors. 
Besides, as the court below held, upon this 
branch of the case, the Bank, in its capacity as 
a creditor at large, is not entitled to attack the 

J^rior mortgage as fraudulent upon the grounds 
ust stated. This general proposition is con- 
ceded by counsel, the usual way, he admits, 
being for the creditor, who has no particular 
claim in the property, to acquire a specific in- 
terest therein through the levy of an attach- 
ment or execution. Hence, he says that while 
it is often stated that conveyances of this sort 
are void as to creditors generally, they must 
put their claims in the form of a Judraient or 
attachment before they are in a poeitJon to at- 
tack them — ^tbe object of the attachment or ex- 
ecution being to bring the attacking party int» 
privity with the property. And such seems to 
oe the rule recognized by the Supreme Court of 
Michigan. In Fearey v. Cumtninge, 41 Mich. 
876, SS, the court, construing a somewhat 
similiar statute, said: " If the mortgage was 
made with intent to hinder, delay, or defraud 
creditors (Comp. L. sec. 4718), or, inasmuch as 
the possession was not alterea. if it was not put 
on file prior to plaintiff becoming creditor, it 
was invalid as against them; the law being that 
those who became creditors whilst the mort- 
gage is not filed are protected, and not merely 
ttiose who obtain judgments or levy attach- 
ments before the filing. Still no one, as credit- 
or at lar^e, can question the mortgage. He 
can only do that by means of some process or 
proceeding against the property. Sec. 4706.*^ 
in that case the court cites Tliomp$on v. Fa» 
VeeMen, 27 N.Y. 568, 582, in which it was held 
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(668] in referance to a somewhat similar statute, that 
'* The mortgage cannot be legally questioned 
until the crraltor clothes himself with a judg- 
ment and execution, or with some legal process 
against his property; for creditors cannot in- 
tmere with the property of their debtor with- 
out process." 

But it is argued that this rule does not apply 
in the case of a creditor who is a second mort- 
gagee in possession. Such possession, it is 
claimed, gives him the right by way of defense, 
and without resorting to attachment and before 
obtaining judgment, to assert the invalidity of 
the prior mortgage. There is some apparent 
support to this poiBition in Putnam v. BeynoldB, 
44 Mich. 115. That was a suit in equity brought 
Co foreclose a chattel mortgage not filed antO 
after the mortgagor had bea)me insolvent, and 
while his estate was being disposed of by an as- 
signee for the benefit of creditors. The court 
said Uiat there was reason to believe that the 
mortgagor acted in bad faith; that the mort- 
g&g^ was left off the record for the purpose of 
giving the mortgagor a credit to which he was 
not entitled in wmch case the mortgage was 
void in fact, irrespective of the statute. Upon 
this fl:round alone the court declined to give the 
relief asked, remitting the mortgagee to his re- 
medy, if any he had at law. It expressly de- 
clined to decide whether the rule that creditors 
cannot attack a mortgage, except indirectly, 
through a seizure of the property by attachment 
or other suitable process, applies where the 
mortgage was originally valid, but is made void 
^ the subsequent neglect of the mort^gee. 
The case in band cannot be brought within the 
principle announced in Putnam v. Reynolds, 
for the reason if there were no other, that there 
was no fraud in fact upon the ps^ of Bates, 
Reed and Cooley, nor any unreasonable delay 
in filing the mortgage of February 7, 1881. It 
was filed shortly ^ter the mortgacre to the Bank 
was lod^d for record. 

This aisposes of all the material questions in 
the case preliminary to the mun inquiry 
whether the Bank — the mortgage to it having 
been really given to secure past indebtedness 
of the mort^gors — is, in the meaning of the 
statute, a subsequent "mortgagee in goodfaith," 
If not, the mere filing of the mortgage of Feb- 
rsAAl ™*^ ^^» ^^^ before that of February 7, 1881. 
l»'»»J did not give it priority of right over Bates, Reed 
and Cooley; and the mortage that was in foct 
first executed and deliverea must be held to 
give priority of right. 

In KM V. Lynn, 84 Mich. 860, the Supreme 
Court of Michigan said that "The statute 
which makes a mort£[age of chattels, which has 
not been recorded, void against subsequent pur- 
chasers or mortgagees in food faith, uses those 
terms in the sense which nas always been at- 
tached to them by judicial decisions." Guided 
by this rule, which we deem a sound one, we 
concur with the court below in holding that the 
words *' mortgagee in good faith" mean the 
same thing as " mortgagee for a valuable con- 
sideration without notice." 

It is insisted that the principles announced 
In Swm V. I^son, 41 U. 8. 16 Pet. 1 [10:865] 
and R. R Co. v. mt. Bank, 102 U. S. 14 
[26:61], sustain the proposition that the Bank 
was a mortgagee in good faith, although the 
mortgage to it may be held to have been given 
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merely as security for past indebtednesB. The 
general doctrine announced in 8w^ v. Ty»on 
was that one who becomes the holaer of nego- 
tiable paper, before its maturity, in the usual 
course of business and in payment of an exist- 
ing debt, la to be deemed to have received it ipt 
a valuable consideration, and is, therefore, un- 
affected by any equities existins^ between ante- 
cedent pairties. la that case i^. Justice Story 
said that the rule was applicable^as well when 
the negotiable instrument was received as se- 
curity foi, as when received in payment of a 
5 re-existing debt In Railroad Company v. 
rational Bank it was held conformably to the 
recognized usages of the commercial world, 
that '* The transfer before maturity of negotia- 
ble paper as securitv for an antecedent debt 
merely, without other circumstances, if the 
paper be so indorsed that the holder b^mes a 
party to the instrument, although the transfer 
is without express agreement by the creditor 
for indulgence, is not an improper use of such 
paper, and is as much in tne usual course of 
commercial business as its transfer in payment 
of such debt. In either case the bona fide holder 
is unaffected by equities or defenses between 
prior parties, of which he had no notice." 

Do these principles apply to the case of a 
chattel mortgage given merely as security for 
a pre-existing aebt, and in obtaining which the 
mortgagee has neither parted with any right or 
thing of substance nor come under a binding 
agreement to postpone or delay the collection oi 
his demand ? Upon principle, and according to 
the weight of authority, this question must be 
answer^ in the negative. 

The rules established in the interests of com- 
merce to facilitate the negotiation of mercantile 
paper, which, for all practical purposes, passes 
by delivery as money, and is the representative 
of money, ought not, in reason, to embrace in- 
struments conveying or transferring real or per- 
sonal property as security for the payment of 
money. At any rate, there is nothing in the 
usages of merchants, as shown in this record, 
or so far as disclosed in the adjudged cases, in- 
dicating that the necessities of commerce re- 
auire that chattel mortgages be placed upon 
le same footing in all respects as negotiable 
securities which have come to the hands of a 
bona flde holder for value before their maturity. 
Such a result, if desirable, must be attained by 
legislation, rather than by ludidal decisions. 

One of the earliest cases in the federal courts 
upon this subject is that of Morss v. Ghdfrey, 
8 Story, 864, 8S9. It there appeared that one 
Reed mortgaged to Godfrey all stock in trade 
and nearly all his real estate. The latter sub- 
sequenUy mortgaged the same property to a 
bank. In a contest between the oank and the 
assignee in bankruptcy of Reed, the former 
claimed to be a boria fide purchaser for value 
without notice of the invalidity, under the bank- 
rupt law, of the mortgages to Godfrey. Mr, 
Justice Story said: 

" This leads me to remark that the bank does 
not stand within the predicament of being a 
bona fide purchaser for a valuable consideration, 
without notice, in the sense of the rule upon 
this subject. The bank did not pay any con- 
sideration therefor, nor did it surrender any 
securities or release any debt due, either from 
Reed or Godfrey, to it The transfer from 
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Godfrey-was a simple collateral security, taken 
as additional security for the old indebtment 
and liability of the parties to the notes described 
in the instrument of transfer. It is true that, 
as between Godfrey and Reed and the bank, 
the latter was a debtor for value, and the trans- 
fer was valid. But the protection is not given 
by the rules of law to a party in such a pr^ica- 
ment merely. He must not only have had no 
notice, but ne must have paid a consideration 
at the time of the transfer, either in money 
or other property,- or bv a surrender of existing 
debts or securities held for the debttit and lia- 
bilities. 

''But here the bank has merely possessed 
itself of the property transferred as auxiliary 
security for the old debts and liabilities. It has 
paid or given no new consideration upon the 
faith of it It is, therefore, in truth, no pur- 
chaser for value in the sense of the rule." ♦ ♦ ♦ 

After referring to Dickermn v. TiUinghast, 
4 Pfi^i 215, in which it was held by Chancel' 
tor Walworth that the transfer of an estate up- 
on which there was a prior unrecorded mort- 
gage, in payment of a pre-existing debt, without 
tne transferee giving up any security or devest- 
inr imself oiany right, or placing himself in 
a worse situation than he was in before, did not 
make the latter, who was without notice of the 
prior mortga^, a grantee or purchaser for a 
valuable consideration, Mr, Justice Storv pro- 
ceeded: " I do not say that I am prepared to go 
quite to that length, seeing that by securing the 
estate as payment the pre-existing debt is sur- 
rendered and extinguished thereby. But here 
there was no such surrender or extinguish- 
ment or payment; and the general principle 
adopted by the learned Chancellor is certainly 
correct: that there must be some new consid- 
eration moving between the parties, and not 
merely a new security given for the old debts 
or liabilities without any surrender or extin- 
guishment of the old debts and liabilities or the 
old securities therefor : so that upon this 
ground alone the title of the bank would fail. 
The case of Swift v. Ttfsan, 41 U. 8. 16 Pet. 1 
[10: 866] does not apply. In the first place 
there the bill was taken in payment or dis- 
charge of a pre-existing debt. In the next 
place it was a case arising upon negotiable pa- 
per, and who was to be deemed a bona fide 
holder thereof, to whom equities between other 
parties should not apply. And such a case is 
not necessarily govemea by the sami* consider 
ations as those applicable to purchasers of real 
or personal property under the rule adopted 
by courts of equity for their protection." See 
also Ri9on v. Knapp, 1 Dill. 186. 200-1. 

In Johnson v. Peek, 1 Woodb. & Min. 886, 
which was a case of a mortgage given to secure 
a pre-existinff debt due from a mortgagor who 
had previouSy purchased the goods under such 
representations as entitled his vendor to sue to 
recover them back. Mr. Justice Vfoodhury said: 
" When rights of third persons intervene in 
this class of cases they are to be upheld, if 
those persons purchased the property abso- 
lutely and parted with a new and yaluaole con- 
sideration for it without notice of any fraud. 
♦ ♦ ♦ But if they have notice of the fraud or 
give no new valuable consideration, or are mere 
mor^gees, pawnees, or assignees in trust for 
the debtor, or for him and others, such third 
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persons are to be regarded as holding the 
goods open to the same equities and exceptions 
as to title as they were open to in the lumds of 
the mort^gor, pawner, or assignor." 

And so m American Leading Cases, 5th Am. 
ed. p. 233, it ip stated, and v^e think properly, 
as the doctrine (established by a preponderance 
of authority, ;hat '•Whatever the nile may be 
in the case of negotiable instruments, it is well 
settled that the conveyance of lands or chattels 
as security for an antecedent debt will not 
operate as a purchase for value or defeat exist- 
infi^ equities.'^ Bee 2 Lead. Cos. Eq. 104, 3J Am. 
ed: ; Id, 88. 4th Am. *ed. Vol. 2, pt. 1. 

Such, we think, is also the aoctrine of the 
Supreme Court of Mich igan . In Ko?U y. Lfpin . 
84 Mich. 860, the court, after observing that 
the objebt of the statute is to protect those who 
have.aequired rights under the circumstances 
which would render them liable to be defnmd- 
ed unless protected against instruments of which 
they knew nothing when acquiring their rights, 
said: " It has always been held that a purchaser 
who had paid nothing could not be thus de- 
frauded, and that no one could be protected 
as & bona fide purchaser, except to the extent of 
his payments made before he received such 
notice as should have prevented him from 
making further payments. This doctrine has [668] 
been too uniformly recognized to require dis- 
cussion or citation of authorities. As Kohl 
had made no payments at all before the prop- 
erty was replevied from him, he was not a bona 
fide purchaser, and his rights are subject to the 
mortgage." 

In Stone v. WeUing, 14 Mich. 614, 525, where 
the issue was between the holder of an unre- 
corded mortgage and a subsequent grantee, who 
agreed to surrender indebtedness of the grantor 
to him and others, and put the deed on record 
without notice of the mortt^nge. the court said: 

" Wellinc claims that the agreement which 
was given for the deed was amply sufficient 
to support it, and to entitle him to the rij^lits 
of a bona fide purchaser under the recording 
laws. It was satisfactory, it is said, to Hart; 
and as to the indebtedness held by Welling and 
Root against him, it would have the effect of a 
present discharge. That it was satisfactory to 
Hart can be of no consequence on this oucstion, 
since, to constitute Welling a bonajide pur- 
chaser he must have parted with something of 
value, and not merely given a' contract which 
he could avoid. If his title under the deed 
proved defective. Thomas v. 5fem«, Walker, 
Ch. 117; Dixon v. HiU, 5 Mich. 404; Warner v. 
Whittaker, 6 Mich. 183; BlancJtardY. Tyler, 12 
Mich. 389. Nor do we think the agreement 
had the effect to discharge any indebtedness. 
It was executory in its character, covering not 
only the claims of Welling and Root, but also 
other claims to be procur^ by them, and upon 
which it cannot be claimed that the aCTeenient 
itself would have any effect whatever. 

In BoxJieimery. Ounn, 24 Mich. 873, 879, the 
defendant in a suit brought to foreclose a re- 
corded mortgage relied upon a subsequent deed 
of the mortgagor, which he was induced to 
take under the representation of the latter thnt 
the mortgage debt had been paid. After su!«- 
tainin^ the claim of the plaintiff upon certain 
grounds, the court said that the defendant must 
fail in the suit upon the further ground that, 
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althoa^ he acted with good faith, be was not 
r^AQi * ^^'^ f^ purchaser or incumbrancer for 
l^^^J Talue, with equities superior to tliose of the 
plaintiff, because it appeared that the convey- 
ance to him was " merely as a security for a 
precedent debt," without his paying or agreeing 
to pay any other consideration or relinquishing 
any remeay or right he ma^ have had. 

Without further diBCussion of the authorities 
cited by counsel, all of which have been care- 
fully examined, we are of opinioti that the claim 
of the Bank to be a subsequent mortgagee in 
good fnith cannot be sustained, because the 
mortg8*/e of Febiuary 11, 1881, although first 
filed, /as not given in consideration of its hav- 
ing surrerderM, or agreed to surrender, or to 
postpone the exercise of any substantial right 
it hm agaiast Uie mortgagors, but merely as 
collatenu security for past indebtedness. Un- 
der such circumstances, the mortga^ which 
was prior in time confers a superior rigbt 

Other questions of a minor character are 
discussed oy counsel, but it is not deemed nec- 
essary to consider them. 

We perceive no error in the record, and the 
judgmmi iscMrmsd, 

True copy. Test: 

James H. McKenney, derk. Sup. Oourti U. 8. 



1534] 



LUCY W. FLETCHER bt al., PQfk. in 

Err., 
«. 

NATHAN FULLER, in His Own Right, and 

as Trustee for Tbthcak B. Fullbb et al. 

(See S. a Reporter's ed. 684-56B.) 

Seal property^t<mgeontinued possession anduse 
ratse a presumption of grant — natttre of this 
premimptionr-ieli^ of actual existence, not 
necessary — rdmttal— erroneous instruction. 

1. When the possession and use of real property 
have been long continued, they create a presump- 
tion of lawful oriffin ; and this presumption does 
opt always proceed on a belief that the thing pre- 
■luned has actually taken place. 

X. The presumption of a grant is Indulged merely 
to quiet a long possession which might otherwise be 
disturbed by reason of the inability of the possessor 
to produce the muniments of title, which were ac- 
tually given to him or those under whom he holds, 
but have been lost, or which he or they were en- 
titled to have, but neglected to obtain, and of which 
the witnea^ies have passed away, or tneir recollec- 
tion of the transaction has become dimmed and im- 
perfect. 

8. Thouffh a presumption of a deed is one that 
may be rebutted by proof of facts inconsistent with 
its supposed existence, yet where no such facts are 
shown, and the things done and the things omitted, 
with regard to the property In controversy, by the 
respective parties, for long periods of time after the 
execution of the supposed conveyance, can be ex- 

f>lained satisfactorily only upon the hypothesis of 
ts existence, then the Jury may be instructed that 
it is their duty to presume such a conveyance, and 
thus quiet the possession. 

4. In the case presented it is held that the claim to 
the lands In controversy by the defendants and 
their ancestors in title for over a century, with the 
payment of taxes thereon, and acts of ownership 
suited to the condition of the property, and its act- 
ual use for thirty-six or twenty-ei^ht years would 
Justify a presumption of a deed to the orlglaal an- 
cestor to quiet the title of the defendants claiming 
under him ; and that an instruction to U:e effect 
that in order to presume a lost deed the Jury must 
be satisfied it had actually existed, was error. 

[No. 138J 
ArffnedJan.J8,19,18S7, Decided Mctr. 7, 1887. 
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IN ERROR to the Circuit Court of the United 
States for the District of Rhode Island. Bd- 
tersed. 

The history and facts of the case appear in 
the opinion of the court 

Messrs, Wm. H. Greene. James Till- 
inghaMi and Carles Hart, for plaintifEs in 
error. 

^fes9rs. lAvingmton Seott» EUsha O. 
Howry and James 0. OoUine, for defendant 
in errof . 

Mr. Justice Field delivered the opinion of [637] 
the court: 

This is an action of ejectment to recover pos- 
session of twenty-seven twenty-eighths undi- 
vided parts of a tract of land, contmninff about 
14 acres, situated in the Town of Lincoln, for- 
merly Smithfield, in the State of Rhode Island. 
The plaintiff, a citizen of Connecticut, sues the 
defendants, citizens of Rhode Island, in hia 
own right and as trustee for oUiers. 

The declaration contains several counts, alf 
of which except two are withdrawn. In these 
the plaintiff alleges that on the 25th of October, 
1874, he was "seised and possessed in his de- 
mesne as of fee in his own nght and as Trustee"^ 
of twenty-seven twenty-eightns undivided part» 
of the tract of land which he has descnbed, 
and that the defendants on that day and year, 
with force and arms, entered thereon and elected 
him therefrom, and have ever since witnheld 
the possession, to his damage of $1,000. The 
two counts differ merely in the description of 
some of the boundary lines of the tract The 
defendants pleaded the general issue and twenty 
years' possession under the Statute of Posses- 
sions. Upon these pleas issues were joined snd 
the case was tried, the parties stipulating thai 
the plea of the statute snould be held to apply 
to any period or periods of twenty years thai 
could be covered by any other like plea thai 
might have been tiled, and that either party 
might offer any evidence and rely upon aor 
matters that would be admissible under such 
plea or pleas, and any proper replications or 
other proceedings thereon. The case was tried 
three times, resulting the first time in a verdict 
for the defendants, and at the other times in a 
vo^ct for the plaintiff. The Judgment on the 
last verdict is brought before us for review by 
the defendants on a writ of error. Numerous 
exceptions were taken in the progreaa of the 
trial to the rulings of the court in the admis- 
sion and rejection of evidence, and to the in* 
structions given and refused to the luiy. But 
the concluidons we have reached with respect 
to the instructions given and refused, as to the 
presumption of a <ked to the ancestors in title 
of the defendants, render it unnecessary to con- 
sider the others. 

It appears from the evidmce at the trial thai 
the land in controversy was the westerly pari f^^S] 
of a tract of 88| acres, belonging, in 1750, to 
one James Reed, and which, by earlv convey- 
ances, became divided Id to three parcels, one con- 
taining 22f acres, one 5^ acres, and the third 6 
acres, as shown by a diagram submitted by 
consent of parties, to the jury, of which the 
following is a reduced copy: 

A turnpike, running through the tract north- r539i 
erly and southerly, was opened in 1816. The ' 

22^ acre parcel was conveyed to Francis Rich- 
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aidson, of AtUeboro, Massachusetts, by deed 
dated April 10, 1750. The land in oontroversy 
is a portion of this parcel lying we>t of Uie turn- 
pike. The 5iacre parcel was conveyed to 
£zekiel Fuller by deed dated November 17, 
1750. The 6 acre parcel was convened to Abi- 
gail Fuller, wife of Ezekiel, and daughter of 
Francis Richardson, by deed dated January 21, 
175«. 
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The i^ntiff claims to derive title under the 
will of Francis Richardson, dated May 26, 1748, 
and the codicil thereof dated August 10, 1760, 
whidi were admitted to probate m Massachu- 
setts, January 19, 1756. A copy of the will 
and codicil, and of the Massachusetts probate, 
was produced and given in evidence, together 
with a certificate of their having been filed and 
recorded in the probate office in Lincoln on the 
27th of August, 1881. s* 

It does not appear that there was any direct 
evidence that Francis Richardson was seized of 
the 22i acre parcel at the time of his death. 
The presumption, in the absence of any oppos- 
ing dicumstanoes, is undoubtedly that, Detng 
the owner at the date of the codicu, Auffust 10, 
1750, he continued such owner up to the time 
of his death, which occurred some years after- 
wards. Whether sufficient opposing circum- 
stances to rebut this presumption are found in 
the absence of all claim to the land for three 
quarters of a century bv the devisee or her hus- 
band, or her heirs, and the coutinued claim of 
ownership by the ancestors in title of the de- 
fendants dunnff that period, is a question to be 
hereafter considered. 

It is stated in the record that there was evi- 
dence tending to show that Abigail Fuller, the 
devisee, and Tier husband entered into posses- 
sion of the property devised under the will and 
codicil, but what that evidence was does not 
appear. Abigail died prior to 1766, leaving 
her husband surviving her. He left Smithfield 
sometime in 1761 "for parts unknown." It 
appears also that in a deed executed by him on 
the 11th of April, 1761, of the 20 acre lotdesig- 
700 



nated on the diagram, he recited that such lot 
was bounded on tne north by "his former land." 

With the exception of the evidence tending r^^m 
to show that the devisee and her husband en- >^*^^J 
tered into possession of the property devised, 
and the reference by the husbanain his deed to 
the tract as his former land, there was nothing 
to show that any claim of right or title to the 
land had been made by them, or by their heirs, 
for nearly three quarters of a century, either by 
the exercise of acts of ownership over it, such 
as its occupation or the use of its prcNducts, or 
by leasing or selling it, or by the payment of 
taxes, or in any other way. And for over forty 
years after the lapse of the three quarters of & 
century, the only claim of title made by the 
heirs of the devisee to any portion of the 22 [ 
acre lot consisted in the fact that in 1885 they 
brought an action against certain persons with 
whom the defendants were not in privity of 
title or ancestry, for the recovery of another 

Sortion of the22ih acre parcel, which action w.vs 
iscontinued in 1838 on account of the povertv 
and pecuniary inability of the heirs to carry it 
on; and in the fact that, at varying intervals 
between 1826 and 1857 (not 1858. as stated ic 
one part of the record) they had been in the 
habit, under such claim, of cutting wood 
thereon openly for family use, and the manu- 
facture of baskets, in wluch business some of 
them were engaged, and carrying it to Uicir 
homes; and that on three occasions, once in 
1840, once in 1845, and once in 1852, some of 
them, in contemplation of taking legal pro- 
ceedings to establish their title, had gone around 
and upon the land and pointed out its bound- 
aries. 

When Ezekiel Fuller departed from Smith- 
field in 1761, he left two children, Francis and 
Abigail, without means of support; and at a 
meeting of the town council in September fol- 
lowing, proceedings were taken to provide for 
them. In a resolution reciting that ' 'Ezekiel is 
gone, we know not where;" that his children 
were then and likely to be chargeable to the 
town; that little or nothing of Ezekiel's estate 
was to be found to support them, but that it 
was assumed there was some estate belonging 
to him, a person was appointed to make proper 
inquiry and search for it, "to know what land 
there (s belonging to the family of said Ezekiel 
and secure the same for the support of the 
children." It would seem that the person thus 
appointed reported that there was a piece of 
land—a six acre parcel — which was possessed r,r^|i 
by Ezekiel in right of his wife; for the town '•«>**J 
council, at a meeting in March. 1 776 [17661 , after 
reciting that there was nothing of said Fuller's 
estate left behind to maintain his children but 
a small piece of land, and that no provision for 
their support could be had without the favor 
and authority of the General Assembly to sell 
and give a deed of it, appointed one Edward 
Mowry to lay the matter before the Aasembly 
and request that it would pass an Act to enable 
some proper person to dispose of the parcel, and 
clothe him with authority to give a deed thereof. 
Mowry presented a proper petition to the As- 
sembly, which granted the prayer and em- 
powered the town treasurer, with the consent 
and advice of the town council to sell the land 
and apply the money received for the purpose 
stated; that is, the support of the children. A 

129 r. s. 



1886u 



Flbtchsb t. Fullbb. 



5y4-im 



sale of the 8lx acre lot for £80 was acooidin^j 
made by the town treasurer uDder the author- 
ity thus conferred. 

Abigail, the wife of Ezekiel. left fiye chil- 
dren surviving her.all of whom died before their 
father except AbigaU, Jr., who was one of the 
two supported by the town. The father, who 
disappeured from Smithfield in 1761, died in 
the poor house in Attleboro, Massachusetts, hi 
1800. Abigail, the daughter, was bom Decem- 
ber 29, 1757, became of age December 29, 1778, 
and was married to Benjamin Fuller December 
1, 1779. He died in 1832, and she died in 1885 
intestate. The plaintiff is tbe grandson of this 
Abigail, and the parties for whom he is Trustee 
ai*e her other descendants. They all derive 
whatever title they have from her. 

On the 24th of May, 1874, a century and 
eighteen years after the probate of the will of 
Francis Kichardson, all the heirs of Abigail 
Fuller, except one, executed a power of attor- 
ney to Theodore C. Fuller, also one of said 
heirs, authorizing him to sell to Nathan Fuller, 
the plaintiff in this action, all their title and in- 
terest in the tract conveyed by James Reed to 
Francis Richardson by deed dated April 10, 1750, 
and devised to Elizabeth [Abigail] Fuller, wife of 
Ezekiel, by his last will and testament probated 
[542] January 19, 1756, to hold the same upon trust 
to prosecute to final conclusion legal proceed- 
ings necessary to recover possession of the prem- 
ises, to employ counsel for that purpose, to 
conduct the proceedings, and to mi^e such 
compromises of the grantors' claims as to him 
and his counsel might seem best. 

The same grantors, by their attorney, on the 
eame day, executed a deed of the same tract of 
land to Nathan Fuller, reciting a consideration 
of $10, upon trusts similar to those contained 
in the power of attorney. Both documents 
were duly acknowledged by the grantors. The 
delivery of the deed was made by the attorney 
in this way; he and the grantee went upon 
the land with three other persons, and whilst 
upon it he delivered the deed to the grantee. 
He also took up some earth in his hands and 
paflsed it to the grantee. This he had been in- 
atructed to do by his counsel as the form of de- 
livering possession. The parties were about 
fifteen mmutes on tiie land. There was no evi- 
dence of any notice to or knowledge by the de- 
fendants of these acts, and they testified that 
they had neither. This is the case of the plaint- 
iff Jbriefly stated. 

The defendants trace their title to the land in 

Suestion by continuous claim of title from a 
eed of the 22^ acre parcel, made by one Jere- 
miah Richardson, a grandson of the testator. 
Francis Richardson, to Stephen Jenks, dated 
April 8, 1768, containing full covenants of title 
and warranty, and recorded in the records of 
Smithfield on July 10 following. Jeremiah 
Richardson was the son of Francis Richardson, 
who was a son of the testator, and is nam^ in 
the will as having died. Jeremiah had a brother 
also called Francis Richardson, who died prior 
to March, 1766. Stephen Jenks, by deed dated 
August 12, 1796, containing full covenants of 
warranty, to secure several notes, amounting to 
$3,000, mortgaged the land in controversy, 
wilh adjoining lands to which he had acquired 
title, making in all 50 acres; of which the 20 
nere lot, designated on the diagram, was one 
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parcel, which he had purchased In 1768 for 
£640, and the 6 acre lot, also dedsnated on the 
diagram, was another parcel, wnich he had 
pjurchased in 1768 for £45. He died in 1800, 
leaving a will, bv which he devised his real es- 
tate in Smithfield and elsewhere to his children. 
Stephen Jenks, Jr., his son, acquired the in- [5431 
terests of tbe other heirs, and by deed dated 
May 18, 1804, conveyed the whole, including 
by specific description the land in controveray, 
to his brother, Jerahmael Jenks, who was the 
grandfather and ancestor in title of the defend- 
ants. Other portions of the 22^ acre parcel 
were conveyea by ancestors in title of the de- 
fendants, by deeds to different parties, con- 
taining full covenants of title and warranty, 
dated respectively April 12, 1841, December 3, 
1845, and May 21, 1860, and they entered into 
possession of the respective parcels, and en- 
closed and improved them. In May, 1864, the 
father of the defendants, from whom they de- 
rive their title, surveyed and plotted into town 
lots the remaining portion of that parcel, being 
the land in controversv. In the partition of 
the estate of the grandfather, Jerahmael Jenks. 
between his heiraat law, in 1824, this land haa 
been taken by him as part of his estate, and 
plotted as such in the partition plot. He died 
inl866. 

The land was not inclosed on the line of the 
turnpike. In 1888 a fence was put up on the 
westerlv side by an adjoining owner. On the 
southerly side there was at one time a fence 
running from the turnpike westerly to the 
other nde of the ledge hereafter mentioned, 
but it disappeared in 1885. On the northerly 
line there was only a brush fence until 1867, 
when a purchaser of adjoining land erected 
one. The land has never been put under cul- 
tivation. Prior to 1858 it was covered with 
wood; and every year from 1829 to 1857 the 
anceston of the defendants cut wood upon it 
for family use. In 1857 the father of the de- 
fendants cut and applied to his use all the wood 
of value then remaining. The land had an ex- 
tensive ledge of rock running across its center 
from north to south, which was opened by de- 
fendants' ancestors as early as 1885. In 1845 
or 1846 large quantities of stone were (Quarried 
and sold by them to railroad companies; and 
from that time down to the trial, with longer 
or shorter intervals, never of more than a year 
or two, the ledge was worked more or less ex* 
tensively by the defendants or their ancestors 
in title, or their lessees and tenants, and the 
stone removed. There is no evidence that any 
other person had ever worked the ledee or 
taken stone off the land, or attempted to do so. [544 
The father of the defendants put up a sign on 
the land, stating that all persons were forbid- 
den from taking wood or stone from it. In 
1860 or 1861 his lessee built u barn and tool 
shed on the land near the led^ for his use in 
quarrying, these structures being in full view 
from Broad Street, formerly the turnpike. He 
also dug a well, from whicii he obtained water 
for his business. The bam, with lofts for hay. 
was of sufficient capacity '*to accommodate 
and did accommodate six or eight horses, or 
more." It remained on the land, with some 
additions, until some time in 1869, when it was 
removed by the lessee. The land was assessed 
for taxes to the ancestora in title of the defend* 
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ants, and paid by them, for twenty yean, be- 
tween 1770 and 1805. The tax listo for the 
other years up to 1805 cbuld not be found. 
IVom 1805 to the time of the trial, a period of 
fleyenty-seven years, the land was assessed to 
thnm, and the taxes were paid bj them. The 
Statute of Rhode Island respecting the assess- 
ment of taxes, in force between 1798 and 1825, 
required the assessors to assess taxes on real es- 
tate to persons who held and occupied it, and 
the one in force between 1835 and 185i5 re- 
quired them to assess the taxes to those who 
held and occupied it or to the owners thereof, 
and the one in force after 1855, to the owners 
thereof. No taxes were eyer assessed to the 
Fullers or paid by them. Neither plaintiff nor 
defendants, nor their ancestors, eyer resided on 
the premises, and the land was occupied and 
possessed by the ancestors in title of the de- 
fendants only in the way mentioned. 

Upon the case thus presented, and wb htLve 
not omitted, we think, any material circum- 
stance in the statement, the defendant! asked 
an instruction to the jiuy as to the presump- 
tion they mi^ht make of a lost gnnt to their 
ancestor in title, which the court refused. Its 
charge was thus: 

*'0f course, gentlemen, If you find that you 
can presume a grant, if you find from the tes- 
timony that there was a lost deed which passed 
from Abigail Fuller to Jeremiah Richtudson, 
or to Francis Richardson, and the property was 
inherited by Jeremiah, so that Jeremiah had a 
good title to convey to Stephen Jenks, that 
makes the title of the defendants here com- 
fSMl plete. ♦♦♦ But, gentlemen, you are to look 
into the eyidence upon this question of a grant; 
and if the eyidence in fayor of the presump- 
tion is overcome by the evidence against such a 
grant, then, of course, you will not presume 
one. It is a question of testimony." 

The defendants requested the court to in- 
struct the jury "that the presumption they 
were authorized to make of a lost deed was not 
necessarily restricted to what may fairly be 
supposed 'to have occurred, but rather to what 
may have occurred and seems requisite to quiet 
title in the possessor." 

This instruction the court refused to give, 
or to modify its charge in conformity with it. 
The defendants now contend that the court 
thus erred, its charge being in effect that in or- 
der to presume a lost deed the Jury must be 
satisfied that such a deed had in fact actually 
wdsted. Such seems to us to be the purport of 
the charge, and therein there was error. 

In such cases "presumptions " as said by Sir 
William Qrant, "do not always proceed on a 
belief that the thing presumed nas actually 
taken place. Grants are freouently presumed, 
as Ijord Mansfield says, merely from a principle 
and for the purpose of (quieting the possession. 
There is as much occasion for presuming con- 
veyances of legal estates; as otherwise titles 
must often be imperfect, and in many cases un- 
available when from length of time it has be- 
come impossible to discover in whom the legal 
estate (if outstanding) is already vested." Hil- 
lary v. Waller, 12 Yes. 289, 252; Eldridge y. 
Enott, Cowp. 215. 

The owners of property, especially if it be 
valuable and available, do not often allow it to 
remain in the quiet and unquestioned enjoy- 
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ment of others. Such a course is not in ad 
cordanoe with the ordinary conduct of men. 
When, therefore, possession and use are lon^ 
continued, they create a presumption of Lawfiu 
origin; that is, that they are founded upon such 
instruments and proceedings as in law would 
pass the right to the possession and use of the 
property. It may be, in point of fact, that 
permission to occupy and use was given orally, 
or upon a contract of sale, with promise of a 
future conveyance, which parties have subse- 
quently neglected to obtain, or the conveyance [•*•] 
executed may not have been acknowledged, so 
as to be recorded, or may have been mislaid or 
lost. Many circumstances may prevent the 
execution of a deed of conveyance, to which 
the occupant of land is entitled, or may lead to 
its loss after being executed. It is a matter of 
almost daily experience that reconveyances of 
property, transferred by the owners upon con- 
ditions or trusts, are often delayed after the 
conditions are performed or the trusts dis- 
charged, simply because of the pressure of 
other engagements, and a conviction that they 
can be readily obtained at any time. 

The death of parties may leave in the hands 
of executors or heirs papers constituting muni- 
ments of title, of the vsJue of which the latter 
may have no knowledge, and therefore for the 
preservation and recora of which may take no 
action; and thus the documents may be depos- 
ited in places exposed to decay and destruction. 
Should they be lost, witne^^ses of their execu- 
tion, or of contracts for their execution, may 
not be readily found, or if found, time may 
have so impaired their recollection of the trans- 
actions that they can only be imperfectly re- 
called, and of course imperfectly stated. The 
law, in tenderness to the infinnities of human 
nature, steps In and by reasonable presump- 
tions, that acts to protect one's righto, which 
might have been aone, and In the ordinary 
course of things generally would be done, have 
been done in ttie particular case under consid- 
eration, affords the necessary protection against 
possible failure to obtain or to preserve the 
proper munimento of title, and avoids the ne- 
cessity of relying upon the fallible memory of 
witnesses, when time may have dimmed their 
recollection of past transactions; and thusgivea 
peace and quiet to long and uninterruptedpoa- 
sessions. 

The rule of presumption, in such cases, aa 
has been well said, is one of policy, as well aa 
of convenience, and neoessur for the peace 
and security of society. "Where one uses aa 
easement whenever he sees fit, without asking 
leave and without objection," says the Supreme- 
Court of Pennsylvama, " his adverse and unin- 
terrupted enjoyment for twenty-one years is a 
title which cannot afterwards be disputed. 
Such enjoyment, without evidence to explais [547] 
how it began, is presumed to have been in pur 
suance of a full and unquali fied grant " OarreU 
v. Jaek$on, 20 Pa. 885. The same presump- 
tion wiU arise whether the grant relate to cor- 
poreal or incorporeal hereditamenta. Aa said 
by this court in Rieard v. WiUiarM, 20 U. S. T 
Wheat 100 [5: 410], speaking by Mr. JuMtifi$ 
Story: "A grant or hmd may as well be pre- 
sumed as a grant of a fishery, or of a common, 
or of a way. Presumptions (rf this nature are 
adopted, from the general infirmity of human' 
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uature, the difficulty of preserving muDiments 
of title, and the public policy of supporting 
long and uninterrupted Dossessions. Tney are 
founded upon the consideration that the facts 
are such as could not, according to the ordi- 
nary course of human affairs, occur, unless 
there was a transmutation of title to, or an ad- 
mission of aneidsting adverse title in, the party 
in possession." 

It is not necessary therefore. In the cases men- 
tioned, for the lury, in order to presume a con- 
veyance, to believe that a conveyance was in 
pomt of fact executed. It is sufficient if the 
evidence leads to the conclusion that the con- 
veyance might have been executed and that ite 
existence would be a solution of the difficulties 
arising from ita nonexecution. In Edson v. 
MunseU, 10 Allen, 657, which was an action 
for obstructing the enjoyment of an easement., 
the doctrine of acquiring such rights b^ pre- 
scription or adverse possession is elaborately 
considered; and it is there said that "The fiction 
of presuming a grant from twenty years' pos- 
session or use was invented by the English 
courts in the eighteenth century, to avoid the 
abaurdity of their rule of legal memory, and 
was denved by analogy from the limitation 
prescribed by the Statute of 21 Jac. 1, c. 21, for 
actions of ejectment. It is not founded on a 
belief that the grant has actually been made 
in a particular case, but on the general pre- 
sumption that a man will naturally enjoy what 
belongs to him, the difficulty of proof after 
lapse of time, and the policy of not disturbing 
long continued possessions. '^ 

In CoBey'i Le»iee$ v. Inhei, 1 QUI, 508, which 
was an action of ejectment, the Court of Ap- 
peals of Maryland held that where there had 
[548] been a continuous possession of land for twenty 
years or upwards by a party or persons claim- 
ing under him, the court was authorized to in- 
struct the jury, in the absence of a deed to such 
party, to presume that one had been executed 
to him. It also approved the refusal of the 
court below to instruct the jury that before 
they could find a title in the defendante, or any 
one of them, by presumption of a grant by the 
plaintiff or those under whom he claims, they 
must believe on their consciences and find as a 
fact that such grant was actually made. '*The 
granting of such a prayer," said the court, 
"would have a tendency to mislead the jury, 
by inducing them to believe that a presumption 
01 a grant could not be made, unless the jury 
in point of fact believed in the execution of the 
mnt; whereas, it is frequently the duty of the 
jury to find such presumption as an inference 
of law, although in their consciences they may 
disbelieve the actual execution of any such 
grant" 

In Wiaianu v. DaweU, 2 Head, 695, 698, 
which was also an action of ejectment, the Su- 
preme Court of Tennessee, speaking on the 
same point, said: "It is not indispensable, in 
order to lay a proper foundation for the legal 

E resumption of a grant, to establish the proba- 
ilitv 01 the fact that in reality a grant ever is- 
8ue<f. It will be a sufficient ground for the 
presumption to show that by legal possibility a 
grant might have issued; and this appearing, it 
may be assumed, in the absence of circumstanc- 
es repelling such conclusions, that all that 
might lawniUy have been done to perfect the 
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legal title was in fact done, and in the form 
prescribed by law." 

In accordance with the doctrine thus explic- 
itly declared, there can be no doubt that the 
court below should have instructed the jury as 
requested. It would seem from the instruction 
given that the deed which the defendants in- 
sisted might be presumed was one from Ezekiel 
and Abigail Fuller, or from Abigail Fuller, to 
Jeremiah Richardson. We think, however, 
that the facts point with equal directness to a 
conveyance from his grandfather. The codicil 
to his will, by which he devised the property 
to his married daughter, was dated several years 
before his death; and there was no eviaence 
that he was seised of it at that time, except the 
presumption arising from his having once pos- 
sessed it. It does not appear that either the 
devisee or her husband ever exercised any acts 
of ownership in any way, or ever claimed to 
own it. After he left Smithfield, two ci his 
children were supported by the town, and the 
agent of the town, appointed to search for any 
property belonging to the father, from the sale 
of which the children might be supported, re- 
ported that there was only the 6 acre parcel, 
which was held by him in the right of his wife. 
He afterwards went to the poor house, where 
he died in 1800. During the thirty-nine years 
after he left Smithfleldj and notwithstanding 
his having been part of that time in the poor 
house, no word appears to have come from him 
asserting that he had any interest in the prop- 
erty. It is difficult to reconcile his conduct or 
that of his wife, the devisee, if in truth the tes- 
tator continued the owner of the property until 
his death, and it passed under the codicil to his 
will. While Ezekiel Fuller was still living, 
and for several years after he had left Smith- 
field, Jeremiah Kichardson, the testator's grand- 
son, asserted ownership of the tract by its sale 
to Stephen Jeuks by a deed, with covenants of 
title and warranty, which was recorded in the 
town records, lio word of opposition to this 
sale or to the subsequent mortgage of the prop- 
erty by the ffrantee was ever made, so far as 
the record ducloses. The fact that Jeremiah 
Kichardson was a minor when his grandfather 
died does not militate against the presumption 
of a deed to him. Nothing would be more 
natural than a deed of gift from the grandfather 
to the grandson. It would also seem from the 
charge of the court, that in the deed of Jere- 
miah to Jencks he recited that the property 
had come from his honored grandfather, or 
words to that effect. 

If, however, the evidence which, as the rec- 
ord says, tended to show that the devisee and 
her husband entered into the possession of the 
property devised, and the recital in his deed of 
April 11, 1761, of the 20 acre parcel, that it 
was bounded on the north by his former land, 
can be considered as rebutting the presumption 
of such a deed by the testator, then the defend- 
ants may fall back on the presumption of a 
deed to Jeremiah Richardson by Ezekiel and 
Abigail . Fuller, the devisee, and her husband. 
There is nothing in the conduct or language of 
either of these parties which in any way repels 
such a presumption. Their silence and non- 
claim of the property would rather indicate 
that they had parted with their interest. The 
minority of Jeremiah at the time only shows 

;6t 



[549} 



1550] 



634-505 



SUPRBMB COUBT OF THB UnTTBD BtATSS. 



Oct. Tkum , 



[55*] 



his iDability to purchase the property, but 
those under whose charce he was coula have 
purchased it for him, ana had the deed execut- 
ed to him. His orplianage may have induced 
such a proceeding We do not, therefore, 
think that his minority at the time can be urged 
against the presumption of a deed to him. 

For the refusal of the court below to give the 
instruction requested, the case must go back 
for a new trial. We will add, moreover, that 
thoueh a presumption of a deed is one that 
may be rebutted by proof of facts inconsistent 
with its supposed existence, yet where no such 
facts are shown, and the things done, and the 
things omitted, with regard to the property in 
controversy, by the respective parties, for Jong 
periods of time after the execution of the 
supposed conveyance, can be explained satis- 
factorily only upon the hypothesis of its exist- 
ence, then the jury may he instructed that it is 
their duty to presume such a conveyance, and 
thiis quiet the possession. 

How long a period must elapse after the date 
of the supposed conveyance before it mav be 
presumed to have existed has not always been 
a matter of easy determination. " In fi;eneral," 
said this court, speaking by Mr. Justice Story. 
" it is the policy of courts of law to limit the 
presumption of grants to periods analogous to 
those 01 the Statute of LimitaHons in cases 
where the statute does not apply. But where 
the statute applies, it constitutes ordinarily a 
sufficient title or defense independently of any 
presumption of a grant, and, therefore, it is 
not generally resorted to. But if the circum- 
stances of the case justify it, a presumption of 
a grant may as well be made in the one case as 
in the other; and where the other circumstanc- 
es are very cogent and full, there is no abso- 
lute bar against the presumption of a ffrant, 
within a period short of the Statute of Limita- 
tions." Eicqrd ▼. WUliami, 20 U. 8. 7 Wheat 
69. 110 [5: m, 410]. 

The general statement of the doctrine, as we 
have seen from the authorities cited, is that the 
presumption of a grant is indulged merely to 
quiet a long possession which might otherwise 
be disturbed by reason of the inability of the 
possessor to produce the muniments of title, 
which were actually given at the time of the 
acquisition of the property by him or those un- 
der whom he clauns, but have been lost, or 
which he or they were entitled to have at that 
time, but had neglected to obtain, and of which 
the witnesses have passed away, or their recol- 
lection of the transaction has become dimmed 
and imperfect And hence, as a general rule, 
H is only where the possession has oeen actual, 
open and exclusive for the period prescribed by 
the Statute of Limitations to bar an action for 
the recovery cf land, that the presumption of a 
deed can be invoked. But the reason for at- 
taching such weight to a possession of this 
character is the notoriety it gives to the claim 
of the occupant; and, in countries where land 
is generaUy occupied or cultivated. It is the 
most effective mode of asserting ownership. 
But, as Mr, Jvstiee Story observes, in deliver- 
ingthe opinion of this court in Oreen v. Liter, 
12 U. 8. 8 Cranch, 249 [8: 552]. " In the sim- 
plicity of ancient times there were no means of 
ascertaining titles but by the visible seisin; and 
indeed, there was no other mode bet ween subjects 
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of passing title but livery of the land itself by 
the symbolical delivery of turf and twig. The 
moment that a tenant was thus seised he had a 
perfect investiture, and if ousted could main- 
tain his action for the realty, although he had 
not been long enou^ in possession even to 
touch the esplees. The very object of the 
rtile, therefore, was notoriety; to prevent frauds 
upon the land and upon the other tenants." 
There mav be acts equally notorious, and there- 
fore equally evincive of ownership, which, taken 
in connection with a lon^ possession, even if that 
possession has been subject to occasional intru- 
sion, are as fully suggestive of rightful origin 
as an uninterrupteof possession. Where any 
proprietary right is exercised for a long period, 
which, if not founded upon a lawfm origin, 
would in the usual course of things be resisted 
by parties interested, and no such resistance is 
made, a presumption may be indulged that the 
proprietary right had a lawful origin. The 
principle is thus stated by Mr. Justice Stephen [552] 
of the High Court of Justice of England, in 
his Digest of the Law of Evidence, usin^ the 
term '^granf in a general sense, as indicating a 
conveyance of realproperty, whether corporeal 
or incorporeal: ** When it has been shown that 
any person has, for a long period of time, exer- 
dsed any proprietary right which might have 
had a lawful origin by grant or license from 
the Crown or from a pnvate person, and the ex- 
ercise of which might and naturally would have 
been prevented by the persons interested, if it 
had not had a lawful origin, there is a presump- 
tion that such right had a lawful origin and 
that it was created by a proper instrument 
which has been lost." Art. 100. 

This presumption may therefore, in some in- 
stonces, be properly invoked where a proprie- 
tary right has long been exercised, although 
the exdusive possession of the whole property 
to which the nght is asserted may have been 
occasionally interrupted during the period nec- 
essary to create a title bv adverse possession, if 
in addition to the actual possession there were 
other open acts of ownership. If the interrup- 
tions did not impair the uses to which the pos- 
sessor subjected the property, and for which it 
was chiefly valuable, they should not necessa- 
rily be held te defeat the presumption of the 
rightful origin of his claim to which the facta 
would otherwise lead. It is a matter which, 
under proper histructions, may be left to the 

tn the present case, acts of ownership over 
the property in controversy by the ancestors in 
title of the defendants, so lar as they could be 
manifested by written transfers of it, either as 
conveyances of titte or by way of security, 
were exercised from 1768 for more than a cen- 
tury. The first conveyance, from which the de- 
fendants traced their title, was duly recorded 
in the land records of the town soon after its 
execution in that year. The assessment of 
taxes on the property to those ancestors, and 
their payment of the taxes for twenty years be- 
tween 1770 and 1805, and the assessment of 
taxes to them or to the defendants for seventy- 
seven years after 1805, and the payment nf 
taxes by them, such assessment being required 
to be made, under the laws of the State, to oc- 15531 
cupants or owners of the land, are ciroumstan- ' ' 
ces of great significance, taken in connection 
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with theii constantlv asserted ownership. In 
Eheing v. Burnet , this court speaks of the unin- 
terrupted payment of taxes on a lot for twenty- 
four consecutive years as " powerful evidence 
of claim of right to the whole lot." 86 U. S. 
11 Pet. 54 [9: 680]. Here, as seen, the taxes 
were uninterruptedly paid by the defendants 
or their ancestors in title for a much longer 
I)eriod. 

In St. Louis PuUic SchoohY. RUleifB Rein, 
the Supreme Court of Missouri said: ''Payment 
of taxes has been admitted in questions of ad- 
verse possession and may have an important 
bearing, as it is not usual for one owning realtv 
to neelect paying taxes for a period which 
would be sufficient to constitute a bar under the 
Statute of Limitations, or for one to pav taxes, 
having no claim or color of title." 40 Mo. 870. 
In Davis v. Easley, which was an action of 
eiectment, the Supreme Court of Illinois held 
that receipts for taxes paid by the plaintiff were 
admissible, and said: "The payment of taxes in- 
dicated that the plaintiff damied title to the 
whole tract. It likewise ^tended to explain the 
character and extent of his possession. '' 18 lU. 
201. 

In this case, the ancestors of the defendants 
entered upon the land under claim of title, and 
opened and worked the ledge of rock running 
through it, as early as 1S86, and from 1846 they 
or their tenants or lessees continued, wiUi oc- 
casional intervals, to work that ledge to the 
time of trial in 1882, a period of thirty-six years, 
and it does not app^ that during that time any- 
one ever interfered with their work or com- 
plained of it. To constitute an adverse posses- 
sion it was not necessary that they should have 
actually occupied or inclosed the land. It was 
sufficient that they subjected it to sudi uses as 
it was susceptible of to the exclusion of others. 
EllieoU V. Ptarl, 85 U. S. 10 Pet. 442 [9: 487]. 
That subjection mifi;ht be shown by the quarry- 
ing of the ledge ana the removal of the stone, 
without disturbance or complaint from any 
quarter. The exclusive wormngof the quarry, 
under claim of title to the whole tract by virtue 
of conveyances In which it was described, 
might operate in law to carry the possession 
over the whole; and the payment of taxes there- 
TKRAi ^^ Dttight authorize the Jury to infer a continu- 
[554 J Q^ possession of the whole, notwithstanding 
any temporary and occasional intrusion by oth- 
ers upon a different part of the tract, which did 
not interfere with tiie work. 

The entiy of the plaintiff with the attorney of 
his coheirs in 1874, and the delivery of the dieed 
to him with a handful of earth, if weight and 
consideration are to be given to that proceeding 
under the circumstances in which it was made, 
would only reduce the period of undisturbed 
possession to twenty-eight years. The cutting 
of wood on a different portion of the land by 
the Fullers for family use, or the manufacture 
of baskc ts, at occasional intervals during a por- 
tion of this period, though competent lor the 
consideration of the jury, was not necessarily 
an interruption to the peaceable occupation of 
the land, so far as quarrying of the ledge and 
tl>e removal of the stone were concerned, to 
which uses the defendants and their ancestors 
in title subjected it, and which i^pear to have 
constituted its principal value. Kor did it nec- 
essarily change the legal ^ect of the i)08ses9ioa 
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for quarrying the ledge with the attendant 
claim to the whole tract. 

In Wdb V. RicJiardson, the Supreme Court 
of Vermont, in speaking of interruptions in the 
actual occupancy of reu property as effecting 
the claim of continuous possession said: "To 
constitute a continuous "possession it is not nec- 
essaiy that the occupant should be actually up- 
on the premises continually. The mere fact 
that time intervenes between successive acts of 
occupancy does not necessarily destroy the con- 
tinuity of the possession. The kind and fre- 
quency of the acts of occupancy necessary to con* 
stitute a continuous possession depend some- 
what on the condition of the property, and the 
uses to which it is adapted in reference to the 
circumstances and situation of the possessor, 
and partly on his intention. If, in the interme- 
diate time between the different acts of occu- 
pancy, there is no existing intention to continue 
the possession, or to return to the enjoyment of 
the premises, tne possession, if it has not ripened 
into a title, temunates, and cannot afterwards 
be connected with a subsequent occupation so 
as to be made available toward gaining title; 
while such continual intention might, and gen- 
erally would, preserve the possession unbrok- 
en." 42 Vt. 465-473. That was an action of 
trespass for cutting timber on the land of the 
plaintiff, who was m possession at the time, and 
offered testimony to prove that his possession 
was earlier than the defendant's, ana also that 
he had acquired the land by tifteen years* ad- 
verse possession. The defendant did not show 
a chain of title back to the oridnsd proprietor 
of the land, but showed that his grantors en- 
tered into possession in 1885, and cut timber and 
claimed to own the land, and it was held that 
the question whether this entry interrupted the 
plaintiff's possession should have been sub- 
mitted to the luiy under proper instructions, in 
connection with the plaintiff's evidence of con- 
tinuous possession under those through whom 
he claimed, and that it was error to refuse to 
submit it. 

Our conclusion is that the claim to the land 
in controversy by the defendants and their an- 
cestors in title for over a century, with the pay- 
ment of taxes thereon, and acts of ownership 
suited to the condition of the property, and ita 
actual use for thirty-six or twenty-eight years, 
it matters not which, would justify a presump- 
tion of a deed to the origiiud ancestor, Jere- 
miah Richardson, to quiet the possession of the 
defendants claiming under him, and the jury 
should have been permitted to presume such a 
deed without finding from the testimony that 
there was in point of lactadeed which was lost. 
If the execution of a deed was established, 
nothing further would be required than proof 
of its contents; there would be no occasion for 
the exercise of any presumption on the subject 
It is only where there is uncertainty on thia 
point that the presumption is indulged to quiet 
thepObsession. 

The judgment cf the court below must be re* 
versed, and the cause remanded for a new trial. 

True copy. Test : 

James H. UoKennoy, Clerk, Sup. Oourt, U. ft 
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CNo. 884.;, 
BubmittedApr. te, 1386. DeeidadMar. 7, J887. 

IN ERBOR to tbe Circuit Court of the Uolted 
Stales for tbe District of Califoroia. Opin- 
ton below published, 27 Fed. Itep. 187. B^ 

The blslDTj and facts of the case Appear in 
the opiuioD of tbe court. 
Mr. A. 1-. Hftrt, for pl^ntiff in error. 
Mr. Hall McAUlater, for defeodant in 

Anf attempt to compel or cooatr^ anj 
Chinese resident of tbis country to remove from 
or to any particular place, or to refrain from 
following any lawful odcupatioo, or doing any 
lawful -work that he may find to do, isnotonly 
morally ffroDg, bnt contrary (o the law of tbe 
land. 

The worda "prlTfleget tod Immunldei," 
used in the ConsBtotion to relation to rigbis of 
citizens of [he different States, have beenfutlv 
considered by this court and (renerallvdeflnea, 
and there can be no doutit that the definitions 
given are equally applicable to the same words 
as used in the Treaty witb China. 

Ward V. Md. Tfl TJ, S. 12 Wall. 430 (SO: «9); 
maughtfr UoTiM Casa, B3 U. 6. 16 Wall. 76 
(31: 408); CorfiOd v. Cory^, 4 Wash. (C. C.) 
380. 384- See also Rolden v. Joy. U U. S. 17 
Wall. 242 (21:533); U. S. v. 4S GaiUmt of 
WkUky, 03 U. B. 196, 198 (23: B47). 

Tbis case is not obnoxious to the several 
cases ID wbich tbis court has decided that ner- 
tdn provisioDs of tbe United Btates Blatutea 
were merely intended to probibit state action, 
and had no reference to tbe conduct of indlTid- 

Neithei is this case within tbo operatlan of 



those decUms of thb watt wUdi hold tha 
the complaint la insuffldent In ralllQi! to ihow 
that the Clime charged ta violabve of aoma 
federal right po snenac d by the Injured party. 
Here the allegatloos of tbe complaint are clew 
and distinct, that the whole ob^t of the cou- 
splracv charged, and of all tbe overt acts com- 
rolttea In pursuance thereof, was to drive 
and expel tbe Chineae aliens in queation from 
their homee, from the County of Sutter, from 
their rights of residence in the Town of Kico- 
laus, from their right of hibor in said town 
where they then lived, and from their right to 
there earn a livelihood at their respecUva Uwfol 
vocations as theretofore. 

Tbediatiuctloii which runs throngh the cases 
decided by this court Is that the complaint (to 
bring tbe oSenae within federal Jurisdiction) 
must clearly show, not mereiv that the oSeod- 
era have committed a crime, out tbat tbe crime 
has tieen committed witb the manifest intent 
of defeating a federal right possessed bj the 
injured party: tbat where the State interferes 
witb rights of Individuals, guaranteed to them 
bv the Constitution or laws or treaties of the 
United States, then such state action oomes 
within the prohibition of the Acts of Congress, 

Erovided Congress has taken aiipropriate action 
1 tbe premises. And so, also, where Con- 
gress lias made it an offense to violate certain 
ngbts of individuals, that where such indlvld- 
u£ riffbts are violated, and sucb rights are 
federfj in tbdr character, that is, rights guar- 
antee! to tbe Injured individuals by tbe Con- 
stitution, or lawB, or treaties of the United 
Stales, that then they constitiite federal offenses 
within the appropriate action of Coa;^Kt^ and 
within the junsdictiOQ of tbe federal tribunals. 
U. a. V. ReeM. 99 U. B. 817 (38: 654); (7. 8. 
T. OniilaAank.92 U, S. 648 (33: 600); £7. 5. v, 
ffarrit, 106 IJ. 8. 686-640 (27: 383-294); A 
parte Tarbrough. 110 U.S. 667-66fl (28: 275-2711); 
U. 8. V. Waddelt. 113 U. B. 79 (28: 878). 

The drcumstBDce that the offense named 
was committed within tlie territory of tbe State 
of California does not deprive the federal court 
of Jurisdiction nor Congress of the power "lo 
define and punish" the offense. 

U. 8. V. HoUiday. 70 U. S. 8 Wall. *07 (IB: 

18^; U. 8. V. iS Gailone of WUtku, 93 U. S. 

188 (28: 846): Ex parte Tarbroueh, and U. 3. 

Waddett, ntpra. 

As to the scope of the treaty-making power, 

mmei T. Jmniton. 89 U. B. 14 Pet. 561 (10: 
689); JTauenetein v. Lynham. 100 U. 8. 488 
(25: 628). 

The Government of tbe United Slates, and 
not tbe State of Callfomia, Is responsible for 
tbe damages sustained by tbe Chinese aliens in 
question. 

0?iy Lung T. Freeman. 92 U. B, 276 (23: 550). 

The question in this case could not have been 
involved in U. 8. v. narria. 106 TI. 8. 641 {37: 
204). In tbatcase the law ailcied to have t>een 
violated was a law of tbe State; but licrc 
the law alletred to have l>een violated isalawof 
the United Stales, s treaty— wbich is the su- 
preme law of the land. 

A ststute may be regarded as constitu^onsl 
for one purpose and not for another. 

Tieman v. Rinker, 103 U. &. 12S (30. tOS): 

fyjpU y. ma. 7 Gal. 101; Oftm v, WOeg, i 
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Oreg. 187; MunAf t. Mimroe,! Mich. 68; Oair- 
gOl T. Fow&r. 1 Midi. 860; Solvr t. Braman, 
6 Hm, 47. 

16801 ^^' (7^4f JiM<<M W»lt•deli▼eredtheoplIl- 
* ion of iht coar^ 

This is a writ of error broaght by Tbosms 
Baldwin, the plaintiff in error, for the review 
of a Judgment of the Circuit Court of the 
United States for the District of California, re- 
fusing his discharge on a writ of hah&Mi eorpw, 
from the custody of the Marshal of the dis- 
trict: and the questions presented for consider- 
ation arise on a certificate of the judges hold- 
ing the court, of a division of opinion between 
them in the progress of the trial The record 
shows that Biddwin was held in custody 
by the Marshal, under a warrrant issued by 
a conunissioner of the circuit court, on a 
charse of conspiracy with Bird Wilson, Wfll- 
iam Ibys and others, to deprive Sing Lea and 
others, belonging to " a class of Chinese aliens, 
being * * * subjects of the Emperor of China, 
of the equal protection of the laws and of 
equal privUegesand immunities under the laws, 
(881] for that said * * * personsso bdonffine to the 
class of Chinese aliens did then * * * reside 
at the Town of Nicolaua, in said County of 
Sutter, in said State of California, and were 
engaged in legitimate business and labor to 
earn a living, as they had a right to do, and 
they at that time had a right to reside at said 
Town of Nicolaus, * * *^ and ennce in legiti- 
mate business and labor to earn ailing, under 
and by virtue of the Treaties existing, and 
which did then exist, between the Government 
of the United States and the Emperor of 
China, and the Constitution and laws of the 
United States; but, nevertheless, while said 
♦ ♦ ♦ persons were • • ♦ so residing and pur- 
suing their legitimate business and labor for 
the purpose aforesaid, said conspirators • * * 
did, * • * havinff conspired together for that 
purpose, unlawfuUv ana with force and arms,, 
violently and with intimidation, drive and ex- 
pel said persons, • * * beionging to said dass 
of Chinese. * * * from their reddence at said 
Town of Nicohius, ♦ ♦ ♦ and did ♦ ♦ ♦ de- 

Klve them * ♦♦ of the privilege of conduct- 
g their legitimate business and of the priv- 
ilege of laboring to earn a Irvine, and. witnout 
any l^al process, • * * placed said Chinese 
aliens • • * under unlawful restraint and ar- 
rest, and so detained them for several hours, 
and * * * by force and arms, and with vio- 
lence and intimidation, placed them * • * 
upon a steamboat barge, then plying on the 
Feather River, and drove them from their resi- 
dence and labor and from aaid county. " 

The questions certified relate omy to the 
sufildency of this charge for the detention of 
the prisoner. There are nine questions in sll, the 
first six having reference to section 6519 of the 
Revised Statutes, and the others to sedions 6508 
and 5886, as the authority for the prosecution. 
The fourth fairly presents the whole case as it 
arises under section 5519, and that is as follows: 

*' 4. Whether a conspiracy of two or more 
persons in the State of California, for the pur- 
pose of depriving Chinese residents, lawfully 
residing in California, in pursuanceof the pro- 
visioiis of the several treaties between the 
United States and the Emperor of China, of^the 
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ri^t to live andpursue thehr lawful vocations 
at the Town of Nicolaus in said State, and in 

gursuance of such conspiracy 'actually ford- [688] 
ly expelling such Chinese from said town, in ^ 
the manner shown by the record, is: 1. A vio- 
lation of and an offense within the meaning of 
section 5519 of the Revised Statutes of the 
United States; 3. Whether said section, so fares 
it applies to said state of facts and such Chinese 
resfoents, and makes the acts stated an offense 
against the United States, is constitutional and 
valid." 

The seventh presents all the points for con- 
sideratioii under sections 5508 and 5886, as fol* 
lows: 

"7. Where two or more persons, with or 
without disguise, go upon the premises of 
Chinese subjects, lawfully residing in the State 
of Cslifomia, with intent to prevent and bin* 
der their free exerdse or enjoyment of any 
right secured to them by the several Treaties 
between the United States and the Emperor of 
China, and in pursuance of such conspiracy^ 
fordbly prevent their exercise and enjoyment 
of such rights, and expd such Chinese subjects 
from the town in whicn they reside: 

" Whether (1) such acts so performed con- 
stitute an offense within the meaning of the 
provirions of section 5508 of the Revised Stat- 
utes of the United States; and, 

" (2) If so, whether the provisions of said 
section, so making said acts an offense, are con- 
stitutional and viuid; 

"(8) Whether such acts so performed con- 
stitute an offense within the meaning of that 
clause of section 5886 of the Revised Statutes 
of the United States, which makes it an offense 
for two or more persons in any State to con- 
spire, ' by force, to prevent, hinder or delay 
the execution of anv law of the United States,' 
or within the meaning of any other clause of 
said section; and, 

" (4) Whether said section, so far as appli- 
cable to the facts stated, is a constitutional and 
valid law of the United States." 

The precise question we have to determine is 
not whether Congress has the constitutional au- 
thority to provide for the punishment of such 
an offense as that with which Baldwin is 
charged, but whether it has so done. 

TobX the treaty-making power has been sur- 
rendered by the States and given to the United 
States is unquestionable. U is true, fUso, that raQ«i 
the treaties made by the United States and in l^''^ J 
force are part of the supreme law of the land, 
and that thev are as binding within the territo- 
rial limits of the States as they are elsewhere 
throuffbout the dominion of the United States. 

Articles II and III of a Treaty between the 
United States and the Emperor of China, con- 
duded November 17, 1880, and proclaimed bv 
the President of the United States October 6» 
1881. are as follows: 

Artide II. "Chinese subjects, whether pro- 
cecdinp^ to the United States as teachers, stu- 
dents, merchants, or from curiosity, together 
with their body and household -servants, and 
Chinese laborers who are now in the United 
States, shall be allowed to go and come of their 
own free will and accord, and shall be accorded 
all the rights, privileges, immunities and ex* 
emptions whibh are accorded to the dtizens 
and subjects of the most favored Nation." 
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Artfde m. "If Chinese laborers, or Chinese 
of anj other dass, now either permanently or 
temponurilj residing in the territory of the 
United States, meet with iU treatment at the 
hands of any other persons, the Qoyemment 
of the Unit^ States will exert all its power to 
devise measures for their protection and to 
secure to them the same rights, privileges, im- 
munities and exemptions as may be enjoyed by 
the citizens or subjects of the most favored 
Nation, and to which they are entitled by 
treaty." 22 Stat, at L. 827. 

That the United States have power under the 
Constitution to provide for the punishment of 
those who are guilty of depnving Chinese 
subjects of any of the rights, privileges, im- 
munities or exemptions guaranteed to them by 
this Treaty, we do not doubt. What we have 
to decide, under the questions certified here 
from the court below, is whether this has been 
done by the sections of the Bevised Statutes 
specially referred to. These sections are as fol- 
lows: 

Sec. 5619. " If two or more persons in any 
State or Territory conspire, or go In disguise 
on the highway or on the premises of another, 
for the purpose of depriving, either directly or 
indirectly, any person or class of persons of 
the equal protection of the laws, or of equal 
privileges and immunities under the laws; or 
for the purpose of preventing or hindering 
[684] t^e constituted authonties of any State or Ter- 
ritoiT from giving or securing to all persons 
within such State or Territory the equal pro- 
tection of the laws; each of such persons shall 
be punished by a fine of not less than five hun- 
dred nor more than five thousand dollars, or by 
imprisonment, with or without hard labor, not 
less than six months nor more than six years, 
or by both such fine and imprisonment 

Sec. 5508. '*If two or more persons conspire 
injure, oppress, threaten, or intimidate any 
itizen in tne free exercise or enjoyment of 
iny rignt or privilege secured to him by the 
Constitution or laws of the United States, or be- 
cause of his having so exercised the same; or if 
two or more persons jgo in disguise on the high- 
way, or on the premises of another, with intent 
to prevent or hinder his free exercise or enjoy- 
ment of any right or privilege so secured, tnev 
shkU be fined not more than five thousand dol- 
lars, and imprisoned not more than ten years; 
and shaU, moreover, be thereafter ineligible to 
Any office, or place of honor, profit, or trust 
created by the Constitution or laws of the 
United States." 

Sec 5886. "If two or more persons in any 
State or Territory conspire to overthrow, put 
down, or to destroy by force the Government 
of the United States, or to levy war against 
them, or to oppose by force the authority there- 
of; or by force to prevent, hinder, or delay 
the execution of any law of the United States; 
or by force to seize, take or possess any prop- 
erty of the United States contrary to me au- 
thority thereof; each of them shall be punished 
by a fine of not less than five hundred dolUurs 
and not more than five thousand dollars; or by 
imprisonment, with or without hard labor, for 
a period not less than six months, nor more 
than six years, or by both such fine and Im- 
prisonment" 

As the charge on which Baldwin Is held In 
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custody was evidently madeundei section 5519. 
and that is ihe section which was most consid- 
ered in the court below, we will answer the 
Suestions based on that first. It provides for 
le punishment of those who "in any State or 
Territory conspire ♦ ♦ ♦ for the purpose of de- r^Aai 
priving, either directly or indirectly, any per- *• * 
son or class of persons of the equal protection 
of the laws, or of equal privileges or immuni- 
ties under the laws.*^ 

In United States v. Earris, 106 U. S. 629 [27: 
290], it was decided that this section was un- 
constitutional, as a provision for the punish- 
ment of conspirades of the cuaracter therein 
mentioned, within a State. It is now said, 
however, that in that case the conspiracy 
charged was by persons in a State against a 
citizen of the United States, and of the State, 
to deprive him of the protection he was en- 
titled to under the laws of that State, no spe- 
cial rights or privileges arising under the Con- 
stitution, laws, or treaties of the United States 
being involved; and it is argued that, although 
the section be invalid so far as such an offense 
is concerned, it is good for the punishment of 
those who conspire to deprive aliens of the 
rights guaranteed to them In a State by the 
Treaties of the United States. In support of 
this argument reliance is had on the well set- 
tled rule that a statute may be in part constitu- 
tional and in part unconstitutional, and that 
under some circumstances the part which is 
constitutional will be enforced, and only that 
which is unconstitutional rejected. To give 
effect to this rule, however, Uie parts — that 
which is constitutional and that which is un- 
constitutional — must be capable of separation, 
so that each may be read by itself. This stat- 
ute, considered as a statute punishing conspira- 
cies in a State, is not of that character, for in 
that connection it has no parts within the mean- 
ing of the rule. Whether it is separable, so that 
it can be enforced in a Territory, though not in 
a State, is quite another question, and one we 
are not now called on to decide. It provides 
in general terms for the punishment of all who 
conspire for the purpose of depriving any per- 
son, or any class of persons, of the equal pro- 
tection of the laws, or of equal privileges or im- 
munities under the lawa A angle provision, 
which makes up the whole sect&n, embraces 
those who conspire against dtizena, as well 
as those who conspire against aliens — ^tnose who 
conspire to deprive one of his rights under the 
laws of a State, and those who conspire to de- 

f)rive him of his rights under the Constitution, 
aws, or treaties of the United States. The lim- [686] 
itation which is sought must be made, If at all, 
by construction, not by separation. This, it has 
often been dectded, is not enough. 

Thus, in United 8tate$ v. Reeee, 92 U. S. 214 
[28: 568], the indictment was apdnst two of the 
msnectors of a munidpal election In Kentucky, 
unaer sections 8 and 4 of the Act of May 81, 
1870, diap. 114, 16 Stat at L. 140, which pro- 
vided in general terms for the punishment of 
inspectors who should wrongfully refuse to re- 
cdve the vote of a citizen when presented im- 
der certain drcumstances, and for the punl<^- 
ment of those who by unlawful means hindered 
or delayed any dtlzen from doifig any act re- 
quired to be done to qualif yhfioi to vote, or from 
voting, at any dection. There was nothing in 
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diher of the secUons to limit their operation to 
a refusal or hindraDce "on account of the race, 
color, or .previous condition of servitude" of 
the voter, and it was held that they were un- 
constitutional because, on their face, the^ were 
broad enough to cover wrongful acts without 
as well as within the constitutional power of 
Congress. An attempt was made there as here 
to limit the statute bv construction so as to make 
it operate only on that which Congress might 
rightfully prohibit and pum'sb, but to this the 
court said, p. 221 [565]: "For this purpose we 
must take ^ese sections of the statute as the^ 
are. We are not able to reject a part which is 
unconstitutional, and retain the remainder, be- 
cause it is not possible to separate that which 
is unconstitutional, if there bo axiy sucb, from 
that which is not The proposed effect is not 
to be attained by striking out or disregarding 
words that are in the section, but by inserting 
those that are not now there Each of the sec- 
tions must stand as a whole, or fall altogether. 
The language is plain. There is no room for 
construction, unless it be as to the effect of the 
Constitution. The question then to be deter- 
mined is whether we can introduce words of 
limitation into a penal statute so as to make it 
specific, when, as expressed, it is general only.** 
This was answered in the negative, the court 
remarUng: "To limit this statute in the man- 
ner now asked for would be to make a new law, 
not to enforce an old one.'' 
-^- Following this were the Trade-Mark Case$, 
l**^ 100 U. 8. fiS [25; 5501, in which there were in- 
dictments under sections 4 and 6 of the Act of 
August 14, 1876, chap. 274, 19 Stat, at L. 141, 
*to punish the counterfeiting of trade-mark 
goods and the sale or dealing in of counterfeit 
trade-mark goods. " Of this Act the court said, 
speakine through Mr, Jtuiiee Miller, p. 98 [5531, 
that its broad purpose "was to establish a uni- 
versal systen) of trade-mark registration, for 
the bendit of all who had already used a trade- 
mark, or who wished to adopt one in the future, 
without regard to the character of the trade to 
which it was to be applied or the residence of 
the owner, with the solitary exception that 
those who resided in foreign countries which 
extended no such privileges to us were excluded 
from them here. A statute so broad and 
iweeping was then held not to be within the 
consQtutional grant of legislative power to Con- 
sress, but, p. 95 [552], "whether tne trade-mark 
Dears such a relation to commerce in general 
terms as to bring it within congressional con- 
trol, when used or applied to the classes of com- 
merce which fall within that control," was 
properly left undecided. The indictment, how- 
over, presented a case in which the defendant 
was charged with having in his possession coun- 
terfeits and colorable imitations of the trade- 
marks of foreign manufacturers, and it was 
suggested that u. Congress had power to regu- 
nlate trade-marks iised in commerce with 
foreign Nations and among the several States, 
this statute might be held valid in that class of 
cases, if no further; but the court decided other- 
wise, and in so doins said, p. 98 [558]: "While it 
mav be true that when one part of a statute is 
▼alid and constitutional, and another part is un- 
constitutioDal and void, the court may enforce 
the valid part, when they are distinctly sepa- 
rable, so that each can stand alone, it is not 
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within the Judicial province to give to the word» 
used by Coneress a narrower meaning than they 
are manifestly intended to bear. In order that 
crimes mav be punished which are not de- 
scribed in Imguage that brings them within 
the constitutional power of that body." And 
^gain, further on, after citing United Staies v. 
J&ese, and quoting from the opinion in that 
case, it wassaid, p. 99 [558]: "If we should, in the 
case before us, undertake to make by judicial 
construction a law which Congress did not 
make, it is quite probable we should do what, 
if the matter were now before that body, it 
would be unwilling to do; namely, to make a 
trade-mark law which is only psroal in its op- 
eration, and which would compUcate the rights 
which parties would hold, in some instances 
under tne Act of Congress, and in others under 
a state law." 

The same question was also considered and 
the former decisions approved in United States 
V. ffarrie, supra, and in the Virginia Coupon 
Cases, 114 U. 8. 805 [29: 197], it was said that 
"To hold otherwise would be to substitute for 
the law intended by the Leflpslature one they 
may never have been willing ov itself to enact. 

It is su/Egested, however, that Packet Oo, v. 
Keokuk, 95 U. 8. 80 [24: 877] and Presser v. 
lUinois, 116 U. S. 252 [29: 615] are hiconsis- 
tent with Umted States v. Reese and the T^rada- 
Ma/rk CaseSy but we do not so understand them. 
In Packet Oo, v. Keokuk the question arose 
upon an ordinance of the Ci^ of Keokuk es- 
tablishing a wharf on the Mississippi River and 
the rates of wharfage to be paid for its use. In 
its general scope the ordinance was broad 
enough to include a part of the shore of the 
river declared to be a wharf, which was in its 
natural condition and unimproved. The city 
had, however, actually built, paved and im- 

S roved a wharf at a large expense within the 
mits of the ordinance, and the charges then in 
question were for the use of the fadOities thus 
provided for receiying and dischareinff caiwoes. 
An objection was made to the validity oi the 
ordinance because it provided for charees to be 
paid for the use of the unimproved oank as 
well as for the improved wharves, but the court 
said, p. 89 [881]: "The ordhiance of Keokuk 
has imposed no charge upon these plaintiffs 
which It was beyond the power of the city to 
impose. To the extent to which thev are af- 
fected by it there is no valid objection to it. 
Statutes that are constitutional in part only wiU 
be upheld so far as they are not in conflict with 
the Constitution, provided the allowed and pro- 
hibited parts are severable. We think a sever- 
ance is possible in this case It may be con- 
ceded that the ordinance is too broad, and that 
some of its provisions are unwarranted. When 
those provisions are attempted to be enforced, 
a different question may be presented.*' That 
was not a penal statute, but only a dtv ordi- 
nance regumting wharfage, and the suit was 
civil in its nature. The only question was 
whether the packet company was bound to pay 
for the use ox improved wharves when the or- 
dinance, taken In its breadth, fixed the charges 
and required payment for the use of that tmrt 
of the established wharf which was unimproved 
as well as that which was improved. The pre- 
cise point to be determined was whether, under 
those drcumstancos, the vessel owners were 
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excused from paying for the use of that which 
was improved. 

In Preiter ▼. lUinois, the indictment was for 
A violation of the provisioDS of one of the sec- 
tions of the Military Code of Illinois, and it was 
•claimed that the whole Code was invalid, be- 
•cause in its general scope and effect it was in 
<M)nflict with title XYI of the Revised Statutes 
•of the United States upon the subject of "The 
Militia." But the court held that, even if the 
first two sections of the Code, on which the ob- 
jection rested, were invalid, they were easily 
separable from the rest which could be main- 
iained. The objectionable sections related to 
the enrolment of the militia in the State gener- 
4i]ly, and the rest to the organization of eight 
thousand men as a "volunteer active militia." 
This evidently brought that case within the 
rule which controls the determination of this 
<;la8S of questions, that the constitutional part 
of a statute may be enforced and the unconsti- 
tutional part rejected, "where the parts are so 
distinctly sepctrable that each can stand alone, 
and where the court is able to see and to declare 
Ihat the intention of the Legislature was that 
the part pronounced valid should be enforcible, 
even though the other part should fail" Vir- 
gtTua Coupon Ocuea, [9upra\, As was said in 
Allen V. Louisiana, 108 U. S. 84 [26: 819]. 
'The point to be determined in all such cases 
Is whether the unconstitutional provisions are 
so connected with the general scope of the law 
as to make it impossib^, if these were stricken 
out, to give effect to what appears to have been 
the intent of the Lec:islature.^' 

Applying this nUe to the present case, it Is 
dear that section 6519 cannot be sustained in 
whole or in part in its operation within a State, 
unless United States v. Harris is overruled, and 
this we see no occasion for doins. That case 
was carefully considered at the tmie, and sub- 
sequent reflection has not changed our opinion 
as then expressed. For this reason we answer 
the second branch of the fourth question which 
has been certified in the ne^tive. This dis- 
poses of all the other points included in the first 
six questions, /and no further answer to them 
is necessary. 

We come now to the questions certified which 
arise under section 55(fe. That this section is 
constitutional was decided in Es parte Tar- 
brough, 110 U. 8. 651 [28: 274], and United 
Stata V. WaddeU, 112 U. 8. 76 [28: 678]. The 
real question to be determined, therefore, is 
whether what is charged to have been done by 
Baldwin constitutes an offense within the mean- 
ing of its provisions. 

ThesecUon is found in title LXX, chapter?, 
of the Revised Statutes embracing "(^mes 
a^inst the Elective Franchise and vivVL Rights 
of Citizens;" and it provides for the punishment 
of those "who conspire to injure, oppress, 
threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilege 
secured to him by the Constitution or laws of 
the United States, or because of his having ex- 
ercised the same; " and of those who go in com- 
panies of two or more *' in disguise on the high- 
way, or on the premises of another, with intent 
to prevent or hinder his free exercise or enjoy- 
ment of any right or privilege so secured." 
The person on whom the wrong to be punish- 
able must be inflicted is descriSed as a eiU9en, 



In the Constitution and laws of the United 
States the word "citizen" is generally, if not 
always, used in a political sense to designata 
one who has the rights and privileges of a dti-^- 
zen of a State or of the United States. It is so 
used in section 1 of article XIV of the Amend- 
ments of the Constitution, w^icb provides that 
"All persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
State wherein they reside;" and that "No State 
shall make or enforce any law which shdl 
abridge the privileges or immunities of citizens 
of the UnitcKl States." But it is also sometimes 
used in popular lanruase to indicate the same 
thing as resident, inhabitant, or person. That 
it is not so used in section 6508 in the Revised 
Statutes is quite clear, if we revert to the orig^ 
inal statute from which this section was taken. [691] 
That statute was the Act of May 81, 1870, chap. 
114, 16 Stat at L. 140, "To enforce the rights 
of citizens of the United States to vote in the 
several States of this Union, and for other pur- 
poses." It is the statute which was under con- 
sideration as to some of its sections in United 
States y. Beese, supra, and from its title, as well 
as its text, it is apparent that the great purpose 
of Congreiss in its enactment was to enforce the 
politicfu rights of citizens of the United States 
in the several States. Under these circumstan- 
ces there cannot be a doubt that originally the 
word citizen was used in its political sense, and 
as the Revised Statutes are but a revision and 
consolidation of the statutes in force December 
1, 1878, the presumption is that the word has 
the same meaning there that it had originally. 

This particular section is a substantial re> 
enactment of section 6 of the original Act, 
which is found among the sections that deal 
exclusively with the political rights of citizens, 
especiallv their right to vote, and were evident- 
ly intenaed to prevent discriminations in this 
particular against votera on account "of race, 
color, or previous condition of servitude." 
Sometimes, as in sections 8 and 4, the language 
is broader than this, and, therefore, as decided 
in United States v. Beese, those sections are in- 
operative; but still it is everywhere apparent 
that Congress had it in mina to legislate for 
citizens, as citizens, and not as mere persons, 
residents, or inhabitants. 

This section is highly penal in its character, 
much more so than any othen, for it not only 
provides as a punishment for the offense a fine 
of not more than $5,000 and an imprisonment 
of not more than ten years, but it declares thst 
any person convictea shall "be thereafter in- 
eligible to any office, or place of honor, profit, 
or trust created by the Constitution or laws of 
the United States." It is therefore to be con- 
strue strictly; not so strictly as to defeat the 
legislative will, but doubtful wovds are not to 
be extended bevond their natural meaning in 
the connection in which they are used. Hera 
the doubtful word is " citizen," and it is used 
in connection with the ri|;hts and privileges 
pertaining to a man as a citizen, and not as a [892] 
person only or an inhabitant And, besides, 
the crime has been classified in the revision 
among those which relate to the elective fran- 
chise and the dvil riffhts of citizens. For thcas 
reasons we are satisfied that the word citizen, 
as used in this statute, must be given the sama 
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meaning it has in the Fourteenth Amendment 
of the Constitution, and that to constitute the 
offense which is there provided for. the wrong 
must be done to one who is a citizen in that 
sense. 

It is true that the word "citizen " only occurs 
In the first clause of the section, but in the sec- 
ond clause there is nothing to indicate that any 
other than a citizen was meant, and the section 
of the original statute from which this was 
taken has nothing from which any different 
inference can be drawn. That clearly deals 
with citizens alon^, and the revision differs 
from it only in a re-arrangement of the original 
sentences and the exclusion of some superfluous 
words. Sections 5506 and 5507. whi<m imme- 
diately precede this in the revision, clearly re- 
fer to political rights only, for they both relate 
to the privilege of voting;, section 5506 being 
for the protection of citizens in terms, and sec- 
tion 5507 being for the protection of those to 
whom the right of suffrage is guaranteed by 
the Fifteenth Amendment of the Constitution. 
It may be that by this construction of the stat- 
ute some are excluded from the protection it 
affords who are as much entitled to it as those 
who are included; but that is a defeci, if it 
exists, which can be cured by Congress, but 
not by the courts. 

We, therefore, answer tiie first subdivision 
of the seventh question certified in the nega- 
tive. The second subdivision need not be an- 
swered otherwise than it has been elsewhere in 
this opinion. 

It remains only to consider that part of the 
questions certified which relates to section 
5886. That section provides for the punish- 
ment of those who conspire: 1, "to overthrow, 
put down, or destroy by force the (Government 
of the United States, or to levy war against 
them, or to oppose by force the authority there- 
of;" or 2, "by force to prevent, hinder or de- 
lay the execution of any law of the United 
States;" or 8, "by force to seize, take, or pos- 
sess any property of the United Slates contrary 
to the authonty thereof." This is a re-enact- 
ment of similar provisions in the Act of July 
81, 1861, chap. 88, 12 Stat, at L. 284, "To define 
and punish certain conspiracies," and in that of 
(•M] April 20, 1871, chap. 22, § 2, 17 Stat, at L. 18, 
"To enforce the provisions ot the Fourteenth 
Amendment of the Constitution of the United 
States, and* for other purposes." 

It cannot be claimea that Baldwin has been 
charged with a conspiracy to overthrow the 
government, or to levy war within the meaning 
of this section. Nor is he charged with any 
attempt to seize the property of the United 
States. All, therefore, depends on that part of 
the section which provides a punishment for 
"opposing" by force the authonty of the United 
States, or for preventing, hindering, or delay- 
ing the " execution" of any law of the United 
Statf»s. 

This evidently implies force against the gov- 
ernment as a government. To constitute an 
olTense under the first clause, the authority of 
the government must be opposed; that is to say, 
force must be brought to resist some positive 
assertion of authority by the government. A 
mere violation of law is not enough; there must 
be an attempt to prevent the actual exercise of 
authority. That is not pretended in this case. 
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The force was exerted in opposition to a chiss 
of persons who had the right to look to the 
government for protection against such wrongs, 
not in opposition to the government while act- 
ually engaged in an attempt to afford that pro- 
tection. 

So. too, as to the second clause; the offense 
consists in preventing, hinderiziff, or delaying 
the Government of the United States in the oe- 
ecution of its laws. This, as well as the other, 
means something more than setting the laws 
themselves at denanoe. There must be a forci- 
ble redstance of the authority of the United 
States while endeavoring to carry the laws into 
execution. The United States are bound by 
their Treaty with China to exert their power to 
devise measures to secure the subjects of tliat 
government lawfullv residing within the terri- 
tory of the United States agunst ill treatment; 
ana if in their efforts to carry the treaty into 
effect they had been forcibly opposed l^ per- 
sons who had conspired for that purpose, a 
state of things contemplated by the statute 
would have arisen. But that is not what Bald- 
win has done. His conspiracy is for the ill 
treatment itself, and not for hindering or 
decaying the United States in the execution of 
their measures to prevent it. His force was 
exerted against the Chinese people, and not 
against the government in its effort to protect 
them. We are compelled, therefore, to an- 
swer the third subdivilsion of the seventh ques- 
tion in the negative, and that covers the fourth 
subdivision. 

This disposes of the whole case, and, without 
answering the ouestions certified more in de- 
tail, iM reverse the judgment cf the Oireuit CouH^ 
and remand the oate for furtJier proeeeding9 not 
ineomietent with thte opinion. 
Tme copy. Test; 

James H. MoKemiey, Qerk, Sup. Ocrart, U. 8. 

Mr. JtuUee Field dissenting: 

I agree with the majority of the court in its 
construction of the different sections of the Re- 
vised Statutes which have been under consid- 
eration in this case, except the third clause of 
section 5886, and the last clause of section 5508. 

The third clause of section 5886 declares that 
if two or more persons in any State or Terri- 
tory conspire "by force to prevent, hinder or 
delay the execution of any l&«v of the United 
States." each of them shall be punished bv a 
fine of not less than $500 or more than $5,000, 
or by imprisonment, with or without bard la- 
bor, for a period of not less than six months 
or more than six years; or by both such fine 
and imprisonment. 

By the Treaty with China, of 1868, the United 
States recognize the right of Chinese to emi- 
grate to thu country, and declare that in the 
United States the subjects of that empire shall 
enjoy the same privileges and inununities in 
respect to residence which are enjoyed by citi- 
zens or subjects of the most favored nation. 

The complaint against the plaintiff in error 
is that he conspire with others to expel by 
force from the town of Nicolaus, and the 
County of Sutter, in the State of California, 
the subjects of the Emperor of China, who 
were residing and doing business there, and 
in furtherance of the conspiracy entered the 
homes of certain persons of that class, seized 
them, and forcibly placed them upon a barge 
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on Feather River, on the bank of which the 
Town of Nicohius is situated, and drove them 
from the county, and thui. deprived them of 
privileges and immimitiee conferred by the 
Irea^. 

For this alleged offense the plaintiff in error, 
with others, was arrested. On application for 
a habeas carpus for his dischar^, the judges of 
the circuit court were divided in opinion. This 
court holds that a conspiracy thus violently to 
expel the Chinese from the county and town 
where they resided and did business, and thus 
defeat the provisions of the Treaty, was not a 
conspiracy to prevent or hinder by force the 
execution of a law of the United States, al- 
though a treaty is declared by the Constitution 
to be the supreme IKw of the land. 

Under the Constitution, a treaty between the 
United States and a foreign Nation Is to be 
considered in two aspects — as a compact be- 
tween the two Nations, and as a law of our 
country. As a compact, it depends for its en- 
forcement on the good fkith of the contracting 
parties, and to carry into effect some of its pro- 
visions may require leg[islation. For any in- 
fraction of its stipulations importing a con- 
tract, the courts can afford no redress except 
as provided by such legislation. The matter 
is one to be settled by negotiation between the 
[703] executive departments of the two govern- 
ments, each government beine at liberty to take 
such measures for redress as It may deem ad- 
visable. Foster v. Neilson, 27 U. S. 2 Pet. 263, 
814 [7: 416. 4861; Head Money Cases, 112 U. S. 
580, 598 [28; 798, 808]; Taylor v. MarUm, 2 
Curtis (C. C.) 464, 4Si9; Re Ah Lung, 9 Sawr. 
806. 

But in many instances a treatv operates by 
its own force, that is, without the idd of any 
legislative enactment; and such is generally the 
case when it declares the rights and privuefines 
which the citizens or subjects of each Natton 
may en jov in the country of the other. Tliis 
was so with the clause in some of our early 
treaties with European Nations, deckurine that 
their subjects might dispose of lands held by 
them in the United States, and that theur 
heirs might inherit such property, or the 
proceeds thereof, notwithstanding tibeir alien- 
age. Thus the Treaty with Great Britain 
01 1794 provided that British subjects then 
holding lands in the United States, and Ameri- 
can citizens holding lands in the dominions of 
Qreat Britain, should continue to hold them 
according to the nature and tenure of their re- 
spective estates and titles therein, and might 
grant, sell, or devise the same to whom they 
pleased, in like manner as if they were na- 
tives, and that neither they nor their heirs nor 
assigns should, as far as might respect the said 
lands, and the legal remedies incident thereto, 
be regarded as aliens. Art. 14. A clause to 
the same purport, and embracing also mov- 
able property, was in the Treaty with France 
in 1778, article 9, and also in that of 1800. ai^ 
tide 7. It required no legislation to give force 
to this provision. It was the law of Uie hmd 
by virtue of the Constitution, and congress- 
ional legislation could not add to its efDcacy. 
Whenever invoked by the alien heirs, tne 
rights it conferred were enforced by ti^e fed- 
eral courts. Chirac t. Chirac, 16 U. 8. 3 
Wheat 259 [4:284]; Cameal t. Banks, 28 U. 
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8. 10 Wheat 181 [6:2971; Hughes y. Edwards. 
22 U. 8. 9 Wheat 480, 496 [6: 143, 144]. See 
also the Treaty with the Swiss Confederation 
of 1860, art o; Hauenstein v. Lynham, 100 U. 
8.488 [26:628]. 

This IS so also with clauses found in some 
treaties with foreign Nations, stipulating that 
the subjects or citizens of those Nations may 
trade with the United States, and for that pur- 
pose freely enter our ports with their snips 
and cargoes, and reside and do business here. [704] 
Thus the Treaty of Commerce with Italy, of 
February 26, 1871, provides that " Italian citi- 
zens in the United States, and citizens of the 
United States in Italy, shall mutually have lib- 
erty to enter, with their ships and cargoes, all 
the ports cd the United States and of Italy re- 
spectively, which may be open to foreign com- 
merce. They shall also have liberty to sojourn 
and reside in all parts whatever oi said terri- 
tories." Article 1. These stipulations operate 
by their own force; that is, they require no 
legislative action for their enforcement Treaty 
of Commerce with Qreat Britain of 1815, art 
1; renewed and continued for ten years by art 
4 ctf the Treaty of 1818, and continued indefl* 
nitely by art. 1 of the Treaty of 1827; Treaty 
with BoUvia of Mav 18, 1888, art 8; Treaty 
with Costa Rica of July 10, 1851, art 2; Treaty 
with Greece of December, 1887, art 1; Treii^ 
with Sweden and Norway of July 4^ 1827» 
art. 1. 

The right or privilege being conferred bj 
the treaty, parties aeeking to enjoy it take 
whatever steps are necessary to carry the pro- 
visions into effect. Those who wish to en^ige 
in commerce enter our ports with their ships 
and cargoes; those who wish to reside here se- 
lect then: places of residence, no congressional 
legislation being required to provide that they 
shall enjoy the rights and privileges stipulated. 
All that they can ask, and all that is needed, 
is such legislation as may be necessary to pro- 
tect them m sudi enjoyment. That they have» 
I think, to some extent, in the clause punish- 
ing any ooumfAncy to prevent or hinder by 
force tne execution of a law of the United 
States. The section in which this clause ap- 
pears is a re-enactment in part of the Act of 
July 81, 1861. and declares, among other 
things, a^conspiracy of two or more persons to 
oveithrow by force the Government of the 
United States, or to oppose by force its author* 
ity, or "by force to prevent, hinder, or de- 
lay the execution of any law of the United 
States," or by force to seize and possess any of 
their properfy against their authority, to be a 
high crime, and piescribes for it severe pun- 
ishment As thus seen, the section is not in- [706] 
tended as a protection against isolated or occa- *' 
sional acts of individual personal violence. 
For such offenses the laws of the States make 
ample provision, jit is intended to reach o^n- 
«p»ract«« against the supremacy and authority 
of the Government of the United States, and 
against the enforcement of its laws. It is di- 
rected not only against those who conspire to 
overthrow the government, but those also who 
conspire to defeat the execution of its laws, in- 
cluding under the latter treaties as well as stat- 
utes, and thus permanently deprive others of 
the rights, benalts and protection intended to 
be conferred by such laws. In the case before 

12C U. & 



1886. 



Baldwin ▼. F&akkb. 



678-707 



[706] 



QB, the purpose of the alleged conspirators was 
lo permanently depriye the Chinese residing in 
Nioolans— not any particular Chinese, but all 
of that class of persons— of the right of resi- 
dence conferred by the Treaty. That right is 
not Ihnited to any particular place; it may be 
exercised whereyer it is lawful for anyone to 
reside without encroachment upon the equal 
right of others. The conspirators well knew, 
as everyone in California knows, the proyislon 
of the Treaty and its meaning; and thefar par- 
pose was to nullify and defeat it. 

A treaty, in conferring a right of residence, 
requires no congressional legislation for the en- 
forcement of that right; the treaty in that par- 
ticular is executed by the intended beneficia- 
ries. They select their residence. They are 
not required, as said above, to reside In any 
particular place, or do business there. A con- 
spiracy to prevent by force a residence in the 
town or county selected h^ them apx)ears to me, 
therefore, to be a conspirac]^ to prevent the 
operation — that is, the execution— of a law of 
the United States, and to be within the letter 
and spirit of the third clause of section 5386. 
If the conspirators can expel the Chinese from 
their residence in the town and county of their 
selection without being amenable to any law 
of the United States, they can, with like ex- 
emption from legal liability, expel the Chinese 
from the entire State, and thus utteriy defeat 
the stipulations of the Treaty. 

So, also, a conspiracy to prevent by force 
ships belonging to subjects of a foreign Nation 
—not any ]^irticular ship, but ships generally 
belonging to them — from entering our ports 
with Uieir cargoes would, in my judgment, be 
a conspiracy to prevent by force the operation 
of the Treaty with that Nation, which stipu- 
lates that its subjects shall have that privilege. 
And in all other cases where a clause of a treaty 
conferring rights or privileges operates by its 
own terms and does not require congressional 
legislation to give it effect, a conspiracy to pre* 
vent by force their enjoyment is a conspiracy 
to prevent by force the execution of a law of 
the United States; that is, to prevent its having, 
with respect to the rights and privileges stipu- 
lated, any effectual operation. I do not see 
bow Congress could improve the matter, or do 
more thfm it has already done, by declaring 
that those who thus conspire by force to de- 
prive parties of the rights or privfleges con- 
ferred l^ a treaty should be punished. Its 
declaration to that effect would be no more 
than what the present law provides. 

The last clause of section 6o08 declares that "If 
two or more persons go in disguise on the high- 
way, or on the premises of another, with intent 
to prevent or hinder the free exercise or enjoy- 
ment of any right or privilefi;e so secured [bv 
the Constitution or laws of the United StatesJ. 
they shaU be fined not more than five thousand 
dollars, and imprisoned not more than ten 
years; and shall, moreover, be thereafter in- 
eligible to any office or place of honor, profit 
or trust created by the Constitution or laws of 
the United States." 

I do not agree with the majority of the court 
that this clause is limited in its application only 
to offenses a^dnst citizens. The first cteuse of 
the section to thus limited, but, in my judg- 
ment, the last is more extensive, and reaches 
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an invasion of the premises of anyone, whether 
citizen or alien, by two or more peorsons for 
the unlawful purposes mentioned. But I am 
not clear that the qualification of going " in 
disguise" on the hignway does not fuso extend 
to the going on the premises of another— and 
thus render the clause inapplicable to the case 
before the court ; though there is much force 
in the view of Mr, Justice Harlan, that the 
cL.use should be read as though its words were: 
*' If two or more persons go on the highway in 
disguise, or on the premis^ of another, with the 
intent," etc., thus making the words ''in dis- 
guise" apply only to the offense on the high- 
way. If his view be correct, the last provis- 
ion of the clause would describe the exact of- 
fense charged against the plaintiff in error and 
his co-conspirators— that they went on the 
premises of the Chinese with the intent to de- 

Erive them of rights and privileges conferred 
y the Treaty — the law of the land— an intent 
which they carried out by forcibly expelling 
the Chinese from the town and county of theS 
residence and business. But without adopting 
or rejecting his view, I prefer to place my dis- 
sent upon what I deem the erroneous construc- 
tion by the court of the third clause of section 
6836, in holding that it does not cover this 
case, but applies only to cases where there has 
been a forcible r^stance to measures adopted 
by Congress for the execution of a law, or a 
treaty of the United States. 

The result of the decision is that there is no 
national law which can be invoked for the pro- 
tection of the subjects of China, in their right 
to reside and do business in this country, not- 
withstanding the language of the Treaty with 
that Empire. And the same result must follow 
with reference to similar rights and privileges 
of the subjects or citizens rodent in this coun- 
try of any other Nation with which we have a 
treaty with like stipulations. Their only pro- 
tection against any forcible resistance to ihe ex- 
ecution 01 these sapulations in their favor is to 
be found in Uie laws of the different States. 
Such a result is one to be deplored. 

Mr, Justice Hax>IaA» dissenting: 
By the Treaty of 1880-1 with China, the 
Government of the United States agreed to exert 
all its power to devise measures for the protec- 
tion, against iU treatment at the hands of other 
persons, of Chinese laborers or Chinese of any 
other class, permanently or temporarily resid- 
ing, at that time, in this country, and to secure 
to them the same rights, privileges, immuni- 
ties and exemptions to which tli£ citizens or 
subjects of the most favored Nation are en- 
titled, by treaty, to enjoy here. It would 
seem from the decision in this case, that if 
Chinamen, having a right, under the Treaty, 
to remain in our county, are forcibly driven 
from their places of business, the Cfovemment 
of the United States is witiiout power in its 
own courts to protect them against such vio- 
lence, or to punish those who, In this way sub- 
ject them to ill treatment If this be so, as to 
Chinamen lawfully in the United States, it 
must be equally true as to the citizens or subjects 
of every other foreign Nation, residing or doing 
business here under the sanction (3 treatiiS 
with their respective governments. 
I do not think that such is the present state 
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of the law, and must dissent from the opinion 
and Judgment of the court 

It Is conceded in the opinion of the court to 
be within the constitutional power of Congress 
1 695 J ^ provide— as by section 5608 of the Revised 
Statutes it has done— that *' If two or more 
persons conspire to inhire, oppress, threaten or 
mtimidate any citizen In the free exercise or en- 
loyment of any right or privilege secured to 
him by the Constitution or laws of the United 
States, or because of his having so exercised the 
same; or if two or more persons go in disguise on 
the highway, or on the premises of another, with 
intent to prevent or hinder his free exercise or 
enjoyment of any riffht or privilege so secured, 
they shall be fined/' etc. It is also conceded 
that, in the meaning of that section, a treaty 
between this €k>vernment and a foreira Nation 
is a " law " of the United States; and that the 
wrongs done by Baldwin and others to the sub- 
jects of the Emperor of China, named in the 
warrant, prevented the free exercise and enjoy- 
ment of mhts and privileges secured to those 
aliens by the Treaty between the United States 
and Chma. I concur in these views, but am 
unable to assent to the proposition that the of- 
fense charged ia not embraced by the foregoing 
section or by any other valid enactment oi 
Congress. 

My brethren hold that section 5508 describes 
only wrongs done to a "citizen;" in other 
words, that Congress did not intend, by that 
section, to protect the free exercise or enjoy- 
ment of liAxa secured by the Constitution or 
laws of the United States, except where citizens 
are concerned. This, it seems to me, is an in- 
terpretation of the statute which its language 
neither demands nor iustifles. Observe that 
the subject with which Congress was dealing 
was the protection of ** an^ nght or privilege*' 
secured oy the Constitution or laws of the 
United States. There is, perhaps, plausible 
nronnd for holding that the first clause of sec- 
Son 5508 embraces only a corupircusf directed 
against a ' 'citizen. " But the succeed ing clause 
describes two other and distinct offenses; name- 
ly, the Koing of two or more persons ' 'in disguise 
on the highway," and the goine of two or more 
persons ' *onthepremMe$ of another"— that i8,up- 
on the premises of another permm — with intent, 
in either case, to prevent or ninder the free exer- 
dse or enjoyment by such person of any right 
or privilege secured to him by the Cocsututlon 
or laws 01 the United States. The use of the 
word " another," instead of '* citizen," in the 
£690] latter clause, shows that, in respect of rights 
and privileges so secured, Congrc^ had in mind 
the protection of persons, whether citizens or 
not In this view, the statute is not unlike the 
Fourteenth Amendment, the first section of 
which recognizes as well rights appertaining 
to citizenship as rights belonging to persons. 
Baldwin, and others, according to the state- 
ments in the warrant, certainly did go "on the 
premises of another,' with the intent to inter- 
fere with rights which the court concede are 
secured by treaty, and, therefore, by the su- 
preme law of the land. Chew Heong v. U, 8. 
112 U. S. 540 [28: 771] ; Head Money Ca$es, 
112 U. S. 580 [28: 798]. In my iud^ment the 
case is within Doth the letter and spirit of the 
statute. It is, however, excepted by the court 
from its operation, by imputing to Ccmgress the 
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purpose of withholding national protection 
from those who do not happen to enjoy the 
privilep^ of American citizenship,— a purpose 
inconsistent with the obligations which the 
Nation has assumed by treaties with other 
countries. I cannot think it possible that Con- 
gress, while providing for the punishment of 
two or more persons, who goon the premises ot 
a citizen, with intent to preven; his free exer- 
cise or enjoyment of rights secured by the Con- 
stitution or laws of the United States, purpose- 
ly refrained from providing for the punishment 
of the same persons j^ing on the premises of 
one, not a citizen, with intent to prevent the 
enjoyment by the latter of rights secured by the 
same Constitution and laws. 

The rule of interpretation which the court 
lays down, if applied in other cases, will lead 
to strange results. We have statutes which 
yive " to every person who is the head of a 
family, or who has arrived at the age of twen- 
ty-one years, and is a citizen of the United 
States, or who has filed his declaration of in- 
tention to become such, as required by the nat- 
uralization laws," etc. (g§ 2289, 2290, 2291), 
the right, for purposes of a homestead, and un- 
der certain conditions, to enter imappropriated 
public lands. The party making the entry, or, 
if he be dead, his widow, etc., will be entitled 
ultimately to receive a patent, provided he re- 
sides upon and cultivates the land for a certain 
length of time, and provided, in the case of the 
foreigner, he shall have become a citizen of the 
Uniteid States prior to his application for a pa- 
tent. Now, suppose that an entry is made un- 
der the homestead statute, by a citizen, and a 
similar entry is made at the same time, in the 
same locality, by one who has only filed his 
declaration of intention to become a citizen. 
During the period of residence upon and culti- 
vation of the lands both of the parties so mak- 
ing entries are, we will suppose, forcibly driv- 
en from the land by a lawless band of persona, 
wiUi Uie intent to prevent them from perfect- 
ing their respective rights to a patent. In the 
case of the citizen thus wronged, we held ia 
United States v. WaddeU, 112 IJ. S. 76 [28: 
673], that he may invoke the protection given 
by section 5508, and in that way have the 
wrong doers punished in a court of the Unit- 
ed States as therein prescribed. But in the 
case of Uie person who has only declared his 
intention to become a citizen, the wrong doers 
cannot be reached by indictment in a court of 
the Unit^ States, because, under the dedsimi 
in this case, that section only furnishes protec- 
tion to citizens. 

It is said— though I believe no such sugges- 
tion is made by the court— that the words "if 
two or more persons go in disguise on the high- 
way, or on the premises of another, "apply only 
when the offenders are "in disguise." I cannot 
suppose that Congress intended to make a dii- 
tinction between wrong doers going in disguise 
'*on the premises of another," for the pumose 
of interfering with rights secured by the Con- 
stitution or laws of the United States, and 
wrong doers who openly and without masks en- 
ter upon the same premises with a like unlaw- 
ful purpose. It intended, rather, to guard the 
homes of all persons against invasion by com- 
binations of lawless men, who seek, by entering 
those homes, to prevent the free ex^dae ol 
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rigfato secured by the Coiistitution or laws of 
the United States. If the clause had read, "if 
two or more persona go on the hii^hway in dis- 
guise, or on the premises of another/' it would 
never occur to anyone thAt the words "on the 
premises of another" were qualified bv the 
words "in disguise. " The free exercise of per- 
•onal rights secured by the United States should 
not be made to depend upon the trifling cir- 
f§98] cumstance that the words "in disguise" precede, 
rather than follow, the words "on the high- 
way." 

fn mv Judgment the going of two or more 
persons,' whether openly or in disguise, on the 

f>remi8e8 of another, whether the latter be a cil- 
zen or not, with intent to prevent his free ex- 
ercise or enjoyment of a right secured by the 
Constitution or laws of the United States, was 
made by section 5508 an offense against the 
United States. 

I feel obliged also to express my nonconcnr- 
reikce in so much of the opinion of the court as 
holds thatCk)ngre6S is without power under the 
Constitution to make it~as by section 6519 of 
the Revised Statutes it is made— an offense 
against the United States for two or more per- 
sona, in any State, "to conspire, or go in di^- 
guise on the the highway, or on the premises of 
another, for the purpose of depriving, directly 
or indirectly, any person or class of persons of 
the equal protection of the laws, or of equal 
privilegea or immunities under the laws; or for 
the purpose of preventing or hindering the con- 
stituted authorities of any State • • • from 
giving or securing to all persons within such 
tate * * * the equal protection of the laws." 
It is not necessary in this case to inquire what 
Is the full scope of that clause of the Fourteenth 
Article of Amendment, which provides that 
"No State shall ♦ ♦ ♦ deny to any person with- 
in its Jurisdiction the equal protection of the 
laws." It is sufficient to say, that that provi- 
sion does something more than describe the duty 
and limit the power of tha States. Taken in 
connection with the fifth section, conferring 
upon Congress power to enforce the Ameno- 
ment by ai^iopriate lefi^islation, that provision 
is equivalent to a declaration, in affirmative 
language, that every person wiUiin the lurisdic- 
tion of a State has a right to the equal protec- 
tion of the laws; Just as the prohibition in the 
Thirteenth Amendment, against the existence 
ci slavery, operated not only to annul state 
laws upholding that institution, but to estab- 
lish "universal civil and political freedom 
throughout the United States," and to invest 
every individual person within their Jurisdic- 
tion with the right of freedom; Civil RighU 
Cases, 109 U. 8. 20 [27: 842]; and Just as the 
prohibition in the Fifteenth Amendment, 
I^v9j affainst the denial or abridgment of the right 
of citizens of the United States to vote, on ac- 
count of their race, color, or previous condition 
of servitude, operated to invest such citizens 
with "a new constitutional right," which 
"comes from the United States;" namely, "ex- 
emption from discrimination in the exerdse of 
the elective franchise, on account of race, color, 
or pievious condition of servitude." U, 8. y. 
Cruikshank, 92 U. S. 542 [28: 688]; IT. 8, v. 
Beese, 92 U. 8. 214, [28: 568]. 

In the Civil Big?Us Cases, p. 28 t848] it was 
held that Congress, under its express power to 
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enforce, by appropriate legialation, the provis. 
ions of the Thirteenth Amendment, could, so 
far as necessary or proper, enact legislation, 
"direct and primary, operating upon the acta 
of individuals, whether sanctioned by state leg- 
islation or not," for the purpose of eradicating 
"all forms and incidents of slavery and invol- 
untarjr servitude." And since, in the matter 
of voting, the exemption of dtizens from dis- 
crimination on account of race, color, or pre- 
vious condition of servitude is a right which 
"comes from the United States,^ and ia 
"granted or secured by the United States" (CT. 
8. V. CfuiksJiank), can it be doubted that Con- 
gress, under its express power to enforce the 
Fifteenth Amendment, by appropriate legisla- 
tion, could make it an offense agEdnat the United 
States for two or more persons to conspire to 
deny or abridge the citizen's right to vote, on 
account of his race or color ? Is there any rec- 
ognized exception to the general rule that Con- 
gress may, by appropriate legislation, secure 
and protect rights derived from or guaranteed 
by the Constitution or laws of the United States? 
lielieving that these questions must be answered 
in the negative, I am unable to perceive any 
constitutiona] objection to section 5519; certain- 
\y, none of such a serious character as to Justi- 
fy this court in holding that Congress by enact- 
ing it, has transcended its powers. If the United 
States is powerless to secure the equal protec- 
tion of the laws to persons within the iurisdic- 
tion of a State, until the State, by hostile legis- 
lation or by the action of her Judicial authori- 
ties, shall have denied such protection, and can 
even then interfere only through the courta of 
the Union in suits involving dmer the validi^ 
of such state legislation, or the action of tm 
state authorities, it is difficult to understand 
why Congress was invested with power, by ap- 
propriate legislation, to enforce the provisions of 
Uie Fourteenth Amendment; for, without such 
power of legislation, the courta of the Union are 
competent to annul any state lawa or reverse 
any action of state Judicial officers which deny 
the equal protection of the lawa to any particu- 
lar person or class of persona Ind^, since 
the orffanization of the government, there has 
existea a remedy in the courta of the Union 
for any denial in a atate court of righta, privi- 
leges, or immunities derived from the United 
Statea. It aeems to me that the main purpose 
of giving Congress power to enforce, by legtsla' 
tion, Uie previous of the Amendment was, 
that the nghts therein granted or guaranteed 
might be guarded and protected against lawless 
combinations of individuals, acting without the 
direct sanction of the State. The denial by the 
State of the equal protection of the laws to per- 
sons within its Jurisdiction may arise as well 
from the failure or inability of the state au- 
thorities to give that protection, as from un- 
friendly enactmenta. if Congress, upon look- 
ing over the whole groimd, determined that an 
ef^ctual and appropriate, mode to secure such 
protection was to proceed directly againatcom- 
binationa of individuala, who sought, bv con- 
spiracy or bv violent means, to defeat the en- 
joyment of the right given by the Constitution, 
I do not see upon what ground the courts can 
question the validity of fegislation to that end. 
There is another view of this question which 
seems to be important. In United States y. Wad- 
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dsB [lupra], and kgaln In tbla case, the coan 
has nrtained the power of Cougren to ensci 
nction6506,wlilch,ainoQg other things, maka 
h an offenM Bmfnst the ifnlted States for tw< 



Now, U is difficult to uDdeTBtand why, If Con 
grcss can do tbls, it may not make It aaoffens) 
lor the same persoiu (g0619)M "go In disgniaa 
on the highway, or on the premises of another 
for the purpose of depriving, directly or indl 
rectlv, any person or dass of penons of thi 
equal prol«<^on of the laws." The only pos 
lible answer to this suimstlOD is to say tha 
"the eoual protection of the laws" is not a righ 
or priTiIetra secured by the Constitution of thi 
United States. But that, It seems lo me, c«n 
not be B^d without doing violence to the lao 
rua^ of that instrument, and defeating the in 
tenlion with which the people adopted It. 

It nns long since announced by this oour 
that "Coogress most poeseas the choice o 
means, and must be empowered to use an] 
mema which are In fact conductive to the ez 
erclse of a power granted by theCoDstitudoo.' 
C. 5. V. liiAer, 6 U. 8. 3 Cranch, 858 [3: 804] 
And in MeCuiioeh v. Marylaad. 17 U- 8. • 
Wheat 421 [4: eOS], Otiff Juitiee Marshall 
speaking for the court, said; "The sound con 
etructlon of the Constitution must allow to thi 
National Leglelatnretbat discretion, with respec 
to the meansbywhichthe powers it confers an 
to be carried into execution, which will enabli 
that body to perform the high duties assignee 
to it in the manner most beneficial to the peo 
pie." In view of these settled doctrines of con 
■tituttonsl law, T am unwilling to say that It ii 
not appropriate legislation fortheenforcemen 
of the right, given by the Constitution, to thi 
equal protection of the laws, tor Congress U 
maka It an offense against the United States 
punishable by flne and imprisonment for two o: 
more persons in any State to conspire, ot goii 
disguise on the hi^way, or go on the premise 
of onotbet, for the punwae of depriving him o 
the equal prolactlon of the Uws. 
Trueoopv. Te«; 
Janua a. HoEeniMr< Clark, Sup. Oonrt, V. 8. 
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Lan^ord and tenant— nature ofrdation between 
vnder OitA Code of Ltmitiana—dittinetumlK 
taem citH and common low — annulmsnt ^ 
leate — ii^urie* bg oterfoa through the cpen 
tngtfa erewuta tnUoeenf3fii»i*»ippiBitm^ 
" fortuitotu or vnforeieen soraC' — rmime z 
authoritiei. 

1. The general purpoee and oommon mle of thi 
elvU law. aa eipiiss o d in the CIvU Coile ot Louisl 
ana. are that the lenor shall seoure to the leasee Ihi 
p<ManBion.Dsean<)eT' ■ - "-- 
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1888» dghty-flve acres of full-standed seed cane 
(sach as Is usually called first year's stubble) 
which has been thorouf;hly cultivated, cut at 
the proper time for saving seed, and carefullv 
winarowed, especially for seed; and in addi- 
tion thereto, said lessee shall also leave on said 
Slantation for said lessor not less than two hun- 
rcd acres of stubble from what is called plant 
cane, widch shall be properly protected in the 
ground." 

"And said lessee binds himself to deliver 
•aid plantation at the expiration of this lease, 
with the ditches in a good draining condition, 
euffidentlv so for the proper cultivation of as 
much lana as may have been under cultivation 
by said lessee during bis fourth year's occupan- 
cy of said plantation; and the foregoing dause 
means that said lessee shall not neglect nor al- 
low the filling up of said ditches during the lust 
Tear of this lease, any more than ditches usual- 
ly fill up in one year on a well managed sugar 
plantation in good cultivation." 

**And the said lessor further declared that he 
leaves with said lessee, to be used in the culture 
of sugar cane on said plantation, thirty-four 
mules," valued at $8,700, and implements of 
husbandry and sugar culture (particularly enu- 
merated), valued at $600; all of which the 
lessee agrees to return in Und or value at the 
expiration of the lease. 

The answer admitted the execution of the 
lease; and that in March, 1884, when the wa- 
ters of the Mississippi River were at their 
(719] usual spring rise or mxxl, the levees along its 
bauks near the leased property gave way, and 
inundated the country to some extent; and the 
demand and refusal to restore the plantation to 
its original condition and to replace the cane ; 
but denied the other allegations of the bill 

After the fllinff of a genend replication, the 
case was referred to a master, who reported the 
facts as follows: 

"The lessee on enterine upon the lease, ac- 
cording to the evidence, found the ditches in a 
bad condition, and uo canal into which to drain 
the fields, except one on the lower side of the 
plantation In order to prepare the ground for 
cultivation of sugar cane, he decioed that a 
more perfect mtem xtt dr^age was necessary, 
and he caused a canal to be dug through the 
center of the plantation fh>m the front to the 
•wamp, and enlarged and deepened the ditch- 
e8,securing thereby a better system of drainage." 

*'In March, 1884, a crevasse occurred upon 
what is known as the Davis plantation, the 
back waters from which crevasse overflowed a 
lar^e portion of the Friedlander plantation, es- 
pecially that portion used for cultivation, and 
it was under water for several months. 

"The damage caused by this overflow I find 
from the evidence to be as follows: The lessee 
lost, by reason of said overflow, Uie entire crop 
of sugar cane of 1884: that is, the 200 acres of 
■tubue cane and the 85 acres of plant cane were 
destroyed; the di^cUes were partially, and in 
some phices entirely, filled; the canals, espe- 
daDv the one due by the lessee, were partially 
filled, and the briages generally swept away; the 
water remained over the land untfl July, 1884; 
a deposit was left over the land of from three 
Inches to six inches. To cultivate the land as a 
sugar plantation the f olio win :v year (1885) it 
would require ditches to be red ug, the canals to 
120 r. S, U. 8.. Book 8'> 



be opened or deaned out, the brldgeii re- 
placed, and seed cane to be obtahied and 
planted, aU at considerable expense, to put the 
plantation In the condition It was at date of 
the crevasse." 

The plaintiff admits the plantation would 
grow a crop of cane. But It would require a 
considerable sum of money and labor to put It 
In ^ood condition forthegrowlnff of cane; that 
is. It would require seed cane, the canals and [711] 
ditches to be dug out, and bridges rebuilt 
This work is an Inddent to the ffro wing of a 
crop of sugar cane annually. Some years it 
may require more seed cane, more labor to put 
the canals and ditches In order than In otiiers: 
The land therefore has not ceased to be fit for 
the purposes for which it was leased; on the 
contrary, some of the witnesses suggest that the 
deposit has enriched and greatly TOnefited the 
land. 

The master, after discussing at length the law 
of the case, conduded and reported that the prop- 
er^ leased was not destroveu, and had not ceased 
to oe fit for the purpose for which It was leased ; 
that the loss of the growing crop, the partial 
filling of the canals and ditdies, and the wash- 
ing away of the bridges, were not caused by an 
"unforeseen event: that equity could give 
no relief to the plaintiff, and that his bill should 
be dismissed. 

Exceptions taken by the plaintiff to the 
master's report, in regard both to his findings of 
fact and to his conduiBions of law, wore over- 
ruled by the circuit court, and a decree en- 
tered for the defendant, dismissing the bill. 34 
Fed. Rep. 890. 

The plaintiff appealed to this court, and filed 
the following asagnment of errors: 

"1. That when property leased has been 
rendered unfit for the purpose for which it 
was leased, by the act of God, tiie lease is dis- 
solved. 

"2. That the facts show that the plantation 
leased as a su^r plantation has been destroyed, 
and the lease is at an end. 

"8. That sugar cane, which Is In the form of 
plant and rattoon or stubbles, is a part and por- 
tion of the land, and when destroyed the de- 
struction annuls the lease. 

"4. That the draining ditches and canals, 
dug by the lessee in fulfillment of his obliga- 
tion under his lease, become the property of 
the lessor, and when destroyed by a crevasse it 
becomes the duty of the lessor to put them back 
in the condition they were before the crevasse. 

"5. That when a lessor is duly put in default 
to fulfill a part of his obligations as landlord,and 
refuses, the lease is dissolved." 

MeB9r$. Clukrles Lonque and Albert 
Voorhles, for appellant. [712] 

Mesirs, OeorM H. Brau^hn and 
Charles F. BacE* for appeUeea. 

Mr. Justice C r»sr» after stating the case as 
above reported, delivered the opinion of the 
court: 

In considering this case, it Is important to 
keep in mind tlmt the view of the common law 
of England and of most of the United States, 
as to tne nature of a lease for years, is not that 
which is taken by the dvil law of Rome, Spain 
and France, upon which the Civil Code of 
Louisiana is based. 
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Tbe common law and the dyO law concur in 
holding that in the case of an executed sale a 
sabsequent destruction of the property by any 
cause 18 Uie loss of the buyer. JSespertt domino. 
They also concur in holding that performance 
of an executory obligation to convey a specific 
thing is excused by uie accidental destruction 
of tlie thing, without the fault of the obligor, 
before the conveyance is made. Taylor ▼. 
Ckadv}€U, 8 B. & S. 826; WeUi y. CalnaK 107 
Mass. 514; Pothier, Oblijptions, nos. 657, 668; 
Contrat de Louage, no. 65; Civ. Code La. art 
2219 (2216). 

But as to the nature and effect of a lease for 
years, at a certain rent which the lessee agrees 
to pay, and containing no express covenant on 
the part of the lessor, the two systems differ 
materially. The common law regards such a 
lease as the giant of an estate for years, which 
the lessee takes a title in, and is bound to pay 
the stipulated rent for, notwithstanding any in- 
Jury by flood, fire or external violence, at least 
unless the in juiy is such a destruction of the land 
as to amount to an eviction ; and by that law the 
lessor is under no implied covenant to repair, or 
even that the premises shall be fit for the purpose 
for which they are leased. Fowler v. Bott^ 6 
Mass. 68; 8 Kent. Com. 465, 466; Broom, Le- 
gal Maxims, 8d ed. 218, 214; Ihupe v. QAUn, 45 
N. Y. 119; Kingttmry v. WatfaU, 61 N. Y. 856. 
Ifaumberg y. Toung, 15 Vroom, 881: Bmm v. 
Eunking, 185 Mass. ^l&^iManehaUrWarehofue 
do. y. Carr, L. R. 5 C. P. D. 507. 
[713] The dvil law, on the other hand, regards a 
lease for years as a mere transfer of the use and 
enjoyment of the property; and holds the luid- 
lord bound, without any express covenant, to 
keep it in repair and otnerwise fit for use and 
enjoyment lor the purpose for which it is 
leased, even when the need of repair or the un- 
fitness is caused by an inevitable accident; and 
if he does not do so, the tenant may have the 
lease annulled, or the rent abated. Dig. 19, 2, 
9, 2; 19, 2, 15, 1, 2; 19, 2, 25, 2; 19. 2, 89; 2 
€k>mez,yariae Kesolutiones, c. 8, §g 1-8. 18, 19; 
Orogorio LopcE. in 5 Partidas, tit 8, 11. 8, 22; 
Domat, Droit Civil, pt 1, Ub. 1, tit 4, sec. 1. 
no. 1; sec. 8, nos. 1, 8, 6; Pothier, Contrat de 
Louage, nos. 8, 6, 11, 22. 68, 108, 106, 189^155. 

It is accordingly laid down in the Pandects, 
on the authority of Julian, '* If anyone has let 
an estate, that, even if anything happens by eM 
nuj^oT, he must make it good, he must stand by 
his contract" H guU f^ndwn loeaverit, ut^ etl- 
anrn quid tt muijore aeddiuet, hoc ei mvutare- 
htr, paeio $tandum e$9e; Dig. 19. 2, 9, 2; and on 
the authority of Ulpfan, that "A lease does not 
change the ownership," non toUt loeaHo domin' 
ium mutare; Dig. 19. 2, 89; and that the lessee 
has a rieht of action, if he cannot enjoy the 
thing which he has hired, it re quam amduxit 
frui non Ueeat, whether because his possession, 
either of the whole or of part of theneld. is not 
made good, or a house, or stable or sheepfold, 
is not repaired; and the landlord ought to war- 
rant the tenant, dominum eolono prcuta/re debert, 
agidnst every irresistible force, omnim vim eui 
ruiiti non pote$t, such as floods, flocks of birds, 
or any like cause, or invasion ot enemies; and 
if the whole crop should be destroyed by a 
heavy rainfall, or the olives should be spoiled 
by bnght, or by extraordinary heat of the sun, 
mflisferwre non amuto^ it would be the loss of 
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the landlord, damnum dominifutttrum; and so 
if the field falls in by an earthquake, for there 
must be made good to the tenant a field that ha 
can enjoy, oportere enim agrum proitari eonr 
dueton, ut frai poatit: but if any loss arises 
from d^ects in tne thing itself, n qua tamen 
vitta ex iipea re oriantnr, as if wine tarns sour, [714] 
or standhig com is spoiled by worms or weeds, 
or if nothing extraordinary happeniL H tere 
nihil extra eonewtudinem acddent^ it it the loss 
of the tenant, damnum eoUmi eeee. Dig. 19, 2; 
15, 1, 2. 

8o Domat says: "If the tenant is expelled 
by the act of the sovereign, by vie mt^or, or by 
some other accident, or if the property is de- 
stroyed by an inimdation. by an earthquake, or 
other event, the lessor, who was bound to give 
the property, cannot demand the rent, and will 
be bound to restore so much of it as he has re- 
ceived, but without any other damages; for no 
one ought to answer for accidents." Droit 
Civfl. pt. 1, lib. 1. tit 4^ sec. 8, no. 8.i 

Pothier brings out the same principles more 
fully, as applicable to cases resembling the case 
at bar, sayW: "When the thins leased, which 
the lessor offers to deliver to the lessee, is found 
not to be entire, the lessor having lost a part of 
it since the contract, or when it is not in the 
same condition in which it was at the time of 
the contract; when what is wanting in the 
thing, or when the change that has happened 
in the thing, is such that the lessee would not 
have been willing to hire this thing, if it had 
been such as it has since become; in that case, 
the lessee has the right to refuse to receive the 
thing, and to demand the annulment of the con- 
tract This takes place, even if it is by a m# 
mcdfar occurring since the contract, that the 
thing is no longer entire, or is destroyed; as, 
for example, if, since the contract, liJs^tning 
has burned a considerable part of the house 
that you have leased to me. and the rest is not 
sufiadent for me to dwell in with my family; 
or, if a field, that you have leased to me, hat 
been inundated bv an overflow of a river, which 
has left a hurtful deposit that has spoOed the 
grass; but in this case I can only demand the 
annulment of the baigain, without beins able 
to claim any damages for Its nonexecuoon."* 
Contrat de Louage, no. 74. 

Again; after laying down the general princt- [715] 
pies that "the tenant, lessee or farmer ought 
to have an abatement of the whole rent, whoi 
the lessor has not been able to procure him the 
enjoyment or the use of the thing leased; " uod 
that " when the tenant has not Men absolutely 
deprived of the enjoyment of the thing, but l^ 
an unforeseen accident his enjoyment has sui* 
fared a change and a very oon8iaenU>Ie diminu- 

1^ SllepreiiearestezpiilsftparlefiytdaprlDot^ 
par une f oroe majeure, ou par gueknie aune oas 
xortultou si Phentaffe peril par un aebordemeot 
par un tremblement ae terre, ou autre ev e pement^ 
le tMlUeur. qui 6ta1t tenu de donner la foods, na 
pourra pretendre le priz du bail, et sera leou dt 
rendzeoe quMlen avaltregu, mats sans auoqn autre 
dedommagement; oar personne ne dolt repondre 
dee oas f ortuits,** 

>** 74. Lorsque la obese lou6e, gue le looateor offie 
de d^Iivrer au conducteur, ne se titmye pea eoti^re^ 
le locateur en ayant perdu une partie depolB le ooB> 
trat ou lorsqu'elle ne se trouve pas au mdme tet 

3u*elle etatt lort du oontrat ; quand oe qui manque 
e la obo6e« ou quand le obanirement qui est arnv^ 
dans la oboee, est tel que le oonduoteur n*eAt pas 
voulu prendre oette obose d loyer, si eUe ae tut 

123 r. * 
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tion, he can demand a proportionate diminution 
in the rent, during the time that his enjoyment 
has suffered that diminution;" he says that, ac- 
cording to these principles, " when by vt$ mqfor 
a farmer has been deprived of the power of 
gathering the fruits of one of the years of bis 
tease; as If an enemy has ravaged all the stand- 
ing com on the land leased, or all the fruits yet 
ungathered have been destroyed by an overflow 
of a river, or by a swarm of locusts, or by any 
like accident: in all these cases, the farmer 
ought to have an abatement of the year's rent; " 
but that "the accident, ^hich has caused a 
considerable loss of the fruits, must be an ex- 
traordinary accident, and not one of those ordi- 
nary and frequent accidents which a farmer 
ought to expect. For example, the tenant of a 
vineyard cannot demand an abatement of his 
rent for the loss caused by frost, blight or hail, 
unless it was an extraordinary frost or hail 
storm that caused the total loss of the fruits."* 

(7161 ^^^^^ d® Loua^^e, nos. 189-168. See also nos. 

^ 809, 477; Introduction aux Coutumes d'Orleans, 

til 19, nos. 17-22w 

The Civil Code of Louisiana affirms the same 
general principles. A lease is defined to be a 
contract by which "one party fives to the 
other the enjoyment of a thing' at a fixed 
price. Art. 2669 (2689). "He who grants a 
u»se is called the owner or Usiar. He to whom 
the lease is made is called the ks$ee or tenant" 
Art 2677 (2647). " The lessor is boxmd, from 
the very nature of the contract, and without 
any clause to that effect: 1. To deliver the 
thing leased to the lessee. 2. To maintain the 
thing in a condition such as to serve for the use 

trouv6e telle qu*eUe est devanue depuls ; en oe oas, 
le oondacteur est bien f onde A refuser de leoevoir 
la chose, et d demander la lesohition do oontrat. 
Oela a Uba, quand mdme oe serait par une force 
majeure survenue depuis le oontrat, que la chose 
DO ee trouverait plus entiere, ou se troaveralt d6- 
truite ; comme, par exemple, st depuls le oontrat, 
le feu du del avait briU6 une partie considerable de 
la Biaison que vous m^avlez lou le, et que oe qui en 
reste ne tut pas suflisant pour in* j loger avec ma 
famille ; ou n une prairie, que vous nravies lou^e, 
avait 6te inond^ par un debordement de riviere, 
lequel y a laisse un mauvais Umon qui en a gkt^ 
l*taerbe : mais. dans oe cas, je ne iK>urrai8 demander 
que la resolution du marche sans pou voir prStendre 
auouns dommagei et int^r^ts pour son inexeou- 
tlon." 

i*«PBraciaBPBnrGEra. Le oondacteur, locataire 
ou f ermier, dolt avoir la remise du loyer pour le 
tout, lorsque le locateur n*a pu lui procurer la jouis- 
aance ou rusage de la chose iou6e.^* 

" SpusMB PBiNOZPa. Lorsque le oonduoteur n*a 
pas ete prive absolument de la joulssance de la 
ohoee, mais oue, par un acoidentimpr^vu, sa jouis- 
sanoe a souffert une alteration et une diminution 
trds considerable, il pent demander une diminution 
proportionnee dans le loyer. depuis le temps que sa 
jouiiBsance a souffert cette diminution.** 

**158. Suivact les prinoipes proposes au para- 
araphe premier, ]orsqu*un fermler a ete, par une 
force majeure, prive ae pouvoir recueiiUr les fruits 
de quelqu*une des anneee de son bail; jTUto, si un 
para enneml a fourrag-e tout les bies encore en 
nerbe de la terre qu*il tient d f erme, ou si tous lee 
fruits, que etdlent encore sur pied, ont peri par une 
Inondation de riviere, par un e»snim de sauterelles, 
ou par ouelque accident semblable ; en tous ces cas, 
le fermfer doit avoir remise de Tannee de f erme.** 

** 168. D fSaut que Paocident, qui a cause une perte 
oonsiderable dee fruits, soit un accident extraordi- 
naire, et non pas de ces accidents ordinalres et fre- 
quens auzquels un fermler doit s*attendre. Par 
ezemple, le fermler d*ane viffne ne doit pas de- 
mander une remise de sa ferme pour la perte <qu*a 
oausee la ffeiee, la ooulure ou la frreie, d moins que 
te ne fAt one geiee on unegreie extraordinaire qui 
edt ca^ise la perte totale des fruits.** 

1«0 l\ S. 



for which it is hired. 8. To cause the lessee 
to be in peaceable possession of the thing dur- 
ing the continuance of the lease." Art. 2692 
(2662). "The lessor is bound to deliver the 
thing in good condition and free from any re- 
pairs. He ought to make, during the continu- 
ance of the lease, all the repairs which may 
accidentally become necessary, except those 
which the tenant is bound to make, as hereafter 
directed." Art. 2698 (2668). "The lessor 

guarantees the lessee against all the vices and 
efects of the thing, which may prevent its be- 
ing used," even if unknown to the lessor at the 
time of making the lease, or arising since, if 
thc^ do not arise from the fault of the lessee; 
and. to indemnify him for any loss resulting 




it was intended by the lease. 2. To pay the 
rent at the terms agreed on." Art 2710 (2680). 
The repairs which the tenant is bound to make 
are mere petty repairs inside a house, and re- 
pidrs of windows, including '* replacing window 
glass, when broken accidentally, but not when 
broken, dther in whole or in their greatest 
part, by a hail storm or by any other inevitable 
accident." Art. 2716 (2686). •• The expenses 
of the repairs which unforeseen events or decay 
may render necessary must be supported by 
the lessor, though such repairs be of the nature 
of those which are usually done by the lessee." 
Art. 2717 (2687). "The lessee is only liable 
for the injuries and losses sustained through 
his own fault." Art. 2721 (2691). And t£e 
lease "is dissolved by the loss of the thing 
leased." Art 2728 (2699). 

The above articles of the Code? ^ 1826 and 
1870, with only verbal differences, aod in the 
same order, are aU to be found in the Louisi- 
ana Code of 1808,' and all of them (except that 
which designates the parties, and the two last 
above quot^, which' are but repetitions or cor- 
ollaries of the others), in the Code Napoleon;* 
and the books, titles and chapters, under which 
the various matters are arranged in the Code of 
1808, correspond for the most part to those of 
the Code Napoleon of 1807, or Code Civil des 
Fn&n^ais of 1804, and still more closely to those 
of Uie pr/yet or commissioners' report of that 
C^e, which had been published in 1801. 2 
Discussions du Code Civil, 086, note. Ohi^ 
Justice Martin states that in 1807, when the 
first Civil Code of Louisiana was reported to 
the teiTitorial Legislature by Moreau Lislet and 
Brown, no copy of the French Code had as yet 
reached New Orleans; "and the gentlemen 
availed themselves of the project of that work, 
the arrangement of which tney adopted, and 
mut(Ui$ mutandit literally transcribed a con- 
siderable portion of it" 2 Martin, Hist La.2i)|. 
The provisions of the laws of Spain, as they 
formerly existed in Louisiana, upon the subject 
before us, were quite different m their details. rTiAl 
Asso and Manuel's Institutes, lib. 2, tit 14; 1 ^ ^ 
White, Land Laws, 201-204; 6 Partidas, tit 8, 
11. 1, 4-7, 18-24; Schmidt, Law of Spain and 
Mexico. 168-170. It is manifest, therefore, 
that the language of these provisions of the 

iLouisiana Oode of 1806,lIb.8,ttt.8,artB.i.a»lT-ia, 
80. 80, 8L 86, 40. 

•Code Napotooo. arts. 1700, in»-lfB, KM, ITSi. 
175ft. 
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Louisiana Code was taken from the French 
Code. 

The Codes of 1826 and 1870 also contain the 
following lurticle: 

"Art. 2G97 (2667). If, during the lease, the 
thing be totally destroyed by an unforeseen 
event, or if it be taken for a puipose of public 
utility, the lease is at an end. If it be only de- 
stroyed in part, the lessee may either demand 
a duninution of the price, or a revocation of 
the lease. In neiUier case has he any claim for 
damajB;es."i 

This article was in a more condensed form 
In the Code of 1808, lib. 8, tit 8, art. 20, name- 
ly : '*If by any accident, the thing leased 
snould be either totally or partly destroyed, 
the lessee may, according to tne nature of the 
case, either claim a diminution of the rent or 
the cancelling of the lease, but he cannot daim 
to be indemmfied."* 

As it now stands, it has been restored to the 
very words of the corresponding article 1722 of 
the Code Napoleon, except in omittinff the 
words "accoroing to drcumstances." iutvant 
les dreonataneei, as affecting the claim of the 
lessee in the case of partial destruction, which 
were in that article, as well as in the Code of 
1808; and in inserting the words *'or if it be 
taken for a purpose of public utility," which 
were not expressed in the Code Napoleon, but 
would doubtless be implied, for a taking of 
property for the public use was always deemed 
a species of destruction by vis major, Pothier, 
[710] Contrat de Louage, no. 66; 8 Duvergier, Droit 
Civil, no. 882. 

The following article, not to be f oimd in so 
many words in the Code Napoleon, or in the 
Louisiana Code of 1808, first appears in the 
Code of 1826: 

'•Art 2699 (2669). If, without any fault of 
the lessor, the thing cease to be fit for the pur- 
pose for which it was leased, or if the use be 
much impeded, as if a neighbor, by raising his 
walls, shall intercept the light of a house 
leased, the lessee may, accomin^ to circum- 
stances, obtain the annulment of Uie lease, but 
has no claim for indemnity."' 

But this article, too, only affirms a reasonable, 
if not necessarv, construction of article 2697 
(2667); for the lessor being held to warrant that 
the lessee shall enjoy the property for the use 
for which it was leased, any cause which makes 
his enjoyment impossible has Uie same effect as 
if it destroyed the property. This is clearly 
shown by Ulpian and by Pothier, in the van- 

1 Also In French, in the Code of 1826: '*81. pendant 
la duree du baU, la ohoee louee est d^truite en to- 
talite par oas f ortait. ou est prise pour un objet 
d^utillU publiQue. le bail eat r^ili6 de plein droit 
8i elle n*e8t deranite qu*en partie, le preneur a le 
ohoiz de demander une diminution de prlx. ou la 
rtollation du bail. Dans Pun et Tautre casTn n*7 a 
lieu d aucun dedommasrement** 

>And In French: **8i, pendant la dnr^ dubail, la 
chose louee est detruite, en tout ou en partie, par 
cas fortuit le preneur pent, suivant les ciroon- 
stances, demander, ou une diminution du prix, ou 
la r^siliation du bail; mais sans aucun autre d6dom- 
magement** 

•And in French, in the Code of 1825; **8i la chose 
oesse, sans le fait du bailleur, d*dtre propre al*nsure 
pour leauel eUe etait louee, ou si rusage en est de- 
venu tres incommode, oomme si un voisin, en Le- 
vant 'see mun, interoepte les jours de la maison 
louee, le preneur pent, suivant le ces, obtenir la 
resiliation du bail; mais U ne lui est dii auoune in- 
demnite.** 
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ous passases above referred la So Troplong 
says that u the ti% mqfcr lets the thing exist in 
whole and in all its parts, but prevents the le»> 
see from taking or keeping the enjoyment, this 
case does not come exactly within the letter of 
article 1722 of the Code Napoleon; but the 
Gpirit should give life to the text, mai$ PetprU 
dnt tenir vmfer le texts; and it is certain that 
this case of vie mqfor would give an opening 
for an annulment of the lease or an abatement 
of the rent Troplong, Droit Civil, no. 225. 
See also 6 Marcaa6, 460; Batoditeh v. Beatum, 
82 La. Ann. 856. From the earliest times, also, 
the buildinff up by a neighbor so as to darkoi 
the lightB oz a house leased was held to endUe 
the tenant to relief. Dig. 19, 2, 25, 2; Domat, 

St 1, lib. 1. tit 4, sec. 8, no. 6; Pothier, Contrat 
e Louage, no. 9SUi, 

Under articles 2697 (2667) and 2699 (2669) of 
the Louisana Code, as under article 1722 of 
the Code Napoleon, it is not, of course, eveiy 
destruction of part of the thing leased, or in- 
lury to its fitness for the use for which it was f«,oni 
leased by an unforeseen event or eae fortuit, IT *^i 
that entitles the lessee to have the lease an- 
nulled; and it is for the court to decide whether 
the destruction or the injury is grave enough. 
But if by such an event an important part of 
the proper^ is destroyed, or the property is 
made unfit for its destined use, the lessee haa 
the right to elect the annulment of the lease 
and is not obliged to be satisfied with an abate- 
ment of the rent. Troplonff, nos. 202, 218; 80 
Dalloz, Louage, nos. 200-202; 6 Marcad6, 448; 
25 Laurent, f^it Civil, arts. 402-404. 

The learned counsel for the defendant much 
relied on some dicta of Louisiana judges to the 
effect that the law of the State does not favor 
the abrogation of a lease when the loss or incon- 
venience is not caused by the fault of the lessor. 
Dustnau v. Oenerie, 6 La. Ann. 279; Denman 
V. Lopez, 12 La. Ann. 828; Fouchier v. Choppin, 
17 La. Ann. 821; Pmn v. Kearny^ 21 La. Ann. 
21, 28. But such dicta cannot be understood aa 
laying down a general rule, in opposition to the 
express words of articles 2697 (2i367) and 2699 
(2669) of the Civil Code. The circumstances of 
each of the cases in which they were uttered were 
Quite different from those before us; in two of 
them the injury or inconvenience was compar- 
atively uniuiportant; and in the other two the 
tenant had not surrendered the lease, but re- 
mained in possession. In a later case than any 
of these, which was one of partial destruction 
by fire of a buildin? in a city, the court held 
that under article 2697 (2667) the lessee, al- 
though he might, if he pleasea, have the rent 
abated, had a perfect right to elect to have the 
whole lease annulled. Higgins v. WUncr, 26 
La. Ann. 544. 

All the articles, already cited, except perhaps 
those regarding tenant's repairs, clearly apply 
to farms' and plantations as well as to bonnes; 
for one of the nrst articles of the Louisiana Code 
on the subject of leases declares, "The letting 
out of things is of two kinds: to wit !• The let- 
ting out houses and movables. 2. The letting 
out predial or country estates." Art 2676 
(2646); Code of 1808, lib 8, tit 8, art 4 And 
the corresponding articles in the Code Napo- 
leon, excepting tne introductory deflnitiona, 1-17911 
are placed under the heading "Of the rules com- I • '^ * J 
mon to leases of houses and of rural property;" 
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those as to teDaof s repairs being placed under 
the heading "Of the rules peculiar to leases for 
hire/' that is to say, of houses and furniture. 

The Louisiana Code of 1808, lib. 8, tit. 8, art 
64, as well as each of the subsequent Codes, 
contains the following article relating to rural 
or predial estates only: 

*'Art. 2748 (2714). The tenant of a predial 
estate cannot claim an abatement of the rent 
iinder the plea that, during the lease, either the 
whole or a part of his crop has been destroyed 
by accidents unless those' accidents be of such 
an extraordinary nature that tbey could not 
have been foreseen by either of the parties at 
the time the contract was made, such as the 
ravages of war extending over a country then 
at peace, and where no person entertained any 
apprehension of being exposed to invasion, or 
the like. 

"But even in these cases, the loss suffered 
must haye been equal to the value of one half 
of the crop at least, to entitle the tenant to an 
abatement of the rent. 

'The tenant has no right to an abatement, if 
it is stipulated in the contract that the tenant 
shall run all the chances of all foreseen and un- 
foreseen accidents."' 

To this the following article was added in the 
Code of 1825: 

' 'Art. 2744 (2715). The tenant cannot obtain 
an iU)atement, when the loss of the fruit takes 
place after its separation from the earth, unless 
the lease give to the proprietor a portion of the 
[7221 cop in kmd; in which case the proprietor ought 
to bear his share of the loss; provided the ten- 
ant has committed no unreasonable delay in 
delivering his portion of the crop."* 

These articles take the place of several arti- 
cles contained in the Code Napoleon, under 
the heading "Of the rules peculiar to leases of 
rural prop^ly," of which the following is a 
translation:' 

"1789. If the lease Is made for several years, 
and if, during th^oontinuance of the lease, the 
whole or at least the half of the crop is de- 
■troyed by accidents, the tenant may demand 
an abatement of the rent, unless he Is Indemni- 
fled by the preceding harvests. If he Is not in- 

1 And In French, in the Codes of 1808 and 1806: 
**Le f ermier d*iin bien mral ou «de oampagne ne 
pent obtenir auoune remise sur le priz du baU sous 
pr^tezte que. pendant la dur^ deson bail, la total- 
it^ ou partleae sa r^colte. lui aurait M enlevte 
par des cas f ortults, •! oe n^est que oee oas f ortolts 
fussent d*une nature extraordinaire, et dent Teve- 
uement n*a pu raisonablement 6tre prevu, ou sup* 
pose par les parties, lors du oontrat, tels que les ra- 
vages de la fnierre au milieu d*un pafs qui etait en 
pauc, et o^ Ton devait se oroire naturellement d 
la bri de tout invasion, et autres oas semblables. 

'^Encore, pour obtenir cette remise, fout il que la 
perte eprouv6 soit au moins de la moiti^ de la r6- 
oolt^ et que le preneur ne soit pas charge par le 
bfdl de tons lee cas pr^vus ou imprevus.** 

> And in French: **Le f ermier ne pent obtenir de 
remise, lorsque la perte des fruits arrive apres 
qu*il8 sont s^pares de la terre, A moins que le oail 
ne donne au proprietalre une qnotit^ de la r^colte 
Vk natui«: auquel cas le propnetaire doit suppor- 
ter sa part de la perte, pourvu que le preneur ne 
fdt pas en demeure de lui d^livrer sa portion de 
rSoiSte.** 

• The original text is as foUows: 

^1700. 8i lebai] est fait pour plusieurs annees, et 
one. pendant la dur^ du ball, fa totality ou la moi* 
m dnine r6oolte au moins soit enlev^ par des ess 
f ortolts, to fermler pent demander une remise du 
pilx de sa location, a moins qu*lJ ne soit indemnise 
par les reooltes preoedentes. 8*11 n*«Bt pas indem- 
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demnified, the estimate of the abatement can 
only take place at the end of the lease, at which 
time an accoimt is taken of all the years of en- 
joyment; and nevertheless the judge may pro- 
visionally relieve the tenant from paying a part 
of the rent, bv reason of the loss suffered. 

"1770. If the lease is only for one year, and 
the loss is of the whole of the fruits, or at least 
of the half, the tenant shall be discharged from 
a proportional part of the rent He cannot 
claim any abatement, if the loss is less than 
half. 

*'1771. The tenant cannot obtain an abate- 
ment, when the loss of the fruits takes place 
after they are severed from the land, unless the 
lease gives to the landlord a portion of the crop 
in kind; in which case the landlord ought to 
bear his part of the loss, provided the tenant has 
not been guilty of unreasonable delay in deliv> 
ering to him his portion of crop. Likewise, the 
tenant cannot demand an abatement, when the 
cause of the damage was in existence and known 
at the time when the lease was made. 

"1772. The tenant may be charged with ac- 
cidents by an ez|)ress stipulation. 

"1778. That stipulation is understood of or- 
dinary accidents only, such as hail, lightning, 
frost or blight It is not imderstood of extra- 
ordinary accidents, such as the ravages of war, 
or an inundation, to which the coimtry is not 
ordinarily subject, unless the lessee has been 
charged with all accidents, foreseen or not fore- 
seen.^' 

The last clause of article 2748 (2714) of the 
Louisiana Code was evidentlv taken from ar- 
ticles 1772 and 1778 of the Coae Napoleon. The 
rest of the article was apparently derived from 
the view expressed by Pothier in his Contrat de 
Louage, no. 168, above quoted, which, as has 
been pointed out by the commentators on the 
Code Napoleon, was rejected by the f ramers of 
the Code. Troplong, no. 710; 4 Duvergier, no. 
188; 9 Duranton, 261. And article 2744 (2715) 
is copied word for word from so much of article 
1771 of the Code Napoleon . 

The decision of the present case mainly de- 
pends upon the true construction of articles 
2697 (2667) and 2699 (2669) taken in connection 

ni86, Testimatlon de la remise ne peutEavoir lieu 
qu*d la fin da bail, auquel temps 11 se fait une com- 
pensation de toutes lee ann6ee de Jouissanoe; et oe- 
pendant le juge pent provisoirement dispenser le 
preneur de payer une partie du prix, en raison de la 
Dorte souffcrtc 

**1770. Si le bail n*est que d^une ann^e, et que la 
perte soit de la totallte des fruits, ou au moins de la 
moiti6, le preneur sera d6charg6 d*une partie pro- 
portionneOe du prix de la location. H ne tpourra 
pr6tendre auoune remiae, si la perte est moindre de 
moiti^ 

** ITTL La f ermier ne i>eut'obtenir de remise, lors- 
que la perte des fruits arrive apr^ qu*ils sont se- 
parte de la terre, d moins que le bail ne donne au 
proprietalre une quotite de la r^colte en nature; 
auquel cas le proprietalre doit supporter sa part de 
la perte, pourvu que le preneur ne f iit pas en de- 
meure de lui d^li vrer sa portion de r^colte. Le fer- 
mler ne pent evalement demander une remise, lors- 
2ue la cause du dommaffe etait ezlstante et oonnue 
r^poque oi!k le bail a ete pass^. 

** 1772. Le preneur pent toe charge des cas f or- 
tuits par une stipulanon expresse. 
- *'1778. Oette stipulation ne s^entend que des cas 
i>fortuits ordinaries, teli qae grdle, feu duciel, gelee 
ou coulure. Elle ne s*entend pas des cas f ortults 
extraordinaires. tels que les ravages de la guerre, 
ou une inondation, auxquels le pays n^est pas ordi- 
nalrement sujet. a moins que le preneur n*alt ete 
charflr^ de tons les oas f ortults, prevus on Impre- 
vus." 
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with article 2748 (2714) of the Oivil Code of 
Louisiana. But before proceeding to the partic- 
ular examination of these articles, some other 
general considerationd should be adverted to. 

The ordinary rules of interpretation of stat- 
utes are applicable to the Louisiana Code. 

The Code itself lays down as rules for "the 
application and construction of laws/' that 
"Where ithe words of a law are dubious, their 
meaning may be sought by examining the con- 
text, with which the ambiguous words, phrases 
and sentences may 1)e compared, in order to 
ascertain their true meaning; that "laws in pari 
materia, or upon the same subject matter, must 
be construed with a reference to each other: 
what is clear in one statute may be called in aid 
to explain what is doubtful m another;" and 
that "the most uniyereal and effectual way of 
discovering the true meaning of a law, when its 
expressions are dubious, is by considering the 
reason and spirit of it, or the cause which in- 
duced the Legislature to enact it." Arts. 16-18 
(16-18); Code of 1808, prel. Ut. arts. 16-18. 

In the same spirit Chief JusUee Eustis said: 
"A statute must be construed with reference to 
its object, to the legislation and system of which 
it forms a part, in order to ascertain its true 
meaning and intent; and if its purpose and well 
ascertained object are inconsistent with the pre- 
cise words of a part, the latter must yield to the 
paramount and controlling influence of the will 
of the Legislature resulting from the whole." 
Commercial Bank y. Foster, 6 La. Ann. 516, 
617. And in Childen y. Johnson, 6 La. Ann. 
684, 688, the court said: "It is a sound rule of 
interpretation, in construing an article of the 
Code with reference to a subject matter, to take 
into yiew the general system of legislation upon 
the subject matter contained in the same work; 
and where a provision of the Code is invoked 
in derogation of the common rule regulating 
the subiect matter, the intention so to derogate 
should be clear and beyond reasonable doubt. 
If an interpretation can be given to the par- 
ticular article, which, without doing violence 
to its terms, wiH make it harmonize with the 
general rules and the other provisions of the 
Code regulating the subject matter, such inter- 
pretation should be adopted." 

It is to be remembered that the Louisiana 
Code, as it was originally enacted in 1808, and 
as it was again promulgated in 1825, and re- 
mained in force until 1870, was in French as 
well as in English. The Code of 1808, enacted 
before the admission of the State of Louisiana 
into the Union, was entitled "A Diirest of the 
Civil Laws now in force in the Territory of Or- 
Jeans, with alterations and amendments adapted 
to its present system of government*" and the 
Act of March 81, 1808, chap. 29. declaring and 
proclaiming it to be in force hi that terntory. 
was published in both languages, and provided 
that^'If, in any of the dispositions contained in 
the said digest, there should be found any ob- 
tfcurity or ambiguity, fault or omission, both 
the English and French texts shall be consulted, 
and shall mutually serve to the interm^tation of 
[the] one and the other. "< 2 Mart Dig. 98, 99. 

The Constitution of tide State of Louisiana, 

i In French: ^i. dans quelqu* une des dispositions 
contenue dans ledit di^eete, il se trouve quelque ob- 
scurity ou ambiguity, ou qit«^lque faute ou omission, 
les deux teztes Anfrlais et FrauQais seront consult^ 
pour s*interi»r6ter mutuellemeDt.** 
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ever since its admission into the Union, has pro- 
vided that all laws should be promufgatea in 
the language in which the Constitution of the 
United States is written. Constitutions of 1812, 
art 6, 1 15; 1845, art 108; 1852, art 100; 1864, 
art. 108; 1868, art 103. The Constitutions of 
1845 and 1852 also contained provisions thai 
"The secretary of the senate and clerk of the 
House of Representatives shall be conversant 
with the French and English languages, and 
members may address dther House in the 
French or English language;" that "The Consti- 
tution and laws of th& State shall be promul- 
gated in the English and French languages;" 
and that any amendment of the Constitution, 

Sroposed by the Le^lature, should be pub- 
shed in French and JSnglish, before being sub- 
mitted to the vote of the people. Const. 1845, 
arts. 104, 182, 140; 1852, arts. 101. 129, 141. 
These provisions were omitted in the Constitu- 
tions of 1864 and 1868; and the Code of 1870 
was promulgated in English only. 

But it is a familiar canon of Interpretation, 
that all former statutes on the same subject, [726] 
whether repealed or unrepealed, may be con- 
sidered in construing the provisions that remain 
in force. Bank for Savings v. Colleetor, 70 U. 
8. 8 WalL 495 [18: 207]; Ex parte Crow Dog, 
109 U. 8. 556, 561 [27: 1030, 1032]. The reasons 
are no less strong for referring to former stat- 
utes, embodied in a code of laws, to aid in the 
interpretation of that Code. Bank of La. v. 
Farrar, 1 La. Ann. 49. 54; U. 8. v. Boicen, 100 
U. 8. 508, 518 [25: 681, 6321; Mt/er v. Car Co. 
102 U. S. 1, 11 [26: 59, eO];yarthem Pac. R. R 
Co. V. Herbert, 116 U. 8. 642 [29; 7551; Baldwin 
V. Franks, 120 U. 8. 678 [ante, 7B6J. And 
the Supreme Court of Louisiana has always 
held that in construing those parts of the Code 
which re-enact provisions ori^nally enacted in 
both languages, both texts may be taken into 
consideration to aid in ascertaining their mean- 
ing as parts of one law; and obscurities or am- 
biguities in the English tex4 ^^^ often been 
cleared up by referring to the greater precision 
of the French text; althoufi^h, if the two texts 
cannot be reconciled, the English must prevaiL 
Hudson V. Ort'eve, 1 Mart. (La.), 148; State v. 
Dupuy, 2 Mart. (LaO 177; Breedlove v. Turner, 
9 Mart (La.) 858; Cfiretien v. Theard,2 Mart 
N. 8. 582; Bord v. Borel, 8 La. 80; ihirnford 
V. Clark, 8 La. 199, 202; State v. Moore, 8 Uob. 
Oa.) 518; State v. Mix, 8 Rob. (La.) 549; State v. 
Ellis, 12 La. Ann. 890; State v. Judge of Eighth 
District Court, 22 La. Ann. 581; Litfourche y. 
Terrebonne, 84 La. Ann. 1280, 1288. 

This accords with the judgment of this court 
in alcase arising under the Treaty of 1819, by 
which 8pain ceded Florida to the United 
8tate8, which was drawn up in Spanish as well 
as in English; the English part declarinj^ that 
grants of lands previously made by the Emg of 
Spain "shall be ratified and confirmed to the 
persons in possession;" and the correspondinic 
clause of the Spanish part declaring that such 
grants " shall remain ratified and confirmed" 
to the persons in possession. 8 Stat at L. 258, 
259. Chitf Justice m^TshaMasid: "The Treaty 
was drawn up in the Spanish as well as in Uie 
English language. Both are originals, and 
were unquestionably intended by the parties to 
be identical." " u the English and the Span- 
ish parts can, without violence, be made to 
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•jB^ree, that oooftraction which estabUahes 
uis confonnitj ought to prevaiL If, as we 
rT£71 think must be admitted, the lecurity of private 
^ * property was intended bj the parties; if this 
security would have been complete without the 
article, the United States could have no motive 
for iodsting on the interposition of the govern- 
ment in order to give validity to the titles 
which, according to the usages of the civilized 
world, were already valid. No violence is 
done to the language of the Treaty bv a con- 
struction which conforms the English and 
Spanish to each other. Although tne words 
' shall be ratified and conikmed ' are properly 
the words of contract, idpulating for some fut- 
ure legislative Act, they are not necessarily so. 
They may import that they * shall be ratified 
and confirmed^ by the force of the instrument 
itself. When we observe that in the counter- 
part of the same treaty, executed at the same 
ume by the same parties, they are used in this 
sense, we Uiink the construcaon proper, if not 
unavoidable." (T. 8. v. Pereheman, 82 U. S. 7 
Pet. 51, 88, 89 [8: 604, 618]. 

Upon a comparison of the English text with 
the French, of so much of the Louisiana Cpile 
as bears upon this case, the greater uniformity 
and precifflon of the French text, and its strik- 
ing resemblance to the Code Napoleon, make 
it quite clear that the French is the original and 
the English the translation. Moreover, in the 
concludingarticle 8556 (8522) of verbal defini- 
tions. Uie Trench words in the Code of 1825 
are arranged alphabetically, with the English 
equivalent opposite each one, regardless of its 
€wn alphabetical order. In the French col- 
fimny '^OoifartuM' are defined as " SviM- 
mem oeeoiianSs par une fcree d lagueUe on ne 
peut pa$ rH$Ur, or events caused by a force 
that one cannot resist; opposite to which In the 
Enfflish colunm is, " ix>rtuitou8 event is that 
which happens by a cause which we cannot 
resist" But on turning back to the other ar- 
ticles, we find the French " eoBforiuU " rend 
oed in English in various ways; as " unfore- 
seen event/'* as "unforeseen accident."* as 
" fortuitous event,"* as " fortoitous acduent,"^ 
as "accident,"* and as "chance."* In one 
place, "coifartuit oufaree nutfmirt^ is rendered 
" fortuitous event or irresistible force,"^ and 
[728] Id another, "accidental and imcontroUable 
events;"* thus treating the two alternative ex- 
pressions as synonymous. In the condudinff 
article, also. '' Fbree** is defined, both in French 
and in English, as "the effect of a power which 
cannot be resisted;" and "Force mqfeure,'* vie 
mqfor, as " unfait un aectdeni que la prudence 
humaine nepeut ni prSvoir ni empSeher," or a 
fact or acdldent which human prudence can 
neither foresee nor prevent— with a correspond- 
ing definition of the English equivalent, '* Su- 
perior force.*" "Foree rnqfew^' is also rend- 
ered in different places " unforeseen events,"* 
" overpowering force,"'* and " force,"" only: 
" SvSnement de foree mqfeure" as "ac^dent;''^'* 
and '* aecidene defore$ maieurtf* as 'Mnevitable 
accident "** It cannot be doubted, therefore. 
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that the words " unforeseen event" and " acci- 
dent," as used in the artJdes now under con- 
sideration, have the meaning of "fortuitous 
event" or " irresistible force. '^ 

The Louisiana Code, following the French 
law and the Code Napoleon, recognizes two 
kinds or degrees of wnat under various but 
equivalent names, has been called tie rnqjor, 
eaefortuit, irresistible force, inevitable Skcci- 
dent, or unforeseen event; the one, ordinary, 
which might have been foreseen by any man ox 
common prudence as not unlikely to happen at 
some time; the other, extraonunary, which 
could not have been foreseen, or expected to oc- 
cur at any time. The distinction is clearly stated 
by Domat, and more fullv brought out by the 
conmientators on the Code Napoleon; and, as 
those commentators have clearly shown, the 
words, **prSmis ou imprSvue" as used in 
speaking of express stipulations bv the tenant, 
hterally, "foreseen or unforeseen,'^ respectively 
mean in this connection those which could have 
been foreseen as likely to happen, and those 
which could not have been so foreseen. Domat, 
pt 1. lib. 1, tit. 4, sec 4, no. 6; Troplong, nos. 
204, 211, 756; 4 Duvergier. no. 182; 6 Marcad6, 
508. Ttke concurrent opinions of the French 
jurists upon the meaning of the French Code are 
of the greatest weight m the interpretation of 
simUar provisions in the Code of Louisiana. [720] 
Johneon v. Bloodworth, 12 La. Ann. 099, 701. 

The general purpose and the common rule 
of ihe avil law, as expressed in the Code of 
Louisiana, are that the lessor shall secure to 
the lessee the possession, use and enjoyment of 
the thing leawd, against ever3rthing but the 
fault of the latter; and that any loss of the 
thins;, or deprivation of its use or enjoyment, by 
acddents or fortuitous events, shall be borne 
by the lessor and not by the lessee. This ap- 
pears from the general provisions in the articles 
above quoted, by which the lessor is bound, 
from Um very nature of the contract of lease, 
and without any clause to that effect, not onlv 
to deliver the thing leased to the lessee, hut al- 
so to maintain it in such a condition as to /lerve 
the purpose for which it is leased, to cause the 
lessee to be in peaceable possession of the thing 
during the continuance of the lease, to make, 
during its continuance, aU repairs, exceptsooie 
petty Internal ones, and to make even those 
when rendered necessary by imf6reseen events; 
as well as bv articles 2097(2667) and 2699(2669). 
which apply both to country estates and to 
town houses, and entitie the lessee, whenever 
by a fortuitous event, and without his fault, 
the thing is either destroyed, or ceases to be fit 
for the purpose for which it has been leased, 
or its use is much impeded, to demand the an- 
nulment of the lease, and if it :s only destroyed 
in part, to demand either a revocation of thA 
lease or a diminution of the rent. 

Ajticle 2748 (2714) is in derogation of Uiis 
eeneral purpose and common rule, and is there- 
fore to be s&ictiy construed. 

A comparison of the language o# articles 
2697 (2667) and 2699 (2669) with tiiat of article 
2748 (2714) discloses substantial differences be- 
tween the former and the latter, in the cause of 
inlury, in the thing injured, and in the form of 
relief, of which they speak. It will be conven- 
ient to consider these three points of difference 
in the inverse order. 
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Flrsl. As to the fonn of relief: Articles 
2697 (2667) and 9690 (2669) deal wholly with 
the ending, revocation or annulment of the 
lease, except that in the case of a partial de- 
straction (Athe thing leased the alternative of a 
diminution of rent Is. permitted. But article 
2748 (2714) relates to the abatement of rent 
only, and does not afPect the right of the lessee 
to nave the lease annnlled. 

The case of a tenant demanding an abate- 
ment of rent, while retaining his lease, and 
thereby reserving the opporUmity of reaping 
profits during the rest of the term, standis on 
quite different ground from the case of a ten- 
ant seeking to annul the lease, and thus to give 
up all prospective benelits at the same Sme 
that he is relieved from aU burdens. 

Second. The injuries spoken of in articles 
2697 (2667) and 2699 (2669) are the total or par- 
tial destruction of the thing leased, or its ceas- 
ing to be fit for the purpose for which it was 
leased. But article 2748 (2714) is Itinited to a 
destruction of the crop only. 

There is no doubt tnat by the dvil law, as 
by the common law, crops so long as they are 
standing and ungathered are part of the land 
to whicn they are attached. Ix>ui8iana Code, 
art. 466 (456); Code of 1808, lib. 2, tit. 1, art 
17; Code Napoleon, art. 620; Pothier. de la 
Commanaut^, no. 46. In strictness of princi- 

Ele, the title of the standing crops, as of the 
md on which they stand, would be in the 
landlord, and a destruction of the crops might 
have be^ considered as a partial destruclaon 
of the land itself, within article 2697 (2667) of 
the Louisiana Code, and article 171^ of the 
Code Napoleon, if no special provision as to 
the crops had been added; ana such was the 
opinion of Troplong. Troplong, nos. 696-697. 
On the other hand, it might be considered that 
•8 the lessor only warranted to the tenant the 
enjoyment of the thing leased, that is to say, 
the possibility of enjoying it, and did not war- 
rant to him the fruits of tne enjoyment, a de- 
struction of the crops only, not inluring the 
capacity of the land to produce other crops, 
ouffht not to be considefed as a destruction 
or Injury of the thinff leased. 26 Laurent, no. 
466. The frameiB of either Code have solved 
the difficulty by making spedal provisions 
with relation to the loss of a crop bv fortui- 
tous events, without otherwise ipodir^ing the 
previous articles which establish the rules ap- 
plicable to a destruction, by sudi events, of the 
property itself, or of its capacity for the use 
for which it was leased. One of the principal 
commentators on the Code Napoleon, after 
stating the well established construction, above 
mentioned, that a general stipulation by the 
tenant against accidents is to be understood of 
ordinary, and not of extraordinary accidents, 
says that for the same reason the tenant as- 
sumes the risk, either of ordinary accidents, or 
of aU accidents whatsoever even if extraordi- 
nary, he must be understood (unless a different 
intention is clearly manifested) to stipulate 
agfdnst accidents causing a loss of the crops 
only, and not against those which deprive him 
of the use and enjoyment of the property it*- 
self . 6 Marcad6, 6d8. 

Third. The contingencies guarded against 
in articles 2697 (2667) and 2m {2669>- include 
any unforeseen event (meaning tnereby, as we 
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have seen, any fortuitous event or irresistible 
force), whether ordinary or extraordinary, one 
that might have been foreseen, as well as one 
that could not have been foreseen. But in ar- 
ticle 2748 (2714) the only accidents relieved 
against are those " of sudi an extraordinary 
nature that they could not have been foreseen 
by either of the parties at the time the contract 
was made." 

Under this article, the Supreme Court of 
Louisiana in 1861 refused to auow to the ten- 
ant of a predial estate an abatement of the 
stipulated rent, on accoxmt of the destruction 
of his crop by an overflow o^ the Mississippi 
River, ana gave the following reasons for the 
decision: '^The overflow of the lOssiBsippi 
River is of such frequent occurrence that it 
cannot be regarded as belonging to that class 
of extraordinary and unforeseen accidents 
which entitie the tenant of a predial estate to 
an abatement of rent Ladeed, the overflows 
of this river are so frequent that a system of 
levees has been constructed under tlie author- 
ity of the State, for the purpose of preventing, 
we may say, the annual Inundation of us 
banks; and so frequentiy have Uie waters of 
this river made breaches in the levees, that even 
a crevasse itself cannot be considered as an 
extrsordinaiy accident in the sense of article 
2714 of the Code, and as such entitie Uie tenant 
of a predial estate to a reduction of the stipu- 
lated rent, although such crevasse diould be 
the means of ovmlowin? the land leased by 
the tenant, and thereby destroying a part or 
the whole of his crop. Ilie pCTiodical over- [7Stl 
flow of the waters of a river U not an extraor- 
dinary accident; and if a party seeks to five to 
an inundation that character, he musTshow 
that it was unusual, unforeseen, and one to 
which the country was not ordinarily subject^ 
ed. See Troplong, du Louage, nos. 207, 211. 
The frequency of overflows and crevasses on 
the Mississippi River is not disputed in this 
case, but is, on tiie other hand, sufficiently es- 
tablished by the evidence." Vinson v. Gravei, 
16 La. Ann. 162. That decision has shice been 
followed, without further discussion. Mastom 
T. jrtifray.21 La. Ann. 686; JacktonY. Michie, 
88 La. Ann. 728. 

But the utmost extent of thoee decisions is 
that neither an overflow of tiie 




River, nor even a crevasse, is an " extraoi 
nary and unforeseen acddent," for a destruc- 
tion of a crop caused by which the tenant can 
have an abatement of rent under article 2748 
(2714). That the court did not intend to imply 
that such an overflow or crevasse was not an 
unforeseen accident at aU dearly appears by 
the carefully guarded language of the opinion 
in Vinaon v. Graves, as well as by Uie refer- 
ence in that opinion to the passages of Trop- 
long in which the violence of a river leaving 
its bed is classed, with earthquakes and extra- 
ordinaiT snows or rains, as a ow fortuit, and 
is distmguished from the usual rains and 
snows, and risings of rivers, which necessarily 
occur in the order of the seasons; and the view 
of earlier Jurists is approved, whidi divide* 
accidents into accustomed and unaccustomed, 
ordinaiT and extraordinary. Troplong, noa. 
206, 207, 211. The dvilians generally diiiss an 
inundation under «$# tne^ or eoifmuit. Uk 
plan and Domat, vbi supra; 6 Partidaa, tit. 8,. 
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]. 23; 4 DuYcrcier, no. 188; 9 DarantoD, 261. 
And Pothler, m a possace already ouoted, 
states the case of the oyerflow of a field by a 
river, leaviDg a deposit that spoils the grass, 
as one of those in which the tenant is entitled 
to have Uie lease annulled. Contrat de Louage, 
no. 74. 

The annual rifi;^ and overflow of a rirer may 
doubtless in some countries and places be con- 
sidered as one of the things that necessarily 
occur in the order of the seasons. But the 
[733] bursting of a river through its natural banks 
or through ardficdal dilses must ffenerally be 
regarded as an accident or com fortuity ordi- 
nary or extraordinary, according to the fre- 
quency or infrequency with which it takes 
place m Uie tract of countiy In question. In 
Ftance, " an inundation, to which the county 
Is not ordinarily subject,** Is expressly raneed, 
in article 1778 of the Code Napoleon, before 
quoted, with the ravages of war, under extra- 
ordinary acddents,0a« f<9r<utt« extraardinaim. 
In Louisiana, the breaking of the Mississippi 
through the levees occurs so often that it is 
hdd not to be an extraordinary accident; but 
that does not take it out of the general class 
of accidents or unforeseen events, etufortuitt. 

The breaking of a crevasse in the Louisiana 
levees by the waters of the Mississippi River, 
causing a plantation to be overflowed, must 
therefore be considered as a eeu foriuit, a for- 
tuitous or unforeseen event, within the meaning 
and scope of articles 2687 (2667) and 2699 
(2669), entitling the lessee, if thereby the planta- 
tion 18 wholly or partly destroyed, or is ren- 
dered unfit for the pmpose for which it was 
leased, to have the lease annulled; although it 
Is not a c(u fortuit extro/ordinaire, an extraor- 
dinary as weU as an unfo resee n accident, within 
the meaning of article 2748 (2714), so as to jus- 
tify an abatement of rent if the crop only Is 
destroyed. 

In the case at bar, the thine leased Is a 
sugar plantation, with the buudings, mules 
and implements necessary for the cultivation 
and making of ragar, and the growing crop 
of sugar cane. This crop Is not sold to the 
lessee absolutely, with the rig^t to use and 
consume it as he pleases; but it is leased to him 
as part of the plantation, and to be replanted 
on the plantation as seed cane; and he expressly 
binds himself to do this, as well as, by way of 
reimbursing the lessor for this cane, to leaye a 
certain amount of growing cane on the planta- 
tion at the end of the lease. These stipulations 
as to the growing cane leased with the planta- 
tion, and the growing cane to be left on the 
plantation at Uie end of the lease, do not con- 
stitute a separate contract of exchange of one 
thing for another, \mder article 2660 (2680) of 
the Louisiana Code; or a letting of movables, 
or of things which cannot beuiMd without be- 
[734] ing destroyed Ixv the use, within the meaning 
of article 2678 (2648); or a payment of rent in 
a portion of the crop, under article 2671 (2641). 
But they are parts and incidents of the princi- 
pal contract of lease into which the parties 
have entered; and that contract is the lease of 
one entire thin^, a sugar plantation, with grow- 
ing cane upon it, and otherwise fit for the cul- 
tivation of sugar, to be used and enjoyed as 
such by the lessee until the end of the lease, 
and then to be returned by hhn to the lessor in 
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like condition, barring such accidents as may 
excuse the lessee from the performance of the 
contract on his part 

The material facts regarding the cultivatioD 
of sugar cane, as appearing by the evidence re- 
turned with the master's report^ are Uiese: 
Sugar cane is propagated by cutting stan<Ung 
cane and planting it as seed cane. The cane so 
cut from one acre wHl plant not more than 
three acres. The plants that spring up from 
the seed cane are called plant cane; the roots 
from which cane has been cut are called stub- 
ble; and the shoots which spring up in the fol- 
lowing years from those roots are called rat- 
tcons Jr^etam) , and are cut for sugar in the two 
years succeeding the first cutting, after which 
h is usual to plant the ground anew. 

It also appears that the plaintiff at once per- 
formed the obligation, expressly assumed by 
him in the lease, of cutting the standing cane 
leased to him with the plantation, andpknting 
it as seed cane; and that when this cane was a 
little above the ground, the inundation took 
place, the facts concerning which, as stated in 
the master's report, were as follows: 

The lessee, upon entering into possession un- 
der the lease, in the autumn of 1888, found.the 
plantation in bad condition for want of proper 
drainage, and, in order to prepare the ground 
for the cultivation of sugar, duff a new canal 
and enlarged and deepened the oltchcs. Early 
in the spring of 188i4, the Mississippi River 
made a crevasse in the levees opposite a neigh- 
boring plantation, and the waters coimng 
through the crevasse overflowed the plantation 
leaseo. By reason of the overfiow . the lessee 
lost Hie entire crop of sugar cane of 1884, the 
200 acres of stubble cane and 85 acres of plant 
cane were destroyed, the canals and ditches were 
partially, and in some places wholly, fiUed up, 
and the bridges generally swept away. The 
whole plantation remained under water for 
three months; and when the waters went down 
they left a deposit of from three to six inches 
in depth. Jo put the plantation In the condi- 
tion m which it was at the time of the crevasse, 
and to fit it for cultivation as a sugar plantation 
In 1886, would require the canals to oe opened 
or cleaned out, ditches to be redug, the bridges 
replaced, and seed cane to be obtained, aU at 
considerable expense. 

Upon companng the master's report with the 
evidence taken in the case, the above appears 
to be a fair statement of the material ftuits, ex 
cept that the master would seem to have over- 
stated the number of acres of stubble cane, and 
understated the number of acres of plant cane; 
but that is immaterial, since there Is no ques- 
tion of the whole amount of cane destroyed, 
or of its having been all the cane on the planta- 
tion. 

But we cannot concur in the conclusions of 
the master and of the dicuit court, that the 
prepay was neither destroyed, nor rendered 
unfit for the purpose for which It was leased; 
that the loss of the growing crop and the in- 
juries to the plantation were not caused by an 
''unforeseen event;" and that the plaintiff was 
not entitled to relief. As the case Is on the equity 
side of the court, it Is not important to consider 
how far those conclusions Involved inferences 
of fact, and how far they consisted of matter 
of law. 
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Tho object of this suit is not to obtain an 
abatement of rent, under article 2748(2714) of 
the Civil Code of Louisiana, on account of the 
destruction of the crop, but it is to have the 
lease annulled, under articles 2697 (2667) and 
2699 (2669), because the plantation has been de- 
stroyed or rendered unnt for the purpose for 
which it was leased. 

That the breaking in and overflow of the 
waters of the Mississippi River was a fortui- 
tous and unforeseen event, within the meaning 
of these articles, necessarilv results from the 
reasons already stated, which need not be re- 
capitulated. The remaining question is 
whether that.event destroyed the thing leased, 
or rendered it unfit for the purpose for which 
it was leased. This question lies in smaller 
compass. 

The plaintiff had hardly put the plaDtation in 
a condition suitable for the cultivation of sugar 
cane, which was the sole purpose of the lease, 
and planted one crop, when the inundation 
came, putting the plantation under water for 
three months, filling up the canals and ditches 
necessary for its drainage, sweeping away the 
bridges, and leaving a deposit from three to six 
inches deep over the whole land, and making 
it necessary, in order to cultivate the thing 
leased as a sugar plantation the following year, 
to spend large sums of money to open and dig 
out canals and ditches and replace bridges: and 
also destroying all the stubble cane as well as 
all the plant cane, and leaving the plantation 
without any cane upon it, either to make 
sugar of, or to cut seed cane from for planting 
in succeedine years. 

In short, the inundation left the thing leased 
in such a condition, that it was unfit for the pur- 
pose of a sugar plantation, for which it had 
been leased, and could not be made fit for that 
purpose without spendin&r large sums of moh- 
ey to restore it to a concQtion fit for the culti- 
vation of sugar cane, and to obtain seed cane 
elsewhere to start it afresh. It not only de- 
stroyed the whole crop for the year 1884, but it 
destroyed the plants which would otherwise 
have produced, both in that year and after- 
wards, cane for making sugar, as well as what 
was needed for seed cane, and destroyed the en- 
tire capacity of the plantation to grow cane and 
make sngnr, imtil it should be restored to a con- 
dition fit for cultivation and planted anew. 
This was not a mere destruction of a crop for 
one year, like the destruction of a crop of 
wheat, or of grapes, or of apples; but it was 
more like the destruction of tne vines, or of the 
apple trees, Ax>m which present and future 
crops are to be gathered. 

U pon the whole case, we are of opinion that 
the lease beinff of a sugar plant! ion for the 
purpose of bemg used to cultiyate sugar cane, 
the inluries proved to the plantation, and to its 
capacity for producing cane and sugar, 
amounted to a partial destruction of the planta- 
tion, or, what is the same thing in legal effect, 
to making it cease to be fit for the purpose for 
which it was leased; that those injuries were 
caused by a fortuitous or unforeseen event; and 
that under articles 2697 (2667) and 2699 (2669) 
of the CiTil Code, construed in the light of 
the other articles that we have cited, and of 
the principles of the civil law, as established in 
Louisiana, the plaintiff whs cntit.l(Ml to have the 
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lease annulled. The decree of the court below 
dismissing the bill must therefore be reversed; 
and any equities of the parties which should af- 
fect the form of the decree may more conven- 
ienUy be dealt with in that court. 

Decree reversed, and ease remanded to the Oir- 
euit Court, toith direetiona to takeeuch furihe\ 
proceedinga therein as may he in conformity with 
law, and not inconaiitentwith (he opinion of tJii$ 
court, 

Truecop7. Test: 

James H. MoKenney, Clerk, Sup. Court, U. 8. 



MATTHEW B0LLE6 bt ai*., PlfT^. in Err, . 

TOWN OF BRDOTELD. 

(See S. C Reporter*s ed. 7HMf66.) 

Municipal bonds — ratification bv retroactitc 
statute— federal courts — how far bound by con- 
struction of state statutes^ by state courts, 

1. Where the UabOity of a municipal corporation 
on negotiable securities depends upon a local stat- 
ute, the riflrhta of the parties are to be determined 
aocordlnj; to the law as declared by the state courts 
at the time such securities were Issued. 

2. It is the settled doctrine of this court that 
rights accruing under one construction will not bQ 
lost merely by a change of opinion In the local 
court. 

3. Where such rights have accrued before the 
state court has announced its construction, this 
court will not surrender its independent judgiment 
in deference to subsequent deoiiBions of the state 
court. 

4. In the absence of any constitutional restric- 
tion, the Legislature of a State may, by retroactive 
statutes, legalize the unauthorised acts and pro- 
ceedings of subordinate municipal agencies woere 
it might have previously authorized such acts and 
proceedinffs. 

5. The Illinois Act of March 81, 1800, legalising a 
prior unauthorized vote for the Issue oi railroad 
bonds by the Town of Brlmlield, Peoria County, 
was valid. 

tt. The subsequent ratiilcatlon by the Legislature 
of what had been done by a majority of the voters 
of the Munloipalit ▼ cannot be regarded as imposing 
a debt upon it, for local corporate purposes, aigainst 
the will of its corporate authorities. 

[No. 279.] 
Submitted Jan. 6, 1887, Decided March 7, 1887, 

PI ERROR to the Circuit Court of the Qnited 
States for the Northern District of Illinois. 
Beversed, 

The history and facts of the case appear in 
the Opinion of the court. 

Messrs. Georsre A. SaAders and Thomaa 
S. MeClelUuia, for plaintiffs in error: 

It lies in the power of the Lef^ature to pass 
curative Acts validating bonds issued by a vote 
of the people of a municipality, notwithstand- 
ing at the time the vote was taaen there was no 
legislative autiiorlty for such vote. 

Cooley, Const lim. 871, and cases dted; 8t, 
Joseph TownMp v. Rogers, 88 U. 8. 16 Wall. 
666 (21: 839); KHtheburg v. FHek, 84 111. 405; 
CowgiU V. Long, 16 lU. 202; Bchofidd v. WaU 
kins, 22 HI. 66; McMillan v. Lee Oounty,S Iowa. 
817; Anderson v. Santa Anna, 116 U. 8. 866 
(29: 633); Jonesboro City v. (hire d St. L, R 
R. Co. 110 U. 8. 192 (28: 116); Bead v. Flatts- 
mouth, 107 U. 8. 668 (27: 414); Mahomet v. 

Suackenbush, 117 U. 8. 613 (29: 984); Grenada 
?. V. BroQden, 112 U. 8. 262 (28: 704); Hayes 
V. Holly Springs, 114 U. 8. 126 (29: 82); ML 
Mim. Corp. § 79: \ .\ompson y, Lee Co. 10 U. 8. 
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3 WaU. 887 (18: 177); Pwjfie y. ClmrK 58 Barb. 
171; Campbea ▼. Eenaaha, 78 U. 8. 5 Wall. 194 
<18: 610); Commimoner$ ▼. Thayer, 94 U. 8. 
^1 (24: 188); New Orieam y. Clark, 95 U. 8. 
^3 (24: 522); City of Kenoeha ▼. Lamsan, 76 U. 
8. 9 Wall. 478. 485 (19: 725. 729); Bitehie ▼. 
Franklin Co. 89 U. 8. 22 Wall. 68 (22: 825); 
Beloit V. Morgan, 74 U. 8. 7 Wall. 628 (19: 
S06); Coole^. C:k)n8t lim. 879, 880. 

The Legislature may treat an unauthorized 
or illegal prior popular vote as an.expre8sion of 
the wishes of the muDicipality in reference to 
the issuing of such bonds, the same as though 
the vote had been legal at the time it was taken. 

County of Leavenworth v. Bamee. 94 U. 8. 
70 (24: 68); R. R, Co, v. County qf Otoe, 88 U. 
8. 16 Wall 667 (21: 875). 

On commercial questions tbia court is not 
tfovemed by state decisions. 

Roberts v. Bollee, 101 U. 8. 119 (25: 880); 
Oatea v. National Bank, 100 U. 8. 246 (25: 588); 
Warren Co. v. Marcy, 97 U. 8. 96 (24: 977); 
Venice v. Murdock, 92 U. 8. 494 (28: 588); 
Gelpeke v. Dubuque, 68 U. 8. 1 WalL 206 (17: 
525); Pine Grove v. Talcott, 86 U. 8. 19 Wall. 
666 (22: 227); Douglaee v. Pike Co. 101 U. 8. 
677^: 968). 

Mesere. Hennr B. Hopkins and William 
W. Hammond* for defendant in error: 

The bonds in question were voted and issued, 
not only without legislative authority, but con- 
traij to both legislative and constitutional pro- 
hibition. 

The limit of the grant in the Act of March 
5. 1867. to the amount of $35,000. is a direct 
legislative prohibition against subscribing more 
tlmn that amount. 

Oaddis v. Richland Co. 92 BL 119; Sammis 
T. Clark, 18 Bl. 546; Dwarr. 8tat. 718; Kirui v. 
Cunningham, 5 East. 478; Warden qf St, FAul 
V. T/ie Dean, 4 Price, 78. 

The curative Act. attempting to validate the 
bonds, is unconstitutional and void; and upon 
Uiis point there is no departure from absolute 
uniformly in the dedaions of the 8upreme 
Court of Blinois. 

ManhaU v. Saiiman, 61 Bl. 218; WHey v. 
SiUiman, 62 Bl 170; Bamee v. Lacon. 84 Bl 
461; WiUiame v. Town qf RoberU, 88 Bl. 11; 
Caddie v. Richland 6b. 92 Bl 119. 

This court is governed by the decisions of the 
•tate tribunals m the construction of their Con- 
stitutions and local laws. 

Slmwood V. Marcy, 92 U. 8. 289 (23: 710); 
South Ottawa Y.Perkine, 94 U.S. 260 (24: 154); 
Pioet V. SupervieoTi, and Amoakeag Bank v. Ot- 
toi0a. 105 U. 8. 667 (26: 1204); Pana v. Bowler, 
107 U. 8. 529 (27: my, Quiney v. Cooke, 107 
U. 8. 649 (27: 549): B^irgese v. Sdigman, 107 
U. 8. 87 (27: 866); Ttmlar v. Tpeilanti, 106 U. 
8. 60 (26: 1008). 

Mr. Justice Harlan delivered the opinion 
of the court: 

In Anderson v. Santa Anna, 116 U. 8. 856, 
864 [29: 638.685]. we had occasion to consider 
the validity of so much of the Act of the Leg- 
islature of Blinois of February 28. 1867. m 
reference to municipal subscriptions to the stock 
of the Danville. Urbana. Bloomlngton and Pe- 
kin Railroad Companv, as declared that where 
elections had been held, and a majority of Uie 
Icgul voters of any township or incoraorated 
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town declared in favor of a subscription to the 
stock of that companv, '* then and in that case 
no other election oeed be held, and the amount 
so voted for shall be subscribed " as in that Act 

Erovided; further, "that such elections are 
erebv declared to be legal and valid." as though 
that Act had been in force at the time thereof, 
and all its provisions had been complied with. 
An election was held in the Township of 8anta 
Anna July 21. 1866. but there was no authority 
of law for its being held. It was. however, 
conducted in the customary mode, and the 
proposition for a subscription was sustained by 
a majority of the legal voters of the township. 
The subscription was made October 1. 1887. in 
pursuance of that vote, and of the curative Act 
of February 28. 1867. The validity of bonds 
issued in payment of the subscription was dis- 
puted upon the ground that the last named Act 
was in violation of the Constitution of Blinois. 
We held, in accordance with numerous decis- 
ions of this court cited in the opinion, that 
sulMequent legislative ratification of the acts of 
a municipal corporation, which might lawfully 
have been performed under legislative sanction 
in the first instance, was equivalent to original 
authoritv. We referred, in that case, to U. 3. 
Mortgage Co. v. Ghvss, 93 Bl. 488. 494. where 
the Supreme Court of Illinois said that."nnless 
there be a constitutional inhibition, a Legisla- 
ture has power, when it interferes with no vest- 
ed ri^ht. to enact retrospective statutes to vali- 
date invalid contracts or to ratify and confirm 
any act it might lawfully have authorized in 
the first instance." 

As a municipal corporation, organized for 
public purposes, has. as a general rule and as 
between it and the 8tate. no privileges or 
powers which are not subject at all times, under 
the Constitution, to legislative control, and as 
the Legislature might legally have authorized 
a subsoiption by the Township of Santa Anna, 
with the assent of a majority of its legal voters, 
we adjudged the Act of Februaiy 28, 1867, 
to be within tiie constitutional power of the 
Leinslature to pass. 

Does the present case come within these prin- 
ciples? 

By the sixth section of an Act of the (General 
Assembly of Illinois, approved March 5, 1867. 
incorporatiDg the Dixon, Peoria and Hs^ibal 
Raiboad Compsny. it is provided that " The 
several counties in which any part of said road 
may nereaf ter be located, ana the several town- 
ships in said counties which have adopted or 
may hereafter adopt township organizations, 
ana the dties and mcorporated towns in said 
counties, are. hereby authorized to subscribe 
and take stock in said Dixon. Peoria and Han- 
nibal Railroad Company." Private Laws. BL 
1867. p. 604. The Act restricted a subscription 
by a county to $100,000, and a subscription by 
a township, city, or town to $85,000. 

It is admitted that at an election duly notified 
andSield,onthe8d dayof August. 1868. the Town 
of Brimfleld. by a vote of one hundred and 
fifty as a^nst fifty-six. lawfully voted to sub- 
scribe $85,000 to the stock of the railroad com- 
pany, and to issue its bonds therefor. At the 
same time and place, but without authori^ of 
law. an election was held to take the sense of the 
voters of the Town as to an additional subscrip- 
tion by it of $15,000 to the stock ot the same 
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company, for which coupon bonds should be 
issued, payable in ten, fifteen, and twenty years. 
This last proposition was sustained by a vote of 
one hundred and fifty-three as against fifty-flye. 
[762] On the Slst of March, 1869, ttie General As- 
sembly of Illinois passed an Act declaring 
** that a certain election, held in the Township 
of Brimfield. in Peoria County, on the 8d day 
of Aui^ust, 1868, at which a mqfority of the le- 
gal voters in said Township, at special town 
meeting, voted to subscribe for and take 
$15,000 of the capital stock of the Dixon, Peo- 
ria and HaDnibal Railroad Company over and 
above the amount authorized to be taken by 
the charter of said company, is hereby legalized 
and confirmed, and is declared to be mnding 
upon said Township in the same manner as u 
said subscription had been made under the pro- 
visions of said charter." Private Laws, HI. vol. 
8, p. 872. 

Subsequentlv, May 6, 1869, the Township, 
by iis proper officers, issued to the company its 
coupon bonds for $85,000, in pursuance of the 
vote at the first-named election, and also its 
coupon bonds for $15,000, pursuant to the 
above vote at the same time and place, payable 
in ten, fifteen and twenty years as aforesaid. 

The present suit is upon bonds and coupons 
of the latter issue. A demurrer to a special 
plea setting forth tbese facts was overruled, 
and, the plaintiff electing to stand by the de- 
murrer, the action was dumissed. 

From this statement of the case it is appar- 
ent that the judgment below is inconsistent 
with the decision in And^non v. Santa Anna. 
It is not disputed that the bonds in suit would 
be valid obligations of the Town of Brimfield 
if the election of August 8. 1868, at which they 
were voted, had been previously authorized by 
statute. In other woras, according to the set- 
tled doctrines of the Supreme Court of Illinois, 
it would have been competent for the legal vot- 
ers of the Town, under legislative authority for 
tbat purpose previously given— such voters be- 
ing its '* corporate authorities " in the meaning 
of the State Constitution as interpreted by the 
highest court of Illinois— to have required the 
subscription to be made, and the bonds to be 
issued which were in fact made and issued 
pursuant to the unauthorized ejection of Au- 
gust 8, 1868. The question then is, could the 
[703] Legislature, by subsequent ratification, make 
tbat legal which was originally without legal 
sanction, but which it might, in the first in- 
stance, have authorized? A negative answer to 
this question would be in conflict with numer- 
ous aecisions of this court upon the general 
question as to the power of a legislature to en- 
act curative statutes, when not restrained by 
constitutional provisions— the last of those de- 
cisions being Anderson v. Santa Anna. We 
adhere to what has been heretofore said by this 
court upon that subject ; and, in doing so, we 
do not infringe upon the rule that, in resi>ect 
to rights arising under, and depending upon 
the interpretation of, the Constitution and laws 
of a State, this and other courts of the United 
States will accept as controlling the established 
doctrines of the highest court of the State, as 
announced before such rights accrued. Bur- 
gess V. Seligman, 107 U. 8. »5 [37: 8651; CarroU 
County V. Smith, 111 U. S. 5^ [28: 510], Pro- 
vious to the issuing of the bonds in suit, May 
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5, 1869, there had been no decision of the So' 
preme Court of Illinois to the effect that it was 
beyond the power of the Legislature to enact 
such a statute as that of March 81, 1869, or 
that the Legislature could not ratify and con- 
firm such acts of a municipal corporation as 
would have been lawful if done under previous 
legislative authority. On the contrary, its de- 
cisions prior to that time, as we endeavored to 
show in Anderson v. Santa Anna, tended to 
sustain the validity, in such cases, of retroact- 
ive legislation. Tlie first direct decision of the 
state court, so far as we are aware, adverse to 
the validity of such legislation, was Marshall v. 
Silliman, 61 III. 226, determined in 1871. after 
the bonds in the suit were issued. The cases of 
People V. Mayor of Chicago, 51 Dl. 17, People v. 
Salomon, Id. ,87, People v. Chicago, Id, 58, Har- 
ward V. St. Clair, etc. Drainage Co. Id. 180, and 
other cases of that class cited by counsel, do not 
touch the question before us; for they decide, 
in effect, nothing more than that the power to 
levy taxes for lo(Sd purposes could be conferred 
only upon the corporate authorities of the mu- 
nicipal bod^r to be affected thereby — Uie object 
of the constitutional provision that "Uie corpo- 
rate authorities of counties, townships, school 
districts, cities, towns, and viUagea may be 
vested with power to assess and collect taxes 
for corporate purposes," being to define as well [7641 
the class of municipal officers upon whom the 
power of taxation for local purposes might be 
conferred, as the purposes for which such 
power could be constitutionally exercised. 
Townof QuincyY. Cooke, 107 U. S. 554 [27: 5511. 
So that 8ul)stantially the same question is 
presented here tbat arose in Anderson v. Santa 
Anna. Having a clear conviction that the 
Leffislature did not transcend its power in en- 
acnng the Statute of March 81, 1869, and there 
being, to say the least, at the time the bonds in 
suit were issued, no adjudication to the contrary 
in the Supreme Court of Dlinois, we cannot 
surrender our judgment upon that question and 
overrule the settled doctrines of this court, in 
deference to decisions by the state court, made 
long after the rights of the plaintiff accrued. 
Burgess v. Sdigman, Carroll County t. Smith, 
and Anderson v. Santa Anna. In holding that 
the Legislature did not violate the Constitution 
of the State in passing the Act of March 31, 
1869, we do not disre wd those decisions of the 
state court which hold that the Legislature can- 
not impose a debt, for local corporate pur- 
poses, upon a municipal body, against the will 
of its corporate authorities. For, as often held 
by the state court, the corporate authorities of 
a town like Brimfield are its legal voters, and 
they, at the election of August 8, 1868. gave 
their consent to the subscription and bon(& in 
question. The same voters who approved the 
subscription of $35,000, at the same time, and 
by means of the same election machineiy, ap- 
proved an additional subscription for $15,000. 
There is no suggestion in the record that the 
votes cast for the latter subscription did not 
constitute a majority of all the legal voters of 
the Town. We must presume upon this rec- 
ord that the Legislature ascertained, as stated in 
the Act in question, that such a majoritv had, 
at the election of August 3. 1868, voted for the 
additional subscription of $15,000 ; and we do 
not see that the subsequent ratificatloii by tb€ 
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L^glalatoie of wluH had been done bv the Tot- 
en cftD be lecaided as Imposing a aebt upon 
tbem agalnat tbeir will. The Lmslatore am- 
ply gsTe effect to the wlahea of Ine people, as 
expressed In the enstomaiy mode for ascertain* 
Ing the popular will. Orinada Chunty Super* 
ti$ar$r. Brogdtn. 112 U. 8. 962 [88: 704]; An^ 
dtr»on T. Santa Anna [9upra\, 

The Judgment muii A r«9er$ed and the eaee 
fwnandidfeTfuriK&rproeeedinge contietent with 

this opindn. It ie m&rdemL 
Tkueoopy. Test: 

James H. MoKeonej, Olerk Sop. Court, IT. 8. 



[575] BRADIiBY G. SCHLEY. Plff. in Err., 

e. 
PULLMAN'S PALACB OAR OOMPANT- 

(Bee 8. OL Reporters ed. 876-681) 

Oenveyanee by feme coyert — JUinoie Statutee and 
decisione-^ainder with htuiband-^euffleieney 
qf adinawiedgment—^ouneel cemured, 

1. Under the nilnoii Act of FebmanrS^S, 1874, re- 
latinff to the oonyejranoe by nonresident mamed 
women of their lands in that State, and in accord- 
ance with the tendency of the decfeions of its su- 
preme court, it is held that the wife Joins with her 
husband in the execution of a conveyance of her 
estate of inheritance where her name alone appeam 
in the granting clause, the deed being signed and 
acknowledged by both and oertifled as required by 
law. 

2. A statement in a certificate of acknowledgment 
to the eifect that ** personally came** the grantors, 
** known to me to be the persons who executed the 
foregoing instrument,** is a substantial compliance 
with theHllnois Statute, which requires the certif- 
icate to show that the person making the acknowl- 
edgment was personally known to the officer. 

8. In thecase presented, an objection that the cer- 
tificate does not state that the wife was not in- 
formed of the contents of the deed Is held not to be 
well taken. 

4. Counsel for the defendant In error censured for 
introducing into his printed argument facts not 
found in the record, and in violation of a stipula- 
tion between the parties. 

[No. 1118.] 

Submitted Jan. 6, 1887, Jfaticn eubmtitedJan. 

18, 1887. Decided Mareh7, 1S87. 

F ERROR to the Circuit Court of the United 
States for the Northern District of lUinois. 
Opinion below published. 25 Fed. Rep. 890. 
Aj^ifned, 

The history and facts of the case appear In 
the opinion of the oonrt 

Meeere. S. Coming Jadd» Albert Rit- 
chie* WiUUm Riteliie, Edwajrd B. 
Esher and Edward 8. Jadd» for plaintiff 
In error: 

The fact that William Lynn signed, sealed 
«nd acknowledged this deed is not sufficient to 
make him a paity to it. He should have been 
named or otherwise expressly designated in the 
body of the deed as a par^ grantor. 

AgrieuUurcU Bank v. Ihee, 45 U. S. 4 How. 
«28 (11: 951); Batchdar y. Brereton, 113 U. S. 
S96 (28: 748); LithgowY. Katenagh, 9 Mass. 173; 
Lvfkin v. Curtis, 18 Mass. 338; Melvin y. Pro- 
prietare, etc. 16 Pick. 189. 

''A deed cannot bind a party sealing it, un- 
1es5t it contains words expressive of an intention 
to be bound." 

CaUin v. Ware, 9 Mass. 318; Finder v. Shear- 
er, 1 Mass. 14. 
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This is Just 88 true of William Ljnn, ihongtk 
he was a person eui Juris, as It woiud have 
been of his wife. 

PeaJbody v. Eewett, 62 Me. 88, 00; Chapman 
Y. Crooks, 41 Mich. 695; Harrison v. Simons, 66 
Ala. 614. See also McFarland v. Febiger, 7 
Ohio. 194; PureeU v. Ooshorn, 17 Ohio. 105; 
Cincinnati v. Newell, 7 Ohio St 41: Carter v. 
Ooodin, 8 Ohio St. 78; Piayne v. Parker, 10 Me. 
178; Cat v. WeUs, 7 Blackf. 410; Whitelei/ v. 
Stewart, 68 Mo. 860: P&weU v. Monson Jk B. 
Mfg. Co. 8 Mason, 848; Da/eis v. Bartholomew, 
8 Ind. 491; QrayY. MatMs.l Jones, L. (N. C.) 
602; Warner v. Peek, 11 R. L 481; Hammond 
r. Thompson, 56 Ala. 590. 

The remaining objection to this deed is that 
the certificate of acknowledgment does not 
comply with the statutory requirements. 

TvUy V. Davis, 80 lU. 108; Lindley v. Smith, 
46 HL 528; Muffhy v. Williamson, 86 HL 153; 
Lane v. Dolick, 6 McLean, 304. 

The omissions or defects In the certificate 
cannot be supplied by ^rol. 

BUioU T. Peirsol, »5 U. 8. 1 Pet 828 (7: 164); 
Lindley v. Smith, 46 HI 538. 

It is true that if Mrs. Lynn was " known " to 
the officer, as the certificate states, she must 
have been either "personally" known.or proven 
by credible witnesses, but this leaves it uncer- 
tain which, and it was the purpose of the stat- 
ute not to leave this point uncertain. 

Shophard y. Cornel, 19 111. 819. 

Mr. Alfi^ed Ennls* for defendant in error: r^jQ-t 

Mr. Justice l^arlaji delivered the opinion 
of the court: 

This is an action of ejectment, in which the 
plaintiff in error ckdms title to certain real es- 
tate i^ Cook County, Illinois, of which Pull- 
man's Palace Car Comi>any is in possession. 
A jury having been waived, the case was tried 
by the court, pursuant to a stipulation between 
toe parties, that Judgment should be entered 
for the defendant if the court was of opinion 
that a certain deed was valid and binding as a 
conveyance by husband and wife of the real 
estate therein described. 

The deed and the certificate of acknowledg- 
ment annexed thereto, referred to in the stipu- 
lation, are as follows: 

**This Indenture, made this twenty-sixth 
day of May, in the year of our Lord one thou- 
sand eight hundred and fifty-six. witneas^th: 
That I, Christina Lynn, sister ana heir at law 
of Henry Millspaugh, deceased, who was a re- 
cruit of Lieutenant T. W. Denton, of Thir- 
teenth Regiment, United States Infantry, War 
of 1813, with Great Britain, of the County of 
St Clair, and State of Michigan, party of the 
first part, in consideration of the sum of forty- 
three dollars in hand paid by Milton «& Thomas 
C. McEwen, of the County of Oranp^eand State 
of New York, party of the second part, the re- 
ceipt of which is hereby acknowledg[ed. do 
hereby release, grant, bargain, and quitclaim 
imto the said party of the second part, tbeir 
heirs and assigns, forever, all her right, title, 
claim and interest in that certain tract of land 
granted bv the United States unto David Mills- 
paugh and Christina Lynn, the brother and sis- 
ter and only heirs at law of Henry Millspaugh, 
deceased, as follows, to wit: [Here follows a oe- 
scription of the land] • • • ; to have and tc 
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hold the said premises, with all the appurte- 
nances thereunto helon^^ng or in anywise apper- 
taining, to their only proper use, benefit and 
behoof of said parties of the second part, their 
heirs and assigns, forever. 

" In witness whereof the said grantor- have 
hereunto set our hands and seals the day and 
year first above written. 

"Chkibtina Lrmsf. [bbal.] 
••William Lynn. [seal.] 
••Signed, sealed and acknowledged in the 
presence of— 

•'Mary A. Ltwn, 
"Obed Smith. 

"State op Miohioan, ) 

County op St. Glair, f^ 

•• On this twenty-seventh day of May, A. D. 
1856, before me, a justice of the peace in and 
for said County of St. Clair, personally came 
Christina Lynn and William Lynn, her hus- 
band, known to me to be the persons who ex- 
ecuted the foregoine instrument, and acknow- 
ledged the same to oe their free act and deed; 
and the said Christina Lynn, having been by 
me privately examined separate and apart from 
the said husband, and fully understanding the 
contents of the foregoing instrument, acknowl- 
edged that she executed said deed freely and 
without any force or compulsion from her said 
husband or from any one. 

Obed Smith, 
JvMtiee qf the FeoMj* 

The coiut being of opinion Diat the deed was 
valid to pass to the grantees all the ri^t, title 
and interest of Christina Lynn and William 
Lynn, her husband, in the real estate therein 
described, entered Judgment for the defendant 
on its plea of not guilty. 

Bef oite entering upon the consideration of the 
case it is proper to notice the motion made in 
behalf of the plaintiff In error, to strike out 
certain parts of the printed ar«^ument filed by 
the counsel for the defendant in error. Not- 
withstanding the agreement that the case should 
be heard in the court below upon the single 
question referred to In the stipulation, the coun- 
sel for the defendant in error states many 
things, which he declares to be •* incontrovert- 
ible facts," and within the knowledge of op- 
posing counsel, but which are whofly unsus- 
tained by anything in the reconl. The motion 
to strikeout relates to those matters. The ex- 
cuse given for this breach of professional pro- 
prietv is " the extreme brevity of the record." 
but it is the same record upon which counsel 
for the Company sucoBeded for his client, and 
which, by agreement, contained all that was to 
be submitted to the court The excuse given 
furnishes no apology whatever for his violation 
of the terms of the stipulation; much less does it 
palliate his attempt to influence the decision 
here, hy reference to matters not in the record, 
and which he must have known could not be 
taken into consideration. It is only necessary 
to say that the facts dehors the record, which 
have been improperly introduced into the brief 
of the counsel for the defendant in error^ have 
not in any degree influenced our determination 
of the case. 

The plaintiff insists that the deed was void 
under tne laws of niinoii, upon two grounds: 
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1. That the husband is not a porHr to the deed; 

2. That the acknowledgment is ^ective. 

In Imm v. J8(naard, 15 HI. 128, it was held 
that the Revised Statutes of Illinois of 1846 re> 
pealed all former laws on the subject of con- 
veyances of real estate, and authorized mairied 
women within that State to convey land by 
Joining with their huri>ands and acknowledging 
the deeds inaspedfled way; but that no provis- 
ion was made for the convevance by non- 
resident married women of their lands in Illi- 
nois until tiie passage of the Act of Februair 
22, 1847. See also Higgim v. Orotbp, 40 HL 
260: Roger$ v. Bigaini, & HL 211. 

This case depends mainly upon the construe- [5^0] 
tion to be placed upon the second section of 
the latter Act, which was in force when the deed 
of May 26, 1856, was executed. That section 
is as follows: 

" When any /mM covert, not residing in this 
State, bein^ above the age of eighteen years, 
shall join with her husband in the execuaon of 
any aeed, mortgage, conveyance, or other writ- 
ing of, or relatm^ to, any lands or real estate, 
situate within this State, she should thereby 
be barred of and from all estate, right, title, 
interest, and claims of dower therein, in 
like manner as if she was sole and of full 
age. And any such feme covert Joining with 
her husband in the execution of a power of at- 
torney or other writing, authorizing the sale, 
conveyance, or other disposition of lands or 
real estate as aforesaid, shall be bound and 
concluded by the same, in respect to the ri^ht, 
title, claim or interM in such estate, as ifsbe 
were sole and of full age as aforesaid; and the 
acknowledgment or proof of such deed, mort- 
gage, conveyance, power of attorney, or other 
writing may be the same as if she were sole, 
and shall entitle such deed, mortgage, convey- 
ance, power of attorney, or other writing to be 
recorded as is authorizisd by this Act; and the 
provisions of this section shall apply to deeds, 
mortgages, conveyances, powers of attorney, 
and other writings heretofore, as well as those 
which may hereafter be executed." Scatea, 
Treat & Bhickwell, Stat. HI. VoL 2, p. 966: 1 
Gross, Stat. Ill chap. 24, § 24; 1 Adams S^ 
Durham, Real Estate Stat. & Dediiona of DL 
p. 175. 

Did Christina Lynn, within the meaning of 
that statute, " Join with her husband in the ex- 
ecution" of the deed of 1856? The pUdntiff con- 
tends that she did not, becausothe name of the 
husband is not expressly designated in the body 
of the deed as Q grantor. Itisareued that as Will- 
iam Lynn, the husband, had during coverture 
a freehold interest. Jointly with his wife, in her 
estate of inheritance, with absolute ownership 
of the rents and profits of the wife, the require- 
ment in the Act of 1847, that she should join 
him in the execution of any deed for real estate, 
was a recognition of his suprenuicy and right 
of control, and necessarily implied that hcf as 
grantor, so named in the granting or operatin;^ [580] 
clauf^ must pass whatever interest he had, and 
therebv, also, express his willingness that the 
wife snould convey her title or estate. While 
this position is sustained by some adjudications, 
it is necessary to inquire as to the state of the 
local law; for the rights of the parties must be 
governed hj the reqaiiements of that law in re- 
spect to the mode in which real property sit- 
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uated within the limits of that State may be 
conveyed or transferred. U. 8. v. Croiby, 11 
U. S. 7 Cranch,115 [8:287]; Clark y, Oraham, 
19 U. 8. 8 Wheat. 579_r5 :886J; McOormicky, 
BuUtvant, 28 U. S. 10 Wheat 202 [6:8031; Buy- 
dam ▼. WiUiamson, 65 U. S. 24 How. 488 [16: 
745]; Brine v. Ins, Ch, 96 U. 8. 627 [24: 858]. 
In Johnson v. Montgomery, 51 111. 185, the 
question was whether dower was barred by a 
deed executed in 1858, in Ohio, conveymg 
lands in UUnois belonging to the husband, the 
wife signing the deed and duly acknowledging 
it before a proper officer. But the wife was 
not named in the body of the deed, nor was her 
right of dower referred to therein io any way. 
It is true, as suggested by counsel for the 
plaintiff in error, mat an Inchoate right of 
dower is not a present estate in lauds, and that 
the court in that case expressly waived any de- 
cision of the question whether the deed then be- 
fore it would have been ^ood under the Act of 
1847f and placed its decision entirely upon the 
21st section of the Statute of Conveyances of 
1845. That section provides that it shall be 
lawful ** for any mamed woman to release her 
right of dower of, in, and to any lands, tene- 
ments whereof her husband may be possessed 
or seised, by any le^ or equitable title d\iring 
her coverture, by joming such husband in the 
deed or conveyance for the conveying of such 
lands and tenements, and appearinig and ac- 
knowledging the same, etc. , ♦ * * which [certifi- 
cate of privy examination I heUng recoraed to- 
gether with thedeedyduly executeaand acknowl 
eclged by the husband according to law, shall be 
sufficient to discharge and bar the claim of such 
woman to dower in the lands and tenements con- 
veyed by such deed or conveyance." 1 Adams 
&burham,183;Rev. 8tat.ni.l845,p.l07. The 
court, after observing that the deed merely ex- 
tinffuished the wife's contingent right of dower, 
[581 J m) jf ^(j QQt poss Qj^j estate she had in the land. 

said: " This precise question has not hitherto 
been present^, but we entertain no doubt it 
has always been supposed by both the people 
and the profession in this State that a married 
woman, signing her husband's deed and being 
properly examined before an officer and causing 
nis cerdficate of that fact to be placed upon the 
deed, would bar her dower in the premises con- 
veyed, although her name nowhere appeared 
in the body of the deed. By signing the deed 
she 'joins' in it, and having dfone this, her dow- 
er is barred if she takes the other steps pointed 
out by the statute." This decision bears some- 
what on the question as to what the local stat- 
utes mean when they require the wife to loin 
with the husband in a conveyance of real es- 
tate. 

In Miller v. Shaw, 108 HI. 290, one of the 
questions was whether a certain conveyance by 
a married woman, living in IHinois with her 
husband, passed the title to her separate real 
property situated in that State, the husband 
not Joining with her In the granting clause of 
the deed. The statute in force when the deed 
was made prescribed the mode in which the 
husband and wife, residing in UUnois, could 
convey the real estate of the wife. Act of 1845, 
g 17, p. 106; 1 Adams & Durham. 127-8. It 
made it lawful for the husband and wife to 
'•execute" any grant, lease, deed, or convey- 
ance of such estate. The court said: " That 
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which this statute requires to be done, to enable 
the wife to convey her separate property, is 
that she and her husband shaJl execute uie <leed, 
and after that she shall appear before a proper 
officer and acknowledge the same in the mode 
pointed out in the statute; and such deed being 
acknowledged or proved according to law by 
the husband, it will be as effectual to pass the 
title to the wife's separate property as the de^ 
of an unmarried woman would be to convey 
her property. All this was done in this case. 
Both Mrs. Sheldon and her husband execute 
the deed to Ward, and afterwards she appeared 
before a proper officer and acknowledged it in 
conformity with the statute; and the acknowl- 
edgment of her husband to the deed being 
according to law, that seems to be all the law 
requires to be done to make the deed effectual to [588) 
pass the title to the wife's separate estate." 

The latest case to which our attention has 
been called is Tocum v. Lovell, 111 HL 212. 
By a Statute of Illinois every householder is 
declared to be entitled " to an estate of home- 
stead," to a specified amount, in the farm or 
lot of land, and buildings thereon, owned or 
rightly possessed; by lease or otherwise, and 
acquirea by him or her as a residence; such 
homestead and all right and title therein being 
exempted from attachment. Judgment, levy, 
execution or sale for the payment of his debts 
or other purposes and from the laws of con- 
veyance, descent and devise as provided in that 
statute. The exemption continues after the 
death of the householder for the benefit of the 
surviving husband or wife, so long as he or she 
occupies such homestead, and of the chfldren 
imtil the youngest child become twenty-one 
years of age. The statute also provides that ' 'No 
release, waiver or conveyance of the estate so ex- 
empted shall be vidid, unless the same is in writ- 
ing, subscribed hjr said householder and his or 
her wife or husband, if he or she have one, and 
acknowledged in the same manner as convey- 
ances of real estate are required to be acknow- 
ledged, or x)Osse8sion Is abandoned or given 
pursuant to the conveyance; or, if the exemp- 
tion is continued to child or children, without 
the order of the court directing a release there- 
of." Rev. Stat. 1874, p. 497. In the case last 
cited, the question was whether a trust deed ex- 
pressly relinquishing the homestead ririit was 
effectual for that purpose, the name of tne wife 
not appearing in the granting clause of the deed, 
although it was signed and duly acknowledged 
by heraelf and husband in conformity with the 
statute. The court held the deed to be suffi- 
cient to pass the interest of both husband and 
wife in the estate of homestead,— observing 
that the statute did not require the name of the 
husband or wife to appear In the body of the 
deed. Beferring to MtUer v. Shaw, as present- 
ing an analogous question, the court said: " In 
the case now being considered the wife Joinis 
with her husband in the release of the home- 
stead in precisely the seme manner as the hus- 
band did with the wife in the case cited." r^ao* 

While those cases do not cover the precise [•••J 
question under consideration, we are of opin* 
fon Uiat under the principles announced in 
them, the deed of May 26, 1856, must be up- 
held as a valid transfer under the law of Illi- 
nois of the interest of Christina Lynn and her 
husband. If, as adjudged by the BupreoM 
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Court of the State, the wife, whose name did 
oot appear in the operatiye clause of the hus- 
band^ conyeyance of his lands, is to be held as 
having joined him therein and surrendered her 
riffht oidower, hy simply signing the deed and 
acknowledging it in conformity with the stat- 
ure, and upon privy examination duly certified; 
if, under a statute making it lawful for hus- 
band and vdfe "to execute " a convevance of 
her real estate, they will both be held to have 
executed a conveyance of her teparate prop- 
erty where her name appears, but that of the 
husband does not appear, in the granting 
clause of the deed, but they both siap and ac- 
knowledge it in the mode required bv law; 
and if the wife's "estate of homestead, " can 
be conveyed by a deed, signed and duly ao- 
knowleged by herself and husband, her name, 
however, not appeariDg in the bodv of the deed; 
it would seem to follow that, within the mean- 
ing of the Act of 1847, and according to the 
tendency of the decisions of the Supreme Court 
of the State, the wife joins with her husband 
in the execution of a conveyance of her estate 
of inheritance where her name alone appears in 
the granting clause, but the deed is signed by 
both herself and husband, is acknowledged bv 
both, and is certified as required by law. Such 
conveyance, so signed, acknowledged, and cer- 
tified, of the wife's land, seems to be as efTect- 
ual, under the local law. to invest the grantee 
^vith the title and interest of both husbiuid and 
wife as if his name had also appeared in the 
granting clause. 
1 584] If* AS sug^;ested, the purpose of the Act of 
1847 in requiring the wife to join the husband 
in the execution of conveyances of her real 
estate was to protect her against strangers and 
secure his co-operation and counsel, that object 
was as fully accomplished by his signing and 
acknowled^g the deed with her as it would 
have been oy designating him in the body of 
the dCNed, as co-grantor with the wife. 

It is proper to say that the question under 
consideration is not free from difficulty, and 
we should have been glad to be guided id our 
determination of it by an express decision of 
the highest court of the State. The conclusion 
rencbed by us is more in harmony with what 
that court has held in cases somewhat analogous 
than would be a decision adjudging the deed 
of 1856 to be void. 

One other question remains to be considered. 
It is contended that the certificate of ac- 
knowledprmeot is fatally defective for two rea- 
sons: 1. It does not appear Uiat Mrs. Lynn was 
personally known to the magistrate, or that 
she was proved bv a credible witness to be the 
«ame person as the one who subscribed to the 
deed; 2. It does not appear that she was in- 
formed of the contents of the deed. 

In support of these objections, the counsel 
for the plaintiff in error relies upon the 20th 
section of the chapter on " Conveyances " in 
the Revised Statutes of 1846, p. 107. That sec- 
tion provides: "No judge or other officer 
shall take the acknowledgment of any person 
to any deed or instrument of writing as afore- 
said, unless the person offering to make such 
acknowledgment shall be personally known to 
him to be the real person who,and in whose name 
«uch acknowledgment is proposed to be made, 
or shall be proved to be such by a credible wit- 
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ness; and the Judge or officer taking such ac- 
knowledgment shall, in his certificate thereof^ 
state that such person was personally known to 
him to be the person whose name is subscribed 
to such deed or writing, or having executed the 
same, or that he was proved to be such by a 
credible witness (naming him)," etc. ThaX 
chapter was amended by the Act of February 
11^858, the first section of whidi provides, 
" That no deed, mortgage, or other instrument 
of writing, heretofore executed, or hereafter to 
be executed, by husband and wife, in good 
faith, for the purpose of conveying or incum- 
bering the estate of the husband, or the estate 
of the wife, or the right of dower in any lands 
situate in this State, and acknowledged by them 
before anv officer authorized by the laws of this 
State to taxe ac^owledjjments, shallbe deemed, 
held, or adjudged invalid, or defective or insuf- 
ficient in law, oy reason of any informalitv or 
omission in setting forth the iMirticulars of the 
acknowledgment, before such officer as afore- 
said, in the certificate thereof: Provided, how- 
ener. That it appears in substance, from audi 
certificate, that the parties executing said [68Si 
deed, mortgage, or other instrument of vmting. 
executed the same freely and voluntarily; and 
that in case of married women executing the 
same, it appears, in substance, that they Knew 
the contents of said deeds, mortgages or other 
instruments of writing, and that they were ex- 
amined by the officer aforesaid, separate and 
apart from their husbands." 1 Ad^nm & Dur- 
ham, 185. 

It was said in Lindky v. Smith, 46 SL 527. 
that the requirement that the certificate should 
show that the person acknowledging it was 
personally known to the officer to be the per- 
son whose name is subscribed to the deecC or 
was proved to be such, by a credible vritness, 
was one of substance and salutarv in its oper- 
ation, and was not dispensed with bv the Act 
of 1868; and that "It is the acknowledgment of 
\hefemeeo>tefri which is the operative act to pass 
her title." See also Murphy v. Wiaiamson, 85 
HI. 152. Assuming this to have be^i the set- 
tled law of Illinois when the deed in question 
was executed, and that the case, on this point, 
is governed by the Revised Statutes of 1845, the 
rssult daimed by the plaintiff in error does no( 
follow. The cases cited do not sustain the ob- 
jection to the certificate of acknowledgment, 
in LindUy v. Smithr^ont of the cases relied 
upon by the plaintiff in error— there was no 
language in the certificate of the wife's ac- 
knowlSgment from which it could be inferred 
that she was either personally known to him 
or was proved bv a witness to be the person 
who had, as wife, signed the deed. To the 
same class belong the cases of Heinrieh v« Simp- 
eon, 66 Dl. 67, and Cobum v. Herrtngton, 114 
111. 107. The officer's certificate in this case 
states that "personally came Christina Lynn 
and William Lynn, her husband, known to 
me to be the persons who executed the foregoing 
instrument, and acknowledged the same to be 
their free act and deed. " This is, in substance, 
a statement that they came before the officer 
and were personally known to him to be the 
real persons who m fact subscribed and ac> 
knowledged the deeds 

The objection that the officer's certificate [586] 
does not state that she was informed of the 
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contents of the deed^lf it have any force what- 
ever under the Act of 1847, permittinff the non- 
resident /;md eotert to acknowledge her deeds 
as if she were unmarried — ^is not well taken. 
The certificate shows that she executed the 
deed freely and without force or compulsicni 
from the husband or from anyone else, " fully 
understanding the contents " thereof. Besides, 
this defect, if it be one, is of the kind that was 
cured by the Act of 1868, which only required 
it to appear, in substance, as it does here, that 
the deed was ezeculod freely and voluntarily, 
and, in the case of a married woman, that she 
knew its contents and was examined separately 
and apart from her husband. She must have 
known, if, as certified, she fully understood the 
contents of the deed. 

Thejttdffment bdaw woi rights and is afflrmA 
True copy. Test: 

James H. MoKenney, Olerk, Sup. Court, U. S. 



LEPINS C. RICE, Assignee of Hobbrt Eb- 
wiN BT AL., Trading as Ebwin & Hab- 

DBB, Appt,p 

e. 
UNITED STATES. 

122 US 611 

Captured and Abandoned Property Act^-tpecial 
Act for rduf qf Bobert Erwin — action by as- 
signee in bankruptcy — Statute qfLitnitattons. 

The jadirment of the oourt below hoMlnir that an 
action brought February 17. 1886, under the pro- 
TlsloDS of the special Act of February S, 1877, au- 
thorlzinflr that oourt to take Jnrisdiotlon of the 
ctaime of Robert Erwin a^rainst the United States, 
is barred under tho Statute of Limitations, is af- 
firmed by a divided court. 

[No. 1269.] 
8ubmittedJan,S,18S7. Affirmed March?, JS87, 

Petition for rehearing denied March 21. 1887. 

APPEAL from the Court of Claims. Re- 
ported below, 21 Ct. CI. 418. 

This action was brought Februai; 17, 1886, 
by the assignee in bankruptcnr of Kobert Er- 
win, under the proyisions of the special Act of 
February 5, 1877, authorizing the court below 
to take jurisdiction, under the provisions of the 
Oapturod and Abandoned Property Act of 
March 12, 1868, of his claims against the United 
States for property alleged to have been taken 
from him by persons duly authorized and act- 
ing in behalf of the United States. 

At the hearing upon general demurrer, and 
of a motion to dismiss for, want of Jurisdiction, 
the questions whether the assignee can main- 
tain an action on sold claims, said special Act 
having been "for the benefit of Robert Erwin" 
and not for his creditors, and whether an ss- 
signee in bankruptcy can keep the estate open 
and bring an action nine years after bis appoint- 
ment, were raised but not decided. The oourt 
held, Mr, Justice Nott dissenting, that the cause 
of action arose on the passage of the Act of 1877, 
and that the action, having been commenced 
more than six years thereafter, is barred by sec- 
tion 1069, R. 8. Chiimant appeals to this court 

Messrs, Charles Marshall, Albert 
Small, Samuel SheUabarg^r* J% SL 
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Wilson and Charles N. West* for appel- 
lant: 

The action is under the special statute ie> 
yMnzpro hoc ties the Captured and Aban- 
donea Property Act, and extends to this claim- 
ant an the benefits of that Act 

The right of action under the original Act 
expired by its own limitation two years after 
the close of the war, August 20, 1868. 

The effect of reyi^al, such as this, as ex- 
pressed by this court, is: "We are of opinion 
that by reviTing an Act, the Legislature must 
be unoerstood to sive it, from the time of its 
revival, precisely tnat force and effect which tt 
had at the moment when it expired." 

The Aurora, 11 U. 8. 7 Cranch. 882 (8: 878). 

The form and effect of the Captured and 
Abandoned Property Act, in behalf of these 
claims, is therefore in nowise changed. The 
effect of the special statute is to extend to the 
claims the remedy provided by that Act, not- 
withstandingjhe limitation it prescribes. 

Erufin V. IT. S, 1^7 U. 8. 394 (24: 1068); Fbrd 
V. U, 8. 116 U. 8. 216 (20: 609). 

By the Captured and Abandoned Property 
Act Conmss created an express trust, the Ck>v- 
emment ocdnf the trustee; the trust estate, the 
fund created bv it in the Treasury; the cestuis 

Sie trust, all who could bring themselves within 
e terms of the Act; and for the right thus 
created, a remedy by suit in the oourt or daima. 
For reasons of pubuc policy tiie Jurisdiction of 
the oourt was limited as to its duration; no 
other limitation was imposed. 

As the Act affects the question of Jurisdio- 
tion here raised, it was very fully considered in 
Mayeroft v. U, 8, 89 U. 8. 22 Wall. 81 (22: 788). 

Tliat the fund in the Treasury created by the 
operation of the Act is a trust fund has been 
uniformly held by the court of claims and bv 
this court, and is expressly declared in tbefol- 
lowinizr cases: 

Anderson's, 76 U. a 9 Wall. 65 (19: 617); 
PadelfonTs, 76 U. 8. 9 Wall. 688 (19: 790); 
Klein's, 80 U. S. 18 WalL 128 (20: 519); Hay- 
crafts, supra; The Blgee Chiton Cases, 89 U. 8. 
22 Wall. 180 (22: 868); ffalFs, 92 U. S. 28 (28: 
598): Lamar v. Broume, 92 U. 8. 195 (28: 658); 
BoM^s, 92 U. 8. 281 0^8: 707); Intermingled CoU 
Urn Oases, 92 U. 8. 661 (28: 756); Tounffs, 97 
U. 8. 61 (24: 997). 

There is no doubt of the richt of a Ck>vem- 
ment to create a trust by legislation. 

1 Perry, Tr. § 80; Alexander v. Duke qf WO- 
lington, 2 Ruas. & M. 85; Stecens v. BagwiU, 15 
Ves. 140. 

The Act did not devest the title of the owner. 

Klein's Case, supra; Pagh's, 99 U. 8. 269(25: 
828); Winchester's, 99 U. 8. 872 (25: 479). 

The subject matter of the trust is fixed and 
certain; the beneficiaries are specifically de- 
termined; a Jurisdiction is erected, and a rem- 
edy is provided for the enforcement of the rights 
created by the Act 

Hayoraffs Case, supra; 2 8tory, Eq. Jur. 
§ 964; 1 Spence, Eq. 499. 

Limitations do not run against an express 
trust 

U. 8, V. Taylor, 104 U. 8. 216 (26: 721); U. 
8 V. Lawton, 110 U. 8. 149 (28: 101); Philimi 
Y,Phaippe, 115 U. 8. 156(29:aW;) jP¥ipp^s Ear. 
V. U. 8. 19 Ct. CI. 667. 

The intention of Congress to create an ex 
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preBs tnitt, although, for the reasons aasfgned 
by this court at page 95 otJBdyerqff$ Oaae, the 
time within which the remedy, under the Act, 
could be availed of was limited, is thus very 
forcibly stated by the court of claims in F^rd 
V. U. 8.19 0.01 519: 

'*Had that Act granted that priyilege, with- 
out specifying a tune within wmch a loyal man 
should prefer his claim here, there is no reason 
why he might not come here now, though more 
than twenty-one years had elapsed, as in the 
present case, since his property was captured 
and sold." 

If the court of claims has Jurisdiction, it is 
of the claims of Robert Erwin, which by oper- 
ation of the Bankrupt Act passed to the appel- 
lant, as assignee, carrying with the title to the 
claims every right of acQon which the owner, 
Erwin, had. 

Bnoin V. U. 8. 97 U. B. 897 (24: 1067); PAeftw 
▼. McDonald, 99 U. 8. 804 (25: 475); Sanger v. 
Upton, 91 U. S. 62 (28: 222); Clark v. Clark, 58 
XL 8. 17 How. 815 (15: 77); Mlmn' r, Mett, 41 
U. 8. 16 Pet 227 (10: 94^; Minoi t. Tappan, 
127 Mass. 888; Berryr. 6awyer, 19 Fed. Rep. 
286. 

Mutr; A* H. GarlaAd* AUy^GerK and He- 
ber J, May» AM9i$U Atty. for appellee: 

The claims in this case have no other founda- 
tion than a law of Conness which broufht them 
within the general jurisdiction, and, conse- 
quently, witmn the general limitation statutes. 

To hold because the special Act itself con- 
tains no limitation, no limitation whatever ap- 
plies, would be to overrule a well established 
line of decisions. 

ZOnm'M Com, 76 U. 8. 9 WaU. 244 (L^MS)', 
7 Ct. 01 208; Ervdn's Cate, 97 U. 8. 892 (24: 
1065); 18 Ot CO. 49; ClarJ^sCam, 99 U. 8. 498 
(25:481): 11 Ot CL 702. 

It is cUsputed that Congress intended to put 
Erwin's cmim on a better footing than otner 
claims. Conmss has not expresMd any such 
Intention in ue Act in regard to the dami, and 
the same cannot be presumed or impUed. The 
object of the Act was to legislate as to previous 
and not future limitation. It is a simple grant 
of Jurisdiction to the court of claims to hear 
and determine JBIrwin'i Cote under the law, 
without other or farther expressed privileges. 

Mr. Ohi^JutlUM Waite announced an itf- 
firmaneibifadMdtdeomrt. 



[595] BLOK A. MAR8H bt al., Appti., 

NI0H0L8, SHEFARD & OOMPAKY. 

(8ee&a fieporter*s ed. WH»7.) 

Practiee-^motian hy ong pf $g9&ral appeOanU 
to dirnniu appeal. 

This oourt wHI not dJsmias an appeal on motion 
of one of several appellants against the opposition 
of the others. 

[No. 64L1 

Bvbmitted Mwrehr, 1SS7, Jkeidid March U, 

1887. 

ON motion by one appellant to dismiss an 
appeal from the Circuit Court of the United 
8tates for the Eastern District of Michigan. 
Overrvled. 
This was a motion, upon an appearance en- 
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tered for that purpose by James 8cott, one of 
the appellants, who had not authorised the uk 
peal nor an entry of his appearance, to dismiss 
the appeal, which was frcMU a decree dismiss- 
ing on the hearing a bill in equity for an 
accountinfi^, and for a perpetual injunction to 
restrain the defendant from unlawfully in- 
fringing letters patent Ux a certain invention 
of wbidi the complainants were the owpera. 
The motion was founded upon the following affl* 
davit, entry of appearance and transcript of the 
record fn a suit commenced in the Circiut Court 
of Calhoun County by the appellee, againsi 
the appellants, to restrain them from asserting 
that the appellee has not the complete right 
to make, use, vend or put in practice or opera- 
tion and use on any engine made, sold, used or 
operated bv them, a certain device; that appel- 
lants may be ordered to specifically carry out 
a certain contract by which appellees were to 
-be permitted to use said device; and praying 
that if a patent should hereafter be ^ranted to 
appellants they should be restrainea from in- 
terfering with complainant's use of said device; 
which lelief was granted by a decree of the 
circuit court, and upon auppeal to the Supreme 
Court of Michigan was aflormed after this pcnd- 
ingappeal was taken. 

There is also a copv of a writ of error to this 
court by appellants Marsh and Le Fever, taken 
on thesTOund that it appears in the record and 
proceedinffs that there was drawn in question 
before said supreme oourt an authority exercised 
bv defendants under the Constitutlcm and laws 
01 the United States; and also it appears that 
such authority so exercised by defezidants was 
denied in this: 

1. That it appears therein that the exclusive 
jurisdiction of the Supreme Court of the Unit- 
ed States, on the appeal by tiiese defendants 
upon the same question, and between the same 
parties, was drawn in question, and was de- 
nied. 

2. That full faith and credit, at the request 
of these defendants, was not given to the pro- 
ceedings, record and appeal appearing in the 
Circuit Court of the United States for Uie East- 
em District of Ifichigan, concerning the same wmMi-i 
issues and between the same parties. lovr ] 

8. That the rifht and autnorily under the 
Constitution and laws of the United States of 
tiie said defendants to prosecute their said ap- 
peal from the said Circuit Court of the United 
states was drawn in question and denied. 

4. That the right and authority under the 
Constitution and laws of the United States, au- 
thorizing the issue of letters patent to invent- 
ors, and especially the right and authority ex- 
ercised by said defendants under letten patent 
No. 286(>52, issued in pursuance (A siki laws^ 
was drawn In question and denied. 

The motion was as follows: 

"And now comes James Scott, one of die 
parties named as appellant in tho above-enti- 
tled case, by Edward J. Hill, his attorn^, who 
appears herein for the purpose of his modon 
only, and shows unto this hononJ>le court tfa«t 
the sitdd appellants are aU dtiiens of the State 
of Michigan, resident at the City of Battle 
Creek in Uie County of Calhoun, thmin, and 
that the appellee is a private corporation organ- 
ized and doing busfnesa at said d^, l^ the 
nameof ' Nichols, Shepard & Co.,' under tks 
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laws of said State of Michigan; and that the 
claim of said appeUants against the said appel- 
lee in l^is cause is for an alleged infringement 
by the appellee of those certain letters patent 
number^ 886062, dated December 88, A. D. 
1880, issued to said appellants Elon A. Marsh 
and his assignee, the said Minard LeFever, out 
of and under the seal of the patent office 
of the tFnited States, for an invention therein 
described, of the said Elon Marsh; to wit, a 
new and useful improvement in steam engine 
valve fi;ear; and that since the appeal herein 
was taken they, the said Eton A. Marsh, Mi- 
nard LeFever and James Scott, have, bv the 
orders and decrees of the Oircuit Court of Cal- 
houn County aforesaid, as affirmed, amended 
and approved, on appeal, bv the Supreme Court 
of the State of Michigan, been perpetually en- 
joined and restrained from further making any 
claim against Uie said Corporation for the man- 
ufacture, sale and use of said invention; and 
the said appelUmts have been required to exe- 
cute a release, among other things, of all the 
claims and demands which they have been 
prosecuting in this cause, to the said Corpora- 
tion, as will more fully and at large appear in 
and by duly certified copies of the said orders 
and decrees, as the same are of record in the 
clerk's office of the said Cireuit Coiut of Cal- 
houn County, in that certain cause therein 
wherein the said Nichols, Shepard & Co. was 
tbc plaintiff and the said Elon A. Marsh, Mi- 
nard LcFever and James Scott were the de- 
fendants, herewith filed herein; and further 
that he, the said James Scott, is informed by 
counsel learned in the law that, by virtue of the 
•aid orders and decrees of the Circuit Court of 
Calhoun County, the cause of action of the 
said appellants against the said Corporation 
appellee has been extinguished, to that the fur- 
ther prosecution of this appeal would not only 
be nugatory, but in direct violation of the or- 
ders and decrees of a court of equity of com- 
petent and exclusive Jurisdiction over both t^e 
IMuties and the subject matter involved in said 
orders and decrees. 

Wherefore, the said James Scott now pro- 
duces and exhibits the aaSd ordars and decrees 
and the pleadings in the said cause in the said 
Circuit Court ox Calhoun County, by duly cer- 
tified copies thereof, together with the opinions 
of the circuit court Judge who heard the same, 
and the Supreme Court of Michigan approv- 
ing, affirming, modifying and amending the 
said orders and decrees, and asks that this ap- 
peal be dismissed, or for such other or further 
order or direction herein as the exigencies of 
the case may require, according to the custom 
and practice of this honorable court, and as to 
equity and good conscience may appertain. 
I)ated February 28, A. D. 1887. 

James Scott 
By Edward J. Hill, his attomqr. 

Edward J. Hill, of counsel.^' 

The affidavit was in these words: 
•• State of Michigan, ) 

Calhoun County. ) 

James Scott, being first duly sworn, doth on 
[596] oi^th depose and say: I am one of the appel- 
lants named in the above entiUed case; that 
add appeal was taken without my knowledge 
and consent, and that I gave no authority to n. 
A. Farker, Esq., of Detroit, Michigan, to enter 
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my appearance in this case in this court, but 
that I have authorized and directed Mr. Ed- 
ward J. Hill, of Chicago, niinois, one of the 
attorneys of this court, to appear for me and 
move to dismiss this appeal. 

James Scott. 

Subscribed and sworn to before me this 10th 
day of February, A. D. 1887. 

[Seal.] Frank W. Dunning, 

Notary Pubflc." 

Mr, Edwajrd J. Hill, for James Scott, 
appellant, in support of the motion: 

The license and the injunction established 
by the decree of the state court end all dontro- 
versy as to any infringement, and the further 
prosecution of any suits therefor covering the 
improved steam en|^e valve gear described in 
letters patent No. ^6052, dated December 28, 
A. D. 1880. 

EdrteU v. I^hman, 99 U. S. 547 (26: 857}. 

The release of aU tiie claims and demands 
involved in this suit required by the amend- 
ment ordered by the Supreme Court of Michi- 
gan, on appeal, extinguishes the cause of ac- 
tion in this cause. 

Dakota Co. v. OlidtUn, 118 U. S. 222 (28: 
981), and cases there cited. 

We insist that, instead of suing out a writ of 
error where, on tbe face of the decree, it is 
plain and palpable that no Jurisdiction can pos- 
sibly exist in this court to review the question 
of hcense, it was their duty to bow (as this ap- 
pellant does here now) in deference to the de- 
cree of the Michigan Supreme Court, which is 
the final arbiter In such cases, and promptiy 
cause this appeal to be dismissed. 

SempU V. Hagar, 71 U. S. 4 Wall. 481 (18: 
402). 

Besides, the writ of error is fatally defective, 
as it does not include one of the defendants; 
namely, James Scott aforesaid; it cannot there- 
fore affect him. 

Simpson v. Oreeley, 87 U. a 20 Wall. 152 
(22: 88^; Fribdman v. Packard, 106 U. S. 14 
(27: 684). 

Mewrs, B. A. Parker and Don BL Dick- 
inaoiit for appellants Marsh and Le Fever: 

The motion admits that the final decree of 
the Supreme Court of the State of Michifi;an 
conflicts wiUi the prosecution of the appeal in 
this cause, and this is supported in the orief of 
Mr. Hill. It also appears from the motion that 
the action rwulting in such decree forbidding 
the prosecution of the appeal was taken subse- 
quently to the obtainment of the Jurisdiction 
of the United States Ohrcuit Court below and 
of this court; hence, this court is asked to dis- 
miss an appeal because the state court has. in 
an action subsequentiy commenced, undertaken 
to restrain its prosecution. As a general prin- 
ciple this cannot be done, and the state court is 
without Jurisdiction to do so. 

Embry v. Palmer, 107 U. S. 8 (27: 846); 
Fremnan v. Eom, 65 U. S. 24 How. 450 (16: 
749); Pock v. Jenneu, 48 U. S. 7 How. 624 (12: 
846). 

In case it should attempt to do this, a writ 
of error to the Supreme Court of the United 
States would lie. 

Froeman v. Eauie and Bfmbrjf ▼• PahMr, 
9upra, 

In ^ply to the position taken in tbe motion 
and raief, we say: 
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First Thai the order and decrees of the 
state court have been superseded by a writ of 
error taken to this court, as will appear by cer- 
tified copies filed herewith. 

Second. That said writ of error has been 
taken because, among other things, of the con- 
flict of Jurisdiction between the state and fed- 
eral courts; hence, we submit that appeUants are 
not boimd by the decrees of the state court 
pending the disposition of the same in this 
court, either to comply with those decrees or 
to bow thereto, or to refrain from prosecuting 
their appeal in this court 

But it \b urged that such writ of error is 
fatally defective because Scott is not a party 
thereto. 

The pleadings, orders and decrees filed with 
the motion show: 

First. That while Scott was made a defend- 
ant with Marsh and Le Fever in the bill filed in 
the state court by the defendant herein, he 
answered severallv from Marsh and Le Fever, 
and to the effect that he disclaimed all interest 
whatsoever in the letters patent in question, or 
the device or invention mentioned therein, or 
any interest as a partner, joint owner or othc^ 
wise with Marsh and Le Fever. 

Second. That he acquiesced in the decision 
of the Circuit Court of Calhoun Co., from 
which Marsh and Le Fever alone app^ed to 
the Supreme Court of the State of Michigan 
and were the onlv parties subject to its decree 
on appeal, whereby a proceeding equivalent to 
a severance was had, as Marsh and Le Fever, 
on the affirmance of the supreme court, were 
the only parties capable of taking a writ of 
error to this court, as such vmt of error could 
only be taken from a final decision of a court 
of last resort; hence, the cases cited by Mr. Hill 
do not apply. 

Jfr, £dward J. Hill* in reply: 

The gentlemen who oppose this motion 
are wrong as to the chanc^ practice of their 
own State. True, " Any complainant or de- 
fendant who may think himiself aggrieved 
* * ♦ by the decree or final order of a circuit 
court in chancery in any case may appeal there- 
from to the supreme court** 

Howell, Stat § 6737. 

But the appeal brings up the entire record as 
a whole, with all matters, as well those of dis- 
cretion as otherwise, open for consideration 
and review in the appellate court, precisely as 
they were in the court below. The hearing 
will be the same as if the cause had never been 
heard before. The oouit will affirm, modify 
or reverse, as equity may require, or make 
such order or decree as should have becoi made 
by the court below. 

Detroit F. A Jf. /rw. Oo. y. Bem, 88 Mich. 
298; HainsB v. HainM, 85 Mich. 148; Howell, 
Stat g 6741. 

The gentlemen sar "We have no objection, 
however, to James Scott being made a part^ 
by amendment to the writ of error, if this 
court should think it necessary." This may be 
done by consent 

See Dmeale v. Stump, 88 U. 8. 8 Pet 526, 
528 (8: 1032, 1088). 

The disclaimer did not shield Scott from the 
decree. He has a suit pending to rescind his 
contract of purchase, but he luone cou|i not 
rescind. The decree is against him, and he Is 
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a party named in the record from the bill of 
complaint to the final decree. Is he then a 
stranger to this record? This record is final, 
unless this court has jurisdiction. 

We do not understand that, even if the ques- 
tion of license had been raised and were pend- 
ing as a defense to an infringement suit, the 
pendency of the infringement suit would pre- 
clude the jurisdiction of a court of equity in 
settling the terms, effect and scope of the 
license. Had a decree been rendered at De- 
troit findhig Nichols, Shepard & Co. an in- 
f rinffer, then the prior adjudication might have 
preciuded that corporation from avoiding the 
same by any subsequent action to establish a 
license. But the decree there was against the 
plsintifls. The cause had been dismissed for 
the reasons stated in the published opinion of 
the learned district judge. 

See Mar9h v. MehoU, 24 Off. Qaz. 901, Au- 
gust Term 28 (1888). 

The license was not net up and, il it had 
been set up as a defense, could not have been 
passed upon by the Circuit Court for tbp East- 
em District of Michigan. 

24 Off. Gaz. 901, August 28 (1S83). 

The injunction does not reach this court, nor 
this appeal in No. 641; it reaches the parties. 
And by means of this motion and the filing of 
the record here, the estoppel of record involved 
in the decision of the state courts and the re- 
lease there ordered are made known to this 
court. This court, seeing that the cause of ac- 
tion no longer exists, it seems to us, must dis- 
miss the appeal, even if Scott were a stranger. 

Lord V. Vea2ie, 49 U. S. 8 How. 251 (12: 
1067). 

Jfr. Cfii^ Justice Waite delivered tlie opin- 
ion of the court: 

Tliis motion is dented. The sole ground of 
the application is that since the appeal the 
Supreme Court of Michigan has, in a suit be- 
tween the same parties, enjoined these appel- 
lants from making any claim against the ap- 
pellee for the use of the patented invention 
which is the subject matter of the suit, and has 
required theu to rele&se all the claims and de- 
mands which they have been prosecuting. 

Marsh and Le Fever oppose this motion, and 
Scott has no right to dismiss for tbetn. 

True copy. Tost: 

James H. MoKenney, Clerk, 8up. Court, U. 8. 



ELON A. MARSH bt al., PlJTs. in Err^ 

e. 
NICHOLS, SHEPARD & COMPANY 

(See S. C Reporter's ed. 69S-600.) 
PraeHee— parties to writ of error, 

A party defendant, against whom a decree waa 
taken pro eonfesao, cannot make himself a party to 
a writ of error which was sued out by other defend- 
ants, so as to control the case In this court. 

[No. 671.] 
Sulmitted March 7, 1S87, Decided March 14, 

1887, 

IN ERROR to the Supreme Court of the Stats 
of Michigan. Motion denied, 

130 r. R. 
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On motion of James Scott for leave to file 
the transcript and docket cause, with which is 
united a motion to amend the writ by making 
himself a party plaintiff in error, and then to 
dismiss for want of Jurisdiction. 

This bill was filed in the Calhoun Circuit 
Court to compel defendants to convey to com- 
plainants, who are a Corporation engaged in 
engine building at Battle Creek, the right to 
use a certain improvement consisting of a re- 
versing apparatus, for which defendants claim 
to own a patent, and for the principal part of 
which it h admitted they are entitled to have 
one. 

The answer of James Scott disclaimed any 
Interest whatever in the matter in controversy, 
and a decree pro coitfeaao was taken against him. 
Defendants Marsh and LeFever answered, de- 
nying any arrangement under which complain- 
ants have a right to use the improvements, and 
they also rely on the fact that they, subsequent 
to the allowance of the patent, filed a bill 
against complainants in the Circuit Court of 
the United States for the Eastern District of 
Michigan, charging an infringement, and com- 
plainants set up in defense the validity of the 
patent, and put the invention in issue, but did 
not set up license. This suit was defeated, on 
the ground that Uie patent had never been is- 
sued and signed and sealed by the proper of- 
ficer. An appeal was taken l^ the aefendants 
and also by complainants to the United States 
Supreme Coiurt, where it is now pending. 
These appeals are Nob. 641, and 671, Octob^ 
Term, 1886. The present suit was b^gun be- 
fore that case was appealed. The state court 
held that the present suit, not being brought to 
determine any question arising under the pat- 
ent laws, but merelv to enforce a contract to 
transfer an inventor^ right, is not one in which 
the courts of the United States have particular 
Jurisdiction, and that as all parties are citizens 
of Michigan there is nothing to prevent the 
maintenance of this suit, as complainants are not 
estopped by the litigation in the United States 
courts. As defendants had not then obtained 
a good patent, complainants were not called on 
to put m any defense which admitted one. 
Ana they cannot be deprived of the right to 
vindicate in another suit such rights as could 
not have been adequately enforc^ in that liti- 
gation. On the final hearing the state circuit 
court decreed that defendants should five com- 
plainants' written evidence of the ri^t which 
they bad boufi;ht and paid for.. ;Scott did not 
appeal from this decree. Marsh and LeFever 
appealed. The supreme court afitened the de- 
cree, modif ving it so as to require the execu- 
tion of a release instead of a license by the de- 
fendants. This writ of error to the Supreme 
Court of Michigan was taken by Marsh and 
LeFever. Scott's name was left out of the 
writ. Scott claims tLat the main object of this 
writ of error is to delay him in his suit ^ith 
Marsh and LeFever over this question, which 
he claims to be forever settled oy this decree. 
His position is plainly antagonistic to that of 
Marsh and LeFever. In his suit against Marsh 
and LeFever to rescind he desires the license, 
established according to the decree of the Su- 
preme Court of Michigan, upheld. Li this re- 
spect he occupies ground almost the same as 
iHichols, Shepard & Co The decrees are, 
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however, against him; until nrape^yrascindeQ 
by a court of competent lunadicticm bis inter- 
est is subsisting; his Section toresdnd and his 
disclaimer therein did not annul bis contnMSt of 
purchase, so as to release him from a decree, 
out he insists it warrants him In severing him- 
self from Marsh and LeFever in No. 641, and 
in coming in here to look after his interest, and 
to show tnese facts by an attorney of this court 
other than Mr. Parker, who has up to the time 
of Scott's election to rescind acted for Scott aa 
well as for Marsh and LeFever. Since thai 
election Mr. Parker could not, therefore, con- 
sistently represent Scott as his attorney, either 
in this litigation or in No. 641» in which SooU 
has submitted a motion to dismiss. 

See opinion in preceding case. 

The motion ana afiQdavit are as follows : 

And now comes James Scott, by Edward J. 
Hill, his attorney, and brings here a transcript 
of the record to which the said plaintiffs in er- 
ror above named have caused the writ of error 
issued from this court herein to be directed, to- 
gether with a copy of the writ ; and thereby 
shows that he is a material and naoesMnr party 
of record to this cause, and therefore asks that 
he have leave to file said transcript of record, 
and be made a partv plaintiff in error hNein ; 
and that said cause oe docketed, and that his 
appearance may be entered herein ; and that 
the said writ of error be dismissed for want of 
Jurisdiction apparent on the face of the record, 
or for such otner or further order in the prem- 
ises as may be Just and proper. 

Dated Februaiy 28, 1887. 

James Scott, 
By Bdward J. Hill, his attonegr. 

Mr. Edward 9. Hill, for James Scott: 

The decrees of the Circuit Court of Calhoun 
County, as affirmed, amended, and approved 
by the Supreme Court of Michigan, are against 
three defendants; viz^ Elon A. Marsh, Minard 
LeFever, and James Scott; all three, therefore, 
are necessary parties plaintiff in error. 

Simpson v. Qredetf, 87 U. & 20 Wall 162 
(22: 888). 

The writ may be amended. 

Ptofrton V. YmodaU, 06 U. 8. 204 (24: 480); 
§ 1006, R 8. 

A glance at the decree of the Circuit Court 
of Calhoun County, Michigan, of date October 
81, 1886, and to the subsequent orders and de- 
crees in this record, is sufficient to show that 
no federal question waa decided. The contract 
established bv these proceedings made by 
Marsh with Nichols, Shepard & Co., was for 
an irrevocable license to make, use and vend 
his device — a right to place it upon all en^es 
of their manufacture, without royalty. This 
contract was made before any patent was ob- 
tained, and is entirely outside the patent laws, 
therefore, all rights flowing from it, and all 
remedies relating to it are exclusively within 
the purview of we Jurisdiction of the state tri- 
bunals, as the parties to It are dtiiens of the 
same State. 

Wilson V. SandfcTd^ 61 U. a 10 How. 09 (18: 
844); BloomtT v. MeQumean, 66 U. 8. 14 How. 
649, 660 a4: 687); HarUU v. TOghman, 00 U. 
S. 647 (26: 867) ; EiU v. Whiic^mb, 1 Holmes 
817 ; Burr v. Qregory, 2 Paine, 426 : I^rrii ▼. 
LitikfiM, 17 Blateh. 272; Florence 8. MaMm 
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€h. ▼. &noer MfQ. Co, B Blatcbf . 118; Brooke y. 
^oOeii, 8 McLean, 628 ; JfemUh y. Calvert, 2 
Robb. 811; 1 W. & M. 84. 

Bills to enf oroe contracts relating to patents 
have been sostalned by the courts of Connecti- 
cut and Massadiusetts. 

QnUn Y. Traey, 84 Conn. 826 ; Bonwrby y. 
Buntin, 118 Mass. 279; Binnev y. Annan, 107 
Mass. 94; 3ly y, McKay, 19 Allen, 828. 

In HarteUY. TUghman, Mr, JusUee Miller 
savs, in speakine of the parol license there : 
"If cither party disregards it, it can be spedflc- 
aily enforced against him, or damages can be 
recovered for its violation.*' 

To maintain such a writ it must appear that 
a federal question was in fact dedd^ or that 
its. decision was necessarily inYolved In the 
Judgment or decree rendered. 

&Uing V. Lersner, 01 U. 8. 694 (28 : 866). 

A modon to dismiss may be made in advance 
of the return of the writ in such a case as this. 

aark Y. Haneoek, 94 U. 8. 498 (24 : 146). 

Therefore we ask to be made a party, etc., 
and that the writ of error herein returnable to 
the next term of this court be dismissed for 
want of jurisdiction, apparent on the face of 
the record. 

Mestn, R. A, Parker and Don M. Dick- 
inson, for plaintifls in error: 

As the wnt of error could only be taken by 
those parties subject to the jurisdiction of the 
court of last resort of that State, we submit 
that it could only have been taJ^en by Mar^ 
and Le Fever, and that the proceedings in the 
Michigan Court amount to a severance. This 
must be so, because it appears on Uie record 
that Scott could not take out a writ of error 
from this court to the Supreme Court of Mich- 
igan. The case of Simp$on v. OreeUy, 87 U. 
6. 20 Wall. 152 (22 : 888) states that an equiva- 
lent to a formal severance is sufQdent. We 
have no objection, however, to James Scott be- 
ing made a party by an amendment to the vnit 
of error, ff this court should think it necessary. 

There can be no question but that an action 
brought in the state court subsequent to an 
action in a federal court between the same par- 
ties, involving the same issue, and which un- 
dertakes to restrain the proisecution of the 
suit in the federal court, involves a federal 
question. 

McKSm ▼. Voorhin, 11 U. 8. 7 Cranch. 279 «: 
842); Freeman ▼. Bawe, 66U. a 84 How. 460 
(16 : 749). 

The real point therefore is, win the federal 
court protect its prior jurisdiction over a liti- 

Sint and subject matter from interference 1^ 
e state court ? 

Clearly it will do so, even if, by the subse- 
quent smt in the state court, a new defense is 
sought to be availed of when the party was not 
deprived of it in ttie federal court by fraud. 

See -^w^w Y. Palmer, 107 U. 8. 8 (27: 846). 

In Bimock v. Biet)ere Copper Co, 117 U. B. 
669 (29: 994) it was held that one having in his 
hands a good defense, and n<)t having pre- 
sented it when, if ever, he intended to rely up- 
on it as a defense, cannot afterwards set it up 
in another case. 

Clearly in this case there was an attempt to 
set up and enforce a defense which defendant 
might have had, and which it did have in the 
federal court, but which for some reason it has 
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not relied upon there, and therefore it has at- 
tempted to deprive this court of its jurisdiction 
over the matter. 

Mr. CkUf Justice Waite delivered the opin- 
ion of tiie court: 

Thii motion U denied. Although the suit 
was brought against Marsh, LeFever and Scott, 
Marsh and LeFever alone answered the bill, 
and the decree was taken pro covfeseo against 
Scott. Marsh and LeFever alone appealed from 
the Circuit Court of the County to the Supreme 
Court of the State, and from the decree in that 
court they alone obtained the allowance of "a 
writ of error to this court. To such a writ 
Scott cannot make himself a party against the 
objection of Marsh and LeFever, so as to con- 
trol the case in this court. 

TruQ copy. Test: 

James H. MoKenney, Clerk, Sap. Court, U. 8b 
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CITY OP BAST ST. LOUIS, Plff. in Err., [600] 

UNITED STATES, ex rel, "Bu Amy & Ca 

(See 8. 0. **£cut SL Ixntis v. Amy,** Reporter's ed 

600-006.) 

Municipal bonds — cJiarter of East St. Louie^ 
effect on, of Conetitution of lllinoie of 1870^ 
limitation of porjoer to tax, reinoted — manda* 
mus to compel levy en masse to meet judgment, 

L The Constltation of lUinols of 1870 removed 
from the charter of the City of Bast St. Louis the 
limitation upon the power of the oounoil to tax for 
the payment of any bonded indebtedness whloh 
might thereafter be incurred* and nve authority 
to levy and collect enough to meet the intereatasit 
feU due, and the principal within twenty years. 

2, The constitutional obligation to levy and col- 
lect the tax is one that can oe enforced by tnamfo- 
mus after judgment caused by a neglect to meet its 
requirements; and where there is a large nocumu- 
lanon of debt, which should have been paid in in- 
stallments, the court may order a single levy to 
meet the entire judgment. 

[No. 1151.1 
Submitted Jon.7, 1887, Bedded March 14, JS'<f7. 

rl EKKORto the Circuit Court of the United 
States for the Southern District of Illinois. 
AJ^rmed, 

The history and facts of the case appear in 
the opinion of the court. 

Mr. Charles W. Thomast for plaintiff In 
ertor: 

Mandamui is never awarded unless there is a 
clear and spedflc leml ri^ht to he enforced 
against one, burdens with a corresponding 
c^r and specific legal dutv. 

Supervisore v. U, 8. 86 IT. 8. 18 WalL 71 (21: 
771); OilL Mun. Corp. § 666. 

The most that can be claimed is that the coun- 
cil was required to levy an annual tax sufficient 
to pay Uie interest as it ^crued, and to provide 
a singing fund wherewith to pay the bonds 
within twenty years. This was a periodical 
duty, the time of the performance of which 
was an essential element of its character; and a 
failure to perform it as required does not create 
another duty; to wit, one to levy a tax enmasm 
to meet the deficiencies of twenty years. This 
latter is not the clear and specific legal duty 
which it is claimed the Constitution imposes. 

But the couAtitutiona] provision to provlds 
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for tbe collection of a direct annual tax at the 
time a debt is created is not a command to levy 
a tax*^ and «v neeemtate rei can have no sucn 
construction. It cannot be held to be a then 
present levv for each of the succeeding twenty 
years, for this would pro ianto dislocate the 
whole revenue system of the State as created 
by the Constitution itself. Nor does it require 
an annual levy in each year as it arrives, be- 
cause it is a present duty and not a future one 
that is imposed. It is conseouently not a re- 
quirement to levy a tax, but refers to some other 
proceeding. 

State Constitutions, whenever a question 
arises as to whether they limit or grant pow^, 
are universally construed to be limitations, and 
not grants. 

Cooley, Const Linou 178. 

A specific charter limitation placed upon tax- 
ation is notabro^ted byany eenend enactment 
of the charter claimed for this constitutional 
provision. 

Weber v. Traubel, 95 HL 427; State v. Maptn', 
23 La. Ann. 898; Supertneore v. U, 8, supra. 

It having been held that the three mOl tax 
permitted oy the charter of East St. Louis is an 
express limitation upon its taxing power for the 
purpose of paying its bonded aebt (Bast 8t, 
Lauia v. Zebl^/, llO U. S. 821 (28:162); Weber y. 
Traubel, 95 111. 427), ihe relators took their 
bonds with full notice that a special fund was 
provided for their paj^ment, ana they contracted 
to look to and be satisfied with that fund. 

Mr, Qeorge A* Sanders, for defendant in 
error: 

Mandamus is the only remedy to compel a 
municipal corporation to levy a tax to pay a 
judgment against it. 

Louisiana v. Police Jury, 111 U. 8. 716 (28: 
574); U. S, V. yew Orleans, 98 U. 8. 881 (25: 
225); U. S. V. F^rt Scott, 99 U. S. 152 (25:848); 
Knox County v, Aspintoall, 65 U. S. 24 How. 
876 (16:785); Von Hoffman y, Quinq/, 71 U. 8. 4 
'WbXL 535 (18:408); Co. qf Cass v. Johnston, 95 
U. S. 860 (24:416); Benbow v. lotoa City, 74 U. 
8. 7 WalL 818 (19:79); Wood, Mandamus, 28, 
25. 

The recitals of the section of the Constitation 
and the ordinance on the bonds became a part 
of the contract between the Citj and the hold- 
ers of the coupons and bonds that entered into 
the judgment, and the plaintifiF in error is bound 
by them in this proceeding. 

Murray y. ChttrUston, ^ CT. 8. 446 (24:768): 
Louisiana v. Police Jury, supra; Hurd, R 8. of 
HI. p. 68. % 10; Const. 1870. art. 9: Law y. Piso- 
pU,Wl HI 885; Pl8ndtet(m Co. v. Amy, 80 U. 8. 
18 WalL 805 (20:580); Van Bastrup v. Madison 
City, 68 U. 8. 1 Wall. 291 (17:588). 

The power to issue the bonds in controversy, 
and make provisions for the payment of the 
principal and interest thereon is found in section 
12 of article 9 of the Constitution of 1870, and 
Ordinance No. 800, cited in and printed on the 
bonds; and the defendant in error cannot be 
limited in the collection of its judgment ob- 
tained on coupons from such bonds to any lim- 
iting sections of the city charter. 

U, 8,Y. Baltimore d: 0, B, B.Oo,QiV, 8. 17 
Wall. 322 (21:597); Tennessee v. 8need, 96 U. 8. 
69 (24 :610); Police Jury v. Slirevepart. 5 La. Ann. 
<561; Dill. Mun. Corp. 75, and citations; People 
V. Afo7'ris, 18 Wenu. 325; Louisiana v. Pmee 
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Jury, supra; U. 8. v. Eo>ward Oo. 2 Fed. Rep. 1. 

The (jODstitution of 1870 abrogated and an- 
nulled all limitations of the tanng power ol 
the dty charter, inconsistent with its terms. 

Ang. & Ames, Corp. 11th ed. 885, 886; U. 3. 
Y. Baltimore d 0. A B, Co. supra; Cooley, 
Const lim. 285; R B.O0.Y. MeCiure, 77 U. 8. 
10 Wall. 511 (19:997); /Ve>pto v. Minris, 18 Wend. 
825: 8taU Bank v. Knoop, 57 U. 8. 16 How. 869 
(14:997); Dill. Mun. Corp. 75; Const 1870, art 
9, g 10; Hurd. R. 8. 111. 1885, p. 68; Hampshire 
V. ^hinklin, 16 Mass. 76; Marietta v. Fearing, 
4 Ohio, 427; Biehland v. Lawenee, 12 Dl. 1; 
Berlin v. Qorham, 84 N. H. 266, 275. 

The authority possessed by a municipal cor> 
poratlon to create a debt and issue bonds ther»> 
for includes the power to levy a tax for their 
payment 

Pierce, R R 98; Seybert v. Pittsburg, 68 U. 
8. 1 Wall 272 07:553); U. 8 v. Ifew Orleans^ 
supra; LowOl v. Boston, 111 Mass. 460; State, 
esB ret. Hasbrouck, y, Milwaukee, 25 Wis. 122: 
LoanAsso. v. Topeka, Q7U. 8. 20 WalL 655-66(1 
@d:455-460); Syde Park v. IngaUs, 87 lU. 18: 
Townqf Concord v. Savings Bank, 92 U. 8. 629 
(28:680); Commonwealth ▼. Allegheny Cb. 87Pa« 
277. 

Ifr.aA^JiMf^Walte delivered the opi» 1601] 
ion of the court: 

This is a proceeding hj mandamus U) require 
the mayor and coundl of the City of East St 
Louis to levy a tax to pay a judgment against 
the City for $86,495.28 rendered by the Circuit 
Court of the United States for the Southern 
District of Illinois, in favor of H. Amy & Com- 
pany, on the 22d of August, 1885. The facts 
are as follows: 

By the charter of the City, which went into 
effect March 26, 1869, the dty oouncU was given 
authority to bprrow money on the credit of the 
dij to an amount not exceeding $100,000. 
and to issue bonds therefor, but the power of 
special taxation to pay interest and provide a 
sinking fund was'limited to * three nulls on the 
dollar, upon each annual assenment made for 
genoal purposes." 

The Constitution of nUnois which took effect 
Augusts, 1870. contains this provision: 

Art IX, section 12. "No county, city, town- 
ship, school district, or other municipal corpo> 
radon shaU be allowed to become indebted bi 
any manner or for any purpose to an amount, 
including existing indebtedness, in the aggre- 
gate exceeding 5 per centum on the value oithe 
taxable propoty therein, to be ascertained by 
the last assessment for state and county taxes, 
previous to the incurring of such indebtedness. 
Any county, dty, school district, or other mu- 
nicrpal corporation, incurring any indebtedness 
as aioresaia, shall before, or at the time of doins 
so, provide for the collection of a direct annuiu 
tax sufQdent to pay the interest on such a debt 
as it falls due, and also to pay and discharge 
the prindpal thereof within twenty vears frcSi 
the time of contracting the same. • * •*> 

With this in force me dtv counoQ of East [60S] 
St Louis passed three ordinances to borrow 
money and issue bonds therefor. In each ordi- 
nance provision was made for the levy and 
collection of a spedal annual tax suffldent to 
meet the interest and the prindpal as they re* 
spectively fell due. The Judgment in favor of 
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Amy A Co. was for interest on these issues of 
bonds, and the principal of one bond which 
had become due. The controversy in this pro- 
ceeding is as to the amount of tax the council 
ii authorized to levy for the payment of this 
judgment. The three mills tax provided for 
in tne charter has been regularly levied and 
collected, and the City claims this to be the ex- 
tent of its corporate power in that behalf. The 
court, however, was of opinion that, for all 
bonded indebtedness incurred after the Consti- 
tution of 1870 went into effect, it was the duty 
of the City to levy and collect a direct annual 
tax sufficient to pay both the interest and the 

Srindpal as it fell clue; and as this had not been 
one, an order was made requiring the levy and 
collection of '*a special tax upon all taxable 
property of said City for the year 1886 sufficient 
in amount to pay" the judgment in full. To 
.reverse that order this writ of error was 
brought 

The points presented for decision are: 1, 
whether the Constitution of 1870 abrogated that 
part of the charter which limited the power of 
the City to tax for the payment of its bonded 
debt incurred after that Constitution went into 
effect; and 2, if it did, whether the court could 
"compel a levy en masge to pay the whole debt 
and interest, when the Constitution only re- 
quired the council to provide for the collection 
of an annual tax to imy the interest as it falls 
due and the principal within twenty years." 

In our opinion the Constitution removed from 
the charter the limitation upon the power of the 
council to tax for the payment of any bonded 
indebtedness which micrht thpreafler be in- 
curred, and gave authority to levy and collect 
enough to meet the interest as it fell due, and 
the principal within twenty years. It gave no 
new power to incur a dent. That had been 
ffiven bv the charter itself, to the extent of 
$100,000. There is here no question as to a 
limitation of this power by the provision that 
[603J Hie bonded debt snail not exceed in the agm- 
gate 5 per centum on the value of the tax3)le 
proper^, for no excess of issue has been sug- 
gested. 

The principle on which this decision rests is 
the same as tnat acted on in Neal v. Ddaxoare, 
108 U. S. 870 [26: 667], where this court held 
that the Fifteenth Amendment of the Constitu- 
tion of the United States, of itself, and without 
any action bv the State, rendered inoperative a 
provision of the Constitution of Delaware, 
which limited the risrht of suffrage to the white 
race, and this accorded with the opinion of the 
Supreme Court of the State in the same case. 

Undoubtedly a State Constitution is in a sense 
a limitation on the powers of the State Govern- 
ment. It is the act of the people establishing 
the fundamental law for their own government 
as members of a political community, known 
as a State of the United States, and it fixes the 
powers of that government. But this does not 
Imply that the people cannot in such a funda- 
menud law regulate as they please the powers 
of the political subdivisions or municipal cor- 
porations of the State. Such a regulation, if 
made, would operate as a limitation on the 
legislative power of the State Government over 
the subject, but it would form part of the 
fundamental law of the locality to which it ap- 
plied. 
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In this case the Constitution limited the power 
of the Legislature of Illinois in respect to the 
grant of authority to municipal corporations io 
incur debts, but it declared in express terms 
that if a debt was incurred under such authority 
the corporation should provide for its payment 
by the levy and collection of a direct annual 
tax sufficient for that purpose. Under this pro- 
vision of the Constitution, no municipal cor- 
poration could incur a debt without legislative 
authority, express or implied; but the grant of 
authority carried with it the constitutional obli- 
c:ation to levy and collect a sufficient annual 
tax to pay the interest as it matured and the 
principal within twenty years. This'provision 
for the tax was written by the Constitution 
into every law passed thereafter by the Legis- 
lature allowing a debt to be incurred; and, in 
our opinion, it took the place in existing laws 
of all provisions for taxation to pay debts 
thereafter incurred under old authority which 
were inconsistent with its requ'rements. It 1^1141 
was made by the people a part of the f unda- i'^''*J 
mental law of the state that every debt incurred 
thereafter by a municipal corporation, under 
the authority of law, should carry with it the 
constitutional obligation of the municipality to 
levy and collect allthe necessary taxes required 
for its payment 

It only remains to consider the objection that 
a tax cannot now be levied sufficient in amount 
to pay the entire judgment at once. The judg- 
ment is for interest in arrear and a small 
amount of principal. The law required a tax 
to be levied annually sufficient to pay all inter- 
est as it accrued and the principal when due. 
This was neglected, and consequently there is 
now a large accumulation of a deot which 
ought to hove been paid in installments. Thus 
far the inhabitants have been allowed to escape 
taxation at the times it ought to have been laid, 
and to which tiiey were under constitutional 
obligations to submit. The accumulation of 
the debt was caused by their own neglect as 
members of the political community which had 
incurred the obligation. Such being the case, 
we see no reason why it was not in the power 
of the court to order a single levy to meet the 
entire judgment which was all for past due 
obligations. Whether such a tax woiild be so 
oppressive as to make it proper not to have it 
all collected at one time was a question resting 
in the sound discretion of the court in ordering 
the collection. There is nothing here to show 
that Uiere ought to have been a division. 

The constitutional obligation of the City was 
not fully met by providing, when the debt was 
incurrea, for the levy and collection of the 
necessary tax. It required as well the actual 
levy and collection when needed to pay the 
debt. This is an obligation that can be en- 
forced by mandamui after judgment caused by 
a negleci to meet its requirements. 

We see nothing in Weber y. Trauhel, 05 III 
427, to the contrary of what is here decided. 
In that case there was no question of power to 
levy a tax beyond the one per cent allowed by 
the charter to pay debts incurred under the 
authority of law after the Constitution of 1870, 
and for the payment of which by means of 
taxation provision had been made as specially 
required by that Constitution. The precise [605] 
point there determined was that the three mills 
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tax provided br the charter for ibe pajment of 
the Dcmded delit. uid Uie one mill tax for the 
"Ubmry E^d," uoder the Act of 1874, were 



_o meet the rcquiromenla of the Constitutioa in 
Iti reKUlatioD of tbe conduct of municipal cor- 
poraUons in sucb matlen. This U at&z which 
the Corporatiw under the operation of the 
CoDsUtution contracted with the iMndlioklen to 
levy and cdlect to meet Its iiaUlities on tlte 
booda, and It b not i]ece»aril]r limited to the 
tliree milU or the 1 percent of ihe charter. 



U. S. 331 [38: 163]. There the question waa 
wbeiber the court could compel the City to set 

Stirt anj more than three out of the ten mills 
arter tax to pay the bonded debt, and we 
held that it could doL No point was made as 
to the power of Ibe City to levy more than a 
ten mUutai, audit did not appear Ibatthedebt 
then in question was Incurred af ler the Conatl- 
tution of 1670. 
Judgment afflrtiud. 
True oop;. Test; 

Jamea H. If oKeiuieT. Clerk, Bop. Court, U. B. 



[606] DOLORES DEL MORAL t GONZALES, 
AUQUSTIN GONZALES, JUAN MAN- 
UAL GONZALES, Bt iu, Plff*. *» JBrr., 

BDWARD ROSS Ann INTERNATIONAL 
A GREAT NORTHERN RAILROAD 
COMPANY. 

(Bee B. a Beporteg^ ed. MB-OU 

Mtniean ffrantt— action of trapatt fa try titU 
to land — l«stlmonlo eittnding titU to Juan 
OontaUt, adnut*it)U in midenee-^numtrow* 
tlgectiont eoimderei and hdd intuSleUnt — 
regviarity tfoffleLii aett, premme d vaiter 
o/fMfeitvrt, 



leiniended b; ihegraoL 

^ t-nJii. 

diiDeI>y Dim odIt aa oommlariaDfT tU faeUt. 

4.That InlHU tJiefltataot CoabuUBUid tfaede- 
partment ol ModoIovb exteniled eaatwardlr ax 
nr u the River Nueoet, at least, and inoluded 
tlie premlsee tn queetlon. 

t.TliBt the mere date ol the UMimonie !■ not Buf- 
' It UDder the olnmnutanoes to make It In- 



raiid, 



.. . -^ poMewloii. Iwd expired 

prior to eald data, eapeelallr aa the law ma 
tee deltvery of pow o Mton after tbe etobt 
"■- — * round of forfeiture v)iMb 






(roTemment mlKtit walre bf aeoept lin and ac- 
^ulcaoln^ In the oommlarinner'* aiMa. 

T.TnatTio f rtTurn ir nriTnr irnnnrnrmiij In liiii i 
""■ "■-"■* extended In poansalon, power and 
wing given to the oommlnJOQer to 
extend it bf tbe grant llaeK. 



Lulborlty being given 

axtend it bv tbe grant 

t. That an obleotloo to tbe CesMmonlo beoauge 



n oo stamped paper doea not go to lU vr- 

lldlt;, and that lie eieoutlon was suffiolenUy 

9.l[1iat the tMfmomo was ndDoieat In form; tliat 
tt oODlaloed all tbe requlalteB nnfirmarr to in- 
Tcst Oonialea with title In Hie land delivered to 
him; and that tbe dfsor^tlon of the land was 



ta That ob}eoUOD9 based on thealltyed Don rullUl- 
ment of Die ooDdlUoni of the giant, tbe ab- 
■enoe of a protoooLoc matrtz.ot tlieoonoeadoa 
or taflfnonlo from the arohlvea of tbe land-ot- 
floe, and tbe failure to record the leitMionla In 
the proper oountr within the proper Ume. oao 
only be let up t>r war of detenee, and not as ob- 
jections M tbe admlMlOD of the idelntUb' on- 



, , — be aTBlled of br a 

private pemn, tt can only be after he hm 
ahown Mine right to tbe land in hlouelf derived 
from tbe soveralsnt; of the aoiL 

U-Tliat tbe laws Mnxaa. prior to the adopUon 
of tbe Oonetttuthm of IBM, did not r«qulrethat 
atltleibould be registered In tbe oountr,or de- 
pcaltad among the aroblvea of theland^olDoe. 
(ogive tt validitr. 

Ul That tt cannot be aanimed etther that tbe 
plalntlffi' munlmenta of title were not on Ole 
among the aroblvee of tbe lanJ-olBce, or that 
tbe taxes on tbe landa have not been paid, or 
that GoDialee and those claiming under him did 
not continue In poaaoslon of the land after pos- 
tearion was delivered to Urn by the oommls- 
BloDer In IKH. 

11. That all lavoruble preaumptloaa will be made 
against llio forfeiture of tbe grant. 

IS, Tbat the acts of a public olBoer Id the discharge 
of B public duty ara presumed regular. 

18. That on tlie whole Ibis oourt la of opinion that 
tbe oommlsstoner had authority to extend tbe 
title in question, or, at least, Hiat his onoial 
acts were acqii leaccd in by the government, and 
are to be couitldcrod as valid. 



The history, facli and case appear tn the 
opinion of the court 

Mr. H, E.Bnjntard, for plalntifbinenDr; 

The ttriimonio at poMadon tendered wm 
complete evidence of the final title; and when 
iaeued gave to the grantee, Juan Gonzalea, the 
ancestor of plaintiffs, a Pj^rtect title; and it must 
be preoimed that the otnoer extetuUng the title 
acted within bla authority, and Ihat all acts 
done prior to his weie legnlarly and l^ally 
done. 

ITunnieutf V. Autoft,103U. 8.859(36:117); 
F. a T. ^rrwto»(to,e Pet. 81 D. 8.T29, 780 (8: Ml); 
U. 8.Y. Peralta. 60 U. 8. IfiHow. 348(16: (178), 
U. 8. V. Olarkt, 88 tJ. 8. 8 Pet. 488 (8: 1001); 
Eaneoek v. MeSinntv, 7 Tex. 443; 2fie/iet»n t. 
aorton, as Tex. 47; Jtnkint v. Chami«r$, 9 Tex. 
167; Eanriek v, Jacittm, 65 Tex. 17. 

Teitimontoi of public acts done under the 
former government are receivable ae evidence 
in all respects as originals. 

Ilemdon t. OaHano, 7 Tex. 883. 

The petition and concesaioa reodved in evi- 
dence upon the trial without objection, taken 
with the tettimonio, showed a perfect legal title 
U> tbe land and completely segregated ue land 
described therein from the public domain. 
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Graham r,U.S.n U. 8. 4 Wall. 261 (18: 
633): ffunnieut t. Pepton, ntpra; Malarin y. 
U. a. 68 U. 8. 1 Widl. 280 (17: 695); Hancock 
▼. McKinnev, tupra. 

The Jurioicial possessioD. eridenced by the 
tcttimonio offered, when delivered to the gran- 
tee, Juan Gonzales, was an ascertainment of 
the boundaries of the land granted. It was 
executed by the proper officer of the govern- 
ment specially designated for that purpose, and 
had all the force and efficacy of a Juoicial de- 
termination or judgment. 

IT. 8. V. Pico, 72 U. S. 6 Wall. 686 (18: 605). 

The ancestor having been put in actual pos- 
session, it is presumed that he remained in pos- 
session during his life, and that his heirs as- 
sumed and continued his possession until the 
contraiy is shown. Construcdve possession, 
which follows every formal legal title,, is all 
that is necessary; and one's title to land in law 
draws to it the possession which remains with 
the owner of tne fee, until some hostile act 
amounting in law to an act of ouster destroys 
the character of his and their possession. 

Murphy v. TFWefor, 58 Tex. 236. 

The reasons stated in the third objection are 
all matters of defense. The officer having act- 
ed, it will bepresumcd that he acted withm his 
authority. This has been the presumption al- 
ways indulged in, in Texas concerning the va- 
lidity of the acts of the officers of the former 
government. Besides, the authority of Fortu- 
nate Soto was proven upon the trial. 

Bdnrick y: Jackson, M Tex. 17, 27; Hancock 
▼. McKinney, 7 Tex. 884; RuU v. Cliambcn, 15 
Tex. 590; Hatch v. Dunn, 11 Te.x. 717, 718; 
HolUman v. Pcehlc9, 1 Tex. 709. 

The constitutional article in objection fif- 
teenth is prematurely invoked, from the fact 
that the law, at the stage of the trial when this 
Ustimonio was offered, presumed due and legal 
archiving of the title, and that the protocol or 
matrix was in the general land-office, and the 
testimonio was duly recorded. The defendants 
must refute this by proof before they can call to 
their aid the judiciai sentence contained in the 
thirteenth article of the present Constitution of 
Texas. That article, were it thnely to consider 
it, would be found in conflict with the C!onsti- 
tution of the United States, because it impairs 
the obligation of contracts. 

EdwardM v. Kearzey, 96 U. S. 595, 608 (24: 
798, 797); White ▼. Hart, 80 U. S. 18 WalL 646, 
651 (20: 685. 687); Ourran v. Arkan$a$, 56 U. 
8. 15 How. 804 (14: lOS); Boyee t. Tabb, 86 U. 
8. 18 WaU. 548 (21: 757); TFottsr v. Whitehead, 
88 U. 8. 16 Wall. 814 (21: 857); Oooley, Const. 
Lim. 288. 

Meetre. C. W. Oir^en and Bethel Coop- 
wood* for defendants in error: 

The instrument offered was therefore void for 
want of authority, and was properly rejected 
by the oourt 

Buyck V. U. 8. 40 U. 8. 15 Pet 215 (10: 715); 
aUara v. U. 8. Id. 275 (10: 787); U. 8. v. Vet- 
espine. Id. 226 (10: 719); U. 8, v. Wigoins. 89 
U. S. 14 Pet. 884 (10: 481); U. 8. v. Kingeley, 
87 U. 8. 12 Pet 476 (9: 1168); Hancock v. Mc- 
Kinney, 1 Tex. 447-459; Paschal v. Perez, 7 
Tex. 866; Edwards v. James, 7 Tex. 872; Afc- 
Mullen v. HiHige, 5 Tex. 79; Hosner v. De Young, 
1 Tex. 769-770; HoUiman v. PeeUes, 1 Tex. 702. 

This concession was the same charRcter of 
SOS 



Kint as those in Louisiana and Florida, which 
ve so often been passed upon by this court, 
and have been held to pass no interests, either 
legal or eauitable, in the land, and to be *'a 
naked autnority or permission and nothing 
more. 

Fremont v. U. 8. 58 U. 8. 17 How. 555 (15: 
245); DeVilemont y. U. 8. 54 U. 8. 18 How. 
266 (14: 189). 

The presumption that officers have done their 
duty cannot suppljr proof of a substantive fact, 
and such presumptions are inadmissible, where 
the act of an officer appears to be in violation 
of the well ascertained law of the land. 

U. 8. V. Ross, 92 U. 8. 281 (28; 707); HoUi- 
man V. Peebles, 1 Tex. 699; 8toddard v. Cham- 
ftwv, 48 U. 8. 2 How. 818 [11: 2881: PoUds Lessee 
V. Wendai, 18 U. 8. 9 Cranch. 87 (8: 665). 

Mr. Justice Bradley delivered the opinion [^^] 
of the court: 

This is an action of trespass to try title, 
brought by the heirs of Juan Gk>nzales against 
the International and Great Northern Rail- 
road Company and their tenant in possession 
(Ross), to recover eleven leagues of land situate 
in Kinney County, Texas, adjoining the Rio 
Grande. The deiendants pleaded not ffuiltv, 
and title from the sovereignty of the soil. At 
the trial a jury was waived, and the court found 
the facts specially (which are set out in a bill 
of exceptions), and rendered judgment for the 
defendants. The judgment is based upon the 
failure of the plaintiffs to make out their title; 
and their failure to make title arose from the 
court's overruling and rejecting the testimony 
offered bv the plaintiffs as evidence of the ex- 
tension of title to their ancestor, Juan Gonzales. 

The court found and decided that the plaint- 
iff had shown an application for, and conces- 
sion of, eleven leagues of land in the name of 
Juan Gonzales, in the State of Coahuita and 
Texas, and gave the purport of the documents 
showing the same, beinff an exemplification of [608] 
the ori^nal in the archives of the Government 
of Coahuila, at Saltillo. These documents 
were in Spanish, accompanied bv a verified 
iranslation. They were exempliflea under date 
of August 20, 1874, and bad been duly recorded 
in the clerk^s office in the records of Kinney 
County on the 8th of February, 1878, as ap- 
peared by the clerk's certificate thereon. 

The application of Gonzales, as translated, 
was as follows, to wit: 

''To His Excel'cy : The citizen Juan Gfonzales, 
before Your Excel'y, with greatest respect, 
states: 

That in accordance with the provisions of 
the law of colonization of the State Tour Ex- 
cel'cy will please grant me the sale of eleven 
sitios of land of those vacant lands of the de- 
partment of Monclova and places by me desig- 
nated, promising to Introduce in them the 
number of stock required by the same law and 
payincT the value, delivering at once the fourth 
part olF the same and binding mvself to fulfill 
all requirements of the same law. Praying 
Your JBxcery will grant this petition as re- 
quested, will receive grace and justice. 

"Juan (Jonzales." 

The grant, bearing dat3 Leona Vicario, Oc- 
tober 16, 1832, was attached to the application, 
and was In the name of the Governor in thi 
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Qsnal form, and» as trvnslated, was as follows: ' 
" In accordance to article 18 of the new law 
of colonization enacted by the honorable Con- 
gress of the State, April 28, 1882, 1 grant the 
sale to petitioner of the eleven sitios of land 
pmyed for at the place designated by him, pro- 
vided that they shall be all In one tract and not 
under any title belonging to any corporation 
or person whatsoever. 

" The commissioner for the division of lands 
in the enterprise to which corresponds the one 
which petitioner solicits, and in his default, or 
in case there is none, or not being engaged in 
any other enterprise, the alcalde 1st, or the only 
one acting of the respective municipality or the 
nearest one, complymg with order given in the 
matter, will place him in possession of the said 
ntto8, and will extend the corresponding title 
to the same, first classifying the quality of said 
lands , so as to be able to state the amount to 
be paid the State, which payment must first be 
paid by tiie interested party in the manner and 
terms specified in the Inst part of said article 
18, making the payment at once as provided 
by this article, in the treasury of the State, re- 
ceipt of which he will present to the secretary, 
so that the secretary, upon sight of it, wiU 
proceed to give interested party copy of his 
petition, with which he will go to the commis- 
sioner and have its requirements complied with. 

EoA T MuBQUiz. (One rubric.) 
Sahttaoo Del Vallb, Secretary, (One 
rubric.)" 

The court next found as follows: 

"Second. That Fortunalo Soto was duly 
appointed by the proper authority of the State 
01 CoahuUa and Texas, as commissioner to ex- 
tend titles in the Colony contracted for by 
Juan Carlos Beales and Diego Grant. That 
his commission of authority was dated March 
18, 1834, and was signed by Francisco Yidan- 
n'y y allestefior. the then (Governor of the State 
of Coahuila and Texas, and by J. Mijuel Fal- 
con, the then Secretary of State of Coahuila 
and Texas. 

" Third. The plaintiffs are the legal heirs 
of Juan Gk}nzale8, the beneficiary ana grantee 
of the concession referred to in decision num- 
ber one, above set forth. 

'' Fourth. That defendants are In possession 
of the land described in plalntifTs petition. 

" Fifth. That the boundaries of the colony 
contracted for by Juan Carlos Beales and Diego 
Grant are shown by the following • • • con- 
tract of colonization entered into with the citi- 
zen Diego Grant and D'n Juan Carlos Beales 
as empreearias to introduce 800 families in the 
vacant lands of the State.* 

The contract referred to between the (Gov- 
ernment of Coahuila and Texas and Juan Car- 
los Beales and Diego Grant, is then set out in 
full, the application bearing date October 6, 
1882, and the concession October 9, 1882. It 
included, first, a grant for the whole territory 
lying between the Rip Grande and Nueces Riv- 
ers, and bounded south by the State of Tamau- 
Upas, and north by the 29th parallel of latitude; 
secondly, a grant of a tract formerly granted to 
Woodbury and Vehlein, and subject to their 
right to colonize 200 families, embracing a ter- 
ritory over 200 miles in len^, bounded north 
by the82d parallel of latitude, south by the old 
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road leading from Rio Grande to Bexar, west 
by the lOOtn degree of west longitude, and east 
by other grants in the interior of TesAs. The 
first tract admins the southwest comer of the 
second; and Kinnev County, in wUch the lands 
in question are dtuated lies in the angle be* 
tween the two tracts, but outside of both. The 
9th article of the concession to Beales and Grant 
has the following provision'. "This Colony ^all 
be regulated and Uieir landb divided by a com- 
missioner of the government, who in proper time 
vrill be appointed, and will discharge his duties 
in accordance with the laws and instructions 
that for said ofi9cials have been approved l^ 
the honorable Congress." 

The bill of exceptions then exhibits two maps 
given in evidence by the plaintifTs, certified py 
tbe Secretary of State of the United Statrts, one 
being a copy taken from Distumeirs map of 
the United Mexican States, published in 1847, 
and deposited with the Treaty of Guadalupe 
Hidalgo, 1848; the other showing the boundary 
line between the United States and Mexicx), as 
laid down in Melish's map published in 1818, 
and agreed to in the Treaty of January 12, 1828. 
These maps show that the Province of Texas 
did not then embrace any territory west of the 
river Nueces. 

In view of this evidence and the findings of 
the court thereon, the plaintiffs then offered in 
evidence a paper purporting to be a teHitnonio, 
with formal and sufiicient proof of its execu- 
tion, by which teeUmonio it appeared that in 
April, 1884, the possessory titie of the land in 
controversy was extended to Joan (Gonzales, 
the ancestor of the plaintiffs, by Fortunate 
Soto, commissioner for the State in the Colony 
of Rio Grande. This paper was in the Spanish 
langt^ge, and, together with the authentica- 
tions and translation thereof, had been recorded 
in the clerk's office of Kinney County on the 
21st of June, 1878, as appears by the clerk's 
certificate thereon. The following is a copy 
of the said document as translated, to wit: 

"In the Village of Dolores, State of CoahuOa, 
Texas, on the 18th day of the month of April, 
1884, I, the citizen Fortonato Soto, as com- 
missioner for the supr. government of the State 
in the Colony of the luo Grande, and in com- 
pliance with the contract (celebrated) (entered 
into) between said government and the citizen 
Juan Ck>nza]es, ana in accordance with the re- 
quirements and stipulations which the law pro- 
vides in this matter, I extend the present title, 
in the name of the ffovemment and in accord- 
ance with the provision in Its superior decree of 
the 16th of October, 1882, contained hi the 
aforesaid contract, to the citizen Juan Carlo 
Belles, as attorney of the said citizen Juan 
€k>nzales, which power of attorney he pre- 
sented, of the eleven iitioi of land to which 
said contract has reference, which said lands in 
their actual state I have classed as pasture 
lands, and which said boundaries are : (com- 
mencing from the place where the boundary 
line of the property of Dofia Dolores Soto cfe 
Beales forms an angle between south and west, 
a line will be drawn to the south prolonging 
in the same direction, which will there termii^ 
ate the said section at a distance of thirteen 
thousand seven hundred and fifty varus; from 
whence another line will be drawn in a risM 
angle, which, crossing the atrayo (creek) of rl- 
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edra Pinto, will haTe the length of twenty 
thousand varas; and from this point another 
Hue will be drawn towards the north parallel 
with the first and of the same length, and ends 
with another line to the east that, crossing the 
same arra;,<0 (creek), will extend up to the place 
c/L beginning; so that in all form and rieht he, 
the said dtizien Juan Qonzales, may at all times 
prove his rights to the said eleven siHoB of 
land, I went with his attorney, citizen Juan 
Carlos Beales, which, after being surveyed by 
the surveyor, C. Quillo Egerton, I put him in pos- 
session, and, taking him oy the right hand, and 
in the name of the supreme government of the 
State, walked him over the said eleven 9itio% of 
land, and caused him to perform all the otlier 
ceremonies, as provided by the laws in this case 
of real possession, being witnesses the citizens 
[612] Eduardo Little, Enrique Brown, and George 
Colwell, beside those of ni^ assistance, all ro- 
dents of the village, who for the validity of it, 
signed with me and the interested party, said 
day, month, and year, pledging himseu to re- 
place the proper paper with the seal that is re- 
auired. not having at present any of the seal in 
lis village nor its surroundings. 

POKTUNATO BOTO. 

Thob. H. F. 0*8. Addickb, DeAuMeneia, 
Thomas Pluhckbtt, De Aaistenda, 
Juan Cablos Bbalbb. 
Enriqub Bbowk. 
Eduakdo Ltttlb. 
Obobgb Oolwbll. 

'* The citizen, Fortunato Soto, Commissioner 
for the Supreme Gk}vemment of the State of 
Coahuila and Texas in this Colony, certify that 
the preceding UiHmonio is a litetal copy legal- 
ly taken from its original, which is of recora in 
the proper book of these archives, and in com- 

Slianoe with article 8 of the instructions of the 
5th of April, 1880, 1 give the present to the 
interested party as title, whicn is given on 
common paper, not having any of the proper 
seal, and for the validity of the same I signed 
it with the assisting witnesses in said vijQage 
the 18th of April, mi. 

Fortunato Soto. 

Thos. H. F. O'S. Addickb, 2)0 AitiiUnda. 

Thob. Sam. Plunckstt, be AMtitUnda.** 

To the introduction of this paper the defend- 
ants objected for the following reasons : 

1. It has not been proved and recorded ac- 
cording to law, and its registration was not au- 
thorized by law when it pretends to have been 
recorded. No protocol or matrix of it has been 
shown ever to nave been filed in the archives 
of the General Land-Office, and no such is or 
ever was an archive of such office ; no posses- 
sion of the land claimed by anyone holding un- 
der it has been shown ; no payment of taxes 
thereon by plaintiffs, or anyone for them, has 

[613] ^^^^ shown; no compliance with or fulfillment 
of the conditions of the law under which it 
purports to have been issued has been or at- 
tempted to be proved ; and if it ever bad any 
valiaity, it appears from the face thereof that 
it is such a claim as was never perfected, but 
wholly abandoned, and the land remitted to the 
public domain, and that it is a stale demand 
and void. 

2. It does not contain and is not based upon 
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anv executive grant, concession, or primitive 
title; nor docs it contain any petition or appli- 
cation of the pretended grantee for a conceanon 
or for a survey of the limd or the execution of 
final title of poesession, nor any order referring 
it to the empresario order of survey, surveyor li 
field notes, or other constituent element of an 
etpedienU of final title, nor apt words to ex* 
press a grant uf land from the estate by way of 
sale as required by law at its date ; but it pur- 
ports to be a kind of grant unknown to and 
not authorized by such law, and it appears 
therefrom that the same issued without author* 
ity of and against law. 

8. It purports to have been iosued by one un- 
known to the law, claiming to exercise the 
powers and perform the functions of an office 
not then existing, but the existence, powers, 
and Jurisdiction whereof had already been ro 
pealed, stvling himself commissioner of a col- 
on v not shown to have existed, and which, it is 
well known, never did exist ; and it is claimed 
to be'title embracing and relating to land situ- 
ated in Kinney County, ss averred in the peti- 
tion, which is well known to have been em- 
braced within'the Woodbury Colony district at 
the date it bears, for which Colony the person 
puiporting to have issued it was not, and does 
not by the terms of the instrument pretend to 
have been, a commissioner or officer. 

4. It appears therefrom that its matrix or 
protocol, II it is in fact a testimanio of such, 
contained no executive concession or petition 
for such ; no petition or application for a sur- 
vey of the land, nor for the execution of final 
title ; no reference to the empmamo order of 
survey nor surveyor's field notes, and no one 
of the requisite antecedent steps, papers, docu- 
ments, or acts entering into and forming the 
espedients of a valid final Utle or grant under 
the law in force when and where it purports to 
have been issued ; none of which can be estab- 
lished by parol. 

5. It does not express any consideration paid, 
or to be paid, or conditions to be performed or 
required by law. 

o. It purports to have been executed pursu- 
ant to a contract stated to have been ratified 
with the executive, while the only one so to be 
ratified was that of an empresario, 

7. It pretends to be an absolute grant in fee, 
which was not authorized or* contemplated by 
the law. 

8. If ilie contract it refers to was an execu- 
tive concession bv way of sale, this instrument 
shows it to have been forfeited under the law, 
and constituUng no authority for the execution 
of this paper on the 18th of April, 1884. 

9. It nas vices before the law, and is defect- 
ive in manner and form, using bad grammar, 
awkward construction, and a form and style 
diverse from the usual general practice, and 
contains unaccustomed clauses without any 
reason therefor. 

10. It is not written upon sealed or stamped 
paper, as required by law, nor upon paper vali- 
dated by the proper offices of the municipality 
or any other ; and its execution has not been 
proved, and no attempt has been made to show 
that the persons purporting to have signed it 
did so when and where it bears date or in the 
capacity therein stated. 

11. It was never registered as required b;^ 
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law, under the former GoTemmeiit of Coahuila 
and Texas, nor under the Republic or State of 
Texas ; It was never presented nor any pay- 
ment on H made to the collector of the former 
government, nor to any oflBoer of the Republic 
or State of Texas ; it was never presented to 
either of the commissions established bylaw to 
investigate titles to land in the section of the 
State where the demanded premises are situate, 
nor was it ever brought forward or set up as a 
claim to land tOl more than forty years after its 
date, and now only with the greatest want of 
▼eiislmilitude in the matters it contains and ex- 
presses. 

12. It attempts to conceal the fact that the 
land, if it relates to the demanded premises, 
was at its date embraced within a Colony for 
which the one purporting to have executed it 
did not by its terms pretend to be a tx)mmis- 
siouer or officer, ana falsely claims to have 
been issued in and by the commissioner of a 
colony which never existed. 
[615] 18. It has no receipt for any installment of 
the purchase money written out at the bottom 
of it, as required by law, nor has any attempt 
been made to prove such payment. 

14. It is incompetent and irrelevant, and 
shows upon its face that it is not a subject of 
judicial cognizance, and it does not describe or 
identify the demanded premises, but is void for 
want of certainty. 

15. It is prohibited from being used in evi- 
dence by the thirteenth article of the Constitu- 
tion of Texas; and if it ever had any validity it 
is stale and forfeited, and the land to which it 
relates was reunited to the public domain by 
legislative equivalent for reunion by office 
found. 

The bill of exceptions states that the court 
sustained the said objections, and refused to 
admit the said document in evidence, mainly 
on the ground that the same was issued without 
authority of law, the law and instructions under 
which the commissioner pretended to act having 
been repealed prior to the execution thereof; 
to which ruling rejecting said documents plaint- 
iffs, by counsel, excepted. 

The court thereui)on rendered Judgment for 
the defendants. 

We will first consider the aain reason as- 
sl^ed by the court below for relecting the 
evidence offered; namely, that the law and in- 
structions under which the commissioner pre* 
tended to act had been repealed prior to the ex- 
ecution thereof. The law under which the grant 
was made to Juan Gronzales, and under which 
the commissioner acted in extending the title, 
was that passed bv the Congress of Coahuila and 
Texas, April 28, i832. This law, it is true, was 
repealed and supplied by an Act of Confess 
passed at the City of Monclova, March 26. 1884, 
and the testimonio offered in evidence is dated 
at the Village of Dolores, April 18, 1834, some 
three weeks afterwords. But the laws of the 
Mexican States did not take effect in anv part 
of the country until they were promulgated 
there; and as Dolores was situated in the pres- 
ent County of Einncv. *al)Out 200 miles from 
Monclova, and probably much more than that 
as the roads there ran, and as the means of com- 
niunication in that region at that time were dif- 
ficult and dilatory. It is not probable that the 
Act of March 26 was promulgated at Dolores 
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piiortothelSthof ApriL Besides, the com- 
missioner was a public officer, having a public 
duty to perform, and in the absence of evidence 
to the contrary, the presumption woiild be that 
he acted in accordance with the law as known 
at the time. This presumption is strength- 
ened by the language of another Act passra in 
the same session of the Congress, on me 8d of 
May, 1834, which declared that certain favor- 
.able terms as to the price of lands, proffered by 
a Law of 1890, should "be understood only in 
respect to the price of lands acquired until 
{hoita) the publication of the decree of 26th of 
March of this year." implying, it would seem, 
that the law of the 26th of March had not yet 
been published. Looking at the matter in 
every point of view, we tUnk the presumption 
is that this Act, which was the repealing Act 
referred to, had not been promulgated at Do- 
lores, or in that vicinity, when the commis- 
sioner extended the title of possession to €k>n- 
zales. 

In the case of EauitanY^ RoberUcm, 2 Tex. 1, 
28, C//t:j^«/tMf^Hemphin, delivering the ophi- 
ion of the court, said: " The question then is 
as to the time at which the contract with Rob- 
ertson ceased to exist Tlie annulling decree 
was enacted in May, 1885, and by Its terms no 
date was fixed for its operative force and effect. 
The date of the publication of the law not 
being proven, the period of taking: effect is a 
matter of presumption. • • • Under the former 
governments it was an undoubted principle that 
laws were of no bindine obligation until after 
they were duly prommgated. L. 1, Tit. 2, 
Book 8, Recop. Novisima. The form of pub- 
lishing decrees by the Executive, is prescribed 
in Decree 8, of the Constituent Congress of the 
State of Coahuila and Texas, p. 6. These de- 
crees were transmitted to the inferior author- 
ities, and by them published in their respective 
jurisdictions. ♦ • ♦ There was no specified 
period for the promulgation of the laws, nor 
for their going into operation, In proportion to 
the distance from the seat of government. 
The presumption would generally be in favor 
of the publication after a lapse of a reasonable 
time for its transmission from the capital; but 
from the peculiar circumstances of this case, 
we do not think that the decree ouehttobe en- 
forced against the petitioner until the period of 
closing the land-office. " In that case the decree 
or Act referred to was passed 18th May, 1835, 
and the land-offices were not closed until the 
first of November — more than five months after- 
words. It is true, the country was in an un- 
settled state at that time; and this may have 
been one reason why the court held that there 
was no presumption that the law had been pro- 
mulgated. The principle enunciated, however, 
is applicable to the present case, and leaves 
little room for hesitation as to the nonpromul- 
gation of the law under consideration at Dol- 
ores within three weeks or thereabouts after its 
passage. 

Besides this, although the Act of 26th March, 
1884, created a new system of disposing of the 

Sublic lands, and repealed the Act of 1882, it 
id not abrogate the grants and sales which had 
been made under it; nor did it abolish the office 
and functions of commissioners, necessary for 
extending such grants. 
But another objection raised to the author- 
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ity of the commissioner was, that he was only 
constituted such for the Ck>lonj of Beales and 
Qrant This is tme. But the grant for that 
Colony comprised a territory of 20,000 square 
miles, and embraced in its southwest angle 
(though it did not include) the present County 
of Emney ; and we know from coteraporary 
history that a large addition was made to it on 
the west, including i)ortions of Kinney County, 
by means of large grants made to individuals 
and transferred to the Rio Grande and Texas 
Land Company, whidi became the proprietors 
of the entire dolony. Indeed, this very grant 
of Gk>nzales was published as one of their acces- 
sions. The fact that Juan Carlos Beales himself 
was the attorney who receiyed the possession of 
the Gonzales tract is corroborative of this fact. 
But, be this as it may, it was a matter of public 
notoriety that Beales and Grant, or the asso- 
ciation which they formed, made large additions 
to their original grant in the countiy lyine im- 
mediately west of the Woodbury and Vc^lein 
tract, so that it must haye nearly encompassed 
the premises in question. In Yoakum's History 
of Texas, Vol. 1, p. 8l7, we find the following 
notice of the Colony: '* During the latter part of 
[618] the year 1838 began the settlement of the Colony 
of Beales and Grant They had obtained a 
concession for 800 families to be located be- 
tween the Rio Grande and the Nueces. In the 
last days of December, about sixty colonists, 
under Mr. Beales, reached the new settlement, 
and laid o£F the Town of Dolores, on Las Moras, 
a small stream about ten feet wide and two feet 
deep. They remained there about a year, when 
they dispersed." The affidavits annexed to the 
original testimonio offered in eyidence,state that 
the town was destroyed by fire in 1886. Now Do- 
lores was situated in the southern part of the pres- 
ent County of Kinney, sevend miles west of the 
Woodbury and Yehlein grant, and north of the 
first tract described In the concession to Beales 
and Grant, thus showing that the Colony was 
extended beyond the limits of thosegrants prior 
to 1884. In the certi^cate of the Ignited States 
Consul at Matamoras, dated October 16, 1885, 
and annexed to the original UaUmonio, it is 
called the Colony of Dolores In cotemporary 
documents it was sometimes called the Colony 
of Rio Grande, and sometimes the Beales ' Ri- 
ver grant.' It is called thu Rio Grande mnt 
in Beales' Diary, inserted in Kennedy's History 
of Texas, VoL 2, page 47. It will be observed 
that the grant to Gonzales was made directly 
after that to Beales and Grant, the latter being 
dated the 9th and the former the 16th of Octo- 
ber, 1882. It is also evident that Gonzales in- 
dicated to the Governor the region in which he 
intended to locate his grant; namely, in the im- 
mediate neighborhood of the territory ceded to 
Beales and Grant His application says: ' 'Tour 
Excellency will please grant me the sale of 
eleven 9iUo9 of land of those vacant lands of 
the department of Monclova, and places by me 
designated.** The words of the grant are: "I 
grant the sale to the petitioner of the eleven 
sUios of land prayed for at the place designated 
bp Mm, providea that they shall be all in one 
tract and not under any title belonffing to any 
corporation or person whatsoever.''^ So that it 
was undoubtedly understood where, in general 
terms, the land was to be located. The grant 
then proceeds to designate the oommis^oner 
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who should locate the land and extend the title* 
as follows: " The commissioner for the divis- 
ion of lands in the enterprise to whidi corre* [6191 
spends the one which petitioner solicits,and in 
his default, or in case there il none, or not 
being engaged in any other enterprise, the al- 
calde 1st, [that is the first alcalde,] or the only 
one acting, of the respective municipality. 
Now, what commissioner was meant, or could 
be meant, but the commissioner of the Beales and 
Grant Colony?— probably the only Colony with- 
in a hundred miles. It is not said,* *'the commis- 
sioner for the enterprise in wliicJi the lands lie," 
but "the commissioner for the enterprise to which 
eoTresp(mds the one which petitioner solicits.'- 
From all the circumstances taken together, it 
is obvious to us that the commissioner of the 
Beales and Grant Colony was the very one in- 
tendeds We have only the translation of the 
grant before us, wliich is some what awkwardly 
expressed: but, according to that (which is oui 
only guide), we think it was not the commi» 
sioner of the enterprise in which the lands were 
to be located (for as understood by the parties, 
they were not to be located in any existing en- 
terprise), but the commissioner of the neighbor- 
ing enterprise, that was intended to be desig- 
nated. There was no other enterprise in that 
region, at least as far as we know. 

A strong circumstance in favor of this con- 
clusion is the fact that Soto's ofQdal acts aa 
commissioner, in this case, were never repudi- 
ated by the government: on the contrary his 
Srotocol was received and deposited in the pub- 
c archives, where it still remains. His omcial 
acts, accepted and acquiesced in by the govern- 
ment, must be considered as valid, even if dona 
by him only as a commissioner de facto. 

The pretense that Soto designates himself in 
the testimonio as commissioner in the Colony of 
Rio Grande, and that no such Colony is known 
to have existed, is too frivolous to deserve 
serious attention. It is well known, as alreadv 
stated, that the Colony was designated by van- 
ous names, ^'Rio Grande," among the rest, and 
Soto was well and publicly known as the com- 
missioner thereof. It was the first great Colony 
attempted to be established in Coidiuila ana 
Texas on the Rio Grande, and nothing waa 
more natural than to caU it by ihat name. Be- 
sides, it was situated in the old district of Rio j^**|*, 
Grande, which was afterwards annexed to the I®*" J 
department of Monclova, as hereafter stated. 

The criticism of the defendants in error, that 
it was not shown that the lands in question were 
in the department of Monclova, is not well 
founded. In the first place, it wiU be pre- 
sumed tiiat they were situated in that depart- 
ment if nothing is shown to the contrary. The 
public official who extended the lands must be 

Presumed to have extended them in the proper 
epartment But there cannot be any doubt 
that they were situated in the department of 
Monclova. Prior to the Constitution of March 
11, 1827, the State of Coahuila and Texas was 
divided into five districts or departments, Sal- 
tillo, Parras, Monclova, Texas and Rio Grande: 
* but by that instrument fart 7), It was dedared 
that * 'For the better admlnistraUoi thereof, the 
territory of the State shall for the present be 
divided into three departments, as foUows,yiz..' 
"Bexar, embracing all the territory correspond 
^Oonvooation Law, Laws of Oo. A Tez^ ii. 17. 
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ing to what was called the Provinoe of Texas, 
which shall fonn one sole district; Monelova. 
ooDsistiDg of the district of the same name and 
that of Kio Qrande; tiaUiUo, comprehending 
the district of the same name and that of Par- 
ras."f Power was given to the Congress to 
alter and modify this division. We find only 
the following laws of the Congress on the suh- 
ject: First, a law passed January 81, 1881, 
setting ofF a new district from the eastern part 
of B^ar, to be called the District of Nacojyp- 
doches; } Secondly, a law passed in Apru, 
1888, declaring that the District of Saltillo 
ahoold coniBtitute a sole department by itself; 
and that the District of Parras should constitute 
another separate department; g Thirdly, a law 
passed 18th March, 1884, dividing the State 
mto seven departments or districts, to wit: 
Bexar, Brazos, Guerrero, Monclova, Nacog- 
docbes. Parras, and fialtillo. Article 2 declarS 
that in the section denominated Coahuila the 
limits and capital towns of each shall be the 
same as heretofore. Article 8 created Brazos 
from the eastern part of Bexar. By article 4 
the limits of the department of Nacogdoches 
were continued as before. The boundaries of 
[621] Guerrero are not given. I This shows that no 
alteration was maBe in the limits of the dBpsai- 
ments in Coahuila. Saltillo and Parras were 
in the southern part of Coahuila, and Monclova 
comprised the northern part, and joined the 
department of Bexar, which (as shown above) 
corresponded with the old Province of Texas. 
This makes it certain that the department of 
Monclova included the lands in question; for 
the old boundary between Coahuila ai^ Texas 
was situated over 100 miles east of Hhe Rio 
Grande; and the northern boundary of Tamau- 
lipas, which joined Coahuila on the south- 
east, and also separated the Province of Texas 
from the Rio Grande, was some 70 or 80 miles 
southeast of the County of Kinney. Captain 
Pike, who traversed the country from Chihua- 
hua to Texas in 1807, passing throueh Coahuila 
and the center of the Urst tract described in 
Beales and Grant's purchase, and who was very 
minute and particular in his observations, 
locates the exact boundary between Coahuila 
and Texas at that time. After describing his 
passage of the Rio G^iande near Presidio, and 
four Sajb' travel from thence northeastwardly, 
a distance, in all, of 186 miles, he gives me 
following account of his fifth day's joumev : 
7th June, Sunday, — Came on 15 miles to tne 
River Mariano [now Medina], ihe line hettoeen 
Texas and OogquiUa [Coahuila] — a pretty little 
stream, Rancho. From thence in the afternoon 
to Saint Antonio."* Other authorities also 
state that the Medina was the old boundary be- 
tween Coahuila and Texas. At a later date, 
perhaps in virtue of some law not published in 
the general collection of laws, Texas seems to 
have been extended to the River Nueces. It is 
60 laid down on several maps;^ and Hon. 
David G. Burnet, a resident of Texas long be* 
fore its independence, and afterwards first 
President of the Republic, in a letter written in 
November, 1880, and published at the time, 
after stating that Texas in its most extensive 

tLawB of a ft T., 814. tLans of C. ft T., ITl. 
•Laws of a ft T., 2ia ILawsof 0.ftT.,p.24& 
*Pik6*s expedition, p. 266. 
58ee map in WanTs^ Mexico In 1887,** and others 
of that period. 
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acceptation was bounded by the Rio Grande, 
says: '*This definition, however, is not in 
strict accordance with the political organization 
of the country, as the State of Tamaulipas and 
the department of Coahuila both cross the Rio 
Grande, makhig the Nueces strictly the West- 
ern limit" (Sm also speech of Mr. Benton ha 
the U. S. Senate, May 16, ISil) Inhere can be 
no doubt, therefore, that in 1884 the State of 
Coahuila and the department of Monclova ex- 
tended eastwardly as far as the Rivw Nueces, 
at least, and consequently included the premises 
in question. 

Another objection to the authority of the 
commissioner to extend the title in controversy 
was that the time limited by the Act of 1882 for 
reducing the grant to possession had expired. 
The 16m article of the law declares that pur- 
chasers shall enter into possession of the land 
acquired within eighteen months from the rati- 
fication of the contract, under penalty of for- 
feiture for the nonfulfillment thereof. In this 
case the concession was dated October 16, 1882, 
and the ieUinwnio is dated April 18, 1884, two 
dajrs more than eighteen months afterwards. 
This objection assumes that possession was 

Siven on the date of the te&timanio. But that 
oes not appear. The. latter was executed at 
Dolores, ten or dozen miles from the premises 
in question. The document had to be prepured 
after the parties returned to the village. They 
may not have returned the same day. AD 
favorable presumptions will be made against 
the forfeiture of a grant. As before said, it will 
be presumed, unless the contrary be shown, that 
a public oflicer acted in accordance with the 
law and his instructions. The government ac- 
cepted Soto's acts, and it does not appear that 
any attempt was ever made to revoke or annul 
his proceedings, or to assert a forfeiture for the 
cause now insisted on. We think that the 
mere date of the teetimomo is not suflldent 
under the circumstances to make it invalid. 
Besides, it will be observed that the law does 
not say that the delivery of possession after the 
eighteen months shall be void, but only that it 
slmll be a ground of forfeiture of the grant. 
And, of course, the forfeiture, if incurred, 
might be waived by the government, and we 
think it was waived by accepting and aoquieso- 
ing in the commissioner's acts. 

On the whole we think it clear that Fortonato 
Soto had authority to extend the title in ques- 
tion, or, at least, that Ids official acts were 
acquiesced in by the government, and are to be 
considered as valid. 

But objections wero made to the instruftient 
itself; nunely, to the teeUmanio which was of- 
feired in evidence for the purpose of proving 
and authenticating the oommiasioners acts. 
One of these obiections was that it does not 
connect itself with any grant, concession or 
primiUve title, nor contain any petition for a 
concession, or for a survey of ttie land, or exe- 
cution of final title of possession, nor any order 
referring it to an empneeari/tfe order of survey. 
It is asuffldent answer to the first part of tms 
objection to refer to the Uetimomio itself, which 
does in terms refer to the original oomtract be- 
tween the government and Juan Gcnzalea, giv* 
ing its date, and purporting to be exeoulea in 
accordance with its inrovisiMia. We do not see 
how it could connect itself any more closely 
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with the original concession, unless it were tied 
to it bv a string, or fastened to it by a wafer, 
as is often done. But we do not remember to 
have seen it decided that a string or a wafer is a 
constituentornecessary part 01 the title. The 
objection is wholly without foundation. Gon- 
zales had a grant which authorized a coramis- 
sioucr to extend it in possesion. The proper 
commissioner did so extend it, and this was 
shown by the iatimonio — the proper document- 
ary evidence for that purpose. In the recent 
case of Eanriek v. Jaehon, 66 Tex. 17, 27, the 
Supreme Court of Texas says: " We know of 
no authority for saying that the title is void be- 
cause [the officer] has not incorporated into it 
the evidence of the concession or sale. If 
there was in fact no concession, there could 
be no legal grant by the alcalde. But whether 
tbcre was a concession, and whether there was 

g roper evidence of it presented to him by the 
iterested party, was a matter for his official 
inquiry ana determination ; whether he set forth 
in the title the evidence upon which he acted, 
or merely recited as a fact that a concession had 
been granted and authority given him by the 
government to extend the title, the presumption, 
which is always indulged in favor of tfie va- 
lidity of acts of officers of a former govern- 
ment, warrants the conclusion that the officer 
acted in conformity with law and not in vio- 
lation of it" 

As to the remainder of tbc objection, it is 
tufficient to say that no petition or order was 
(624] necessary to have the grant extended in pos- 
session. The grant itself, as stated above, 
gave i)ower and authority to the proper com- 
missioner to extend it and no farther order for 
that purpose was required. 

It was also objected that the Ustitnonio was 
not written upon properly stamped paper. But 
this did not affect its validity. With a proper 
stamp it would require no proof of its execu- 
tion. Without a proper stamp its execution 
must be proved. Jones y. Monies, 16 Tex. 862; 
Uiambers v. Fisk, 22 Tex. 604, The court finds 
that formal and sufficient proof of its execution 
was offered. We think that the tesiimonio was 
sufficient in point of form, and that it con- 
tained all the requisites necessary to invest 
Gonzales with title in the Innd delivered to him; 
and that the description of the land was suffl- 
cicuily specific to iaentify it. 

We are, therefore, of opinion that the court 
below should have admitted the iestimonio in 
evidence, unless it was incompetent by reason 
of some matter or thing occumng after its ex- 
ecution and delivery to Gonzales. 

Analyzing the various and somewhat con- 
fused and multifarious oblections of the de- 
fendants, we find til ree such matters assigned 
«s grounds for rejecting the evidence: Mrst, 
the nonfulfillment of the conditions of the grant; 
Secondly, that no protocol or matrix of the con- 
cession or iestimonio was amongst the archives 
of the land-office, nor on record in the proper 
county in proper time; Thirdly, that not bem^ 
amongst the archives, and not beinff recorded 
in proper time, and never being followed by 
actual possession, the tesiimonio was an abso- 
lute nullity by force of the XUIth article of the 
institution of 1878. 

These matters may constitute very good and 

W8 



substantial grounds of defense, and we are not 
disposed to Intimate anything to the contrary 
in this opinion. But we think they can only 
be effectual by way of defense. 

As to the supposed forfeiture for nonfulfill- 
ment of conditions of the grant, the only con- 
dition named therein is the pajrment of the 
purchase money. This was required by the 
18th article of the Law of 28th of April. 1882, 
which, on this subject, declares as follows: 
" The purchaser shall deliver one fourth of the 
value of the land granted to the state treasury, [625] 
or where the Executive designates, at the time 
of the sale; and the r^naining three fourths shall 
be paid, the first on the second, the second on 
the third, and the last on the fourth year, under 
penalty of forfeiting the right acquired in the 
part wherein this provision is not fulfilled;" 
that is, as we understand it, the forfeiture was 
to be in proportion to the amount not paid. 
Now, it 18 clear that the first payment was 
made in advance; for the grantee could not 
have obtained possession of his document of 
concession without such payment; and that be 
did obtain it is manifest, for the iestimonio 
shows that it was exhibited to the commission- 
er. The other payments were to be made aft- 
erwards, and after the lands were extended; 
and the condition of forfeiture for nonpayment 
was a condition subs^uent. Whether these 
payments were made, or not made, was not 
shown by proof at the trial. If not made, then 
there was a forfeiture which the government 
could enforce, either by judicial proceedings, 
or, perhaps, by granting the land to other par- 
ties. This forfeiture accrued, at the Revolution, 
to the Republic of Texas, and to the State of 
Texas, when it became a State. By the Coq- 
stitution of the State, adopted hi 1846, art. XIII, 
it was declared that " All fines, penalties, for- 
feitures and escheats, which have accrued to the 
Republic of Texas imder the Constitution and 
laws shall accrue to the State of Texas; and 
the Legislature shall by law provide a method 
for determining what lands may have been 
forfeited or escheated." No such law was ever 
passed prior to the trial of this cause. We held 
in Airharty. Massieu, 98 U. 8.491, 408 [26: 218, 
216], that, under this provision, the Legislature 
must first act before any proceedings can be 
taken to annul the ti^le of an alien, or any other 
escheatable titles; and this proposition would 
seem to apply with equal force to forfeitures. 
At all events, if a foneiture for nonpayment, 
or other condition subsequent, can be availed 
of by a private person, it can only be after he 
has shown some right to the land in himself, 
by virtue of a subsequent purchase or grant 
from the sovereignty of the soil: and, hence.it 
can only be set up by way of defense after 
such purchase or grant is shown, and not as [6M] 
an objection to the admission of the plaintiff's 
evidence. 

The importance of that evidence to the plaint- 
iff's case is manifest The extension of title 
by the commissioner, in these Mexican grants, 
completed the title without any patent or other 
act of the government, and notnwithstandinr 
the imposition of conditions subsequent If 
the concession imposed conditions precedent, 
the case would be different. This subject is 
discussed in the case of Eaneock t. McKinney^ 

120 V.K 



1886 



OoFSALBS T. Rosa. 



605-680 



{Ml} 



7 Tex. 884, 451,where the court, after examining 
«on)e decimoQfl of this court, saya: " The con- 
ditions, in the cases cited by counsel, were con- 
ditions precedent; and not until after their per- 
formance, as we have seen, was the title to be 
deliyered. Titles issued to colonists and pur- 
chasers under the colonial laws of Ooahuila and 
Texas were of an entirely different character. 
Under those laws the title of possession was 
the final title, vesting the fee absolutely in the 
grantee. Conditions were annexed, * * • but 
they were conditions subsequent, upon the non- 
performance of which the tiUes were subject 
to forfeiture, but until which the fee or pro- 
proprietorship was in the grantee. They con- 
veyed all the estate and interest which the eov- 
emment had to conv^ as absolutely ana to 
the same extent as did the delivery of the final 
title, or the final act of confirmation by the 
Spanish Government, after the performance of 
tiic conditions. No act of confirmation by the 

fovemment was required, or was contemplated 
y the colonization laws; but when the tatie of 
possession issued, the government had done the 
final act on her part.' The iatimanio in that 
case was substantially the same as in the pres- 
ent, and was sustained as conferring titieupon 
the party. 

As to the matter of registration, the laws of 
Texas prior to the adoption of the Constitution 
of 1876, so far as we can discover, did not re- 
quire that a titie should be registered in the 
county, or deposited amongst the archives of 
the land-office, in order to eive it validity. It 
was only void as against third persons acquir- 
ing title from the sovereignty of the soil, not 
having notice of it In this respect the laws of 
Texas were not dissimilar to those of most of 
the States of the Union. Indeed, the original 
titles could not be deposited in tiie land-office 
when, as was often the case, they belonged to 
the archives of the foreign government at Sal- 
tillo, or other place where they were originally 
deposited. Copies of them, amounting to second 
onginals, or iestinumios of the final titie, might 
be so deposited, or might be registered in the 
proper countv : but even that was not necessary 
to meir yalidity ; although it might be neces- 
sary to protect the owners against tiUes subse- 
quently acquired without notice of their exist- 
ence. * It is manifest, however, that tiUes thus 
subsequcntiy acquired, if rdied on by a defend- 
ant, must be proved as matter of defense, and 
cannot be ureed against the competency of the 
plaintifiTs evmence of his titie. 

This, as we understand it, was the condition 
of things (except with regaitl to certain exten- 
sive and fraudulent grants, which were special- 
ly abrogated by constitutional or l^rislati ve en- 
actment) until the adoption of the Constitution 
of 1876. By Uie Xlllth article of that instru- 
ment it was decreed as follows : 

"ARTICLE Xm.— Spanish and Mexican 

Land Titlbs. 

" Section 1. All fines, penalties, forfeitures 
and escheats, which have heretofore accrued to 
the Republic and State of Texas, under their 
Constitutions and laws, shall accrue to the State 
under this Constitution ; and the Legislature 
shall provide a method for determining what 
lands have been forfeited, and for giving effect 
to escheats; and all such right of forfeiture and 
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escheat to the State shaU, ipto faeio, enure to 
the protection of the innocent holders of Jusior 
titles, as provided in sections 9, 8 and 4 of tbii 
article. 

"Sec 9. Anydaimoftitleorrig^ttoland in 
Texas, issued prior to the 18th day of Novem- 
ber, 1885, not duly recorded In the county 
where the land was situated, at the time at such 
record ; or not duly archived in the Oen«ral 
Land-Office; or not in the actual possenion of 
the grantee thereof, or some person claiming 
under him, prior to the accruing of Junior titia 
thereto from the sovereignty of the soil, under 
circumstances reasonably calculated to give no- 
tice to said Junior grantee, hat never had, and 
shall not have, standiuff or effect against such r^2S\ 
junior title, or color oi titie, acquired without 
such or actual notice of such prior claim d 
titie or right ; and no condition annexed to 
such grants, not archived, or recorded, or oc- 
cupied as aforesaid, has been, or ever ahaU be 
released or waived, but actual performance of 
all such conditions shall be proved br tiie per- 
son or persons claiming under socn tiUe or 
claim of right in order to maintain action there- 
on, and the holder of such lunior title, or color 
of title, shall have all the nghts of the govern- 
ment which have heretofore existed, or now ex- 
ist, arising from the nonperformance of all such 
conditions. 

" Sec. 3. Nonpayment of taxes on any claim 
of titie to land, dated prior to the 13th dav of 
November, 1885, not recorded, or archivedf, as 
provided in section 2, by the person or persons 
so daiminff, or those under whom he or they 
so daim, fiom that date up to the date of the 
adoption of this Constitution, shall be held to 
be a presumption that the right thereto has re- 
vertd to the State, and that said claim is a 
stale demand, which presumption shall only be 
rebutted by payment of all taxes on s^d lands. 
State, county and city or town, to be assessed 
on the fair value of such lands by the comp> 
troller, and paid to him, vdthout commutation 
or deduction for any part of the above period. 

" Sec 4. No claim of titie or right to land, 
which issued prior to the 18th day of Novem- 
ber, 1885, which has not been dul^ recorded in 
the county where the land was situated at the 
time of such record, or which has not been 
duly archived in the (General Land-Office, shall 
ever hereafter be deposited in the Oeneral Land- 
Office, or recorded in this State, or delineated 
on the maps, or used as evidence in any of the 
courts of this State, and the same are stale 
claims; but this shall not affect such rights or 
presumptions as arise from actual possession, 
by the words * duly recorded,' as uaed in sec- 
tions 2 and 4 of this article, it is meant that 
such claim of title or right to land shall have 
been recorded in the proper office, and that 
mere errors in the certificate of registration, or 
informality, not affecting the fairness and good 
faith of the holder thereof, with which the rec- 
ord was made, shall not be held to vitiate such 
record." 

We do not see that these sections alter the 
character of the objections as matters of de- 1 629] 
fense. A man whose title was good in 1876, 
when the Constitution was adoi^ed, whether 
his muniments of title were on record or not, 
could not be deprived of it by a simple ipae 
dixit of the Constitution, any more than by a 
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legislative Act Some proof, at least, muat be 

given in a judicial proceedinjsr to show that his 
tie was forfeited, if that be the fact ; and 
that proof, in a private action, must be given 
by a party ejdiibiting a title acquired from the 
sovereignty of the aSil, or in some other legiti- 
mate way. When the testimonio in the pres- 
ent case was offered in evidence no such proof 
had been given. So far as appeared up to that 
moment the defendants were mere trespassers; 
and surely trespassers cannot claim the benefit 
of the constitutional provisions. Besides, it 
cannot be assumed, as is assumed in the objec- 
tion of the defendants, either that the plaintiffs' 
muniments of title were not on file amongst the 
archives of the land-office, or that the taxes on 
the lands had not been paid, or that Qonzales 
and those daiming under him did not continue 
in possession of the land after possession was 
delivered to him by the commissioner in 1884. 
By the rules of law, possession will be pre- 
sumed to accompany ownership until the con- 
trary is proved ; and constructive possession 
consequent upon legal ownership is sufficient 
as against mere trespassers, that is, as against 
those who do not show some risht of posses- 
sion. 80, with regard to the archive of title, it 
was held hi Byrne v. Faaan, 16 Tex. 891, 898, 
that where there is a tetttmonio ihere is a pre- 
sumption that the original is among the ar- 
chives of the land-office, its proper place of de- 
posit At aU events, it is for the defendants to 
show by proper proof that it was not there. 
As to the want of registration in the county 
where the lands Ue, as before said, no registra- 
tion was necessary to the validity of a title 
prior to the Constitution of 1876. It is un- 
necessary, at this time, to decide upon the effect 
of the provision contained in that Constitution 
prohibiting the future registration of titles, or 
the depositing of them in the land-office. If its 
effect is to uike titles void which were before 
good, a giteve constitutional question may arise, 
with regard to its validity, which we would 

r6301 Pi^^^ ^^^ ^ P*^ npon until it has received 
'- 'the consideration of a local court, state or fed- 
eral In our Judgment, all the matters of ob- 
lection to the plaintiffs' title, arising under the 
Clonstitution, are matters of defense, and could 
not properlv be ursed to prevent tide tiUe of 
theplamtiffB from oeing received in evidence. 
I%sjiidffmeni of the (Hreuit Oowri U reverepd, 
and the ca$e i» remanded^ wUh direeUom to 
award a new trial, 
nrueoopy. Test; 

James H. MoKenney, CSerk, Sap. Oonrt, U. 8. 



I «30] jQHj^ ^ DUSHANE bt al., Pljf^. in Brr„ 

9. 
JOSEPH BENEDICT. 

(See 8. a Reporter's ed. 680-S48.) 

Balee—breaeh of wofrraniy^eet-off to avoid tUft' 
cutty of action — general nUe $ rev i ew of on- 
thorittee— Pennsylvania Act qfl705—applie$ 
only to defenses sounding in eoniraet-^war' 
ranty — what amounts to. 

1. Under the Pennsylvania Statute giring the 4e- 
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fendant a riirht of set-off In mattais of cootmoi, 
with the additional right to recover an affirmative 
judgment against the plaintiff* where the defend- 
ant, in an action to recover the price of goods sold, 
sets up an aUesed breach of warranty he can avail 
himself only of a claim sounding in contract, in the 
nature of an action of aflsumpmt on the supposed 
warranty. If he fails to prove a warranty, expreM 
or implied, the statute has no application, as it ex- 
tends to no claim sounding in tort only. 

2. In an action brought In Pennsylvania to re- 
cover the price of rags sold, the defendants pleaded 
**pasrment with leave etc.,** and set up in defense 
thiBt the sale was upon a warranty or a fraudulent 
representation that the rags were clean and free 
from infection: and that they were infected with 
smallpox, whion caused the disease to break out In 
the defendants* mill, with consequent injuries to 
their workmen and their business. HeUl, that the 
evidence offered by the defendants tending to 
show that the contract was for clean rags, while the 
rags delivered were infected with disease, and that 
the plaintiff knew them to be so infected, and 
fraudulently represented them to be clean and free 
from inf ecaon, was competent and was suiBolent 
to be submitted to the jury. 

8. The court below properly deoUtxed to permit 
one of the defendants to testify In general terras 
what he estimated the amount of theor damages to 
be, and to permit workmen, not shown to be ex- 
perts, to testify that the infected rags were the 
cause of smaUpox, which they and their children 
had taken.. 

4. A warranty, express or ImpUed, that rags sold 
are fit to be manufactured into paper, is broxen, if 
they cannot be made into pa er without killing or 
sickening those employed in the manufacture. 

[No. W.] 

Argued Ike. I4, IS, 1886. Decided Mar. 14, 1887. 

rl ERROR to the Circciit Court of the United 
States for the Wescsm District of Pennsyl- 
vania. Bevereed. 

The history and facts 01 the case appear in 
the opinion of the court. 

Messrs. Wm. Macmm and A, H. Olarke, 
for plaintifFs in error. 

Messrs. Wm. F. Hattiniflj and Simon 
WolJ, for defendant in error. 

Mr. Justice Chraj delivered the opinion of 
the court: 

This was an action of assumpsit by a rair 
dealer agahist paper makers to recover $818.09 
for rags sold ana delivered by him to them. 
The plea was in the peculiar form used in Penn- 
sylvania, with a counterclaim. The pUuntiff 
had a verdict and judgment, and the caae cornea 
before us oor a writ of error sued out hy the de> [636] 
fendants. 

•The plaintiif s motion to dismiit the writ of 
error, for want of a sufficient amount in dispute 
to give this court Jurisdiction, cannot be sus- 
tained, since the record shows that the defend* 
ants sought to recover the sum of $7,000 in ex> 
cess of the plaintiff's claim, and this sum was 
therefore in dispute. Ryan t. Bindleif. 68 U. 
S. 1 Wall. 66 [17: 659]; Act of Feb. 16, 1875» 
chap. 77, § 8, 18 Stat at L. 816. Whether the 
defendants could lawfully recover it against the 
plaintiff in this case was a matter affecting 
the merits, and not the Jorisdiction. 

Before proceeding to consider the rulings and 
instructions at the trial, as applied to the facts 
of the case, it will be convenient to refer to the 
general rules of law, and to the statute and de- 
cisions in Pennsylvania, which bear upon the 
aab ie ct 

When a dealer contracts to sell goods which 
he deals in, to be applied to a parucnlar pur- 
pose, and the buyer has no opportunitv to in- 
spect them bef<»e delivery, there is an impUed 
wamm^ that th^ shall be reasonably fit fcr 
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that purpose. Jima ▼. Jtui, L. R 8 Q. B. 197, 
203; 8. A 9 B. A 8. 141, 150; KeUogg Bridge 
Go. V. Hamilton, l\(i U. 8. 108 [28: 86], In 
such a case, in Pennsylvania, as at common 
law, the action upon the warranty may be either 
in contract or in tort. VanUer v. Barle, 26 Pa. 
277; Schuehardt v. AUens, 68 U. 8. 1 WaU. 859, 
:;;>8 [17: 642, 645], If the seller falsely repre- 
sents to the buyer that the goods are of a cer- 
tain quality, or fit for a certain purpose, he is 
liable to an action for the fraudulent represen- 
tations, although they are not in a form to con- 
stitute a warranty; and in such a case the action 
must be in tort in the nature of an action of 
deceit, and must be supported by proof that he 
knew the representations to be false when he 
made them. Eimmel v. Lichty^ 8 Teates, 262; 
McFarland v. Newman, 9 Watts, 56; King v. 
?JagU MiUs, 10 Allen, 548. 

The damages recoverable for a breach of war- 
ranty, or for a fiUse representation, include all 
damages which, in the contemplation of the 
parties, or according to the natural or usual 

[637] course of things, mav result from the wrongful 
act. For instance, if a man sells hay or grain, 
for the purpose of bein^^ fed to cattle, or such 
as is ordinarily used to feed cattle, and it con- 
tains a substance which poisons the buyer's cat- 
tle, the seller is responsible for the injury. 
Fh-eneh v. Vining, 102 Mass. 132; mison v. 
DunvilU, 4 L. R. Ir. 249, and 6 L. R Ir. 210. 
8o, if one sells an animal, warranting or rep- 
resenting it to be sound, which is in fact infect- 
ed wiUi oisease, he is responsible for the dam- 
ages resulting from a communication of the 
disease to the buyer's other animals; either in 
an action of tort for the false representation 
{MuUett V. Ma9on, L. R 1 0. P. Wii Jeffrey v. 
I^igelow*, 18 Wend. 518; Farii v. Letoie, 2 B. 
Mon. 375: Sherrod v. Langdon, 21 Iowa, 518; 
Marsh V. Webber, 16 Minn. 418); or in an action 
on the warranty, either in tort (Packard v. Stack, 
82 Vt. 9; Smith v. Oreen, 1 C. P. D. 92), or even 
in contract (Black v. EUioU, 1 Post. & Fin. 595. 
See also RandaU v. NetMon, 2 Q. B. D. 102). 

In an action for the price of goods sold, or of 
work done, the defendant may set up a breach 
of warranty or a false representation as to the 
fi^oods, or a defective performance of the work, 
by way of recoupment of the sum that the 
plaintiff may recover. In England, this is only 
allowed so far as it affects the value of the 
goods sold, or of the work done. Da/ois ▼. 
Hedges, L. R 6 Q. B. 687, and cases theiecited. 
But in this country the courts, in order to avoid 
circuity of action, have gone further, and have 
allowed the defendant to recoup damages suf- 
fered by him from any fraud, oreach of war- 
ranty, or negligence, of the plaintiff, growing 
out of and relating to the transaction In ques- 
tion. It will be enough to cite a few cases in 
which the extent and the reason of the doctrine 
have been clearly brought out. 

In a leading Massachusetts case, in which 
fraudulent representations as to the soundness 
of a horse sola were allowed to be set up in de- 
fense of an action on a promissory note given 
for the price, although the horse had not been 
retumea to Uie seller, Mr.Jttatioe Dewey, after 

[638] re^ewine the previous decisions in England 
and in Kew York, said : " The stronir ar<ni- 
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ment for the admission of such evidence in re* 
duction of damages in cases like the present is 
that it will avoid circuity of action. It is 
always desirable to prevent a cross action where 
full and complete justice can be done to Uie 
parties in a ungle suit; and it is upon this 
ground that the courts have of late oeen dis- 
posed to extend to the greatest length, compat- 
ible with the legal rights of the parties, the 
principle allowing evidence in defense or in 
reduction of damages to be introduced, rather 
than to compel the defendant to resort to his 
cross QCtion.^' Harrington v. Straiton. 22 Pick. 
510, 517. And hi a later case in that State, 
Ohief Justice Bigelow observed that the essen- 
tial elements on which the application of the 
principle of recoupment depended were two 
only: "The first £3 that the damages which 
the defendant seeks to set off shall lutve arisen 
from the same subject matter, or sprung out of 
the same contract or transaction, as that on 
which the plaintiff relies to maintain his ac- 
tion. The other is that the claim for damages 
shall be against the plaintiff, so that their 
allowance oy way of set-off or defense to the 
contract dechired on shall operate to avoid cir- 
cuity of action, and as a substitute for a dis- 
tinct action against the plaintiff to recover the 
same damages as those relied on to defeat the 
action.'* Sawyer v. Wisioett, 9 Allen, 89, 42. 

In Bradley v. Bea, 14 Allen, 20, in an action 
to recover the price of a number of pigs sold in 
one k>t, it was held that the defenoant might 
set up in defense that the pigs sold were war- 
ranted or fraudulently represented by the 
plaintiff to be sound and free from infectious 
or contagious diseases, and prove the eidstence 
of such a disease in some of the pigs at l^e time 
of the sale, which afterwards spr^ to the oth- 
ers, a^d of which they died. Mr, Justice Hoar, 
delivering judgment, after referring to MuUett 
V. Mason, L. K. 1 C. P. 559, above cited, in 
which it was held that in an action for fraudu- 
lently misrepresenting that a cow sold was free 
from infectious disease, the buyer, if he placed 
the cow with others which thereby caught the 
disease and died, could recover as damages the 
value of all the cows, said : " The nature of 
the subject matter of the warranty or deceit is 
such that when animals are sold in one lot to- 
brother the warranty or representation as to ttie 
whole being single, we can have no doubt that 
the same principle should apply to the extent 
of a recoupment: and that the nght to recoup 
in damases should not be confined to the di- 
minished value of those which are proved to 
have the disease at the time of the sale." 14 Al- 
len, 23. A similar decision was made in Boss 
V. WaOaee, 11 Ind. 112. 

The later decisions of this court, modifying 
the earlier decision in Thornton t. Wynn, 25 
U. 8. 12 Wheat 188 [6: 595], affirm the same 
doctrine. Withm t. Oreens, 50 U. 8. 9 How. 
218 [18 : 100] : Van Buren v. Digges, 52 U. 8. 




Co. V. ^f^, 88 U. 8. 21 WaU. 255 [22 : 518] ; 
Marsh T. McPh^son, 105 U. a 709*, 717 [26 : 
1189, 11421. 

In Winder v. Caldtoett, Mr. Justice Grler, who 
was equally familiar with the common law and 
with the Pennsylvania practice, said: "Al- 
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thcmfffa tt is true, as a geDeral nile, that un- 
Uqulaated damages cannot be the subject of 
set-off, yet it is ^ell settled that a total or par- 
tial failure of consideration, acts of nonfeasance 
or misfeasance, immediately connected with 
the cause of action, or any equitable defense 
arising out of the same transaction, may be 
given In evidence in mitigation of dama^, or 
recouped ; not strictly by way of defalcation 
or set-off, but for the purpose of defeating the 
plaintiff's action in whole or in part, and to avoid 
circuity of action." 14 How. 448 [supra, 49 1]. 
In Sailroad Co. t. Smith, which was an ac- 
tion against a railroad corporation by a con- 
tractor to recover the price of a drawbridge, it 
was held that the defendant might show that 
the construction of the bridge was so defective 
as to make it unfit for its purpose, and the draw 
worked so imperfectly as to hinder and delay 
the running of the cars over It ; and might 
prove the nmnber of hands required to work 
the hridge as it was buOt, and the number that 
would be necessary if it had been properly con- 
structed. Mr. JuiUee Field, delirenng Judg- 
ment, said: '*A11 damages directiy arising from 
the imperfect character of the structure, which 
would have benn avoided had the structure 
been made pursuant to the contract, and for 
which the defendant ndght have instituted a 
separate action against tne contractors, were 
provable agidnst their demand in the present 
action. The law does not require a party to 
pay for imperfect and defective work tne price 
stipulated for a perfect structure ; and when 
the price is demanded, will allow him to deduct 
the difference between that price and the value 
of the inferior work, and also the amount of 
any direct dama^ flowing from existing de- 
fects, not exceedmg the demand of the plaint- 
iffs. This is a rule of strict Justice, and the de- 
duction is allowed in a suit upon the contract 
to prevent circuity of action.^ 21 Wall. 261, 
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The courts of Pennsylvania, having origin- 
ally had no Jurisdiction in equity, have always 
allowed eqmtable defenses in actions at law, 
under what is there known as a " plea of pay- 
ment with leave," that is to say, with leave to 
prove any special matter. Stnft v. Eawkiru 
(1768), 1 U. fi. 1 Dall 17 [1: IS]: Lewis y. Mor- 
gan (1824), 11 Serg. & R. 284 ; lAght v. Stoever 
(1825), 12 Serg. & R. 481. 483: Maekey v. Brownr 
field ft825), 18 8erg.& R. 289; Hawk v. Oeddis 
(1827), 16 Serg. & R 28 ; M^Connel v. HaU 
(1881), 8 Penr. & W. 68 ; Uhkr v. Sanderson 
(1861), 88 Pa. 128. And the practice was long 
ago recognized and acted on by Mr, Justice 
Washington in the circuit court. Latapee v. 
Pecholier, 2 Wash. C. C. 180, 184 ; Wiibster v. 
Warr&n, 2 Wash. C. C. 456, 468. 

In matters of contract, the defendant's right 
of set-off, with the additional right to recover 
Judgment against tiie plaintiff for any sum 
proved in excess of his claim, is given and reg- 
ulated by a statute which has been in force in 
Pennsylvania since 1705, and is there common- 
ly known as the Defalcation Act, by which 
"If two or more dealing together be indebted 
to each other upon bonds, bills, bargains, prom- 
ises, accounts, or the like, and one of them 
commence an action in any court of this Prov- 
ince, if the defendant cannot gainsay the deed, 
bargain or assumption upon which he is sued, 
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it shall be lawful for such defendant to plead 
payment of all or part of the debt or sum de- 
manded, and give any bond, bill, receipt, ac- 
count or bargain in evidence; and if it shall ap> 
pear that the defendant hath fully paid or sat- 
isfied the debt or sum demanded, the Jury shall 
find for the defendant, and Judgment shdl be 
entered that the plaintiff shall take nothing by [^^1 
his writ, and shall pay the costs. And if it 
shall appear that any part of the sum demand- 
ed be paid, then so much as is found to be paid 
shall be defalked, and the plaintiff shall have 
Judgment for the residue only, with costs of 
suit But if it appear to the Jury that the plaint- 
iff is overpaid, then they shiul give in their ver- 
dict for the defendant, and withal certify to the 
court how much they find the plaintiff to be 
indebted or in arrear'to the defendant, more 
than will answer the debt or sum demanded;" 
and the sum so certified shall be recorded with 
the verdict, and be deemed a debt of record, 
and may be recovered by scire facias, or, un- 
der an Act of 1848, by Judgment and execution 
therefor. 1 Dall. Laws of Pa. p. 65 ; 1 Purd, 
Dig. llUi ed. 608, 604. 

This statute, in its very terms, embraces all 
matters of contract, and no matter of tort; and 
so it has always bcM^n construed. A breach of 
warranty Is a breach of a contract, and may be 
sued on as such; and for that reason, and that 
only, has been allowed to be given in evidence 
by the defendant, under the statute, not only 
in an action on the same contract (In which it 
might be admissible by way of recoupment on- 
ly, without the aid of the statute), but even in 
an action upon a distinct contract. Steigleman 
V. Jeffries, 1 Serg. & R. 477;iVtdkfev. Baldwin, 
4 Watts &8. 290; PhiUips \, Lawrence, 6 Watts 
& 8. 150; Carman v. Franklin Ins. Co. 6 WatU 
& S. 156; EUlmaker v. Franklin Ins. Co. 6 Watts 
& 8. 489; Bunt v. Oihnore, 59 Pa. 450; Seimoorih 
V. Leffel, 76 Pa. 476; Halfpenny v. BeU, 83 Pa. 
128. But from the earliest to the latest times, 
it has been uniformly held that a claim of 
damages for a mere tort is not within the stat- 
ute. KaeJUin v. Mulhallon (1795). 2 U. S. 2 
Dall. 287 [1: 368]; 8. C mm. Kaehlein v. Rals- 
ton, 1 Yeates, 571; Heck v. Shener (1818). 4 
Serg. &R. 249; Gogel v. Jaecby (1819). 5 Serg. 
& R. 117; ComeU v. Oreen (1823), 10 Scrp. S- U. 
14; Light v. SUmer (1825), 12 Serg. &R. 4U; 
HublerY. Tamn^ (1836), 5 WatU, 61, 53; Fttr- 
son V. HaiQht (1838), 8 Whart. 150; Iluut v. 
Oilmore (1868). 59 Pa. 450, 453; Ahlv. Wtoads 
(lvS77), 84 Pa. 319, 825. ^, 

The distinction between the right of equitable l**** 
defense or recoupment, independent of any stat- 
ute, which may arise even out of a tortious act 
of the plaintiff, immediately connected with the 
contract sued on, and by which the dcfcndnnt 
can do no more than defeat the plaintiff's claim, 
in whole or in part, and the right of counter^ 
claim under this statute, which can be based on- 
ly on contract, and by which the defendant may 
not only defeat the plaintiff's action, but re- 
cover an affirmative Judgment against him, has 
been clearly brought out in the Judgments of 
Chief JusUee Tilghman. 

In assumpsit to recover for services as a 
housekeeper, the defendant pleaded nonns- 
sumpsit, and payment, with leave to give the 
specud matters in evidence; and offered to prove 
that the plamtiff, while hi his service, clandes- 
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tinely took and sent away goods of his from the 
house. OhirfJtuticeTughman,AU^oheer?ing 
that it was contended for the defendant " that 
the evidence was proper, either by way of set- 
off, or, under the plea of nonassumpsit, 98 a 
defense to the action/' expressed the opinion 
that it was not admissible by way of set-off. 
because it had been settled that the statute did 
not comprehend matters of a tortious nature; 
but that, considering the impolicy of multiply- 
ing suits, and the hardship of not permitting 
the defendant to avail himself of matters arising 
out of tiie very transaction on which the plaint- 
iff founds his suit, the evidence offered was ad- 
missible under the plea of non assumpsit, to 
show that the plaintiff's services were ill per- 
formed, and thus to affect the amount which 
she could recover; and on this ground alone the 
Judgment below, which excluded the evidence, 
was reversed. Heek v. Shener, 4 Serg. & R. 
249. 

So in assumpsit for goods sold and delivered, 
it was held that the defendant could not give 
in evidence, bv way of set-off, that the goods 
had been detained by the plaintiff and conveyed 
by him to thirdpersons; and the same eminent 
Jud^e said: "Without undertaking, at present, 
to draw the line which limits the right of de- 
falcation, it may be safely aflOrmed that defal- 
cation is not permitted by reason of any demand 
against the plaintiff for an act done by him of 
a tortious nature." "But there are cases in 
[648] which the defendant is permitted to give evi- 
dence of acts of nonfeasance or misfeasance by 
the plaintiff, where these acts are immediately 
connected with the plaintiff's cause of action; 
although perhaps such evidence is not so prop- 
erly a defalcation, as a defeating, In whole or 
in part, the plaintiff's action." Sogelv. Jacoby, 
6 Serg. & R. 117, 122. 

Again; in debt against principal and surety 
on a bond given for the purchase money of a 
mill sold by the plaintiff to the principal de- 
fendant, the defendants proved that at the time 
of the sale the ^antee supposed the dam was 
at its lawful height; whereas, it was in fact, as 
the plaintiff knew, so high as to overflow and 
injure the land and mill of a neighbor with- 
out his consent; and that if the crantee should 
lower his dam to its lawful height, the value 
of his mill would be greatly reduced; and then 
offered to show how much the value of his mill 
would be diminished bv so lowering the dam. 
It was held that the evidence, though goin^ to 
prove unliquidated damages, was admissible, 
for reasons thus stated by Chief Justice Tilgh- 
man: " It is very true that these damages were 
not in the nature of a debt, which can be set 
off. But they were not offered as a set-off. 
It was an equitable defense, showing that the 
plaintiff ought not to be permitted to recover 
the whole purchase money; and if not, then it 
was necessary to show what would be a rea- 
sonable abatement. Such defenses have al- 
ways been admitted in our courts. Having 
no court of chancery, we could not get along 
without them. To permit the plaintiff to re- 
cover the whole purchase money, and leave 
the defendants to their remedy by an action 
for fraudulent concealment, would be most un- 
just. The purchase money and damages arise 
out of the same transaction; and the proper 
time for inquiry was b^ore the money was 
120 r. 8. 



taken from the pocket of the defendants. Tt 
might be too late afterwards. And certainly 
the plaintiff has no right to complain if the 
whole business is settled at once. What he is 
not in good conscience entitled to receive he 
should not be permitted to receive." Light v. 
Stoewr, 12 Serg. & R 481, 488. 

The result of the Pennsylvania decisions may 
be summed up thus: First. Independently of 
the statute, any matter, either of contract or of 
tort, immediately connected with the plaintiff's 
cause of action (which would seem to include 
everything that could be set up by way of re- 
coupment, under the law as generally under- 
stood ard administered in the .American courts), 
may be set up by way of defense to the action 
ana in abatement of the plaintiff's damages 
only. Second. Any matter of contract may 
be set up by way of counterclaim, under the 
statute, not only to defeat the plaintiff's action, 
in whole or in part, but also, if the defendant 

E roves that the plaintiff owes him more than 
e owes the plaintiff, for the purpose of recov- 
ering the excess against the plaintiff. Third. 
No mere matter of tort can be availed of by the 
defendant under the statute. 

The defendants in the present case pleaded 
" payment, with leave, etc.," and the special 
matter stated in the affidavits of defense pre- 
viously filed, with a counterclaim upon the 
cause of action stated in those affidavits. Their 
purpose in so pleading apparently was to give 
notice to the plaintiff, both of the special mat- 
ter to defeat nis claim, and also of a defalca- 
tion or set-off, on which the defendants would 
ask for a certificate and Judgment against the 
plaintiff, under the statute, for any balance 
due from him. In the words of Chitf Juetiee 
Black, " A notice of special matter must state 
the facts upon which tne defendant relies, and 
not either the evidence by which they are to 
be established, or the inferences to be drawn 
from them." Hartman v. Kejfstone Ins, Co. 21 
Pa. 466, 475. The plaintiff might perhaps have 
objected to the adnussion of any ouer evidence 
than of payment, for want of any notice to him, 
independently or the affidavits, of the matters 
intended to he relied on by way of defense and 
of counterclaim. FinJtay v. 8tetdart, 66 Pa. 
188. But no such objection having been made 
at the trial, it could not be taken for the first 
time in this court Ckilvin v. McClure, 17 
Serg. & R 885; BeaHeh v. Swinehart, 11 Pa. 
288; Partridge v. Ins, Co. 82 U. S. 16 Wall 
578, 580 [21: 229, 280J. Indeed, no objection 
to the sufficiency of the notice of special matter 
was taken in argument here. 

The special matter stated in the affidavits of 
defense was that the plaintiff came to the de- 
fendants' mill, and there solicited and obtained 
an order for good merchantable rags, free from 
infection; that the defendants had no opportv 
nity to inspect the nura before delivery; tiiat 
the rags sent were infected with smallpox be- 
fore the plaintiff shipped them; that when 
some of them were unpacked and used at the 
defendants' mill, the infection in the rags caused 
the smallpox to break out in the mill, In conse- 
quence of which some of the workmen died, 
others were disabled from working, it became 
impossible to hire new ones at the usual rates, 
ana customers were deterred from buying the 
defendants' paper; that by reason of the mter- 
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niption and IdJuty to the defendants* business 
tbereby oocasioDea, and the money paid by the 
defendants to those disabled by tne disease, 
they were put to loss and expense far exceed- 
ing the amount of the plainUfTs bill; that the 
plaintiff shipped the rags, knowing them to be 
infected, and intending to deceive, cheat and 
defraud Ae defendants; and that the defend- 
ants, as soon as they discovered the infection, 
informed the plaintiff of the fact, and held those 
which had not been consumed subject to his 
order, untU their foreman by mistake used them 
up. The affidavits concluded by submitting 
that the defendants ought not to pay the prices 
charged, but such amoimt only as the rags were 
reasonably worth, if anything; and by asking 
for a certificate for the amount of their dam- 
age in excess of what the plaintiff might be 
entitled to. 

In short, the matter stated in the affidavits of 
defense was a sale of rags, upon a warrantv or 
a fraudulent representation thatthey^ were clean 
and free from infection, and a deliverv by the 
plaintiff, under that contract of sale, of rags in- 
fected with the smallpox, causing the bresking 
out of the disease in the defendants' mill, and 
consequent injuries to their workmen and their 
business. The plaintiff, l^ counter affidavit of 
claim, met all the issues so notified to him by 
the defendants' plea and affidavits. 

At the trial, the defendants, as appears by 
the answer of their counsel to an inquiry of the 
court after the arguments to the Jury, and by 
[646] the statement thereupon made by the court in 
its charge, did not deny the sale and delivery 
of the rags at the prices sued for; but relied on 
their counterclaim for damages on the cause of 
action growing out of the infected condition of 
the rags, both by way of a full defense to the 
plaintOrs action, and also as a ground for ob- 
taining a certificate and judgment for the dam- 
ages sustained by them in excess of his claim. 

The defendants offered eyidence tending to 
show that the contract was for clean rags, that 
the rags delivered were filthy and infected with 
the sn^lpox, and that their infected condition 
caused the breakixig out of the disease in the 
defendants' mill. This was of itself sufficient 
evidence to be submitted to the Jury of a war- 
ranty and a breach of it. A warranty, express 
or implied, that raes sold are fit to be manufact- 
ured into paper, is broken, not only if they 
will not make good paper, but equaUy if thev 
cannot be made into paper at aU, without kill- 
ing or sickening those employed in the manu- 
facture. 

Upon the question whether the plaintiff, when 
he sidpped tne rags, knew them to be infected 
with the smaUpox, and fraudulently represent- 
ed to fhe defendants that they were clean and 
free from infection, the eviaenoe was aa fol- 
lows: The plaintiff, having been cidled as a 
witness in nis own behalf, admitted on cross 
examination that the rags were collected by 
him in Pittsburgh and Afiegheny City and the 
country round about, where he knew that the 
smallpox was then epidemic, and that he 
bought rags from any and all dealers, not know- 
ing where they were collected; and further tes- 
tified that the rags were assorted and baled up 
under his instructions in his establishment, -ana 
had been baled up and lain in his warehouse 
for a year or more before- that to the best of 
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his knowledge and belief they were dean and 
free from infection, and there was no sulphur, 
carbolic acid or other dLsinfectant in the bales, 
and that he never used disinfectants in his es- 
tablishment. In contradiction of this testi- 
mony, the defendants produced a letter sent to 
them by him with the first invdce of rags, 
showing that he did not then have idl the rest 
on hana; and introduced the testimony of three 
workwomen in the mill, that the rags, when . |«.., 
opened, smelt strongly of sulphtir ana carbolic L^^ ' 1 
acid. 

This evidence, taken in connection with that 
already mentioned, was in our opinion suffi- 
cient to be submitted to the Jury, as tending to 
prove that the plaintiff knew that the rags 
which he sold and shipped as clean rags, fit to 
be used in the manufacture of paper, were in 
fact infected with the smallpox, and that he 
fraudulently represented them to be clean, in- 
tending to aeceive and defraud the defendants. 

Upon the question of damages, there was dis- 
tinct proof, not only of the rags being so infect- 
ed with the smallpox that they could not be 
made into paper without injury to the work- 
men, but also of sums paid by the defendants 
to support those workmen who had been dis- 
abled by the disease; besides evidence that the 
defendants, in consequence of the injury to 
their business by the smallpox introduced in 
the rags, were obliged to run their mill short- 
handed, and lost a considerable part of a profit- 
able country trade. This evidence was compe- 
tent for the consideration of the jury; and the 
want of more full and definite proof of the 
amount of danu^ffes, resulting to the defend- 
ants from the unfitness of the rags to be man- 
ufactured into paper, while it might lessen the 
sum which the jury could find in the defend- 
ants' favor, did not justify the court In with- 
drawing the defendants' claim from the jury. 

In the rulings excluding evidence offered by 
the defendants in the course of the trial, there 
was no error. The court might properly de- 
cline to permit one of the defendants to testify 
in general terms what he estimated the amount 
of their damages to be, when he had not testi- 
fied to the items of damages, or to any facts 
upon which his opinion was based. The testi- 
mony of worbxaen, not shown to be experts, 
that the infected r^ were the cause of small- 
pox, which they or their children had taken, 
was clearly incompetent 

But for the reasons above stated, we are of 
opinion Uiat the court erred in Ins^ractlng the 
jury that the evidence admitted would not jus- 
tify them in finding that the plaintiff knowing- 
ly and fraudulenUy shipped to the defendants 
rags infected with the smallpox; as well as in 
instructing them that there was no evidence 
which would enable the Jury to estimate the 
amount of damage, if any, which the defend- 
ants had sustained; and In directing the huj 
to return a verdict for the plaintiff for the wboTe i *** J 
amount of his daim. The defendants' excep- 
tions to these instructions must therefore be 
sustained, and a new trial had. 

For the guidance of the parties and their 
counsel, it may be wdl to restate exaetiy what 
will be open to the defendants upon another 
trial 

By way of recoupment or equitable defense, 
which is limited to defeating the plaintiff*s wty 
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tioD, in whole or in part, the defendantt may 
avail tbemselTea of any OTidenoe tending to 
show that 1^ reason, eitlier of a breach of 
warranty, or of a frandulent repreeentation, the 
ffoods were worth len than tner would bav* 
been if they had been each as thev were war- 
ranted or represented to be; as well as of any 
evidence tending to show that the defendants 
suffered damages which, in the oontemplation 
of the parties, or according to the natural or 
usual course of things, were the consequences of 
the breach of warranty, or the fraudulent rep- 
resentation. 

But under their counterclaim, seeking, as 
permitted by the Statute of Pennsylvania, not 
only to defeat the plaintiff's action, but also to 
recover an affirmative Judgment against him, 
they can avail themselves omy of a claim sound- 
ing in contract, in the nature of an action of 
assumpsit upon the supposed warranty. If 
they fail to prove a warranty, express or im- 
plied, the statute can have no application; be- 
cause it extends to no claim sounding in tort 
only, whether in Uie nature of an action of de- 
ceit, or of such an action as these defendants 
might maintain against a person, with wh^m 
they never had any contract, who wilfuLy or 
necriigently introduced the smallpox into their 

Judament revened, and C(ue remanded to the 
Oireutt Court, mih direetume to eet meide the 
verdict and (a order a new trial. 

True copy. Test: 

James U. MoKenney, Qerk Suik Ooort, U. & 



KATE W. GOODWIN et al., Appts., 

9, 

BLEAI^OR FOX vr al. 

(See 8. 0. Reporter^ ed. 77^-778.) 

Praetiee^^pprowd of appeal bond, eguitaleni to 
citation — wiethereaueetoai docketed in timo^ 
ordere ae renewals o/aUowanee qf appeal. 

On motlQotodismiaBan appeal forwantof a oita- 
tion and for failure to docket the cause in time tt 
is hdd: that an indorsement on the bond by coun- 
sel for appeUees approving it ^ as to form and sure- 
ty** was the equivalent of a citation ; and that the 
cause was docketed in time; various orders entered 
by stipulation eztendinf the time for flUn^ the ap- 
peal bond and oertiitoate of evidence beinir equiv- 
alent to an order at the date of each respectively, 
fenewlnff the allowance of the appeal In open oooH 
tn the pvsssnea of the parties. 

pfoT 759.] 
aiamittedMBtrek,U,JS87. Decided MarA SI, 

2897. 

AFFBALfiom theOreiiltOoaxtof the United 
States for the Northern District of Illinois. 

On motion to dismiss. Denied. 

The histofy and facts of the case sufficiently 
apnear in the opinion of the court. 

Mr. W. C. Ckmd^t for appellees, in sup- 
port of motion: 

No notice was siven of the application for an 
appeal, nor that it had been taken by the filhig 
of a bond. This action was not taken at the 
same term at which the main decree was en- 
tered ; no citation was signed by the Judce, and , 
of course, none was served. Upon su^ a state 
of facta the appeal must be dismissed. 
120 U. S. 



Teatan v. Lenox, 8d U. 8. 7 Pet 230 (8:664), 
Bb parU Orenehaw, 40 U. 8. 15 Pet 119; 
(10: 682); ViUaMoe Y. U. 8. 47 U. 8. 6 How. 
90 (12: 856): Alvieo r. U. 6. 12 U. 6. 5 Wall 
824 (18.492); Oarrieon v. Cau Co. Id. 828 
(18: 492); Vaneant v. Gae Light Oo. 99 U. 8. 
218 (25:265); Haekine y. 8t. L. d £L B. B. Oo. 
109 U. 8. 106 (27- 878). 

In Eewitt v. Filbert, 116 U. 8. 144 (29:582). 
this court reviewed the cases on this sub ject,and 
reiterated that a citation is one of the necessair 
elements of an appeal taken after the term, and 
if it is not issued and served before the end of 
the term to which it must be made returnable, 
the appeal becomes inoperative, and that with- 
out a citation or its waiver this oonrt cannoi 
take Jurisdiction. 

An appeal must be dismissed if the transcripl 
has not been filed at the term next succeeding 
the one at which the appeal is allowed. 

U. S. V. Pacheeo, 61 UT 8. 20 How. 261 (15:820), 
Oaetro y. U. 8. 70 U. 8. 8 Wall 46 (18:168); 
ViUaboloe v. U. 8. 47 U. 8; 6 How. 81 (12:852); 
The Virainia v. Weet, 60 U. a 19 How. 
182 (15:594); Grigebjf v. PwteU, 99 U. 8. 506 
(25:854); The Luey, 75 U. 8. 8 WaU. 807 
(19:894); The Tornado, 109 U. 8. 110 (27:874); 
OaiUot V. Deetken, 118 U. 8. 215 (28:988); Meea 
V. U. 8. 67 U. 8. 2 Black, 721 (17:960); EiUian 
Y. Clark, 111 U. 8. 784 (28:599). 

MBeer$.ChMrlmm H. Wood and John N 
Jewettt solicitors for appellants, eontra. 

Mr. Ghirf Juetiee Watte delivered the ophi- 
ion of the court: 

The facts on which this motion rests are 
these: 

On the 17th of February 1877, 3Cate W. F6x 
filed a bill in equity against I. Willard Fox 
and Eleanor Fox to enforce a lien on certain 
property held by her through a deed from them, 
absolute on its face as security for a debt 
Pending the suit she was married to Chailes S. 
Ooodwtn, and Sarah £. R Smith, wife of 
Charles M. Smith, in some way acquked title to 
a jpart of the mortgaged property. To the 
original bill some amendments were made, and 
answers were filed. On the 8^ of December, 
I. Willard Fox and Eleanor Fox filed a cross 
biU against Kate W. Ooodwin, Oharles 8. (Good- 
win, Sarah K R Smith, and Charles M. Smith. 
To this crossbill answers were filed, and on the 
issues made in the suit thoe was a final heai^ 
ing, which resulted in a decree July 29, 1884, 
fbaag the amount of debt due and allowing a 
redemption on terms specified In the decree. 

The record then shows that on the 6th of 
August, 1884, the "complainant" came into 
court axKl prayed an appeal, which was ' 'allowed 
on her filing a bond in the penal sum of one 
thousand dollars within six^ days from this 
date, with surety to be approved 1^ the court." 
and the time for filing certificate of evidence 
was extended to October 1. 

On the 29th of August, L Wniaid Fox died 
testate, leavingEleanor Fox, his widow, and 
Isaac B. Fox, Flora F. Clark, Truman O. Fox, 
Emily F. Beckley, Eleanor J. Fox, and Ger^ 
trude R. Fox, his hehrs at law, all of whom 
were legatees and devisees under his will. 

On tSd 29th of September an amendment of 
some kind was made to the decree, and on the 
6th of October an order was entered in accord- 
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anoe with a stipulation that day filed, exteDding 
for twenty days the time for nlinfl^ a certificate 
of cvideDce and a bond. On the 25th of Octo- 
ber the court ordered an extension of eight days 
for filing bond, and on the first of November, 
1884, upon a stipulation that day filed, a further 
extension of twenty-five days for the bond and 
CtttificaCe was granted. XJpon the 25th of No- 
vember, under a like stipulation, a further ex- 
tension was granted until January 1, 1885, imd 
on the 26th or December, 1884. until thirty days 
after January 1. This last order was also made 
upon stipulation. 

On the 12th of January, 1885, the death of 
L WiUard Fox was suggested on the record, 
and his heirs made parties in his stead. The 
defendants were thereupon required to convey 
the property in accordance with the decree. 
On tne 26th of January, the master reported 
the execution of the deeds and they were con- 
firmed. On the 81st of January, ttie time for 
filing certificate of evidence ana bond was ex- 
tended until March U afterwards, February 28, 
bv stipulation, until March 20; then March 19, 
also by stipulation, for thir^ days; and finally, 
Ttfri ^ stipulation, the time for filing tbe certificate 
[777] qI evidence was extended until May 1. On the 
first of May the certificate of evidence was signed 
and filed. On the 20th of June, 1885, an ap- 
peal bond in the penal sum of 11,000, executed 
oy Kate W. Goodwin, Charles 8. Goodwin, 
Sarah E. R. Smith, and Charles M. Smith, 
with J. Bradner Smith as surety, to Eleanor 
Fox <uid the above named heirs and represent- 
atives of I. Willard Fox, was duly approved by 
the district judge, and filed with the clerk. 
The bond, when it was approved, had on it this 
indorsement: * ' This bond, as to form and sure- 
ty is satisfactory. W. C.Goudy." Mr.Goudy 
was Uie counsel of the appellees. 

The Appeal was docketed in this court Octo- 
ber 20, 1W5, but no citation was ever signed or 
issued. The times for holding the terms of 
the Circuit Court for the Northern District of 
Illinois are fixed bv law on the first Monday of 
July and the third Monday of December, and 
there %re adioumed terms held on the first Mon- 
day of October and the first Monday of March 
In each year. 

The grounds of the motion to dismiss are, 
(1) that no citation has ever been issued or 
served; and ^2) that the appeal was not dock- 
eted here before the end of October Term, 
1884. 

In our opinion, the entries on the stipulation 
of the parties of the various orders extendim^ 
the time for filing the appeal bond and certifi- 
cate of evidence, were equivalent to an order 
at Uie date of each respectively, renewing the 
allowance of the appeal in open court in the 
presence of both parties. They were evidentiy 
made to keep alive the original allowance, but 
to give it effect as of the new date, and 'this 
because the record in its then condition was in- 
complete and not ready for filing in this court. 
Under these circumstances, the docketing of 
the cause here at October Term. 1885, was in 
time. The appeal was not actually taken until 
the entry of the last extension of tune for filing 
a bond and certificate of evidence. This was 
March 19, 1885, too late to make it returnable 
at October Term, 1884. 

Had the appeal bond been taken and ap- 
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proved by the court at the same term no dtatioo 
would have been necessary, because the allow- 
ance of the appeal was, under the operation of 
the stipulation, the same in Its effect for the r--oi 
puipose of a citation as the allowance of an ap- i ** ^j 
peal in open court during the term at which 
the decree was rendered. But as the bond was 
not filed until after the term, a citation or some- 
thing equivalent was necessary, as matter of pro- 
cedure, to give the appellees notice that the ap- 
peal which had been allowed in term time had 
not been abandoned by the failure to furnish 
the security before the adjournment. Dodge v. 
Krunoki, 114 U. S. 480 [29:1441; ffeufitt v. Fil- 
bert, 110 U. S. 148 [29:5^]. In tiie present case 
the indorsement by the counsel for the appel- 
lees, of his approval of the bond, was the 
equivalent of such a notice, and there was no 
necessity for a citation in form. 

The motion i$ denied. 

True oopy. Test: 

James H. MoKenney, Clerk, Sop. Court. U. 8. 



LEATHER MANUFACTUllERS' NATION- [778] 
AL BANK, P^. in Bn., 
e. 
WILLIAM B. COOPER, JR. 

(Sees. a Beporter^sed. TT^TSL) 

Removal of eaueee-^rigJit of national banks to 
remove limited— colorable assignment to give 
ttate court Juriediction— decision bff thisoourt^ 
in another suit, of questions involved, 

L Under seotton 4 of the Act of Ju\j 12. 188S» 
national banks cannot remove suits to which tbej 
are parties merely on the ground tliat ^hej are f eo- 
eral corporations ; said banks belnir tht^eSy put oo 
the same f ootinjr as to the Jurlsdicnon of the courts 
of the United Sutes as the banks of the State in 
which they arc located. 

Z, A case is not removable because a colorable 
assiffDment has been made to give a state court ez- 
dunve Jurisdiction. 

8. A case does not arise under the laws of the 
United States simply because a federal court has 
decided in another suit the questions of law which 
are Involved therein. 

[No. 1818.1 
BuhmiUed March 7, 1887. Decided March tl^ 

1887. 

IN ERROR to the Circuit Court of the United 
States for the Southern District of New 
York. 

Review of an order of the circuit court re- 
manding the cause to the state court from 
which it had been removed. Affirmed. 

The history and facts of the case appear in 
the opinion of the court. 

Messrs. Noel B. Saabom and Cluu*Ie» 
BL D»Co8t»t for plaintiff in error: 

Cases uising under the laws of the United 
States are such as grow out of the le«;is]ation 
of Conflress, whether they constitute Uie right 
or privuege, or claim or protection, or defense 
of the party, in whole or in part, bj whom 
they are asserted. 

Tennessee v. Da/vis, 100 U. &. 267» 264 (25: 
64S, 650); B. R Co. y. Mississippi, 102 U. a 
141 (26: 98); Starin v. If. T. 115 U. 8. %4», 
257 (29: m, 890). 

And this rule includes within its operatica 
all cases where the due or operative effect <^ a 
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tadgmeDt of a court of the United States la 
arawn in question. 

Dupasseur ▼. BocherMU, 88 U. 8. 21 Wall 
180 (22: 588): Faetcn d T. Ins. Oo. ▼. Munhy, 
111 U. 8.788C»: 583); Ne^ Orteatu B.F.k L. 
E. R. Oo. ▼. Ddamare, lU U. 8. 501 (89: 244). 

A circuit court may acquire by removal 
Jurisdiction which H la inhibited from exer- 
cising originally. 

Orten ▼. Ouitard, 64 U. 8. 28 How. 484 (16: 
471); BuBhfM ▼. Kennedy, 76 U. 8. 9 Wall. 887 
(19: 786); City €f Lexington ▼. BuOer, 81 U. 8. 
14 Wall. 282(20: 809); OlqflinY. OmnmonweaUh 
Ine. Oo. 110 U. 8. 81 (28: 76). 

The firm of Ashbunier & Co., the principals 
and assignors of Oooper, commencea in April, 
1881, an action in the Circuit Court of the 
United States for the Southern District of New 
York, on the identical causes of action in dec- 
laration herein set forth. Judgment went in 
their favor, which, however, this court re- 
versed, and remanded the cause for a new 
trial and for further proceedings in conformity 
wiUi this opinion. 

Leather Mfre. Bank v. Morgan, 117 U. 8. 96, 
122 (29: 811, 821). 

On the mandate coming down, AshbumerA 
Co. voluntarily discontinued the action and paid 
the costs. Immediately thereafter this action was 
commenced bv Cooper, Uie present plaintiff. 

Admonished by what this court held in Provi- 
dent 8av. L. Aesur. Society v. Ford, 114 U. 8. 685 
(SQ-. 261), and reiterated m OdkUy v. Ooodnote, 
118 U. S. 48 (ante, 61), to the effect that a col- 
orable assign ment made to deprive federal courts 
of Jurisdiction furnishes no sround for re- 
moval, the plaintiff in error aid not seek to 
remove the case on that ground. But it may 
not be inappropriate to say that the remedy 
there snggestea by this court, i, s. , a defense 
to the actu>n in the state court would, as to the 
State of New York, be Ohisory. 

It is a settled law in New York that a per- 
son to whom a cause of action Is transferrea by 
assignnient absolute on its face Is the real party 
in raterest within the meaning of the Code, 
although it may conclusively appear tiiat the 
assignment was founded on no or only on a 
nominal consideration, and that the recovery in 
the suit is to be for the sole benefit of the 
assignor. 

A&0iiv.J»m0n.44N. Y.281; BtoneY.FroeL 
61 N. Y. 614; et^eridan v. Ths Maiior, 68 N. 
Y. 80. 

Mr. John BL Bowers, for defendant in 
error. 

[779] Mr. Ohirf Juetiee Walte delivered the ophi- 
lon of the court: 

This is a writ of error broui^t under section 
5 of the Act of March 8, 187o, chap. 187, 18 
Stat at L. 470, for the review of an order of 
the circuit court remanding a suit which had 
been removed from the Supreme Court of the 
County and State of New York. The suit was 
begun June 1, 18862by William B. Cooper, 
Jr., a citizen of New York, against the Leather 
Manufacturers' National Bank, to recover a 
balance of account due from the Bank to the 
firm of Ashbumer & Co., which had been 
assigned to him. The Bank was originally 
organized under the National Banking Act, 
chap. 106, 18 Stat, at L. 99, on the 27th of 
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May, 1865, and its corporate ezisteiice was ex- 
tended May 27. 1885, under the Ad of July 12, 
1882, chap. 290, 22 Stat, at L. 162. Its place 
of business is in the City of New York, in the 
State of New York. 

Section 4 of the Act of July 18, 1888^ Is a» 
follows: 

Section 4. " That any association to extend- 
ing the period of its succession shaD conthiue 
to enjoy all the rights and privileges and im- 
munities franted, and shall continue to be sub- 
ject to alfthe duties, liabilities and restrictions 
Imposed by the Revised Statutes of the United 
States and other Acts having reference to nation- 
al bankine associations, and it diall continue 
to be in all respects the identical assodation it 
was before the extension of its period of suc- 
cession; I^wrided, howeter. That Uie Jurisdic- 
tion for suits her^ter brought by or against 
anv association established under any law pro- 
vidiDg for national banking associations, ex- 
cept suits between them and the United States, 
or its officers and agents, shall be the same as, 
and not other than, the Jurisdiction for suits 
by or asrainst banks, not orsanized under any 
law of ihe United States, which do or might do 
bankinff business where such national bankins; 
assodaSons may be doing business when sn£ 
suits mav be begun: and all laws and parts of 
laws of toe United States inconsistent with this 
proviso be and the same are hereby repealed." 

On the 28d of September, 1886, the Bank 
presented its petition to the state court for the 
removal of the suit to the Circuit Court of the 
United States for the Southern District of New 
York under the Act of March 8, 1875, ou the 
ground of its being a national Bank, and con- 
sequentlv the suit was one arising under the 
laws of tne United States. The cause was duly 
entered in the circuit court October ^1886; 
and, on the 9th of the same month, Ck>oper 
moved that it be remanded. This motion was 
granted October ^.because section 4 of the 
Act of July 12, 1882, had taken away from 
national banks the right of removing suits 
under the Act of 1875 <m the ground (3 Uieir 
being federal corporations. To reverse that 
order this writ of error was brought. 

Hie Act of 1882 repeals in express terms 
"i^ laws and parts of laws of the United 
States *' inconsistent with Its provisions, and en- 
acts that Jurisdiction for suits thereafter brought 
by or against national banks, with few excep- 
tions, '^Bhall be the same as and not other 
than the Jurisdiction for suits by or against 
baidn not organized under any law oi the 
United States ' doinff business where the nation- 
al bank " may be doing business when such 
suits may be begun." This was evidently in- 
tended to put national banks on the same foot- 
ing as the oanks of the State where they were 
located for aU the purposes of the Jurisdiction 
of the courts of the united States. The first 
national banking Act, that of February 25, 
1868, chap. 58, ll Stat at L., 681, provided, in 
section 59, that suits by and agidnst banks 
organized thereunder might be brought In any 
"cbcult, district or territorial court of the 
United States held within the district hi which 
such association may be established." By the 
Act of June 8, 186< chap. 106, § 57, 18 Stat, 
at L. 116, there was added to thtt, " or hi an7 
state, county or municipal court in the county 
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or cltj In wUdt mch UMdatloD U htcaled. 
baTing Jorbdletion In RiiiiUr cues." Both 
tbcM prartrfau woe curied into lectioii 51% 
of the BoYiMd BUtDt«a t^ (he smeDdaloiy A.ct 
of FebmUT 16, 1670, ciiap. SO, 18 Stat, at L. 
S20. 

The remoral of this claw of casea from a 
ttale conit to a dteult court vaa flrat provided 
for by the Act of March 8, 1876, <□ that cUuw 
of section 8 which relatea to suits "arifioK 
under llie Constitution or laws of the United 
Btatee," aa construed in the Paeijie Railroad 
BtauMoi Caam, IIB U. 8. 1 [2S: 81S]. Thus 
the federal and sCsie conrta bad concurrent 
Jurladlctlon for aults brought by or against 
national banks, and a suit of that character be- 
gun In a state court could be removed b; cither 
party to a Circuit Court of the United States if 
the value of the matter In dispute exceeded 
$S00, because, as a national bank is a federal 

3 oration, a ault by or against it is neces- 
y a suit arising under the laws of the 
United SUies. Bui the Act of 1883 provided 
in clear and unmistakable terms that the courts 
of the United States should not have juritdio- 
lion of such suits thereafter brought, save in a 
few classes of cases, unless they would have 
lurisdiction under like circumstances of suits 
by or against a alate bank doing business in 
tbc same State with the Dalional bank. The 

Erovision is not that no suc^ -wit sbaU be 
rougbt by or scainst such a naaona' bank in 
u federal court, but that a federal court shall 
not have juriadiclion. This clearly implies 
that such a suit can neither be brouKbt nor re- 
moved there, for jurisdiclion of su(£ suits has 
been taken away, unless a similar suit could be 
entertained by the same court by or against a 
slate Imok in like 'ituation with the national 
bank. Consequently, so long as the Act of 
1883 was in force, nothing in the way of Juris- 
diction could Iw claimed by a national bank 
because of the source of its iacorporailon. A 
national bank was by that statute placed before 
the law in this respect tiie same aa a tiank not 
organized under the laws of the United States. 
A auggeaUon was made in argument that the 
case is one arising under the laws of the United 
Statea, for the reason that the cause of action 
la identical with that sued on in LeaOar Man- 
^aetuTtri National Bank v. Morgan, 117 U. 
S. 86 [38; 811], decided by this court at the last 
term, and in which the principles of law wUch 
govern the rights of tne parties were deter- 
mined. NothLig of the kind, however, ap- 
pears in the record, and if it did it would not 
authorize a removal. Tbta is not that suit, and 
e does not arise under the laws of the 
IT any 

(be questions of law which are Involved. 

A case is not removable because a color- 
able assignment has been made to give a state 
court exclusive Jurisdiction. Pnmdenl Sav. 
L. Altar. Society v. Fm-d. 114 U. 8. 685 [29: 
8611, followed in OaltUg v. Qoodnow, 118 U! 8. 
48 JanAt, 61]. 

Ordff' to remand it qtflrmwi. 

Mr. Jvatiee Bla,tchford did not take part 
in the decision of this case. 

Jamas H. MoKenDer, Oerk. Supreme Court, D. S. 
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JuriKftdum— mandamiiB to ninttata an op- 
p»al — twtic«toe»irf»ndant io joiK—ttidtnet — 
Oode e(f Wa*hingfo» Territor y M t tttrvetion 



UETITION for writ of mandamui to the Su- 
X preme Court of Waahln^n Territory, di- 
recting that court to take lunsdiction of an ap- 
peal i^icb It tiad dcclineo to do. Granitd, 

The history and facta of the case appear lo 
the opinion of the court. 

J/'iMfr*.JoluiH.HitebeU.jl((>wi£. fsAnm, 
A. T. Britlon, A. B. Browne, and W. W. Up- 
ton, tot petitioner. 

Meieri. J. H. Hoffecker, Jr., and John B. 
Allen, for t«spondenta. 

Mr. Jiutite BlBttlMw* dellrered the ofda. f^'B] 
Ion of the court : 

This is an application under section 688 of 
the Revised Statutes for a writ of mandamtu, 
directed to the Supreme Court of Washington 
Territory, to reinslale an appeal from a decree 
of the District Court of the Territory for the 
First Judicial District, In a suit In equity 
wherein Elizabeth Denney, esecutrix of the es- 
tate of Timothy P. Denney, Is plaintiff, and 
HoUon Parker aitd Jobo F. Boyer are defend- 
ants. The decree in question was against each 
of the defendants severaUr, and the appeal was 
taken W the defeodaDl Hollon Parker. Upon 
bis petition herrtofore filed a rule to show 
cause has been iasuetl, to wlilch the C^hief Jus- 
tice and Assodatfl Jiuttcee of the Supreme 
Court of the Territory of WaabinKlon, on be- 
half of the court, have made and filed their re- 
turn. They set forth that at the time the said 
Hollon Parker sought lo appeal said cause re- 
ferred to from said district court to said Su- 
preme C^ouTt of Waahhigton Tenimry, the 
manner of taking such appeal waa defined by 
secIioD 468 of the Territorial Code, still In force, 
as follows : 

" Sec. 468. An appeal or writ of error Is tak- 
en by filing with the clerk of the court in wbirh 
the Judgment or order of the court appeolcii 
from is entered, a notice, stating the appeitl 
from the same, or some specific part thereof, 

Nora.— Man damns 1 rontnilQf It^trior (rUmnn'; 
dlK'-erfon.-nilH. See Sxparla lIorgBn,lU0.B. lA 
ts, p. ISS, note. 
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and serying a copy of said notice on the ad- 
verse partj or his attorney. Every notice of 
appeal or writ of error most be signed by tbe 
party taking the same or his attorney of record, 
and must contain the title of the district court 
in which the proceedings sought to be reviewed 
were had ; tne title of the cause as in the dis- 
trict court; a particular description of the 
Judgment, decree, or order sought to be re- 
viewed ; and in case of appeal* a particular de- 
scription of every decision, ruling, order, or 
decree by which the appellant clums to have 
been aggrieved, and which he relies upon as 
grounds for a reversal or modification of the 
judgment, order, or decree ; and in case of a 
writ of error, a particular description of the er- 
rors asdgnea." 

The return further sets forth that the defend- 
ant, John F. Boyer, did not Join in said appeal 
[740] as an appellant, nor was he made an appdlee 
therein, as appears by the notice of appeal 
which is set o t. This notloe of appeal is en- 
titled '*In the District Court of the Fiist Judi- 
cial District of the Territory/' with the title of 
the cause, and Is addressed to Timothy P. Den- 
ney, the plaintiff, James K. Kennedy, W. A. 
George, «John B. Allen, and T. J. Anders, at- 
torneys for plaintiff, and A. Reeves Ayree. 
clerk of the court, giving notice that the said 
Hollon Parker in the above entitled action 
"hereby appeals to the Supreme Court of 
Washington Territory from the decree and 
Judgment therein maae and entered in the Dis- 
trict Court of the Fbst Judicial District of 
Washhigton Territory, in and for Walla WaUa 
County, in favor of the phdntiff, Timothy P. 
Denney, in said action, and against the defend- 
ants, Hollon Parker and Jomi F. Boyer, and 
from the whole thereof, said decree and Judg- 
ment rendered on the 31st day of March, 1882, 
against the defendants, Hollon Parker and 
John F. Boyer." 

It is further stated in the return that no no- 
tice of appeal was served on Boyer, nor was 
service thereof waived by him. The Statute of 
Washington Territory relative to coparties on 
appeal is as follows : 

" Sec. 494. A part of several coparties mav 
appeal or prosecute a writ of error; but in such 
case th^must serve notice thereof upon all the 
other coparties, and file the proof thereof with 
the derk of the supreme court" 

It is further set forth that section 464 of the 
Code of Washington Territory prescribed the 
only means by which, in a cause appealed to 
the Supreme Court of the Territory, the evi- 
dence upon which the same was triea oould be 
certified to said supreme court That section 
is as follows : 

'* Sea 464. In an action by ordinary pro- 
ceedings, and in an action by equitable proceed- 
ings, med in whole or in put on oral testi- 
mony, all iNToper entries made by the derk, and 
all papers pertaining to the cause and ^ed 
therdn, except subpenas, depositions, and 
other ^pers which are used as mere evidence, 
are to be deemed part of the record. But in an 
action by equitable proceedings, tried upon 
written testimony, the depositions and all pa- 
pers which were used as evidence, are to be 
certified up to the supreme court, and shall be 
so certified, not by transcript, but in the orig- 
inal fonn. But a transcript of a motion, am- 
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davit, or other baper, when it relates to a col- 
lateral matter, shall not be certified unless by 
direction of the appellant If so certified!^ 
when not material to the determination of the 
appeal or writ of error, the court may direct 
the person blamable therefor to pay the costf 
thereof." 

It is further set forth that, accompanying a 
large quantity of written testunony, and a greai 
number of detached papers in saia cause, were 
two certificates, copies of which are, respect- 
ivdy, as foUows : 

" I, B. L. Sharpstein, referee in the case of 
Timothy P. Denney v. M. Parker and J. F. 
Boyer, do hereby certify that the foregoing ev- 
idence, consisting of five packages or bundles 
numbered one (1 ), two (2), three (5), four (4) and 
five (5) is the evidence written down before me 
and taken in said action, and that the same, 
with the documentary evidence returned here- 
with by me into court, constitute the evidence 
submitted to and taken by me in said action. 
'' B. L. Sharpstein, Hd'ered, 

"Dated March 10, 1882." 

•• Certificate of derk, 
j *' I, A. Reeves Ayres, clerk of the District 
I Court of Washington Territory and for the 
First Judicial District thereqf, holding terms 
al Walla Walla. Walla Walla County, in said 
Territory, do hereby certify that the five pack- 
ages of testimony herewith transmitted to the 
supreme court, and numbered by pages from 1 
to 1572, is all the testimony in the case of Tim- 
othy P, Denney v. HoUon Parker and John F, 
Boyer as taken before B. L. Sharpstein, Es- 
quke, referee in said case, and by him depos- 
ited with the clerk of said court ; and I further 
certify that the letters, papers, and exhibits 
herewith transmitted and numbered in red ink 
figures from 1 to 130, respectively, are all the 
papers, letters, and evidence introduced in said 
cause before said referee, and l^ him deposited 
with the clerk of said court. 

*' In testimony whereof, I have hereunto set 
my hand and affixed the seal of said District 
Court this 16th day of June, 1888. 

[seal.] " A. Rebybs Atbbs, Clerk, 

" By Frank W. QooDmE, Deputy^ 

U. 8. District Court, First Judicial Dietriet, 
•*WaUa WaUa, Washington Territory," 

The evidence in said cause was in no other 
manner authenticated. 

It further appears that the said cause was 
docketed in the simreme court as upon the 
appeal of Hollon Parker. That after divers 
motions had been determined in said cause, Uie 
same was argued on the merits at the regular 
July Term, 1888, and taken under ad vis^nent; 
but before a decision had been reached, by an 
Act of Congress, the organization of the 
Supreme Court of Washington Territoir was 
so altered as to make the same consist of four 
justices* and as to disqualify the Justice render- 
ing a decision or Judgment from sitting in the 
review thereof. 

The death of the appellee was suggested, and 
due showing made; and thereupon Elizabeth 
Denney, executrix of the last will of Timothy 
P. Denney, deceased, was substituted as appel- 
lee; and thereupon the cause was again placed 
upon the docket of the supreme court for hear- 
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log at ito regular July Tenm 1886. At that 
time the applies moTed to dismisa the appeal 
on the grounds: first, that all thecoparties had 
not joined in said appeal, and had not heen 
aerved with any notice of appeal; and second, 
because no evidence was properly certified. 
After aigument it was determined by the court 
and deemed that each of the grounds in said 
motion was well taken; and thereupon, for 
want of Jurisdiction, to hear and determine the 
cause upon its merits, a final judgment of the 
court was entered that the app^ from the 
judgment of the said district court be dismissed, 
with costs. 

Although the Supreme Court of Washington 
Territory rendered judgment in this case for 
costs a^nst Parker, the appellant, it, never- 
theless, dismissed his appeal for want of Juris- 
[743] diction in that court to entertain it. There 
were two munds alleu^ in the motion to 
dismiss, and in the opin&n of the court giving 
its reasons for granting the same, on which it 
was contended and decided that Parker had 
failed to take the necessary preliminary steps to 
transfer his cause from the district court to the 
Supreme Court of the Territory. It was ad- 
judged against him that he had not complied 
with the requisition of the law prescribing the 
conditions precedent to perfecting his appeal. 
The supreme court refused to hear the cause 
and to decide it upon its merits, because it con- 
sidered that the cause was not lawfully before 
the court; that the parties were not in court for 
the purposes of an appeal. This presents a case 
for the exercise of the jurisdiction of this court 
in mandamus according to Uieprinciples and 
practice applicable thereto. That writ prop- 
erly lies in cases where the inferior court re- 
fuses to take jurisdiction whereby law it oucrht 
so to do, or where, having obtained jurisdiction 
in a cause, it refuses to proceed in the due 
exercise thereof; but it win not lie to correct 
alleged errors occurring in the exerdse of its 
judicial discretion within its jurisdiction. As 
was said in Ex parte Brawn, 116 U. 8. 401 [29: 
676J "Mandamus lies to compel a court to take 
jurisdiction in a proper case, but not to con- 
trol its discretion while acting within its juris- 
diction." In that case the motion for the writ 
was denied because the court below, having 
entertained jurisdiction of the cause, had dis- 
missed it for want of due prosecution . That is 
to say, because errors had not been assigned in 
accordance with the rules of practice applicable 
to the form of the action; although the state- 
ment in the report does not sufficiently recite 
the facts from the record on which the opinion 
is based. In the present case, the Supreme 
Court of Washington Territory, on considera- 
tion, decided that it could not legally exercise 
iurisdiction upon the appeal of the petitioner 
'arker. The question for our determination is 
whether that dedsion was in conformity wl^ 
law. 

It appears from the record that on the 19th 
day of June, 1882, Parker addressed to his co- 
defendant, Boyer, a notice, in which, after 
setting out the title of the court and of Uie 
r7441 ^ause, it proceeds as foUows : 
^ ** To John F.Bayer, one €fih$dtfendanU in 1h$ 

above entitled eauee: 

"You will please take notice Ibat your code- 
fendant, Hollon Parker, in the tboTa entitled 
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action, will, on this the 19th day of June, 1882^ 
file a notice of appeal and stay bond, and ap 
peal said cause to the Supreme Court of Wasn- 
ington Territory, holding terms at Olympia, 
Julv Term, 1888; and you are herewith requei»ied 
to join in said appeal." 

This notice was duly signed and dated. 
Service of this notice was acknowledged in 
writing by Boyer, as follows: 

"I hereoy aocept service of the above notice 
this 19th dav of June, 1882, and decline to loin 
in an appeal in said cause, wherein T. P. Den- 
ney is plaintiff and Hollon Parker and John F. 
Bover are defendants." 

It was held by the Supreme Court of the 
Territory that this notice upon Boyer was not 
a sufficient compliance with section 454, because 
it was a notice of an intention to appeal, and 
not notice of an actual appeal^ The language 
of that section, already quoted^ is: 

"Sec 454. A part of several coparties may 
appeal or prosecutes writ of error; but in such 
case they must serve notice thereof upon all the 
other coparties and file a proof thereof with 
the derk of the supreme coon" 

This was a notice of a present intention to 
appeal, with a request to Boyer, as a codef end- 
ant, to loin in it. We cannot understand how 
it could more exactly and effectually comply 
with this section of the statute. If the required 
notice must be of an appeal already actually 
taken, then it is not a condition precedent to 
the perfecting of the appeal, and the failure to 
give it would not deprive the court of jurisdic- 
tion to proceed in the cause; but if the notice 
is a necessary prerequisite to perfecting the ap- 
peal, then it cannot be a notice of an app^ 
already taken. Besides wt leh, the codefenoant 
Boyer expressly declined to join in the appeal, 
which, of itself, was a waiver of any further 
notice. 

The other ground on which the court pro- 
ceeded was that there was nothing in the tran- 
script to certify to the court that It had before [745] 
it the whole of the evidence. Section 451 of 
the Code of Washington Territory is as follows: 

"When a cause is tried by the court it shall 
not be necessary, in order to secure a review of 
the same in the supreme court, that there should 
have been any finding of facts or conclusions 
of law stated in the record; but the supreme 
court shall bear and determine the same when- 
ever it shall appear /rom a certificate of the 
judge, agreement of parties, or their attomey.<t. 
or, in case the eviaence consists wholly of 
written testimony, from the certificate of the 
derk, that the transcript contains all the evi- 
dence introduced by the parties on the trial in 
the court below." 

By section 464, heretofore set out, it is pro- 
vided that "In an action by equitable proceed- 
ings, tried upon written testimony, the deposi- 
tions and all papers which were used as evidence 
are to be certified up to the supreme court, and 
shall be so certified, not by transcript, but in 
the original form. But a transcript of a mo- 
tion, affidavit, or other paper, when it relates 
to a collateral matter, shall not be certified 
unless by direction of Uie appdiant. If so cer- 
tified, when net material to the determination 
of the appeal or writ of error, the court may 
direct the person blamable to pay the cost^ 
thereof." 
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In this cue the appellant, in writing, in hit 
notioe of appeal* gave the loUowlDg wection 
to the derk of the court: 

"And you, the clerk of said court, wHl please 
transmit to the supreme court all the papenJUed 
In this cause (except subpenas), as by law pro> 
Tided in sections 459 and 464, Ck)de of 1881, 
together with your certificate, as provided in 
Rule 2 of the Supreme Court. 

The cause, it will be remembered, while in 
the district court had been referred to B. L. 
Sharpstein as a referee. The order of rdterence 
directed him to "take the eyid^ce and a full 
accounting of said cause, and find the facts 
thereon, and that he report the same to this 
court," etc. The cause was heard by the district 
court upon exceptions to the report of the ref- 
eree, consisting of the testimony as returned 
by him, with bis findings of f actjthereon. The 
decree sought to be appealed 6om was based 
upon that report and the findings and oondu- 
[746] sionsof the referee, the exceptions to which on 
behalf of Parker were overniled. The certifi- 
cate of the referee retmned into the district 
court, and sent up to the supreme court as a 
part of the transcript by the clerk of the district 
court, in pursuance of the app«il, was as fol- 
lows : 

"I, B. L. Sharpstein, referee in case of 
Timothy P. Denney v. 51 Parker and J, F. 
Botjer^ do hereby certify that the foregoing 
evidence, consiBting of five packages or bundles, 
numbered one (1), two (2), tbr^e (8), four (4), 
five (5), is the evidence written down before 
me and taken in said action, and that the same, 
with the documentary evidence returned here- 
with by me into court, constitutes the evidence 
submitted to and taken by me in said action." 

The clerk of the district court stated in his 
certificate, contained in the transcript trans- 
mitted to the supreme court, '*that the five 
packages of testimony herewith transmitted to 
the supreme court, and numbered by pages 
from 1 to 1672, is all the testimony in the case 
of Timothy P. Derniey v. HoUon Parker and 
John F, Bayer, as taken before B. L. Shiurp- 
stein, Esquire, referee in said case, and by him 
deposited with the clerk of said court And I 
further certifv that the letters, papers, and ex- 
hibits, herewith transmitted ana numbered in 
ink figures from 1 to 180 respectively, are all 
the papers, letters, and evidence introduced in 
said cause before said referee, and by him de- 
posited with the clerk of said court" 

The transcript on appeal also was certified by 
the clerk, stating "that the foregoing is a full, 
true, and correct transcript of so much of the 
record in the above entitled cause as I am by 
statute and directions of attorneys in said cause 
required to transmit to Che supreme court." 

It appears from these documents very clearly 
that nothing was omitted in the transcript by 
direction of attorneys except the subpenas; 
that all the testimony introduced by the parties 
on the trial before the referee was returned 
into the supreme court, dulv certified as such, 
and that that constituted all the evidence in- 
troduced by the parties on the trial in the court 
below, in accordance with section 451 of the 
Territorial Code, because it appears by the de- 
cree sought to be appealed from that the cause 
r 747] ^ as finally heard upon the report of the referee, 
the exceptions thereto of the defendant Parker 
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being overruled, and the report of said referee 
being In all things confirmed, except as modi- 
fied and altered by the findingis and conclusions 
of the court itself. It thus appears with cer- 
tainty that the transcript contained all the 
evid^ce introduced by the parties on the trial 
in the court below. It follows that Parker's 
appeal had been duly taken and perfected, and 
the cause had been properly transfened from 
the District to the Supreme Court of the Terri- 
tory; and that the latter, having acquired ju- 
risdiction thereof f should have proceeded in the 
exerdse of its Jurisdictton to near and deter- 
mine the same upon its merits. FortfiefaUure 
to do to the terit ^mandamus fnuet ieeue, andii 
is accordingly eo ordered. 
Ttuecopy. Test 

James H. MoEenney, Clerk, 8u|>. Oourt, UJBb 
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£. D. Lb BRETON, Assignee in Bankrupt<7 
of NoiiAN S. Williams; SAMUEL H. 

e:ennedy bt 



(See & a BepoTter*B ed. 785-974.) 

Foredoiure qf mortgage— hiU toforeeUm andeet 
aeide former eale^Louieiana toiM— pact de 
non alienando— soltf mthaut notice to other 
ereditcre, valid— acknowledgment of amount 
due on unliquidated account and eoitfettion 
qf Judgment far mortgagor for amount of ad' 
tancee—fraui^^StatnU of Limitaiume— 
laehee. 

L In an action to foreolose a mortgage contaln- 
ing the poet de non aJtlenando. on a plantation In 
Louisiana, and to set aside a former sale made by 
executory process at the suit of others secured by 
the same uutrument, it Is held: that the holdets of 
the flnt mortgage were not bound to give notioe to 
anv peison but the debtor in poesesuon; that the 
acknowledgment by the mortgagor of the amount 
due on their unliquidated account of advances, to 
secure which the mortgage was given, and hfs con- 
fession of juds[ment for the amount so acknowl- 
edged, did not invalidate the sale; that any irreig- 
ularities in the sale are within the Statute of Limit- 
ations ; that the charge of fraud and conspiracy 
on the part of the holders of the first mortgafl[e and 
the mortgagor is not sustained by the evidence; 
that said nolders of the first mortgage were not 
trustees for the complainants: and that the delay 
of more than eight yean in filing the present bill w 
a very serious objection. 

2. A mortgage to cover future advances is valid 
under the Oode of Louisiana. 

[No. 554.] 
Argued and eubmitted Oct, ei.tt, 1886. De- 
cided March £1,1887. 

APPEAL from the Circuit Court of the United 
States for the Eastern District of Louisiana. 
Affirmed. 

The history and facts of the case appear in 
the opinion of the court 

Mesere. John A CampbeU* J. D. Ronee* 
and Wm, Grant, for appellants. 

Mr. J. McOonneU, for S. H. Kennedy A 
Company, appellees. 

Mr. Juttice Bradley delivered the opinion 
of the court: 

The bill in this case is brought to foreclose 
a certain mortgage on a plantation in Terre- 
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boone Parish, Louisiana, called the Ardoyne 
Plantation,with the stock thereon, and to have 
the same sold, and the proceeds distributed 
amongst the parties secured by the mortgage, 
and to set aside, as illegal, fraudulent, and void, 
a former sale made by executory process at the 
suit of 8. H. Kennedy & Ck)., one of the parties 
secured by the same instrument. ^ 

The mortgage referred to was given by no- 
tarial act on the l2thof April,1872, DvonelHolan 
8. Williams, to secure various creditors large 
amounts respectively due to them; amongst 
others, to secure the complainants in the bill 
(the appellants here) the sum of $50,606.88, 
with interest at 8 per cent per annum, due to 
the New Orleans National Banking Associa- 
tion, and $6,856.95, with like interest, due to 
McComb. The mortgage contained the poet 
de nan alienando. In the same instrument it 
was agreed that Williams shuuld conduct and 
cultivate the plantation, and should receive 
$2,000 per year for his support out of the ad- 
vances to be made as hereafter stated; and Sam- 
[7671 uel H. Kennedy, one of the appellees, for bis 
firm of 8. H. Kennedy & Co., agreed to make 
all necessary advances in cash and in piirchase 
of supplies to carry on and cultivate the planta- 
tion ouring the existence of the mortgage, 
not to exceed $30,000 per year, to be evident 
by an open account to be Kept by said firm be- 
tween them and the plantation. To secAu*e 
Kennedy & Co. for these advances, Williams, 
by the same instrument, mort&^aged the planta- 
tion to said firm, with the like pact de non 
alienando; and it was agreed by all the parties, 
both mortgagor and mortgagees (who all joined 
in the act), that the mortc^age granted in favor 
of Kennedy & Co. should have priority and 
rank of first mortgage over the one granted in 
favor of the other creditors. To further secure 
Kennedy & Co., Williams also mortgaged to 
them the crops of the plantation, and agreed to 
consign the same to them for sale in iNew Or- 
leans, and Kennedy and Co. were to have the 
usual commissions and charges; and, after they 
were reimbursed for their advances, interest, 
and costs, the balance of the proceeds of the 
crops was to be applied by them, each year, to 
the debts due to the other mortgagees. 

The accounts of Kennedy & Co. with the 
plantation, for the vear 1872, showed that the 
advances required for that year amotmted to 
over $40,000, and that the net proceeds of the 
crop were less than that sum. 

In anticipation of this state of things another 
instrument was executed before a notary by all 
the parties, on the 80th of December, 1872, by 
which it was agreed that Kennedy & Co. should 
advance $40,()00 for that year and ^.000 for 
each succeeding year, instead of $80,000, as 
provided by the first agreement; and to se- 
cure them for such advances, Williams mort- 
gaged to them the plantation anew; and the 
other creditors agreed and consented that the 
new mortgage should have priority and rank 
of first mortgage over that gnmted in their favor 
by the act of April 12, 18^. 

The accounts of the next year, 1878, showed 
that the proceeds of the crop were insufficient 
tojpayKennedy & Co's advances by more than 
$28,(f00; and it seemed evident that the planta- 
tion could not be carried on without serious 
loss to all the parties concerned. 
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In this condition of things Kennedy & Co. ,m^g. 
Jtistly considered themselves authorized to pro- * ' 
ceed upon their mortgage for the collection of 
the amount due to them. It stood at that time 
upon an open account; and, on the 28th of Jan- 
uary, 1874, they procured Williaois to make an 
acknowledgment before a notary public of the 
balance due, which amounted to $28,097.36, 
for which he, at the same time, confessed Judg- 
ment, and consented and agreed that, under 
said act, and the two acts of mortgages before 
referred to, Kennedy & Co. should have the 
right to seize and seU the plantation under exe- 
cution process. 

Thereupon, on the 8lAt of Jant'ary, 1874, 
Kennedy & Co. presented a petition for execu- 
tory process to the Judge of the District Court 
for the Parish of Terrebonne, setting out there- 
in the two mortgages, the fact that the planta- 
tion was incurring indebtedness every year, in- 
stead of paying anvthing, the amount of bal- 
ance due them, ana the notarial act by which 
Williams had admitted the amount, and con- 
fessed judgment therefor, and praying for an 
order of seizure and sale to be directed to the 
sheriff, for the purpose of satisfying their claim. 
Williams indorsed the petition, waiving all no- 
tices and legal delays. An order was accord- 
ingly made, and Williams havinc^ waived al) 
formal notices, the property was advertised and 
sold by the sheriff on the 7th of March, 1874, 
and 8. H. Kennedy became the purchaser for 
the sum of $17,435.32, the appraised value be- 
ing$26,142.62. 

The grounds on which the complainants seek 
to set this sale aside are illegality and fraud. 

The illegalities alleged are: first, that the 
complainants and other mortgage creditors 
wens not made parties to the proceeding and 
were not notified of the sale; and secondly, that 
the debt, beinjz an open account until acknowl- 
edged by Williams, was not an exigible debt 
under the mortgage alone, and that tne seizure 
and sale had no validity except in virtue of the 
confession of judgment made by Williams on 
the 3l8t of January, and hence could not affect 
the complainants who had a prior mortgage. 

Neither of these objections seems to be well 
founded. A holder of a first mortgage, duly 
executed before a notary, with pact de non l •**! 
alienando, is not bound to give notice to any 
person but the debtor in possession. 

The Code of Practice (art 732) declares that 
" Executory process can only be resorted to in 
the following cases: 1. When the creditor's 
right arises from an act importing a confession 
of judgment, and which contains a privilege or 
mortgage in his favor." 

Art. 733. " An act is said to import a confes- 
sion of judgment in matters of privHegei and 
mortgage, when It is oaased bdore a notary 
public or other officer ralfilUng the same func- 
tions, in the presence of two vntneeses, and the 
debtor has declared or acknowledged the debt 
for which he gives the privilege or mortgage.** 

Art. 784. " When the creditor is in poesessioD 
of such an act, he may proceed against the 
debtor or his heirs, by causing the property 
subject to the privilege or mortgage to be 
seized and sold, on a imiple petition, and with- 
out previous citation of tne debtor, in the man- 
ner laid down in the third para£^^>h, second 
8ection,third chapterof thefirstpart of thisCode. ** 
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Art 785. " In obtaining this order of seiz- 
ure, it shall suffice to ffive three days' notice to 
the debtor, counting from that on which the 
notice is given, if he resides on the spot; add- 
ing a daj for every twenty miles, between the 
?lace of his residence and the residence of the 
udge to whom the petition has been presented. " 

The Civil Code, art. 8397 (8860),declares that 
*' The mortgage has the following effects: 1. 
That the holder cannot sell, engage or mort- 
gage the same property to other persons, to the 
prejudice of the mortgajre which is already 
made to another creditor. 

These sections do not, it is true, speak of the 
pact de non alienando and its peculiar effect. 
This pact and its consequences were derived* 
from the Spani^ law and were not affected 
by the Code, and have been firmly established 
in the Jurisprudence of Louisiana. NatJuin v. 
Ijee, 2 Mart. (La.) N. 8. 82; Donaldson v. Man- 
Tin, 1 La. 89, and other cases cited in Hennen's 
Dip:, arts. Executory Process, III. (b.)'; Mo^^ 
gage, VI. (c), 6); Louque's Dig. ib. This rule 
not only applies to subsequent purchasers from 
[770] the mortgagor, but to subsequent incumbranc- 
ers. Chutnardy, Soulier 8 La. Ann. 58. The 
mortgage of Kennedy & Co. contained all the 
requisites required for this process. It was a 
first mortgage by agreement of all the parties, 
and contain^ the pact in question. The fact 
Uiat the complainants and other creditors had 
a junior mortgage bv virtue of the same instru- 
ment makes no difference. They agreed to 
stand on the plane of second mor^gees, and 
must be bound by the conditions attaching to 
such a position. It has even been held by the 
Supreme Court of Louisiana that where two 
separate notes, drawn in favor of different indi- 
viduals, were secured by the same mortgage, 
either mortgagee mav sue to enforce his rights 
without a joinder of the other. Uh v. UU, 84 
La. Ann. 752. And, in another case, it was held 
that where there are concurrent mortgagees, 
one of them may proceed by executory process 
to foreclose the mortgage without giving special 
notice to the others. 'Soniat v. mtles, ^ La. 
Ann. 164. In such cases the other interested 
parties are entitled to their proper shares of the 
common proceeds. Oarite v. TroM, 105 U. 8. 
761. 755 [26: 1228, 1224]. 

But in this case, Kennedy & Co. had not 
only the joint mortgage of April 12, 1872, as 
security for their claim, but the separate one 
of December 80, 1872, in which the complain- 
ants aDd other creditors repeated their con- 
sent that it should be a first mortgage and have 
priority over theirs. We think, therefore, 
that there can be no doubt that Kennedy & 
Co. had a right to proceed by executorv process 
without giving special notice to the other 
mortgagees, if they had a right to executory 
process at all. 

The complainants, however, deny that Ken- 
nedy & Co. had any such right, hiecause their 
claim stood in the form of an open, unliqui- 
dated account, and the balance had to be ac- 
knowledged by the debtor Williams before it 
was in a proper shape for executory proceed- 
ings. We do not thmk that this objection can 
prevail. The mortgage on its face was good 
for any sum not excee^ng $85,000; and though 
this was to cover future advances, it was none 
the less efficacious as a mortgage to the extent 

IJOU. s. 



of those advances, lees the amount of any cred 

its realized from the proceeds of the crop oi [771 1 

otherwise. The law on the sublcct of such 

mortgages is laid down in the (jivil Code as 

follows: 

Art. 8202 (8969): '* A mortgage may be given 
for an obligation which has not yet risen into 
existence; as when a man grants a mortgage by 
way of security for an endorsement which 
another promisee to make for him." 

Art. 8298(3260): " But the ri^ht of mortgage 
in this case, shall only be reahzed in so far as 
the promise shall be carried into effect by the 
person making it The fulfillment of the 
promise, however, shall impart to the mortgage 
n retrospectf^ " <9ffect to the time of the con- 
tract.'* 

These articles, read in connection with those 
previously quoted, and the express aCTeement 
of the parties, are sufficient to show that there 
is no foundation for the oblection. As matters 
stood in January, 1874, all that was necessary 
was an ascertainment of the balance due from 
the plantation of Kennedy & Co.; and for this 
balance, to any amount less than $85,000, the 
mortgage was as good as if the precise sum had 
been named in it when it was executed. To as- 
certain this balance, for the purposes of execu- 
tory process, aU that was wanted under the 
Code was the acknowledgment of the debtor. 
8uch an acknowledgment was made in solemn 
form before a notaiy and satisfied the condi- 
tions of the law. 

It is true that the other mortm;ees were in- 
terested in the amount of the oalance due at 
the end of each year, and were undoubtedly 
entitled to inspect the accounts which Kennedy 
& Co. were to keep with the plantation; but the 
latter were not required to render accounts to 
them in the ordinary sense of those terms. 
Their accounts were with Williams, to whom 
the advances were made, or with the plantation, 
which was the same thing; and their settlements 
were 'properly made with him; and behog so 
made, were binding on all the parties, unless 
fraud or collusion could be shown. The evi- 
dence shows that Kennedy & Co. were always 
ready and willing to have their accounts in- 
spected, if the other parties had dedred to in- 
spect them. This was all that the agreem^t 
implied or required. Hence the acknowledg- 
ment by Wilhams of the correctness of the ac- [772] 
counts, and of the balance due to Kennedy A 
Co. , was a soffldent ascertainment of the amount 
due to them to ** impart to the mortgage a re- 
trospective effect to the time of the contract.'* 

The fact that WUliams, in addition to mak- 
inff an acknowledgment of the amount of the 
debt, also confessed lodgment tor it, did not 
deprive K&medj & Co. of their riflhts under 
the mortgages, which themselves had the force 
of oonfe£ed judgments. The executory poo- 
ess was sued out upon them all, and had the 
effect due to all or any of them. The acknowl- 
edgment, it is true, was all Uiat was needed 
under the law to make the mortgages exigible, 
and the confession of judgment was a super- 
erogatory formality which did not affect their 
validity. 

The complainants' case, therefore, must 
stand or fall upon the charge of fraud and con- 
spiracy on the part of Kennedy & Co. and 
Williams. We have carefully examined the 
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«Tideiioe in relation to this cham, and are aat- 
iflfled with the eondnaions leached by the dr- 
cuit court on the sabject The main stren of 
the argoment of the appellaDtson this pdnt is 
laid on the want of notice to them of the exec- 
utory proceedings, and the haste with which 
the proceedings were conducted. We have al- 
ready shown Uiat they were not entitled to no- 
tice, and the haste in the proceedings is ac> 
counted for by the fact that unless a sale were 
made in the early spring, the purchaser could 
not make a crop for that year; and, hence, the 
property woidd command a greater price at an 
early sale than at a later one. The eridence 
shows that eyerythine was done in good faith 
and with all due puoLidty. The charge that 
Kennedy induced parties not to appear and bid 
at the sale is not substantiated by satisfactory 
proof : on the contrary, we think it is dis- 
proyed. None of the plarties interested seem to 
nave thought the proceedings assailable, dther 
for fraud or any other cause. The sale was 
made March 7, 1874 ; Kennedy took immedi- 
ate possession, and carried on the plantation. 
The complainant Bank had suspended October 
4, 1878, and went into bankruptcy. A receiver 
(Cockrem) was appointed October 20, 1878, and 
another receiver (Casey) July 1, 1874. The 
1778] latter, in hU report to the comptroller, dassed 
the daim against Williams as worthless. He, 
or his pre(&esccr, must have examined into 
the condition of tiie security at the time, and 
must have ascertained all about the sale to 
Kennedy, if they were not aware of it when it 
took place. The receiver paid no further at- 
tention to the claim until shortly before the fil- 
ing of the bill in this case, which was May 15, 
1882, more than dght years after the sale took 
place. The notes given to the complainants 
had then been due over five years, and no in- 
terest or prindpal had ever been paid on them. 
Surely such an important asset of the Bank, 
the prindpal of which was over $50,000, could 
not nave oeen overlooked. The other second 
mortgagees were equally oblivious to any ille- 
gality or fraud in the sale untU this suit was 
brought. Tt seems incredible that parties so 
decpfy interested, represented as thev were bv 
vigilant and able counsel, did not in all this 
period discover the alleged illegalities and 
frauds. The proceedings inddent to the sale 
were matter or record ; the petition for execu- 
tory process, the order, the acknowledgment of 
the debt, the appraisement of the property, the 
purchaser's bid, the sheriff's deed, all lay open 
to inspection ; and no sign was ever made for 
more Uian dght years by any of these parties. 
Tbcy must £ive been satisfied with the regu- 
larity of the proceedings, and the good faith of 
Kennedy & Go. and Williams. Thdr conduct 
U inexplicable on any other hypothesis. 

As to any irregularities in the sale, the Stat- 
ute of Limitations of 1856, now to be found in 
eections 2809 and 8392 of the Revised Statutes, 
and article 8548 of the Civil Code, clearly ap- 
plies. This sUtute declares that "All infor- 
malities connected with or growing out of any 
public sale, made by any person authorized to 
sell at public auction, shall be prescribed 
against by those clsiming under such sale, after 
tbc lapse of five years from the time of making 
it, whether agdnst minors, married women, or 
interdicleiji persons." 
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But it is alleged that the defendants, Ken- 
nedy A Co., were trustees for the complainants 
and the other mortgage creditors ; umI, there- 
fore, that they are answeraMe for all profit! 
and gains realized by Mr. Kennedy from the 
plantation purchased Dy him. Weareof opto- r^.,., 
Ion, however, that the rdation of trustees did ' ^ 
not arise from the agreement. Kennedy & Co. 
were to receive the crops and dispose of them, 
and if any surplus remained after idmbursing 
themseives for their advances and proper 
charges, th^ were to pay it over to the other 
mortgagees, instead of payinf^ it to Williams. 
They only occupied the positaon of factors, le- 
wdly responsible for any surplus in their hands. 
For this surplus, if they neglected to poy it 
over, they were liable in an action at law. 
This is a very different podtion from that of a 
trustee in the chancery sense of that term. 
The fact is, they never had any surplus, and 
were never liable in any amount to the com- 
plainants or thdr comortgagces. 

But if we were not satisfied that the com- 
plainants have no case on the merits, we should 
still reeard the great lapse of time which inter- 
vened between the transaction complained of 
and the filing of the bill for relief as a very se- 
rious obstade to a decree in thdr favor. Eig^t 
years passed away before any complaint was 
made. The prin^Md of the notes did not ma- 
ture till April, 1877, it is true ; but the interest 
became annually due, and none was ever paid. 
The ground of relief, if any existed, com- 
menced to exist on the day of sale ; and if the 
complainants, or the assignees, did not know 
of it at once, they must have known of it with- 
in a short period thereafter. There is nothing 
alleged as a ground of disturbing the sale, 
which they did not know, or which they were 
not put upcm inquiry to ascertain, within a 
year from the sale at most 

On the whoU weare tati^fl&d that the decree ej 
the Circuit Court wu right, and it ii therrfore 
t^ffirmed. 

True copy. Test: 

James H. MeKenney, Qerk, 8ai>. Court, U. 8. 



JbPdirte: 
In the Matter of THOMAS H. HARDINQ, [782] 

Petitioner. 

Habeas oorpoB—juriedietio n i rregularitiee im 

proeeedinge. 

(See 8. OL Beporter^s ed. 788-7SA.) 

L This court has no Jurlsdlotion'ror the dltcaarie 
on habeas eortnm of a person who is imprisoned 
under the senienoe of a territorial oourt in a crin^ 
inal case, on account of irresrularities in the pr^ 
ceedloAB. 

a. l%e objections that the grand jury was lm> 
properly constituted and that the defendant was 
demed compulsory process f or^toe^cses go ooIt to 
the regularity of the proceedings, not to the jiirls- 
dlction of the court. 

Motion for teave to JUe petition, tuomttted 
March n, 1S87. Leave granted to file brief in 
eupport at motion March 14, 1887, Motion 
denied March tl, 1887, 







N motion for leave to iile petition for writs 
of habeas corpus nnd certiorari. Denied. 
The petition accompanying the motion was 
as foUows; 

120 U. S. 
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^ jraventhat lie la deprirwl ofiPOUBTH NATIONAL BANK Of THI I'*''! 

tab UberU uid la imprlaooed and about to be 
depriTod of Ua lUe b; tbe Sberlfl of Beaver- 
faMd CooQtr, in Montana Territorf, under the 
pretended judgment of convictiOD of the crime 
of murder, made attd entered by the district 
court in and for said count;, and the seotence 
of B^d ooori imposed thereunder. He avers 
that the Indictment, Judgment, and aenteuce 
were "contrary to tbe Conadtution and law* of 
the United States," and the lawaof eaid Tenitoiy 
under which these acta Me dona, and wen on- 
couetitutiooftl, null and rotd: 

Tint. Becaoae tbe Indictment nsdor whldi 
he waa prceecuted, tried, conTlcted and aen- 



Second. That ao Act of tbe Territorial 
Legialatnre, wbereunder lald nand Jury waa 
•elected and impaneled (Seas. Laws of Mon- 
tana Legislature, 1881, p. 67), Is Id conUlct wltb 

article 6 of the AmeodmenU of the Federal 
Constitution and the laws ol the United Statee, 
■ on of 



Third. BecBuse said court denlM his rigut 
*o have compulsory proceaa for obtaining wit- 
nesses In bis favor, In derogaHon of bis const!, 
tutiooal right uader aaid article 6. 

'Wherefnre he praya tbe laauance of the writ 
of habtat corpiu, ana also the writ of earttaTari 
addresaed to said district court, wherebt the 



iir. Oh^f JuitieeWmii* delivered the opin- 
ion of the court: 

Thi* motion it denied. This court baa do 
JurUdlction for tbe discharge on haitea* eorpw 

of a person Imprisoned under the seotence of a 
leiritorial court in a crimlual case, unleaa th« 
•enteoce exceeds tbe jurisdiction of that court, 
or there Is no Buthorityto hold bim under the 
•entence. Ez parte WiUon, 114 U. B. 420 
[29:90], and the caaes there cited. The fact that 
ft law of tbe Territory allowed an alien who 
bad declared bis intention to become a citizen 
of Ihe United Stales to sit oa a grand Jury, and 
that an alien did in fact sit on the Jury that 
found the Indictment against this petitioner, 
did not deprive the court of Its jurisdiction for 
fals trial under the Indictment. The objection, 
if it be one, goes only to the regularity of the 
OTocecdinga, not to tbe Jurisdiction of tbe court 
The same is trae of the allegation in tbe peti- 
tion that tbe petltioDer was denied his right to 
have compulsory process for obtaining wit- 
nesaea in bis favor. For auch errora or lireg- 
uUrities, If they exist, a Judgment is not void, 
and a writ of hahea* eorpv* glvea this court no 
antbority for their correction. 

Trueoopr. TBSt; 

Jamea IL UoEenoe;, Clerk 8up. Court U. 8. 



TT. B. Boox 80. 



AtUntic De Laine Company, to recover Oa 
amount of a debi for upwards of $100,000, due 
from that corporutlDn ti; the plaintiff on prom- 
issory notes mailt and payable In December, 
1878, and January. 1874. 

The parlies duly waived a Jury, and submit- 
ted tbe ca« to a referee under a rule of court; 
and also agreed In writiDK upon " a statement 
of certain of the facta in thif action," whlcb do- 
Sued tbe amonnt of the debi due from tbe cor 
poratioo to the plalntiB, auo the material partt 
of tbe reat of which were as roUows: 

The Atlantic De Lalue Company wnsa man- 
ufacturing corporatloo.establfghea In tbe State 
of Rhode Island, under a cJmner granted 1b 
1861 by the General Assembly of that State, 
which fixed and limited its capital stock at 
$30(1,000, and by section 8 of which "Tbe lia- 
bility o[ the members and offlcere of this cor- 
poration foi the debts of tbe company shall be 
nxedand limited by, and Ihe corporation, its 
members and offlc««. shall In all respects be 
subject to, tbeprovisloDsof an Act " mentioned 
below. R. I. Laws, May Seas. 1851. pp. 33-36. 
I "Fourth. In and by an Act entitled 'An Act 
In Relation to Manufacturing Corporations,' 
passed at tbe Juoe session of I&IT by the afore- 
02 KU 
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•aid Qeneral AflsemblT of the State of Rhode 
Island, it was proTideo, among other thing?, as 



follows: * The members of every^ manufactur- 
iug company that shall be hereafter incorporate 
ed shall be Jointly and severally liable for all 
debts and contracts made a:i«l entered into by 
sticb rorapuny unlil the whole amount of the 
capital stock, fixed and limited by the cli^trter 
of 8iu«l company, or by vote of the company in 
pursuance of the charter, shall have been paid 
In, and a certificate thereof shall have been 
made, and recorded in a book kept for that 
purpose in the oflBce of the city or town clerk 
of the city or town wherein the manufactory is 
establish^ and no longer, except as hereinaftp 
er provided.' 

" It was also therein provided that * When 
the stockholders in a manufacturing company 
shall be liable, by the provisions of this Act, to 
[740] pay the debts of such company, or any part 
thereof, their persons and property may be 
taken therefor, on any writ of attachment or 
execution issued against the company for such 
debt, in the same manner as on writs and exe- 
cutions against them for their individual debts. 
The person to whom said oflScers or stock- 
holders may render themselves liable as afore- 
isdd mav, instead of the proceedings aforemen- 
^oned, have his remedy against siud officers or 
atockholders bv a bill in equity in the supreme 
)ourt.' R. L Laws, June sess. 1847, pp. 80, 85. 
" The foregoing provisions were substantial- 
ly continued in force by chapter 128 of the re- 
vision of the Statutes of the State of Rhode 
Island of 1851, and by chapter 142 of the re- 
vision of said Statutes of 1872, and continued 
to be, and at all times mentioned and set forth 
herein were, and still are, in full force and ef- 
fect as Statutes of the State of Rhode Island." 
The whole amount of the capital stock of the 
Atlantic DeLaine Company was never paid in, 
nor a certificate filed, as required bv these pro- 
visions. Hoyt was a resident of New York, 
and a stockholder in that company, from its 
incorporation until his death in May, 1874. He 
left a will, under which letters testamentary 
were issued to the defendant in New York; bat 
it was never proved In Rhode Island, nor were 
letters testamentary or of administration upon 
his estate ever issued there. 

" Tenth. No writ of attachment or execution 
has ever been issued against the Altantic De 
Laine Company for or on account of the claim 
of the plaintiff upon the aforesaid promissory 
notes; and no suit in equity has ever been be- 
gun in the Supreme Court of Rhode Island 
against anv of the officers or stockholders of 
the Atlantic DeLaine Company, founded upon 
the plaintiff's 6laim herein. 

*' Upon the 80th day of March, 1874, the said 
Atlantic DeLaine Company was duly adjudi- 
cated a bankrupt by the United States District 
Court for the Distric; of Rhode Island.'' 

The referee found the facts as agreed by the 
parties; and, agahist the objection and exception 
of the plaintiff, admitted in evidence the reports 
of the cases, adjudged in the Supreme Court of 
Rhode Island, of S^eto England Bank v. Stock- 
holders of Newport Factory, 6 R I. 154, and 
Moici V. Sprague, 9 R. L 541, as proof of the 
^, law of Rhode Island, and found the following 
175UJ 1^ an addiUonal fact: 

"Twelfth. Prior to the making of the afore- 
826 



aaid notfli, it bad been Jodldallj determined 
by the Supreme Court of the State of Rhode 
luand, that court being Uie highest Judicial tri- 
bunal of the said State, that the remedies pro- 
vided in favor of creditors of oorporationt 
therein referred to against their stockholders 
by said Act of June session of 1847 were ezdu- 
sive of, and did not include, the remedy of an 
action in favor of such creditor against auch 
stockholder." 

" Upon the foregoing facts," the referee re- 
portea as a conduaon of law that the defend- 
ant was entitled to judgment. The court con- 
firmed his report, spedally found the facts as 
stated by him, and gave judgment for the de- 
fendant The plaintiff sued out this writ of 
error. 

McMn, BeiJ. H. Bristow and Wm, S. Op- 
dyke, for plaintiff in error: 

The company's charter, granted in 1851, ap- 
plied the provisions of the Statute of 1847, and 
thereby the broad terms subjected all the hold- 
ers of the shares of stock of the DeLaine Com- 
pany to a joint and several liability for the 
debta of that conopany, until the capital stock 
was fully paid. The statute expressly imposes 
a personal liability in the broadest terms. 

A liability, such as that imposed by this stat- 
ute, unlike that frequently imposed upon the 
directors or oflacers of a corporation, is con- 
tractual It is not a liabilitj for a penalty, but 
upon a contract 

Hawthorn v. CkUtf, 09 U. S. 2 WaU. 10 (17: 
776); Floih v. Conn, 109 U. S. 871 (27: 966); 
OupkendaU ▼. Miki, 10 Fed. Rep. 842; Com. 
ing V. MeOullough, 1 N. Y. 47; WUa ▼. Buy- 
dam, 64 N. Y. 178. 

Being thuB a general liability upon a contract 
and for an amount certain.it is aliabnityat law. 

MilU ^.BeoU, 99 U. S. 25 (25: 294); Tkuh v. 
Conn, iupra, 

**A general liability created by a statute 
without a remedy may be enforced by an ap- 
propriate common-law action. 

BMard v. Bailey, 87 U, S. 20 WalL 580 (22: 

The statute creating the liability may make 
the liability one of general obligation, and at 
the same time give as cumulative remedies 
particuhur modes of redress peculiar to the 
btate of the company's domicU; but yet leave 
the liability enforceable everywhere 1^ pro- 
ceedings appropriate to the forum. 

Bt parte Van Riper,* 20 Wend. 614; approved 
in Penniman*$ Case, 108 U. S. 714 «6: COS). 

Again, the statute may make ttie b'ability 
one of general obligation, enforceable gener- 
aUy. but in the same Act so provide a special 
moae of enforcing the liability in its own courts 
as thus to enact special rules of procedure bind- 
ing as rules of practice upon the local courts, 
but not preclu^ng other appropriate inooeed- 
ings in other jurisdictions. 

If the statute prescribes a r;anedy for the 
enforcement of the liability of residenta alone, 
that cannot be deemed to exclude all remedies 
against nonresidents. So far as nonresidents 
are concerned, the case is one where the liabil- 
ity is imposed, but no remedy whatever is pre- 
scribed. It is not to be supposed that the Stats 
of Rhode Island, by prescribing a mode of en- 

*66e Indexed oitatloDs at close of ease, TawfiP 
edition. [Bd.l 
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forcing the liability of stockholders which was 
peculiar to that State and impossible of appli- 
cation elsewhere, meant to enact that nonresi- 
dent stockholders should be virtually released 
from the liability imposed upon them by the 
express terms of the statute. 

bo long as no greater measure of liability Is 
sought, Uie form of remedy is a mere matter 
of local procedure, regulated by the law of the 
forum. Even if a statute creating a liability 
provide that it shall be enforced only in the 
court of the State, an action in ^propriate 
form to enforce the liability will nevertheless 
lie in the national courts. 

J?. Co, V. Wdtton, 80 U. S. 18 Wall 270 (20: 
571); UBoy v. Beard, 49 U. S. 8 How. 457 (12: 
1155); BwdU v. James, 10 Blss. 51; Suydam v. 
Broadnaas, 89 U. 8. 14 Pet. 67 (10: 857); Union 
Bank v. Jolly'i Admr$. 59 U. 8. 18 How. 503 
(15: 472); mde v. Stone, 61 U. 8. 20 How. 170 
(15: 874); Warren v. R. R- Go. 6 Biss. 425; 
OuykendnU v. Miles, 10 Fed. Rep. 842. 

The adjudication of the DeLaine Company 
as a bankrupt dispensed with whatever neces- 
sity there might otherwise have been to recover 
Judgment agiunst it 

i^M V. Conn, surra; Sfiellington v. Hovd- 
land, 58 N. Y. 871; Paine v. Stewart, 88 
Conn. 516. 

Mr, WillUun Allen Butler, for defend- 
•nt in error: 

The sole question before this court is whether 
the liability of defendant's testator as a stock- 
holder in the Atlantic DeLaine Company, a 
Rhode Island corporation, was a general linbil- 
itv on contract, enforceable a^nst his estate in 
iHew York, where he resided and died, irre- 
spective of the provisions of the Rhode Island 
law regulating the mode of enforcement of the 
Habni^ of stockholders of the corporation. 

Where the statute creating the liability also 
provides the special mode in which it shall be 
enforced, the remedy thus dven by the statute, 
and that alone, must be followed. 

PbOardY. Badey, 87 U. S. 20 Wall 520 (22: 
876); Lowry v. Inman, 46 N. Y. 119; Jessup ▼. 
Carnegie, 80 N. Y. 441. 

The Supreme Court of Rhode Island has 
construed the statute in question and held that 
the remedies which it provides are exclusive, 

Moies V. Sprague, 9 K. I. 541. 

This decision is controlling in the federal 
courts, as it is not in conflict with the Consti- 
tution, laws or treaties of the United States. 

Fairfield v. Omnty qf GaUaUn, 100 U. 8. 47 
(25: 544), and cases cited; Post v. Supervisors, 
105 U. 8. 667 (26: 1204); Norton v. Sbelby Co, 
118 U. 8. 425 (ante, 178); Jessup ▼. Carnegie, 
80 N. Y. 441. 

If the right to an independent personal action 
against the stockholder cannot be maintdned 
in the State of the domicil of the corporation, it 
cannot be maintained in any other State. 

Lov)ry v. Inman, 46 N. Y. 128; Merrick ▼. 
Van Santvoord, 84 N. Y. 208; Patteson ▼. 
Baker, 84 How. Pr. 180; Thompson. Liability 
of Stockholders, g 80, and cases cited. 

[7S 1 ] Mr. Justice Gray, after stating the case as 
above reported, delivered the opinion of the 
court: 

This was an action at law, brought in the 
Circuit Court of the United States for the South- 

120 r. s. 



em District of New York, by a creditor of s 
Rhode Island manufacturing corporation, 
against the executor of a stockholder in that 
corporation, to enforce the liability which the 
Statutes of Rhode Island impose upon stock- 
holders in such corporations for the corporate 
debts, 

in the court below, statutes and dedsions of 
Rhode Island were agreed or proved and found 
as facts, in seeming forgetfulness of the settled 
rule that the Circuit Ck)urt of the United State?, 
as well as this court on appeal or error froin 
that court, takes judicial notice of the laws of 
every State of the Union. ffarUey v. Donofjhue, 
116 U. S. 1. 6 [29: 535, 587], and cases there 
collected. No reference was made to the Stat- 
ute of 1877. chap. 600, to which the plaintiff 
has now referred, and which repeals and mod- 
ifies in some respects the statutes agreed and 
found hi t}ie record to be still in force; and it 
is contended for the defendant that this court 
should not review a judgment on a ground 
which was not presented to the court below. 
That is doubtless the general rule. Klein v. 
Russdl,^JJ. 8. 19 Wall 483 [22: 116; Badger v. 
RanUtt, 106 U. 8. 255 [27: 194]. But it would 
be unreasonable to apply it when the effect 
would be to make the rights of the i^rties de- 
pend upon a statute whidi, as we know, and are 
judicially bound to know, is not the statute that 
governs the case. And imder either statute the [ 752 ] 
result is the same, as will appear by a sketch 
of the history of the le^slation and of its ju- 
dicial construction, ana a consideration of the 
principles upon which that construction rests. 

The Statutes of Rhode Island, upon which 
the case was ar^ed and decided in the circuit 
court, were sections 1 and 14 of the Manufact- 
uring Corporation Act of 1847, re-enacted in 
the Revised Statutes of 1851, chap. 128. g§ 1. 
19, 20, and hi the General Statutes of 1872, 
chap. 142. §§ 1. 20, 21. 

By the first section of eadi of those statutes, 
the members of every manufacturing company 
afterwards incorporated *' shall be pintly and 
severally liable for all debts and contracts made 
and entered into by such company," until the 
whole amount of the stock shall have been paid 
in, and a certificate thereof made and recorded 
in a certain public office; and by the other sec- 
tions, when the stockholders shall be so liable 
to pay the debts <5f the company, or any part 
thereof, " their persons and property may be 
taken therefor, on any writ of attachment or 
execution issued against the company for such 
debt, in the same manner as on writs and exe- 
cutions against them for their individual 
debts; " or, the creditor may, instead of such 

groceedingB, have his remedy against the stock- 
olders by bill in equity. 
These provisions were substantially copied 
from the Revised Statutes of Massachusetts of 
1836, chap. 88, §§16. 80, 81. as clearly appears 
on a comparison of the statute books of the two 
States, and as has been expressly recognized by 
the Supreme Court of Rhode Island. Moies v. 
Sprague, 9 R. I. 541, 544. 

The provisions of the Revised Statutes of 
Massachusetts, as well as tho similar provisions 
of the earlier statutes therein embodied and re- 
enacted, were always construed by the Supreme 
Judicial Court of Massachusetts to allow the 
stockholders to be charged for the debts of the 
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corporation by no other form of proceeding 
than that given by the statutes themselves. 

This was clearly laid down, before the enact- 
ment of the statute in Rhoae Island, in Judg- 
ments delivered by Chief Juttice Shaw, as fol 
lows: " The individual liability of stockholders, 
[753] created by the Statute of 1808, was of a partic- 
ular and limited character, and could only be 
enforced in the manner pointed out by the stat- 
ute." Ripley v. Sampwn (1880), 10 Pick. 870, 
872. " The construction uniformly put upon 
Statute 1808, chap. 65, § 6, has been, that it 
was a new remedy, given by statute; and as the 
mode of pursuing it was specially pointed out, 
that mode must be pursued; that it did not cre- 
ate a legal liability, to be enforced by an ac- 
tion." Keltan v. PhiUipi (1841), 8 Met. 61. 62. 
" This liability of an individual to satisfy an 
execution on a judgment to which he was not 
a party, and to which he had no opportunity to 
answer, is created and regulatea by statute, 
and is not to be extended, by construction, be- 
yond the plain enactments of the statute, as 
found by exprees provision or necessary impli- 
cation." Stone V. Wiggin (1842). 5 Met. 816, 
817. See also Gray v. Coffin (1862), 9 Cush. 
192. 199. 

That ocMTTt accordingly held in Bipley v. 
SampBon, above cited, as well as in the earlier 
case of Child v. Coffin (1820), 17 Mass. 64, and in 
the later case of Dans v. Dane Mfg, (Jo, (1860), 14 
Gray, 488, that an execution a^sdnst a corpora- 
tion could nut be levied on the estate of a stock- 
holder who died before the commencement of 
the action ; iu KeHton v. PhiUipit above cited, 
as well as in Bangi v. Lincoln (1858), 10 Gray, 
600, that the statute liability of a stockholder 
was not a debt provable agamst his estate Id in- 
■solvcDcy ; in Stone v. Wiggin, above cited, that 
the estate of a stockholder, though attached on 
mesne process in an action against the corpo- 
ration, could not be taken in execution on the 
Judgment in that action, without first making 
« demand upon the officers of the corporation 
for payment or satisfaction of the execution ; 
and hi KnowlUm v. Aekley (1851), 8 Cush. 98, 
in accordance with the opinion of Chief Justice 
Shaw in KdUm v. Philltps, above cited, that a 
creditor of a corporation could not maintain an 
action at law against a stockholder. 

In 1869, before the debt was contracted on 
which this action was brought, the Supreme 
Court of Rhode Island, in accordance with 
Kmnolton v. Aekley, and the other Massachu- 
setts cases, above referred to, applied to the 
[764] Statute of Rhode Island the rule that " When 
a statute creates a right or liability and pre- 
scribes a remedv, the remedy prescnbed is the 
only remedy*" and, while leaving open the 
question whether the statute Uability of a de- 
ceased stockholder survived in any manner at 
law against his estate, adjudgea that at all 
events nis estate could not l>e charged, either at 
law or in ecjuitv, except in the mode of proceed- 
ing prescribed by the statute, and tnerefore 
such a liability co&d not be proved before com- 
missioners on the insolvent estate of a deceased 
stockholder. Moie$Y, Sprague, 9 R. I. 541. So 
in the Circuit Cqurt of the United Statesfor the 
District of Rhode Island, Judge Shepley and 
Judge Lowell held that the liability of a stock- 
holder under that statute, imless liquidated and 
ascertained by a decree in equity, was not a 
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debt that could be proved against his estate tuh 
der'the Bankrupt Act of the United States ; 
and Judge Lowell's decision was aflirmed by 
this court, without any contest upon that point. 
Jamee y. AtlanUe DeLaine Co. 11 Bankr. Reg; 
890 ; Oarrett v. Saylee, 1 Fed. Rep. 871, 877^ 
and 110 U. 8. 288 tSb : 150]. 

The Statute of Rhode Island of March 27. 
1877, chap. 600, is as follows : 

"An Act Defining and Limiting the Mode of 
Enforcing the Liability of Stockholders for tha 
Debts of Corporations. 

" Sec. 1. No person shall hereafter be im- 
prisoned, or be continued in prison, nor shall 
the property of any such person be attached, 
upon an execution issued upon a Judgment ob- 
tiuned against a corporation of which such per- 
son is or was a stockholder. 

" Sec. 2. All proceedings to enforce the lia> 
bility of a stockholder for the debts of a cor* 

S oration shall be either by suit in equity, con* 
ucted according to the practice andf course ot 
equity, or by an action of debt upon the judg- 
ment obtained against such corporation ; and 
in any such suit or action such stockholder may 
contest the validity of the claim upon which 
the judgment against such corporation was ob- 
tained, upon any ground upon which such cor- 
poration could Imve contested the rame in 
the action in which such judgment was ra- 
covered. 

" Sec 8. All Acts and parts of Acts inconsist- 
ent herewith are hereby repealed. 

•• Sec. 4. This Act shall take effect from and r— ^ c i 
after the date of the passage thereof." [•^^1 

This statute permits the alternative remedy 
by suit in eauity — ^whether before or only after 
recovering judgment a^pdnst the corporation 
we need not now inqmre — and modifies the 
previous statutes in no other respect than by 
abolishing the right to take the person of the 
stockholoer for the debt of the corporation; by 
substituting, for the taking of his property on 
attachment and execution against the corpora- 
tion, a new form of remedy, by action of debt 
against him upon a judgment obtained against 
the coiporation ; and by authorizing him, when 
so sued, either in equity or at law, to make any 
defense that the corporation might have made. 
As it does not undertake to annul the liability 
of the stockholders for the debts of the corpo- 
ration, but only modifies the form of remedy 
and the rules of evidence, it is not doubted that 
it is a constitutional exercise of the power* of 
the Legislature, even as applied to debts con- 
tracted by the corporation before its enact- 
ment. Hawthorne v. Calef, 69 U. S. 2 WalL 
10 [17 : 7761 ; Penniman*S Case, 103 U. S. 714 
[26: 6021. affirming 11 R. L 883; Ogden v. Saun- 
ders, 25 U. S. 12 Wheat. 218, 262. 349 [6 : 606, 
622, 653] ; WM v. Den, 58 U. S. 17 How. 576 
[15 : 85]; Curtis v. Whitney, 80 U. S. 13 WalL 
^ [20 : 513] ; Tennessee v. Sneed, 96 U. S. 69 
[24 : 610]. 

Under either statute of Rhode Island, the 
debt must be established by a judgment recov- 
ered against the corporation, before the credit- 
or can proceed against the stockholder. The 
execution under the earlier laws, and the ac- 
tion against the stockholder under the existing 
statute, must be founded on that judgment. 
In short. It is only a judgment creditor of the 
corporation who can collect a corporate debt 
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from its stockholden. at least at law. What 
state of facts would be necessary to support a 
bin in equity by a creditor of the corporation 
against one or all of its stockholders is a ques- 
tion not before us. See Cambridge Water Worki 
T. SomerviUe Dyeing d Bleaching Co. 4 Allen, 
289 ; y^eto England Bank y. Stocklioldere of 
Newp<yH Factory. 6 R I. 154 ; 8mUh v. R. R. 
Co. 99 U. S. 898 [25: 4871; Case ▼. Beauregard, 
101 U. S. 688 [25 : 1004]. 
The question of the manner in which the lia- 
[756] bility oi stockholders under the statutes of the 
State which creates the corporation may be en- 
forced in the courts of the United Staces is not 
a new one in this court. 

In the leading case of PoUard v. Bailey, 87 
U. S. 20 WaU. 520 [22:876], under a Statute of 
the State of Alabama incorporating a bank, 
and providing in one section that the stock- 
holders should " be bound respectively for all 
the debts of the bank in proportion to their 
stock holden therein/' and in other sections that 
they might be charged by bill in equity, it was 
hela that the remedy prescribed in these sections 
was the only one, and a crcditorof the bank 
could not maintain an action at law against the 
stockholders is the Circuit Court of the United 
States; and the Chief Justice, in delivering Judg- 
ment, affirmed the following principles, which 
have been constantly adhered to in sul^equcnt 
cases : ' ' The indi-idual liability of stockholders 
in a corporation for the payment of its debts is 
always a creature of statute. At common law 
it does not exist The statute which creates it 
may also declare the purposes of its creation, 
and provide for the manner of its enforcement." 
** The liability and the remedy were created by 
the same statute. This being so, the remedy 

Srovided is exclusive of all others. A general 
ability created by statute, without a remedy, 
may ue enforced by an appropriate common- 
law action. But where the provision for the 
liabUity is coupled with a provision for a special 
remedy, that remedy, and that alone, must be 
CBttployed." 20 Wall. 626, 527 [22:378]. 

Pursuant to these principles, this court has 
repeatedly held, not onl^ that suits, either at 
law or in equity, in the curcuit court, by credit- 
ors of a corporation, to enforce the liability 
of stockholders under a state statute,, are gov- 
erned by the Statute of Limitations of the State, 
^Terry v. Tulnnan, 92 U. S. 156 [23: 537]; Car- 
rol ▼. Green, 92 U. 8. 509 [28: 788],— 7>rry v. 
Andereon, 95 U. S. 628 [24:365]: but also that 
the question whether the remedy in the fed- 
eral courts should be by action at law or by suit 
in equity depends upon the nature of the rem- 
edy given by the statutes of the State. Mills 
▼. Scott, 99 U. S. 26 [26:294]; Terry v. Little. 
101 U. S. 216 [26:86fl; Patterson y. Lynde, 106 
U. S. 519 [27:265]; mashY. Conn, 109 U. S.871 
[27:966]. See also Blair v. Gray, 104 U. S. 
769 [26:922]; Ohaee v. OurtU, 118 U. S. 452, 
460 [28:1088, 10411. 
r 7571 The case of FUuih ▼. OtmnUupra^ ,upon which 
the learned counsel for the plaintiff greatly 
relied, is in principle quite in line with the other 
cases, and was decided in favor of the plaintiff 
because of essential differences between it and 
the case at bar. 

In Flash Y. Conn, the Statute of New York, 
there in question, did not direct that the stock- 
bolder should be charged by execution or ao- 
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tion up(m a Judgment against the corporaHon, 
and thus in effect limit the right of proceediue 
Sjgainst a stockholder to Jud^ent creditors of 
the corporation; but it aUowed any creditor, 
after bringing a suit against the corporation 
and having an execution returned unsatisfied, 
to bring an independent action against the stock- 
holder upon his original liability; and the 
Court of Appeals of New York had decided, in 
SheUington v. Howland. 53 N. Y. 871, that the 
fact that a corporation had been adjudged bank- 
rupt was a sufficient excuse for not proceedinj^ 
against it, before suing a stockholder, under 
that statute. In short, this court upheld a suit 
in the Circuit Court of the Unitea States in 
Florida, upon exactly the same conditions on 
which it appeared that it would have been sus- 
tained in the courts of New York. 

In the case at bar, on the other hand, neither 
of the Statutes of Rhode Island gives any ac- 
tion at law against the stockholder upon his 
original liability, or any right whatever of pro- 
ceeding against him at law, except by execution 
or action upon a judgment recovered against the 
corporation. Before the passage of the Rhode 
Island Statute of 1877, it had been determined 
bv a decision of the Court of Appeals of New 
York, nearly contemporaneous with that in 
Shdlington v. Howland, above cited, and af- 
firmed by this court, as well asbv a decision of 
the Supreme Judicial Court of Massachusetts, 
that ))roccedings in bankruptcv against a cor- 
poration do not dissolve it, or discharge it from 
its debts, or prevent any creditor from suing it 
for so much of his debt as remains unnaid, and 
recovering a judgment against it for tne pur- 
pose of charging its stockholders. Ansonia 
Brass d Copper Co, v. New Lamp Chimney Co. 
63 N. Y. 123, and 91 U. S. 656 [28: 336]; 
Chamberlin v. Huguenot Mfg. Co. 118 Mass. 
682. And there is no decision, in Rhode Island [7581 
or elsewhere, so far as we are informed, thai 
under such a statute a creditor of a corporation 
can sue a stockholder, without first establish- 
^i^^t by Judgment against the corporation, its 
liability for the debt with which it is sought to 
charge him. 

In Burgess Y, Sdigman, 107 U. S. 20 [27:869], 
the question was whether the defenoant was 
such a holder of stock in a corporation as to be 
liable for its debts, and no Question of the form 
of the remedv was presentea or considered. In 
Ga/rrett ▼. aayles [supral^. the remedy against 
the stockholders was sought by bill in equity, 
under the Rhode Island Statute, after obtaining 
judgment against the corporation. 

In all the diversity of opinion in the courts 
of the different States, upon the Question how 
far a liability, imposed upon stockholders in a 
corporation bv the law of the State wbicli 
creates it, can be pursued in a court held beyond 
the limits of that State, no case has been found 
in which such a liability has been enforced by 
an^ court, without a compliance with the con- 
ditions applicable to it under the legislative 
Acts and judicial decisions of the State which 
creates the corporation and imposes the liability. 
To hold that ft could be enforced without such 
compliance would be to subject stockholders 
resiolngout of the State to a greater burden 
than domestic stockholders. 

The provision of the Rhode Island Statutes, 
which made the stockholders of the Atlantis 
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UeLaine Companjr liable for its debts, was 
coupled with provisions prescribing the form 
of remedy, which still remain in force, except 
so far as thej have been modified by the later 
statute of the same State. By the decisions of 
this court, as well as bv those of the cotirts, 
both state and federal, held within the State 
and District of Rhode Island, and of the high- 
est court of Massachusetts where these provis* 
ions had their origin and their first judicial 
construction, this liability can be enforced only 
in the mode prescribed by the Statutes of Rhcnle 
Island. The present suit, therefore, not being 
a bill in equity, or an action uoon a judgment 
against the corporation, which are the only 
forms of remedy authorized by these statutes, 
but being an independent action at law upon 
the original liabDity of the stockholder, cannot 
be maintained, and the circuit court rightly so 
held. 
Judgment qffiJined, 

Mr, Justice Blatehford did not iJl in this 
case, or take any part in its decision. 
True copy. Test: 

James H. MoKenney, Olerk, Sup. Court* U. 8. 



HENRY H. PORTER, Appt,, 

V. 

PITTSBURGH BESSEMER STEEL COM- 
PANY (Limited) ; CLEVELAND ROLL- 
ING MILL COMPANY; SMTTH BRIDGE 
COMPANY ET AL. 

(See 8. 0. Reporter^ ad. 610-698.) 

RaUroadi'-fareelaeureproeeedingi — dtetrtbutian 
of proeeeaa-^unseeured elaime due on con- 
struction account, not entitled to priority over 
bonds eecured by mortgage and representing 
funds expended in construction— validity of 
bonds — bona fide holder's — subrogation — oon- 
trol of corporation by owner cf majority of stock 
— estoppel— bonds not affected by construction 
contract — acts of de facto directors— eonstruo- 
tion qf emUracts, 

1. Unsecured floating debts due contraotots and 
materiahnon, on aooount of the orlglDal oonstnitv 
tlon of a mllroad, are not entitled to priority of lien 
over bond . scoured by mortgage, representing 
funds actuuUy expended in the oonstrucilon of the 
road and beid by bona fide purohasera. 

2. Upon appeals from certain decrees and orders 
of the court oelow, distributing the proceeds of a 
sale In foreclosure proceedings of the Chicago and 
Great Southern Kailwaj, it is held : that the mort- 
gages of November 1, VBSU snd Aprtl % 1888. secur- 
ing bonds which represent, in toe hands of appel- 
lant, actual Talues received by the company and 
expended on account of conmructlon and in the 
purchase of the Chicago and Block Goal Railroad, 
are valid and binding as against the company, there 
being no bad faith, irregularity, deceit or fraud in 
tbeir execution or in the issuing of the bonds there- 
under; that the mere fact that Henry Crawford, 
the promoter of the enterprise and the contractor 
for the construction of the road, owned a majority 
of its stock did not give him the legal control of the 
oomnany; that from such ownership by Crawford 
the legal Inference cannot be drawn that ho 
dominated the board of directors; that appellees, 
whose unsecured claims are on account of the orig- 
inal construction of the road, cannot raise the 
objection that the bonds secured by the mortgages 
are Invalid for want of a lesal l>oard of directors, 
the contracts under which their claims arise being 
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open to the same objection: that the directors being 
directors de faeto^ toelr omclal acts Ivlnd the cor- 
poration and all persons claiming under It; that the 
mortgages and bonds are not affected by the exist- 
ence of Crawtord^s construction contract, which 
was made March 18, 1882; that as subsequent credit- 
ors the appellees cannot be heard to impeach that 
contract: that the appellant Is a bona fide holder of 
the bonds and is entitled to protect his title by that 
of the previous holders who were also purcnasen 
thereof m good faith: that the evidence shows that 
appellant acquired the legal title to the bondn and 
the right of Crawford to redeem, and became sub- 
rogated to all the rights of the former holders there* 
of; that a certain contract between Crawford and 
appellant, extinguishing the former*s said right to 
rcaeem, did not create an equity or lien in favor of 
the appellees, the appellant na>ing thereby agreed 
to pay only such claims against the company as 
shoula be held by the court to be entitled to priority 
over the bonds: that to oonsider Crawford, as ail 
the time substantially the owner of the road, would 
not affect the rights of appellant; tliat the decree 
of February 16. 1886, though a final decree of fore- 
Closure and sale, as respected the interest of the 
mortgagor, and in some other respects, was not such 
in respect of the matters involved in these appeals 
from the decree of October 9, 1886; and that the en- 
tire purchase money now m the registry of the 
court l)elow, after paying the costs and the re- 
ceiver's mdebtedness, must be applied toward the 
pairment of the bonds and coupons secured by the 
mortgages. 

[No. 1280.1 
Butmitted Jan. 7, 18S7, Decided March tl, 1887. 

APPEAL from the Circuit Court of the United 
States for the District of Indiana. 

The history and facts of the case fuUy appear 
in the opinion of the court 

Messrs. J. E. McDonald, John M* Bai- 
ler, A. L. Mason* O. Peekham and R. B* 
F. Pieree. for appellant 

Messrs. John S. Cooper, Addiaon O. 
Harria, Williaai H. Calkins, E. W. To- 
lerton, U. Z. Wiley, P. S. Kennedy and 
Baker, Hord & Hendricks, for appel- 
lees: 

The Tiffhts of these appelleies in the property 
of the raSroad and proceeds arising from tlia 
sale were adjudicated hy the terms of the de- 
cree directing the sale of the property. The 
only question remaining was to ascertain the 
amounts, and for that purpose the claims were 
referred to the master. The amounts are not 

Suestioned. By procuring a sale, confirmation, 
Ue and possession before the rmport was in, 
appellant waived or abandoned all furUier ex- 
ception to the daim. 

The decree was finaL 

MiUs ▼. Hoag, 7 Paige, 18; BeAe t. RussOl, 
60 U. S. 19 How. 885 (15:668); Bay y. Law, 7 
U. 8. 8 Cranch. 179 (2: 404); Forgayy. Conrad, 
47 U. 8. 6 How. 201 (12: 404); Tfumpson v. 
Dean, 74 U. 8. 7 Wall. 842 (19: 94); R. K Co. 
V. Bradleys. 74 U. 8. 7 Wall. 575 (19: 27^ ; 
Grem ▼. Fisk, 108 U. 8. 518 (26: 486); Grant 
V. Phcmix Ins. Co, 106 U. 8. 429 (27: 287) ; 
BostwickY. Brinkerhoff, 106 U. 8. 8 (27:78): R. 
B, Co. ▼. Express Co. 108 U. 8. 24 (27: 638) ; 
Wintkrop Iron Co. t. Meeker, 109 U. 8. 180 (STT: 
8^ 

The relations which Henry Crawford sus- 
tained towards each of the appellees when their 
respectiye claims accrued, ana also his relations 
to the railway corporation, were snch as to 
preclude him, under the principles enforced hy 
courts of equity, from acquiring the morteago 
bonds in controversy, to the prejudice of ap- 
pellees. 

At the time these bonds were delivend, all 
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the evidence ihows this oorporation to be in- 
•olvent In other words, its prbperty on a sale 
would not have paid its debts. 

That under suich circumstances the property 
was a trust fund to pay its creditors is weu 
settled. 

Wood T. Dummer, 8 Mason, 818; Outran t. 
Arkangas, 66 U. 8. 15 How. 804 (14: 705). 

Crawford's construction contract was fraud- 
vkodt and yoid as against the appellees, credit- 
ors of the corporation. 

Had Crawford, instead of having resigned at 
the opening of the meeting of the bcMird of 
directors^ of March 18, 1882, continued his 
oflQdal positions as president and director for 
about ten or fifteen minutes longer (the period 
covered by the meeting), there would then, 
under the authorities, have been no question or 
doubt as to the invalidity of the contract 

I7ionuuY. BroumvOle, Fk K.dkP. B. B. Co, 
109 U. 8. 622 m: 1018); Ward^a r. R R. Co. 
108 U. 8. 651^: 509); Oilman, OUnUm, Ue., 
R R, Co. V. KeOy. 77 HI 426. 

The legal situation was that of a corporation, 
4lly in name, vested with the legal title to the 
nilway property for the use of Henry Craw- 
ford as sole oeneflciary. 

See Bawffw t. Hoag, 84 U. 8. 17 Wall. 610 
<21: 781). 

Dull and McCormick received the bonds sub- 
ject to the same equities against them which 
could be urged whilst they were in Crawford's 
possession. 

The equities of the creditors against the 
miUion dollars of bonds in the hands of Drexel, 
Morgan & Co. are precisely what they were in 
the hands of Crawford. 

By the purchase of the securities, on Decem- 
ber 26, 16184, under the s^dicate agreement, 
appellant was charged with full nouce of all 
the facts, from which the equities of appellees 
•gainst Henry Crawford ana the bonds In said 
suit arise. 

SioiftY. Bmiih. 102 U. 8. 442, 448 (26: 198, 
196. 

The Fhrst National Bank acquired no better 
rights against appellees by the assignment of 
Crawfora's interest in the syndicate agreement 
than Crawford himself had. 

8ee Colebrook. Collateral Securities, 568 ei 
$eq. , and section 422. 8ee also Oowdrey v. Van- 
4enburah, 101 IJ. 8. 572 (26: 928); Judion v. Cor- 
€oran, % U. 8. 17 How. 612 (15: 281); Wickham 
T. More^mm, 16 Fed. Rep. 824. 

The equities of appellees to be paid the 
amounts clue thrai respectively, as decreed by 
the circuit court, out of the fund in contro- 
versy, are saperior to those of appellants, as 
the nominal par^ to this q;>peal, or to those of 
Henry Crawford, the real party. 

Mr, JfuHoe Blatehford delivered the opin- 
ion of the court: 

These aie five appeals brought by Heniy H. 
Porter, in which the Pittsburgh Bessemer Steel 
Company (Limited), the Cleveland Rolling Mill 
Companv, the Smith Bridge Company, Crerar 
Adams i Company, and Volney Q. Irwin are 
severaUy appellees. 

The material facts out of which the questions 
for consideration arise are as follows: 

In March, 1880, the Indiana and Chicago 
Railway Company was incorporated to con- 
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struct and operate a railroad fh)m apointon the 
state line oflndiana, in Lake County, to Attica, 
in Fountain County. Indiana. William Foster 
was the chief promoter of this enterprise, and 
was the president of the company, and of its 
successor, the Chicago and Great Southern 
Railwav Company, mm the organization of 
the Indiana and Cihicf^ Railway Company 
down to March 15, 1882. From March, 1880, 
to June 23, 1881, Foster owned substantially 
all of the stock of the Indiana and Chicago 
Railway Company which had been issued, a few 
shares being nela by the other directors, and 
he controlled the enterprise. Prior to JunejSS, 

1881, the work of construction and of procure- 
ment of the rifl^ht of way had progressed so far 
as Foster could procure and pay for the same, 
by the issuing or $50,250, par value, of paid-up 
capital stock of the company, of all of which 
stock Foster had on June 28, 1881, b^ame the 
owner. 

Prior to June, 1881, Hennr Crawford pur- [6601 
chased from A. J. Dull and Henrv McCormick 
the entire ci4>itsl stock, being 8,648 shares, of 
the Chicago and Block Coal Railroad Com- 
pany. This was a company organized and in- 
corporated by the purchasers, at a foreclosure 
sale, of the Indiana North and South Railroad, 
and it owned and operated a railroad extending 
south from Attica, through Veedersburg, in 
Fountain CJounty. to Yeddo, a little over twenty 
miles in length. It had also procured some 
right of way and constructed some roadbed 
south of Yeddo, in the direction of Brazil, In- 
diana. The purchase price of this stock was 
$200,000. Crawford made a casli payment of 

Sart at the time and gave his notes tor the rest- 
ue, the stock remaining in pledge with the 
vendors, as security for the payment of the 
notes. 

On June 28, 1881, Foster sold to Crawford 
1,005 shares of the capital stock of the Indiana 
and (Chicago Railway Company, of the par 
value of 1^,250, imder a written contract, by 
which Foster guaranteed to Crawford that the 
stock thus sola was all of the capital stock of 
the company, excepting $10,000 par value still 
held by Foster, and that the company was un- 
der no obligation to issue any more stock, except 
a small amount for rights of way contracted to 
be paid for in stock. In conndrtion with this 
contract, a certificate of the ^ecretaiy of the In- 
diana and Chicago Railway Company was de- 
livered to Crawford, showing the exact amount 
of capital stock then outstanmnff. The $10,000 
of stock retafaied by Foster had been issued to 
hhn in payment of his salary and personal ex- 
penses m connection with the enterprise. 

On June 28, 1881, the company had no assets 
excepting the roadbed and right of way, which 
had been constructed and procured with the 
money represented by the $50,250 of stock, 
and excepting some $50,000 of aid voted by 
certain townships along the line, but not yet 
collected. 

Foster remained president, and his board of 
directors remained directors, until March 15^ 

1882. Immediately after his purchase of the 
stock on June 28, 1881, Crawford, withoutany 
specific contract with the Indiana and Chicago 
Railway Company, began furnishing from his [^^l] 
own means the money and material with which.* 

the work of constructmg the road was carried on. 
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On July 14, 1881, the board of directors of 
the compaDY, at a special meeting, adopted a 
resolution, cnanging its name to that of " The 
Chicago and Great Southern Railway Com- 
pany.^ On October 29. 1881, the board of di- 
recton of lie Chicago and Great Southern 
Raflway Company adopted resolutions author- 
izing the execution of the mortgage and the 
issuing of the bonds involved in this litigation. 
At that time Crawford was not a director or 
officer of the companv The mortgage and 
the bonds bear date November 1, 1881. The 
resolutions authorized the issuing of bonds to 
the -amount of $2,000,000, and the mortgage 
secures that amount. The mortgage was made 
to John C. New, as trustee, andf describes the 
mortgaged premises as follows: *' All and sin- 
gular the northern division of raUway of the 
said party of the first part, as the same now is 
or may hereafter be constructed, between Bra- 
zil, Clay County, Indiana, extending thence 
northwardly through the Counties of Clay, 
Parke, Fountain, Warren, Benton, Newton, 
and Jasper to a Junction with the Louisville, 
New Albanv and Chicago Railway, at or north- 
west from Kcnsselaer, Indiana, being about one 
hundred miles in length." 

Between June 28,1881, and January 1, 1882, 
Crawford furnished from his own means over 
$300,000, which was paid out for work and 
material used in constructing the road between 
Attica and the junction at Fair Oaks, northwest 
of Rensselaer. In addition to this, Crawford, 
prior to Januan' 1, 1882, had paid out of his 
own means to Dull and McCormick, upon his 
purchase of the stock of the Chicago and Block 
Conl Company, the sum of $85,000, leaving 
$116,000 and all interest still unpaid. 

From June 28, 1831, onwards Foster and his 
board of directors looked to Crawford to fur- 
nish the money and material wiUi which to 
carry on the work of construction. 

In pursuance of the resolutions of October 

29,1881, the mortgage was prepared and eze- 

|G52] cuted, and was duly recorded, in November, 

1881, in the several counties through which the 

line of the railroad ran. 

About the last of December, 1881, Foster, 
then president of the Chicago and Great South- 
em Kailway Company, executed and delivered 
to Crawford — the actual delivery being made to 
one Starin, an employ^ of Crawford, at Craw- 
ford's office at Chicago, Crawford being absent 
—1,000 bonds, each for $1,000. negotiable in 
form, and payable to New or bearer, making 
$1,000,000, the payment of the bonds and of 
the interest coupons attached thereto being se- 
cured by the said mortgage. At the same time 
with the delivery of the bonds, Foster also de- 
livered to Starin, for Crawford, the following 
memorandum, unsigned, but in the handwrit- 
ing of Foster: 

'* Memorandum of agreement between the 
Chicago and Great Southern Railway Company 
and Henry Crawford as to applying the pro- 
ceeds of an issue of one million dollars of bonds 
under date of November 1, 1881. 

** First. In payment of Block Coal road, pur- 
chased by said Crawford, and the contract as- 
signed by him to the Chicago and Great South- 
ern Railway Company, with which it is to 
be consolidated, as provided by law. 

*' Second. To reimburse said Crawford for 
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money advanced, and to be hereafter advanced, 
for construction and equipment of the Chicago 
and Great Southern Railwav, which the biUs 
of purchase and vouchers for the necessary 
payments shall be the evidence of expenditurea 
made. 

" Third. Any balance from the proceeds of 
the first issue or any subsequent issue riiall be 
used and applied to the extension and develop- 
ment of the line of road covered by the mort- 
gage of November 1, 1881. 

"' Fourth. It is understood and agreed that 
said Crawford is to furnish the necessary 
amount of money to pavthe debts contracted 
since the first of July, 1881 and to complete 
grading and superstructure, and to furnish and 

auip the line of road from junction with Air 
ne to Attica, as fast as the work can be done.** 

Prior to the delivery of the bonds by Foster 
to Crawford, Crawford had assi^ea to the 
Chicago and Great Southern Railway Com- 
pany his contract with Dull and McCormick [653] 
for the purchase of the stock of the Chicago 
and Block Coal Railroad Company. When the 
bonds vrere thus delivered to Crawford he had 
no official connection with the company, but 
owned $50,250 of its stock, and had furnished 
to it a large amount of money, which it had 
paid out for construction. 

In December, 1881, Crawford's note to Dull 
and McCormick matured and was unpaid. 
Crawford negotiated with Dull for an exten- 
sion of time, and Dull agreed to give the exten- 
sion if Crawford would deposit with him, ae 
additional collateral security, all of the bonds 
then issued by the Chicago and Great South- 
em Rail way Company, and all the stock which 
he had bought from Foster, and if he would 
also, by an agreement with New, the trustee, 
prevent the issue of anymore bonds without 
bull's written consent This arrangement was 
carried out, and on the 27th of January, 1882, 
Crawford delivered to Dull all of the stock 
which he had bought from Foster, and the 
1,000 bonds which Foster had delivered to him, 
and also procured from New the following p*- 
per, which was delivered to Dull : 

•• I, John C. New, of the City of Indianapo- 
lis, in the State of Indiana, do hereby make 
known that, as trustee in a certain mortgage 
or deed of trust, bearing date the first day of 
November, 1881, made and executed by the 
Chicago and Great Southern Railway Com- 
pany, a corporation of the State of Indiana, to 
me, as trustee, covering the railroad and other 
property of said company, to secure a certain 
Uflue of first mortgage bonds of said company, 
aggregating the sum of two millions of dollars, 
I nave, as such trustee, certified for issue one 
thousand of said bonds, of one thousand dol- 
lars each, and no more, and, at the request of 
Henrv Crawford, Esq., of Chicago, I agree 
that I will, as such trustee, certify no more of 
said bonds without the consent in writing of 
A. J. Dull, Esq., of Harrisburg, Pa. 

'• Dated at New York, January 27. 1883. 

" Jno. C. New, Trustee.'^ 

At this time, the balance due to Dull and 16541 
McCormick was $115,000 and interest The 
$85,000 which Crawford had paid to Dull and 
McCormick was in addition to the money he 
had furnished for constructing the new roed 
north from Attica. 
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In February. 1882^ tbe work of oonstnicting 
the railroad being still in progreaa, and Craw- 
ford still continuing to furolHli, without any 
contract with the company, the money used in 

Erosecuting the work, he requested Foster and 
is board of directors to enter into a construc- 
tion contract wiUi him. and he sent to the board 
a written contract which he desired it to exe- 
cute. The board, on the 7th of February, 
1882, unanimously rejected the contract 
Crawford then procured Foster to call another 
meeting of the board, which was held on March 
15. 1882. Crawford attended this meeting, it 
being the first at which he was present Be- 
commg satisfied that Foster would prevent any 
contract or settlement from being made with 
him, unless he would buy from Foster the 
$10,000 of stock still held by Foster, he pux^ 
chased that stock from Foster, and the two en- 
tered into a written contract, dated March 15, 
186^, by which Crawford became tht owner of 
all the remainder of the capital stock of the 
company. Crawford on the same day assigned 
and transferred to each of the following yet- 
sons one share of the capital stock of the com^ 
pany, ylz : Henry Crawford. Jr., William A. 
Btarin, D. H. Conklin, F. F. Lac^, H. Moore, 
G. W. McDonald, D. J. Lyon, and H. Meisel- 
bar. On the same day, Foster and his board 
of directors, at the request of Crawford, re- 
signed, and Crawford caused himself and the 
eight persons above named to be elected direct- 
ors of the company. On the same day, Craw- 
ford was electea president of the company, and 
remained such for four days, untfl March 18, 

1882, when he ceased to be president and direc* 
tor; and he had no official connection with the 
company from that time until April or May, 

1883, when he was agahi elected director and 
president 

On March 18, 1882, the new board of direct- 
ors passed a resolution approving the mortgage 
to I^ew, and ordering it to be copied at lengtii 
in the minutes of the meeting, which was done. 
At the same meeting the boi^ of directors en- 
[G551 tered into a construction contract with Craw- 
ford. Between June 28, 1881, the date of 
Crawford's first purchase of stodc from Foster, 
and March 18, 1882, the date of the construc- 
tion contract Crawford had paid out of his 
own means, for labor and material used in the 
construction of the company's railroad north 
from Attica, about €400,000, and for the pur- 
chase of the stock or the Chicago and Block 
Coal railroad, extending south from Attica, 
$85,000. 

Tlie Chicago and Block Coal Railroad Com- 
ranv and the Chicago and Great Southern 
Bailway Company were consolidated ir the 
spring of 1888, under the name of " The Chi- 
cago and Great Southern Railway Company." 
On the 0th of April, 1888, the consolidated 
company ezecutea and delivered to John C. 
New, as trustee, a deed of further assurance, 
covering the railroad and properU of the Chi- 
cago and Block Coal Railroad Cfoinpany, ex- 
tending southwardly from Attica to Yeddo, in 
addition to the property covered by the mort- 
gage of November 1, 1881, and making the 
iliBt named property a further security for the 
bonds issued under mortgage of November 1, 
1881. This deed of farther assurance was duly 
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recorded in the counties along the line of the 
railroad. 

The work of construction was carried on un- 
til January, 1888, Crawford furnishing from 
his own means all the money paid for labor 
and material used in the construction between 
June 28, 1881, and January 5, 1888, except 
about $^,000 received on account of aid voted 
by certain townships along the line, which was 
auo expended in payingfor oonstruction. Be- 
tween Januaiy ZS, 16^2 (the date at which 
Crawford pledged the bonds and stock to Dull 
and McCormick), and January 5, 1888, Craw- 
ford had been endeavoring either to sell the 
bonds so pledged to Dull ami McCormick or to 
hypothecate them for a loan sufficiently large 
to pay off Dull and McCormick, and also to 
furnish money to buOd the road from Fair 
Oaks to Attica. Between June 28, 1881, and 
January 5, 1888, there had been paid out for 
the construction of the railroad about $500,000, 
all of which had been furnished by Crawford, 
except about $40,000 received from towoihip 
aid. 

On January 5, 1888, Crawford negotiated a 
loan from Drexel, Morgan & Co.. a banking |636] 
house in the City of New York, under a writ- 
ten contract. This contract provided for a loan 
of $400,000, $250,000 to be paid at once, out 
of which the balance due to Dull and McCor- 
mick for the Chicago and Block Coal Railroad 
was to be paid; $50,000 more to be paid when 
the new road should be completed from Iro- 
quois River to Fair Oaks; $50,000 more when 
the road should be completed eight miles south 
from Oxford, and when Crawford should fur- 
nish satisfactory proof to Drexel, Morgan & 
Co. that he had put into the work $50,000 of 
his own money, m addition to all the moneys 
theretofore expended bv him upon the con- 
struction of the road; the last $150,000 to be 
^d when the line should be completed from 
Fair Oaks to Yeddo. Crawford was to pro- 
cure the consolidation of the Chicago and Block 
Goal Railroad with the Chicago and Great 
Southern Raflway. As security for this loan, 
all of the capital stock of the Chicago and Block 
Coal Ridlroad Company, all of the capital stock 
of the Chicago and Great Southern Railway 
Company, and all of the bonds of the latter 
company, either then issued or thereafter to be 
issued, were to be delivered to and held by 
Drexel, Mornm & Co. Crawford was to give 
his individuu notes for the loan, and Drexel, 
Morgan & Co. were to appoint, and did ap- 
point, an agent to scroerintend the expenditure 
of all the money to be advanced by them, the 
money to be paid out only upon drafts drawn 
by Chniwford and approved and countersigned 
by such agent. Unaer this contract, Drexel, 
^lorgan & Co. advanced $850^000. As part of 
it, they paid to Dull and McCormick, on Jan- 
uary 5, 1888, $182,879.99, being the entire bal- 
ance due on the purchase of the stock of the 
Chicago and Block Coal Railroad Company, 
and received from Dull and McCormick all of 
the stock and bonds which they held as collat- 
eral. Drexel , Morgan & Co. received this stock 
and these bonds, not from Crawford, but from 
DuU and McCormick, Crawford never having 
had possession or control of the stock or the 
bonds from the time when he pledged them 
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to Didl and McCormlck. The remainine 
^17,620.01 was paid by Drexel, Morgan & 
Co.. through their agent, directly for labor and 
material used in the construction of the rail- 
road, and was paid at various times between 

[657] Janualy 6, 1888, and September, 1888. Dur- 
ing the same period, Crawford, in addition to 
what he had theretofore expended out of his 
own means in the work of construction, and in 
addition to the money so paid by Drexel. Mor- 
gan & Co., paid out of his own means more 
tUnn $50,000 for labor and material used in the 
construction of the railroad between Oxford 
niui Attica. From January 6, 1888, to Sep- 
tember, 1883, the contractors, subcontractors, 
furnishers of material and laborers were in- 
formed and understood that the money paid to 
them from time to time during that period waa 
mainly derived from a loan negotiated upon 
the mortgage bonds of the railway company. 
Each of these five appellees knew of the pledge 
of these bonds to Drexel, Morgan So Co. for this 
loan, and knew that they were getting part of 
the money loaned by Drexel, Morgan & Co. 

After the Drexel, Morgan & Co. loan was 
exhausted, the work of construction was con- 
tinued, the money paid for labor and material 
being furnished by Crawford, until about Feb- 
ruary, 1884, when the new road was so far con- 
stnicted as to enable trains to be run from At- 
tica to the junction at Fair Oaks. On the 18th 
of Februanr, 1884, Crawford submitted to the 
board of directors a report, showing the then 
condition of the work, and asked the board to 
issue to him, in addition to the $1,000,000 of 
first mortgai^e bonds theretofore issued, a fur- 
ther sum of $200,000 of the first mortgage 
bonds, $1,200,000 of capital stock, and 
$1,200,000 of income bonds, as a payment to 
him on account. On the same day the board 
of directors passed the following resolution: 
" That, as a payment on account for the work 
done and material furnished up to the present 
time under such construction contract, tnerebe 
allowed and paid to the contractor or order the 
sum of two hundred thousand dollars of first 
mortgage bonds (in addition to the one million 
dollars heretofore appropriated), and also 
($1,200,000) one million two hundred thousand 
dollars of income bonds, and ($1,200,000) one 
million two hundred thousand dollars in the 
common stock, full paid, of this company, the 
proper ofiQcers of the company to execute the 
foregoing resolutions ana take the proper 
vouchers for all payments." 4 

[658 J No income bonds were erer issued by the 
company. On the 5th of May, 1884, at the re- 
quest of Crawford, the board of directors adopt- 
ed a resolution, providing for an exchange of 
the old Indiana and Chicago Railway Com- 
pany stock and of the old (jhicago and Block 
Coal Railroad Company stock for new stock of 
the consolidated Chicago and Great Southern 
Railway Company. At the same meeting the 
board passed a resolution that, in addition to 
the consolidated stock to be issued in exchange 
for the old stock of the original companies, the 
secretary should issue and deliver to the con- 
tractor additional new stock, as payment under 
the construction contract, so as to make the 
total consolidated stock outstandinir amount to 
$1,200,000, par value. This exchange of stock 
was made, and enough additional new stock of 
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the consolidated company was issued to make 
its total stock outstanding amount to $1,200,000. 

Sir value, all of which stock was delivered to 
rexel, Morgan So Co. under their contract r f 
loan . When Dull and McCormick, on Jan uury 
6, 1883, delivered their stock and bonds lo 
Drexel, Morgan So 0>. they also delivered to 
the latter the following consent: 
" John C. New, trustee: 

•*I hereby consent to the issue and certifica- 
tion of the remaining $1,000,000 of Chicago 
and Great Southern railwinr bonds, whenever 
you are so requested to do by Drexel, Morgan 
& Co. A. J. Dull." 

*• New York, Jan. 5, 1888. 

The additional $200,000 of bonds which 
Crawford was authorized to receive bv such 
resolution of the board of February 18. 1884, 
were issued. Drexel, Morgan & Co. procuTx?d 
New, as trustee, to certify tnem, and tney were 
delivered by Crawford to Drexel, Morgan & 
Co., in August, 1884. 

While the construction of the railroad was 
in progress, Crawford became indebted to the 
First National Bank of (Chicago In the sum of 
about $300,000, about two thirds of which 
money Crawford expended In the construction 
of the Chicago Air line Railroad, and about one 
third of it in the construction of the Chicnp^o 16591 
and Great Southern Railway. While the bonds ^ 
and stock of the Chicago and Great Southern 
Railway Company were so held in pledge by 
Drexel, Morgan 6 Co., Crawford gave to the 
First National Bank of C^hicago a second ple<li;c 
of the same bonds and stock, to secure the pay- 
ment of his indebtedness to the bank,he having 
already pledged to it certain other securities 
and property, as collateral. Crawford's notes 
to Drexel, Morgan So Co. matured and were 
not paid. Drexel, Morgan & Co., under the 
power given to them in their contract with 
Crawford, of January 6, 1883, advertised the 
pledged bonds and stock to be sold on June 2, 
1884. By a written agreement between Craw- 
ford and Drexel, Morgan & Co., made May 27, 
1884, the sale was postponed to June 20, 1884. 
In the meantime, Samuel M. Nickcrson, Pres- 
ident of the First National Bank of Chicago, 
which held the second pledge of the securities 
held by Drexd, Morgan St Co., and Henry H. 
Porter, a director and stockholder of the bank, 
entered into negotiations with Drexel, Morgan 
& Co. respecting the purchase of the bonds and 
stock from them, if Crawford should further 
fail to pay his debt to them and to redeem the 
securities. These negotiations resulted in a 
contract between Crawford and Drexel, Morgan 
So Co. , by which the time of payment was ex- 
tended for sixty days from June 20, 1884; and 
a further contract between Nickerson and 
Porter of the one part, and Drexel, Morgan & 
Co. of the ofter part, oy which Nickerson and 
Porter agreed to buy the pledged securities from 
Drexel, Morgan So Co., and topay them tbdr 
claim in full with interest, if Crawford should 
fail to pay his debt to them at the expiration 
of the sixty days. These two contracts were 
both of them dated June 25. 1884. Crawford 
failed to pay his debt to Drexel, Morgan 
& Co. vrithin the sixty days. Prior to Janu- 
ary 12, 1885, Porter purchased Nickerson*? 
interest in the contract of June 25, 1884, 
between Nickerson and Porter, and Drexd, 
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Hoigaii & Co On January 13, 1886, Porter 
paid to Drezel. Morean A Go. $802,868.24 
by drafts, and sent tnem the drafts enclosed 
in a letter, in which Nickerson concurred. 
Drexel, Morsan & Co. received the payment^ 
r660] <^^ delivered the idedged bonds and stock to 
^ Porter, accompanvin^ the delivery with a 

letter giving in detail a list of the stocks, 
bonds, notes, agreements and papers held by 
them as collateral to the loan. One of the 
l>apers enclosed by them to Porter was a consent 
signed by them, authorizing New, as trustee, 
to certify the remaining uncertified $800,000 of 
first mortgage bonds whenever so requested to 
to do by rorter. Porter associated with him- 
self certain other persons, who entered into a 
subscription or qmdicate agreement, for the 

gur pose of buying in the railrc^, and reorganiz- 
)g, completing and extending it. By this agree- 
ment it was provided that Porter, as the agent 
and attorney of the parties concerned, should 
go on "in his own name" and foreclose the mort- 
gage, seU the property, bid it off, reorganize the 
company, and convey the property to be pur- 
chased under the foreclosure to the reorganized 
company. The agreement was, in eSed, one 
by the subscribers to pay so much money for 
so much stock and bonds of the new company 
to be organized after the foreclosure and sale by 
Porter. It gave to Porter absolute power over 
and control of all the bonds of the existing com- 
pany, with full authority in his own name to 
foreclose the mortgage and reoi^ganize the com- 
pany upon the foreclosure punmase, and con- 
duct and control the new enterprise. 

On the 26th of December, 1884, Porter and 
Crawford entered into a contract, under which 
Porter and the syndicate represented by him pur- 
chased and became the absoluleowner of any and 
all right Crawford might have to r^eem from 
Porter the bonds and stock he should receive 
from Drexel, Morgan & Co., by paying to him 
the amount he should pay to them. This con- 
tract recognized the right of Crawford so to re- 
deem the bonds and stock. Drexel, Morgan & 
Co. did not sell the bonds and stock at public 
auction on notice, but sold to Porter at private 
sale their debt against Crawford, and put Porter 
in their place as to the collateral security for the 
debt. Crawford was willing that Porter should 
take the bonds and stock In this way if he, 
Crawford, could still have an opportunity to 
protect his second pledj|[e of them to the First 
TAAii ^<^^io°^Bank of Chicago. By this contract 
|OGij Porter and his associates fixed the ultimate 
price they were wUling to pay for the bonds 
and stock, which price left a margin for the 
bank after paying off Drexel, Morgan & Co. 
On the same day.and as a part of the same trans- 
action, Crawford, by written assiffnment, trans- 
ferred to the First National Bai& of Chicago 
all of his right, title, and interest in and to the 
contract of the same date between himself and 
Porter, and all the rights, claims, demands, 
moneyis, and payments he, Crawford, might be 
or become entitled to by reason of and under 
that contract. Iliese two instruments simply 
constituted the method pursued to protect the 
bank in its second lien upon the bonds and the 
stock, and were entered into for the purpose of 
securing to it any margin of value there might 
be in tne bonds and stock, after paying the 
Drexel, Morgan & Co. debt. 
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The amount of money furnished by Crawford 
and expended in the construction of uie railroad 
during the time the Drexel, Morgan & Co. 
loan was being used in construction, and durine 
the time after that loan was exhausted,amountea 
to at least $250,000, hi addition to the moneys 
which Crawford had theretofore paid out for 
such construction. The total e^)enditure in 
constructing the Chicago and Great Southern 
railway was something over $1,000,000, all of 
which came from Crawford's private means, and 
from the Drexel, Morgan & Co. loan, except 
some $40,090 or $50,000 received from md 
voted by some townships along the line. The 
mortgage bonds involved in this litigation re- 
present this $1,000,000 expended in construc- 
tion and the accrued interest thereon. The 
railroad from Yeddo to Fair Oaks was opened 
for business in April or May, 1884. Priw to the 
appointment of a receiver, on October 28, 1884, 
the company did not earn sufi3cient money to 
pay its operating expenses. No interest wan 
ever paid on any of the mortgage bonds issued 
by the company. Crawford never received 
anything from the company for personal serv- 
ices or expenses, or any repayment of moneys 
expended by him in constructing the railroad. 

On October 27, 1884, John Hack and others 
filed a creditors' bill in the Circuit Court of 
Jasper County, Indiana, against the Chicago & 
Great Southern Hallway Company and Henry f 662] 
Craw fold. On the same day that court en- 
tered an order appointing Philip B. Shumway 
receiver. Af terwuxls, on March 5, 1885, Craw- 
ford filed his answer in the suit, disclaiming all 
interest in its result, and upon that answer an 
order was entered that Crawford recover from 
the plaintiffs his costs, and that he had no in- 
terest in any controversy pertaining to the 
action. On February 26, 1885, the court re- 
moved Shumway ana appointed as receiver in 
his stead William Foster. Tn the order ap- 
pointinff Foster there was this provision: 

" Ana the court, as a condition of the ap- 
pointment of said receiver, reserves the right 
to make any further order respecting the pri- 
ority and payment of labor ana supply claims 
accruing prior to the receivership herein as 
may hereafter seem and appear to the court to 
be equitable and just." 

On the 4th of April, 1885, the Hack suit was 
removed into the Circuit Court of the United 
States for the District of Indiana. On the 9th 
of March, 1885, Porter filed in that court his 
bill of complaint against the Chicago and Great 
Southern Kail way Company, John C. New. 
trustee, and others, alleging that New as trustee 
refused to bring the suit, and praying for the 
foreclosure of the mortgage of November 1, 
1881, and of the deed of rarther assurance of 
April 9. 1888. On tiie 18tb of April. 1885, this 
suit and the Hack suit were consolidated under 
the titie of the Porter suit. On April 29, 1885, 
and Au«:ust 16, 1885, orders were entered au- 
thorizing the receiver to issue certificates to 
pay receiver's indebtedness and to make needed 
repairs and replacements on the railroad. Un- 
der these orders receiver's certificates amount- 
ing in the aggregate to $158,000 were issued. 
The railway company filed an answer in the 
consolidated suit, admitting the averments of 
the bill. A decree pro confesso was entered 
against New, trustee. Various creditors of the 
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company were made parties defendant to the 
bill, some being iudgment creditors and some 
not. Other creaitors filed interveninff peti- 
tions. In May. 1885, the trustees or four 
townships, two in Benton County and two in 
Newton County, which had voted aid in the 
coDstruction of the railroad amounting to about 
'6631 $40,000, applied to the court as trustees of com- 
mon schools to be made defendants and to be 
allowed to defend against the foreclosure; but 
the application was denied. 

In June, 1885, the same trustees, as trustees 
of the townships votine aid, applied to be per- 
mitted to defend against the foreclosure as 
minority stockholders. This application was 
denied on the ground that under the Statutes 
of Indiana the individual taxpayers of the 
townships which had voted aid were entitled 
to the benefit of the stock, in proportion to the 
amount of taxes paid by them respectively. 
Thereupon John W. Swan and Cephas Atkin- 
son, as taxpayers of two townships, applied 
for leave to become defendants and to defend 
against the foreclosure. Without disposing of 
that application the court, on the 17th of Au- 
gust, 1885, ectnred a decree of foreclosure and 
sale. 

On the 80th of September, 1885, the applica- 
tion of Swan and Atkinson was reheard by 
the court, and it entered an order admitting 
Swan'and Atkinson as defendants, and allow- 
ing them to file their petition and answer. 
The order contained this provision: "This 
order shall in nowise affect the decree hereto- 
fore made for the sale of the railroad by the 
court or rights of parties thereunder." Swan 
and Atkinson filed their petition and sworn an- 
swer, charging that the mortgage and the bonds 
were frauaulentiy executed and issued, and 
were without consideration and void, and that 
Crawford's construction contract was fraudu- 
lent and void. On October 8, 1885, Swan and 
Atkinson and others filed a petition to set aside 
the foreclosure decree of August 17, 1885, con- 
taining substantially the same charges against 
the mortgage that were contained in the an- 
swer of Swan and Atkinson. On the 12th of 
October, 1885, the court set aside the foreclos- 
ure decree and made an order giving the de- 
fendants thirty-nine days in which to take tiieir 
evidence "as to so much of said case as in- 
volves the validity of the mortgage and mort- 
gage debts, as the same are described in the 
bill of said Porter and the defendants' an- 
swers." Porter filed a replication to the an- 
swer of Swan and Atkinson. 

Voluminous testimony was taken, on which 
the case was heard, and a decree of foreclosure 
was entered on the 16th of February, 1886. 
That decree denied the relief prayed by the an- 
swer of Swan and Atkinson as stockholders, 
and dismissed their petition. It declared that 
1,200 of the mortgage bonds were issued and 
deTivered by the company to Crawford; that 
1,000 thereof were to be accounted for by 
Crawford under the construction contract; that 
200 of them were delivered to Crawford under 
that contract; that the 1,200 bonds were sold 
and delivered by Crawford to Porter and his 
associates; and tnat the remaining 800 of them 
bad never been issued. It recited the making, 
delivery and recording of the two mortgages 
of November 1, 1881, and April 9, 1888; that 
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the oompany defaulted in paying the interest 
due July 1, 1882, on the bonds; tint there were 
$291,860 of interest in default upon the bonds 
issued; and that the mortgages " are vaJid and 
binding obligations as against the " company, 
and a paramount lien on all tiie property there- 
by conveyed, "excepting as hereins^ter pn> 
vided.'* It tiien proceeded to decree as fol- 
lows: 

" Sixth. That all unpaid valid claims against 
said railway company, accrued for ri^t of 
way, lands, labor, rolling stock and material 
used in the construction and betterment of said 
railway, whether reduced to judgment or re- 
maining in open account, are hereby adjudged 
and decreed to be prior, superior and para- 
mount to the lien of the said mortgages or 
deeds of trust and the bonds secured thereby; 
that all unpaid valid claims for labor, supplies, 
rolling stock and material used in the opera- 
tion 01 said railway prior to the appointment 
of a receiver, whether reduced to judgment or 
remaining in open account, are hereby ad- 
judged and decreed to be prior, superior and 
paramount in lien to the said lien of said mort- 
^iges or deeds of trust and the bonds secured 
thereby; and all of said claims accrued in the 
construction of said railway and its better- 
ment; and all of said claims accnied in the 
operation of said railway, prior to the appoint- 
ment of a receiver, as hereinabove in this par- 
agraph of this decree described, are hereby ad- 
judtrcd and decreed to be prior, superior and 
paramount in lien to the lien of any and all re- 
ceiver's certificates issued under the order of 
this court iu this cause, excepting only receiv- 
er's certificates to the amount of twenty-three 1665] 
thousand dollars ($28,000) issued under the 
order of this court of April 29, A. D., 1885, the 
proceeds of said certificates other than said 
twenty-three thousand dollars ($23,000) repre- 
senting construction or betterment of udd ndl- 
way. 

"Seventh. That all court and receiver's in- 
debtedness accrued against said property since 
the appointment of a receiver ishereby adjudged 
and decreed to be prior, superior, and para- 
mount in lien to the lien of said mortgages or 
deeds of trust and the bonds secured thereby.** 

It then provided for the sale of the mortgaged 
property at public auction, by a master, for 
not less than $500,000; for the payment of tiie 
purchase money into the registry of the court; 
and for a reference to the master to take testi- 
mony and report his findings and such testi- 
mony as to certain specific matters, among 
which was the following: 

"5. The amount due the several claimants 
under the sixth paragraph of this decree, show- 
ing the amount due each claimant and the 
aggregate amount due upon each of the two 
classes of the claims mentioned in said sixth 
paragraph." 

On March 27, 1886, the railroad was sold by 
the master, and bought by Porter, for $501,000 
On April 5, 1886, the sale was confirmed by the 
court, and the purchaser w^ empowered to 
pay, as cash, in part payment of the purchase 
money, all receiver's certificates outstanding, 
then amounting, with interest, to $157,884.64, 
the remainder of the purchase money, $843,- 
115.86, being paid in cash. 

The reference was had before the master, and 
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much testimony was taken upon it. On August 
81, 1886, the master filed his first report under 
the reference, in which he allowed the follow- 
Itig claims at the following amounts: The 
Cleveland Rolling Mill Company, $29,648.97 ; 
Crerar, Adams & Company $7,809.94 : the 
Smith Bridge Company, $20,900.24; the Rtts- 
burgh Bessemer Steel Co. (Limited), $12,944,- 
20. Porter duly filed exceptions to these 
allowances. On the 8th of October, 1886, the 
master filed his report as to the claim of Irwin, 
allowing it at the sum of $10,950.80. Porter 
duly excepted to this allowance. On the 9th 
of October, 1886, on a hearing on the reports 
I and exceptions, the court made the following 
decree: 

"First. That the said five several defendants, 
claimants, and intervening petitioners herein- 
before named, have each done work or fur- 
nished materials which have been used in the 
construction and betterment of the railway of 
said Chicago and Great Southern Railway Com- 
pany prior to the appointment of the receiver 
therefor, which respective claims for such labor 
and material are valid claims against said rail- 
way company tothe amounts hereinafternamed, 
and which said amounts are adjudged and de- 
creed to be valid claims under and in pursuance 
of the sixth paragrapL of the decree heretofore, 
on the 16th day of February, 1886, entered in 
this cause, prior and superior and paramount to 
the lien of the mortgages or deeds of trust in 
said decree mentionea and the bonds secured 
thereby. 

"Second. And the court further finds that 
there is now in the registry of this court, to the 
credit of this cause, the sum of $825,194.27, 
derived from the sale of said property, and re- 
maining after the payment of all receiver's cer- 
tificates and certain of the indebtedness incuired 
by the court since it assumed the control and 
management of said railroad, and which sum 
is l^gelv in excess of the total amount of 
claims filed or proven under the terms of said 
decree entered on the 16th day of February, 
1886, including all unpaid costs and indebted- 
ness incurred by the court since it took posses- 
sion of said railway property. 

"Third. And the coiut further finds that 
there is due to the Smith Bridge Company the 
sum of $20,900.24, with interest to be added 
from the 27th day of October, 1884, at the rate 
of 6_per cent per annum. 

"That there is due to the Cleveland Rolling 
Mill Company the sum of $29,648.97, with in- 
terest to be added from the 27th day of Octo- 
ber, 1884, at the rate of 6 per cent per annum. 

"That there is due to Crerar, Aoams & Co. 
the sum of $7,809.94, with interest to be 
added from the 27th day of October, 1884, at 
the rate of 6 per cent perannum. 
, * 'That there is due to the Pittsburgh Bessemer 
J Steel Company the sum of $12,944.20, with in- 
terest to be added from the 27th day of Octo- 
ber, at the rate of 6 per cent per annum. 

"That there is due Volney Q. Irwin the sum 
of $11,450.80, with interest to be added from 
the 27th day of October, 1884, at the rate of 6 
per cent per annum. 

"Which several sums of money are due to 
said above named parties respectively, for and 
ou account of labor or material used in the con- 
struction and betterment of uid railway, aa 
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provided and set forth in the sixth paragraph 
of said decree, entered in said cause on the 16th 
day of February, 1886. 

^'Itl8,theref ore, finally ordered, adjudged and 
decreed by the court that the clerk of thiii 
court shall pay out of the said fund in the 
registry of the court to the credit of this cause, 
the said several sums of money, with interest to 
be computed thereon, to the said parties, re- 
spectively, or their solicitors of record, viz.: To 
the Smith Bridge Company, the sum of $28,- 
845.54; to the Cleveland Rolling Mill Company, 
the sum of $88.112.82 ; to Crerar, Adams <& 
Co., the sum of $8,728.71; to the Pittsburgh 
Bessemer Steel Company, the sum of $14,45§,- 
66; to Volney Q. Irwin, the sum of $12,789.98. 

"Said several payments shall be made, with 
interest at the rate of 6 per centum per annum 
from the date of the entry of this decree, in full 
payment and discharge of said respective claims 
against said railway property and franchises." 

Porter has appealea separately from each of 
these decrees and orders of payment, and these 
are the appeals now presented for considera- 
tion. 

It is alleged that the circuit court erred in 
decreeing the several claims of these five appel- tqaqi 
lees to be liens on the railroad and property of -' 

the original Chicago and Great Southern Rail- 
way Company superior to the lien of the mort- 
gage of November 1, 1881 ; and that it also 
erred in decreeing these claims to be liens on 
the railroad and property of the consolidated 
compan^y superior to the lien of the mortgage 
of April 9, 1888, conveying the railroad and 

S ropery formerly known as the Chicago and 
Hock Coal Railroad. 

It is urged, in the maintenance of the decree 
below, that the relations which Crawford sus- 
tained towards the several appellees when tlicir 
claims respectively accrued, and his relations to 
the railway company, were such as lo preclude 
him from acquiring the mortga^ bonds in con- 
troversy to the prejudice of the api)ellces; that 
his construction contract was fraudulent and 
void as against the appellees, as creditors of the 
company; that, as between him and the appel- 
lees, he is estopped, by the provisions of his 
construction contract, horn claiming the rijjht 
to a prior lien upon, or an equal distribution 
of, the proceeds of sale of the property of the 
company; that the legal situation was that of a 
nominal corporation vested with the legal title 
to its property for the use of Crawford as sole 
beneficiary; that Dull andMcCormick received 
the bonds subject to the same equities against 
them which could be ur^ed while they were in 
Crawford's possession; that the equities of the 
appellees against the $1,000,000 of oonds, in the 
hands of Drexel, Morgan & Co., were precisely 
what they were while the bonds were in the 
hands of Crawford; that the appellees are en- 
titled, in equity, to be paid out of the assets of 
the company the amounts of their respective 
claims in preference to Crawford ; that all 
rights which Nickerson and Porter miffht have 
had to be subrogated to the position of Drexel, 
Morgan & Co. were lost by the syndicate anee- 
ment of December 26, 1884; that the leffal 
effect of that agreement was a purchase by 
Porter directiy from Crawford ; that the 
amounts in controversy on these appeals are a 
part of the purchase price of the ■eeuritieB on 
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such purchase of them by Porter, reserved by 
him to be paid either to Crawford or to the ap- 
pellees; that the real coDtroversy here is be- 
tween Crawford and the First ^National Bank 
of Chicago on tbe one hand and the appellees 
^0^1 on the other; that the appellant had no interest 
in that controversy; that, by the purchase of 
the securities under the syndicate agreement, 
Porter was charged with full notice of all the 
facts from which the equities of the appellees 
against Crawford and the mortgage bonds arise; 
that the First National Bank acquired no better 
rights against the appellees, by the assignment 
to it 01 Crawford's interest in the syndicate 
agreement, than Crawford himself had; that 
the equities of the appellees to be paid the 
amounts due to them out of the fund in court 
are superior to those of Porter, as the nominal 
party, and to those of Crawford, as the real 
party; and that Porter, by reason of his owner- 
ship and possession of over $700,000 of unpaid 
capital stock of the company, had no right, as 
against the appellees, to foreclose the mortgage 
for the benefit of his bunds until tha claims of 
tbe appellees should first be paid. 

The considerations which seem to us to show 
that tlie circuit court erred in awarding priority 
to the claims of these creditors over the mort- 
gage bonds, arc few and controlling. 

The mortgages und the bonds are valid and 
binding as against the company; the company 
owes u large debt for the construction of its 
road, wliich is represented by the bonds; there 
was no bad faith, irregularity, deceit or fraud 
in the execution of the mortgages or in the 
issuing of the bonds thereunder; the bonds in 
the hands of Porter represent actual values re- 
ceived by the company; they represent the en- 
tire purchase money that was paid for the Chi- 
cago and Block Coal Railroad, extending south 
from Attica to Yeddo; they represent all the 
money that was paid directly by Drexel, Mor- 
gan & Co., through their agent, for the con- 
struction of the railroad north of Attica, a con- 
siderable portion of which money was paid to 
these five appellees; they represent all the 
money that was paid by Crawford out of his 
own means for the construction of the new rail- 
road north of Attica; in fact, they represent all 
the money that has ever been paid by the com- 
pany for the Chicago and Block CoaJ Raikoad 
and for the construction of the sixty miles of 
new road from Attica to Fair Oaks, excepting 
only some $40,000 or $50,000 received from aid 
voted by townships. 
To the objection, that, at the time the mort- 
ige of November 1, 1881, was executed and 
le bonds were issued, Crawford owned the en- 
tire stock of the company and dominated the 
board of directors, and that the mortgage and 
bonds were issued under his dictation and 
coercion, even if such an objection could be 
legally tenable, it is a suflflcicnt answer, that, 
when the mortgage was made, and the 
$1,000,000 of bonds were issued and pledged to 
Dull and McCormick, Crawford was not a di- 
rector or officer of the company. Foster was 
its president, and he and his associates consti- 
tuted the entire board of directors, and they re- 
mained in full control until March 15, 1882. 
That this board was not dominated or con- 
trolled by Crawford is shown by the fact that 
when, on February 7» 1882, eleven days after 
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Crawford had delivered in pledge to Dull and 
McCormick the $1,000,000 of bonds, Crawfoni 
asked the board to enter into a construction con- 
tract with him. and sent them a draft of the 
contract which he desired, the board unani- 
mously rejected it. At the time the mortgage 
was executed, and at the time the bonds were 
issued and pledged to Dull and McCormick, 
Crawford held $50,250 par value of the stoc& 
and Foster held $10,000 par value of it The 
mere fact that Crawford owned a majority of 
the stock did not give him the legal control of 
the company; nor from such ownership can 
the legal inference be drawn that he dominated 
the board of directors. Pullman Palace Car 
Co. V. Missouri Pae. B. Co, 116 U. 8. 687. 69e 
[29:499,501]. 

The circumstances attending the issuing of 
the $1,000,000 of bonds show that they were 
issued by Foster and his board of directors in 
good faith, and largjely for indebtedness of the 
company then existmg. There is no founda- 
tion for the suggestion that the mortgage and 
the bonds were without consideration; nor does 
it lie in the mouths of these appellees to raise 
the objection as to the absence of a legal boaid 
of directors of the company; for, if the mort- 
gage and the bonds are invalid for want of such 
tegul board, and for want of the legal existence 
of the corporation, the contracts between these 
appellees and the company, upon which their 
claims are based, are invalid for the same re;i- 
son, and the consolidation by which the com- 
pany procured the Chicago and Block Coal 
Company's road would be void, and that road 
would be free from all debts incurred by the 
Chicago and Great SouUiem Railway Com- 
pany. Moreover, the directors were directors 
de facto, who held themselves out to the world 
as such, under such circumstances that tlieir 
official acts bind the corporation and all per- 
sons who claim under it. 

The claims of the appellees are for the orig- 
inal construction of the railroad. This is not 
a case where the proceeds of the sale of the 
property of a railroad, as a completed structure, 
open for travel and transportation, are to be 
applied to restore earnings which, instead of 
having been applied to pay operating expenses 
and necessary repairs, have been mveited to 
pay interest on mortgage bonds, and the im- 
provement of tiie mortgaged property, the debts 
due for the operating expenses and repairs hav- 
ing remained unpaid when a receiver was ap- 
pomted. The equitable principles upon which 
the decisions rest, applying to the payment, out 
of the proceeds of the sale of railroad property, 
of such debts for operating expenses and neces- 
sary repairs, are not applicable to claims such 
as the present, accrued for the original con- 
struction of a railroad while there was a sub- 
sisting mortgage upon it. These five appeUeea 
gave credit to the company for their work. It 
was construction work, and none of it was for 
operating expenses or repairs, and none of it 
went towards keeping a completed road in op- 
eration, either in the way of labor or of material 
When ttiese claims accruod, the road of the 
company had not been opened for use. The 
claims accrued after the mortage had been ex- 
ecuted and recorded, and auer $1,000,000 of 
tbe bonds secured by it had been issiued and 
pledged to innocent oona fide holden for value. 
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We are JOt aware of any weU cousidered ad- 
Judged case which, in the absc^DCC of u statutory 
provision, holds that unsecured floating debts 
for construction are a lien on a railroad su^Kf riur 
to the lien of a valid mortgage duly recorded, 
and of bonds secured thereby, and held by boim 
fide purchasers for value. The authorities arc 
all tlie other way. 

On the facts of this case, the mortgage and 
the bonds are not ailect^ by the existence of 
Crawford's construction contract, which was 
made on the 18th of March, 1882, after the is 
suing of the bonds and the pledging of them to 
Dull and McCorniick. The amount of those 
bonds constitute the present value of the entire 
railroail property, by the construction con- 
tract, Crawford, in consideration of the bonds 
and stock which he was to receive under it, 
bound himself not only to complete, but to equip 
the road. The contract was not an unfair one. 
It was iMirformed in part. Only $200,000 of the 
lM:)nds were issued after the construction con- 
tract was made. At the date of that contract, 
C'rawford was a large creditor of the company 
for money advanced by liim and expended in 
construction. He had been advancing from 
his own means large amoimts of money, and 
it was to reimburse to him the $300,000 or 
$400,000 of his own means already expended in 
the work, and to enable him to complete the 
payment lor the Chicago and Block Coal Hail- 
road, and to proceed with the work of con- 
struction, that the $1,000,000 of bonds were is- 
sued to him. All the money received by the 
company for the bonds went mlo the prupori y. 
The property produced by that numcy ha?* 
never been worth what was expended in its pro- 
duction. From the date of the construction 
contract, the company was never al>le to i<NUc 
or deliver a single bond under it, except by the 
consent of Dulland McCormick, or of Drexel. 
Morgan <Sc Co., the parties who held the bonds 
and stock in pledge. The advances of mouj^y 
made by Crawford after the date of the con- 
struction contmct were made without any se- 
curity to him. Every bond issued after tjie 
date of tlie contract with Drexel, Morg:m & Co. 
was required by that contract to be deliven^d 
directly to them, as additional security to them. 
Crawford realized no protits out of the mort- 
gaged property, and never received anything 
for his services, or any reimbursement of the 
large sums of money he expended in this work. 
On these facts, it is impossible to see that the 
existence of the construction contract can have 
any Iwaring upon the case. Under any cir- 
cumstances, no contract imder which about 
sixty miles of railroad had been constructed 
would be held invalid for the rea<«ons assigned 
in this case, without tlie repayment to the con- 
tractor of the amount actually expended by 
him in good faith under the contract. Thornai 
V. BrotrnrilU, fX K. d' P. li, li. Co. 109 U. 
6. 522, 52C [27: 1018. 1019]. 

Moreover, it is a well settled princii)le that 
subseijuent creditors cannot be heard to im- 
peach an executed contract, where their deal- 
mgs with the the company, of which they claim 
the l)encfit, occurred after the contract i)ecame 
an executed contract. Graham v. li. li. Co. 102 
U. S. 148 [28: 106]. The claims of all the ap- 
pellees except the Cleveland Rolling Mill Com- 
pany accrued after the construction contract 
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was made. As to that CompaoY, it, afte 
coustniction contract was ma(le, and i 
Crawford was carrying on the work of 
struction under it, knowingly received oi 
count of its claims money which came dir 
from Drexel. Morgan tSc Co., as a result c 
pledge of the bonds to that firm. 

Dull and McCormick, Drexel, Morgmn A 
and Porter were res|>ectively, in suoott 
purchasei-s in good faith of these bonds, f 
irotiable commercial securities, without n 
of any irregularity or infirmity in them; an 
entitled to the benelit of the principles i 
c;ib]e under such circumstances. Porter 
to Drexel, Mor;rau, «fe Co. more than $89 
in money for the l)ouds, and, under all dr 
stances, is entitled to protect his title by tl 
Drexel, Morgan & Co.. and through then 
the title of Dull an<i McCormick. 

It is contended for the appellees that F 
did not purchase the bonds from Drexel, 
gan ii, Co. but bought them directly from C 
ford. The evident shows that Crawford. 
Januarv 27. 1882. the date at which he pU 
the $1,000,000 of bonds to Dull andMcOon 
never had one of those bonds in his possess! 
under his control. Dull and McCormick 
Crawford, delivered the bonds to Drexel, 
p:an &: Co. .upon ttie payment to them by Di 
Morgan ii Co. of thedebt dueto them on ac< 
of the purcha.<e of the Chicago and ] 
Coal Railroad. The $200,000 of bonds ii 
after the negotiation 'of the loan from Di 
MorL'^an A: Co. were at once delivered to I 
under their rontract of pledge. This p 
vested in them the h'gal title to the bonds 
Porter ])urcha>ed that legal title from then 
(»ppoMtion to this view, it is urged tha 
terms of the written agreement between ( 
lord and Porter of December 26, 1884, riio^ 
tlu; purchase by Porter was from Crawfon 
the true pur[>ort and effect of that instru 
is, as before stated, a sale bv Crawford to I 
and his lu-^tociates of Crawford's right tore 
the bonds from Porter and his associat 
paying the amount of money which Porte 
paid to Drexel. Morgan <& Co. By the 
tract of June 25, 18s4 between Porter 
Nickerson and Drexel, Morgan & Co. 
former bound themselves to pay to the 
Crawford's debt to them, upon receiving 
them the stock and bonds which they 
as collateral to the debt. Nickerson ass 
to Porter his interest in this contract, and I 
paid to Drexel. Morgan «& Co. the an 
of Crawford's debt to them, and took 
them Uie bonds pledged to them by Cra^ 
as collateral. By this transaction PorU 
came the owner of the legal title to the h 
and was subrogated to all the rights of D: 
Morgan & Co. in them. The contract o 
cember 26, 1884. between Crawford and P 
merely extinguished Crawford's right 1 
deem the pledged bonds. Under these cii 
stances, whatever i; was that Porter pure 
from Crawford, the former would, in ec 
be subrogated to all the rights of Drexel, 
gan & Co., and, through them, to all the; 
of Dull and McCormick. 

Certain clauses in the airrcement bel 
Crawford and Porter of December 26, Wt 
cited as creating an equity or Hen in fa^ 
the appellees. By one dauae in the agra 
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the syndicate represented by Porter agrees: 
••Second. To pay and clear off any and all 
claims against said Chicago and Great South- 
em Railway Company which may be decided 
by the court to be liens upon the said line of 
railway paramount to tlie Hen of the bonds and 
coupons secured by the trust deed to said John 
C. New, dated November 1,1881, or which the 
court may decide shall be equitably payable 
cut of the proceeds of the sale of the saia line 
cf railway prior to any payment of the said 
bonds or coupons, includmg therein any and 
all claims for ri^ht of way and depot grounds, 
engine hou.()c and station buildings, water tanks 
and shops, between Fair Oaks and Yeddo, both 
inclusive, bridges and other structures hereto- 
fore built and put in place on said railway, and 
essential to the operation thereof, but the title 
te which is not in said railway company, and 
which the court may decide must be paid for 
in pref erence\ to saia bonds, and also any and 
all indebtedness incurred by the receiver in pos- 
session of said property prior to January 15, 
1885, and not paid out of moneys earned by 
the operation ot said road prior to January 15, 
1885. By the same instrument, Crawford 
agrees as follows; "Section 0. The party of the 
first part hereby, in consideration of the prem- 
ises, guarantces'and agrees that the claims, liens, 
and other possible indebtorlncss mentioned in 
subdivision t^jr),whicb sliall be held to be prior in 
right to payment over said twelve hundred bonds 
and coupons, shall not in any event exceed 
the sum o rne hundred thousand dollars 
(1100,000)." 

These clr'^«9es do not create the lien or equity 
supposed. They loave the question as to the 
existence of any mch "claims, liens, and other 
possible indebtedness," mentioned in the agree- 
ment, to be adjudicated by the court, and also 
leave to be decided by the court the question of 
the priority of such claims over the bonds, and 
merely provide for the rights of the parties as 
between themselves in case the court establishes 
suchpriority. As before said, the purpose of 
Crawford, in making the agreement of Decem- 
ber 26, 1884, was to protect the second pledge 
of the bonds and stock to the First National 
Bank of Chicago, he having put into the con- 
struction of the railroad about $100,000 of the 
money which he had borrowed from the bank; 
antl he immediately assigned to the bank all 
his interest in the contract with Porter. The 
contract between Porter and Crawford, and 
that between Crawford and the bank, having 
been entered into in contemplation of the pur- 
chase of the bonds from Drexel, Morgan & Co. 
by Porter, the legal relation of the appellees to 
the company and to its property, as unsecured 
holders of construction claims, was not affected 
by these transactions, so as to ^ve them any 
greater rights against the mortgaged property 
than they had previously had. In any event, 
as before said, the bonds would be sustained in 
676] the hands of Porter, as a first lien, to the 
amount actually advanced upon the faith of 
the pledge of them and expended in construct- 
ing the railroad, with interest. It is found by 
the final decree that there is now in court 
$825,194.27 derived from the sale of the mort- 

Siged property. All the money advanced by 
rexel, Morgan & Co., went directly into 
this property. The amount paid by Porter 

MO 



to Drexel, Morgan & Co., on January 12, 1889, 
was $892,868.24, exceeding by $67,168.97 th« 
entire net proceeds In court, saying nothing 
about interest for over two years on the amount 
paid by Porter. This view is entirely con- 
clusive of this case, and shows that there is no 
fund in court arising from the sale of the prop- 
erty that can upon any principle be held appu- 
cable to the payment of the construction claims 
of these appellees; and this is irrespective of 
the fact that, in addition, Crawford put into 
this property, in good faith, out of his own in- 
dividual means, the further sum of $600,000. 

It is contended, however, that Crawfoid was 
all the time substantially the owner of the en- 
tire railroad property, and that the claims of the 
appellees were debts due to them from Craw- 
ford for work and material in constructing his 
railroad, and that these claimants have a lien, in 
this way, superior to the lien of the mortgage 
bonds. In answer to this view,in addition to the 
su^gestionsalready made,and treatingCrawf ord 
as the owner of the railroad, it may be said that 
the rights of Porter would be no different from 
his rights as dealing with the company asovnier 
of the property. The delivery by Crawford of 
the bonds secured by a mortgage made by him- 
self on the railroad, to a third person, for a valu- 
able consideration, made the mortgage a valid se- 
curity, and made the bonds in the hands of 
Dull and McCormick a valid lien on the railroad. 
An owner of a railroad, though he may be in 
debt to those who aid in constructing it by 
furnishing materials, may still execute a mort- 
gage on it which will be good against unsecured 
crwitors. No more than this was done, upon 
the theory we are now considering. The cred- 
itors would have no lien superior to the lien of 
the bonds. The mortgage was recorded, and 
the $1,000,000 of bonds were issued before the 
claims accrued. It resulte from these views [QT^ 
that the entire purchase money now in court, 
arising from the foreclosure sale, after payine 
the costs and the receiver's indebtedness, should 
be paid out upon the bonds and coupons se- 
cured by the mortgage, in preference to the pay- 
ment 01 the claims of the appellees, such net 
amount being less than the amoimt of money 
advanced by Drexel, Morgan & Co. on the 
pledge of the bonds and reimbursed to them by 
Porter. 

It has been contended for the appe]lees, that 
the appeals by Porter now under consideration 
are appeals onlv from the decree of October 9, 
1886; that he did not perfect any appeal from 
the decree of February 16, 1886; that the latter 
decree was a final decree; that the errors which 
Porter now insists on were errors committed in 
entering the decree of February 16, 1886; and 
that none of the errors now assigned can be con- 
sidered by this court, because of the want of 
anv appeal from the decree of February 16, 
1886. and because the adjudications now com- 
plained of were made by that decree, and not 
by the decree of October 9, 1886. 

It is a sufficient answer to these contentions 
to say that the decree of February 16, 1886, 
though a final decree of foreclosure and sale as 
respected the interest of the mortgagor, and in 
some o^er respects, was not a final decree in re- 
spect of the matters involved in these appeals. 
The sixth clause of that decree merely provided 
that all unpaid, valid claims against ttie oon^- 
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pany for risfat of way, lands, labor, rolling stock 
and mateml used in the construciion and bet- 
terment of the railway were prior, superior and 
paramount to the lien of the mortgages and 
the bonds; but determined nothing as to who 
were the holders of such claims, or as to what 
were their amounts. It designated no persons 
who could be appellees in any appeal by Porter 
in respect of such claims, and it proyided for a 
reference to ascertain who were the several 
claimants under the sixth paragraph of the de- 
cree, and what were the amounts due to them 
severally. The first and only decree from 
which Porter could appeal, in respect of the 
claims of these appellees, was the decree of Oc- 
tober 9, 1886. The sale made under the decree 
of February 16, 1886, was not made subject to 
8] any claim of any of these appellees. An 
amendment of that decree, made on the 2d of 
March, 1886, prior to the sale, provided " that 
the sale of Uie property hereinbefore ordered 
shall pass to the purchaser a title thereto free 
and discharged of all liens and claims, includ- 
ing the two classes of claims mentioned in the 
sixth paragraph of said decree. " The question of 
the existence ana priority of Ihoee claims is, there- 

130 U. S. U. S., Book 80. 



fore, one open for consideration on these appeals. 

The vanous questions above stated as being 
raised by the appellees, which are not particu- 
larly adverted to, have been fully considered, 
and it is not regarded as necessary to further 
remark upon them, or upon the special points 
made in regard to the piracular claims of the 
appelles, as the views on which we have rested 
the case seem to us to be controlling on those 
questions and points. 

The decree of the Circuit Court, made Oc- 
tober 9, 1886, is reversed, in so far as it de- 
crees that the claims of tne five appellees are 
prior, superior, and paramount to the lien of 
the mortgages or deeds of trust mentioned in 
the decree of February 16, 1886, and of the 
bonds secured thereby; and in so fsr as it pro- 
vides for the payment to the appellees, out of 
the fund in tne registry of the court, of the 
several sums of money specifled in tibe said de- 
cree of the 9th of October, 1^6; and the case 
is remanded to the circuit court, with a direc- 
tion to take such further proceedings as shall 
not be inconsistent with tlds opinion. 

TroBOopj, Test: 

James H. MoKennej, Gtork, Supw Ooiirft» U. K 
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eompany wen made parties defendant to the 
bill, some being judgment creditors and some 
not Other auditors filed ioteryenine peti- 
tions. In May. 1886, the trustees oi four 
townships, two in Benton County and two in 
Newton County, which had voted aid in the 
construction of the railroad amounting to about 
[6631 $^>000, applied to the court as trustees of com- 
mon schools to be made defendants and to be 
allowed to defend against the foreclosure; but 
the application was denied. 

In June, 1885, the same trustees, as trustees 
of the townships voting aid, applied to be per- 
mitted to defend against the foreclosure as 
minority stockholders. This application was 
denied on the ground that under the Statutes 
of Indiana the Individual taxpayers of the 
townships which had voted aid were entitled 
to the benefit of the stock, in proportion to the 
amount of taxes paid by them respectively. 
Thereupon John W. Swan and Cephas Atkin- 
son, as taxpayers of two townsbins, applied 
for leave to become defendants ana to defend 
against the foreclosure. Without disposing of 
that application the court, on the 17th of Au- 
gust, 1885, ecVved a decree of foreclosure and 
sale. 

On the 80th of September, 1885, the applica- 
tion of Swan and Atkinson was reheara by 
the court, and it entered an order admitting 
Swan'and Atkinson as defendants, and allow- 
ing them to file their petition and answer. 
The order contained this provision: "This 
order shall in nowise affect the decree hereto- 
fore made for the sale of the railroad by the 
court or rights of parties thereunder." Swan 
and Atkinson filed their petition and sworn an- 
swer, charffing that the mortgage and the bonds 
were fraudulently executed and issued, and 
were without consideration and void, and that 
Crawford's construction contract was fraudu- 
lent and void. On October 8, 1885, Swan and 
Atkinson and others filed a petition to set aside 
the foreclosure decree of August 17, 1885, con- 
taining substantially the same charges against 
the mortgage that were contained in the an- 
swer of Swan and Atkinson. On the 12th of 
October, 1885, the court set aside the foreclos- 
ure decree and made an order giving the de- 
fendants thirty-nine days in which to take their 
evidence "as to so much of said case as in- 
volves the validity of the mortgage and mort- 
gage debts, as the same are desoibed in the 
Dill of said Porter and the defendants' an- 
swers." Porter filed a replication to the an- 
swer of Swan and Atkinson. 

Voluminous testimony was taken, on which 
664] the case was heard, and a decree of foreclosure 
was entered on the 16th of February, 1886. 
That decree denied the relief prayed by the an- 
swer of Swan and Atkinson as stockholders, 
and dismissed their petition. It declared that 
1,200 of the mortgage bonds were issued and 
delivered by the company to Crawford; that 
1,000 thereof were to be accounted for by 
Crawford under the construction contract; that 
dOO of them were delivered to Crawford under 
that contract; that the 1,200 bonds were sold 
and delivered by Crawford to Porter and his 
associates; and that the remaining 800 of them 
had nevet been issued. It recited the making, 
delivery and recording of the two mortgages 
of November U 1B81, and April 9, 1888; that 



the companv defaulted in paying the intereii 
due July 1, 1882, on the bonds; tluit there were 
$291,860 of interest in default upon the bonds 
issued; and that the mortgages " are vidid and 
binding obligations as against the " company, 
and a paramount lien on aU tiie property there- 
hv conveyed, "excepting as hereinai&r pro- 
vided.'* It then proceeded to decree as fol- 
lows: 

" Sixth. That all unpaid valid claims against 
said railway companv, accrued for ri^t of 
way, lands, labor, rolling stock and material 
used in the construction and betterment of said 
railway, whether reduced to judgment or re- 
maining in open account, are hereby adludged 
and decreed to be prior, superior and para- 
mount to the lien of the said mortgages or 
deeds of trust and the bonds secured thereby; 
that all unpaid valid claims for labor, supplies, 
rolling stock and material used in the opera- 
tion of said railway prior to the appointment 
of a receiver, whether reduced to juagment or 
remaining in open account, are herein ad- 
Judged and decreed to be prior, superior and 
paramount in lien to the said lien of said mort* 

SLges or deeds of trust and the bonds secured 
ereby; and all of said claims accrued in the 
construction of said railway and its better- 
ment; and all of said claims accrued in the 
operation of raid railway, prior to the appoint- 
ment oi? a receiver, as hereinabove in this par- 
agraph of this decree described, are hereby ad- 
judged and decreed to be prior, superior and 
paramount in lien to the lien of any and all re- 
ceiver's certificates issued under the order of 
this court in this cause, excepting only receiv- 
er's certificates to the amount of twenty-three [6651 
thousand dollars ($28,000) issued under the 
order of this court of April 29, A. D., 1885, the 
proceeds of said certincates other than said 
twenty-three thousand dollars ($23,000) repre- 
senting construction or betterment of baid rail- 
way. 

"Seventh. That all court and receiver's in- 
debtedness accrued against said property since 
the appointment of a receiver ishereby acnudged 
and decreed to be prior, superior, and para- 
mount in lien to the lien of said mor^ages or 
deeds of trust and the bonds secured thereby." 

It then provided for the sale of the mortgaged 
property at public auction, by a master, for 
not less tluut $600,000; for the payment of the 
purchase money into the registry of the court; 
and for a reference to the master to take testi- 
mony and report his findinn and such testi- 
mony as to certain spedfiMl matters, among 
which was the following: 

"5. The amount due the several claimants 
under the sixth paragraph of this decree, show- 
ing the amount due each claimant and the 
aggregate amount due upon each of the two 
classes of the claims mentioned in said sixth 
paragraph." 

On March 27, 1886, the railroad was sold 1^ 
the master, and bought by Porter, for $501,000 
On April 5, 1886, the sale was confirmed by the 
court, and the purchaser was empowered to 
pay, as cash, in part payment of the purchase 
money, all receiver's certificates outstanding, 
then amounting, with interest, to $157,884.64, 
the remainder of the purchase money, $348,- 
115.86, being paid in cash. 

The reference was had before the master, and 
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miich testimony was taken upon it On August 
81, 1886, the master filed his first report under 
the reference, in which he aUowed the foUow- 
tug claims at the following amounts: The 
Cleveland RoUinc: Mill Company, $39,648.97 ; 
Crerar, Adams & Company |7,809.94 ; the 
Smith Bridge Company, $20,900.24; the Pitts- 
burgh Bessemer Steel Co. (limited), $12,944,- 
20. Porter duly filed exceptions to these 
allowances. On the 8th of October, 1886, the 
master filed his report as to the claim of Irwin, 
allowing it at the sum of $10,950.80. Porter 
duly excepted to this allowance. On the 9th 
of October, 1886, on a hearing on the reports 
[666] And exceptions, ihe court m^e the following 
decree: 

"First That the said five several defendants, 
claimants, and intervening petitioners herein- 
before named, have each done work or fur- 
nished materials which have been used in the 
construction and betterment of the railway of 
said Chicago and Great Southern Railway Com- 
pany prior to the appointment of the recdver 
therefor, which respective claims for such labor 
and material are valid claims against said rail- 
way company to the amounts hereinafter named, 
and which said amounts are adjudged and de- 
creed to be valid claims under and in pursuance 
of the sixth paragrapL of the decree heretofore, 
on the 16th oay of February, 1886, entered in 
this cause, prior and superior and i^ramount to 
the lien of the mortgages or deeds of trust in 
said decree mentionea and the bonds secured 
thereby. 

"Second. And the court further finds that 
there is now in the registry of this court, to the 
credit of this cause, the sum of $825,194.27, 
derived from the sale of said property, and re- 
maining after the payment of all receiver's cer- 
tificates and certain of the indebtedness incurred 
by the court since it assumed the control and 
management of said railroad, and which sum 
is lu*gelv in excess of the total amount of 
claims filed or proven under the terms of said 
decree entered on the 16th day of February, 
1886, including all unpaid costs and indebted- 
ness incurred by the court since it took posses- 
sion of said radway property. 

"Third. And the coiurt further finds that 
there is due to the Smith Bridge Company the 
sum of $20,900.24, with interest to be added 
from the 27th day of October, 1884, at the rate 
of 6_per cent per annum. 

"That there is due to the Cleveland Rolling 
Mill Company the sum of $29,648.97, with in- 
terest to be added from the 27th day of Octo- 
ber, 1884, at the rate of 6 per cent per annum. 

"That there is due to Crerar, Aaams A Co. 
the sum of $7,809.94, with interest to be 
added from the 27th day of October, 1884, at 
the rate of 6 per cent per annum. 

' 'That there is due to the Pittsburgh Bessemer 
[667 J gteei Company the sum of $12,944.20, with in- 
terest to be added from the 27th day of Octo- 
ber, at the rate of 6 per cent per annum. 

"That there is due Volney Q. Irwin Uie sum 
of $11,450.30, with interest to be added from 
the 27th day of October, 1884, at the rate of 6 
per cent per annum. 

"Which several sums of money are due to 
said above named parties respectively, for and 
on account of labor or material used in the con- 
struction and betterment of said railway, as 
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provided and set forth in the sixth paragraph 
of said decree, entered in said cause on the 16tb 
day of February, 1886. 

''Itis,therefore,finally ordered, adjudged and 
decreed bv the court that the clerk of thiii 
court shad pay out of the said fund in the 
registiT of the court to the credit of this cause, 
the said several sums of money, with interest to 
be computed thereon, to the said parties, re- 
spectivdy, or their solicitors of recora, viz.: To 
the Smith Bridge Company, the sum of $28,- 
845.64; to theCleveland Rollins Mill Company, 
the sum of $88,112.82 ; to Crenr, Adams A 
Co., the sum of $8,728.71; to the Pittsburgh 
Bessemer Steel Company, the sum of $14,45S,- 
66; to Vohiey Q. Irwin, the sum of $12,789.98. 

"Said sevoul payments shall be made, with 
interest at the rate of 6 per centum per annum 
from the date of the entry of this decree, in full 
payment and discharge oi said respective claims 
against said railway property and franchises." 

Porter has appealea separately from each of 
these decrees and orders of payment, and these 
are the appeals now presented for considera- 
tion. 

It is alleged that the circuit court erred in 
decreeing the several claims of these five appel- reog^ 
lees to be liens on the railroad and properW^ of -' 

the original Chicago and Great Southern Rail- 
way Company superior to the lien of the mort- 
gage of Noveml)er 1, 1881 ; and that it also 
erred in decreeing these claims to be liens on 
the railroad and property of the consolidated 
company superior to the lien of the mortgage 
of April 9, 1888, conveying the railroad and 
proper^ formerly known as the Chicago and 
Block Coal Railroad. 

It is urged, in the maintenance of the decree 
below, that the relations which Crawford sus- 
tained towards the several appellees when their 
claims respectively accrued, and his relations to 
the railway company, were such as lo preclude 
him from acquinu^ the mortgage bonds in con- 
troversy to the prejudice of the api^ellces; that 
his construction contract was fraudulent and 
void as against the appellees, as creditors of the 
company; that, as between him and the appel- 
lees, he is estopped, by the provisions of his 
construction contract, from claiming the ri^ht 
to a prior lien upon, or an equal distribution 
of, the proceeds of sale of the property of the 
company; that the legal situation was that of a 
nominal corporation vested with the legal title 
to its property for the use of Crawford as sole 
beneficial; that Dull and McCormick received 
the bonds subject to the same equities against 
them which could be ur^ed wliile they were in 
Crawford's possession; that the equities of the 
appellees against the $1,000,000 of bonds, in the 
bands of Drexel.Morgan & Co., were precisely 
what they were while the bonds were in the 
hands of Crawford; that the appellees are en- 
titled, in equity, to be paid out of the assets of 
the company the amounts of their respective 
dfldms in preference to Crawford; that all 
rights which Nickerson and Porter might have 
had to be subrogated to the position of Drexel, 
Morgan & Co. were lost by the syndicate agree- 
ment of December 26, 1884; that the lend 
effect of that agreement was a purchase oy 
Porter directly from Crawford; that the 
amounts in controversy on these appeals are a 
part of the purchase price of the secuiitieB on 
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such purchase of them by Porter, reserved by 
him to be paid either to Crawford or to the ap- 
pellees; that the real controversy here is be- 
tween Crawford and the First National Bank 
of Chicago on the one hand and the appellees 
1 669] QQ ^Q other; that the appellant had no interest 
in that controversy; that, by the purchase of 
the securities under the syndicate agreement, 
Porter was charged with full notice of all the 
facts from which the equities of the appellees 
against Crawford and the mortgage bonds arise; 
that the First National Bank acquired no better 
rights against the appellees, by the assignment 
to it of Crawford's interest in the syndicate 
agreement, than Crawford himself bad; that 
the equities of the appellees to be paid the 
amounts due to them out of the fund in court 
are superior to those of Porter, as the nominal 
party, and to those of Crawford, as the real 
paity; and that Porter, by reason of his owner- 
ship) and possession of over $700,000 of unpaid 
capital stock of the company, had no right, as 
against tbe appellees, to foreclose the mortgage 
for tbe benefit of his bonds until the claims of 
tbe appellees should first be paid. 

The considerations which seem to us to show 
that the circuit court erred in awarding priority 
to the claims of these creditors over Uie mort- 
gage bonds, arc few and controlling. 

The mortgages und the bonds are valid and 
binding as against the company; tbe company 
owes a large debt for the construction of its 
road, whidi is represented by the bonds; there 
was no bad faith, irregularity, deceit or fraud 
in the execution of the mortgages or in the 
issuing of the bonds thereunder; the bonds in 
the hands of Porter represent actual values re- 
ceived by the company; they represent the en- 
tire purchase money that was paid for the Chi- 
cago and Block Coal Railroad, extending south 
from Attica to Yeddo; thev represent all the 
money that was paid directly by Drexel, Mor- 
gan & Co., through their agent, for the con- 
struction of tbe railroad north of Attica, a con- 
siderable portion of which money was paid to 
these five appellees; they represent all the 
money that was paid by Crawford out of his 
own means for the construction of the new rail- 
road north of Attica; in fact, thev represent all 
the money that has ever been paid bv the com- 
pany for the Chicago and Block Coal Railroad 
and for the construction of the sixty miles of 
FATAi new road from Attica to Fair Oaks, excepting 
167UJ Qniy gQ^g $40,000 or $60,000 received from aid 
voted by townships. 
To the objection, that, at the time the mort- 
jige of November 1. 1881, was executed and 
le bonds were issued, Crawford owned the en- 
tire stock of the company and dominated the 
board of directors, and that the mortgage and 
bonds were issued under his dictation and 
coercion, even if such an objection could be 
legally tenable, it is a sufilcient answer, that, 
when the mort^rage was made, and the 
$1,000,000 of bonds were issued and pledged to 
Dull and McOormick, Crawford was not a di- 
rector or officer of the company. Foster was 
its president, and he and his associates consti- 
tuted the entire board of directors, and they re- 
mained in full control until March 15, 1882. 
That this board was not dominated or con- 
trolled by Crawford is shown by the fact that 
when, on February 7, 1882, eleven dayi after 
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Crawford had delivered in pledge to Dull and 
McCormick the $1,000,000 of bonds, Crawford 
asked the board to enter into a construction con- 
tract with him. and sent them a draft of the 
contract which he desired, the board unani- 
mously rejected it At tbe time the mortgage 
was executed, and at the time the bonds were 
issued and pledged to Dull and McCormick, 
Crawford held $50,250 par value of the stoc& 
and Foster held $10,000 par value of it The 
mere fact that Crawford owned a majority of 
the stock did not give him the legal control of 
the company; nor from such ownership can 
the legal inference be drawn that he dominated 
the board of directors. Pullman Palace Car 
Co. V. Misiouri Pac. B. Co. 115 IT. S. 587, 596 
[29: 499, 501]. 

The circumstances attending the issuing of 
the $1,000,000 of bonds show that they were 
issued by Foster and his board of directors in 
good faith, and lar^jely for indebtedness of the 
company then existmg. There is no founda- 
tion for the suggestion that the mortgage and 
the bonds were without consideration; nor does 
it lie in the mouths of these appellees to raise 
the objection as to the absence of a legal board 
of directors of the company; for, if the mort- 
gage and the bonds are invalid for want of sue h 
Icgul board, and for want of the legal existence 
of the corporation, the contracts t^ween these 
appellees and the company, upon which their 
claims are based, are invalid for tbe same rea- 
son, and the consolidation by which the com- 
pany procured the Chicago and Block Coal 
Company's road would be void, and that road 
would be free from all debts incurred by tbe 
Chicago and Great Southern Railway Com- 
pany. Moreover, the directors were directors 
de facto, who held themselves out to the world 
as such, under such circumstances that their 
official acts bind the corporation and all per- 
sons who claim imder it 

The claims of the appellees are for the orig- 
inal construction of the railroad. This is not 
a case where the proceeds of the sale of tbe 
property of a railroad, as a completed structure, 
open for travel and transportation, are to be 
applied to restore earnings which, instead of 
having been applied to pay operating expenses 
and necessary repairs, nave been diverted to 
pay interest on mortgage bonds, and the im- 
provement of the mortgaged property, the debts 
due for the operating expenses and repairs hav- 
ing remained unpaid when a receiver was ap- 
pomted. The equitable principles upon which 
U)e decisions rest, applying to the payment, out 
of the proceeds of tne sale of railroaa property, 
of such debts for operatinj^ expenses and neces- 
sary repairs, are not applicable to claims such 
as the present, accrued for the original con- 
struction of a railroad while there was a sub- 
sisting mortgage upon it These five appellees 
gave credit to the company for their work. It 
was construction work, and none of it was for 
operating expenses or repairs, and none of it 
went towards keeping a completed road In op> 
eration,either in the way of labor or of material. 
When these claims aocruod, the road of the 
company had not been opened for use. Tbe 
claims accrued after the mortgage had been ex- 
ecuted and recorded, and aner $1,000,000 of 
tbe bonds secured bv it had been issued and 
pledged to innocent oona fde holden for value. 

ISO D.& 
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We are aiot aware of any weU considered ad- 
Judged case which, in the absence of a statutory 
provision, holds that unsecured floating debts 
for construction are a lien on a railroad superior 
to the lien of a valid mortgage duly recorded, 
and of bonds secured thereuy, and held by bona 
fide purchasers for value. The authorities are 
All the other way. 
1 672] On the facts of this case, the mortgage and 
the bonds are not affected by the existence of 
Crawford's construction contract, which was 
made on the 18th of March, 1882, after the is 
suing of the bonds and the pledging of them to 
Dull and McCormick. The amount of those 
bonds constitute the present value of the entire 
railroad property. By the construction con- 
tract, Crawford, in consideration of the bonds 
and stock which he was to receive under it, 
bound himself not only to complete, but to equip 
the road. The contract was not an unfair one. 
It was performed in part Only $200,000 of the 
bonds were issued after the construction con- 
tract was made. At the date of that contract, 
Crawford was a large creditor of the company 
for money advanced by bim and expended in 
construction. He had been advancing from 
his own means large amoimts of money, and 
it was to reimburse to him the $300,000 or 
$400,000 of his own meana already expended in 
the work, and to enable him to coniplete the 
payment for the Chicago and Block Coal Rail- 
road, and to proceed with the work of con- 
Btruction, that the $1,000,000 of bonds were is- 
sued to him. All the money received by the 
company for the bonds went mto the property. 
The property produced by that money bus 
never been worth what was expended in its pro- 
duction. From the date of the construction 
contract, the company was never able to issue 
or deUver a single bond under it, except by the 
consent of Dull and McCormick, or oi Drexel, 
Morgan & Co., the parties who held the bonds 
and stock in pledge. The advances of money 
made by Crawford after the date of the con- 
struction contract were made without any se- 
curity to him. Every bond issued after the 
date of the contract with Drexel, Morgan <& Co. 
was required by that contract to be delivered 
directly to them, as additional security to them. 
Crawford realized no profits out of the mort- 
eaged property, and never received anything 
for his services, or any reimbursement of the 
large sums of money he expended in this work. 
On these facts, it is impossible to see that the 
existence of the construction contract can have 
any bearing upon the case. Under any cir> 
cumstances, no contract under which about 
rA7^i "^^ miles of railroad had been constructed 
I ^ • ^ J would be held invalid for the reasons assigned 
in this case, without the repayment to the con- 
tractor of the amount actually expended by 
him in good faith under the contract. Thomas 
▼. BrawnviUe, Fi. K, db P. R R, Co, 109 U. 
8. 622, 526 [27: 1018, 1019]. 

Moreover, it is a well settled principle that 
subsequent creditoss cannot be heard to im- 
peach an executed contract, where their deal- 
mgs with the the company, of which they claim 
the benefit, occurred after the contract became 
an executed contract. Graham v. R, R, Co, 102 
U. S. 148 [26: 106]. The claims of all the ap- 
pellees except the Cleveland Rolling Mill Com- 
pany accrued after the construction contract 
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was made. As to that Company, it, after the 
construction contract was made, and while 
Crawford was carrying on the work of con- 
struction under it, knowingly received on ac- 
count of its claims money which came directly 
from Drexel, Morgan & Co., as a result of the 
pledge of the bonds to that firm. 

Dull and McCormick, Drexel, Morgan & Co. , 
and Porter were respectively, in succession, 
purchasers in good faith of these bonds, as ne- 
gotiable commercial securities, without notice 
of any irregularity or infirmity in them; and are 
entitled to the benefit of the principles appli- 
cable imder such circumstances. Porter paid 
to Drexel, Morgan, «& Co. more than $892,000 
in money for the bonds, and, under all circum- 
stances, IS entitled to protect his title l^ that of 
Drexel, Morgan <& Co., and through luiem, by 
the title of Dull and McCormick. 

It is contended for the appellees that Porter 
did not purchase the bonds from Drexel, Mor- 
gan & Co. but bought them directly from Craw- 
ford. The evidence shows that Crawford, after 
January 27, 1882, the date at which he pledged 
the$l,000,000 of bonds to Dull andMcCormick, 
never had one of those bonds in his possession or 
under his control. Dull and McCormick, not 
Crawford, delivered the bonds to Drexel, Mor- 

fan & Co. ,upon the payment to them by Drexd. 
[organ & Co. of the debt due to them on account 
of the purchase of the Chicago and Block 
Coal Raihroad. The $200,000 of bonds issued 
after the negotiation 'of the loan from Drexel, 
2^lorgan vt Co. were at once delivered to them, 
under their contract of pledge. This pledge 
vested in them the legal title to the bonds, and 
Porter purchased that legal title from them. In [ 674 ] 
opposition to this view, it is urged that tn^ 
terms of the written agreement between Craw- 
ford and Porter of December 26, 1884, show that 
the purchase by Porter was from Crawford; but 
the true purport and effect of that instrument 
is. as before stated, a sale by Crawford to Porter 
and his associates of Crawford's right to redeem 
the bonds from Porter and his associates by 
paying the amount of money which Porter had 
paid to Draxel, Morgan & Co. By the con- 
tract of June 25, 1884 between Porter and 
Nickerson and Drexel, Morgan & Co., the 
former bound themselves to pay to the latter 
Crawford's debt to them, upon receiving from 
them the stock and bonds which they held 
as collateral to the debt. Nickerson assigned 
to Porter his interest in this contract, and Porter 
paid to Drexel, Morgan <& Co. the amount 
of Crawford's debt to them, and took from 
them tiie bonds pledged to them by Crawford 
as collateral. By this transaction Porter be- 
came the owner of the legal title to the bonds, 
and was subrogated to all the rights of Drexel, 
Morgan & Co. in them. The contract of De- 
cemW 26, 1884, between Crawford and Porter^ 
merely extinguished Crawford's right to re- 
deem the plec^;ed bonds. Under these circum- 
stances, whatever it was that Porter purchased 
from Chrawford, the former would, in equity, 
be subrogated to all the rights of Drexel, Mor- 
gan (& Co., and, through them, to all the rights 
of DuU and McCormick. 

Certain clauses in the airreement between 
Crawford and Porter of December 26, 1884, are 
cited as creating an equity or Uen in favor of 
the appellees, ay one clause in the agreoBient 
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the fjndicate represeDted by Porter agrees: 
''Second. To pay and clear off any and all 
•daimA against said Chicago and Great South- 
em Railway Company which may be decided 
by the court to be liens upon the said line of 
railway paramount to the flen of the bonds and 
•coupons secured by the trust deed to said John 
C. New, dated November 1, 1881, or which the 
<x>urt may decide shall be equitably payable 
out of the proceeds of the sale of the saia line 
of railway prior to any payment of the said 
bonds or coupons, including therein any and 
aU claims for right of way and depot grounds, 
engine hou5)e and station buildings, water tanks 
and shops, between Fair Oaks and Yeddo, both 
inclusive, bridges and other structures hereto- 
fore built and put in place on said railway, and 
essential to the operation thereof, but the title 
to which is not in said railway company, and 
which the court mav decide must be piud for 
in pref erence\ to said bonds, and also any and 
all indebtedness incurred by the receiver in pos- 
session of said property prior to January 15, 
1885, and not paia out of moneys earned l^ 
the operation ot said road prior to January 16. 
1885. ' By the same instrument, Crawford 
agrees as follows: "Section 5. The party of the 
first part hereby, in consideration of the prem- 
ises, guarantees and agrees that the claims, liens, 
and other possible indebtodncss mentioned in 
subdivision t^)^,which shall be held to be prior in 
right to payment over said twelve hundred bonds 
and coupops, shall not in any event exceed 
the sum a rie hundred thousand dollars 
($100,000)." 

These clr^tes do not create the lien or equity 
stipposed. They loave the question as to the 
existence of any mch "claims, liens, and other 
possible indebtedness,*' mentioned in the agree- 
ment, to be adjudicated by the court, and also 
leave to be decided by the court the question of 
the priority of such ciaim? over the bonds, and 
merely provide for the rights of the parties as 
bclween themselves in case the couit establishes 
such priority. As before said, the purpose of 
Crawford, in makinirthe agreement of Decem- 
ber 26, 1884, was to protect the second pledge 
of the bonds and stock to the First National 
Bank of Chicago, he having put into the con- 
struction of the railroad about f 100.000 of the 
money which he had borrowed from the bank; 
and he immediately assigned to the bank all 
bis interest in the contract with Porter. The 
contract between Porter and Crawford, and 
that between Crawford and the bank, having 
been entered into in contemplation of the pur- 
chase of the bonds from Drexel, Morgan & Co. 
by Porter, the legal relation of the appeUees to 
the company ana to its property, as unsecured 
holders of construction claims, was not affected 
by these transactions, so as to ^ve them any 
greater rights against the mortga&red property 
tiian they had previously had. In any event, 
as before said, the bonds would be sustained in 
[676] the hands of Porter, as a first lien, to the 
amount actually advanced upon the faith of 
the pledge of them and expended in construct- 
ing the railroad, with interest. It is found by 
the final decree that there is now In court 
$825,194.27 derived from the sale of the mort- 
nged property. All the money advanced by 
Drexel, Morgan & Co., went directly hdto 
tliis property. The amount paid by Porter 
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to Drexel, Morgan ft Co., on January 18, 1881, 
was $893,868.&, exceeding by $67,168.97 the 
entire net procc^eda in court, aayinz nothing 
about interest for over two yean on the amount 
paid by Porter. This view Is entirely con^ 
elusive of this case, and shows that there is no 
fund in court utring from the sale of the prop- 
erty that can upon any principle be held appu- 
cable to the payment of the construction claims 
of these appellees; and this is irrespective of 
the fact that, in addition, Crawfora put into 
this property, in good faith, out of his own in- 
dividual means, the further sum of $600,000. 

It is contended, however, that Crawfoid was 
aU the time substantially the owner of the en- 
tire railroad property, and that the claims of the 
appellees were debts due to them from Craw- 
ford for work and material in constructing his 
railroad, and that these claimants have a lien, in 
this way, superior to the lien of the mortgage 
bonds. In answer to this view,in addition to the 
sugfl;estionsalready made,and treatingCrawford 
as the owner of the railroad, it may be said that 
the rights of Porter would be nomfferent from 
his rights as dealing with the company as owner 
of the property. The delivery by Crawford of 
the bonds secured by a mortgage made by him- 
self on the railroad, to a third person, for a valu- 
able consideration, nuuie the mortgage a valid se- 
curity, and made the bonds in tne hai^ds of 
Dull and McCormick a valid lien on the railroad. 
An owner of a railroad, though he may be in 
debt to those who aid in constructing it by 
furnishing materials, may still execute a mort- 
gage on it which win be good against unsecured 
cr^itors. No more than (his was done, upon 
the theoiy we are now considering. The cred- 
itors would hove no lien superior to the lien of 
the bonds. The mortgage was recorded, and 
the $1,000,000 of bonds were issued before the 
claims accrued. It results from these views [677] 
that the entire purchase money now in courti 
arising from the foreclosure sale, after payinff 
the costs and the receiver's indebtedness, shoula 
be paid out upon the bonds and coupons s»> 
cured by the mortgage, in preference to the pay- 
ment of the claims of the appellees, such net 
amount being less than the amount of money 
advanced by Drexel, Morgan ft Co. on tlie 
pledge of the bonds and reimbursed to them by 
Porter. 

It has been contended for the appe]lees, that 
the appeals by Porter now under consideration 
are appeals only from the decree of October 9, 
1886; that he did not perfect any appeal from 
the decree of February 16, 1886; that the latter 
decree was a final decree; that the errors which 
Porter now insists on were errors committed in 
entering the decree of February 16, 1886; and 
that none of the errors now assigned can be con- 
sidered by this court, because of the want of 
any appeal from the decree of February 16, 
1886. and because the adjudications now com- 
plained of were made by that decree, and not 
by the decree of October 9, 1886. 

It is a sufficient answer to these contentions 
to say that the decree of February 16, 1888, 
though a final decree of foreclosure and sale as 
respected the interest of the mortgi^r, and in 
some other respects, was not a final decree in rs- 
spect of the matters involved in these appeals. 
The sixth clause of that decree merely provided 
that all unpaid, valid daima against the com- 
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pany for licfat of way, lands, labor, roIliDg stock 
aod maleml used in the oonstnic^on and bet- 
terment of the raflway were prior, superior and 
paramount to the lien of the mortgages and 
the bonds; but determined nothing as to who 
were the holders of such claims, or as to what 
were their amounts. It designated no persons 
who could be appellees in any appeal by Porter 
in respect of such claims, and it proyioed for a 
reference to ascertain who were the seyeral 
claimants under the sixth paragraph of the de- 
cree, and what were the amounts due to them 
seyenUly. The first and only decree from 
which Porter could appeal, in respect of the 
claims of these appellees, was the decree of Oc- 
tober 9, 1886. The sale made under the decree 
of Februaiy 16, 1886, was not made subject to 
1 67 8] any claim of any of these appellees. An 
amendment of that decree, made on the 2d of 
March, 1886, prior to the sale, provided " that 
the sale of the property hereinbefore ordered 
shall pass to the purchaser a title thereto free 
and discharged of aU liens and claims, includ- 
ing the two classes of claims mentioned in the 
nxth paragraph of said decree." The question of 
the enstence ana priority of tnose claims is»there- 
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fore, one open for consideration on these appeals. 

The yarious questions above stated as being 
raised by the appellees, which are not particu- 
larly adverted to, have been fully considered, 
and it is not regarded as necessary to further 
remark upon them, or upon the special points 
made in regard to the puticular daims of the 
appelles, as the views on which we have rested 
the case seem to us to be controlling on those 
questions and points. 

The decree of the Circuit Court, made Oc- 
tober 9, 1886, is reversed in so far as it de- 
crees that the claims of tne five appellees are 
prior, superior, and paramount to Ute lien of 
the mortgages or deeds of trust mentioned in 
the decree of February 16. 1886, and of the 
bonds secured thereby; and ha so far as it pro- 
vides for the payment to the appellees, out of 
the fund in the registry of the court, of the 
several sums of money spedfied in the said de- 
cree of the 9th of OdU>ber, 1896; and the case 
is remanded to the circuit court, with a direc- 
tion to take such further proceedings as shall 
not be inconsistent with this opinion. 
TTneoopj. Test: 

James H. MoKanner* Gtork, Supi. OcNirC» U. a 
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THE DECISIOlirS 



OV THB 



Supreme Court of the United States, 



AT 



OCTOBER TERM, 1886. 



Bob FarU: 
[1] In the Matter of OEOROE M. BAIN, Jb., 

JPisMion&r, 

(See 8. a Beporter*! ed. 1-14^ 

Habeas corpus — F\(fth Amendmeni, JuriMe- 
Hanoi — indictment eannci be changed without 
retubmieeion to grand jury— trial on changed 
indictment^ wid. 

*1. The declaration of artiole V of the Amend- 
ments to the Gonstttntion, that *^No person shall be 
held to answer for a capital or othenrlse infamous 
crime, unless on a presentment or indictment of 
ajgrandjury,** is junsdictlonal; and no oourt of the 
United states has authority to try a prisoner with- 
out Indlotment or presentment In suoh oases. 

2. The Indlotment here referred to is the presen- 
tation to the proper court, under oath, by a grand 
iury, duly Impaneled, of a charge describing an of- 
fense against the law fOr whloh the party charged 
may be punished. 

3. When this Indictment is filed with the oourt no 
ohange can be made In the body of the Instrument 
by order of the oourt, or by the prosecuting attor- 
ney, without a resubmission of the case to the grand 
Jury. And the fact that the oourt may deem the 
ohange immaterial, as striking out of surplus words, 
makes no difference. The instrument, as tiius 
changed, is no longer the indlotment of the grand 
jury which presented it. 

4. This was the doctrine of the English Courts un- 
der the common law. It is the unfform ruling of 
the American Courts, except where statutes pre- 
scribe a different rule; and it Is the Imperative re- 
quirement of the provision of the Constitution 
above recited, which would be of little avail if an 
Indictmeot once found can be changed by the pros- 
ecuting officer, with consent of the court, to con- 
form to their views of the necessity of the case. 

6. Upon an indlotment so changed the court can 
proceed no farther. There is nothing (in the lan- 
guaffe of the Constitution) which the prisoner can 
^beheld to answer.** A trlalonsuohmdlotmentis 
▼old. There is nothing to try. 

6. According to prfiidples long settled In this 
oourt the prisoner, who stands sentenced tolfae 
penitentiary on such trial, is entitied to his dis<diarge 
by writ of ndbeae eorpua. 

[Nd!?, Orig.] 
Argued MarchS, 1887. DeMedMafreh»8,1887. 

N petition for a writ of habeae eorpue. 
Granted. 

The history and facts of the case appear in 
the opinion of the court. 

ifeMrs.RiehardWalketWnuW.Criuiip, 
and Leigh B. Page, for petitioner. 

Meeare. A. Eu Oaruuid, Atty-Oen,, and 
John Catlett Gibson* contra: 

The court wiU not f afl to observe that there is 
no complaint that the court below did not, in the 

*Head notes by Mr. Jiiitfcs ittT.T»» 
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first instance, have jurisdiction to indid and 
try the party. And this is the true test of the 

guestion of Jurisdiction in this court to examine 
ito the case in anv respect and for any pur- 
pose. Complaint Is made that he was not prop- 
erly and legaUy indicted and tried, but that is 
all quite different from the matter of Jurisdic- 
tion to indict and to try at alL 

Efforts like this, to convert this oourt into 
one of review for such que^ons as are here 
presented, have been made many times from 
the earlv history of this court to the present^ 
but without avail. 

Ex parte Virginia, 100 U. B. 889 ^:d70); 
aieboUPe Oaee, 100 U. 8. 871 (25:717); & parte 
TaHyrough, 110 U.S. 661 (28:274),^ sorts %«. 
low, 118 U. 8. 828 (28:1005). 

This oourt will not undertake to say whether 
the par^ was legally indicted and legally tried 
— ^that is not its proTuce— but merely and only, 
could the court below indict him at all? It 
being conceded it could be done, this court will 
not glTe an opinion as to the soundneaB of the 
decisions or rulings in the trial by the court 
below. 

Mr. JuMee Miller delivered the opinion of 
the court: 

This is an implication to this court for a writ 
of habeae eorpue to relieve the petitioner, C^rge 
M. Bain, Jr., from the custody of Thomas W. 
8cott, United 8tates Marshal for the Eastern 
District of Virginia. The original petition set 
out with particularity proceeoiDgs in the Cir- 
cuit Court of the United States for that district, 
in which the petitioner was convicted, under 
section 5209 of the Revised Statutes, of havinr 
made a false report or statement as cashier cS* 
the Exchange National Bank of Norf oik, Vir- 
ginia. The petition has annexed to it as an 
exhibit aU the proceedings, so far as they are 
necessary in the case, from the order for tiio 
impaneling of a grand Jprr to the final Judg- 
ment of the court sentencing the prisoner to 
imprisonment for five years in the Albany Pen- 
itentiary. Upon this application the court di- 
rected a rule to be served upon the marshal to 
show cause why the writ should not issue, to 
which that officer made the following return: 

"Comes the said Scott, as marshalaforesaid, 
and states that there is no sufficient showine 
made by the said Bain that he is iUegallv hela 
and confined in custody of respondent; out, on 
the contrary, his confinement u under the Judg- 
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ment and sentence of a court having competent 
jurisdiction to indict and try him, and he snoold 
not be rdeased; and respondent prays the Jndg^ 
ment of this court, that the rale entered herdn 
ai^nst him be discharged, and the prayer of 
thepetition be denied.''^ 

Tne Attomey*General of the United States 
and the District Attorney for the Eastern Dis- 
trict of yirdnia appeared in opposition to the 
motion, and thus tne merits of the case were 
fully presented upon the application for the is- 
sue of the writ 

Upon principles which may be considered to 
be well settled in this court it can have no right 
to issue this writ as a means of reviewing the 
judgment of the drcoit court simply upon the 
ground of error in its proceedings; out if it shaU 
appear that the court had no jurisdiction to 
render the judgment which it gave, and under 
which the peStioner is held a prisoner, it is 
within the power and it will be the dutv of this 
court to order his discharge. The jurisdiction 
of that court is denied in this case upon two 
principal grounds: the first of these relates to 
matters connected with the impaneling of the 
ffrand jury and its competencjr to find the in- 
aictment under which the petitioner was con- 
victed; the second refers to a chanse made in 
the^indictment, after it was found, by striking 
out some words in it, and then prooeedin^ to 
try the prisoner upon the indictment as Uius 
changed. We wiU proceed to examine the lat- 
ter ground first 

Section 5209 of the Revised Statutes of the 
United States, under which this indictment is 
found, reads as follows: 

"Every president, director, cashier, teller, 
clerk, or agent of anv association, who embez- 
zles, abstracts, or willfully misapplies any of 
the moneys, funds, or credits of the association; 
or who, without authority from the directors, 
issues or puts in circulation any of Uie notes of 
the association; or who, without such author- 
ity, issues or puts forth any certificate of de- 
posit, draws any order or bUl of exchange, 
makes anv acceptance, assigns any note, bond, 
draft, biU of exchan|;e, mortgage, judgment, 
or decree; or who makes any false entiy in any 
book, report, or statement of the association, 
with intent, in either case, to injure or defraud 
the association or any other company, body 
politic or corporate, or any individual person, 
or to deceive any officer of the associanon, or 
any agent appointed to examine the affairs of 
any such association; and every person who with 
like intent aids or abets any officer, derk, or 
agent in anv violation of this section, shall be 
deemed guif^ of a misdemeanor, and shall be 
imprisoned not lass than five years nor more 
than ten." 

Section 6211 requires every banking associa- 
tion organized under this Act of Congress to 
•*make to the Comptroller of the Currency not 
less than five reports during each year« verified 
by the oath or affirmation of the present or 
cashier of such association, and attested by the 
signatures of at least three of the directors." 

The indictment in this case, which contains 
but a single count, and is very long, sets out 
one of these reports, made on the 17th day of 
March, 1885, by the petitioner^as cashier, and 
Charles E. Jenkins, John B. Whitehead, and 
Orlando Windsor, as directors, of the Exchange 
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National Bank of Norfolk, a national banking 
association. The indictment also points out 
numerous false statements in this report, which, 
it is alleged in the early part of it, were made 
"with intent to injure and defraud the said as- 
sociation and other companies, bodies politic 
and corporate, and individual persons to the 
jurors aforesaid unknown, and with the intent 
then and there to deceive any agent appointed 
by the Comptroller of the Currency to examine 
the affairs of said association." Following this 
allegation come the specifications of the par- 
ticulars in which the report is false, and the 
concluding part charges that the defendants, 
"and each of them, <Bd then and there well 
know and believe the said report and statement 
to be false to the extent and in the mode and 
manner above set forth; and that they, and each 
of them, made said false statement and report 
in manner and form as above set forth with in- 
tent to deceive the CamptroUer €f the Owrrencif 
and the agent appointed to examine the afiCain 
of said association, and to injure, deceive, and 
defraud the United States and ssid assocdation 
and the depositors thereof, and other banks and 
nationfd banking associations, and divers other 
persons and associations to the jurors aforeaUd 
unknown, against the peace of the United States 
and their dignity, and contrary to the form of 
the statute of the said United States in such case 
made and provided." 

The defendants having been permitted to 
withdraw the pleas of not guilty which tiiey 
had entered, were then allowea to demur to 
the indictment, and, as it is important to be 
accurate in stating what was done about tUs 
demurrer, the transcript of the record on that 
subject is here inserted: 
" United States 



Indictment for 
'making false en- 
tries, etc. 



w. 
Geo. M. Bain, Jr., John 

B. Whitehead, Orlando 

Windsor and C. B. 
Jenkins. 

"This day came the parties, by their at- 
torneys, pursuant to the adjournment order 
entered herein on the 18th day of November, 
1886, and thereupon the defendants, by their 
counsel, asked leave to withdraw the pleas 
heretofore entered, which beinf granted, they 
submitted their demurrer to Uie indictmoit, 
which, after argument, was sustained; and 
thereupon, on motion of the United States, by 
counsel, the court orders that the indictment lie 
amended br striking out the words ' ths Oomp- 
troU&r of tM Ourreney and* therein contained. 
. " Thereupon, on motion of John B. White- 
head and C. E. Jenkins, by their counsel, for a 
severance of trial, it was ordered by the court 
that the case be so severed that George M. Bain, 
Jr., cashier and director, be tried separately 
from John B. Whitehead, Orlando Windsor and 
C, E. Jenkins, directors^ (_ 

*' Thereupon the trial of Qteorm M. Bain, 
Jr., was tdcen up^ and the said defendant, 
George M. Bain, Jr., entered his plea of not 
guilty." 

This was done December 18, 1886, thirteen 
months after the presentment of the indictment 
by the grand Jury, and probably long after it 
had been discharged. 

A verdict of guilty was found against Bain, 
a motion for a new trial was made, and then t 

121 U. 8. 



(51 



tSoQ. 



Bz Pabtb Bain. 



1-U 



motion in azresi of Judgment, both of which 
were OTenoled. The opinion of the drcnit 
Judge on the question which we aie about to 
oonader, deUvrnd in oYerruling that motion, 
is found in the record. 

The proposition, that in the courts of the 
United States any part of the body of an in- 
dictment can be amended after it has beeoi found 
and presented by a mnd Jury, either by order 
of the court or on tne request of the prosecut- 
ing attorney, without being resubmitted to 
them for their approyal, is one requiring serious 
consideration Whatever judicial precedents 
there may have been for such action in other 
courts, we are at <mce confronted with the fifth 
[6] of those articles of amendment, adopted early 
after the Ck)nstitution itself was formed, and 
wliich were manifestly intended mainly for the 
security of personal rights. This article begins 
its enumeration of these rights by declaring 
that *' No person shall be hdd to answer for a 
capital, or otherwise infamous, crime, unless 
on a presentment or indictment of a srand 
lury," except in a class of cases of which this 
b net one. 

We are thus not left to the requirements of the 
common law in regard to the necessity of a 
^nd jury or a trial jury, but there is the posi- 
tive and restrictive limguage of the great funda- 
mental instrument by which tne national 
government is organized, that " no person shall 
be held to answer" for such a crime, "unless on 
a presentment or indictment of a grand jury.'' 

Sut even at common law it is beyond question 
that in the English courts indictments could 
not be amended. The authorities upon this 
subject are numerous and unambiguous. In 
the great case of Bex v. Wtlkes, 4 Burr. 2527, 
triea in 1770, which attracted an iinmense deal 
of public attention, Wilkes, after being con- 
victed by a lurv of having printed and caused 
to be publishea a seditious and scandalous libel, 
was brought up before the court of King's 
Bench on a monon to set aside the verdict, on 
the ground that an amendment had been made 
in the language of the information on which 
he was tried. In the course of an opinion de- 
liveredbyixTnf Alansfield overruling the motion, 
he remarks, on this subject (page 2569), that 
''There is a great difference between amending 
indictments and amending informations. In- 
dictments are found upon the oaths of a jury, 
and oua:ht only to be amended by themselves; 
but informations are as declarations in the 
King's suit. An officer of the Crown has the 
right of framing them originally; he may, with 
leave, amend m like manner as any piaintifl 
mar do." 

ifr. JuiHee Yates, on the same occasion, said 
that indictments, being upon oath, cannot be 
amended. 

Hawkins, in his Fleas of the Grown, Book 2, 
chap. 25, sec. 07, says: 

"X take it to be settled that no criminal 
[7] prosecution is within the benefit of any of the 
statutes of amendments; from whence itf oUows 
that no amendment can be admitted in any 
such prosecution but such only as is allowed 
by the common law. And agreeably hereto I 
find it laid down as a principle in some books 
that the body of an indictment removed into 
the King's Bench from any inferior court what- 
soever, except only those of Londcxi, can in no 

121 U. S, 



case be amended. But it is said thai tiie body 
of an indictment from London m^y be amendea, 
because, by the dty charter a tenor of the 
record only can be removed nom thttioe." 

He further says, in section 1^: 

"It seems to have been anciently the com- 
mon practice, where an indictment appeared 
to be insufficient, either for its uncertainty or 
the want of proper legal words, not to put the 
defendant to answer it; but if it v^ere found in 
the same county in which the court sat, to 
award process against the grand Jury to come 
into courtand amendit And itseems to be the 
common practice at this day. while the grand 
jury who found a bill is before the court, to 
amend it, by their consent, in a matter of form, 
as the name or addition of the party." 

This lan|:uage is repeated in Starkie's Orim- 
inal Pleadmg, p. 287. There are, however, 
several cases m which it has been decided that 
the caption of an indictment may be amended, 
and we therefore give here the language ol 
Starkie, p. 258, as cbscribing what is meant by 
the phrase " caption of an indictment." 

"Where an inferior court " he says, "in 
obedience to a writ of eertioraH from the 
King's Bench, transmits the indictment to the 
Crown office, it is accompanied with a formal 
history of the proceeding, describing the court 
before which the indictment was found, the 
jurors by whom it was foimd, and the time 
and place where it was found. This instru- 
ment, termed a schedule, is annexed to the in- 
dictment, and both are sent to the Crown office. 
The history of the proceedings, as copied or 
extracted from the schedule, is called the cap- 
tion, and is entered of reoord immediately be- 
fore the indictment." 

It win be seen that, as thus explained, the 
caption is no part of the instrument found by 
thegrand jury. 

Wharton, in his work on Criminal Pleading 
and Practice, section 00, says: " No inconsider- 
able portion of the difflculues in the way of the 
crhnmal pleader at common law have been re 
moved in England by the 7th €too. 4, chap. 64, 
^ 20, 21; 11 & 12 Yict. chap. 46. and 14 & 15 
Yict. chap. 100, and in most of the States of 
American Union, by statutes, containingsimilar 
provisions." He also cites cases in the^lnglish 
courts, where amendments have been made 
under those statutes; but they can have no f oroo 
as authority in this country, even if they per- 
mitted sucn amendments as the one under con- 
sideration. 

No authority has been dted to us in the Amer- 
ican courts wnich sustains the right of a court 
to amend any part of the body of an indict- 
ment without reassembling the grand jury, un- 
less by virtue of a statute. Onmecontrary, in 
the case of iChmmonioeaWi v. Child, 18 Pick. 
200. Ohitf Jwtice Shaw says: " It is a well 
settled rule of law tiliat the statute respecting 
amendments does not extend to indictments; 
that a defective indictment cannot be aided by 
a verdict; and that an indictment bad on de- 
murrer must be held insufficient upon a motion 
in arrest of judgment." 

In the case of the Comnumtoealth v. Mahar, 
16 Pick. 120, the court, havhig held upon the 
arraignment of the defendant that the indict, 
ment was defective, the Attomey-Gkneral 
moved to amend it, and the prisoner's counsel 
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conseDted that the name of William Hajden, as 
tbe owner of the house in which the offense 
had been committed, should be inserted, not 
intending, however, to admit that Hayden was 
in fact the owner. " But the court were of 
opinion that this was a case in which an amend- 
ment could not be allowed, eyen with the con- 
sent of the prisoner." 

In the case of Commontoealth v. Drew, 8 
Oush« 279, Ohitf Justice Shaw said: "Where 
it is found that there is some mistake in an in- 
dictment, as a wrong name or addition, or the 
1^6, and the grand jury can be again appealed 
to, as there can be no amendment of an indict- 
ment by the court, the proper course is for the 
grand juiy to return a new indictment, avoid- 
Tn2 the defects of the first." 

in the case of the State v. Sexton, 8 Hawks, 
[9] Law A Equiiv (N. C), 184. the Supreme 
Court of that State said: "It is a familiar rule 
that the indictment should state that the de- 
fendant committed the offense on a specific day 
and year; but it is unnecessary to prove, in any 
case, the precise day and year, except where 
the time enters into the nature of tbe offense. 
But if the indictment lay the offense to have 
been committed on an impossible day, or on a 
future day, the objection is as fatal as if no 
time at all had been inserted. Nor are indict- 
ments within the operation of the statutes of jeo- 
fails, and cannot therefore be amended; being 
the finding of a lury upon oath, the court 
cannot amend without the concurrence of the 
grand Jury by whom the bill is found. These 
rules are too plain to require aufliority, and 
show that tbe judgment of the court was right, 
and must be aflirmed." 

It will be perceived that the amendment in 
that case had reference to a matter which the 
law did not require to be proved, as it was al- 
leged, and which to that extent was not ma- 
terial. 

The same proposition was held in the New 
York Court of Gfeneral Sessions, in the case of 
P»ple y. Campbea, 4 Parker, Crim. Rep. 887, 
where it was laid down that the averments in 
an indictment could not be changed, even by 
consent of the defendant. 

The learned Judge who presided in the cir- 
cuit court, at the ttme the change was made in 
this indictment, ttays that the court allowed the 
words "Comptroller of the Currency and" to be 
stricken out as surplusage, and required the de- 
fendant to plead to the indictment as it then 
read. The opinion which he rendered on the 
motion in arrest of Judgment, referring to this 
branch of the case, rests the validity of the 
court's action in permitting Uie change in the 
indictment, upon the ground that the words 
stricken out were surplusage, and were not at 
all material to it, and that no injury was done 
to the prisoner by allowing such change to be 
made. He goes on to argue that the grand 
jury would have found the indictment without 
this language. But it is not for the court to 
say whether they would or not The party 
can only bo tried upon the indictment as found 
[10] by such grand liiry, and especially upon all its 
language founJ in the charging part of that in- 
strument While it may seem to the court, 
with its better instructed mind in regard to 
what the statute requires to be found as to the 
intent to deceive, that it was neither necessary 
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nor reasonable that the grand jury should at- 
tach importance to the fact that it waa the 
Comptroller who was to be deceived, yet it is 
not impossible nor very improbable that the 
grand Jury looked mainly to that officer as the 
party whom the prisoner intended to deceive 
by a report which was made upon his 
requisition and returned directly to him. 
As we have already seen, the statute re- 
quires these reports to be made to the Comp- 
troller at least nve times a year, and the aver- 
ment of the indictment is that this report was 
made and returned to that officer in response to 
his requisition for it. How can the court say 
that there may not have been more than one of 
the Jurors who found this indictment who was 
satisfied that the false report was made to de- 
ceive the Comptroller, but w&i not convinced 
that it was made to deceive anybody else? And 
how can it be said that, with tiiese word^ 
stricken out, it is the indictment which was 
found by the grand Jury ? If it lies within 
the pronnce oia court to change the charging 
part of an indictment to suit its own notions of 
what it oufht to have been, or what the grand 
jury would probably have made it if their at- 
tention had oeen called to suggested chanfl;es, 
the great importance which the common Taw 
attadies to an indictment by a grand Jury, as a 
prerequisite to a prisoner's trial for a crime, 
and without whicn the Constitution says "no 
person shall be held to answer," m^ be frit- 
tered away until its value is almost aestroyed. 

The importance of the part played by the 
grand Jury in England cannot be better illus- 
trated than by the language of JuetieeFieid in 
a charge to a grand jury reported in 8 8awy. 
C. C. 667: 

"The institution of the ^rand Jury,'* he says, 
"is of very ancient origin m the history of En- 
gland^t goes back many centuries. For a lone 

rriod its powers were not clearly defined; and 
would seem from tbe accounts of com- 
mentators on the laws of that countiy that it 
was at first a body which not only accused, but 
which also tried, public offenders. However 
this mar have been in itsoririn, it was at the 
time olf^ the settlement of tms country an in- 
forming and accusing tribunal only, without 
whose previous action no person charged with 
a f^ony could, except in certain roeclal cases, 
be put upon his trial. And in the struggles 
which at times arose in England between the 
powers of the King and the rights of the sub- 
ject, it often stood as a barrier against perse- 
cution in his name; until, at length, it came to 
be regsrded as an institution by which the sub- 
ject was rendered secure agal.ist oppression 
from unfounded prosecutions of the Crown. 
In this country, from the popular character of 
our institutions, there has selaom been any con^ 
test between the government and the citizen 
which required the existence of the grand jury 
as a prot^:;tion a^nst oppressive action of the 
government Yet the institution was adopted 
in Uiis country, and is continued from con- 
siderations similar to those which give to it its 
diief value in England, and is designed as a 
means, not only oibringingto trial persons ac- 
cused of public offenses upon lust grounds, but 
also as a means of protecting the citizen against 
unfounded accusation, whether it come from 
government, or be prompted by partisan psi^ 
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dOD or private enmity. No person shall be re- 

auired, according to the fundamental law of 
:ie country, except in the cases mentioned, to 
answer for any ofthe higher crimes unless this 
body, consisting of not leas than sixteen nor 
more than tweDty-three good and lawful men, 
selected from the body cH the district, shall de- 
clare upon careful deliberation, under the so- 
lemnity of an oath, that there is good reason 
for his accusation and trial." 

The case of Hurtatdo y . PeopU <tf California, 
110 U. 8.:516 re8:282], was a writ of error to 
the Supreme Court of that State by a party 
who had been conyicted of the crime of mur- 
der in the state court upon an information in- 
stead of an indictment The writ of error from 
this court was founded on the proposition that 
the proyision of the Fourteenth Amendment to 
the Constitution of the United States, that no 
State shall "deprive any person of life, liberty, 
or property, without due process of law," re- 
quirea an indictment as necessary to due proc- 
[12] ess of law. This court held otherwise, and that 
it was within th« power of the States to provide 

Emishment of all manner of crimes without 
dictment by a srand jury. The nature and 
value of a grand Jury, uoth in this country and 
fai the EngBsh system of law. were much dis- 
cussed in that case, with references to Coke, 
Magna Oha/rta, and to other sources of infor- 
mation on that subject, both in the opinion of 
the court and in an exhaustive review of that 
question by Mr, Juitiee Harlan in a dissenting 
opinion. 

It has been said that, since there is no danger 
to the dtizen from the oppressions of a mon- 
ardi, or of any form of executive power, there 
is no longer need of a grand Juiy. But, what^ 
ever force may be given to this argument, it 
remains true mat the grand jury is as valuable 
as ever in securing, in the language of Chief Ju9- 
Uee Shaw Qn the case of JonM v. sMins,^ QniJ » 
829). " individual citizens from an open and 
public accusation of crime, and from the trouble, 
expense, and anxiety of a public trial before a 
probable cause is establishea by the presentment 
and indictment of such a jury; ana in case of 
high offenses it is justly regiuded as one of the 
securities to the innocent against hasty, mali- 
cious and oppressive public prosecutions." 

It is never to be forgotten that in the con- 
struction of the lanfi:uage of the Constitution 
here relied on, as inofeed in all other instances 
where construction becomes necessary, we are 
to place ourselves as nearly as possible in the 
condition of the men who framed that instru- 
ment Undoubtedly the f ramers of this article 
had for a long time been absorbed in consider- 
ing the arbitrary encroachments of the Crown 
on the liberty of the subject, and were imbued 
with the common-law estimate of the value of 
the grand jury aspart of its system of criminal 
jurisprudence. Tnev, therefore, must be un- 
derstood to have usea the language which they 
did in declaring that no person ^ould be called 
to answer for any capital or otherwise infamous 
crime, except upon an indictment or present- 
ment of a grand jury, in the full sense of its 
necessity and of its value. We are of the opin- 
ion that an indictment found by a grand jury 
waa indispensable to the power of Uie court to 
[IS] ^ xbit petitioner for the crime with which he 
was dunged. The sentence of the court was 
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that he should be imprisoned in tlM peniten- 
tiary at Albany. Thecaseof Bxpmrte WHson^ 
114 U. S. 418 [29:89], and the 1^ one of 
Maekin v. U. 8. 117 U. S. 848 [29.-909L estab- 
lish the proposition that this pioeecooon was 
for an infamous crime within the meaning of 
the constitutional provision. 

It only remains to consider whether this 
change in the indictment deprived the court of 
the power of proceeding to try the petitioner 
and sentence nimtotbeimprisonmentprovided 
for in the statute. We have no diflSculty in 
holding that the indictment on which he waa 
tried was no indictment of a grand jury. The 
decisions which we have ali^uly referred to, 
aa well as sound prindple, requu*e us to hold 
that after the indictment was dianged it was no 
longer the indictment of the grand jury who 
presented it Any other doctrine would place 
the rights of the dtizen, which were intended 
to be protected by the constitutional provision, 
at the merc^ or control of the court or prose- 
cuting attorn^; for, if it be once held that 
chanffee can be made by the consent or the or- 
der ox the court in the body of the indictment 
as preaented by the grand jury, and the pris- 
oner can be called upon to answer to the indict- 
ment as thus changed, the restriction which the 
Constitution places upon the power of the court, 
in regard to the prerequisito of an indictment^ 
hi reality no longer exists. It is of no avail, 
under sudi circumstances, to say that the court 
still has jurisdiction of the person and of the 
crime; for, though it has possession of the pei^ 
son, and would have jurisdiction of the crime, 
if it were properly presented by indictment, the 
jurisdiction of the offense is gone, and the court 
has no right to proceed any further in the pro- 
ffress of the case for want of an indictment 
If there is nothing before the court which the 
prisoner, in the language of the Constitution, 
can be "hdd to answer," he is then entitied to 
be dischaiged so far aa the offense originally 
presented to the court by the indictment is con- 
cerned. The power of the court to proceed to 
try the {urisoner is aa much arrested as if the 
indictment had been diandssed or a noUe prtm- 
qui had been entered. There was nothing be- 
fore the court on which it could hear evidence 
or pronounce sentence. The case comes with- 
in the prindples laid down by this court in Ex 
parte Lange, 86 U. S. 18 Wall. 188 [21:872]; Ex 
parte Pttrh, 98 U. S. 18 [2S:19t]; Ex parte IFO- 
4971 [euprd], and other cases. 

These views dispoise with the necessity of 
examining into the questions argued before ua 
concerning the formation of the grand jury and 
its removal from place to place within the dis- 
trict 

We are ef opinion thai t^peiitdaner is entitled 
to the iorit <2f nabeas corpus, and iiieaeeording- 
lygranted. 
True oopj. Test: 

James H. HoKenney, Qerk, Sup. Court U. 8. 
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Origliiml IMton patent, and oontaln new nutt«i 
not contidDed or dtlnud Id tbe original. 

Tbe medflcatkoi and claim and cbawing* ot 
Ike oiiguial patent aie aa foUom: 

"'3o it known that I, E. W. Soott, of 



[No. 118.] 
Argiud ManA K, 17. DtciM Mareh 18, 18^. 

API^SAL from the Cinmit Court of tlie United 
Statea for the Eaatem District of Hlcliigen. 
O^don below, II Fed. Rep. BOl. BM&ne^ 

Tbs bistoiT and facts of the case appear In 
Qm oidnion c9 the court 

Memn. Charlaa 9. Hunt and Thtma» 8. 
Spragvt, for ajqwllants: 

A reiama In which the spedflcation containi 
new matter, or the claims are enlarged, le void. 

OiU T. WdU, 89 U. B. 22 Wall, 1 (33:699); 
Mrr V. IhiryM, 68 U. a 1 WaU. 581 (I7:6M); 
Com v. Brwun, 69 U. S. 3 Wall. 820 (17:817); 
MeMwrray v. MaUory, 111 U. 8. 97 (38:B«15; 
Torrent £ Arm* L. Oo. t. Bodgtm, 112 U. 8. 
«69 (28:842): Wood Paper Patent. 90 U. a SB 
Wall 666 ^:31); Poader Oo. v. Pmcdar Workt, 
fl8 U. S. 126 (26:77); Bali v. Langlet. 102 tJ. 8. 
12B ^8:104); Jamei y. OampbOt, 104 U. 8. 856 
<M:786); Beald r. Ri«, 104 U. 8. 787 (96:910). 

A reliaue witli expanded claims is lost when 
the ^plication for the relBue la made, as in 
Ibis case, more than five jtan afUr tbe date of 
tbe original letters patent. 

MiOa- T. Brat* Oo. 104 U. 8. 8CS0 (36:7SS); 
BaniB V. J«K>ntr, 105 U. S. 160 (26:1018); Jama 
T. OampbOl, tapra; Mahn \. Sdrwood, 113 V. 
6. 854 (36:665); Otemmttv. Odorleu EasattaUng 
«fe. Co. 100 U. 8. 641 (27:1060). 

If the proceedings to ponlsh tbe defendants, 
appellants, bad been in the name of the United 
Stales, to fine the defendants for the contemj ' 
tbej would bsve bad to pay the fine, and t 
case would not have been appealable; but bdng 
orden In tbe case they must come up with the 
case, on appetd after tbe final decree. 

Saga V. FimAer, 102 U. 8. 121 (26:96). 

Ur. a. P. Ftteb. for appellee. 



This i> a nit in eqnl^, tnnught In the Circuit 
Court of Ibe United Btates for tbe Eastern 
District of Mlchinn. tyy Anson Searls against 
Alva Woiden and John B. Worden, for the 
•licked Infringement of relasued letters patent 
No. 6400, granl^'l to Erastus W. ScoK and 
Anson Searls, Hay 6, 1878, for an " impi . . 
ment In whip sockets," on an application for 
reissue filed January 16, 1678, tbe original 
letters mlent. No. 70637, having been granted 
to E. W. Scott, November 6. 1867, on an ap- 
plicatioii filed August 23, 1867. One of the 
defenses set up in the answer U that the re- 



same, reference belDK hod to the BccompanyinK 
drawings, and to the letters of reference marked 
Uiereon. 

This inrentlon relatea to a new and Improved 
fastening applied to a wbtp socket In such a 
manner as to hold tbe whip firmlytherein, pre- 
vent it from moving or shaking laterally, and 
at the same time not interfere In the least with 
its ready loseitlon in the socket and ItB with- 
drawal Uierefrom. In the accompanying sheet 
of drawings. Figure 1 la a rertical central sec- 



tor such purpose. Cast iron, however, would 
probably be (be preferable matCTJal, The 
socket mar hare an opening, a, at its bottom, 
to admit of the escape of water, dust,, etc., and 
in the side of tbe socket there is an opening or 
slot, d, extending nearly its whole neleht or 
length. In this dot there Is secured afulcnun 
pin, b, a lever, B, which la Blig^itly curred, aa 
shown clearly in Fig. 1, the fulcrum pin being 
raUiei below the center ot the lever, and the 
latter provided with a projection, b', near ils 
fulcrum pin, which renders the lower part of 
tbe lever heavier than ila upper part, with its 
center of gravity at one sideof its falcrum piu. 
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to tbat the upper end of the lever will have a 
tendeix^ to move out from within the socket. 
•8 indi<^tted by the arrow 1. The lower end 
of the lever B Is so curved as to extend within 
the lower part of the socket at all times, and, 
when the socket is empty, no whip in it, the 
upper end of the lever 'mil be in tne slot a, if 
not out from it, so as not to form any obstnio- 
tion to the butt of the whip as it is shoved 
Into the socket; but when the butt of the whip 
reaches the lower part of the socket, it strikes 
the lower curved end of the lever B, and throws 
the upper end e of the same in contact with the 
butt (see Fig. 1), the weight of the whip keep- 
tig the upper end e of the lever in contact with 
the butt, and holding the whip steady in the 
socket In withdrawing the whip from the 
socket the upper end e of the lever moves freely 
outward from the butt as soon as the lower end 
of the lever is relieved of the weight of the 
whip. This simple device has been practically 
tested, and it operates well. There are no 
springs required, and no parts used which are 
nable to get out of repair, or become deranged 
so as to M inoperative. 

Having thus described my invention, I claim 
as new and desire to secure by letters patent: 

A whip socket provided with a fastening 
composed of a lever, arranged or applied sul^ 
stdntially as shown and described, to hold the 
whip steady or firm in its socket, as set forth." 

The specmcation and claims of the reissue 
are as follows, the drawings of the reissue being 
substantially the same as those of the original : 

••Be it known that I, ErastusW. Scott, of 
Wauregan, in the County of Windham, and 
State of Connecticut, have invented certain 
new and useful improvements in whip sockets, 
which are simple in construction, eifident in 
operation, and durable in use; and the improve- 
ments consist in the use of a lever witn the 
stationery or upright portion of the socket, and 
in the construction and combination of the 
parte, as hereinafter more fully described; and 
I do hereby declare that the following is a full, 
dear and exact description thereof, whidi will 
enable others skilled in Uie art to which it ap- 
pertains to make and use the same, reference 
oeing had to the accompanying drawing, with 
letters of reference manced' thereon, forming a 
part of this specification, in which Figure 1 is 
a central vettical section, taken on line xwot 
Fig. 2. of a socket embodying my invention, 
and Fig. 2 is an devation of the same. 

A represente a tubular socket provided with 
a suitable flange at the top, and me interior of 
the bottom part of the socket gradually de- 
creases in size, being constructed In a partial]^ 
cone form, as shown. The socket A is pro- 
vided with a suitable fastener for the purpose 
of securing the same to the carriage, ^e 
socket A is provided with a slot d, extending a 



manner as to move on ite pivot, for a purpose 
presently described. This lever B extends up- 
ward and downward from its pivot and in- 
clines or curves inward from the pivot to eadi 
end, so that each end of the lever, or a point 
near each end of the lever, forms a bearing 
point for the whip C when inserted in the 
socket, while the oppodte side of the whip 
stock C bean upon the socket A, as shown in 
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sufladent distance to 4idmit the lever B, whidi 

is suitably pivoted to the part A in lodi alentitled in the cause, imposing aflne of $1,182 



Fig. 1. The lever B is pivoted to the iockot A 
at a point inside of ite center of gravity, so that 
when the whip is removed the upper put of 
the lever automatically moves outwud, as in- 
dicated by the airow, leaving the top of the 
socket open for the reception m the whip. The 
same outward movement of the top of the 
lever would be caused by the butt of the whip 
when withdrawn from tne socket 

The operation is as follows: The whip C 
being removed from the socket, the upper part 
of the lever falls outward, as above descaribed, 
leaving the top of the socket open. The whip, 
then being again inserted in the socket, tet 
comes in contact with the lower inclined or 
curved part « of the lever B, and, as the whip 
passes down, the lower part e of the lever is 
pressed outward, which action brings the up- 
per part e inward until it is brought to bear 
firmly against the whip C, and thus holding 
the whip securdy between the lever and the 
opposite side of the socket A. Bv Uiis means 
a whip of any ordinary size may oe firmly and 
securely hela in position. 

Havinfi[ thus fully described tiie invention, 
what is daimed ana desired to be secured by 
letterspatent is: 

1. Tne combination of a stationary part of a 
whip socket and a lever, the lever bdng hinged 
or pivoted so that the lever bears against the 
whip at or near the ends of the lever, to hold 
the whip in position for the purpose set forth. 

2. The lever B, curved or inclined inward 
from its point of pivot, and used in connection 
with the stationary part A, substantially as and 
for the purpose specified. 

8. The lever B, pivoted at a point inside of 
ite center of gravity, so that when left free the 
upper part of the lever will fall outward, sub- 
stantiallyas and for the purpose set forth." 

The bill was filed in July, 1880. On the 
19th of July, 1880, a preliminary injunction 
was issued and served. In the answer, filed in 
September, 1880, it was set up that the defend- 
ante were making and selling whip sockete 
constructed under and in accordance with the 
specification and drawings of letters jwtent No. 
70075, owned by them, granted to Henry M. 
Curtis and Alva Worden, October 22, 1807, 
for an 'Improvement in self-adjusting whip- 
holder." After reidication and proo&, the 
case was heard, ana, on the 24th 01 February, 
1882, an interlocutory decree was made, de- 
daring that the reissue was valid and had been 
hifringed, and awarding a perpetual injunction 
and a reference as to profite and damages. On 
the 6th of March, 1888, an order was made, 
entitled in the cause, imposhig a fine of $250 
on the defendante, to be paid by them to the 
complainant, for a violation of the preliminary 
injunctton. This order was opened on the 
28tii of April, 1882, for a further hearing, and 
on the 9th of October, 1882, an order was made 



on the defendante for such violation, to be 
paid to the derk of the court, and by him to 
be paid over to the plaintiff for damages and 
coste, the defendante to stand committed until 
the same should be paid. 18 Fed. Rep. 716 
An impeal by the defendante from this ordet 
was aOowed, and an order was made that all 

Sroceedings to enforce the odlection of the fine 
e stoyed until the further order of the circuit 
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coart, on Hie f/Lriag of a spedfled bond, which 
bond waa giTen. On the report of & master on 
the lefereoM under the interlocutocr decree, a. 
flmtl decree waa entered that the plaintiSs re-' 
cover agahiat the defendants (^1,678.91 as 
profits and $886.40 coats. From tliia decree 
the defendanta have appealed. 

The spedflcation and claim and drawings of 
the CuTUB and Wordm patent are as follows: 

"Be it known that we, Henry U. Curtis and 
Alra Worden, of Tpailanti, in the Counlf of 
Washtenaw and State of Michigaii, nave in- 
Tented anew and useful machine for holding 
canlaCT whipa, which we denomiuate 'Curtis 
and Woiden^a Belf-AdJusUng Wbip-Bolder;' 
and we do bemhj' declare that the following Is 
a full, dear and exact description of the con- 
•trucaon and operation of the same, reference 
being had (o the annexed drawings, making a 
part of this apedflcalion, in which Fi^ruref Is 
a sectional view. Ftg. S Is a perspective view 
«f the whip iK^der comply ^<1 ready for 



the whip handle. 

The whip holder la formed of metal, cast or 
ptesaed to the desired shape, and is composed 
of tvro piecea odIt, Fig. 1 lepresenttnK one 
sectional half and the other secuonal half beinc 
formed exactly like it, with the exertion ot 
the loops A A, used for the purpose of attach- 
ing the same to the carriage seat or dashboard. 
Each section of the whip bolder is a cone 
shaped half cylinder, the cone belug reversed 
neartbebottoinoftbewhipholder.forminKesch 
half section bilged or barrel shaped, and oou- 
nected together at theUlge by an ear shaped 
hinge, B. on each half sec^on. the ears bemg 
connMted together by a rivet, forming the 
binge. The edge or face of each cylinder sec- 
tion is foROed 1^ an obtuse angle at the hinge, 
BO constructed tbat when the two sections are 
connected together at the binge B the whip 
bolder above the joints or hinge is open, and 



abut or doaed below from its own weight as In 
Fig %. When the whip is inserted the holder 
opena at the bottom, below the Joints or hinge. 



lop of the holder around the whip, thus clasp- 



at the top and closiag at the bottom, ao tluU 
the whip is readily detached. 
What we claim as our invention, and dedra 

to secure by leiters patent la: 

The sbape and construction of the whip 
holder, and the connectioa of tbe two sectional 
halves by hinges or joints, in such a manner as 
to hold the whip, when inserted, closely and 
firmly, by clasping tbe some at the top and bot- 
tom of the holder at the same time, me holder 
being formed of metel. cost or pressed into 
proper shape, substantially as and for the pur- 
pose set forth and described." 

The circuit court, in deciding the case (11 
Fed. Rep. 601. aod 31 OS. Gaz. 1055], said; "A 
glance at the drawings and spedflcations will 
show that tbe pstentr' (the otlginal and the re- 
issue) "are for the same invention; viz., a whip I'^l 
socket arranged with a lever swung uponacen- 
tral pivot, and operating so as to admit tbe 
whip without dimculty, and hold it Srmly In 
position, and at the same time not preventing 
its easy withdrswal. So far from there being 
any attempt in the reissue to expand tbe claim 
of the onKinal patent, and embrace devices 
which might have come Into use since the orig- 
inal patenl was granted, its purpose was evident- 
ly only to make that detlmte which had before 
been obscum, and to set forth in more precise 
and accurate terms the details of the invention. 
I regard tbe reissue in Ibis case as a perfectly 
legilunate use of the privileges conferred by the 
Act upon that suhjecL" 

As we are ot opinion that the defendant!' 
whip socket did not Infringe the claim of the 
origmol Scott patent, and that thereliieue waa, 
in Its daims, an uulawfulexpansion of the orig- 
inal, designed to cover the defendants' stnict- 
ore, it Is not necessary to consider any otbs 
~Ute^ of defense. 



patent were before tbe Patent OlQce at the same 
time. The application fortheScott palentwas 
filed August 23. 1667. It was issued Novem- 
ber 5, 18RT. The Curtis and Worden patent 
was issued October 23, 1867. The date it waa 
applied for is not shown. Although the date 
CD the Scott invention may be earlier than that 
of the Curtis and Worden invention, each pa- 
tent was evidently granted for tbe spedfic ap- 
pHJstus covered by its claim. There was no 
conflict or interference between them, and no 
interference between their claims was declared. 
Their claims, aa granted, placed ^de by aide, 
were as follows: 
OurMiond Wortltn. 
lape and «on- 

s 1 

Joints, tn 



as to hold the whip, when 
Inserted, closely and 
Brmlf, by claapliir tbe 
■ame at tbe top and bot- 
' ilder at the 



A whip •o^ntpro- 



whlp 
wlt& 



oompoaed of » levcor. ar- 
ranged or applied aub- 
slanttall; as shown and 
dennlbed. to hold tbe 
vbip cteadr or flrm tails 
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ttme, the holder be- 

fonned of metals 

or pressed Into prop- 
er duM>e, fubstaDtiAUj 
at and for the purpose 
Mt forth and described.** 

The spedficatioD of the original Boott patent 
«tated the Invention to be "a new and improyed 
fastening applied to a whip socket." The 
socket S described as a oomplete whip socket, 
complete Id itself without the fastening, and 
baying in its side an opening or slot, extending 
nearly its whole height or length, in which slot 
Is inserted a leyer. The claim is for ** a whip 
socket," that is, a oomplete whip socket, "pro- 
vided with a fastening composea of a lever, ar- 
ranged or applied substantially as shown and 
described," that is, inserted in the slot in the 
socket The defendants' structure consists 
onl V of two sectional halves, each like the other, 
ADd each a cone shaped half cjlii^^f <^d 
bilged, with an ear shapd hinge on each half 
section, a rivet connecting the two forming the 
hinjge. This arrangement does not infringe the 
claim of the Scott original patent. It is not a 
complete whip socket proviaed with a lever ar- 
ranged or applied substantially as in Scotfs ap- 
paratus, that is, pivoted in a slot in the socket 
It is true that the result in each arrangement is 
to hold the whip steady or firm in a socket, but 
the mechanisms are different. 

That the specification and claims of the reis- 
sue were designedly so worded as to cover a 
structure which the claim of the original patent 
would not cover is manifest. Thus, the origi- 
nal specification says that the invention relates 
to a ' 'fastening applied to a whip socket in such 
a manner as to hold the whip nrmly therein." 
This means Uiat you have a complete whip 
socket and you apply a fastening to it, which 
fastening is so arranged as to hold the whip 
1 24 ] firmly in the socket in which the whip is placed. 
The description in the original spedncation 
describes a complete whip socket with an open- 
ing or slot in the side of the socket, eztenaing 
nearly its whole height or length, with a fasten- 
ing lever secured in the slot by a fulcrum pin 
rather below the center of the lever, the lever 
having near the fulcrum pin a weighting projec- 
tion, a. The reissued specificauon savs that 
the "improvements consist in the use of a lever 
with the stationary or upright portion of the 
socket" The socket Is referred to as if it had 
a part which is not stationary. The first and 
second claims carry out the same idea, by mak- 
ing the "stationary part" of the socket an de- 
ment in each of those claims. The defendants' 
holder is not a oomplete holder with its station- 
ary part alone, and without its movable part, 
while the plaintiff's is. Moreover, all mention 
of the weighting projoction b' is omitted in the 
reissued spedfication. The design manifest in 
it is to cover such a structure as that of the de- 
fendants, and the evidence tends to the condu- 
sion that that was the object of obtidning the 
reissue. The description and claim of the orig- 
inal specification were entirely adequate to cover 
the Scott device. No inadvertence, accident or 
mistake is shown. 

The rdssue Is sought to be sustained, by the 
counsel for the appellee, on tiie ground that the 
invention described in each of the two spedfi- 
cations Is "the combination with a whip socket 
of a lever which operates to hold the whip 
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finnlv therein and prevent it from moving or 
shakmff laterally." Even if such ackim would 
be valla, It is not the claim made in the original 
patent And even if it were the claim made 
by that patent, the reissue purports to claim, 
not a combination of a whip socket and a lever, 
but the combination of the stationary part of a 
whip socket and a lever. 

We are, therefore, of opinion that this leis* 
sued patent is invalid. 

The appellants ask for a review and reversal 
of the orders imposing fines for a violation of 
the preliminary injunction. The appellee con- 
tencb that this OQurt cannot review Uie action 
of the circuit court in punishing a contempt 
committed by a violation of such iniunction, 
(1) because the proceedings were cruninal in 
thdr character; (2) because the action of the 
circuit court is, by section 725 of the Bevised 
Statutes, expressly made discretionary 

All the proceedings which resulted in the im- 
position of the fines were taken and entitiedin 
the suit. The order of March 6, 1882, is entitled 
in the suit, and adjudges "that the said defend- 
ants are guilty of the contempt charged a^nst 
them for a violation of the injunction issued in 
this cause, and that said defendants, Alva Wor- 
den and John S. Worden, pay to said complain- 
ant, Anson Searls, the sum oi two hundred and 
fifty dollars, as a fine for said violation, to- 
gether with costs of said proceedings, to be 
taxed, and that aaid defendants stand commit- 
ted untfl the same is paid." The order of Oc- 
tober 9, 1882. is entitled in the suit and orders 
"that said defendants, Alva Worden and John 
S. Worden, do pay a fine of deven hundred 
and dghtV'two dollars to the clerk of this court 
to be paid over by sdd derk to complainant 
for damages and costs, and that sdd defendants 
do stand committed until the same is paid." 
It appears that the #1,182 was made up of 
$682, the profits of the defendants on 62 noss 
of whip sockets sold, and $500, expenses (3 the 
plaintiff in the contempt proceedings. 

We have jurisdiction to review the final de- 
cree in the suit and all interlocutory decrees 
and orders. These fines were directed to be 
paid to the plaintiff. We sajr nothing as to the 
lawfulness or propriety of this direction. But 
the fines were, in fact measured by the dam- 
ages the plaintiff had sustdned and the expenses 
he had incurred. They were inddents of his 
claims in the suit His right to them was, if 
it existed at all, founded on his right to the in- 
junction, and that was foimded on the validity 
of his patent The case differs, therefore, from 
that of Bse parte Eeameff, 20 U. S. 7 Wheat 89 
[5:891]. That was an application t6 this court 
for a writ of Tiahecu corpus where a person was 
imprisoned by the Circuit Court of the District 
of Columbia, for a contempt in refudns, as a 
witness, to answer a question on the trial of an 
indictment The application was denied, on the 
ground that this court had no appellate juris- 
diction in a criminal case. 

So, the fact in the present case (that though 
the proceedings were nominally those of con- 
tempt, they were really proceedings to award 
damages to the plaintuf , and to reimburse to 
him lus expenses) distinguishes the case from 
that of Nm Orleam v. SuamMp Go. 87 XT. 8. 
20 WaU. 887 [22:854]. There, In a suH in 
equity, a Circuit Court of the United States 
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Impoaad a fine od % dsfendant for obtaining, 
doling Ihe pendency of the suit, from a atate 
eooit, an fnjuncdon agolntt the plaiatUb. a* to 
a mattar within thsacopeof the litigation. On 
appeal from the final decree. It waa aoo^t to 
nview the order Impoaing the fine, but this 
eoQit Mid that the fine was beyond fta Jmiadlo- 
tlon, and added: "Oontempt of court li a ne- 
dflc crhnfaial oflenia. The imposition of the 
fine was a Judgment In a criminal case. I^iat 
part of the decree is aadlstinct from the reddue 
aait it werea Judgment upon an Indlctmentfor 
wrjarj oommlttea in a depoaltloo read at the 
neanng. This court can take cognizance of a 
criminal case 0BI7 upon a cerdflcate of dlTislon 
to opinion." 

Section 7SS of the Rerlaed StatntcH proTidee 
that the courts of the Ualtad States shall have 
power to punish, "by fine or Imprisonment, at 
the discretion of the court, contempts of their 
anlhorit7," provided that such power " shall 
not be coustnied to extend to tay caaes except 
• • • the disobedience by • " • any 
party. Juror, witjMsa, or other person, to any 
lawful writ, process, order, rule, decree, or com- 
mand of the said cewts." Ws do not think 
this prorWon makes the action of the drcnit 
court In this case mA a matter of dlscntlon 
that the orders Impodng the flnee are net re- 
Tlewable. They wen, to all Intents and pur- 
poees, onlerB in the course of the canae, based 
on the qusstlous inrt^ved aa to the l^al rights 
of the parttaa. 

Aldwugh the court bad Juriadlction of the 
iutt and of the parties, the order for the jae- 
Kminaryiujunction was unwarranted aaamat. 
ter of law, and the orders ImposiDg the flnea 
mart, ao far aa (hey have not been executed, be 
bdd, under the special drcnmstances of this 
caae, to be reviewable bj this court, under the 
Sjppeal from the llaal decree. The result is 
that they camot be uphdd. 

ThiMtadtermttf th»Ohv¥it (bwt, and Ou 
«rdm tfJfynA «. JSSt, and OelOtr 0, 18St, 
an rtntnad, and tlu earn it runandtd to that 
WNTt WA a dhtettm to dimim Ma MB, ttitA 
toM.hutvMmtt pr^fvdtettoUitpoaeTaitdrigia 
^VmOttwH Oovrttt mmiAtluvnttmpln- 
ftrrtdtointhomtrdtn.^g a pnptr proeeHtnf. 

The prelliDlDary loJunctloB was In force on- 
to est arfde. Bee B» mOet. 8> U. S. » Wall. 
m [83:8191. 

Tratoopr- mat: 

JsBMS H. McKwuiay. a*Aenp.OtMirt>U.B. 



[07! KBBOKAHTB MUTUAL HreUHANOB 
COMPAirr, Ajipt., 

SEOSOE D. ALLEN. 

ISXaCMASTS MrrUAL INSURANCE 
COMPANY, .dflpt, 

V. 

SILAS WEEKa 
flee R. a BepoTter^ ed. tMU 



AWMTBUM — 4^ I 

-Gvlf cfMM» 



to naitffatt AOanlte 



a aHsw Orieua riitp "Ho m 



[Noi. 77, 78.] 

Argtud MarA J7. a, lSg7. DeeUtd MarAU, 

1887. 

APPEALS from the Cfacalt Court of the 
United BUtee Cor the Eastem District of 
Lonlaiaiia. Opfailon below, 10 Fed. Rep. 918. 
Afflrvwd^ 

The history and beta of the caaet ai^Kw fn. 
the opinion of the court 



Homor a 

pellant: 

A mere reference to the map will show that 
no pan of the Oulf of Mexico Is between En- 
rope and America. The most southern point 
of Europe Is In about 86* north latitude; ttw 
most nortbeni of tbe Ghilf of Mexico Is In. 
about 80*. 

"Hie mooMOt therefore Tbe Orient entered 
(he Oulf cS Mexico, the polk? aued on was- 
forfeited; the waiver of tua fonslture must of 
ooune be vohintary and with knowledga 

L. R 9 Eng. A I. Appeals, 48, IM^iaeg t. 
R. S„ quoted and apprond; Beniteeke v. Int. 
Co. lOS n. S. 86S Cw:M(l>; -V-w -BiMm BUatu 

SauMMC - " 
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10 Mia Oo. V. aantrttu Su. Ce. 7 Fed. Rep. 
'1 Uhdt V. WaiUrt, 8 Camp. 16; Bcbertton 



As T^ards this queatlon 
«onits have ever coiwbiied such clauses strictly, 
and in favor of the Insurera as against tlie aa- 
mad, f or the reastm that the insoter baa a tt^ 
toapedfy wltatrlAshetakas,Biid that Qieaa- 
snred has no right to attempt to impose upob 
him a diftcrent one, no matter whether the liik 
be really either Incraased or dlinlniBhed. 

Pianon v. Ootmntratal JJnitm Amur. Cb. L 
R 8 0. P. He; atnmt v. Qmmtretal Mia. 
Int. Q>. M N. T. 807; Burgm T. Bfuitattf 
Marine Int. Q>. IM Mass. 70. 

All the American authoritlea concur thai lu^ 



n their power to- 

Boait V. FWfJIe Mvt. Int. Co. 7 Allen. £»;. 
Oisapd V. Now Sngland Marint Int. Cb. BS U. 
a 8 PeL 081 (8: lORB); Jmm v. ffomt Int. Co, 
82 Conn, ti; IkMnaOvt. Mwt^anU In*. Go. 
28 La. Ann. MO; BmdUt v. Marftandlnt. Oa. 
87 U. S. W Pet. »T». WSffl: 1134, 1184), ; '^ 



. IFMmiiM. a>. 9 Re*. (La.) 4S7. 

J. a. BMkwIth. for OeorgeD. lUn^ 



^taim. Blahwd H. BrowBtt, (Osriw &. 168] 
Slngltlim and 0. B. Banmtm, tor BUM Weefcv 
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Mr. 0hitfJu9t%c$ Waiiie ddiyered the opin- 
ion of ^e oonrt: 

These appeals p re s e nt the same craestions, 
tnd may be conndered together. The suits 
were brought on two poUdes of insurance, one 
insoring iSt interest of George D. Allen and 
the other that of Silas WeeEs, in the ship 
Orient, from April 15, 1882. to April 15, 1888, 
**\o navigate the Atlantio Ocean between Eu- 
rope and America, and to be cohered in port 
and at sea." At the time the policy was issued 
the ship was on the Atlantic Ocean, bound on 
a voyage from Liverpool, En^^d, to New Or- 
leans, Louisiana, laaen with agcoieral cargo. 
The Company knew of this when it executed 
and deUv^ed the poUcy, and insured the vessel, 
lost or not lost. iTew Orleans was the home 
po^ of tlie ship, and there the home office of 
Uie Company was situated. All parties knew 
that the ship wassailing to and from that port. 
Hie policy also contained this clause: 

"Warranted by the assured not to use port or 
ports in Bastem Mexico, Texas, nor Yucatan, 
nor anchorage thereof, during the continuance 
of this insmrance, nor pcHls in West India 
Islands between July 15 and Octob^ 15; nor 
on the northeast coast of Great Britain 

rond the Thames, nor ports on the continent 
of 'Europe, north of Antwerp, between Novem- 
ber 1 and Mflurch 1." 

This warranty is part of the printed portion 
of the policy, but the portion oescribing what 
the insurance covered is in writing. 

The ship s^ved safely in New Orleans on 
her voyage from Liverpool, and, after unload- 
ing, pro^eded to Ship Ishmd, where she took 
on a cargo of timber for LiveTxx)ol, and whfle 
on her voyage to that port she was struck by a 

Srdone about one hundred mOes out in the 
ulf of Mexico and wrecked. 

The first question presented by the appel- 
lants is whether the insurance covered the snip 
while in the Gulf qf Mexico. This depends on 
the meaning of the language of the policy, con- 
strued in the light of Uie circumstances which 
surrounded the parties at the time of its execu- 
tion. The evident purpose was to insure a New 
Orleans ship engaged in the Atlantic trade be- 
tween Europe ana America for a year, both at 
sea and in port At the time the insurance was 
effected she was on a voyage between Liver- 
pool and New Orleans, ana all parties knew 
that the business in which she was engaged took 
her in and out of the last named port. That 
was her home port, and that was where ^e In- 
surance Company had its own office. That the 
navigation of the Gulf was oontemplsted dur- 
ing ue life of the policy is shown bv the fact 
that certain of its ports were excluded from the 
risks the Company assumed. This fairly im- 
plies that all others might be used, and as the 
ship was to be insured all the time during the 
year if she. was employed in navigating the 
Atlantic between Europe and America, whether 
at sea or in port, it is evident the parties in- 
tended to cover her bv the police while sailing 
from port to port in that general trade. New 
Orleans is a lading American port in that trade. 
To get to and from it ships must navigate the 
Gulf of Mexico. 

No one can doubt that the policy would 
cover at all times during the year a voyage to 
all the ports of Great Britoin except those north- 

121 U. S, 



east of the Thames, and|toaIl ports on the Con- 
tinent of Europe north of the Mediterranean as 
far as Antwerp, and elsewhere on the northern 
coast between March and November. Yet in 
doing so the ship would have to sail in waters 
other than those of the Atlantic Ocean. Taking 
the whole policy together, we cannot doubt it 
was the intention oi the Company to cover the 
ship while engaged in the Atlantic trade be- 
tween ports in fmrope and America other than 
those specially warranted against. Whether 
this would include ports east of Gibraltar it is 
unnecessary now to decide. 

It is true that if there is a conflict between 
the written words of a policy and those thatare 
printed, the writing will prevail, but, if ix)ssi- 
Dle, the writing and the print are to be con- 
strued so that both can stand. Here we thhik 
it clear that the written clauses, when construed 
in connection with those thatave in print, have 
the effect of describing the trade in which the 
vessel was to be employed rather than confining 
her navigation exclusively to the waters of the 
Atlantic Ocean. If it were otherwise, while 
the ship would be insured in port and on the 
ocean, she would be uninsured while perform- 
ing that part of her voyage from the ocean to 
the port andfrom the port to the ocean. Such 
a ooiidition of things will never be presumed in 
the absence of the most convincing piodf to the 
ooiitraiT. 

We have no hesitation in deciding that the 
insurance covered the ship at tha time of her 

This dirooses of aD ^equestiotts which arise 
on the flnmng of Am^. 

The principal controversy in the case was as 
to the seaworthiness of the vessel. The9 oooit 
has found as a fact th^t she was seaworthy 
when she left Liverpool on the voyage during 
which the policies were issued, aaia also when 
she sailed from Ship Island on the voyage in 
which she vras lost To these questions the 
testimony was largely directed, and it was to 
some extent conflicting. At the trial the court 
was asked to find as follows: 

"The ship Orient, prior to her departure on 
her last voyage, on Ist August, 1882, was run 
aground on Smp Island Bar, where she remained 
for ^ree days and two nights in bad and squally 
weather, 'rolling and pounding heavllv,^ ana 
whfle on the btf , and after cominff off, drew 
and continue^ to draw four inches ot water per 
hour unto the final wrecSc, and that when she 
vras thrown upon her beam ends by the force 
of the storm sne was prevented from rightinc 
hersetf by the largo amount of water which 
had leaked into her hold; and hence the cutting 
away ef her masts was of no avafl, and the said 
leak was the direct cause of her loss, and she 
was unseaworthy when she started on her last 
voyage;** and "that when the riiip Orient was 
haulra off the bar at Ship Island where she had 
been aground as aforesaid, she leaked four 
inches of water per hour, and said leak did not 
diminish from said time, 8d August, 1883, until 
5th 8q>tember, 1882, when she went to sea on 
her \uX voyage, nor untfl she was finally 
wrecked, and Mid leak could have been discov- 
ered only by unloading said vessel and taking 
her to New Orleans and putting her in the dry 
dock, which was not done; and no other pre- 
caution was taken to ascertain whether add vea 

841) 



I70J 



[Tl] 



«7-78 



BUFBEMB Ck>UBT OF Tm UmITBD StATBB. 



Oct. Tbbm. 



py«l 



«el was inlurod by haying been aground, or to 
ascertain the leak or leaks, save by a cursory ex- 
amhiation of her bottom by a diver, without 
taking her out of the water;" and "that the 
ship Orient was knowingly sent to sea by the 
assured in an unseawortby state and in an unfit 
condition.which necessarily increased the dan- 
ger which led to her loss. 

This was refused, and an exception taken. 
To present the question of the propriety of that 
refiual to this court, a bll] of exceptions was 
prepared, containing the entire evidence in the 
cause, which was ngned by the circuit Judge 
with the remark that "this bill is claimed Jby 
the respondent under the authority of The 
Franeii Wright, 106 U. 8. 881 [26: 1100], con- 
sidering which case the court does not feel at 
liberty to deny the bilL 

In the case of The Franeii Wright, it was 
ruled, p. 887 [1101], and, as we are satisfied, 
correctly, "that if the circuit court neglects or 
refuses, on request, to make a finding one way 
or the other, on a question of fact material to 
the determination of the cause, when evidence 
has been adduced on the subject, an exception 
to such refusal, taken in time and properly pre- 
sented by a bin of exceptions, may be con- 
sidered here on appeal. 8o, too, if the court, 
against remonstrance, finds a materia] fact 
which is not supported by any evidence what- 
ever, and an exception ts taken, a bill of ex- 
ceptions may be used to bring up for review 
the ruling in that particular. In the one case, 
a refusal to find would be equivalent to a ruling 
that the fact was immaterial; and in the other, 
that there was some evidence to prove what is 
found, when in truth there was none. " * 'But," 
it was added, "this rule does not apply to mere 
incidental facts which only amount to evidence 
bearing on the ultimate facts of the case. Ques- 
tions oepending on the weight of evidence are, 
under the law as it now stands, to be conclu- 
sively settled below; and the fact in respect to 
which such an exception may be taken must 
be one of the material and ultimate facts on 
which the correct determination of the cause 
depends." 

In the present case, the ultimate fact to be 
proved was the seaworthiness of the vesscd. 
That ultimate fact has been found. What the 
Company wanted to have incorporated in the 
findings were the "mere incidental facts" which 
only amounted to evidence from which the 
material fact of seaworthiness or unseaworthi- 
ness was to be ascertained. This was properly 
refused. 

Another bill of exceptions was taken, because 
the court made the following findings, when 
there was no evidence whatever to support 
them: 

"Fourth. That when said risk was taken by 
the said defendant and said policy executed 
and delivered, the said ship Orient was on the 
Atlantic Ocean, bound on a voyage from the 
Port of Liverpool to the Port of *Kew Orleans, 
in the United States, laden with a general cargo; 
that the defendant at the time of the execution 
and delivery of the policy of insurance was 
well aware of the fact, and had notice and 
knowledge that the said vessel was prosecuting 
said voyage,bound to the Port of New Orleans, 
and insured the vessel, lost or not lost 

'Tifth. That the Port of New Orleans was 
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the home port of the wM Orient and was the 
domicO of the underwriting Company; and 
that all parties knew that the ship was sailing 
to and from that port, and when the policy 
sued on was issued it was the intention of the 
assured and the underwriters that the said pol- 
icy was to cover risks while said ship was nav- 
ij^idng the Oulf of Mexico, except excluded 
ports. 

"Twenty-first That at the time said ship 
Orient was wrecked and destroyed she was 
under the protection of said policy of insurance, 
and was lost and wrecked by a peril of the sea 
insured against" 

8o far m>m there being no evidence to sup- 
port these findings, the record is full of facts 
from which the conclusions notched by the 
court might be drawn. The apparent purpose 
of counsel in preparing the bifis of exceptJons 
was to have the whole case retried here on all 
the evidence. That this cannot be done, since 
the Act of 1875, has long been settled. The 
Ahbottrford, 98 U. 8. 440 [25: 1681; The Ben^ 
factor, 102 U. 8. 214 [26: 157]; Tfie Adriatic, 
108 U. 8. 780 £26: 6051; 77ie Annie LindOey. 
104 U. 8. 187 P6: 7171. 

The case as tried below is reported as Baker 
V. Merchanti Mut, Ine, Co, 16 Fed. Rep. 916, 
where the discussion upon the effect of tne evi- 
dence will be found 

It only reoAins w consider an application 
which has been made in this court for leave to 
amend the p^eadinss and introduce new testi* 
mony. At an early day in the present term 
leave was firanted the appellants on their motion 
to take additional testimony. Under this leave 
depositions have been taken which are now on 
file. Their purpose is to show an over insur- 
ance by the owners of the vessel on the cargo, 
which was also owned by them in whole or 
in part The pleadings, as they stood in the 
court below, present no issue to which such 
testimony is applicable; and the appellants now 
ask leave to amend their answers so as to let 
it in. 

Without determining whether, since the Act 
of February 16. 1875. 'to fadlitate the dispo- 
sition of cases in the supreme court, and for 
other purposes, ch. 77, 18 Stat at L. 815, new 
testimony can, under any circumstances, be 
taken after an appeal in admiralty to this court, 
or amendments to the pleadings allowed, and, 
if so, what would be the proper practice to give 
effect to an application for that purpose, we 
deny this motion. An over insurance of the 
cargo is not a breach of a warranty t^ the 
owner of the vessel not to insure his interest in 
the ve^el beyond a certain amount, and the 
new testimony, standing by itself, fails to make 
out such a case of over insurance on the cargo 
as would tend to establish a fraudulent loss 
of ihe vessel. The over insuranoe of the carso, 
if any there was, mw out of an insurance by 
Barings Brothers ft Co., in London, for their 
protection as acceptors of drafts drawn by the 
captain on them to meet disbursements in the 
purchase of the timber which composed the 
cargo; at least that is the fair inference from 
the testimony. 

l%e decree in each qf the eaeee ie c^ffirmtd, 

TnieoopT. Test: 
James fi. MoKenaey, Gtork, Sup. Court CT. 8L 
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THOMAS DOLAN, Appk, 

V, 

ABRAHAM G. JENNINGS m al. 

(See a a Beporter*B ed.»«^ 

Detign patenti—it^fHnffement^ practice — qf' 
firmanee toithout opinion. 

This court affirms wlthoutan opinion, the decrees 
«f the court below, granting relief for the infringe- 
ment of dedgn patents Nos. 10686 and 10148 on com- 
parison of the manwftifftared artkde with the de- 
signs of the patents 

[Noe. 163, 158.1 
Argued March B J, 1S87, Decided March $8,1387. 

APPEALS from the Circuit Court of the 
United States for the Southern District of 
New York. Affimaed. 

The bills in these cases were filed by the ap- 
pellees to recover dama^ses for the infringe- 
ment of design patents Nos. 10888 and 10448, 
for designs for lace fabrics. 

The answer denies the infringement, and 
flets up yarious defenses to both patents. In 
taking proofs for final hearing, the counsel for 
the defendants being present, the plalntilbput 
in cTidence the two patents and alignments to 
the plaintiffs and a nubia. The counsel for 
the defendants admitted, on the record of 
proofs, that the said nubia was purchased from 
the defendantsprior to the commencement of 
these suits. The plaintiffs then rested their 
case. The defendants took no testimony. The 
plaintiffs introduced no witness to show the 
identity of design between what was found in 
said nubia and in the plaintiffs' patent The 
defendants contend that it is not sufiSdent for 
the plaintiffs to show merely the sale of the 
nubia by the defendants, and to leave the 
court to inspect the nubia and compare it witi^ 
the patents, out that the plaintiff s must produce 
« witness to testify to identi^ of dedgn. But 
<he court held unaer the authoriu^ of Ocrham 
Mfa. Oo. V. WhiU, 81 U. S. 14 Wall 511 (20: 
781), that the true test of identity of design is 
eameness of appearance; in other words, same- 
ness of effect upon the eye; thAtit is not neces- 
sary that the appearance should be the same to 
theeyeof anenert, and that the test is the ^e 
of an ordinary obseryer— the eyes of men gen- 
erally—of obeeryers of ordinary acuteness, 
brindng to the examination of the article upon 
which the design has been placed that degree 
of obeeryation, which men of ordinary intelli- 
gence ffiye. The court further held that, in 
view ox this test or identity and of the simple 
character of designs in the present case, and of 
the absence of any testimony on the part of the 
•defendants, the absence of testimony as to 
identity did not make it improper for the court 
to compare the defendants' nuoia with the pat- 
ents as to design and to determine the ouestion 
of identity from such comparison. On such 
•comparison it was found that the defendants' 
121 0. S. U. S.. Book 80. 



nubia infringes both of the patents, and decreet 
were enterea accordingly. 

Mr. John R. Bennaitt for appellants. 

Mr. Arthur t^ Briesen* for appellees. 

Mr. Ohi^Juitiee Walte announced the af- 
firmance of tiie decree below with costs and in* 
terest. 

No opinion. 



UNITBD STATES, Appt.. 

e. 

JOHN PAUL JONES, Admr. of Geobgb 
McDoxTGAUi, Deceased. 

(See 8. 0. as *^U. S.«. JfeD** Admr.,'** Reporter's ed. 

SS-Utt. 

Claim, ariiinff on contract with an Indian 
agent, for catHefumiehed—ths United Statue,* 
not tegaUv liable-statute — treatiee—aUowanm 
cfdaimby Congrea, not a recognition ofeim- 
uardaimB, 

1. There is no prlnolple of law that would justify 
a court in treating toe allowanoe of paritoular 
claims by Ooxisrefls as a recognition by the Goyem- 
ment or Its liability, upon other demands of like 
character in tiie hands of claimants. 

S. The af[reemeDt of April ft, ISBSL between Georse 
MoDougaU and O. M. woaeooraft, an agent and 
commissioner of the United States to negotiate 
treaties with the Indians «>f Calif omltL for cattle 
delivered by the former for the use of the IndianiL 
imposed no legal obligation upon the United 
States. 

8. By the Act of June 80, 1881, Oo ngi ess did not 
invest the President, the head of the department, 
nor any officer of the Government, with unre- 
stricted authority in the making of treaties with 
the Indians, nor in regulating Intercourse with 
them ; to purchase merchandise for them« nor to 
make paymenti of money or goods to them. 

[No. 1024.1 
Bubmitted Jan. 7, 1887. Leaded Mar, $8, 1887. 

APPEAL from the Ck)urt of Claims. ltd- 
vereed. 
The history and facts of the case sufflcicntly 
appear in the opinion of the court 

Meeere. A. H* Ckurliuid, Atty-Oen.. and 
Heber J. Bfltay* Aetiit. Atty., for appellant. 
Meeere. Jarnee W. D«nwer and John 
Paul Jones* for appellee. 

Mr. Juitice Harlan delivered the opinion 
of the court: 

The only question discussed by counsel is as 
to the liability of the United States, under the 
written agreement between McDougall and 
WozencnSt of April 5, 1852, for the cattle de- 
livered \fj the former. The argument in sup- 
port of the Judgment bdow proceeds mainly, 
u not altogether, upon the ground that the 
allowance vtj special Acts of Congress of claims 
similar to the one here in suit, m connection 
with the failure or refusal of the proper officers 
to prosecute i^peals from Judgments in the 
court of claims against the united States upon 
contracts like the one in suit, constitute a suf- 
ficient basis, in law, for a recovery in this case. 

Tracing the history of the claims referred to, 
we find that, by an Act approved July 29, 1854, 
the Secretary of the Treasniry was directed, out 
of any money not otherwise appropriated, to 
pay to John C. Fremont the sum of $188,825, 
with interest at the rate of 10 per cent per an- 
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man from Jane 1, 1858, "in full of his account 
for beef deliyered to Commissioner Barbour 
for the use of tiie Indians of California in 1851 
and 1852." 10 Stat, at L. 804. 

In Eende^s Oase the court of claims deliv- 
ered an opinion, which was transmitted to 
Coneress February 2, 1850. H. li. d5th Cong. 
2d Seas. R C. Cls. No. 189. It is immaterial 
to the present inquiry that that court had no 
power at that time to riye a judgment for 
money against the Unitcof States; for, if it had 
been then invested with all the jurisdiction it 
now has, the (Government would have suc- 
ceeded. Its conclusion, upon the whole case, 
was that "the United States are not legally lia- 
ble upon the contract claimed upon, because it 
was not made by their authoritv." At the 
same time the coiurt disposed of McDougaIVs 
case — ^involving the identioEd claim presented 
I ® ' ] in this case — and held, upon the crounds stated 
in Hensle/s suit, that the United States came 
under no legal liability to McDougall by rea- 
son of his agreement with Wozeucraft, or of 
anything done under it. Congress, nevertheless, 
made provision, by special Act of June 9, 1860, 
to pay Hensley's claim (12 Stat, at L. 847), but 
failed; or refused to make an appmpriation to 
pay McDougaU. 

Norris fdso sued upon a similar contract; 
but, for the reasons given in Sefuleu*8 Caie, his 
claim was also rejected. Congress, however, 
by Joint Resolution of June 22, 1866, referred 
dat claim back to the court of claims "for ex- 
amination and {UUnoance/* and directed "that 
in fixing the amount to oe paid the claimant, 
the rule sbaU be the actual value of the supplies 
furnished at the times and places of deliv^, 
of which due proof shall beioade by the claim- 
ant.** 14 Stat, at L. 608. In obedience to that 
resolution, and not because of any change of 
opinion in the court as to the legal rights of 
Morris under his written agreement with 
Wozcncraft, the court of claims gave judg- 
ment against the United States, at its Decem- 
ber Term, 1866, for $69,900. Mrrii v. U. 8. 2 
Ct CI. 155. 

Subsequently, hi Fremont ▼. U. 6. 2 Ct. CI. 
462, judgment was given against the United 
States upon one of tms class of claims. Tliat 
judgment did not proceed upon the ground 
that the claimant was entitled to recover if the 
case stood on the contract there in question — 
a contract similar to McDougaH's— but upon 
the ground that the foregoing Acts of Congress 
constituted a clear and distinct legislative rec- 
ognition of the obligation of the United States 
to pav the fair value of the subsistence fur- 
nished for the Indifms. as well under the con- 
tracts with Fremont, Henslcy and Norris, as 
under similar contracts with other parties. 
This decision was foUowed in F^wnont v. U. 
A 4 Ct CI. 252. Finally, in Belt v, V. 8. 15 
Ct. CI. 106, upon a review of the circumstances 
connected witn this class of claims, the court 
below adjudged that the United States were in 
law liable for the value of the subsistence fur- 
nished to Indians in California under the agree- 
ment there in suit, and which was similar to 
|Q8] the one of April 5, 1852, with McDougdl. In 
none of the cases,, in which judgments were 
rendered against the United States, were ap- 
peals prosecuted to this court. 

The judgment in the present case was not 



accompanied by an opinion of tiie court below^ 
for the reason perhaps, that the claim of Me^ 
Dougall's administrator is covered by the de 
cision in Beli'e Case, After a careful examina- 
tion of the opinion in the latter case we are 
imable to find any solid cround upon which to 
hold the United States legally liable upon the 
agreement between Wozcncraft and McDoug- 
all, or for the value of tlie cattle delivered 
under it. That Con.<;rcss, by special Acts, 
made provision for the payment of particular 
claims of the same class fumidies no eround 
whatever for the assumption that the (iovcm* 
ment recognized its legal liability for the 
amount of such claims, much less for the 
amount of all other claims of like character. 
Such legislation may well furnish Uie basis for 
an appeal to the le^slative department of the 
Qovemment to pUoe all claimants, of the some 
class, upon an equality. But we are aware of 
no principle of law that would justify a court 
in treating the allowance by Congress of par- 
ticular claims as a recognition by the Ck>vem- 
ment of its liability upon every demand of like 
character in the hands of claimants. We may 
properly take judicial notice of the fact that 
many claims against the United States cannot 
be enforced by suit, but provision for which 
may, and upon grounds of equity and justice 
ought to be, made by special legislation. But 
the discretion which Congress has in such mat- 
ters would be very seriously trammeled, if the 
doctrine should l>e established that it cannot 
appropriate money to pay particular claims, 
except at the risk of thereby recognizing the 
legal liability of the United States for the 
amount of other cldms of the same general 
class. 

The same considerations apply to the sug- 
gestion that the liabilitv of the united Statea 
to McDougall's administrator, as upon con- 
tract, may arise from the failure or refusal of 
their law officers to prosecute appeals from 
judgments against the Ck>vemmcnt in suits 
brought bv other parties, holding similar 
claims. The question to be determined is not 
whether the representatives of the Qovemment 
have heretofore been guilty of neglect in not 
prosecuting such appeals, but whether, in the 
case in hand, the plamtifT has a valid claim in 
law against the United States. 

Coming then to the inquiry whether- the 
United States is legally liable on the contract 
between Wozcncraft and McDougall, we are 
met at the threshold by the fact, found by the 
court below, that, although the instructions to 
Wozcncraft and his colleagues did not extend 
to or embrace contracts for the subsistence of 
the Indian Tribes in California, they yet pur- 
sued the policy of providing for such subsist- 
ence in advance of the ratification bv the Sen- 
ate of treaUes made with those tribes. That 
such a policy was, under all the circumstances, 
vital to the ends which those in charge of 
Indian affairs desired to accomplish, may be 
conceded under the facts found by Uie court 
of claims; and it may be that information of 
the proceedin|;s of Wozcncraft and bis col- 
leagues in maxing contracts for the supply of 
the Indians with provisions, beef, etc., and in aU 
other respects, was given to the proper depart- 
ment at Washington, and that what they did 
was either approved or was not repudiated. 
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WbOe aD this maj be admitted, the qoestion 
oomeB back upon us, what statute, In express 
wordf or by neoeBsaiy implication, invested 
Wozencraft with power to bind the United 
States by such a contract as that made with 
McDougall, even had he been previously di- 
rected or authorized by the Interior Depart- 
ment to make contracts of that ohafcter in 
hdding treaties with the Indians? 

It is suggested that such authority may be 
found in the Act of June 80, 1884, 4 Stat at L. 
785, chap. 183, the thirteenth section of which 
provided that "All merchandise required by 
any Indian treaty for the Indians, payable after 
making such treaty, shall be purcnased under 
the direction of the Secretary of War [after- 
wards changed to Secretary of tJie Interior, 9 
Stat at L. 895, chap. 108. $ 5], upon proposals 
to be received, to be based on notices previously 
to be given, and all merchandise required to 
the making of any Indian treaty shall bo pur- 
chased under the orders of the commissioners, 
by such persons as they shall appoint, or by 
such persons as shall be designated by the 
[lOOJ President for that purpose; and all other pur- 
chases on account of the Indians, and all pay- 
ments to them of money or goods, shall be 
made by such person as the President shall 
designate for that purpose. And the superin- 
tendecc, agent or subagent, toother with such 
military officers as the Presioent may direct, 
shall be present and certify to the delivery of 
all goods and money required to be paid or de- 
livmd to the Indians." The seventh section 
of the same Act provides that "it shall be the 
general duty of Indian asents and subagents to 
manage ana superintend the intercourse with 
the Indians wimin their respective agencies 
agreeably to law; to obey aU legal instructions 
given to them by the Secretary of War [after- 
wards changed to Secretary of the Interio/), 
the Committioner of Indian Affidrs, or the 
Superintendent of Indian Affairs, and to carry 
into effect such regulations as may be pre- 
scribed by the President." These statutory 
provisions, it is argued, conferred authority 
upon officers of the Executive Department to 
jmrchase, without limit as to amount, "mer- 
chandise required to the making of any Indian 
treaty/' ana invested the Prudent, through 
others, with power as well to make "other pur- 
chases on account of the Indiaiis," as to make 
" pinrments to them of money or goods." 

This, in our Judgment, is too broad a con- 
itruction of the statute. Congress did not in- 
tend to invest the President or the head of a 
department, or any officer of the €k)vemment, 
with unrestricted authority in Uie miUdng of 
treaties with Indians, or in regulating inter- 
course with them, to purchase merchandise for 
them, or to make payments of money or goods 
to them. It appropriated certain sums to en- 
able the President to hold treaties with the 
various Indian Tribes in California. To the 
extent of such appropriations the President, 
through persons aesignated by him, could pur- 
chase merchandise, required in the maldng of 
a treaty, and could make payment of money or 
goods on account of the Indians. But no of- 
ficer of the Government was authorized to bind 
the United States by any contract for the sub- 
sistence of Indians not based upon appropria- 
tions made by Congress. It is not claimed that 

121 U. S. 



the agreement between Wozencrafi and Mcv 
Doogall was made with reference to aoch 
appropriations. On the contrary, Wozencraft [ 101 1 
and his colleagues were informed by a com- 
munication from the Indian office, under date 
of June 27, 1851, that " when the appropriation 
of $25,000 for holding treaties was exhausted, 
they should close their negotiations and pro- 
ceed with the discharge of tueir duties as a^nts 
simply, as the department could not feel itself 
justified in authorizing anticipated expendi- 
tures beyond the amount of the appropriation 
made bv Con^fess." The findings show that 
when the written agreement with McDougall 
was made, Wozencraft and bis colleagues knew 
that the appropriations had been exhausted. 
Besides, the contract on its face shows that it 
was made with reference to appropriations to 
be thereafter made. The parties evidently re- 
lied upon Congress reco6:nizinc the wisdom 
and necessity of the policy adopted for the 
pacification of the Indians m California, and, 
by legislation, supplying the want of authority 
upon the part of Wozencraft and his colleagues 
to contract, in behalf of the United States, for 
the subsistence of the Indians in advance of the 
ratification of the treaties negotiated with them. 
That the policy pursued by Wozencraft and 
his colleagues was the only one that would have 
given peace to the inhauitants of CaUfomia; 
that the Indians were induced by the promises 
of subsistenceheldouttothem to abandon tlicir 
lands to the whites, and settle upon reservatiuns 
selected for them; and that the United States 
thereby acquired title to the lands so aban- 
doned, are considerations to be addressed to 
Congress in support of a special appropriation 
to pay the claim of McDougalVs administrator. 
The/ do not. in our judgment, establish or 
tend to establish, a claim against the United 
States enf orcible by suit 

It appears, from the finding of facts, that 
McDougall did not die until after the expiration 
of nearly twenty years from the time bis claim 
accrued, nor untU after more than nine years 
from the passage of the Act giving jurisdiction 
to the court of claims of suits against the United 
States founded upon contract, express or im- 
plied. It is stated that McDougalrs claim was 
pending in the Interior Department at the time 
of his death in 1872. When it was presented 
to that department is not stated. It may not [102] 
have been so presented until after the expira- 
tion of the period within which it would nave 
been cognizable by the court of claims, had 
suit been brought thereon without first filing 
the claim in the department. Whether, in 
that event, the bar of limitation was removed 
by the mere fact that the claim was transmitted 
to the court below by the Interior Department, 
is a matter upon which we express no opinion. 
No such question is formally raised, and, in 
view of the conclusion reached, it is not nec- 
essary to determine it We rest our decision 
solely upon the ground that the contract of 
Aprfl 5, 1882, imposed no legal obligation upon 
the United States. 

The Jitdffment ii recened, with direeii<m$ io 
divmiu the petition. 

True copy. Test: 

James H. MoKenney, Gterk, Bup. Oourt, U. 8. 
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ALONZO RICHMOND, kt al., AMD WILL- 
IAM HENBI ADAMS, Admr.dk&mbnra 
of WiLLUH H. ADAMa, Decettsed, Appu.- 
«. 

AONE8 F. IRONS Aim ANDREW H. 
F08EETT, Eiri. and Ext. of Jiiaa 
Ibonb, Deceased, et al. 

(8e« 3. C. Beportor^ pd. ST-M.) 

Nntional bankt — votuntary HquidatioTi—bill to 
reatJi attett and enfort* liiMliiy of iloekliold- 
en — amendmentl — ititeretion nf eourt — extent 
t^tioHHly of ttotkholden—tTawfer qf itaek 
^direetor an dag trftummnoR.frawlvleTtta* 
to eraditort — Statute of Limitationt — riiation. 

I. OpoD k bUl filed V^bruMT 8, IflTO, b7 ■ iaie- 



t crodltor ol the Manufacturers' Natloiial 
tiui]h of Cblcuo, thBD Id volunmrr llquldaUon, 
asn'i'HCthe btmk and Its pnslilent, rarloui otlier 
crciiilore isd Btockbolden ot the bank bariaa: 
■luce beoome parttea, itlaMd: 



II. TbeallowanoeotBmeadm«Dtsi)IeqitltrpIead> 
IU4(B miiBE, at every stage of tlie case, nA bi the 
dltcretloD of tlie oourt, niTenied larsely Xrj the 
■peoial olTonmitAnoea ortSeoaM prcaeatea. 

[No. 982.] 
Submitted Jan, 7, 1SS7. Decided Mar. K, 18S7. 

APPEAL from the Circuit Court of ibe United 
States for ibe Norttaero District of DUnoia. 
liertMed. 

Tbe history rod faclflof the caaeappeirln 
Ibc oiiioioD of the court. 

Mean. Hanry O. HiU«r, UalTilta W. 
Fuller and H. B. Hnrd, for appellania: 
The dicuit court erred in allowing the 



ameBdment of July 88, 188B, bj wfaldi tt wai 
attempted tc tun a craditora Wl ttito an 
original tiill for the enforcement of a atatuloiy 
stock liability under the Act of CoDgreas A 
June 80, 1876. 

The cause of action, tmder the Act of Con- 
giesa of June SO, 1876, it between tbe creditora 
and stoctholdeca. The cause of actSon under 
tbese creditors' bills Is \ij way of nibrogatimi 
through the corporaUon for th« recoverr of 
aasels and debts. The two causes of action an 
distinct and independent, and could not be 
properly Joined in one bill. 

Stoiy, Eq. PI. % 271; WaOxr t, Pmetn, IM 
U. 8. 846 (SI: 729). 

Upon the hearing the court allowed the bill 
to be BO amended as to be turned into a bill 
filed bv the complainant on bebaif of himself 
and ouer creditora, and to amend the pmy er ao 
as to ask a pro rata distribution instead of the 
payment of the complainant In full. This 
made a new bill of it, and is directly con- 
demned in SM^i T. Barrou, 68 IT. 8. 17 How. 
144 (1&:1S2). 

See also Snead v. M'OouU. B3 V. S. 12 How. 
407, 423 (13:1048, 1049); WaMmy.Bodl^. 3» 
V. S. 14 Pet. 1S6(10:8&). 

The court will not permit a bill to be so 
■mendedonhearingasto make an entirely new 

Smith V. WoaffoU).nS U. S. 148 (S9:859>: 
Qoodmn V. Gooduin, 8 Atk. 870; Milaard t. 
Otdfield, 4 Price, 825 ; Denittm v. LittU, B 
Sch. A Lef., 11 a ; Biitbv v. Seymour, 1 Jonea 
A^L. 537. 

The court erred in holding that the amended 
bill ot October 6, 187C, was a supplemental bill, 
and OS sndk susialDable under die Act ot Gou- 
greas of June 80. 1870. A plaintiff cannot file 
« supplemental bill to Introduce facta wbi^ 
have occurred since the filing of the original 
bill, and upon which a decree can be had with- 
out reference to the original bllL The plaintUt 
must dismiss his original bill and file an entire- 

^ j/Jn^^v' Milner. S Edw. Ch. 114j PiniAv. 
AnOumy. 10 Allen. 477. 

The amended bill of October 5, 1876, was not 
a bill on behalf of the complainant and all oth- 
er creditiirs. Even aa amended, it was a bill 
under which the complainant sought priority 
of payment bj reason of superior dmgenca. 
Nor does It purport to be on behalf of the other 
creditors. "The blU must state the fact tbatit 
U filed in behalf of the complainant and all 

Fiik T. Bouiand, 1 Paige, 90. 

The statuli»7 stock liability is not port of the 
aSMts of the bank. 

See Iron* t. Manufaetwren Ifat. Bank, • 
BIss. 801; ffoyVry t. Twry, 87 U. 8. 171 (84: 
044); 2Wy t. Tubman, 98 U. 8. 166 (28: 537); 
OanvtY. Green. 92 U. S. 509(28: 788); Jaa/bmm 
V. AUen, 12 Fed. Rep. 4M; Story v. P^mnan. 
26 N. y. 214: ^iwwwrtA t. Wood, 91 N. T. 
808; Eantan t. Donkenleg. 87 Midi. 184; 
Wright T. MeOarmaek, 17 Ohio St 86; Bwwd 
-r. Adamt, 60 Me. 271. 

The cause of action against defendants ■■ 
having property of the bank cannot be joined 
with the cauae of action baaed on the penoiiBl 
liabilily. 

OatMridge Water World t. Dyetnn 4 Bl. Q>. 
lit U. ^ 
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14 Gray, 193; Pope ▼. Lemard, 115 Mass. 286; 

Walker v. Pinceri, eupra. 

Under the Statute of minols all dvfl actions 
not oUierwise provided for must be commenced 
wilhhi five years after the cause of action 
accrued. 

The lapoe of five years bars the implied prom- 
ise of the stockholders to fulfill the engage- 
ments of the corporation, arising from the ac- 
ceptance of the Act creating it 

Carrol y. Green, 92 U. S. 510 (28: 78^. 

The statute beghis to run from the ds^ when 
the liability of the shareholders becomes fixed 
in the sense that the creditor may, without 
obstruction, proceed agdnst them. 

Baker y. AtUu Bank, 9 Met 182; Thomp- 
son, Liability Stockholders, g 290. 

The theory of the original bill, as amended 
October 5, 1876, was that the personal liability 
was to the corporation and to be reached by 
subrogating the creditor to the place of the 
oorx>oration. 

In this view no privity exists between the 
atockholders and any creditor of the corpora- 
tion. He can only be reached bv the creditor 
through the corporation; afkd if the debt due 
from uie stockholder is barred bv the Statute of 
Limitations against the corporation, the creditor 
of the corporation cannot enforce its payment 
in equity. 

Cherry y. Lamar, tSS Qa. 541; Branch y. 
Knapp, 61 Qa. 615; Iffg, Co, v. Bank, 6 Rich. 
Bq. (8. C), 284; Terrp y. Ander9on,9fi U. S 
685 (24: 86^; Baseeti Y. ffota Co. 47 Yt 818. 

The running of the Statute of Limitations 
between the corporation and the stockholder 
cannot be suspended by the recoveiy of judg- 
ment against the corporation or by any note or 
written obligation cif the latter, ffiven by the 
officers after it has gone into Uqumation. 

Stilphen v. Ware, 45 Cal. 110. 

The bank was in voluntary Uquidatton and 
therefore in the condition of a dissolved copart- 
nership. 

IfaHtmalBk. y. In$.Co. 104n. S.74 (26:701). 

No new debt can be made after insolvency 
declared by involuntaryliguidation. 

WhiU Y. Knox, 111 U. 8. 784 (28: 608). 

After a copartnership is dissolved, neither of 
the former parties has authority to bind the 
firm bY new contracts, not even a partner 
futhorued to settle. 

/Shaw, 0. J., Parker v. Macomber, 18 Pick. 
605. 

Stock liability cannot be renewed or extend- 
ed bY any renewal or extension made by tiie 
cremtor with tbB corporation. 

Parrott v. CMy, 6 Hun, 55; 8, C. 71 N. T. 
597. 

If the amendzsr!t of July 28, 1888, changing 
the bill Vnto one on behalf of all the creditors, 
had bea properly allowed, which we deny, it 
■imi^y amounted to a new suit as to all credit- 
ors then made parties, and the statute ran as to 
them up to that date, 

Bwiby Y. Seymore, 1 Jones & L. 527; AUen y. 
Link, 5 Lea (Tenn^^ 454; Chrietmas v. MiieheR, 
8 Ired. Eq. 585; Solmee v. Tnmt, 82 U. 8. 7 
Fet 181 (8:651);S. C. t McLean, 1; lOUef^e 
Heire y. M*Intyre,9lV. 8. 6 Pet 61 (8:m, 
Bieard y. Davie, M. 124 (8: 842); JU. OnU. B. 
R Co. Y. CM, 64 HL 141; Phdife v. lU. Cent. 
i?. 22: Ob. 94 HL 54a 
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Where a claim is in the nature of a legal 
claim, though enforcible in equity, the Statute 
of Limitations applies directlY and furnishes a 
complete bar to the prosecution of the suit 

Eaneoek v. Harper, 86 HL 450; Quayle v. 
Guild, 91 m. 888; Carrol y. Green, 92 U. S. 
509 (28: 788); Godden v. KimmeU.WV. 8. 201 
(25: 481). 

The bank went into voluntary liquidation 
September 26, 1878. The cause of action then 
accrued, and suit-might have been brought by 
any or all the creditora whose demands were 
due; they were then in the shape of credit bal- 
ances on deposit 

TVrf^v. Tubman, Carrol y. Green, and CM- 
fny V. Terry, eupra; Baker v. AUon Bank, 9 
Mete. 182-197. 

The court erred in including in die decree a 
large number of claims which had been ex- 
tinfl;ui8hed in the process of liquidation, and in 
including in the decree a laxge number of claims 
based upon engagements entered into after 
liquidation had commenced. 

National Bank v. InM. Co. 104 IT. S. 54 (26: 
698); White v. Knox, mtpra; PeoMe Bank v. 
Nat, Bank, 101 U. 8. 181 (25: 90^; Palmer v. 
Dodge, 4 Ohio, 21; NaU Bk, v. Norton, 1 HiU, 
572; Parker v. Ctmeine, 2 Gratt 872; Martin 
V, Kirk^ 2 Humph. 529; Long v. Story, 10 Mo. 
688; Stone v. CJiamberlin, 20 Ga. 259 ; Baneon 
V. Donkereley, 87 Mich. 184; Moes v. MeCulUmgh, 
5 Hm< 181; Suaivan v. Sullivan Wg, Co, 20 S. 
0. 79; Shaw v. BepuhUeL. Ine. Cb. 69N. T. 286. 

Meesre, D. J. Schuyler and Edwiu^ O. 
Mason* for appellees: 

There was no error in allowing the original 
bill to be amended for the purpose of enforcing 
the liability of the stockholders or in allowing 
the subsequent amendment thereto, nor was the 
bill as amended multifarious. 

In this case an accounting was necessary, ae 
the recovery was for an amount less than the 
par value of the stock, and the proceedings 
therefore necessarily in equity. 

Carrol v. Green, 92 IT. B. 512 (28: 789); Pol- 
lard v. BaOey, 87 U. 8. 20 Wall. 521 (22: 876), 
Dan. Oh. PL « Pr. 8 1, 285; Homor y. Hen- 
ning, 98 IT. 8. 228 (28: 879); Patiereon v. Lynde, 
112 m. 196. 

The liabilitY of stockholdere, in associations 
or^nized under the National Banking Act, is 
conditional onlv for the payment of the debts 
after all the orainaiy resources of the bank have 
befiii exhausted 

Bank v. Kennedy, 84 U. 8. 17 Wall. 19 (21: 
554); Om^v. ^o^/, 94 U. 8. 678 (24: 168). 

When it was ascertained that the bank had 
no resources with which to meet the outstand- 
ing debts, the liabflity of the stockholdeis at 
once attached, and by operation of law became 
a trust fimd, from which payment could be 
made, but unavailable until tne amount of the 
bank's indebtedness had been ascertained and 
the amount of the assessments to be made oq 
the stockholden determined. 

There can be no question about the power 
of the court to allow amendments to the bill by 
making new parties and allegations, and insert- 
ing new matter for the purpose of showing the 
necessitv for the amendment and to advise the 
parties In the case what they were required to 
meet 

Dan. Ch. PI. 4; Pr. gg 8, 401, 245; Morgans, 
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M r. db A. B. R. Co, 10 Paige, Ch. 291; Jf(J- 
Daugald ▼. Dougherty, 14 Ga. 674; Hevoeit v. 
AdofiM, 50 Me. 271. 

The form of the pleadings is immaterial if 
the case made by the proofs jusUN the relief 
prayed; and so it has been held that upon an 
ordinary creditor's bill, filed by two Judgment 
creditors of an insolvent insurance company to 
coUect their debt, an assessment might be made 
on the stockholders of the company sufficient 
to pay its debts; and that such fund, afterpay- 
ing tne complainants, inured to the benefit of 
all the creditofB. 

PeMuU y. Lomar ln$, Oo. 78 III. 808; Ik/r- 
Tick y. Lamar Ins, Oo. 74 HI. 404. 

In courts of eqidty the pleadings are made 
to conform to the case made by the proofs, eyen 
to the substitution of an entirely new set of 
pleadings. 

NmU y. Neahj 76 U. 8. 9 Wall. 1. 8 (19: 690, 
591): Battle Y. Mut. L, Ine, Oo. 10 Blatchf. 417. 

Interest runs on debts of the bank. The Illi- 
nois Statute allows interest on a balance struck 
and for unreasonable and yexatious delay of 
payment. 

111. Rey. Stat. Cap. 74. g 2. See also Na- 
tional Jiahk y. Meehaniat Jsat. Bank, 94 U. 8. 
487,^489 (24: 176, 178); Chemieai Nat, Bank y. 
Bailey, 12 Blatchf. 480. 

The Statute of Limitations is not a bar. 

A liabili^ of any kind cannot be barred un- 
til it comes due. It would seem that stock lia- 
bility does not become due until an assessment 
is ordered, for then only is the amount ascer- 
tained and drawing interest. Where the 
Comptroller of the Currency imposes the assess- 
ment, stock liability bears interest from the 
date of his letter ordering tlie assessment. 

Bowden y. Johneon, m U. 8. 261, 268 (27: 
5J86, 890): Caeey y. QalH, 94 U. 8. 677(24: 169). 

A final and conclusive answer to the plea of 
the Statute of Limitations is that within three 
years and one month after the failure of ttie 
oank, the original Irons suit was by amend- 
ment brought in behalf of all the creditors 
against all stockholders. 

The transfers of Comstock's stock were in- 
valid. 

" No transfer of stock can be completed un- 
less shown on the books of the bank.^' 

Firtt Nat. Bank v. Smith, 65 HI. 44; Wheeloek 
v. Koet, 77 m. 296; Brown v. Adame, 5 Hiss. 
181; Bale v. Walker, 81 Iowa, 844. 

Transfers of stock made in contemplation of 
the bank's insolvency are void. 

NationaiBank y. Oaae, 99 U. 8. 628 (25: 448); 
Nathan v. WMtlock, 9 Paige, 152; Bowden v. 
BantoB, 1 Hughes. 158; boioden v. Johnson, 
supra; Thompson, Liability Stockholders, 
g$ 211, 215. 

The stock liability in a national bank survives 
against the estate of a deceased share holder. 

Datds v. Weed, 44 Conn. 569, 581; Daffis v. 
Btewns, 17 Blatchf. 259; Laing v. Burley, 101 
m. «91. 

Mr, James H. Roberts, for certain bank- 
rupt defendants. 

r 2 8 1 ^^' Justice Matthews delivered the opinion 

^ ^ of the court: 

The original bill in this case was filed Febru- 
ary 8, 1875, by James Irons, the defendants be- 
ing tlie Manufacturers' National Bank of Chi- 
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cago, organised under the National Banking 
Act, and Ira Holmes, its president The bul 
alleged that the complainant had recovered a 

Judgment against the bank for the sum of 
^2,408.61 damages, besides coats, an ezecutloii 
on which had been returned unsatlsfled; that 
on or about October 11, 1878, the bank had r29i 
suspended payment and businen. and, in pur- ^ 
suance of section 44 of the Banking Law, had 
gone into voluntary liquidation, its affairs hav- 
ing been put into the hands of the defendant 
Holmes, its president, for that purpose; that 
the defendant Holmes had thereafter settled a 
large amount of the Indebtedness of the bank 
by flaying notes made by him as president of 
the oank and guaranteea by him as such, and 
by using the assets of the bank in payment of 
its indebtedness; that he had also converted and 
appropriated to his own use an amount of the 
assets of the bank char^red to be not less than 
$250,000; that he also had in his possession and 
control a large amount of the penonal and real 
propOTty purchased with the funds and moneys 
of the bank, but which he had fraudulenUy 
withheld and disposed of for his own use; "that 
the said voluntfury liquidation aforesaid, and 
the proceedings thereunder by the said defend- 
ant Holmes, were a pretense and sham, and 
were suggested, instituted, and carried on for 
the sole and only purpose of concealing and 
covering up the transactions of the said bank, 
and of dianpating and disposing of its assets in 
such a way and manner most agreeable to the 
wishes and interests of the said defendant 
Holmes and those in his interest, and in fraud 
of Ae riffhts of your orator and the other 'cred- 
itors of the said bank; " that the capital stock 
of the bank actually paid in amounted to the 
sum of $500,000, owned by twen^-four stock- 
holders, a schedule of the names of whom, with 
their respective places of residence, and the 
number of shares owned by each, are set out 
in an exhibit to the bill. 

The bill prays for a discovenr under oath of 
" what moneys, cash, notes, bills receivable, 
United States bonds, and other property and 
effects the said bank had in its possession and 
was the owner of at the time of the said sus- 
pension thereof, and at the time the same went 
into voluntary liquidation in the manner as 
aforesaid, or what moneys, cash, notes, bills 
receivable. United States bonds* and other 
property the said bank has since had in Its pos- 
session or control, or been the owner of, or the 
said Holmes, as president thereof, or otherwise, 
has since had in his possession or control be- [301 
longing to the said bank, and what disposition, 
payment, sale, or transfer has been made of the 
property and effects of the same and every part 
thereof." It also prays that all sales and con- 
veyances made by the bank or by the defendant 
Holmes of property belonging to the bonk may 
be set asiae as fraudulent, and that all the 
property and effects of Xhn bank in its posses- 
sion, or in the possession of Holmes, may be 
delivered up into the possession and control of 
the court, and applied, <<o f ar as necessary, to 
the pa3rment of the complainant's Judgment; 
that the defendants may be enjoined from mak- 
ing any furthet transfers of the property of the 
bank; that a receiver may be appomted of all 
the property and effects of the bank: and for 
general rehef. 
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At yarious times subsequent to the filing of 
ika bfll other judgment creditors of the &nk 
JHed petitions for leave to be made parties, and 
yrere allowed to loin in the bill as cocomplain- 
ants. On the l2th of February, 1875, the de- 
fendants interposed a demurrer to the bill. 
The grounds of the demurrer were, among 
others, that a creditor's bill In behalf of one or 
more creditors would not lie, because the assets 
must be equally distributed among all; thai a 
Tecciver of a national bank could only be ap- 
pointed and the assets distributed by the Comp- 
troller of the Currency onder the Act of Con- 
;gres8, and that the c^nrt had no power to 
«nJoin a national bank from disposing of its 
assets in voluntary liquidation. 

On the 26th of February, 1875, the demurrer 
was overruled, and Joel D. Harvey was ap- 
pointed a receiver with full power and author- 
itv to take and receive possession and control 
of all the property of the bank, with directions 
to collect and convert the same into money, to 
be applied according to the order and direction 
of the court 

On the first of April, 1875, the defendants 
[81] fl led a joint and several answer to the bDl. They 
admit that the bank went into voluntary liquida- 
tion on September 26. 1878, and between that 
time and the time of filine the bill that it settied 
a large amount of its indebtedness, so that there 
remained due to its depositors only $39,000; and 
alleges that these settlements were made main- 
ly bv paying out to creditors the assets of the 
bank, in some cases the defendant Holmes giv- 
ing his personal obligations, which in a few 
instances were indorsed by him as president of 
the bank. The defendant Holmes denies all 
the fraud charged in the bill, and particularlv 
that he had converted and appropnated to his 
own use any of the assets of the bank, and de- 
nies that he has any of such assets in his poo- 
session or under ms control; and alleges, on 
the other hand, that he had^riven his private 
obligations in payment of the debts of the bank, 
which had more than exhausted all his re- 
sources and brought him into a state of bank- 
ruptcy. 

The said Holmet, as president, and for himself 
personally, also avers in the answer, "that at the 
time said bank went into voluntary liquidation as 
aforesaid he verily believed that said bank and 
himself were solvent, and would be able to pay 
their debts in full by makins settlements witn 
the creditors to their satisfaction.and Uiey, these 
defendants, so believed, while making said set- 
Uements, and he was advised by his attorneys, 
and so believed himself, that all settlements 
made with the creditors of said bnok in the 
manner aforesaid, pursuant to said 42d section 
of the National Banking Act, would be valid, 
and that both said bank and its creditors so set- 
tled with would be protected, and that said set- 
tlements could not be set aside or in any man- 
ner interfered with; that, acting upon this 
advice, and what he believed to t)e the unques- 
tioned law in the premises, said bank and its 
creditors, believine that they were within the 
letter and spirit of said section of the Banking 
Act, effected settlements to the amount of 
about t900,000, aside from reducing its capi- 
tal stock to $178,000, and these defendants now 
claim that nid settlements are all valid, and 
cannot be Uiaulred into." 

*81 H. A 



On October 6, 1876, leave was riven the 
complainant to file an amended bifl making 
additional defendants, and it was filed on the 
same day. The amended bfll alleges that the 
bank suspended payment on September 22, 
1878; that it had been previously and ever 
since has continued to be insolvent; that the 
complainant was a creditor by judgment, as 
stated in the original bill, on which execution 
had been return^ unsatisfied; that the bank, 
after suspending payment, went into voluntary 
liquidation under the management of the de- 
fendant Holmes, who settled a large amount of 
the indebtedness of the bank, so as to reduce it 
to about $40,000. The amended bill then sets 
out the names of the various stockholders of 
the bank, with the amount of shares owned by 
each, and alleges that while the bank was con- 
templating insolvency, and was in fact insolv- 
ent, and after the suspension of pa3rmcnt, cer- 
tain of the persons named as stockholders, and 
who were also made defendants, combining 
and confederating with the defendant Holmes, 
surrendered and delivered up to him, the said 
Holmes, the certificates of shares of stock held 
by them respectively , on some pretended contract 
of purchase, the same having been purchased 
witn the money and assets of the bank, and 
canceled at the request and by the direction 
of the said stockholders for the avowed pur- 
pose of releasing them, and each of them, from 
any personal liabilitv on account thereof to the 
creditors of the saia bank; but that, neverthe- 
less, the same were never in fact canceled or 
transferred on the books of the bank, but 
now stand on said books in the names of the 
said defendants; and it is charged that the said 
pretended purchase and attempt at cancellation 
of the saiu stock was a fraud upon the com- 
plainant and the other creditors of the said 
bank, and should be set aside. 

The bill accordingly pravs for a discovery 
from the defendants of me facts in relation to 
the said transactions, and that the same may be 
set aside and decreed to have been made in fraud 
of the rights of the complainant and the other 
creditors of the bank; and '* that the said stock- 
holders, and each of them, he subjected to the 
liability created by the statute thereon in the 
same manner and to the same extent as though 
such sales, transfers or surrenders had never 
been made; and that the said stockholders, or 
such of them as have sold, transferred or sur- 
rendered, or pretended to sell, transfer or sur- 
render, eto., tiie shares of stock so as aforesaid 
held and owned by them at the time the said 
bank suspended payment, in the manner as 
aforesaid, may be decreed to hold the moneys, 
property and effects received by them for said 
stock, in the manner as aforesaid, in trust for 
the creditors of the said bank, and, upon the 
respective amounts being ascertained, that they 
be decreed to pay the same to creditors thereof, 
or to such person or persons as your honors 
shall order and direct. 

The bill also prays " that an account be taken 
of the amounts due from each of the said de- 
fendants to your orator and the judgment and 
other creditors of the.said bank as stockholders 
thereof, upon the basis of the number of shares 
of stock held by them at the time the said bank 
suspended payment in the manner as afore- 
said, in pursuance of the provisions of the Act 
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under which the said bank was organized, 
and by which the liability of the stockholders 
thereof is fixed and determined. That a full 
and complete and accurate account be taken of 
all the sales, transfers or surrenders, or pre- 
tended sales, transfers, etc., of stock made by 
the said stockholders of the said bank, or any of 
them, after the same suspended payment in the 
manner as aforesaid, and to the amounts re- 
ceived by them respectively for any such sales, 
transfers, etc., and tiiat they may be decreed to 
hold the same in trust for the creditors of said 
bank in the manner as hereinbefore prayed, 
and that upon such accoimts being taken the 
said defenaants, or such of them as shall be 
found liable to your orator and the judgment 
and other creditors of the said bank upon the 
-said stock liability created by the said Banking 
Act, and such of them as shall be liable for the 
amounts received by them for the salea and 
transfers of stock so made by them in the man- 
ner as aforesaid, be decreed to pay whatever 
amount shall be due from them, and each of 
thera respectively, into court or to the receiver 
duly appointed oy said court, and that out of 
the fund so created your orator's judgment be 
paid in full, and the balance thereof he distrib- 
uted among the other creditors of said bank in 
such way and manner as your honors shall 
direct." 

All of the defendants named in the amended 
bill within its jurisdiction were served with 
process and appeared. On behalf of certain of 
these defendants a motion was made to strike 
the amended bill from the files, and others 
[341 filed demurrers, for the reason, in substance, 
that it made a new case, different from that set 
out in the original bill, and inconsistent with 
it, containing matters and asking relief that 
could only be properly obtained by an original 
bill. 

On the 0th of May, 1877, the complainant, 
James Irons, having died, a bill of revivor was 
filed in the name of his personal representa- 
tives. 

On October 1, 1878. the motion to strike 
from the files and the demurrers interposed to 
the amended bill were overruled, and the de- 
fendants required to answer. Subsequently, 
answers were filed at various times by the sev- 
eral defendants who appeared, the contents of 
which it is not necessiaiy here particularly to 
notice, except to say that issue was joined by 
replication duly filed. On July 28, 1888, on 
the final hearing the complainant had leave to 
amend, and did amend, the amended biU of 
complaint so as to allege expressly that it was 
filed on behalf of himself and all other credit- 
ors of the Manufacturers' National Bank of 
Chicago; the prayer being amended so as to 
require an account to be taken of the amount 
duo the complainant and other creditors of the 
defendant; striking out those parts which asked 
that the complainant's judgment be decreed to 
be a first lien on the property of the bank, and 
paid first in full out of the fund for distribu- 
tion; and adding a prayer that the fund so 
created might be distributed among all the 
creditors of said bank pno rata, in such a way 
and manner as should be directed. To thfs 
amended bill, aa finally amended, various de- 
fendants filed several answers in$tanter, setting 
up by way of a bar to the relief prayed for 
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against the defendants, as holders of the aharea 
of stock in the banking association, the statute 
of limitations of five years of the State of Illi- 
nois; and also insisting that the bill as amended 
was multifarious and inconsistent, because it 
prayed for further and different relief from that 
authorized by the Act of Congress approved 
June 80, 187o. On the same day a decree was 
entered in the cause, which finds, among other 
thinfi;s, as follows: That the Manufacturers' 
National Bank of Chicago became insolvent 
and suspended payment September 22, 1878, 
and, in pursuance of the Act of Congress, 
went into voluntary liquidation on September 
26, 1878; that debu of the bank are still due 
and unpaid; that at the time of the bank's in- 
solvency and suspension of payment, the capi- 
tal stock of the bemk consisted of 5,000 eliares, 
of the par value of $100 each, setting out the 
names of the owners thereof, with the number 
of shares owned by each; that after the said 
bank had become insolvent and suspeuded pay- 
ment, certain shareholders of said \jtuik trans- 
ferred the stock held by them, but that all and 
each of such transfers were and are in deroga- 
tion of the rights of creditors, and were and are 
invalid; and that certain named defendants, 
shareholders of said bank, setting out their 
names, are individually responsible, equally 
and ratably, and not one for the other, for aU 
contracts, aebts, and engagements of the bank 
to the extent of the amount of stock standing 
in their namas respectively, on the 28d of Sep- 
tember, 1878. and before any tranters were 
made that day, at the par value thereof, in 
addition to the amount invested in such bank. 

The death of the defendant, William H. 
Adams, on the 6th of June, 1882, was suggest- 
ed, and Elizabeth Adams, his executrix, made a 
puty defendant in his stead. 

By an order entered May 7, 1879, the case 
was referred to Henry W. Bishop, Esquire, a 
Master in Chancery, to take proof and report, 
first, the amount of the debts of said bank stiu 
unpaid and the amount due each creditor 
thereof; second, the value of the assets, if any, 
of the bank; third, the amount of assessment 
necessary to be made on each share of the capi- 
tal stock of said bank in order to fully pay tiie 
indebtedness of the bank, and the amount due 
and payable from each shareholder upon sodi 
af cessment. 

On the 6th of January, 1885, tbe master re- 
ported his findings under the decree of July 28w 
1888 He reported the amount of the debts or 
the bank unpaid as of the 1st of Novembw. 
1884, to be $368,971.50, the name of each cred- 
itor find the amount due him being set out in a 
schedule. The claims of these creditors are 
also classified by the master as follows: 1, for 
clerical services to the bank, ftl88.81; 2, for 
past services of the receiver and his attorneys, 
$4,487.04; 8, claims arising before the failure of 
the bank, upon which no collaterals were taken, 
$179,281.81; 4, claims arising before thefaUure 
of the bank, on account of which worthless 
collaterals had been subsequently reoefved. 
$185,119.84. The master further reported 
that there were no assets of the bank outside 
of the stockholders' liability, and that the 
amount of assessment necessary to be made 
upon each share of the capital stock of tbe 
bank, in order to fully pay the indebtedneai^ 
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was 90 ^ cent A schedule attached to the 
report gives the name of each stockholder, and 
opposite his name the number of his shares of 
stock in the bank, the par value thereof, the 
per cent of assessment to be levied thereon, and 
the amount due and payable from him upon 
such assessment. These stockholders were also 
classified as embracing, 1, stockholders who 
had been duly served with process or entered 
their appearance in the cause'; 2, stockholders 
who had obtained a discharge in bankruptcy 
and were not liable to stock assessments on that 
account; and, 3, stockholders who reside out- 
side the jurisdiction of the court and have not 
been found within the district. 

On February 2, 1885, various exceptions 
were filed on behalf of the defendant stock- 
holders to this report of the master. An ex- 
ception thereto was also filed on behalf of the 
receiver and creditors so far as it reported in 
favor of certain stockholders claiming to have 
been discharged from their liability by their 
certificates in bankruptcy. Upon the hearing 
of these exceptions, the court referred the cause 
again to the master to compute from the proofs 
a&eady taken in the cause, 1, the indebtedness 
of the bank at the time of the failure; 2, subse- 
quent actual payments upon indebtedness: 3, 
net amount of indebtedness, with interest on 
same at the rate of 6 per cent per annum from 
the time of the failure of the bank; and, 4, the 
necessary assessment upon the stockholders to 
pay said indebtedness, including the expenses 
of the receivership. 

In pursuance of this direction, on the 25th of 
May, 1886. the master made a supplemental re- 
port, in which he finds that the indebtedness 
of the bank at the time of the failure thereof, 
to wit, the 23d day of September, 1873, amoimt- 
ed in the aggregate to Uie sum of $410,064.10; 
that the subsequent actual payments upon said 
indebtedness amounted to the sum of $213,- 
018.46; that the net amount of the indebtedness 
was the sum of $197,045.64; that the interest 
npon said last mentioned sum from the 23d of 
September, 1873. when the bank failed, down 
to May 21st, 1886, at the rate of 6 per cent per 
annum, is the sum of $149,686.98, making the 
total unpaid indebtedness of said bank on the 
last mentioned date the sum of $346,782.62; 
that 20 per cent upon said last mentioned sum, 
amounting to the sum of |69,846.52, is neces- 
sary to be added thereto for the expenses of 
the receivership, making a total sum of $416,- 
079.11; and that the necessary assessment upon 
the stockholders to pay said indebtedness, in- 
cluding the expenses of the receivership, is 83.2 
per cent upon the capital stock of $5(X).000. 

In addition to those filed to the original re- 
port, exceptions were filed to the supptemental 
report, oblecting to the allowance at interest 
upon the claims of the creditors, and to the ad- 
dition of 20 per cent to the amount of the 
indebtedness, for the purpose of providing for 
the payment of the expenses of the recdver- 
ship. All the exceptions to the master's re- 
ports were overruled, and a final decree was 
entered against the defendants according to 
its findings; a decree being entered against each 
•tockholaer defendant severally forme amount 
computed to be due from him upon the assess- 
ment of the stock ascertained to be standing in 
his name on tke books of the bank at the date 
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of its suspension, at the rate of assessment fixed 
in the report of the master. From this decree 
Alonzo Rich mood, Charles Comstock, Thomas 
Lord, and William Henri Adams, administrator 
de bonis non of the estate of William H. Adams, 
deceased, severally appealed. 

Some of the questions raised by the assign- 
ments of error are common to all the appellants, 
and others are peculiar to the individual cases. 
So far as necessary to the disposition of the case, 
they will be considered in tneir order. 

The first assignment of error relates to the 
pleadings. It is objected that the court erred 
in permitting the complainant to file the amend- 
ed bill of October 5, 1876, and also in permit- 
ting the amendment made at the hearing on 
July 23, 1883; and we are asked to reverse the 
decree on that account, and on remanding the 
cause to direct that the amended bill as amend- 
ed be dismissed. The grounds of objection to 
the amendments as made are: 1 , that the amend- 
ed bill stated a case entirely different from that 
contained in the original bill; and 2, that it 
made the bill as amended multifarious. The 
changes made in the case as originally stated 
in the bill are alleged to be: 1, that it converted 
a creditor's bill, the object of which was to 
subject to the payment of the complainant's- 
judgmeiiit assets of the corporation which could 
not oe reached at law, into a bill for the addi- 
tional purpose of enforcing the statutory lia- 
bility of the stockholders of the bank to an- 
swer for its contracts, debts, and enga^ments; 
and 2, that it converted the biU filed by the 
complainant in Ids own ri^ht into a bill on be- 
half of himself and all other creditors of the 
corporation. 

It is a mistake, however, to assume that the 
bill as orieinally filed was strictly and technic- 
ally a creditor's bill merely, for tlie purpose of 
subjecting equitable assets to the payment of 
the complainant's Judgment. That undoubt- 
edly was a part of its purpose and prayer, and 
in pursuance of it a small amount of the assets 
of the bank were recovered by the receiver, 
converted into money, and applied to the pay- 
ment of the costs in the cause, but the whole 
of this recovery amounted only to $3,346.96, 
and it was not until after this result became 
manifest that application was made and leave 
given to file the amended bill But the main 
purpose of the bill as originally framed was to 
obtain a judicial administration of the affairs 
of the bank on the groimd that its capital stock 
and property was a trust fund for tne benefit 
of its creditors, the company being insolvent 
and in liquidation, and that under the manage- 
ment of its officers and directors this trust was 
being violated and perverted. The bill con- 
tained allegations that Holmes, the president 
and manager of the bank, had converted its 
assets to his own use and to the use of others, in 
violation of his trust and in fraud of creditors, 
applying the assets of the bank so as to prefer 
some creditors over others, and otherwise dis- 
sipating and squandering them. It according- 
ly prayed for a full discovery of all the trans- 
actions on the part of Holmes, in reference to 
the affairs of the bank since its suspension; for 
an injunction prohibiting any further transfers 
of ita assets; for the appointment of a receiver 
with the general powers of receivers in likt 
cases, and for general relief. 
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If this bill had been proeecuted, as originally 
framed » to final decree, and bad resulted in 
the recovery of assets of the ban^c applicable to 
its purposes, it would necessarily nave been 
made to appear during the progress of the suit 
that there were other creaitors of the bank 
equally entitled with the complainant to share 
in the f ruito of the litigation. The relief that 
would have been mnted in such circumstances 
would have been by means of a decree distrib- 
uting the assets obtained, equally among all 
the creditors, including the complainant, who, 
in respect to such assets, would have been en- 
titled to no priority, either by virtue of having 
reduced his claim to judgment or by reason of 
having first tied a bill to enforce the trust. In 
the case of an insolvent incorporation thus 
brought into liquidation, and wound up by 
judicial process at the suit of a creditor, whether 
he sues m his own right, or on behalf of him- 
self and other creditors, the rule of distribution 
is the same, and is founded upon the principle 
of equality in which equitv delights; unless a 
claimant or some other juagment creditor iiad, 
previously to the filing of the bill, obtained a 
lien at law upon some portion of the property 
distributed, or could establish a superior equity, 
'461 existing at the time of the filing of the bill. 
Curran v. Arkanscu, 56 U. 8. 15 How. 304 
[14: 705]; Wood v. Bummer. 8 Mason, 808; 
Ogilvie v. Knox Ins, Oo, 68 U. S. 22 How. 887 
[16: 8511; 8awuer v. Hoag, 84 U. 8. 17 Wall. 
6m21:781]. 

When the amended bill was filed, the resour- 
ces of the bank, discovered and delivered to the 
receiver, had been exhausted. The amended 
bill set out the names of all the stockholders, 
and all of those claimed to have been stock- 
holders at the date ol the suspension, by name, 
with the number of shares belonging to each. 
It charged that certain of them combined and 
confederated with the defendant Holmes for 
the purpose of committing a fraud upon the 
creditors of the bank, by surrendering and 
transferring their shares of stock, receiving in 
exchange ^erefor a portion of the assets of the 
bank applicable *o the payment of its debts. It 
accordingly prays, as a part of the relief, that 
these transactions may be inquired into and set 
aside; that the assets of the bank so received by 
any of these stockholders may be decreed to 
be delivered up and applied to the payment of 
the debts of the bank; and that, in addition 
thereto, an account be taken of all the present 
indebtedness of the bank and of the amounts 
due from each of the defendants "to vour or- 
ator and the ludgment and other creaitors of 
the said bank as stockholders thereof, upon 
the basis of the number of shares of stock held 
by them at the time the said bank suspended 
payment in the manner as aforesaid, in pursu- 
ance of the provisions of the Act under which 
the said bank was organized and by which 
the liability of the stockholders thereof is fixed 
and determined.*' 

In some respects it is quite true that this 
amended bill is a departure from the case as 
stated in the original bill It was, however, 
germane to the onirinal bill to have included in 
It the statements of the amended bill in respect 
to such of the stockholders as were charcea by 
•name with having, in combination with the 
president of the company sold their stock, re- 
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ceivinff assets of the bankinpaTment therefor 
after it had gone into liquidation, or in con- 
templation of insolvency, and in fraud of tbo 
creaitors. Assets of the bank received by any 
of them in such circumstances were such as 
were clearlv within the purview of the bill as 
originally framed, and those allegations were [4^1 
certainly the subject of a proper amendment. 
Having thus brought in a. number of the stock* 
holders properly as defendants, to subject them 
to a decree to account for assets of the bank re- 
ceived by them in breach of trust and in fraud 
of creditors, it does not seem inapproprUtte or 
foreign to the general purposes of the biU 
for tne court, having lurisdiction over them in 
behalf of the complBlnant, who, as we have 
seen, necessarily represented all creditors en- 
titled to share in the results of the suit, to pro- 
ceed upon the basis of granting the additional 
and complete relief prayed against them as 
stockholders, requiring them to answer under 
the statute for aU the contracts, debts, and en- 
gagements of the bank. But to do this made 
It necessary to bring in all other stockholders of 
the bank within the reach of the process of the 
court,althou^h thev may not have been charged 
as participatmg m the alleged breaches of 
trust and fraud. The various matters, there- 
fore, contained in the amended bill and the orig- 
inal bill were thus connected with each other 
in such a way as fairly to bring the question of 
granting leave to file the amended oill within 
ue discretion of the court below. In review- 
ing the exercise of that discretion on this ap- 
pend, we should not feel tustified in any case in 
reversing the action of tne circuit court, if it 
appeared that the appellants were not pat to any 
senous disadvantage or materially prejudiced 
thereby. The amendment made at the hear- 
ing, whereby the amended bill was changed 
so as to state that it was filed by the complaiii- 
ant on behalf of himself and all other creaitors, 
we regard as purely formal and propnerly permit- 
ted for the purpose of making uie bill explicitlj 
to conform to all that had taken place previous- 
ly in the progress of the cause. The litigation 
had been conducted, from the time of the filing 
of the first amended bill, upon the supposition 
and theory that it incluoed In its scope all 
creditors of the bank alike. The defendants, 
therefore, could not have been taken by sur- 
prise by the amendment, and would not be de- 
prived of the benefit of any defense or put to 
any disadvantage on account thereof. 

The action of the circuit court in permitting 
these amendments we think is Justified by the 
rules on that subject as stated by this court la [^7] 
the case of NedU v. NedU, 76 U. 8. 9 WalL 1 
[19: 5901; in The Tremolo Patent, 90 U. 8. 2S 
Wall. 518 [28: 971; and ffartUn ▼. Boyd, 113 
U. 8. 756 [28: 11411. In the last mentioned 
case it was said, p. 761 [1142]: "In reference 
to amendments of equity pleadings the courts 
have found it impracticable to lav down a rale 
that would govern sJl casea Their allowance 
must, at every stage of the cause, rest in tlie 
discretion of me court; and that discretion must 
depend largely on the special drcumstsncea 
of each case. It may be said, generally, that, 
in passing upon applications to amend, tb% 
ends of Justice should never be sacrificed to 
mere form, or by too rigid an adherence to 
technical rules of practice. Undoubtedly 
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eautton dioold be exercSted when the applica- 
tion comes after the litigation has continued for 
some time, or when the granting of it would 
cause serious inconyeniaice or expense to the 
opposite side. And an amendment should 
rarelT» if erer, be permitted when it would ma- 
teriaUv chanfl;e the Yery substance of the case 
made DT the Dili, and to which the parties have 
directed their proofs." 

By the original National Banking Act, sec- 
tion 5151 of the Berimed Statutes, it was de- 
clared that "The shareholders of ererv national 
banking association shall be held individually 
rosponable, eoually and ratably, and not one 
for another, for all contracts, debts, and en- 
gagements of such association, to the extent of 
Uie amount of their stock therein, at the par 
yalue thereof, in addition to the amount in- 
Tested in such shares.'' By section 5d20, it 
was also provided that "Any asssodation may 
go into liquidation and be closed bv the vote 
of its shareholders owning two thirds of its 
stock." But no provision Is contained in the 
original Act sp^fying what course mayor 
shall be taken, in case of voluntarr Uqmda- 
Uon, to enforce the individual liabifltv of the 
shareholders. It is provided by section 5294 
that when the Comptroller of the Currency has 
become satisfied of the default of the associa- 
tion under sections 5226 and 5227 to redeem 
any of its circulating notes, he may f ortiiwith 
appoint a receiver who, under his direction, 
shall take possession of the books, records, and 
assets of the association, collect all debts, dues, 
and claims belonging to it, "and may, if neces- 
sary to pay the debts of such association, en- 
force the individual liability of the stockhold- 
en. Such receiver shall pay over all money 
so made to the Treasurer of the United States, 
subject to the order of the Comptroller, and 
also make report to the Comptroller of all his 
acts and proceeding's." 

It thus appears that in the case of an invol- 
vntary liquidation under this section, the busi- 
ness of liquidation, as defined and required by 
the law, involved the appointment of the re- 
ceiver, who should, in aadition to the collec- 
tion <n the ordinary assets of the bank, also 
enforce a^^ainst the stockholders their indi- 
vidual liability, so far as neocBsary to create a 
fund sufficient to pay all the debts of the asso- 
ciation. It can hardly be supposed that the 
omission of the statute to provide an express 
and specific course of proceeding, by way of 
Judicial remedy, in case of voluntary liqmda- 
tion, leftthe creiditors of such an assdciauon in 
such circumstances without 'remedy against 
either a deficiency of assets or the results of a 
fraudulent maladministration. Section 5151 
imposes upon the shareholders of every nation^ 
banking association an individual responsibility 
for all its contracts, debts, and engagements, 
and the terms in which the obligation u created 
are mnconditional and unqualified, except that 
the liability shall be equal and ratable as among 
the shareholders. 

As all the shareholders are bound in that 
way to all the creditors, any proceeding to en- 
force this liabflity must be such as mm its 
natme would enable the court to ascertain for 
what the stockholders ought to benoade liable, 
to wbom, and in what proportion as respects 
each other. This can only be done by tiie 
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methods and machinery of a court of equity. 
Besides this, it must, we think, be admitted 
that a court of equity would be entitled, upon 
the general priiiciples of its Jurisdiction, to en- 
tertain a bill by one or more crediton whose 
suit would necessarily be for the benefit of all 
against the association and its officers and 
managers, and all those participating in its 
voluntary liquidation for tne purpose of pre- 
venting and redressing any makuuninistration 
or fraud against crraitors contemplated or 
executed, ni the liquidation of such an as- 
sociation, those entrusted with its manage- 
ment occupy the relation of trustees, first for 
creditors, and the terms of that trust, implied 
by law, require them to reduce the assets of 
the association to money or its equivalent, and 
to pay out those assets or their proceeds equally 
among creditors. 

The omission in the original Banking Act of 
1864, to provide expressly similar remedies in 
case of voluntary liquidation to those specified 
in case of involuntary liquidation was sup- 

Elied by the Act of June 80, 1876, 19 Stat, at 
I. 68; Supp. Rev. Stat. 216. The first section 
of that Act provides for the appointment of a 
receiver by the Comptroller of the Civrency, 
asprovidea in section 5234 of the Revised Stat- 
utes, whenever any national bank shall be dls* 
solved and its charter forfeited as prescribed in 
section 5289 of the Revised Statutes, or when- 
ever any creditor shall have obtained a Judg- 
ment against it which has remained unpi^ 
for a space of thirty days, or whenever the 
Comptroller shall become satisfied of its in- 
solvency after due examination. This receiver, 
it is declared, shall proceed to close up such as- 
sociation and enforce the personal liability of 
the shareholders. Section 2 of the Act of June 
80, 1876, is as follows: "That when any na- 
tional banking association shall have ffone into 
liquidation, under the provisions of section 
5220 of said statutes, the individual liability 
of the shareholders, provided for by section 
5151 of said statutes, may be enf orceid by any 
creditor of such association by bill in eauity, 
in the nature of a creditor's bUl, brought by 
such creditor on behalf of himself and of nil 
other creditors of the association, against the 
shareholders thereof, in any court of the United 
States having original jurisdiction in equity 
for the district in which such association may 
have been located or established." This sec- 
tion was in force when the first amended bill 
was filed in October, 1876. Whether we re- 
gard it as merely declaratoTT of tbe law as it 
stood under the original Bankinff Act, or as 
giving a new remedy which could not have 
been resorted to before, we think it warranted 
the court below in permitting the complainant 
to file his first amended bill. 

In the case of involuntary liquidation under 
the supervision of the Comptroller of the Cur- 
rency» the receiver appointed by him is author- 
ized and required, not only to collect and ap- 
ply the proper assets of the bank to the pay- 
ment of its debts, but also, so far as may be 
necessary, to enforce the indiividual lir.bility of 
the ^areholders. It thus appears that the en- 
forcement of this liability is a part of the li- 
quidation of the affairs of the oank; at least, 
so closely connected with it as to constitute 
but one continuous transaction. When, in 
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case of TohxDtary liquidation, the proceeding 
ia instituted by one or more creditors for 
tbe benefit of ah, by means of the jurisdic- 
tion of a court of equity, there seems to be no 
reason why the nature of the proceeding should 
be considered as clumged* The intention of 
Congress evidently was to provide ample and 
effective remedies in all the specified cases for 
the protection of the public and the payment 
of croditors, by the application of the assets of 
the bank and the enforcement of the liability 
of the stockholders. Admitting that this lia- 
bility is not strictlv an asset of the bank, be- 
cause it could not be enforced for its benefit as 
a corporation nor in its name, yet it is treated 
as a means of creating a fund to be applied 
with and in aid of the assets of the bimk to- 
wards the satisfaction of its obligations. The 
two subjects of appljringthe assets of the bank 
and enforcing tbe liability of the stockholders, 
however otherwise distinct, are by the statute 
made connected parts of the whole series of 
transactions which constitute the liquidation of 
the affairs of the bank. It was, therefore, 
proper to describe the bill to be filed by and on 
behalf of creditors as in the nature of a credit- 
ors* bill so as to enlarge the scope and purpose 
of a bill that might he more strictly limited as 
a creditors' bill merely. 

We think, therefore, that if such a bill would 
have been oblectionable without the statute, it 
is warranted by the statute. It is no objection 
that the original biU was filed prior to the 
passage of the Act of June 90, 1876. The biU 
as amended, being authorized by the statute in 
force at the time the amendment was filed, 
would justify such a proceeding in 9 pending 
suit to which it was made germane by the stat- 
ute itself, as weU as an original bill then for 
the first time filed. Neither do we consider the 
objection valid that it does not purport to have 
been filed in pursuance of tbe Act of June 80, 
1876, and is not filed by the complainant on be- 
half of all the creditors. The scope and prayer 
of the bill under the operation of the statute 
made it a bill for the benefit of all the creditors, 
notwithstanding it erroneously claimed priority 
on behalf of the complainant individually, llie 
only proper decree that could have been rend- 
ered upon it would have been for the equal 
distribution of the fruits of the litigation among 
all the creditors of the bank whoTn the mean- 
time had come in and proved their claims. 
The final amendment, as we have already seen, 
only had the effect to make the bill conform to 
the course of the proceeding which had actually 
been had under it, and was, therefore, purely 
formal. Its only effect was to make the biU 
profess to be wliat in law it was, and what in 
point of fact it had been considered to be. 

Mr. Daniell (Ch. Pr. chap. 6, g 1, p. 246, 4th 
ed.) says: "The court will generally at the 
hearing allow a bill, which has been ori^ally 
filed by one individual of a numerous class m 
his own riffht, to be amended so as to make 
such individual sue on behalf of himself and 
the rest of the class. " 

Our condnsion on this poiet is that the court 
below committed no error in permitting the 
amendments complained of to be made. 

The assignment of error next to be consid- 
ered arises upon the defense made on behalf of 
the defendants below, of the Statute of Limi- 
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tations. . The limitation relied upon is that pre- 
scribed by an Act of Illinois, which provider 
that "Actions on unwritten contracts, express 
or implied, or on awards of arbitration, or to 
recover damages for an injury to property, real 
or personal, or to recover tne possession of per- 
sonal pro()erty, or damages for the detention 
or conversion thereof, and all civil actions not 
otherwise provided for, shall be commenced 
within five years next after the cause of actiox» 
accrued." Bev. Stat HI 1881, 705. 

It is not necessary to decide in this case 
whether the Statute of Illinois relied upon is 
applicable, because in the view whidi we 
have already taken of the nature of the amended [52] 
biU filed in October, 1876, tbe statute, if appli- 
cable, ceased to run against the creditors of 
the bank entitled to the benefit of the decree, 
at that date. That amended bill is to be con- 
sidered from the date of its filing, as a bill on 
behalf of all the creditors of the bank who 
should come in under it and prove their claims. 
When anv creditor appeared during the prog- 
ress of the cause to set up and establish ma 
claim, it was necessarv for him to proye that 
at the time of filing the bill he was a creditor 
of the bank; any dSense which existed at that 
time to his claim, either to diminish or defeat 
it,might be interposed either before the master, 
or on the hearing to the court The creditor, 
having established his claim, became entitled 
to the benefit of the proceeding as virtually a 
party complainant from the besrinning, and the 
time that had elapsed from the filhiff of the 
bill to the proof of his claim woula not be 
counted as a part of the time relied on to bar 
the creditor's riffht to sue the stockholders. In 
other words, if he proves himself to be a credi- 
tor with a valid chum against the bank, he be- 
comes a complainant byrelation to the time of 
the fiUng of tbe bill. This bein^ so. it is not 
disputed that in October, 1876, the bar or the 
statute had not taken effect, even on the sap- 
position that the statute applied. 

In the case of In lU Oenend BoUing Stock 
Co,, Joint Stock Diicount Oompanj^$ Claim, L. 
R. 7 Oh. App. 646, Hellish. L, J., stated that 
in a case where the assets of a debtor are to be 
divided amonsst his creditors, whether in bank- 
rupts^ or in insolvency, or under a trust for 
creditors, or under a decree of the court of 
chancery in an administration suit, "the rule 
is that everybody who had a subsifftinff daim 
at the time of the adjudication, the insolvency, 
the creation of the trust for creditors, or the 
a^inistration decree, as the case may be, is 
entitied to participate in the assets, and that 
the Statute of Limitations does not run against 
bis claim, but as long as assets remain unad- 
ministered he is at liberty to come in and prove 
hiB claim, not disturbing any former dividend." 

Mr. Daniell (1 Oh. t^. chap. 15, par. 2, p. 
648, 4th ed.) states that "a decree for the pay- [531 
ment of debts under a creditor's bUl for the ad- 
ministration of assets is also considered as a 
trust for the benefit of creditors, and will in 
like manner prevent the statute ftom barring 
the demand of any creditor coming in under 
the decree. The creditor's demand, however, 
must not have been barred at the time when 
the suit was instituted^ for if the creditor's de- 
?aand would have been barred by the statute 
before the commencement of the suit the stat- 
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ute may be set up. It is to be remarked upon this 
point, thai it has been held that it was the de- 
cree only which created the trust, and that the 
mere drcumstance of the bill havinf been 
filed, although it might have been penmng six 
years, would not take the case out of the stat- 
ute, but according to the later decisions, it 
seems that the filing of the bill will operate by 
Itself to save the bar of the statute, though the 

Slaintiff by delay in prosecuting the suit may 
isentitlc himself to relief." 

He also says (chap. 29, par. 1, p. 1310): '*It 
may be observed here that where a person, not 
« party to the suit, carries in a claim before the 
master under Uie decree, the party representing 
the estate out of which the daim is made has 
the right to the benefit of any defense which 
he comd have made if a bill had been filed by 
the claimant in equitv or an action had been 
brought at law to establish such claim. There- 
fore, as we have seen, an executor may in the 
master's office set up the Statute of Limitations 
as a bar to a claim bv a creditor under the de- 
cree, provided such claim was within the opera- 
tion of the statute before the decree was pro- 
nounced.*' 

The authorities abundantly sustain the propo- 
sition also that a creditor who comes in under 
and takes the benefit of a decree is entitled to 
contest the validity of the claim of any other 
creditor, except that of the plaintiff whose claim 
is the foundation of the decree. 2 Dan. Ch. 
Pr. chap. 29, g 1, p. 1210, note 4, and cases 
cited. 

In StemdaUy, HankinBon, 1 Simons, 898, de- 
cided in 1827, it was stated by Vtee Chaneellar 
Leach, that "every creditor has to a certain 
extent an inchoate interest in a suit instituted 
by one on behalf of himself and the rest, and it 
would be attended with mischievous conse- 
quences to estates of deceased debtors if the 
court were to lay down a rule by which every 
creditor would be obliged either to file his bill 
or bring his action." 

It is supposed by counsel for the appellants 
that the authority of this case is shaken by what 
was said by Jessel, M. R., in his decision of 
Be Greaves, deceased, Brayy. ToflM, L. R. 18 
Oh. Div. 551. It is true that in this case the 
Master of the Rolls said that creditors had bet- 
ter not rely upon that decision for the future, 
but he points out as the reason that at the time 
be was speaking— in 1881— bills in equity had 
been abolished in England, and that wherever 
it is an action to recover a debt upon a contract 
the Statute of James was bindinff upon the 
Hiffh Court in every case in which it applies; 
ana that it was no longer the practice, so far as 
personal estate was concerned, to brino^ an ac- 
tion by one creditor on behslf of others, be- 
cause of a provision in the Act of 1852, since 
the passing of which the practice had been 
abandoned of suing by one creditor on behalf 
of all, except in cases relating to real estate, as 
to which the section of the statute does not ap- 
ply, unless it has been ordered to be sold or 
there is a trust or power of sale, and that, there- 
fore, there were no longer any suits brought bv 
any creditor, except for the payment of his 
own debt. In the present case, the suit, al- 
though in the nature of a creditor's bill, is not 
a bill merely for the administration of the assets 
of an insolvent corporation. There is no fund 
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formerly belonging to the corporation in oooit 
for distribution. It is a suit for the enforcement 
of a personal liability of the defenduit stock- 
holders to pay the debts of the c o rporation, in 
which the creditors are the complainants. Each 
creditor becomes a party to the suit, it is true, 
onlv when he appears to prove his d^m. Wm 
right to proceed depends upon the fact of his 
being the owner of a validf claim agafaist the 
corporation; but if he proves such a claim, 
then he does prove himself to be a creditor, 
and as such is entitled to come in under the 
decree, and has a right to be considered as a 
party complainant from the beginningb) re- 
lation to the time of filing the ^ni. The be- [55] 
ffinning of the suit as between tht» cTsditor and 
tne stockholder is the date of the filing of the bill 
if duriog its progress and pendency he proves 
his ri^ht to be considered as a cocomplainant. 
It follows, therefore, that the statute sought to 
be applied in the present case ceased to run as 
against the complainants from the date when 
the bill was filed, in October, 1876, under 
which they subsequently established their right 
to come in as participants in the benefits of the 
decree. Whether or not the Statute of Limita- 
tions of Illinois would in any case operate to 
bar such a suit as the present, bein^ a bill in 
equitv in the Oircuit Court of the UnUed States, 
founaed upon an obligation arising under an 
Act of Oongress, is a question which we are, 
therefore, not called upon to consider or de^ 
cide. 

Another assignment of error is peculiar to 
the appeal of the administrntor (20&o/?t> non of 
William H. Adams, deceased. William H. 
Adams in his lifetime was one of the defendants 
in the amended bill of 1876, and at the time of 
the suspension of the bank a stockholder to the 
extent of 240 shares. He died June 6, 1882, 
during the pendency of the suit, which stands 
revived as against nis administrator de bonis 
non. The administrator contended that the 
personal liability of his intestate did not survive 
as against the administrator, and that, there> 
fore, no decree could be rendered against him 
subjecting the estate of Adams in hw hands tor 
administration. The Indicia] decisions more di- 
rectly relied upon by the appellant in support of 
this contention are those of Dane v. Dane Iffg. 
Oo. 14 Gray. 488; Bacon Y.Pomeroy^Oi Mass. 
577; Ripley v. Sampson, 10 Pick. 870; Ba'Ms v. 
Lincoln, 10 Gray, 600; Orayy. (hffln, 9 Cuah. 
192. These cases, however, so far as they are 
in point, are based upon the particalar language 
of the Statutes of Massachusetts, materially dif- 
fering from that contained in the National 
Baniong Act. Under that Act the individual 
liability of the stockholders is an essential ele- 
ment in the contract by which the stockholders 
became members of the corporation. It is vol- 
untarily entered into by subscribing for and ac- 
cepting shares of stock. Its obligation becomes 1 56 1 
a part of every contract, debt, and engagement 
of the bank itself, as much so as if they were 
made directij by the stockholder instead of by 
the corporation. There is nothing in the stat- 
ute to indicate that the obligation arising upon 
these undertakings and promises should not 
have the same force and effect, and be as bind- 
ing in all respects, as any other contracts of the 
inaividual stockholder. We hold, therefore, 
that the obligation of the stockholder survives 
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as against his personal fropresentatives. Fkuh 
V. Oonn, 109 U. S. 371 [27: 9661; Hofnirt v. 
Johtuon, 19 Blatchf. 859. In Massachusetts 
it was held, in Grew y. Breed, 10 Mete. 569, that 
administrators of deceased stockholders were 
chargeable in equity, as for other debts of their 
intestate, in their representative capacity. 

The next assignment of error to be considered 
arises upon the separate appeal of Charles Corn- 
stock, who is charged by the decree with an 
assessment upon 1^ shares of the capital stock 
of the bank standing in his name as owner at 
the time of its suspension. In his answer, which 
is under oath as called for, Comstock "admits 
that at the time of the said suspension he was 
the owner and holder of certain shares of capi* 
tal stock thereof; that previous to—about in the 
year 1872 he was the owner of one hundred and 
fifty shares of said stock; that on or about the 
8th day of February, 1878, this defendant sold, 
[67 J assigned, and delivered fifty shares of the said 
stock to Ira Holmes, and on or about June, 
1878, this defendant sold, assigned, and deliv- 
ered fifty other shares of said stock to Preston 
C. Maynard; that he endeavored repeatedly io 
have said stock transferred on the lMX)ks of the 
bank, but that said Mavnard refused to allow 
said stock to be so transferred, although he had 
before promised to have the same transferred. 
That at the time of the said several sales of 
stock as aforesaid the said banking association 
was carrying on its regular business of banking, 
and was in fact solvent and fully able to pay its 
debts, and, as he is informed and believes, not 
indebted to any of the present creditors of said 
bank. That afterwards, on or about the 2dd 
day of September, 1878, this defendant sold, as- 
signed, and delivered to the said Ira Holmes 
his other fifty shares of stock in said bank, with 
other property, receiving in payment therefor, 
and for the other property sold to said Holmes 
at the same time, certain promissory notes of 
one Wm. Patrick, payable to the said Ira 
Holmes, and was secured with certain other 
notes by mortgage from said Wm. Patrick to 
said Ira Holmes, which said notes and mort- 
gage have proven to be of little value to this de- 
fendant, and in oonseouence of the incumbran- 
ces and taxes upon said property, and the ex- 
pense of f oreclosmg, and how muc^ of the value 
of saiid notes and security should be attribut- 
able to the consideration of this sale of said 
stock, this defendant is unable to state, but he 
insists that at the time of said sale to said 
Holmes this defendant was informed and be- 
lieved said bank was able to pa^ all its debts in 
full, and the consideration received by him was 
paid by said Holmes out of his indiviauid prop- 
erty and not from the assets or property of said 
bank." 

The stock books introduced on the part of 
the complainant show that fifty shares of this 
stock were transferred September 28, 1878; 
fifty more on September 24, 1878, and fifty 
more were canceled on the last date; and the 
testimony of Holmes is that, as to the last fifty 
shares, tney must have been transferred at the 
said time. The transfers in each case were to 
Ira Holmes. It is found by the decree of July 
28, 1888, that the bank became insolvent and 
suspended payment September 28, 1878, and 
went into voluntary liquidation on September 
26, 1878. The resolutions of the shareholders 
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of the bank, instructing the directors to put the 
bank into voluntary l^uidation, wenpassed 
at a meeting held on September 25, 1878. One 
of the resolutions is as follows: "That this 
bank, In its endeavors to continue business 
through the existing panic, has substantially 
exhausted its cash resources and is unable to 
continue cash payments, and that we regard it 
for the best interests of the stockholders and 
depositors alike that its affairs be placed in vol- 
untary liouidation in accordance with the 42d 
section ox the National Currency Act in that 
behalf provided." The directors, at a meetiuK 
held on the same day, resolved to go into vol- 
untary liquidation and close up the affairs of 
the bank in pursuance of this resolution. The 
notice to the public, addressed to the creditors 
of the bank, was issued and advertised the next 
day. As to the fifty shares of stock sold bv 
Comstock to Holmes on September 28, 1878, 
we think the conclusion cannot be resisted that 
the transaction was made in contemplation of 
the insolvency of the bank, and, although both 
parties may have believed that the bank would 
ultimately be able to pay all of its debts, not- 
withstanoinff this transaction, we think that, as 
^^nst creditors, it was fraudulent in law, and 
to that extent Comstock is chargeable as a 
shareholder. The sale of fifty shares in Feb- 
ruary, 1878, and of the other fifty shares in 
Jtme, 1878, there is no reason to suppose were 
not made in entire good faith, and without any 
expectation on the part of the parties of the in- 
solvency of the bank. Notwithstanding Uiat, 
Comstock continued to be upon the books of 
the bank the owner of these shares until Sep- 
tember 28 and September 24, when thej were 
respectively transferred. 

By section 5189 of the Revised Statutes, those 
persons only have the rights and liabilities of 
stockholders who appear to be such as are reg- 
istered on the books of the association, the stock 
beinff transferable only in that way. No per- 
son becomes a shareholder, sublect to such lia- 
bilities and succeeding to such rights, except by 
such transfer; until such transfer the prior bold- 
er is the stockholder for all the piirposes of the 
law. It follows, therefore, that Charles Com- 
stock in respect to the shares sold by him in 
February and June, 1878, was the statutorr 
owner on the 28rd day of September, 1878. 
HiB liability as such stockholder is the same aa 
if he hod that day sold and transferred the 
stock to Ira Holmes, but such a sale and trans- 
fer could only have been made that day by 
Comstock, who was himself a director, in con- 
templation and actual knowledge of the sus- 
pension of the bank; it would operate as a 
fraud on the creditors, an effect which the law 
will not permit. The case is not within the 
rule laid down in Whitnev v. Buil&r, 118 U. S. 
655 [ante, 266]. Here there is no proof, at> 
there was in that case, of the delivery of the 
certificate to the bank and a power of attorney 
authorizing its transfer, with a request to do 
so made at the time of the transaction. The 
delivery was to Holmes, not as president, but 
as vendee. We are, therefore, constrained to 
hold that the decree below, in charging Coni- 
stock with liability as the owner of 160 shares, 
was not erroneous. 

The next assignment of error Is based upon 
that part of the decree which directs payment 
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of tiie daims reported bythe master under the 
denomination of Class I>, amounting in the 
Aggregate to $185,110.84. They are designated 
by the master as claims " arising before the 
fulure of the bank, upon which worthless col- 
laterals were subsequently received." It is 
averred by the appellees that tbey are claims 
arising for the most part, if not in all instances, 
upon indorsements and guarantees made in the 
name of the bank by Holmes, its president, 
after the suspension of the bank, ana while it 
was in liquidation. It appears clearlv from the 
evidence that, in many cases, parties having 
claims a^inst the bank acceptea from Holmes 
commercial paper held by the bank which it 
had received in the course of its business, and 
which constituted a part of its assets, running 
some of it several months and some of itsevenu 
years, bearing interest, some at the rate of 8 
and some at the rate of 10 per cent per annum, 
indorsed and guaranteed in the name of the 
bank by Holmes as president. The books of 
the bans show that in these cases the paper so 
received was charged against the account of 
the party receiving it, thus closing the account 
as settled. In these cases, it is testified by 
Holmes that the creditors gave their checks to 
the bank for the amount standing to thdr 
credit In some cases, the creditors or their 
agents testifying to the transactions, without 
contradicting Holmes in respect to what was in 
fact done, nevertheless state that the paper ac- 
cepted by them was received, not in payment, 
but as security. It is obvious, however, that 
in most, if not all instances, the witnesses are 
referring to the security which they supposed 
they had received and were entitled to lely 
npon. by means of the indorsement and guaran- 
tee of the paper thus received, made bv Holmes 
as president in the name of the bank. Tliey 
certainly acted upon this belief, for in many 
instances they proceeded to obtain judgments 
against the bank, after the maturity and dis- 
honor of the paper so received, upon these in- 
dorsements and guarantees, and hi this pro- 
ceeding proved their claims in that form by tran- 
scripts (4 such judgments. It is true that, in 
the final decree, the master was directed to cox^ 
lect his computation of interest so as to equal- 
ize the claims of the creditors by allowing in- 
terest at a imifonn rate from the time of the 
suspension upon the amounts as they appeared 
to be due from the books of the bank, but all 
the claims in Class D, notwithstanding the set- 
tlements made, were included in the amounts 
found due and ordered to be paid. In this 
respect we are of the opinion that the decree is 
erroneous. Those creditors who made settle- 
ments after the bank was put into liquidation 
and received from the president in that settle- 
ment paper of the bank, or as in some cases the 
Individual notes of Holmes himseSf, indorsed 
or ^aranteed in the name of the bank, are not 
to be considered as creditors of die bank enti- 
tled to subject the stockholders to individual 
liabiUty. The individual liability of the stock- 
nolders, as imposed by and expressed in the stat- 
ute, is indeed for all the contracts, debts, and en- 
gagements of such association, but that must be 
restricted in its meaning to such contracts, 
debts, and engagements as have been duly con- 
tracted in the ordinaiy course of its business. 
That business ceased when the bank went into 
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liquidation ; after that there was no authority 
on the part of the ofilcers of the bank to trans- 
act any business in the name of the bank so as 
to bind its shareholders, except that which is 
implied in the duty of liquidation, unless such 
authority had been expressly conferred by the 
shareholders. No such express authority ap- 
pears in this case, and the power of the pred- 
dent or other officer of the bank to bind it bv 
transactions after it was put into liquidation is 
that which results by Implication from the duty 
to wind up and close its affairs. That du^ 
consists m the collection and reduction to 
money of the assets of the bank, and the pay- 
ment of creditors equally and ratably so far 
as the assets prove sufficient Payments, of 
course, may be made in the bills receivable and 
other assets of the bank in specie, and the title 
to such paper may be transferred by the presi- 
dent or casnier by an indorsement suitable to 
the purpose in the name of the bank, but such 
indorsement and use of the name of the bank is 
in liquidation and merely for the purpose of 
transferring title. It can have no other effect 
as against the shareholders by creating a new 
obligation. It does not constitute a uability, 
contract, or engagement of the bank for which 
they can be h^ to be individually responsible. 
Eveiy creditor of the bank, receiving its assets 
under such circumstances, knows the fact of 
liquidation, and is chargeable with knowledge 
of its consequences ; he takes the assets received 
at his own peril ; he is dealing with officers of 
the bank only for the purpose of winding up its 
afbirs. If he accepts something in lieu of an 
existing obligation looking to future payment, 
it must be from other paraes. It is not within 
the power of the officers of the bank, without 
express authori^, by such means to prolong 
inaefinitely an obligation on the part of the 
shareholders, which is imposed by the statute 
only as a means of securing the payment of 
debts by an insolvent bank when it is no longer 
able to continue business, and for the purpose 
of effectually winding up its affairs. This is 
the very meaning of the word *' liqiddaUon." 
Mr. JuiUce Story said, in Fteekner v. Bank of 
U. 8.21 U. S. 8 Wheat 862 [5:686]: "lU 
ordinary sense, as given by lexicographers, is 
to clear away, to lessen debt, and, in common 
parlance, especially among merchants, to liqui- 
date the balance u to pay it" In White v. 
Knox, 111 U. S. 787 (^:6081. it was said: 



' Thebushiess of the bank must stop when in- 
solvency is declared." In National Bank v. 
Ineuranee Co., 104 U. 8. 54 [26: 6981, the Haul- 
dation of such an association was said to be uke 
that which follows the dissolution of a copart- 
nership. 

In this view, it is contended, on behalf of the 
creditors interested, tiiat, as they relied upon 
the continuing liability of the bank and of its 
shai^olders, l)y virtue of these indorsements 
and guarantees, if they are deprived of the 
benent of the latter, the settlements themselves 
should be set aside, and thev, the creditors, 
restored to the situation in whidi they were at 
the time of the suspension of the bsnk. But 
this is clearly inadmissible ; such a restoration 
cannot in fact be made. The circumstances of 
the situation have greatly changed bv the lapse 
of time. The creditors who entered into these 
settlements have no ground of complaint 
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against tbe iMunk ss a corporatioo or as against 
its stockholders ; they were not misled to their 
bun bv ouy fraudulent misrepresentations or 
concealments of any matters of fact What- 
ever mistake was made was their own. and it 
was a mistake consisting nierely in a nusappre- 
hension of Uidr legal rights, lliey were bound 
to know, as well as Flolmes, the limits of his 
autbority, and ought to have acted on tbe pre- 
sumption that be had no right to bind the bank 
or its sboreholders in futuro by any new en- 
gagement If they chose, in their eagerness to 
obts^ a settlement in advance of other creditors 
equally entitled, to accept a part of the assets 
<n the bank or the personal obligation of its 
president in settlement of their claims, they 
must abide by the election which was then 
made, and which cannot now be set aside. 
They made their settlements in view of their 
own estimate of the present advantage ; they 
cannot now undo them to the disadvantage of 
other creditors, over whom they sought to ob- 
tain preferences, nor to the preludice of the 
stockholders, who have a right to be exonerated 
from the payment of all contracts, debts, and 
engagements of the bank contracted since the 
date of its suspension. 

In respect to these claims in Class D, Ira 
Holmes, the president, testified as follows: 

" Q. In each case where you settled with the 
creditor of the bank and turned him out bills re- 
ceivable of the bank, how was that settlement — 
was it a payment, or what was the transaction? 
A. It was a full payment of the demand. He 
gave me his che<^ on the bank for the amount, 
tbe same as if we were doing a regular business 
and the parties should come in and buy so 
much bills receivable and give me a check on 
another bank. 

" Q. Was there any case in which there was 
any other understanding than that he took 
these bills receivable in myment of his demand 
against the bank? A. Kot any." 

On his cross examination he is asked: 

" Q. If creditors ame to take paper in full 
payment, why would the bank guarantee it? 
A. I didn't say they agreed to take it in full; a 
great many people took the paper without 

Siarantee, and otners would not take it unless 
ev had a goarantee; only when it cot down 
toue last settlement and they wouldnot take 
H unless the bank would guarantee it" 

The force of this testimony is, we think, that 
the party accepted the paper, with or without 
the guarantee, in settlement of the daim as it 
stooa on the books of the bank on the day of 
the suspension. Those who insisted upon the 
guarantee or indorsement bv the bank undoubt- 
edly reUed upon it as an obligation which they 
might thereafter enforce, but their reliance was 
upon that contract and not upon the original 
claim. It does not detract ttom the binding 
nature of tbe settlement that this guarantee was 
given and received and relied upon. The only 
mistake now asserted as a ground for going be- 
hind the settlement is, that the guarantee or in- 
dorsement is not effective as an obligation of 
the bank for which the stockholders are indi- 
viduallv responsible. But this is not a mistake 
as to what the parties intended to do; it is only 
a mistake as to the effect of what they did. iji 
the bank was in liquidation, and the officers 
were not authorized to enter into new con- 
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tracts, tbe presumption is, in eveir case where 
the creditor accepted paper In settlement of hit 
claim, that it was reocdved in payment and 
operated as a satisfaction. If there was any 
other agreement by which that paper was re- 
ceived merely as collateral to the original debt 
and received as security and not in payment, 
it must be affirmatively sbovm. 

We have carefully examined all the evidence 
contained in the record in respect to each of 
the claims embraced in Class u of the mas- 
ter's report. We are not able to dnd as to any 
one claim, that it is an exception from tiis gene- 
ral rule as to settiements established by the testi- 
mony of Holmes. In several instances, it is 
true that the witnesses wiUi whom the settie 
ments were made alleged that the notes witk 
tbe indorsements or guarantees were not taken 
in payment and satl^action, but as additional 
security for their claims; and that the transac- 
tions were made upon the faith that the remedy 
against the bank and against its stockholders 
was not thereby impaired. But it is quite evi- 
dent we think, that in each of these cases the 
reliance was not upon the liability arising upon 
the claim as it stood prior to the settiemcnt. but 
upon the indorsement or ^arantyof the bank, 
and the belief that the liability of the stock- 
holders remained unaffected by the transaction. 
The facts in each case are that the claim as it 
stood upon the books of the bank was setticd 
between Uie parties by the creditor accepting 
bUls reosivable out of the assets of the bank, or 
the individual note of its president indorsed or 
guaranteed in the name of the bank; suppos- 
mg that, in the event of default in payment by 
the other parties to the paper, the obligation of 
the bank itself was preserved by the indorse- 
ment or ^aranty, and that for that contract 
the stockholders continued to be liable. Upon 
this view of the facts, the stockholders are by 
law exonerated from the obligation to contrib- 
ute to the payment of any claims of this class. 
All those enumerated in Class D in the master's 
report, therefore, should have been excluded 
from tiie benefits of the decree. 

Three other questions raised upon the record 
remain to be disposed of. The nrst is whether 
interest upon the debts of tbe bank should be 
allowed as against the stockholders from the 
date of the suspension. As tbe liability of the 
shareholder is for the contracts, debts, and en- 

Sagements of the bank, we see no reason to 
eny to the creditor as against the shareholder 
the same right to recover interest which, ac- 
cording to Uie nature of the contract or debt 
would exist as acainst the bank itself; of coarse, 
not in excess of tiie maximum liabilitj as fixed 
by the statute. In the case of book accounts in 
favor of depositors, which was the nature of 
the claims in this case, interest would begin to 
accrue as against the bank from the date of its 
suspension. The act of soing into liquidation 
dispenses with the necessity of any demand on 
the part of the creditors, and it follows that 
interest should be computed upon the amounts 
then due as against the shareholders to the time 
of payment 

The next question arises upon the objection 
of the appellants to the idlowance made by tbe 
decree of 20 per cent of the amount of tbe 
debts of the bank due at the date of the suspen- 
sion, in addition thereto, U cover the expenses 
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of fhe TeoelT«nhip. This lum.we think, ought 
not to have been aUowedL The ordinaiy coeta 
of the cause are, of courae, taxable as against 
the defendants as in other cases, but we see no 
reason why the stockholders should be required 
to contribute, as a debt due from the bcmk or 
themselves, to a fund for the rAvment of the 
expenses of the receivership. The receiver in 
Chis case was appointed under the original bill, 
befora any claim was set up on behalf of the 
complainant and the other creditors against the 
stockholders upon their individual liability. 
The purpose for which the receiver was ap- 
pointed was to collect the proper assets of the 
bank and reduce them to money, so that they 
might be applied to the payment of its credit-* 
ors. This office he performed, and the fund so 
fealized maybe and was properly charged with 
the expenses of its collection, but the receiver 
was not necessary to the enforcement of the lia- 
bility of the stockholders in this suit That 
liability '^as in progress of enforcement by the 
creditors themselves. Nothing was necessary 
to that end except the ordinary procedure by 
means of a master to ascertain what amount 
of debts was due, to what creditors, with 
the names of the stockholders who were such 
on the books of the bank at the date of its sus- 
pension, and the number of shares held by each. 
The case differs in this respect from that otan 
invohintary liquidation under the supervision 
of the CJomptroller of the Currency. The re- 
ceiver appomted by him is the only person au- 
thorized to enforce the liability of the stock- 
holders, as well as to collect and distribute the 
assets of the bank; everything to be done must 
be done by and through him, and in his name; 
he is the only person charged with alU the ac- 
tive duties and responsibilities of the liquida- 
tion of the bank, including the enforcement of 
the individual liability of the stockholders. 
The fund realized for distribution must, of 
course, include the costs and expenses neces- 
sarily incurred by him in the penormance of 
these statutory duties. The equivalent for 
them. In the case of creditors who upon the 
voluntary liquidation of the bank seek to en- 
force the individual liability of the stockhold- 
ers, is the ordinary costs of the court taxable in 
the cause. No receiver Is necessary in ordi* 
naiy cases, and there is nothinsr in the circum- 
stances of this case to make it an exception. 
Whatever costs and expenses should be paid 
on account of the receivership in this case, be- 
yond any allowance made heretofore and paid, 
if any, should come out of the creditors at 
whose instance the receiver was appohited, and 
not out of the stockholders. 

It is also objected to the decree that it includ- 
ed among the claims directed to be paid out of 
the assessment upon the shareholders an 
amount, alleged to be about $5,000, in behalf 
of persons assumed to be creditors, but who 
did not appear in the cause or before the mas- 
ter to file and prove their claims. This was 
erroneous. No person is entitled to recover as a 
creditor who does not come forward to present 
his claim. The only proof in reference to 
such claims in thepresent case consisted in affi- 
davits made by Bfenry B. Mason, one of the 
attorneys of thie receiver, that he had " made a 
personal investipration of all the claims against 
the Manufacturers' National Bank, and, from 
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the evidence introduced in the cause, and from 
outside knowledge confirmatory thereof, states 
that the Manumcturers' National Bank of 
Chicago is Justlv indebted to the several per- 
sons mentionea in the schedule hereunto an- 
nexed and made part of this affidavit, in the 
principal sums set opposite their several names, 
with interest thereon from March 12, 1875, at 
the rate of 6 per cent per annum in each case," 
etc. No one appearea as claimant, Imd no au- 
thor!^ is shown to any one to act for him or 
in his own name. These claims should have 
been disallowed. 

The decree of the Oireuit Court i$ aceordingljf 
reversed^ and the cause U remanded^ with direc- 
tiom to proceed therein ae justice and equity may 
require %n conformity mth this opinion; and %t 
issoordered. 

True copy. Test: 

JamoB H. M6K«»Dne7« Olork, Sup. Oourt, U. 8» 



FIRST NATIONAL BANK OF OLEVB- i'^^^ 

LAND, OHIO ST AL., Appts., 

e. 

JOHN M. SHEDD bt al.. Trustees. 

(See 8. 0. Reporter*i ed. 7i-e7J 

Railroads --foreeUmtres of martgages—trustee as 
representative of bondhoiders^right of mcfjoT' 
iiy to control— sale before seitUment of ques- 
tions as to priority andecctent eflisn. 

1. The trustee of a rafiroad mortgage as a rule 
represents the bondholders in all legal proceedings 
carried on by him aflteotlDg his trust to which they 
are not actual parties ; and where differenoes of 
opinion exist among them as to what their interests 
require, he should act, within the provisions of his 
trust, in accord with the wishes of the majority act- 
ing in good faith and without collusion. 

tL In a proceeding for the foreclosure of two 
railroad mortgages and the determinatiOD as to the 
extent of the priority of lien of the first mortgage 
and the amount due on the issue of bonds thereuu • 
der, the law does not require that a sale shall be 
postponed, until all disputed questions as to the dis* 
olbutlon of the proceeds are settled, against the 
wishes of the trustees and a large majority of the 
bondholders, merely because the IntervenocB, rep- 
resenting a minority interest, obleot^ 

[No. 1817.] 
Submitted Jan. f 4. 1887. Dseidsd Mar. t8. 1887. 

APPEAL from the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania. 

Motion to dismiss, with which is united a 
motion to affirm. Affirmed. 

The history and facts of the case appear in 
the opinion of the court. 

Messrs. OeorM T. Blspluun and Bun- 
nln^ ib Edeallt for John M. Shedd, appellee; 
and Messrs. Francis Rawle and D. T* 
Wateon* for Heniy Rawle. appellee, \n sup- 
port of motions. 

Mr. John Dalaell. for appellants, contra. 

Mr. Chitf Justice Walte delivered the opin- 
ion of the court: 

The facts on which these motions rest are as' 
follows: The Shenango and Allegheny Valley 
Railroad Company is a corporation organized 
under a charter granted by the State of Penn- 
sylvania to buOd and operate a railroad from a 
point of intersection or junction with the Brio 
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■ad Plttslnirffb Railrood, in tbe Township of 
West Salem, in the County of Mercer, to Bear 
Creek, in tbe County of BuUer. In March, 
1809, the directors of the company resolved to 
issue bonds to the amount of 1 1,000.000, and 
secure them by a mortgage or dc^ of trust to 
Henry Rawle, Trustee, on that portion of its 
road "constructed and to be constructed be- 
tween the western terminus thereof at its Junc- 
tion with the Erie and Pittsburgh Railroad in 
West Salem Township, Mercer County, and a 
point in Butler County forty miles southeast- 
wardly from said western terminus,and to be de- 
nominietted a first mortc^age. " Under this author- 
ity a mortgageortrust deSa wasactuaUyezecutal 
to Rawle, as Trustee, not only on this forty miles 
of road, with its rolling stock and appurtenances, 
but also upon ' ' any lateral or brancSi roads, with 
their appurtenances, that may hereafter l^ con- 
structed by or come into possession of the com- 
pany along the line of the aforementioned forty 
miles of inain line or connected therewith; all 
of which things are hereby declared to be ap- 
purtenances and fixtures of Uie said railroaa, 
and also all franchises connected with or relat- 
ing to the said railroad, or the construction, 
maintenance, or use thereof, now held or here- 
after acquired by the said party of the first part 
(the company), and aU corporate and other fran- 
chises which are now or may be hereafter pos- 
sessed or exercised by the'^ company. This 
mortgage was duly recorded, and all the bonds 
authorized were isBued thereundei. 

By an Act of the Legislature of Pennsylva- 
nia, approved April 14, 1870, the company was 
anthoniEed "to so extend their eastern terminus 
as to connect with the Allegheny Yallev Rail- 
road, and to so extend the western terminus as 
to connect with any other railroad;" and by an- 
other Act, approvea March 7. 1872, " to con- 
struct three branches from their railroad as may 
be necessary and convenient for the develop- 
ment and transportation of coal, ore, limestone, 
and other minerals in the vicinity of their rail- 
road, provided the said branches shall not ex- 
ceed a distance of ten miles from the main line 
of said company." 

The main line of the road was afterwards ex- 
tended from its eastern terminus to the Alle- 
ffheny Yallev Railroad on the east side of tbe 
AUegheny River, and from its western end to 
the Atlantic and Great Western Railroad near 
theTownof Oreenvilie,making the entire length 
of that Une forty-seven miles. The company 
also buOt sundry branch roads, and on the first 
of July, 1877, it executed another mortgage or 
deed <n trust to John H. Devereux. Trustee, to 
secure another proposed issue of $1,000,000 of 
bonds. This mortsage covered "the entire rail- 
road, built and to be ouilt, • • • from its 
lunction with the Atlantic and Oreat Western 
Railroad • • * to the Allegheny Valley 
Railroad on the east side of £e Allegheny 
River, Icwether with all its branched, extensions, 
side tracks, switches and turnouts, built and to 
be built, and also aU the lands, rights, fian* 
chises, and appurtenances thereto belonging. 
* * * and also all the corporate rights and 
franchises of said railroad company;" but it was 
expressly made " subject to a previous mort- 
nge on forty miles of the northwestern end of 
the railroad aforesaid and Its appurtenances ex- 
ecuted to Henry Rawle, Trustee." 
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Under this mortotige $200,000 of bonds weie 
issued, and $176,000 in addition wero placed 
with Uie following parties as collateral aecoritj 
for the following sums: 

L First National Bank 

_ of QevelaiKl, O 184,000 to seouva $80,0(k» 

S. Second National 

Bank of Erie, Pa.... S0,000 •* 8B.00& 

8. First National Bank 

of GreenvlUe tt/XIO ** mm 

i. Mahoning Nat. Bank 

of YouDxstown 18,000 * 10,000 

ft. Wick Brothers ft 

Gompany 8,000 ** tJBtn 

8. Thomas H. WeUi... 8,000 "* 8,000 

In all— bonds $175,000 toseoore $102^ 

On the 15th of March, 1884, Charles L 
Toung and Henry Tyler, subjects of Great 
Britain, claiming to be the owners of the 
$200,0()0 of bonds issued under the Devereux 
mortgage, filed their bill against the Railroad 
Company in the Circuit Court of the United 
States for tbe Western District of Pennsylvania 
to have a receiver appointed. This was done 
on the same day the Dili was filed b^ the ap- 
pointment of lliomas P. Flower, receiver, and 
be was at once authorized to borrow $100,000 
upon his certificates, to be used in the payment 
of wages, interest, taxes, and other prSerred 
claims. 

On the 1st of May, 1884, Devereux. as trus- 
tee under the second mortgage, fUea his bill 
against the company in the same court, to fore- 
close his mortg}M[e, and asking the'appointment 
of a receiver. To this the company filed an 
answer, June 26, 1885, substantially admitting 
all the averments in the bill, and setting forth 
the appointment of Flower as receiver in the 
suit of Young & Tyler. 

On the 6th of June, 1885, Rawle filed a peti- 
tion in the suit of Young & Tyler, asking per- 
mission to sell under his mortgage; but on the 
81st of July, 1885, the court, luthough of opin- 
ion that "an earlv sale of the railroad as an en- 
tirety would undoubtedly conduce to the ben- 
^t of its creditors," postponed the order ssked 
for until a sale could be made under both mort- 
gages, by the two Trustees acting conjointly. 

On the 5th of September, 1885, Devereux, by 
leave of the court, filed an amended bill, tt/ 
which, in addition to the railroad company, he 
made Rawle, Trustee, Flower, the receiver. 
The British and South Wales Railwav Wagoo 
Company (Limited), The Union Rollmg Stock 
Company (Limited), and William A. Adamiw 
defendants. In this amended bill it \b averred 
that the Devereux mortgage is afirst lien on all 
the main line of the company excepting only 
"forU" miles of said main line extenoinffsoutb- 
easterly from its Junction with the Erie sod 
Pittsburgh Railroad at Shenanao," and "upcm 
all the mteral branches of said road." Tbe 
whole line, including the lateral branches, Is 
stated to be seventy-five miles in length, sod 
the part on which the Devereux mortgage ii 
the first lien thirty-five miles. The raaver ii 
for an account of the amount due on Uie bonds 
outstanding seciued by the mortgages to Der- 
ereux and Rawle resp^ively, the amount due 
on the receiver's certificates u»ued by Flower, 
tbe expenses of the receivership, and certais 
car-trust contracts, and also for a determint- 
tlon of Uie respective priorities of aU theincom- 
brinces and barges on the property, andfora 
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Mde of the mortgaged premiBee, free of liens, to 
pay the amounta fauna due in the order of their 
priority. This bill also prays the appointment 
of a reoelTer to take charge of the property and 
manage the business dunng the pendcngr of 
the siSt. The British and South Wales Kail- 
way Wagon Company, The Union Rolling 
Stock Company, and William A. Adams an- 
swered, settmg up certain car-trust contracts 
[78] which are immaterial on the present appeaL 
Devereux, the trustee, havinff died pending the 
suit, John M. Shcdd was d\:^ appointed in his 
place and substituted for him as complainant, 
April 16, 1886. 

On the 18th of May, 1886, the First National 
Bank of Cleveland, The Second National Bank 
of Erie, The First National Bank of Oreen- 
ville. The Mahoning National Bank, Wicks 
Brothers and Company, and Thomas H. Wells 
appeared in court, and on the lOth of June, 
1886, were permitted to interyene in the suit, 
pro intereise tuo, because of averments in their 
petition that Sbedd, the substituted trustee, 
"is conunitted to a course, and is acting in a 
manner which is calculated to injure them in 
their security; in this, to wit, that there is on 
foot a certain scheme for the reorganization of 
said railroad company, which contemplates a 
United and friendly foreclosure' and sale of the 
entire road under the two mortgages named in 
plaintiff's amended bill, and this action now 
pendinff is to be used as the means of carrying 
forwara said reorganization scheme in connec- 
tion with certain pro(»edines to be instituted 
upon the mortgage; in whidi Henry Rawle is 
named as trustee, and mentioned in plaintiff's 
said bill; that there are certain questions as to 
the extent of the lien of the said Rawle mor^ 
gage, and the number of the bonds outstand* 
ing, and the amount that is due thereon, 
wbich should be determined in tbis action, and 
which the petitioners are informed and believe 
that the said Shedd, Trustee, does not intend to 
raise, and which, petitioners are informed and 
believe, if raised, will be determined against 
the validity and amount of a large portion of 
•aid bonds, but if left to thu claim of the hold- 
ers thereof and their trustee would amount to 
over one million dollars ($1,000,000,), and be 
made a charge and lien upon said premises 
superior to that of the bonds held by the peti- 
tioners, and there are also disputes as to the ex- 
tent of the liens of the two mortgages, the said 
Rawle claiming a first lien upon tne entire road, 
and the petitioners claiming thai it is only a 
lien upon forty (40) miles of the main line, and 
that theirs is a first nen upon the entire h^lance. 
That petitioners are informed and believe that 
it is a part of said scheme to which said Shedd, 
[79] Trustee, is committed to have the interest in 
said railroad covered by the conveyance to 
Devereux sold without a determination of these 

auestions, and Iw so doing the petitioners say 
lat the value of their security will be greatly 
diminished, first, by not being able to know 
the exact extent thereof; and secondly, by being 
unable, by reason of the uncertainties existing 
as to the extent of their lien, to protect the 
property from bdnff sacrificed upon sale, and 
as to these matters tney beg leave of the court 
to refer for a fuller statement of the same to 
their pleadings allowed by the court to be filed 
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; in case No. 17, in equity, May Term, 1884, " 

1 the Toung & Tyler suit. 

On the 13th of June, 1886, Rawle filed a 
cross bill, in which, after settinff up the mort- 
gage in his favor and the defaiut of the com- 
pany in the payment of interest on the bonds 
secured thereby, he asked to be permitted to 
sell the mortgage property f i-ee of all liens, and 
to bring the proceeds into court to be distiibu- 
ted in accordance with the respective liens and 
priorities of Uie parties. 
On the 18th of June, 1886, the railroad com- 

Eany answered both the amended and cross 
ills, and, leaving the parties to litigate among 
themselves as to their respective rights under 
the mortgai^es, Joined in the prayers that the 
property might be sold. 

(hi the 26th of June each of the intervenors 
filed an answer to the cross bill of Rawle, set- 
ting up their respective claims and insisting that 
the lien of his mortgage should be confined to 
the forty miles of main line included in the res- 
olution of the company authorizing its execu- 
tion. It is also indstea that the amount actu- 
ally due upon the outstanding bonds ia much 
less than $1,000,000, for reiisons which are spe- 
dally stated, and "that owinff to th<i disputes 
existing as to the amount of the first mortgage 
bonds outstanding, and the extent of the lien 
thereof, and the dispute as to the extent of the 
lien of the second mortgage bonds, and as dis- 
putes have arisen as to the amount and validity 
of the receiver's certificates, it is necessary, in 
order to protect its rights as a lien creditor, to 
have a court of competent jurisdiction to de- 
termine the amotmt of said bonds outstanding, 
and the amount due thereon, and the extent of 
the lien thereof, as well as the amount and the 
extent of the lien of said second mortgage 
bonds, as well as the amount and validity of 
the said certificates, before a sale of the said 
property." 

"And the respondent roBpectfully represents 
that if the property of the defendant company 
is sold before the validity and extent of said 
liens are judicially determined, bidding will be 
deterred on accoimt of the risk and uncertain- 
ty, and the property will be in great danger of 
lieing sacrificed at said sale. 

"Wherefore your respondent prays thai an 
accounting may be had and taken in the prem- 
ises; that Uie amoimt of the bonds outstanding 
in the hands of bonaftde holders for value may 
be determined; that the extent of the lien of 
each may be judicially determined, and upon 
the final determination of the matters and not 
before that an order of sale may be issued to 
sell the mortgaf^ premises; and for such other 
and further relief as may be just and equitable 
in the premises and to your honors shall seem 
meet." 

After these answers were in, both Shedd and 
Rawle, the Trustees, moved the court for leave 
to sell the mortgaged property under their 
deeds of trust, ana upon uese motions, on tlie 
18th of July, the district judge, sitting in the 
circuit court, filed an opmion, in which the 
circuit judge concurred, as follows: 

"When this caae was formerly before us, 
upon the petition of Henry Rawle, lYustee, for 
leave to sell the Shenango ana Allegheny 
Railroad under the power of sale in the mort- 
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gnpre to bim. we expressed the opinion that on 
enfly sale of the railroad as an enHrety would 
undoubtedly conduce to the benefit of all its 
creditors. This opinion is greaUy strenc^bencd 
by what has since transpir^. Under the oper- 
ation of the receivership the financial condition 
of the company is constantly growing worse, 
and it is now entirely clear that the b^t inter- 
ests of all parties concerned will be promoted 
by a speedy sale. In this view the creditors 
generally concur. The controlling objection 
to the ssie as formerly proposed has been re- 
moved by the joint application of the Trustees 
under the two mortgages to sell by virtue of 
the powers of sale conferred upon them re- 
spectively, they agreeing to unite in the sale so 
as to assure to the purchaser an undoubted 
title to the whole property, and to so conduct 
tlie sale as to secure the lidghest price attain- 
able. 

"We have no hesitation in finding in the case 
of the Devereux-Shedd mortgage that there 
has been a default in the payment of interest 
coupons for more than eighteen months, and 
that by the election of one tenth in amotmt of 
the bondholders the principal of the bonded in- 
debtedness has become due and payable, and 
that by reason thereof the Trustee is entitled to 
foreclose the mortgage or exercise his power of 
sale. 

'* The sale by the Trustee will be under the 
control and subject to the approval of the 
court, and we can see to it that no unfair ad- 
vantage is taken of the minority of the bond- 
holders by reason of any improper combination 
amonff the majority or otherwise. 

"The court hanng reached the conclusion 
that the mortgage Trustees should be permit- 
ted to exercise their powers of sale unaer the 
direction of the court, it is to be hoped that 
the parties can speedily agree as to the manner 
in which the property shc^l be offered for sale, 
but if they do not agree we will hear them 
further upon that point before a decree is 
framed." 

Pursuant to this decision a decree was en* 
tered on the 14th of October, as follows: 

"This cause came on to be heard * * * upon 
a motion by and on behalf of the said John M. 
Shedd, Trustee, and also by and on behalf of 
the said Henry Rawle, Trustee, that the court 
shall order and decree a sale of all and singular 
the property, real, personal and mixed, of the 
Shenango and Allegheny Railroad Company, 
freed an^ dischargc^l from all liens and incum- 
brances whatsoever; and also upon a motion 
made by and on behalf of the said John M. 
Shedd, trustee; and also bv and on behalf of 
the said Henry Rawle, Trustee, to the effect 
that each Trustee shall be authorized and em- 
powered under and in accordance with the terms 
of his mortgage to proceed and sell all and sin- 
gular the property, real, personal, and mixed, 
covered by or included within his said recited 
mortgage, and upon a motion by and on be- 
half of both Trustees for a sale of Uie entire 
property of the defendant company as incum- 
bered and unable to pay the liens upon it, and 
so that the proceeds thereof may be distributed 
among the creditors entitled thereto. Due 
notice having been given to lUl parties in inter- 
est of these motions, and that the same would 
be heard, and the same having been already 
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heard, all the parties in interest appearing by 
counsel and taking part in the argument, anii 
the various papers and proceedings and record 
in the case ox Young et al. v. 8/ienango A 
Allegheny V. B, R, Co,, now pending at No. 17, 
May Term, 1884, of this court, as well as also 
all papers, affidavits, and other proceedings in 
this case and other documents, were produced, 
heard, and considered by the court in support 
of the said motions, and the court, after con- 
sideration, being of the opinion that it was to 
the best interest of all parties concerned that 
the said railroad and all the property of the 
Sbenanffo and Allegheny Raiux)ad Company 
should be sold as speedily as possible; and hav- 
ing filed an opinion to that enect, and the par- 
ties in interest being unable to agree upon the 
form of a decree directing said sale, and the 
court having fixed the 80U) day of September, 
A. D., 1880, for settling the form of a decree, 
and counsel for all the respective parties hav- 
ing appeared and having been duly heard, 
and the court having considered the premises, 
do now order, adjudge and decree as follows". 
Then follows a detaUed statement of all the 
property of the company, describing particu- 
larly its main line and branches, and aJso iti 
lanas, rolling stock, and other property. There 
is then a finding of the execution of the two 
mortgages to Rawle and Devereux, the amount 
of bonds originally issued thereunder, and a 
default in the payment of interest such as 
would entitle the several Trustees to take pos- 
session and sell under the powers vested in them 
respectively, and an adjudication that the 
Trustees are severally "entitled to proceed and 
forclose the said mortgage." It is also found 
that the mortgages are each valid and existing 
liens on so much of the property "as was there- ^^^^ 
bv lawfully conveyed to Uie said respective 1^*1 
Trustees, and which thereafter became vested 
in the said Trustees respectively as after ac- 
quired property^ according to the terms of said 
mortgam, or either of them; " that all of the 
original issue of bonds under the Rawle mort- 
gage was outstanding with interest coupons at^ 
tacned, from October 1, 1884, and under the 
Devereux, $875,000 and all the interest war- 
rants from Uieir date, but there is no finding of 
the amount actually due on dther of the issues. 
It is also found that there are $165,849.87 of 
receiver's certificates outstanding on which in- 
terest is payable at the rate of o per cent per 
annum from their respective dates, and that 
these "together with the costs, charges, and 
lawful expenses in this cause, and the costs, 
diarges, expenses of the liabilities of the re- 
ceivmhip, including the costs in the case of 
Young v. Shenango d Allegheny V, iL R.Co, 
in this court and all Just and proper compen- 
sation, expenses, and allowances to the said re- 
ceiver and the Trustees under the said mort- 
gages, and to any of the parties to the said caw^, 
are entitled to be paid out of the proceeds of 
the * * * sale in the first bistanoe," and in 
preference to the bondholders. 
The decree then proceeds as follows: 
(8.) "And this court does further find, aa- 
Judge and decree that all the property, real, 
persona], and mixed, of the said Shenango and 
iJlegheny Railroad Company is subject to th« 
lien of either the sidd mortjnge to the said 
Heniy Rawle. Trustee, or to ue said mortgage 

181 U. 8. 



1886. 



FiB0T Nat. Baxk of Clkyklasd t. Shsdd. 



74-87 



to the said John H. Deveiwiix, Tnutee, as also 
to the oatstandinff receivar's certificates, and 
that there are conflictinff claims in reference to 
the priority of liens and their extent, and that 
there are conflicting claims between the said 
mortgagees and some of the bondholders in 
reference to the number of bonds legally out- 
standing and unpaid under the said respective 
mortgages to the said Henry Bawle, Trustee, 
and to the said John H. Devereuz.Trustee, and, 
also, that there are conflicting claims in refer- 
ence to the amounts of money due on the said 
respective bonds outstanding under the said 
^^^ mortgages which the hold^ thereof are en* 
l^ titled to receive; and this court also finds that 
the Sbenaneo and Allegheny Railroad Oom- 
pauy is insolvent, and that it .would be to the 
best interests of all parties concerned that the 
said property, real, personal, and mixed, of the 
said defendant company should be sold; and it 
appearing to the said court that such sale by 
this court of the said property is praved for 
under the amended bill filed by the said John 
M. Shedd, Trustee, and also m the cross bill 
filed by the said Henry Bawle, Trustee, this 
court does now, upon motion'of the solicitors for 
the said John M. Shedd, Trustee, and also upon 
motion of the solicitors of the said Hen ry Rawle, 
Trustee, the solicitors for the company and 
the receiver acquiescing herein, order, ad- 
judge and decree that the said Henry Rawle 
and John M. Bhedd be, and they are hereby* 
appointed spedal conmiissioners by this court 
to make sale of all and singular the property, 
real, personal, and mixed, mcluding the fran- 
diJsiea of the said Shenanffo and Allegheny 
Railroad Company; said sale shall be on the 
85th day of Januaiy, 1887, at Shenango, the 
Junction of the Shenango and AUegh^y Rail- 
road with the Atlantic and Great Western, 
now New York, Pennsylvania and Ohio Rail- 
road, near Qreenville, ifercer County, Pennsyl- 
vania, at twelve (12) o'clock noon, and it shall 
. be at public auctioiL and the sale shall be made 
to the highest and best bidder, and report 
thereof made to this court." 

It is then ordered that the whole property be 
■old as an entire^, at not less than ^25,000, 
and that upon a confirmation of the sale the 
purchaser be entitled to a conveyance freed and 
oischarged of the lien of tbe mortgages, receiv- 
er's certificates, costs, expenses, etc., and the 
conclusion Is as follows: 

(18th) *'A11 disputesand controversies between 
the two mortffage Trustees, the said Rawle and 
the said Shead, or the bondholders under the 
said two mortgages, touching the extent of the 
Hen of the said mortgages, respectively, or tbe 
priority of the Hen of tne said mortgages,respect- 
ively, as well as all questions concerning and 
touching the amounts due bondholden, respect- 
ively, under the said two mortgages, are hereby 
expressly reserved fOT future coi^deration and 
determinatioD, unaffected by anything in this 
decree." 
^1 From this decree the inteirenors alone have 

appealed, and that appeal Shedd and Rawle 
move to dismiss because it was " taken from 
an interlocutoiy decree or order of sale and 
not a final decree." With this motion is also 
united a motiqn to aflirm under Rule 6, sec- 
tion 5. 

2%4 nwH<m *0 dimnim 4i cvmruled, but the 
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moUon to c^fflrm iigranted. The appeal in its 
present form brings up for review the single 

?[uestion of the propriety of ordering a salebe- 
ore the rl^ts of the parties under the several 
mortgages have been fnUy ascertained and de> 
termined. AH parties, including the mortgage 
Trustees, are satisfied, except these appdlanto, 
who have been allowed to intervene ore? inter- 
e9$e nto, and who represent but a small minority 
of the mortgage indebtedness. The only sub> 
stantial issiues presented by their answers relate 
to the extent of the priority of the lien of the 
Rawle mortgage, and the amount due on that 
issue of bonds. They do not deny that the 
property must in the end be sold under the 
mortgasns, and, while insisting that Rawle caii 
only enforce his lien to the extent of the pe;;t 
due interest on that issue of bonds, there is no 
offer to provide means for the payment of that 
interest, and there is no pretense that the part 
of the property covered by his mortgage, 
whatever it may be, can be sold to advantage 
otherwise than as an entirety. Neither is it 
claimed that the property covered by -the Dev- 
ereux mortgage alone can be sold separate 
from the rest as advantageously as if the whole 
road and its kmiDches were offered together. 
The entire opposition tq a sale now rests on the 
claim that it is necessary, in order to protect the 
rights of these interveners as lien creditors, that 
all disputed questions should be setUed, or 
"bidding will be. deterred on account of the risk 
and uncertainty, and tbe property will be la 
great danger of being sacrmced." 

Against this is tbe fact that bothins IVjstees 
agree in the opinion that the interests of their 
respective beneficiaries will be best subserved 
by an immediate sale, in which tbe creditors 
generally concur. In addition to this, the 
courf finds, and the evidence shows, that the 
financial condition of the company under the 
administration of the receiver, is continually 
mwingworse. The receiver's certificates have [86] 
ucreased since March 15, 1884, when the first 
loan was authoiized, from $100,000 to nearly 
$166,000 in October, 1886, and the receiver, in 
his answers, says, that from his knowledge "of 
the condition of said railroad company and its 
property and finances, he verily believes it 
would be for tbe best interest of all parties con- 
cerned, including the stockholders, bondhold- 
ers, and creditors, * « * that all its property 
should be sold as soon as possible, and in aaiok 
manner as to give the purchasers thereof an 
unincumbered titie thereto." This also was 
the opinion of the court when Rawle made his 
appUcation in the suit of Young & Tyler for 
leave to sell, and which was t&n denied be- 
cause the Trustee of tbe Deverenx mortgage 
did not unite in the appUcation, and tbe court 
was satisfied that a f ragmentatr sale would 
operate injuriously upon the rights of all who 
were interested in securing tbe largest price for 
the property to be sold . 

Against all this we do not finda word of evi- 
dence in the record, so that the only question 
ii whether the law requires that a sale should 
be postponed against tbe wishes of the mort- 
gage Trustees and a large majority of tbe bond- 
holders, simply because these interveners. re> 
presenting a minority interest^ object. As a 
rule the trustee of a railroad mortgage iepre> 
sents the bondholders in all legal proeeeduiga 
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carried on by him affecting his trust, to which 
th^ are not actnallv parties. There is here no 
eyioenoe to show naud or unfairness on the 
part of the Trastees. The company is satisfied 
with what th^ are doing, andf so are all the 
bondholders under the Rawie mortgage, and a 
majority of those under that to Devereux. As 
was said in Sfiaw ▼. R. R, Co. 100 U. 8. 618 
[26: 769] : "Railroad mortgages are a peculiar 
class of securities. The trustee represents the 
mortgEige, and in executine his trust may exer- 
cise his own discretion within the scope of his 
powers. If there are differences of opinion 
among the bondholders as to what their inter- 
ostB require, it is not improper that he should 
be governed by the voice of the maloritv acting 
in good faith and without collusion, if what 
*yoy ask is not inconsistent with the provisions 
of his trust" Here the majority want an im- 
mediate sale. In this the Irustees both agree, 
as does the railroad conipany itself. There is 
po evidence whatever of a want of good faith 
in anyone. The court below, having tbe prac- 
tical workings of the receiver^ip under its own 
eve, did not hesitate to say that *it is now en- 
tirely dear that the best interests of all parties 
concerned will be promoted by a speedy sale," 
and we see nothing to the contrary. 

Of the power oi tbe court to make such an 
order in a proper case we have no doubt The 
property is in the possession of the court and is 
depreciating in value by the accumulation of 
receiver's indebtedness, while the litigation be- 
tween the parties as to their respective interests 
in it is going on. There cannot be a doubt that 
the whole ought to be sold together. If in the 
end it shall be found that the Rawle mort- 
ffage covers onlv a part, it will be as easy to 
fix the rule for aividmff the proceeds equitably 
between the two securides after a sale, as before, 
and there is nothing in the decree as entered to 
interfere in any way with such a distribution. 

Upon the facts as presented to us we are en- 
tirely satisfied that the decree of the court be- 
low was right, and it i$ eonteqiunUy affirmed. 

True oopy. Test: 

James H. IfoKenney, Olerk, Sup. Gourt, U. 8. 
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Habeas oorpus— loAol app9al9 Ue to thi$ court 
under Act of March S, ISSS^-judge ritting 
without the attrict^-deciiian Oi Judffe not do- 
oi&ioncftho court^Bule Si, 

L The Aot of March 8, 1886, (rives an appeal to 
this court in habeae oorpua cases Qoly from toe final 
decision of a circuit court 

a. The orderof a otroult judge. In habeaa eormu 
proceedings, that the papers be ftled and his oraer 
of discharge recorded in the circuit court of an- 
other distrlot within which the petitioner is con- 
fined, does not make his decision as Judge a decis- 
ion ox the4x>urt; neither does Rule M, adopted by 
this court al the last term, have that effect. 

[No. 1841.] 

Argued March 18, 1S87. Decided Marches, 1887. 

APPEAL from the Circuit Court of theUnited 
States for tbe Eastern District of Virginia. 
Diemiieed, 
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The appellee is a sample merchant, who 
travels for the house of Austin, Field & Co., of 
Philadelphia, in the State of Virginia and sells 
their goods by sample. He tendered the 
State's tax receivable ooupcms to ihe proper 
ofiScer in pavment of his license tax, and de- 
manded his license, bat the coupons were te- 
fused and the license also. He thereupon pro- 
ceeded with his business without a license, and 
was arrested bv the state authorities for so do- 
ing. He applied to the Hon. H. L. Bond, 
United States Circuit Judge for the Fourth 
Circuit, at Baltimore, Maryland, for a writ of 
habeas corpus, upon the ground that he wai 
held in violation of the Constitution at tbe 
United States. The Judge at Baltimore o^ 
dered the writ to issue from the clerk's oflloe 
of the Circuit Court, at Richmond, Virginia, 
to be returnable before himself at Baltimore. 
The body of the petitioner was produced be- 
fore him on the day named, when he ordered 
Ids discbarge; and also ordered "that tbe pa- 
pers in this case be filed in the Circuit Court 
of the United States at Richmond, Virginia, 
and that this order be recorded in said oourl" 
Thereupon the respondent therein appealed to 
this coiirt. 

Meesre. R. A. Ayerc^ Attif-Oen, efVir- 
ginia, for appellant. 

Meseri. u. H. Chaatberlain* Bradlej 
T. Johnson* and WiUiam L, BoyaU^ for ap- 
*pellee. 

Mr. OhitfJusticeWmitB delivered tbe opin- [88] 
ion of tbe court. 

This was a proceeding before the Circuit 
Judffe for the Fourth Cimiit at his Chambers 
in Baltimore, Maryland, for the discliarge of 
Richard L. Fitzgerald from the custodv of H. 
A. Carper, jailer of Pulaski County, Virginia, 
undef a mitUmiue from John H. Cecil, a Justice 
of the peace of that county. The petition was 
presented to the judge in Baltimore, who di- 
rected the clerk of the Circuit Court for tbe 
Eastern District of Virginia tc^ issue a writ o^' 
haJbeae corpus, and make it returnable before 
him at the United States court house in Balti- 
more. The writ was accordingly issued, un- 
der tbe seal of the court, in the usual form of 
circuit court writs, and made returnable "be- 
fore the Honorable Hugh L. Bond, Judge of 
our Circuit Court of the United States for tbs 
Eastern District of Virginia^ sitting at the 
United States court house in Baltimore, Msrr- 
land." The record shows that the jafler maoe 
his return to the writ, and that tbe petittoner 
filed a demurrer thereto, upon consideratioo of 
which an order of discharge was entered. At 
the foot of this order was the following: 

"And it is ordered that tbe papers in thisctae 
be filed in the Circuit C'ourt of the United 
States at Richmond, Virginia, and that this or- 
der be recorded in said court 

"HuohL. Bohd, (Xrcuit Judge," tm 

From this oider the jailer was allowed an ap- ^ 
peal to thi& oourt by the circuit judge, and the 
case was docketed here as "an appeal from the 
Circuit Court of the United States for the 
Eastern District of Virginia." The form of 
the docket entry here does not change the cfair- 
acter of the proceeding from which the appeal 
was taken, and that was clearly under sectkn 
768 of tbe Revised Statutes, before the judge 
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dtUngasaJadse^andnotasacouit. The Act 
of March 8» 1885, chap. 853, 23 Stat, at L. 487, 
gives an appeal to this court in hdbea$ corput 
cases only irom the final decision of a circuit 
court 

The order of the Judee that the papers be filed, 
and Mi order recorcfed in the circuit court, 
does not make his decision as judge a decision 
of the court. Neither docs our Rule 84, 117 
U. 8. 708 [29^ adopted at the last term, have 
that effect The purpose of that rule was to 
reeulate proceeding on appeals under section 

763, from the decision of a judge to the circuit 
court of the district, as well as under section 

764, as amended by the Act of March 8, 1885, 
from a circuit court to this court Power to 
make such a regulation was given fjo this court 
by section 765 of the Revised Statutes. 

Appeai ditmiited. 
True copy. Test: 

James H. MoKeDoey, Clerk, Sup. Court 17. 8 



flO^l WILLIAM L. ROY ALL, IHff. in Err., 

STATE OF VIRGINIA. 

(Bee 8. C. Reporter's ed. IQS-lOfi.) 

CoMtitutumal law — tender of Virginia c(mpon$ 
in payment cfUcente taa^—demurrer to plea, 
effect if, 

1. Under the laws of Virginta, an ossesment, 
made by law a conditioo precedent to obtaining a 
license for pursuinfir a profession, is payable in 
eoupons of certain bonds issued by the State. 

2. Where an applicant for a license has tendered 
eoupons in payment therefor, he need not resort 
to a mondamtis to compel Its issue upon its being 
wrongfully withheld, but may, without a license, 

Eursue the business of his calling, which is not un- 
iwf ol in itself, and which he has the constitutiona] 
right to prosecute. 

8. In the case presented, the demurrer to the pica 
is an admission of record that the coupon tendered 
was genuine, and bore on its face the contract 
of the State, making it receivable in payment of 
the license tax in question. This is held to show a 
good tender. 

[No. 1851.] 

Argued March 18, 1887, Decided Marclit8, 1887, 

IN ERROR to the Supreme Court of Appeals 
of the State of Virginia. Reversed, 

The plaintiff in error is an attorney at law. 
On the first day of May, 1886, he tendered the 
treasurer of Richmond city the State's coupons 
in payment of his license tax for the ensuing 
year and demanded his license. The tender 
was rejected and a license^ refused, lie there- 
upon proc^^ed with the practice of liis profes- 
sion without a license. He was prosecuted for 
this in the Hustings Court of the City of Rich- 
mond, convicted and fined. He applied to 
the court of appeals for a writ of error, which 
was refused him; whereupon he sued out this 
writ of error. 

Meeere, D. H« Chamberlain, Bradley 
T. Johnaon and William L. liogaU, in person, 
for plaintiff in error. 

ifr. R. A. Ayers* AttyQen, of Virginia, 
for defendant in error. 

Mr, OhitfJv^iee Waite delivered the opin- 
ion of the court: 

This case cannot be disthiguishod in principle 
from that of RogaU v. Virginia, 116 U. S. 572 
[29: 785]. The demurrer to the pica is an ad- 
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mission of record that the coupon tendered In 
payment of the Uc^jose tax was genuine, "and 
bore on its face the contract of the State of Vir- 
ginia that it should be leoeiyed in payment of 
all taxes, debts, and demands due said State." 
This shows a good tender, which brings tliis 
case within the ruling by this oourt in the 
other. 

Tfte judgment of the Bupreme Oourt of Ap^ 
peals of the State of Virginia ie rocereed onths 
auHioriiy of Royafi e. Virginia, tupra, and the 
cause remanded for further proceedings, not in' 
consistent with mis opinion and the judgment in 
tJiat case. 
True oopj. Test : 

James H. H cKennej, derk, 8apu Ooort^ U. & 
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VESTA LAIDLY, Appi. 

COLLIS P. HUNTINGTON et au 

(8. 0. Reporters ed. 179-188.) 

Bemoval of causes-separable eontroversy^pe- 
tition too late, after hearing on demurrer, 

1. A bill for aasignment of dower, filed hy a oit- 
Izen of the State in which the action to brousrht, 
against a oorporatlon of the same State, holding 
tfie legal title to the land, and citizens of another 
State, through whom the corporation immerllately 
holds, does not present a separable controversy to 
sunport a removal of the cause. 

z, A petition for removal, filed after a demurrer 
has been heard and sustained, to too late. 

[No. 160.] 
Argued March 22, 1887, Decided AprU 4, 1887, 

APPEAL from the District Court of theUnited 
States for the District of West Virginia 
Reversed, 

The history and facts of the case sufficiently 
appear in the opinion of the court. 
Mr, J« F. Brown* for appellant. 
No counsel appetued for appellees. 

Mr, Chitf Justice Wmite delivered the opin- 
ion of the court: 

This is a suit begun by Vesta Laldl v, a citi- 
zen of West Virginia, the widow of Albert 
lAidly, deceased, on the 20tli of December, 
1881. in the Circuit Court of Cabel! County. 
West Virginia, against C. P. Huntington and 
Elizabeth Huntington his wife, citizens of New 
York, and the Central Land Company, a West 
Virginia corporation, for an alignment of 
dower in certain land in that county conveyed 
by and for Albert Laidl^ to C. P. Huntington, 
and afterwards by Huntington, during the life 
of Laidlv, to the Land Company, in wnose pos- 
session it was, under that conveyance, when 
the suit was begun. The prayer of the bill is: 
1, for an assignment in money, to be estimated 
according to the valuation of the land at the 
time of the alienation, or if that cannot be 
done, then, 2, in land. Attached to Che bill as 
exhibits are copies of the deeds under which 
the conveyances were made to Huntington, two 
of which purport to have been executed by 
Lsddly and his wife, and a third by another 
person who held title for Laidly. In addition 
to these exhibits there is a copy of the deed by 
Huntington and wife which purports to con- 
vey all the land to the Land Cfompany. 

To this hill a joint demurrer was filed by 
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lIuntiDgton and wife, May 22, 1882, and a 
separate demurrer by the Land Company. The 
ground of each demurrer is that the bill Is not 
sufficient in law. On the 26th of the same 
m(Hith of May, these demurrers were argued 
and overruled by the court, "but without de- 
ciding upon the sufficiency of the acknowl- 
edgments to the seyeral exhibits filed with the 
bifl." Thereupon Mrs. Laidly moved the court 
to dismiss the suit as to Huntington and wife, 
to which they objected. This motion was 
argued on both sides and submitted, but, be- 
fore a decision was reached, Huntington and 
wife presented their petition for the removal of 
the suit to the District Court of the United 
States for the District of West Virginia, sitting 
in Charleston, having circuit court powers, on 
the ground "that there is a controversy in said 
[181] suit which is wholly between citizens of differ- 
ent States; namely, between your petitioners, 
who lure defendants in said smt, and the plain- 
tiff." After the presentation of this petition, 
the suit was docl^eted in the district court upon 
an order to that effect made by that court l^o- 
vember 1, 1882. On the 8th of November, 
Mrs. Laidly moved that it be remanded, and 
this motion was denied November 11. There- 
upon the defendants moved for leave to reargue 
the demurrer, and this motion was granted. 
On the 10th of May, 1888, the court refused 
Mrs. Laidly leave to dismiss the suit as to the 
Huntingtons, overruled the demurrers, and 
dismiss^ the bill. From that decree this ap- 
peal was taken. The grounds now relied on 
for reversal are: 1, the refusal to remand; and 
2, the overruling of the demurrers and the dis- 
missal of the bin. 

The district court was clearly in error in re- 
fusing to remand. There is no separable con- 
troversy in this suit, and Mrs. Laidly, Uie plain- 
tiff, was, when the suit was begun, a dti^n of 
West Virginia, and the Land Company, one of 
the defenannts, a West Virginia corporation,and 
in law a citizen of the same State. As the legal 
title to tbe land was in the Land Company at Uic 
time of the death of Albert Laidly. ana at the 
time of the commencement of the suit, the Com- 
pany was an indispensable party. It is difficult 
to see how Huntington and wife were even prop- 
er parties, for according to the bill they had 
parted with their interest In tbe land during the 
life of the husband of Mrs. Laidly, and there 
Is nothinff whatever to Indicate that wlien the 
suit was brought they had any claim whatever 
to the property. The whole controversy in the 
case, as we infer from the argument here, is as 
to the sufficiency of the acknowledgments by 
Mrs. Laidly of the deeds to Huntineton, which 
she signed and sealed with her husband, to bar 
her dower. Thayer y. Life AeeociaUon, 112 U. 
8. 717 [28: 864]. 

The petition was also filed too late, for It 
was after the case had been beard on a demur- 
rer to the bill because it did not state facts suf- 
ficient to entitle the complainant to the relief 
prayed for, and the demurrer sustained. AUey 
y. NoU, 111 U. 8. 472 [28: 491]. 

The decree i$ revenea on the single ground 
[182] that the suit should have been remanded to 
the state court, and, without passing on any of 
the other questions involved, the cause i$ Temiir 
ted to ike Diitriet Court, with instructions to 
send it back to the state court as a suit which 
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had been Improperly reoioyed, and of which the 
district court had no jurisdiction. 
True OOP J. Test: 

James H. MoKenney, Clerk, Sup. Oourt, U. & 



Z. N. E8TES BT AL., Appte., 

9. 

8. H. GUNTER et al. 

(See S. C Beporter*8 ed. 188-185J 

JuriedUtion — amount in dispute — aetignment 
— preferred creditare—biU against attaching 
creditors. 

This oourt has Jurisdiction of an appeal from a 
deoree dismisslnff a bill, filed bv preferred credit- 
ors for an amount In excess of ^5,000 under an as- 
sifrnment, to enjoin a sale of the propertv by at> 
taching oreditors aod to establish the aaBiffnment 
with itspreferences, the property involved exceed- 
infS $&«0w in value. 

[No. 285.] 
Submitted March £8, 1887. Decided AprU 4, 

1887. 

APPEAL from the District Court of theUnited 
States for the Northern District of Missis- 
sippi. 

On motion to dismiss. Overrvled. 

The history and facts of the case sufficiently 
apoear in the opinion of the court 

Messrs. Edward Mayes and H« M. Snl- 
liTan* for appellees, in support of motion. 

Mr. Luke £• Wrig^ht* for appellants, 
contra. 

Mr. Ohitf Justice W»ite delivered the opin- 
ion of the oourt: 

This is a motion to dismiss, on the pound 
that the value in dispute does not exceed |5,000. 
The record shovrs this: On the 25th of March, 
1882, 8. H. Ounter, a merchant doing business 
at Sardis, Mississippi, being unable to pay his 
debts in full, made an assignment of his stock 
of goods on bond, and the debts due him by 
note and book account, to 8. G. Spain, for the 
benefit of his creditors, but with a preference in 
favor of Estes & Doan to the amount of $10,000 
on a debt due them of $12,000 or over. Other 
creditors to a much smaller amount in the 
aggregate were also preferred. The stock of 
goods was valued at over $12,000, and the notei 
and accounts were nominally more than 
$25,000. 

A day or two after tbe assignment Bickham 
& Moore and three other firms sued out vnits 
of attachment on their respective claims agahut 
Ounter, and seized the assigned property. The 
attachment in favor of Bickham & Moore was 
first issued for a debt of $8,000, and levied on 
a part only of the stock. 

The other creditors levied on that taken under 
this prior attachment, and also <m the rat 
The ground of the attach ments was Uiat tbe ss- 
signment had been made to hinder and delay 
mditors, and was therefore void. 

While the property taken under these at- 
tachments was in the hands of the sberiif, 
Estes & Doan, on the 17th of AprO, brought 
this suit against Spain, the assignee, thesevml 
attaching creditors, and the other preferred 
creditors, to enjoin a sale of Uie property under 
the attachments, to have a receiver appointed 
to take charge of the property and convert it 
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into money pending the suit, to haye tlie as- 
fignment declared valid witib its preferences, 
and for a payment to Estes & Doan of Uie 
$10,000 to which they were entitled according 
to its terms. To this bill none of the defend- 
ants appeared, except the attaching creditors, 
and they filed a joint answer, in which they set 
up the fraudulent character of the assignment 
Spain, the assignee, was served with process, 
hut he did not appear, and as to him the bill 
was taken for confessed. 

Upon the filing of ^e bill the iniunction 
prayed for was granted, and a receiver ap- 
pointed to take charge of the property and con- 
vert it into money, the proceeds to abide the 
event of the suit. From an affidavit of that re- 
ceiver, filed in support of our jurisdiction, it 
appears that he has already realized more than 
$0,300, which has been paid into the registry 
of the court, or for which he is accountable. 

In the pro^jess of the cause Estes & Doan 
voluntarily dismissed the bill as to all the at- 
taching creditors except Bickham & Moore, and 
from that time on they and Spain, the assignee, 
were the only defendants in court. On the 8d 
of March, 1^, the court, after a hearing of 
[185] the cause, "being satisfied that complainants 
are not entitled to the relief soucht." aissolved 
the injunction and dismissed the bill. fYom 
the opinion of the court, which has been sent 
up with the transcript, it appears that this was 
done because the evidence showed that the 
assignment was made to hinder and delay cred- 
itors, and was, therefore, void. This was, of 
course, eauivalent to a decision that Estes & 
Doan could not be paid their preferred debt out 
of the fund in court in accordance with the 
terms of the assignment From that decree 
this appeal was taken. 

The suit was brought, not only to defeat the 
attachment of Bickham A Moore, but to estab- 
lish the assignment and make it available for 
the payment of the preference in favor of Estes 
& Doan to the extent of $10,000, if the assigned 
property produced that sum. It has produced 
$5,800, and there is nothing to show that more 
may not be realized from it hereafter. Spain, 
the trustee. \b a party to the suit, and the effect 
of the decree is not only to prevent him from 
paying to Estes & Doan the amount claimed by 
Bickham A Moore under their attachment, but 
anything besides. The decree is not that Bick- 
ham A Moore be paid their debt, but that noth- 
ing be paid to the complainants. The distribu- 
uon of the fund in court is to be made berei^er 
!i» !hw and justice may require. The effect of 
> H'ji has been done is to defeat the claim wUch 
''cJsies & Doan have set up in their bill, and, so 
>«] ns now appears, it matters not to them what 
disposition is made of the assigned proper^. 
That can be determined he/^ter when the 
rights of other parties shall be presented in 
proper form. The case is, therefore, in princi. 
pic, like Shields Y. Tliomas, 58 U. S. 17 How. 8 
[15: 931; Market Company -7, Hoffman, 101 U. 
8. 112 [25: 782]; The Connemara, 108U. S. 754 
r2C: 822]; The Mamie, 105 U. S. 773 [26: 987]; 
Vavia v. Corbin, 112 U. 8. 86 [28: 627]. 

TJie motion to dismiss is overrwed. 
True copy. Test: 

James H. ilcKeoneT, Qerk* Sup. OoorCi U. 8. 
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BURLINGTON, CEDAR RAPIDS AND 
NORTHERN RAILWAY COMPANY, 
Pff. in Err., 

9. 

CHARLES DUNN. By Sllis 3tone Gon- 
ULS, His Quardian ad liten^ 

(See S. a Aeportar^sed. ISit) 

Eemoval of eattses— practice — motion to advance. 

This court grants a motion to advanoe a cause io 
wbiob a state oourt refused to grant a motion to 
remove, as within the spirit although not within 
the letter of Bale 82. 

[No. 977.] 

Submitted April 1,1887. Decided April 4, 1887. 

rl ERROR to the Supreme Court of the State 
of Minnesota. 

Motion to advance under Rule 88. Qranted, 

This action was brought ly defendant in er- 
ror in a state court of Minnesota. After issue 
was Joined the plaintiff filed a petition for its 
removal, which the state court refused to 
grant. The cause was then tried, the trial re- 
sulting in a verdict and judgment for the plaint- 
iff. The court below having affirmed this 
judgment, the defendant sued out this writ of 
error. The defendant in error now moves to 
advance the cause under Rule 82, on the 
ground that the question presented is similar 
to that which would be presented had the cause 
been removed to the circuit court and by it re- 
manded, and either of the parties had sued out 
a writ of error to review the ruling of that 
court. 

Mr. C. D. 0*Brieii, for defendant in error,, 
in support of motion. 

No counsel appeared for plaintiff in error. 

Mr. ChirfJiutiee Walte delivered the opin- 
ion of the court: 

This case is within the spirit, although not 
within the letter, of Rule 82. The state court 
refused to let go its jurisdiction on a petition 
for removal, and the Supreme Court of the 
State has affirmed the ruling of the trial court 
to that effect. The only question for our con- 
sideration on the writ of error is whether this 
decision was right. The ease is adtaneed, to> 
be brought on for hearing in the way provided 
by Rule 82, that is to say, under the rules pre- 
scribed by Rule 6 in regard to motions to dis- 
miss writs of error or appeals. 
True copy. Test; 

James H. H oKenney, CBerk, Sup, Oo^rti U. 8.. 
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TOWN OP CONCORD, P^. in Err., 

9. 

8YL7IA J. ROBINSON. 

<8ee 8. C Reporter^ ed. 165-178.) 

Municipal bonds-^power qf Illinois munidpali^ 
ties to issus—statutes^Oon^tution qf 1870. 

1. Mere municipal corporations, constituted for 
the purpose of local police and administration, and 
having the power of levying taxes to pay all pulv 
He charges created, have no power or authority 
to make and utter commercial paper of any kind,^ 
unless such power is expressly conferred, or dear- 
ly implied from same power expressly given. 

2. The Illinois Act of March 7, 18(l7, authorising 
certain municipalities to appropriate such sums or 
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money m thej ihouM deem proper to aid In the | Wall. 291 (17: 688); Moron T. Kami Oo. % 
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bonds inpayment of an appropriation 

purpose speclfled. ^ ^ ,^^ ,_ , * ^ 

8. The l>ond8 In qaestlon. Issued in 1871 by pl^t- 
Iff in error, were not authorised by the Aet iA Fro- 
ruary 20, 1MB, said AoSbeinff appUoable only to aids 
voted and granted prior to Its paesMe. ^^ ^ 

4. Said bonds wero not authorizea by the Act or 
March i/L 1800, and the vote by the electors of the 
Town on November 20, 1869, in favor of a donation 
to said road upon certain conditions with which the 
railroad company did not comply. If under the cir- 
cumstances, the authorities ever had power to is- 
sue the bonds, It was withdrawn before their issue 
by the Constitution of 1870. 

[No. 161.] 
Argued March $4, 1SS7. Bedded April 4, 1S87. 



TN ERROR to the Circuit Court of the United 
X States for the Northern District of Illinois. 
Re^ereed, 

The history and facts of the case appear in 
the opinion of the court. 

MeatTB, Henry Decker, Lewie H. Biebee 
and John P, Ahrtne, for plaintiff in error: 

The bonds were issuea in violation of the 
conditions on which the electors voted the do- 
nation. 

The proviso, in the proposition voted upon, 
was a condition precedent to the donation tak- 
ing effect 

Northern Bank v. Porter Township, 110 U. 
8. 608 (28: 268); R, R Co. v. Falconer, 108 U. 
8. 821 (26: 471); Toion of Concord v. Savinffi 
Bank, 92 U. S. 625 (28: 628). 

The Act of February 26, 1869. was in terms 
confined to appropriations theretofore made, 
and has been held unconstitutional. Town of 
MMdleport v. Aetna L, Ine. C5p. 82 111. 662. 

The provisions of the twelfth section of the 
ninth article of the Constitution of 1870 render 
the bonds void. 

Dill. Mun. Corp. § 228; AepinwaU v. Comn, 
Daviem Co, 68 U. 8. 22 How. 864 (16: 296): 
Wadeieorth v. SuperviBor; 102 U. 8. 684 
(26: 221); Stoddard v. Qilman, 22 Vt. 568; Pond 
▼. Kefjue, 8 Mass. 280; Stone v. Supervieon, 47 
111. 256; Beekioith v. English, 61 HI. 147. 

The Constitution of 1870 was notice to the 
world that bonds of municipalities dated after 
July 2, 1870, were void, unless their issue had 
been authorized by a vote of the electors be- 
fore that date. 

Wright Y. Bishop, 88 Dl. 802. 

Mr, Geor^ A* Sanders* for defendant 
In error 

If there was any power to issue the bonds 
and coupons, even though coupled with con- 
ditions precedent, shown to have been com- 
1)lied with bv the town officials, whose duty it 
s to determine this fact, the bonds must be 
held valid in the hands of a bona fide purchaser 
and owner for value, before maturity, and with- 
out notice of any claimed want of power or 
irregularity in their issue. 

yitgent v. Supervisors, 86 XT. 8. 19 Wall. 241 
(22: 88); Supemeors v. Schenck, 72 U. 8. 5 Wall. 
784 (18: 559); Qelpcke v. Dubuque, 68 U. 8. 1 
Wall. 208 fl7: 524); Oountv of Clay y. Sodeiyfor 
Satfings, 104 U. 8. 579 (26: 856); Commissionert 
etc. v. January, 94 U. 8. 202 (24; 110); Ander- 
son Co ▼. Beal, 118 U. 8. 227 (28: 966); Pen- 
dleton Co. ▼. Amy, 80 U. 8. 18 Wall. 805 
(20: 580): Van Eostrop v. Madison. 68 U. 8. 1 
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U. 8. 21 How. 589 (16: 90Q; Baet Lincoln v. 
Da/venport, 94 U. 8. 801 (S4:822); Ootoma v. 
Barea, 92 U. 8. 484 (28: 679); Town of Venice v. 
Murdock, Id. 494 (28: 588); Grand ChuU v. 
Winegar, 82 U. 8. 15 WaU. 866 (21: 170); Lui. 
coin ▼. Iron Co. 103 U. 8. 412 (26: 518). 

The supervisor and town derk executine the 
bonds and coupons are found by the evidence 
the duly elected officials of the Town of Con- 
cord for that purpoee.and their sienatures geoth 
ine, and the Town is estopped from denying 
their acts and statements. 

Town of Windsor ▼. Hallett, 97 lU. 204; 
Brooklyn v. Ins. Oo. 99 U. 8. 862 (25: 416); 
Marcy v. Cswego, 92 U. 8. 688(28: 74S); Peopk 
V. Holden, 82 HL 98; People ▼. Town of Harp, 
67 111. 62. 

The recitals are that they were issued under 
and by virtue of a law of Illinois. 8uch re- 
citals import a compliance with the statute, 
and the Township, according to the uniform de- 
cisions of this court, is estopped to assert, si 
against a bona fide holder, that such recitals are 
untrue. 

Bonhani, ▼. NeedUs, 108 U. 8. 648 (26: 451); 
Buchanan v. LitehfiOd, 102 U. 8. 278 (26:138); 
Cohma v. Eaves, supra, 

A popular election having been held, and a 
majority of votes cast in favor of the applica- 
tion, it may be conceded that payment of the 
appropriation could lawfully have been made 
in town bonds instead of money, if the dona- 
tion itself was authorized. 

Toion of Concord v. Savings Bank, 92 U. 8. 
629 (28: 686); Fairfield v. Cofinty of Gallatin, 
100 U. 8. 47 (25: 544); County of Clay v. Society 
for Savings, supra. 

The bonds, as far as the power is concerned, 
may have been issued under either of the Acts 
of March 7, 1869, of March 24, 1869, orFebra- 
ary 6, 1869, as all gave power, and were m ex- 
istence when the vote was taken, the bonds exe- 
cuted and delivered. The recital of the Act (rf 
March 7, 1867, does not limit or bind the pa^ 
chaser or holder to that Act alone for the power 
to issue the bonds. It is sufficient for a demajSdi 
holder that the power existed, and both courts 
and purchasers may look beyond the redtali 
for toe power to issue the bonds. 

Commissioners ▼. January, 94 U. 8. 204 
(24: 111): Anderson Co. v. Beat, supra; BurrY. 
Chariton County, 2 McCrary, «)8; Town of 
Keithslmrg ▼. FYick, 84 111. m. 

Mr. Justice Harlan delivered tbeopinion of I ^^1 
the court: 

This is an action upon negotiable coupon 
bonds siffned by the supervisor and clerk of the 
Town 01 Concord, a municipal corporation ex- 
isting under the township organization law of 
niinois. They were executed in 1871. Each 
bond purports, upon its face, to have been "is- 
sued undei and by virtue of a law of the State 
of Illinois to authorize cities, towns or town- 
ships within certain limits to appropriate 
moneys and levy a tax to aid the constructioe 
of the Chicaffo, Danville and Yincennes Rail- 
road," and picoges the faith of the Township 
for the payment of the principal and interest 
The Act here referred to was passed March 7, 
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1867. 1 Pil Laws, lU. 1867, p. 842. It au- 
thorizes all Incorporated towns and cities, and 
towns acting nnaer the township organization 
law, within certain territorial limits (which in- 
dudet the Town of Concord), to appropriate 
such sums of money as they deem proper to the 
Chicago, Danville and vincennes Katlroad 
Company to aid in the construction of its road, 
'to Mpaid to siM^ company as soon as the track 
of said road shml have heen located and con- 
structed through said dty, town, or township, 
respectively;^ provided, the appropriation is 
first sustained at the polls by a majority of the 
electors of the municipality. The Act authoiv 
ized and reqvvfrtd the authorities of said town- 
ships, towns or cities, respectively, "to levy 
ana collect a tax, and make such provisions as 
may be necessary and proper for the prompt 
payment^ of the appropriation. It neither ex- 
pressly nor by implicatton invested the munici- 
pal corporations, embraced by its provisions, 
with the power to issue commercial paper in 
pavment of an appropriation so voted. We 
ri671 I^eld in Claiborne Ckmnty v. Brook$, 111 U. 8. 
^ ^ 400, 406 [28: 470, 472]— which was decided 
after the judgment below was rendered— that 
"mere political bodies, constituted as counties 
are for the purpose of local police and adminis- 
tration, ana having the power of levying taxes 
to pay aU public charges created, have no power 
or anthonty to make and ntter commercial 
paper of any kind, unless such power is ex- 
pressly conferred upon them by law, or clearlv 
implied from some power expressly given whicn 
cannot be fairly exercised without it" No such 
implication arises from the grant to a municipal 
corporation of power to appropriate moneys in 
aid of the construction of a railroad, accom- 
panied by a provision directing the levj and 
collection of taxes to meet such appropriation, 
and prescribing no other mode of payment 
Wells V. Supervisors, 102 U. S. 625, 681-2 
P6: 122, 124]; OgdmY. Qmntf/ of Daoiess, Id. 
684,689r26: 268, 266]. The provision in the 
Act of 1867 that the money should be paid as 
soon as the road was located and constructed 
through the citv, town, or township voting the 
appropriation, is inconsistent with the idea that 
auch appropriation could be met, in the first in- 
stance, Dv negotiable bonds which might pass 
into the hands of bona fide holders for value, 
and become binding, whether the road was or 
not so located or constructed. 

The clause requiring such provisions to be 
made as are necessary and proper for the prompt 
pavment of the appropnatlon has reference 
only to the collection and application of taxes 
kvied to meet the appropriation. 

For these reasons the court erred in holding 
that the validity of the bonds was sustained by 
the Act of March 7, 1867. 

The suggestion that the bonds were author- 
ized by the Act of February 26, 1869, 8 Pri. 
Laws ni. 1869. p. 855, entitled "An Act to Le- 
galize Certain Aids Heretofore Voted and 
Granted to Aid in the Construction of the Chi- 
cago, Danville and Vincennes Railroad," is 
without force. That Act, by its very terms, 
has reference only to aids voted and granted 
prior to its passage. The aid in the present case 
was voted subsequently. 

8. Nor, in our Judgment, can the bonds be 
sustained as valid obligations of the Town by the 
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provisions of the Act of Maidi 84» 1860, SPrl 
Laws HL I860, p. 866. entitled "An Act to 
Enable Towns, Twnahhw, Cities or Coonties 
along the Line of th^ Chicago, DanviDe and 
Vincennes Railroad to Contribute Towards the 
Construction of Said Railroad." The first sec- 
tion of that Act authorizes the several eonniies 
through which the road shall pass, by action 
of the board of supervisors, or by action of the 
county court In counties not acting under town- 
ship organization, to make impropriations or 
loan their credit in such sums and upon such 
terms and ccmditions as they deem proper, to 
aid in the construction of such road; pro- 
vided, the appropriation is first voted by the 
electors. The second section provides that "the 
legal voters of any town, township or city 
along the line of said railroad, wh^her said 
railroad shall run into or through nid town, 
township or city, or not, may, by a major- 
ity of the legal voters voting at any election 
held for the purpose, make appropriations or 
donations to lud in the construction of said rail- 
road, and the proper authorities shall Uny and 
eolUct taxes, in the manner that other taxes are 
levied and collected, to promptly meet any 
obligations assumed under ana l^ virtue A 
tills Act" 

The fourth section providoitfiat * the author- 
ities of any township, town or clty--such town- 
ship, town or dty navinff voted to contribute 
aid m the construction of said railroad— may 
borrow money to promptly meet such contribu- 
tion, and Issue bonds of such township, town 
or city, • • • and shaU have power to levy 
and collect such taxes as may be necessary to 
pay accruing interest or pay the mindpal sum." 
This last section, it is contended, gave the su- 
pervisor and town derk of Concord authority 
to issue n^;otiable bonds in payment of the ap- 
propriation or contribution voted by the Town- 
ship of Concord. In this view we do not con- 
cur. 

The Constitution of Dlhiols adopted in 1870 
provides that "No county, city, township or 
other munidpality shall ever become sub- 
scriber to the capital stock of any railroad or 
private corporation, or make donation to or 
loan its credit in aid of such corporation: Pro- 
tided, hotoecer, That the adoption of this 
article shall not be construed as affecting the 
right of any such municipality to make sudi 
suDscriptions or donations, Ohieago A Iowa R, 
R Co. V. Pinekney, 74 III 277; Fairfdd v. 
County of Gallatin, 100 U. S. 50 [25: 645], 
where the same have been authorized, under ex- 
isting laws, by a vote of the people of such 
munidpalities prior to such adoption." The 
corporate authorities of Concord — ^tho electors 
of the Township— voted November 20, 1869, in 
favor of levying a tax for the purpose of raising 
the sum of $25,000 in two years, "to be 
donated to the Vincennes, Danville and Chi- 
cago Railroad Company (meaning the Chicago, 
Danville and Vincennes Railroad Company), 
provided said company run said ndlrdad 
through the Villages of Concord and Sheldon." 
The road was never constructed into or through 
dther of said villaffes. It did not touch either 
township; nor did the dectors of Concord 
Township ever vote upon the subject of issuing 
bonds in payment of the donation so voted. Iz, 
under these drcumstances, the authorities of 
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that Townflhip ever bad power, tinder the Act 
of March 24, 1869, to issue bonds to meet that 
donation, that power was withdrawn by the 
Oonstitotion of 1870 before the bonds In suit 
were issued. The section of that instrument 
relating to municipal subscriptions to railroad 
corporations went into operation July 2, 1870. 
Louiwm V. Savings Bank, 104 U. & 460 [26: 
770]; SehaU y. Bowman, 62 HL 821. Bmce 
that day no municipal corporation of Illinois 
has possessed authority to subscribe to the 
stock of a railroad or private corporation, or to 
make donations to or loan its credit to them, 
except thai a subscription or donation, law- 
f uUy voted l^ the people before the adoption 
of that section, could be completed upon the 
terms and conditions approved by the electors. 
There ia no saving of the right of such corpo- 
ration to loan their credit to railroad corpora- 
tions, where such loan of credit was not em- 
braced in a vote previously taken, under ex- 
isting laws, and which was favorable to a sub- 
scription of stock or a donation. The Town- 
ship of Concord voted a donation merely, to be 
met l^ taxation within the period of two years, 
and to be paid if the railroad was constructed 
through the Villages of Concord and Sheldon, 
and not a donation to be met by Interest bear- 
ing bonds covering a period of ten years. Some 
Question is made as to whether the Township 
id not, hv the vote at the special election of 
June 80, 1870, lawfully rescind the vote of No- 
vember 20, 18i60. Upon that question we ex- 
press no opinion; ana it may be assumed, for 
rifvni ^^^ purposes of this case, that the election of 
llTQj June 80, 1870, did not affect the legal right of 
the railroad company to daim md donation 
voted November 20. 1860, upon the terms and 
conditions annexed thereto by the electors. 
But that is the utmost the company could have 
claimed. It certainly could not, prior to the 
adoption of the Constitution of 1870, have de- 
manded, as of right, that bonds be issued; for 
the people did not vote f (ht issuing bonds, and 
the Act of March 24, 1860, did not make it im- 
perative upon the township authorities to issue 
bonds to meet a donation. It only declared 
that they "majf borrow money * * * and issue 
bonds, "^and, in that wayjMy the contribution 
which had been voted. The Constitution took 
away all power to impose upon the town- 
ship any greater burdens than the people had 
by vote lawfully assumed under the exist- 
ing statutes. These bonds were issued in 1871. 
Purchasers were botmd to know that neither 
the Act of 1867. under which they were issued, 
nor the Act of February 26. 1869, conferred 
authority to issue them. If they purchased 
them in the belief that the recital in the bonds 
of the Act of 1867 was a mere mistake, and 
that the Act of March 24, 1860 gave the 
requisite author!^, they were informed by the 
latter Act that tne township authorities were 
ncA Miged to issue them, ami, by the Consti- 
vdott <d 1870, that the power to do so was 
lasen away. They were oound to know that 
tM power of the Township, after July 2, 1870, 
was restricted l^ the Constitution to a comple- 
tion of such subscription or donation as nad 
been lawfully voted before that date; if not 
upon the precise terms and conditicnis attached 
thereto by the vote of the people, upon inch 
fenns as did not increase the burden. The 



bonds contain no recital that th^ are issued 
pursuant to a vote of the people had before the 
adoption of the Constitution of 1870, and there 
is, consequently, no pretense to say that the 
Township is estopped to deny the authority of 
its supervisor and derk to execute them. Oram 
y. Oxford, 119 U. S. 216 {ante, 888]. 

If it be su|;ffested that the railroad oompsny [I7ii 
acquired a rSht, by the vote of Novemb^ 20, ^ 
1869, which Uie Constitution of 1870 could not 
affect, the answer is that the company, in its 
acceptance, June 20, 1870, of the oner of town* 
ship aid, stated that it would construct tbe 
road pursuant "to the terms and oonditioDs 
voted uy said town," which did not include the 
issuing of negotiable bonds. Besides, the Con- 
stitution saved whatever rights were acquired 
by the company under that vote; for, ft left 
untouched tne authority of the Towxiship to 
complete the donation to the company accord- 
ing to the terms upon which it was voted. It 
only withdrew from the Township tbe power 
to make new subscriptions or donations, or to 
loan its credit to a railroad or private corpora* 
tion, a power which the Township had not 
agreed, prior to July 2, 1870, by vote or other- 
wise, to exert in behalf of the railroad com- 
pany. In the interpretation we have placed 
upon the foregoing section of the State Consti- 
tution, we are sustained by the Judgment of 
the Supreme Court of Illinois in MiddlepoTi v. 
.OBtna Life In$. 0?. 82 lU. 668. See also As- 

SlnwaU V. ComrB. cf Dati€$$ Oo, OB U. S. 22 
bw. 864 [16: 2961: WadmjoorthY. Buiponiaon, 
102 U. S. 584 [26: 221]. 

Upon the wnole case, and without suggest* 
ing oUier grounds upon which the conck^on 
we have reached may rest, we are of opinion 
that the bonds in suit are not valid obUgatioDs 
of the Town, notwithstanding the plaintm pur- 
chased them before maturity, without nodoe of 
any defense thereto. 

Thejudgmeni Uretened, with direetiom to en^ 
(era Judgment^ on the special finding ^ facts, for 
the atfendant; it is so ordered. 

True OOP J. Test: 

James H. H oKeoney, Clerk, Sup. Ooortk U. 8L 



JAMES 0. FARGO, As President of tbe [230] 
MsBOHAirrs Dispatch Tbahbpobtatioi 

CoMPAKT, P{^. in Brr.t 

«. 

WILLIAM C. STEVENS, As Aiiditor<3en> 
eral of The Statb of Miohioah. 

(See 8. 0. ^Fo/n/o «. AflcMgon,** BeportstliaS. 
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Constitutional hso^ntorstais 
on gross receipts itfraUroads engaged in^ tpil 

*1. A state statute whtoh levies a tax upqd tts 
grosB reoeipts of railroads for the oarnsfs of 
mights ana pasBengers, into, out of, or tiuoofk 
the State, to a tax upon oommetee amoof at 
States, andtherofore void. 

S. while a State may tax the moner aotmOf 
within theState, after Itbas psawdbeyon fltheit>jp» 
oif ocMnpensatlon for oanylng permis or pffOMrtf* 
as It may tax other mone j or property wlt&n us 
mnlts, a tax upon reoeipts for this daai of <ar» 
flage speoifloally to a tax upon the oommeroe out 
of whioh Itartoes; and. If that be Interstate oom* 
meroe, It to void undertfae Constitution. 

*Head notes bj Jfr. Justus liJiSMm 
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t. The States OAiinot be permitted under the guise 
of a tax upon businen transacted within their bor- 
4erB. to impose a burden upon commerce among 
the Stetes, when the business so taxed Is itself in- 
terstate commerce. 

[No. 842.] 

SuhnHtUd Dee. 9, 1886. Decided April 4, 1887. 

r\ ERROR to the Supreme Court of the State 
of Michigan. Betereed. 

The history and facto of the case i^pear in 
the opinion oi the court. 

Mr. Ashley Pond* for plaintiff in error: 

Taxation by the Stete of Micbiean, of an as- 
sociation organized and domiciled in the State 
of New York, based upon the estimated gross 
earnings of ito cars within the State of Michi- 
gan, while engaged solely in traffic which cross- 
es the stote line, such earnings being also 
received and possessed by suoh association in 
the State of liew York, operates as a regula- 
tion of commerce, is extraterritorial and void. 

It is respectfully submitted that the recent 
cases of OUmeeeter Ferry Co, v. Pa. 114 U. S. 
196, and Piekard ▼. PuUman Southern Oar Oo. 
117 U. S. 84 (29: 158, 785), and the principle of 
Wahath ete.R. R. Go.v. lUinote, decided October 
25, 1886 {ante, 244), are decisiye of the case at 
bar. 

Interstate commimication cannot be restrict- 
ed; and the terms upon which commerce may 
be engaged in cannot be prescribed by state 
authority. 

Oibbone ▼. Ogden, 22 U. S. 9 Wheat 1 (6: 
28); Broton v. Maryland, 25 U. S. 12 Wheat 
419 (6: 678); Passenger Cases, 48 U. S. 7 How. 
283 (12: 702); Henderson v. Mayor, 92 U. 8. 259 
<28: 548); Bead Money Cases, 112 U. S. 580 (28: 
798). 

The tax cannot be sustained as a tax upon 
the property of the company within the State. 
The company has no property taxable within 
the State. Ito cars are witnin the State only in 
transit whileeng^ed in interstate transportation 
or commerce. They cannot be there taxed as 
property, beinff owned in New York. 

Hays ▼. Paaflc Mail Steamship Co. 58 U. S. 
17 How. 596 (15: 254). 

The tax cannot be sustained as a tax upon 
the business of the company, for that business 
is not local but is interstate, and is wholly be- 
yond state regulation. 

The cases of Wiggins Ferry Co. v. Eaet 8t. 
Louis, 107 U. S. 865 (27: 419), and OUmcester 
Ferry Co. ▼. Pa., supra illustrate the difference 
between a valid tax upon the property of a do- 
mestic corporation engaged in interstate com- 
merce, and an invalid tax upon the business of a 
foreign corporation engaged solely in interstate 
commerce. 

See also Mor<m v. 2kM> Orleans, 112X7. S. 69 
(28:658). 

The tax cannot be sustained as an exercise of 
the restrictive power of the State over foreign 
corporations; for Uiider that power there can be 
no regulation of commerce by the State. 

The Supreme Court of Michigan fails to dis- 
tinguish diis case from that of State Tax on 
BatltDMf Gross Receipts, 82 U. S. 15 Wall. 284 
(21 : 16^, in which a tax on the gross receipto of 
a Pennsylvania company, whi^ had been act- 
ualljr garnered into ita treasury in tbat State, 
was in question. 

The court also specifically declares the tax to 
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be one upon business done in the State, and 
deems it within the purview of Osborne y. Mobile, 
88 U. S. 16 Wall. 479 (21: 470), without distin- 
gulsliing that the license in that case was of a 
business carried on in the City of Mobile, which 
was entirely local in its nature. 

Mr. Edward Bacon with Jtfr. Moses Tag- 
gart, Atty-Oen. of MieJiigan, for defendant in 
error: 

There are, in the different States of the Union, 
two well known systems of railroad taxation: 
one, such as that used in Tennessee, according^ 
to a valuation (see State R. R. Tax Cases, 92 iT 
S. 601, 603 (28: 669); the other, such as that 
used in Michigan, accordiuG; to gross receipts, a 
small percentage thereof being taken by the 
State annually as specific taxes in lieu of all 
other taxation. 

Howell's Statutes of Michigan, chap. 90, en- 
titled Commissioner qf Raihwids, § 1, being 6 
8291 of said statutes; State Treasurer v. Audi- 
tor-Qen. 46 Mich. 281, 282; Chicago etc. R. Oo.v. 
Auditor-Gen. 58 Mich. 79. See also State R. 
R. Tax Cases, 92 U. S. 611 (28: 666). 

Is it true that the Merchanta Dispatch Trans- 

Sortation Company did not carrv on, in the 
tate of Michigan, any business fiable to state 
taxation ? 

OOxyme v. MobiU, 88 U. S. 16 Wall. 479 (21: 
470); Telegraph Oo. v. Texas, 105 U. S. 464 (26: 
1068). 

The laws of New York, under which the bill 
states that the complainant was organized and 
was taxed, include statutes of the same force 
and effect as the Michigan Statute complained 
of in the bill; and a decision in the complain- 
ant's favor, against the Michigan Statute, would 
entitie it to a deddon in ita favor agamst the 
New York Statute, so far as interstate com- 
merce is concerned. 

The Court of Appeals of the State of New 
York has declared the validly of these statutes. 

People V. Home Ins. Oo. 92 N. Y. 846; Peo- 
ple V. EquitabU Trust Oo. 96 N. Y. 894-896; 
People V. Gold etc. Tel. Oo. 98 N. Y. 78. 

The Act No. 152 of the Laws of Michigan for 
1888 (also New York Statutes and similar 
statutes of other States), was enacted in reliance 
upon principles recognized by the decision of 
this court. 

Osborne v. Mobile, supra. 

The complainant has been claiminj; and ex- 
ercising extensively, in Michigan, nanchises 
granted by the laws of New York. 

No good reason can be shown why the State 
whidi creates important corporate franchises 
for commercial corporations should have a right 
to tax the exercise thereof, while at the same 
time another State, wherein the same franchises 
are nssumed and exercised (to a greater extent 
perhaps, and with more profit than elsewhere) 
shoula be forever powerless to tax such fran- 
diises or business carried on in the exercise 
thereof. 

Baltimore etc. R. R. Oo. v. Koontz, 104 U. S. 
11 (26: 644); Stoney. lU. Cent. R. R. Co. 116 U. 
S. 852 (29: 651); Canada S. R. R. Oo.v. Gcbhard, 
109 U. S. 587 (27: 1028); StaU Tax on R. Gross 
Receipts, 82 U. S. 15 WalL 296 (21: 168); Minot 
V. Philadelphia ete. R. R Co.SSV. S. 18 Wall. 
281 (21: 896); St.Olair v. Oox, 106 U. S. 857 (27: 
225); Diamond Match Oo. v. Powers, 51 Mich. 
148; Talcott v. MeOormick Harvesting Machine 
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Co. 61 Mich. 7; Ooe v. Brrol, 116 U. 8. 524 (29: 
717); Tdegraj^ (h.v.Texat, 105 U. 8. 404-5 and 
Bdfe ▼. RundU!, 108 U. 8. 22^-6(26: 1068; 839); 
Baltimore A 0. B. R. Oo, y. Md, 88 U. 8. 21 
WaU. 456 (22: 678). 

Olouceiter Ferry €h. ▼. Pa. 114 U. 8. 196 
(29: 158). is Telicd upon by the plaintiff in 
error; but the decision of no issue joined in 
that case can be relevant here. The Qlou- 
oester Ferry Company was doinff no more 
bushiess in Pennsylvania than any foreign cor- 
poration owninff a line of steamships carrying 
on commerce oetween European ports and 
Philadelphia. It merely obtained a lease of a 
sufficient landing place on the Pennsylvania 
shore; 114 U. 8. 205 (29: 162), and on page 203 
this court uses the following language: 

*Thc business of landinff and re<^ving pas- 
sengers and freight at the wharf in Philadelphia 
is a necessary incident to, indeed is a part of, 
their transportation across the Delaware River 
from New Jersey. Without it that transix)r- 
tation would be impossible. Transportation 
implies the taking up of persons or proper^ at 
some point and putting them down at another. 
A tax, therefore, upon such receiving and land- 
ing of passengers and freight is a tax upon 
their transportation; that fi, upon the com- 
merce between the two 8tates involved in such 
transportation." 

The case of Piekard v. Pullman Southern 
Car Co, 117 U. 8. 84 (29: 785), is distinguish- 
able. In that case the company had no office 
in the 8tate(Tenn.) through which its cars ran. 

A corporation which seeks by its agents to 
establish a domicil of business m a State other 
than that of its own creation must take that 
domicil, sublectto the responsibilities and bur- 
dens imposed ysj the laws which it finds in force 
there 

Atty^Qm. v. Bay StaU Min, Oo. 99 Mass. 158; 
Richer Y. American ete. Co. 140 Mass. 850; Car- 
ron Iron Co. v. McLaren, 5 H. L. Cas. 416, 449. 

The Tennessee Statute imposing the tax In 
Piekard V.Pullman Southern Car Co. eupra^waB 
objectionable because it purported to make en- 
tirely illegal certain interstate conunerce, except 
on payment of the license fee as a condition 
precedent, and was therefore no better than a 
statute to collect, at the state line, duties on in- 
terstate commerce. 

The method of ascertaining taxes measured 
by gross receipts has been approved by this 
court and by the Supreme Court of Michi^n. 

Slate Tax on Railway Oro8$ Receipts, S2 IJ. S. 
15 Wall. 284 (21: 164); Delaware R. R. Tax, 85 
U. 8. 18 Wall. 206 (21: 888); Erie R Co. y. Pa. 
88 U. 8. 21 Wall. 492 (22: 595); State Treasurer 
V. Auditor-Oen. 46 Mich. 281, 282; Chicago ete. 
R. Co. V. Auditor-Oen. 58 Mich. 79. In this 
connection see Woodruff y, Parham, 75 U. 8. 8 
WaU. 123 (19: 882); Savings Society v. CoiU, 78 
U. 8. 6 Wall. 594 (18: 897); Pnmdenl Sav. In- 
stitution V. Mass. 73 U. 8. 6 Wall. 611 (18:907). 

Summary. The tax in question is valid for 
the following reasons: 

The tax is on business done in the exercise of 
corporate franchises, introduced by permission 
of the State of Michigan. 

The tax is on such business done by means 
of the complainant's permanently established 
local agents and offices in Michigan, with every 
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facility for carrying on business between plaoe» 
within the State^ wncnever profitable. 

The tax is necessary to the safety of the State's 
revenue, from railroad companies and express 
companies. 

The tax is upon railroad business so affecting 
and controlling public interests of the people of 
the State of Mlcniffan that such business ought 
not to escape taxation in the State. 

The complainant ouehtnot to escape taxa- 
tion in Micuigan, merefy because the final re- 
ceipt of its earnings in Michigan was at its 
chief office in the City of New York. 

The business by which all right to such 
earnings accrued was completed within the 
State of Michigan; and according to the ordi- 
nary course of such business, any suit to collect 
such earnings must be brought in Michigan, 
where the contracts therefor were made and 
fulfiUed. 

Mr. Justice Hitler delivered the opbiion ci 
the court: 

This is a writ of error to the Supreme Conrt 
of the State of Michigan to briu^ here for re- 
view a decree sustaining a demurrer to the 
complainant's bill in chancery, and dismissing 
the bill. The complainant brought suit as 
President of the Merchants' Dispatch Trans- 
portation Company, averring that said company 
IS a joint stock association, organized and exist- 
ing under the laws of the State of New York, mu 
and by the laws of that State authorized to sue 
in the name of its president The bill, so far 
as it presents the ouestions on which this court 
can have jurisdiction, charges as follows: 

"Second. That during the year ending with 
the 81st day of December, A. u. 1888, the said 
Transportation Company was engaged in the 
business of soliciting and contraSing for the 
transportation of freight required to he carried 
over connecting lines of railroad in order to 
reach its destination, and, for the prosecution 
of its said business, it had agendes located 
generally throughout the United States and the 
Dominion of Canada; the said Transportation 
Company issued through bills of lading for 
such freight, and caused the same to be carried 
by the appropriate railroad companies; and. ai 
compensation for its service in the premises, 
the snid Transportation Company was paid l^ 
the said railroad companies a definite propor- 
tion of the through rate charged and collected 
by said companies forthecarriageof said freights. 

** Third. That during the said year the said 
Transportation Company was pomssed of cer- 
tain freight cars which were used ana run bj 
the railroad companies in whose possession they 
chanced from time to time to be for the trans- 
portation, upon their own and connectins^ lines 
of railroad, of through freight, principally be- 
tween the City of New York, in the State of 
New York, and Boston, in the State of Massa- 
chusetts, and Chicago, in the State of Illinois, 
and other points and commercial centers in the 
West, Northwest and Southwest, without the 
said State of Michigan; that said cars were not 
used for the carriage of f rei^t between points 
situate within the said State of Michiirsn, 
but wholly for the transportation of frei^t, 
either passing through the State or originating 
at points without said State and destined to 
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points within, or originating at points within 
said State and destined to points without; that 
the said several railroad companies thus making 
use of said cars during the oAd year paid to the 
said Transportation Company as compensation 
therefor a definite sum p^ mile for the distance 
traveled hy the said cars over their tespectiye 
lines. 

"Fourth. That the said Transportation Com- 
[fSt] pany during the said year was not running or 
mterested in any 8i)ecial fast, through, or other 
stock, coal or refrigerator car freight line, or 
doing business in or running cars over any of 
the railroads of said State of Michigan, other- 
wise than as in the preening paragraphs stated. 

•• Fifth. That prior to the first day of April, 
A. D. 1884, the Commissioner of Railroads of 
the State of Michigan transmitted to the said 
Transportation Company certain blank forms 
of a report to be nuide to him pursuant to the 
provisions of an Act of the Legislature of the 
State of Michigan approved June 5, 1888, enti* 
tied * An Act to Provide for the Taxation of 
Persons, Copartnerships, Associations, Car- 
loaning Companies, and Fast Freight Lines 
Engaged in the Business of Running Can 
Over Any of the Railroads of This State, and 
not Being Exclusively the Property of Anv 
Railroad Compan;^ Paying Taxes on Their 
Gross Receipts,' with the requirement that the 
BsAd Transportation Company should make up 
and return said report to the ofiSce of said com- 
missioner on or before the first day of April, 
1^4, under the penalties of said Act; that on or 
about said first day of April, in compliance with 
said demand, but protesting that the same was 
without authority of law, and that said Act was 
invalid— or if valid, was not applicable to the 
said Trannx)rtation Company— the said Trans- 
portation Company made and filed with said 
commissioner a report, duly verified, settinff 
forth that the gross amount of the receipts of 
the said Transportation Company for the mile- 
age of said cara during said year 1888, while in 
use in the transportation of freight between 
points without said State and passmg through 
■aid State in transit, estimated and prorated ac- 
cording to the miles^ of said cara within said 
State of Michigan while so in use, was the sum of 
$95,714.60; and while in the use of transporta- 
tion of freight from points without to points 
within said State of Michigan, and from points 
within to points without said State, estimated 
and prorated according to the mileage of said 
cara within the State of Michigan wnile so in 
use, was the sum of $28,890.01, making in the 
aggregate the sum of $124,604.51; that during 
said year it received no moneys whatever on 
business done solely within the said State of 
'2381 Michigan, and no moneys which were or could 
'' be regarded as earned during said year within 
the limits of said State of Michigan other than 
as hereinbefore and in said report set forth. 

" Sixth. That by the terms of said Act it is 
the duty of said (Commissioner of Railroads to 
make and file with the Auditor-General of said 
State of Michigan, prior to the first day of June 
each year a computation based upon the report 
of each person, association, copartnership, or 
corporation taxable thereunder, of the amount 
of tax to become due from Uiem respectively, 
and each such person, a8iociation,copfutnerahip 
or corporation is required on or before the first 
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day of July in such year to pay to the Treasurer 
of said State of Michigan, upon the statement 
of the Auditor-General thereof, 2^ per cent up- 
on its gross receipts as computed by the said 
CommiSrioner of Railroads and derived from 
loaning, renting or hiring of can to any rail- 
road or other corporation, association, copart- 
nerahip or party. It was also provided in said 
Act that for the said taxes and interest thereon, 
and the penalty imposed for delay in the pay- 
ment thereof, me said State should have a lien 
upon all the property of the person, association, 
copartnership, or corporation so taxed, and in 
deiault of the payment of said tax by and 
within the time so prescribed the Auditor-Gen- 
eral of said State was authorized to issue his 
warrant, to the sheriff of any county in said 
State, commanding him to levi' the same, to- 
gether with 10 per cent for his fees, by distress 
and sale of any of the property of the corpora- 
tion or party neglecting or refusing to pay such 
tax wherever the same may be found within the 
county or State. 

"Seventh. That the said Commissioner of 
Railroads has computed and determined that 
the amount of the gross receipts of the said 
Transportation Company under the said Act is 
the said sum of $28,890.01, and that there is 
due from said Transportation Company to the 
State of Michigan, as a tax thereon, the sum of 
$722.25, and has transmitted said computation 
to the said Auditor-General; and your orator 
shows that unless said tax is paid by the said 
Transportation Company on or before the firat 
day of July, 1884, it will become the duty of 
the said Auditor-General under the said Act,and 
the said Auditor-General threatens that he wiU 
proceed to enforce payment of the said tax 
ajB^ainst said Transportation Company by the 
seizure and sale of the property of said Trans- 
portation Company under the provisions of said 
Act 

"Eighth. That your orator is advised and so 
chaiges, that the said Act as to the said gross 
receipts of the said Transportation Company, 
or of any of its receipts or earnings from tne 
use of its care, within the State oi Michigan, 
and the transaction of its business in the man- 
ner aforesaid, is in violation of the Constitu- 
tion of the United States, and void, and that 
said Act is inapplicable to the said Transporta- 
tion Company, and inoperative for further rea- 
sons appeiuing upon its face; and that said 
Transportation Company is not amenable 
thereto. 

" Ninth. That the chief ofilce of the said 
Transportation Company for the transaction of 
corporate business was, during said year, and is 
in the City of New York, in the State of New 
York, ana that sU the moneys earned by it, as 
set forth in the second and third paragraphs 
hereof, were paid to it at its said office; that said 
Company dimng said year had no funds or 
property whatsoever within the State of Michi- 
gan, except can in transit and office furniture 
m the possession of agents; and that during 
said year the said Transportation Company was 
subject to taxation and was taxed on account 
of its property and eamines within and under 
the laws of the State of ifew York." 

The bill then prays for a subpena against 
William C. Stevens, Auditor-General of the 
State of Michigan, and for an injunction to 
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prevent him from proceeding in the collection 
of said taxes. To this bill the defendant Stev- 
ens demurred, and the Circuit Court for the 
Countv of Washtenaw, in which this suit was 
brought, overruled that demurrer. From this 
decree the defendant appealed to the Supreme 
Court of the State, where the judgment of the 
lower court was reversed, the demurrer sus- 
tained, and the bill dismissed. To reverse that 
decree this writ of error was sued out 

The contention of the plaintiff in error is 
that the Statute of Michigan, the material parts 
of which are recited in the bill, is void as a 
regulation of commerce among^the States, 
which, bv the Constitution of the United States, 
is conJQaed exclusively to Congress. Art. 1. 
^ 8, clause 8. It will be observed that the bill 
shows that the tax finally assessed by the Au- 
ditor of State, against the Transportation Com- 
pany, was for the |28,890.01 of the gross 
recdpts which the Company had returned to 
the commissioner as money received for the 
transportation of freight from points without 
to points within the State of Michigan, and 
irom points within to points without that State; 
and that no tax was assessed on the $95.71450 
received for transportation passing^ entirely 
through the State to and from other States. 
[2381 There is nothing in the opinion of the Su- 
preme Court of the State, which is found In 
the transcript of the record, to explain this 
discrimination. There is nothing in the Stat- 
ute of the State on which this tax rests which 
makes such a distinction; nor is there anything 
In the commissioner's requirement for a report 
which suggests it. It must have been, there- 
fore, upon some idea of the authorities of the 
State that the one was interstate commerce and 
the other was not, which we are at a loss to 
comprehend. Frcdght carried from a pohit 
without the State to some point within the 
State of Michigan as the end of its voyage; and 
freight carriea from some point withm that 
State to other States is as much conunerce 
among the States as that which passes entirely 
through the State from its point of original ship- 
ment to its destination. This is clearly stated 
and decided in the case of Phila. A lUading 
Railroad Co, v. Pa, commonly called the case 
of The State Freight Tax, 82 U. S. 15 Wall. 
282 [21: 146], In which it is held that a tax 
upon freight taken up within the State and 
^vrried out of It, or taken up without the 
dtate and brought within It, is a burden on 
Interstate commerce, and therefore a violation 
of the constitutional provision that Congress 
shall have power to r^:ulate commerce with 
foreign nations and among the several States. 
And In Wabath R, Co, v. lU, 118 U. S. 557 
[ante, 244], It Is held that a statute at- 
tempting to regulate the rates of compensation 
for transportation of freieht from New York 
to Peoria, In the State of Illinois, or from Peoria, 
to New York, is a regulation of commerce 
iunong the States. The same principle is es- 
tablished In Crandaa v. JV>rarfa,78 U. S.6 WaU. 
35X18: 745]. 

The Statute of the State of Michigan of 1888. 
under which this tax is imposed, is entitled 
•*An Act to Provide for the Taxation of Per- 
sons, Copartnerships, Associations, Carloaning 
Companies, Corporations, and Fast Freight 
Lines Engaged In the Business of Running 
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Cars over Any of the Railroads of This State, 
and Not Being Exclusively the Property of 
any Railroad Company Paying Taxes on Their 
Gross Receipts." Sections 1 and 2 require re- 
ports to be made to the conunissioner of rail- 
roads of the gross amount of their receipts for 
freight eam^ within the limits of the State 
from all persons and corporations running rail- 
road cars within the State. The commissioner [239] 
Is by section 4 required to make and file with 
the Auditor-Ceneral, on the first day of June 
of each year, a computation of tiie amount of 
tax which would become due on the first day 
of July next succeeding from each person, as- 
sociation, or corporation liable to pay such 
taxes. Each one of these Is by section 5 re- 
quired to pav to the State Treasurer, upon the 
statement of the Auditor-€teneral, an annua 
tax of 2i per cent upon Its gross recdpts^ 
as computea by the Commissioner of Kail- 
roads. 

It will thus be seen that the Act Imposed a 
tax upon all the gross receipts of the Merchants 
Dispatch Transportation Company, a corpora- 
tion under the laws of the State of New York, 
and with its principal place of business in that 
State, on account of gooils transported by It ii 
the State of Micbii^n; and the bill states that 
the Company carried no freight, the transporta- 
tion of which was between points exclusively 
within that State. 

The subject of the attempts by the States to 
impose burdens upon what has come to be 
known as Interstate commerce or traffic, and 
which is called in the Constitution of the United 
States "commerce among the States," by stat- 
utes which endeavor to regtilate the exercise 
of that commerce, iis to the mode by which it 
shall be conducted, or by the imposition of 
taxes upon the articles oi commerce, or upon 
the transportation of those articles, has been 
very much agitated of late years. It has re- 
ceived the attentive consideration of this court 
In many cases, and especially within the last 
five years, and has occupied Congress for a 
time quite as long. The recent Act, approved 
February 4. 1887, entitled " An Act to Regu- 
late Commerce," passed after many years of 
effort in that body, is evidence that Congress 
has at last undertaken a duty imposed upon it 
by the Constitution of the united States, in the 
declaration that it shall have power "to regii^ 
late commerce with fordsn Nations, and amons 
the several States, and mth the Indian Tribes.'^ 
Congress has freely exercised this power so far 
as relates to commerce with for«>ign Nations 
and with Indian Tribes, but In regard to com- 
merce among the several States it bas, until 
this Act, refrained from the passage of any 
very Important regulation upon this subject, [240] 
except perhap the statutes reguhiting steam* 
boats and thdr occupation upon the navigable 
waters of the country. 

With reference to the utterances of this court 
until within a very short time past, as to what 
constitutes commerce among the several States, 
and .also as to what enactments by the State 
Legislatures are in violation of the constitu- 
tional provision on that subject. It may be ad- 
mitted that the court has not always emplorod 
the same language, and that all oi the judges 
of the court who have written opinions for it 
mav not have meant precisely the same thing. 
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«bUU,we think the more recent opinions of the 
court iMTe pret^ clearly eitab^isbedminclplef 
upon thftt subject which can be readihr applied 
to meet cases reqairing the constmctton oSthe 
oonstitational provisioD, and that these recent 
decisions leave no room to doubt that the Stat- 
ute of Michigan, as interpreted br its supreme 
<x>urt in the present case, is forbidden as a r^* 
uladon of commerce among the States, the power 
to make which is withheld from the State. 

The whole question has been so fully consid- 
ered in these decisions, and the cases themselves 
so carefully reviewed, that it would be doing 
little more than repeating the language of the 
ar^umtmts used in them to go over the ground 
agnhi. The cases of The SUUe Freight Tkrand 
8laU Tea on Railvoay Oroa Beeeipts, which 
were considered together and decided at the 
December Term, 1872, and reported in 82 U. 
8. 16 Wallace, pp. 282 to ffi» [21: 14e-1891, 
present the points in the case now before us 
Derhaps as clearly as any which have been be- 
fore this court. A Statute of the State of Penn- 
Srlvania imposed upon all the railroad oorpora- 
ons doing business within that State, as well 
as steamboAt companies and others engaged in 



rule prescribed for carriage of goods through, 
out of, or into a State any the less a regula- 
tion of transportation because the same rule 
may be applied to carriage which is wholly 
internal. Doubtless a State may regulate iU 
internal commerce as it pleases. If a State 
chooses to exact conditions for allowing the 
passage or carriage of nersons or freight 
through it into another State the nature of 
the exaction is not chansed by adding to it 
similar conditions for allowing transporta- 
tion wholly within the State." 

In the case of The Erie Railway Company 
(a corporation of the State of New York) v. 
Pennsylvania, decided at the same time (88 
U. S. 21 Wall. 492 [22: 696]), it appeared 
that the road of that company was construct- 
ed for A short distance through a part of the 
State of Pennsyrvania, and that a similar tax 
was levied upon it for freight carried over 
its road. This was held to be invalid for the 
reasons given in the case of the Reading Road. 

In the other case of State Tax on Railioay 
Chroas Receipts, which was also a suit be- 
tween the Reading Railway Company and the 
State of Pennsylvania, an Act of the Legis- 
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freight transported between points within the 
State and freight which either paraed from 
within the State out of it or from without the 
State into it. The Supreme Court of the State 
of Pennsylvania decided that all the freight 
oirried, without regard to its destination, was 
liable to the tax imposed by the statute. This 
court, however, held that freight carried en- 
tirely through the State from without, and the 
other dass of freight brought into the State 
from without or carried from within to points 
without, all came under the description of 
"commerce among the States," within the 
meanmg of the Constitution of the United States- 
and it held also that freight transported from 
«nd to points exclusively within the limiU of 
the State, was internal commerce and not com- 
merce among the States. The taxing law of 
the State was, therefore, valid as to the latter 
class of transportation: but with regard to the 
others it was invalid, because it was interstate 
commerce, and the State could lay no tax upon 
it. In that case, which was very thoroughly 
ttrgued and very fully considered, the case A 
CrandaU v. Nevada, 78 U. S. 6 Wall. 85 [18: 
745], was cited as showing, in regard to 
transportation, what was strictly infernal com- 
merce of a State and what was interstate com- 
merce. The court said: "It is not at all ma te- 
nal that the tax is levied upon all fretgbl, as 
well that which is wholly hiternal as that em- 
barked in hiterstate trade. We are not at this 
moment inquiring further than whether taxing 
«oods carried because they are carried, is a regu- 
lation of carriage. The State may tax its in- 
ternal commerce; but if an Act to tax interstate 
or foreijn rommerce is unc6nstitnfional.il U not 
en red by including In its provisions subjects 
within the domain of the State. Nor is a 
121 U. S. U. S. Book 30. 56 



first days of July and January, commencing 
on the first day of July, 1866.^ 

This tax was held to be valid. The grounds 
upon which it was distinguished from the 
one in the preceding case upon freight were, 
that the corporation being a creation of the 
Legislature of Pennsylvania and holding and 
enjoying all its franchises imder the author- 
ity of that State, this was a tax upon the 
franchises which it derived from the State, 
and was for that reason within the power of 
the State, and that, in determining tne mode 
in which the State could tax the franchises 
which it had conferred, it was not limited to 
a fixed sum upon the value of them, but it 
could be graduated by and proportioned to 
either the value of the privileges granted or 
the extent or results of their exercise. '*Veiy 
manifestly," said the court, "this is a tax 
upon the railroad company, measured in 
amount by the extent of its business, or the 
degree to which its franchise is exercised." 
Another reason given for the distinction is 
that "The tax is not levied, and indeed such 
a tax cannot be, until the expiration of each 
half year, and until the money received for 
freights, and from other sources of income, 
has actually come into the company's hands. 
Then it has lost its distinctive character as 
freight earned, by having become incorpor- 
ated into the general mass of the compan3r's 
property. While it must be conceded that a 
tax upon interstate transportation is in- 
valid, there seems to be no stronger reason 
for denying the power of a State to tax the 
fruits of such transportation after they 
have become intermingled with the general 
property of the carrier, than there is for 
denying her power to tax goods which have 
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been imported, after their original packages 
have been broken, and after tney have been 
mixed with the mass of personal propertyin the 
ooontnr. Brmn f. lid. 25 U. 8. 12 Wheat 
4i9r6: 678J. 

The distinction between that case, which is 
mainly relied upon by the Supreme Court of 
Michigan in support of its decree, and the one 
which we now nave before us, is very obvious, 
and is twofold: First, the corporation which was 
the subject of tliat taxation was a Pennsylvania 
corporation, having the situs of its business 
within the State which created it and endowed 
it with its franchises. Upon these franchises 
thus conferred by the State, it was asserted 
the State had a right to levy a tax. Second, this 
tax was levied upon money in the treasury of 
the corporation, upon property within the lim- 
its of the State, which haa passed b^ond the 
stage of compensation for freight ana had be- 
come, like any other propertT' or money, liable 
to taxation by the State. The case Mfore us 
has neither of these qualities. The Corporation 
upon which this tax is levied is not a Corpora- 
tion of the State of Michigan, and has never 
been organized or acknowloaged as a corpora- 
tion of that State. The money which it re- 
ceived for freight carried within the State prob- 
ably never was within the State, being paid to 
the Company/ either at the beginning or Uie end 
of its route; and certainly at the tune the tax 
was levied it was neither money nor property 
0f the Corporation within the State of Michi- 
gan. 

The iMoposition that the States can, by way 
of a tax upon business transacted within their 
limits, or upon the franchises of corporations 
which they nave chartered, regulate such bus- 
iness or Uie affairs of such corporations, has 
often been set up as a defense to the allegation 
that the taxation was such an interference with 
commerce as violated the constitutional pro- 
vision now under consideration. But where 
the business so taxed is commerce itself, and is 
commerce among the States or with foreign 
Nations, the constitutional provision cannot 
thereby be evaded; nor can the States, by 

S anting franchises to corporations engaged in 
e busmess of the transportation of persons or 
merchandise among them, which is itself inter- 
state commerce, acquire the right to regulate 
that commerce, either by taxation or in any 
other way. 

This Is Illustrated In the case of Oook v. 
i%. (nr U. a 666 [24: 1016]. The State of 
Pennsylvania, l^ her laws, had laid a tax 
upon the amount of sales of goods made by 
auctioneers, and had so modiflea and amended 
this class of taxe^ that in the end it remained 
a discriminating tax upon goods so sold im- 
ported from abroad. This court held that 
the tax which the auctioneer was required to 
pay into the treasury was a tax upon tne goods 
sold, and, as this tax was three quarters of 1 
per cent upon foreign drugs, glass, earthen- 
ware, hides, marble work and dye woods, that 
it was a tax upon the goods so described for the 
privilef^ of selling them at auction. The ar- 
gument was made that this was a tax exclus- 
ively upon the business of the auctioneer, which 
the state bad a rightto levy. In that case, as 
in others, it was claimed that the privllegt of 
Wng an auctioneer derived from ttie State by 



license, was subject to such taxation as the 
State chose to impose, but the propodtlcni wa» 
overruled; and this court held tnat the tax was 
a regulation of commerce with foreign Nation;, 
and that the fact that it was a tax upon the 
business of an auctioneer did not reUeve it 
from the objection arising hom the constita- 
tiooal provision. 

The same question arose in the case of Th^ 
Gloucester Ferry Oo. v. Pa, 114 U. 8. 196 
[29: 168]. That company was a corpora, 
tion chartered by the State of New Jersey to 
run a ferry carrying passengers and freight be* 
tween the Town of Gloucester, in that State, 
and the City of Philadelphia, in the State of 
Pennsylvania. It had no property within tiie 
State of Pennsylvania, but it leased a landing 
place or wharf in that city for its businesi. 
The Auditor-General and Treasurer of the State [ 245] 
of Pennsylvania assessed a tax upon the capi- 
tal stock of this corporation, under the laws of 
that State, which the company refused to pay. 
Its validity was sustained by the State Su- 
preme Court, and the question was brought to 
this court by a writ of error. It was insisted 
that the tax was justified as a tax upon the 
business of the corporation, which, it was 
claimed, was largely transacted in the City of 
Philadeiphia. The Supreme Court of the State, 
in giving its decision, stated that the single 
question presented for consideration was 
whether the company did business within the 
State of Pennsylvania within the period for 
which the taxes were imposed; and it held that 
it did because it received and landed passen- 
gers and freight at its wharf in the City of 
Philadelphia. The argument wp<« very much 
urged in this court that the licent>.tig or ferries 
across navigable rivers, whether dividing two 
States or otherwise, had always been wiUiin 
tiie control of the States, and that this, bein^ a 
mere tax upon the business of that corporation 
cairied on largely within the State of Penn- 
sylvania, was within the power of that State 
to regulate. But this court held, after an ^- 
tensive review of the previous cases, that the 
bu^ess of ferrying across a navigable stream 
between two States was necessarfly commerce 
among the States, and could not oe taxed as 
was attempted in that case. 

In the case of PUkard v. PuUman Scmthem^ 
Car Co. 117 U. S. 84 [29: 786], decided at the 
last term of the court, it was shown that 
the Legislature of Tennessee had imposed 
what it called a privilege tax under the Consti- 
tution of that State m $60 per annum upon 
every sleeping car or coach run or usednncn • 
railroad in that State, not owned by the railroad 
company so running or using it. This, it wiD be 
perceived, is very much like the tax in the case 
before us, except that it is a specific tax of $50 
per annum upon the car instead of a tax Qpcn 
the gross receipts arising from the use of the 
car by its owner. In that case, after an ex- 
haustive review of the previous decisions In 
this class of cases by Mr. Jtutice Blatchford, 
who delivered the opinion of the court, it was 
held that, as these cars were not pr operty lo- [Mi] 
cated within the State, it was a tax for tiiepriT- 
flege of carrying passengers In tiiat dan o# 
cars through the State, which was InteiKato 
commerce, and for that reason the tax oonld 
not be sustained. 
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Two CUM have been decSded at tbe iweaent 
term of the court, in which theee qacstlona have 
been coiuideTed, one oftbum at lean InvoMng 
the nibject now under conddetMion, namely, 
that of SsMm BebbituY. Zbsjfw Vitriet cf 
ShMg Oo. Tmn. \anU, 6H1. A Statate of that 
State declared that "All dmmmen, and all 
Bona not baring a iwular licensed honae ctf 



persoiM not baring a iwular licensed honae id 
bualneaa In tbe la^ng dutrtct, ofteiiDK fur nle 
or aellini; goods, wares, or metcbanmae ther^ 
in Iqr sample, shall be required to par to the 
Gonn^ trustee the tam of 110 per week, orfSS 
per month, for such pririleM. Bobtdns waa 
proaecuted for a riolation H this law, and on 
the trial It appeared that he was a resident and 
citizen of Cindnnati, Ohio, who transacted the 
>f drumming in the taxing district of 



IS in an- 



Sbelbv Oountjr, Ibat &, stdidtlng trade b^ the 

use of samples, fort' " '" 

emplQTed, whose dIl 

dnnau, and all the memheia of which were 



« to ensaffe In tl 
K dlacrmunatinf 



nttdenU and dtliena <d that dty. 
gned In thatcaaa, asln the others we have jnst 
oonridered, that the SUte had art^ttolax the 
bnaines* of aellins by samples gMds lo be af- 
terwards delirerea, ud to impoae a lax upon 
tbe penona called "drummers'^ ensaged In that 
baauieaa. It was further Insisted uat, einoe 
Iba Ueenae tax aj^>lied to peraonsrsaiding with- 
in the State as wdl aa to those who mi^t 
Goane ttom other Statea to engage In that boid- 

otb^ 8 

neas done within the Stale. The whole subject 
Is reconsidered again in thia case br Jfr. Jus- 
Mae Bradley, who deltvored the op&lon of the 
oonit. In which It is held that the burineas in 
which Bobbins was engaged, namely, that of 
telling goods by sample, which were In the 
Bute of Ohio at the time and were to be deliv- 
ered Id the City of Memphis, Tennessee, con- 
stituted Interstete commerce, and that, so far 
aa this lax was to be imposed upon Bohblna 
I for d<^g that kind of imdnesa, it was a tax 
upon interstate commerce, and therefore not 
within the power of the State to enforce^ 

In the case of WabaA R. Oo. v. Itt. [mpra,] 
tbe question presented related to a statutory 
fogulatlon of that State as to oompensadon tor 
cuiyiOK freighL It vaa lield by tbe Supreme 
Court at nimola to embrace all contracts for 
transportation by railroad which came into or 
went out of the State, aa well a* that which 
waa wholly within iu limits, and although the 
controrersy did not ariaa in regard to a lax 
upon interstate commerce, yet Ibe Mnwal 
qnetdon waa fully considered as to what waa 
Interstate coBuneroe and what waa oommeroe 
exclusively within the State, and bow far the 
former could be Ihoa Te^nlated l^ a statut* of 
a State. This court held In that case that no 
statute of a State in regard to the tiaaqMHta- 
don of goods over railroads wltUn its borders 
which waa a part of a contlnuonaTt^age to or 
from points outside of that State, and thua 
properly interatate commerce, could regidate 
the compensation lo be paid tar such transpor- 
tation; that tbe carriage of paasengera or 
freight between different polnta u commerce, 
and except where that Is wholly and excluidve- 
ly within the limlta of a Slate It Is not subject 
121 U.S, 



. the whole subject bus been 
folly examined and considered with all the an- 
thoritieB, and eapecially dedalona of this o~ ' 



relating thereto. Tbe result is so clearly agnini 
tbe Statute of lOchiKau aa applied by Its su- 
preme court that we tunk the judgment of that 



court cannot aland. 

TKi eUcTM qf Vit Supretiu Oouri t^ MUhigan 
i*m» n »d, witk direetioni for tvirmat prooud- 
Ams in aeeorianee with thit optTiion, 
mieaopr. TeA: 

James H. IfoKenaer. Olerk, Owp. Crvt, tr. & 



UEBCANTILB NATIOHAL BANE OP 
THE OITT OP NEW YORK, Appt.. 

MAYOR, ALDERMEN, AND COMMON. 
ALTYOPTHB CITY OP NEW YORK. 
AKD OEOBGB W. HoLEAN, Rccdrer of 
Taxes. 

(See B. aBeporter^ eiL138-l«!D 

Ifational bantt — ttale t<aation qf than* uf 
ttoek—tht aordi " 0(A«r moTitytd capital " de- 
findd — ttit of distinction — aamptwu of per- 
totuU proptrty, not timilarly lituaiM, im- 
matmiai—tratt ampatUtt—iemjtgt baTik rf«- 
petiU — tmmieipai bonS* J uritdietioa — ivcww 
^avtfioriliM. 
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AFPEAIi from tbe Circuit Court of the United 
States for the Southern District of New 
York. Affirmed, 

The history and facts of the case folly ap- 
near in the opinion of the court Compare the 
following case of NatUmal Newark 6aiMng 
Oompaiiy ▼. Tke Mayor. 

Mimre. Cluu!»lea w. Wells, Frederick W. 
Whitridge and Willnrd Brotm, for appellant : 

The words " other moneyed capital in the 
hands ci indiridual citizens^ are not confined 
in their meaning to capital employed in the 
business of hankinff, but emlmice shares of 
stock of aU corporations, whether they are. en- 

faged in manufacturing, railroad or banking 
usiness, and also embrace bonds, mortgages, 
a*edits and moneys at interest. 

See Hepbwm ▼. School Direetan, 90 U. S. 98 
WalL 480 (28: 112); People ▼. Weaver, 100 U. 8. 
680 (25: 706); Oumminge ▼. National Bank, 101 
XJ. S. 158 (35:008); BvaneciOeBankY, Britton, 
105 U. S. 822 (26: 1058); Boyer ▼. Boyer, 118 U. 
8. 680 (28: 1089). 

The intent of Congress In constituting this 
restriction upon the powers of the States to 
tax shares of national Imnks, was based upon the 
necessity of protection, but not protection solely 
against encroachments by state banking capital. 
The protection was made to extend as widely as 
the danger. It is just as much within the power 
of the States to injure and finally destroy the 
national bank by discrimination against inyest- 
ment in their shares in favor of investments in 
shares of railroad and trading corporations, as 
in favor of investments in banking business. 
Capital will seek investment in such property 
as IS least burdened and most productive; and 
if the' State may burden at its will the shares 
of national banks, relieving from like burden 
the shares in railroad companies, it is manifest 
that capital seekine investment will take the 
latter rather than the former, and thereby the 
requisite national banking capital will not be 
taken by the investor, and this necessary in- 
strument of the National (Government will be 
destroyed. Should a State say to its citizens, 
*' If vou invest $100 in national bank stock, 
you shall pay as a penalty therefor the sum of $5 
into the treasury of the State, but if you will in- 
vest it in a share of a railroad company designed 
to develop the interest of this State, you shall 
not be required to pay such penalty,*' there can 
be no question that such discrimination would 
be ^uite as effectual in driving capital out of 
national banking shares as if the discrimination 
had been made In favor of the development of 
a state banking enterprise. 

For these reasons this court said in the case 
of Bayer v. Boyer, iupra, that capital invested 
in national bank shares was intended to be 
placed upon the same footing of substantial 
equality in respect of taxation by state author- 
ity, as the State establishes for other moneyed 
capital however invested, whether in state bank 
shares or otherwise. 

Shares of stock of railroad and miscellaneous 
corporations beinff ** other moneyed capital in 
the hands of inaividual citizens " witnin the 
meaning of the Act of Congress, the State of 
New York has exempted such shares from all 
taxation. This constitutes an exemption of "a 
very material part relatively of other moneyed 
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capital" and xenden void the taxation of 
national bank shares. 

The exemption of shares of trust companies 
from taxation in the hands of shareholders, of 
itself constitutes a " material discrimination " 
against national bank shares. 

The exemption of the shares of tfUxk of life 
insurance companies and their Investments in 
bonds, morteages and the like. Is a '*substan- 
tial discrinunation " against national bank 
shares. 

The exemption of the deposits in savings 
banks is also a "material discrimination'' 
against shares of national banks. 

Meeare, James C. Carter and Thomae Al- 
aeon, for appellees. 

Mr. Juitiee MatUiewe delivered the opin- [139] 
ion of the court: 

The bill in this case was filed by the appel- 
lant, an association organized as a National 
Bank, in the City of New York, the object and 
prayer of i^ich were to restrain the collectioQ 
of taxes assessed upon its stockholders in re- 
spect to their shares therein, on the ground that 
the taxes astiessed and sought to be collected by 
the defendants were illegu and void under sec- 
tion 5219 of the Revised Statutes of the United 
States, as being at a greater rate than those as- 
sessed under the laws of New York apon other 
moneyed capital in the hands of the individual 
citizens of that State. The assessment in ques- 
tion was made for the year 1885, by the proper 
officer, acting in pursuance of section 312 of 
an Act of the Legislature of the State of New 
York, passed July 1, 1882. entiUed "An Act to 
Revise the Statutes of this State Relating to 
Banks, Banking and Trust Companies," which 
reads as follows: 

'*Sec. 812. The stockholders in every bank 
or banking association organized under the aa- 
thorilT of this State, or of the United States, 
shall be assessed and taxed on the value of their 
shares of stock therein; said shares shall be in- 
cluded in the valuation of the personal prop- 
erty of such stockholders in the assessment of 
taxes at the place, dty, town or ward where 
such bank or banking association is located, 
and not elsewhere, whether the said stockhold- 
ers reside in said place, city, town or ward or 
not; but in the assessment of said shares, each 
stockholder shall be allowed all the deductions 
and excei^ons allowed by law in assessing the 
value of other taxable personal property 
owned by individual citizens of this State, and 
the assessment and taication shall not be at a [140] 
greater rate than is made or assessed upon other 
moneyed capital in the hands of individual cit- 
iz^s of this State. In making such assess- 
ment there shall also be deducted from the valnt 
of such shares such siun as is in the same pro- 
portion to such value as is the assessed value of 
the real estate of tiie bank or bankinf^ associa- 
tion, and in which any portion of their capital 
is invested, in which said shares are held, to 
the whole amount of the capital stock of said 
bank or banking association. Nothing herein 
contained shaU be held or construed to exempt 
the resl estate of banks or banking associatioos 
from either state, county or municipal taxes;, 
but the same shall be subject to state, county, 
municipal and other taxation to the same ex- 
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tent and rate, and in the same manner accord- 
UkK to its value, as other real estate is taxed. 
The local authorities charged by law with the 
assessment of the said shares shall, within ten 
days after they have completed such assess- 
ment, give wntten notice to each hank or 
hanking association of such assessment of the 
shares of its respective shareholders, and no 
personal or other notice to such shareholders of 
such assessment shall be necessary for the pur- 
pose of this Act." 

The hearing in the circuit court was had upon 
an aCTeed sttSement of facts, as follows: 

''It is hereby stipulated and agreed bv and 
between the parties to the above entitled suit, 
that, for the purpose of the trial of this cause, 
the facts herdnafter staled are true, and that 
the Cause be submitted for trial and decree upon 
such statement alone, together with the plead- 
ings: 

"1. That the complainant, on the second 
Monday of January, A. D. 1885, and for sev- 
eral months prior mereto, had a capital stock 
of the par value of $1,000,000 and a surplus 
fund of $200,000; that nearly the whole of said 
capital and surplus fund was, durine that pe- 
ric^, invested in bonds of the Unitea States of 
the par value of $949,000, and of a market value 
and cost largely exceeding that sum; that its 
shares of stock were each of the par value of 
$100 and of the number of 10,000, and were 
then held by one hundred and forty-two per- 
sons and corporations, fifty of whom, owning 
1,877 shares, were residents of States other than 
[ 141] the State of New York, and the remainder res- 
idents of the State of New York. 

"2. That, on the second Monday of January, 
1885, the proper tax officers of the City of New 
York, acting under chapter 409 of the Laws of 
1882 of the State of New York, did value and 
assess for taxation the shares of stock of said 
Bank against the individual shareholders there- 
of, at the rate of $89 per share, after deducting 
the proportion of the assessed value of the resu 
estate of said Bank applicable to each share of 
stock, as by law required, making the total 
gross valuation of said shares in the hands of 
the shareholders the sum of $890,000, from 
which sum the debts of sundry indebted stock- 
holders, amounting to $89,128, were deducted, 
as by law allowed, leaving the total valuation 
of said shares against saia stockholders upon 
which taxes were thereafter assessed the sum 
of $800,872. 

"8. That, on the second Monday of January, 
1885, the aggrej^te actual value of the shares 
of stock of the incorporated moneyed and stock 
corporations incorporated by the ?aws of the 
State of New York deriving an income or profit 
from their capital or otherwise (not including 
life insurance companies, trust companies, 
banks, or banking associations, organized un- 
der the authority of tliis State or of the United 
States) amounted to the sum of $755,018,892; 
that 'Exhibit A,' hereto appended and made a 
part of this agreement, contains a list of the cor- 

E orations whose shares of capital stock are em- 
raced in said sum of $755,018,892, and also 
shows the total par value of the shares of cap- 
ital stock of each of said corporations. 

"4. That, at the period aforesaid, the affgre- 
ffate actual value of the shares of stock of the 
life insurance companies incorporated under 
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the laws of this State amounted to the sum of 
$8,540,000, and at the same period the aggre- 
gate value of tne personal property of said com- 
{)anies, consisting of mortgages, loans with col- 
ateral security, state, ooun^, and municipal 
bonds, and railroad bonds and shares of stock 
of corporations (but not induding the bonds of 
the United States nor the shaiescn corporations 
created by the State of New York), amounted 
to $195,257,806; aU of which is shown in detail [142] 
in the schedule hereto annexed, marked 'Ex- 
hibit B.' 

"5. That, at the said period, the aggregate 
actual value of the shares of the capiUu stock 
of the trust companies existing in the State of 
New York and organized imder its laws 
amounted to $82,018,900, as is shown in detail 
in the schedule hereto annexed, marked ' Ex- 
hibit C of which sum the amount of 
$30,215,900 was of trust companies located in 
the City of New York. 

"6. That, at the same period, the aggregate 
actual value of the deposits due by the savings 
banks of this State to depositors was 
$437,107,501 (not including the surplus accu- 
mulated by the said corponSions, amounting to 
$68,669,0(ri). 

"7. That the aggregate actual value of the 
bonds and stocks issued bv the City of New 
York, subject to the provisions of chapter 552 
of the Laws of 1880, at the said period, amounted 
to $13,467,000. 

"8. That the aggregate actual value at the 
same period of the shares of stock of corpora- 
tions created by States other than the State of 
New York, owned by the citizens of the State 
of New York, amounted to at least the sum of 
$250,000,000. 

"9. The assessed valuation of all personal 
property, after making the deductions allowed 
by mw, in the City of New York (at the said 
period), as shown by the annual record of the 
assessed valuation of real and personal estate of 
thesaid City for the year 1885, was $202,678,806. 
This sum included the capital of corporations 
(after making deductions for investments there- 
of in real estate, shares of New York corpora- 
tions, taxable upon their capital stock under 
the laws of this State, and nontaxable securi- 
ties), as follows: 

Insurance compiDiet $ 9,146,879 

Trust companies 156,506 

Miscellaneous oompanlea 29,234,409 

Railroad companies 12,889,871 

"It also included: 

Shares of national banks 45,046,074 

Shares of state banks 16,700,220 

"The sum so deducted for the value of the (143 
real estate belonging to said trust companies 
located in the Ci^ of New York did not exceed 
$2,336,572.81. 

The assessed value of the real es- 
tate in said City for said period 

is $1,168,448,137 

And in the said State, including 

the City of New York, is.... 2,761,978,846 
The latter sum including the sum 

of about 840.000,000 

being the assessed value of the real estate lo- 
cated in said State belonging to corporations. 

"The 'aggregate amount of the taxable per- 
sonal estate^'^withln the State of New York, ex- 
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dusiTe of said City, after deducting debts due 
by tbe ownera thereof for the year ending De- 
cember 81, 1884, as aaBomod £^ the assessors 
and retorned to the State OomptroUer, is 
$151,682,860. 

'*This sum Included the capital of corpora- 
tions (after making the deductions for inyest- 
ments thereof in real estate, shares of New York 
corporations taxable upon their capital stock 
under the laws of this State, and nontaxable 
securities) of the amount of $84,466,612. 

The aggregate capital stock, taken 
at par, of the nation al banks out- 
side of the City of New York, 
but within the State of New 
York, on December 20, 1884, as 
shown by the report of the Comp- 
troller of the Currency of the 
United Stales, was $86,804,160 

And that of state banks, outside of 
the said aty, but within said 
State, as shown by the report of 
the bank superintendent of New 
York, is 8,128,000 

Total (outside of New York City). $44,982, 160 
The total par value of the shares of 
national banks in said State, in- 
cluding the City of New York, 

for the period aforesaid, is $88,054,1*60 

And of the state banks 82,815,700 

"10. That it is the intention of the defend- 
ants, unless restrained by injunction, to coUect 
the said tax levied by them against the share- 
[ 1 4^1 holders of the said complainant upon said shares 
by the use of aU needful legal process. 
' "11. That any Statutes of the United States 
or of the State of New York may be cited and 
relied upon before the said court as if herein 
fuUy set forth." 

from a decree dismiaring the bOl the present 
appeal is prosecuted. 

Section 5219 of the Revised Statutes of the 
United States is as follows: 

"Nothing herein shall prevent all the shares 
m any association from bdng included in the 
valui^on of the personal property of the owner 
or holder of such shares m awsoeiring taxes im- 
iiosed by authority of the State wiUiin which 
the association is located; but the Legislature 
of each State may determine and d&ect the 
manner and place of taxing all the shares of 
national bankinff associations located within 
the State, sublecS only to the two restrictions 
that the taxation shall not be at a greater rate 
than is assessed upon other moneyea capital in 
the hands of individual dtisens of such State, 
and that the shares of any national banking as- 
sociation owned by nonresidents of any State 
shall be taxed in the dty or town where the 
bank is located and not elsewhere. Nothing 
herein shall be construed to exempt the real 
property of associations from either state, 
county, or municipal taxes to the same extent, 
accoraing to its vania, as other real property is 
taxed." 

In the present case no question is ndsed by 
tbe appellant as to the validity of section 812, 
chapter 409 of the Laws of New York of 1882, 
considered by itself, nor in reference to the rule 
of valuation or assessment which it prescribes. 
No exception is taken to the form of the 
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roent, nor is the case based in any degree upon 
the dereliction of the assessing officers in tbe 
discharge of their duties, there being no allega- 
tion ana no proof that they have not performed 
their whole autv under the statutes of the State. 

The proposition which the appellant seeks to 
establish is that tbe State of New York, in 
seeking to tax national .bank shares, has not 
complied with tbe condition contained in sec- 
tion 5219 of the Revised Statutes, that such 
taxation shall not be at a greater rate than ii 
assessed upon other moneyed capital in tbe l^^l 
hands of individual citizens of such Stale, "in 
that, it has by its legislation expressly exempted 
from all taxes in the hands of the individual 
citizens numerous species of moneyed capi- 
tal, aggregating in actual value tbe sum of 
$1,686^,000, whilst it has by its hiws sub- 
jected national bank shares in the hands of io- 
dividual holders thereof (aggregating a par 
value of $88,000,000), and state bank shares 
(having a like value of $22,815,700), to taxation 
uppn tneir full actual value, less only a pro- 
portionate amount of tbe real estate owned l^ 
the bank." This exemption, it is claimed, is at 
a "very material part relatively" of the whole, 
and renders the taxation of national bank shares 
void. 

The exemptions thus referred to are classified 
as follows: 

1. The shares of stock in the hands of the 
individual shareholders of all incorporated 
''moneyed or stock corporations deriving an 
income or profit from tneir capital or other- 
wise, incorporated by the laws of New York, 
not including trust companies and life insur- 
ance companies, and state or national banks." 
The value of such shares, it to admitted, 
amounts to $755,018,892. 

2. Trust companies and life insurance com 
panics. The actual value of the shares of stock 
in trust companies amounts to $82,018,900, and 
the actual value of the shares in life insurance 
companies amounts to $8,540,000, which life 
insurance companies, it is adndtted. are the 
owners of personal property consisting of 
mortgages, loans, stoclu and tionds to the ^ne 
of $195,257,806. 

8. Savings banks and the deposits thereb 
The deposits amount to $487,107,501, and an 
accumulated surplus to $68,669,001. 

4. Certain municipal bonds issued bj tbe 
City of New York under an Act passed in 1880, 
of the value of $18,467,000. 

5. Shares of stocks in corporations created 
by States other than New York, in the hands 
dr individual holders, residents of said State, 
•mounting to $250,000,000. 

It is argued by the appellant that these ex- 
emptions bring the case within the decif'on of ,, .^ 
Boyer v. Bay^, 118 U. 8. 689 r28: 1089]. In P^'i 
that case, rtfciring to the legislation of Penn- 
sylvania, it was sfud: "The burden of count? 
taxation imposed by the latter Act has at aU 
events been removed from all bonds or certifi- 
cates of loan issued by any railroad compan? 
incorporated bv the State; from shares of stock 
in the hands of stockholders of any instiratioQ 
or company of the State which in its corporate 
capacity is liable to pay a tax into the state 
treasury under the Act of 1859; from mort- 
gages, TOdgments, and recognizances of ererf 
kind; from moneys due or owing upon urtidei 
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of agreement for the sale of real estate; from 
all loans, bowerermade, by corporations which 
are taxable for state purposes when such corpo- 
rations pay into the state treasury the required 
tax on sucn indebtedness/' 

This enumeration of exempted property, the 
amounts of which were stated in the bill ana ad- 
mitted by the demurrer, was held to include 
such a material portion relatively of the 
moneyed capital in the hands of individual cit- 
izens as to make the tax upon the shares of na- 
tional banks an unfair discrimination against 
that class of property, but no attempt was made 
in the opinion of the court to define the mean- 
ing of the words "moneyed capital in the hands 
of individual citizens* as used in the statute, or 
to enumerate all the various kinds of property 
or investments that came within its descrip- 
tion , or to show that shares of stock in the hanos 
of stockholders of every institution, company, 
or corporation of a State, having a capital em- 
ployed for the purpose of earning dividends or 
profits for its stockholders, were taxable as 
moneyed capital in the hands of individual 
citizens. 

It is accordingly contended on behalf of the 
appellees in the present case, 1. that the shares 
of stock in the various companies incorporated 
by the laws of New York as moneyed or stock 
corporations, deriving an income or profit from 
their capital or otherwise, including trust com- 
panies, life insurance companies, and savings 
banks, are not moneyed capital in the hands of 
the individual citizen within the meaning of 
the Act of Congress; 2,tthat if any of them are, 
then the corporations uiemselves are taxed un- 
der the laws of New York in such a man- 

ri481 °®^^^^ ^ ^<^ A^ extent that the shares of 
*■ ^ stock therein are in fact subject to a tax equal 
to that which is assessed upon shares of na- 
tional banks; and 8, that if there are any ex- 
ceptions, they are immaterial in amotmt and 
based upon considerations which exclude 
them from the operation of the rule of relative 
taxation intended by the Act of Congress. 

In view of the nature of the contention be- 
tween the parties to this suit, and the extent 
and value of the interests involved, it becomes 
necessary to review with care the previous de- 
cisions of this court upon the same subject, 
and to endeavor to state with precision the 
rule of relative taxation prescribed to the States 
by Coneress on shares of national banks. 

The National Banking Act of 1864, 18 Stat 
at L. Ill, in addition to the restrictions now 
Imposed upon the state taxation of national 
bank shares, declared " That the tax so im- 
posed, under the laws of any State, upon the 
shares of any of the associations authonzed by 
this Act shall not exceed the rate imposed 
upon the shares in any of the banks organized 
under the 'authority of the State where such 
association is located." In the re-enactment of 
this statute in 1868, 16 Stat at L. 84, this pro- 
viso was omitted. The case of Van AUen v. 
AMesion, 70 U. S. 8 Wall. 673 [18: 2291 was 
decided under the Act of 1864 hs ori^ally 
enacted. In that case, the taxing law of New 
York, which was in question, was held to be 
invalid becan.«e it levied no taxes upon shares in 
state banks at all , the tax being ass^sed upon the 
capital of the banks after deducting that portion 
which was invested in securities of the United 
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States; and it was held that this tax on the 
capital was not a tax on the shares ci the stock- 
holders equivalent to that on the shares in na- 
tioniU banks. It was also decided In that case 
that it was conipetent for the States, under the 
permission <^ Conmss, to tax the shares of 
national bank stock heM by individuals, not- 
withstanding the capital of the bank was 
invested in TOuds of the United States which 
were not subject to taxation. 

It appears, Uierefore, as the resuH of the de- 
cision in that case, that a tax upon the capital 
of a state bank, levied upon the value thereof, 
after deducting such part as was invested in 
nontaxable government bonds, was less than an 
equivalent for a tax upon the shares of national 
banks from which no such deduction was per* 
mitted. Accordingly, in the case of PispU 
V. Commistumeri, 71 17. S. 4 Wall 244 [18: 
8441, the complaint was made on behalf of in- 
dividual owners of national bank stock taxed 
in New York, that no deduction was permitted 
to them from the value of their shares on ac- 
count of the capita] of the bank belnff invested 
in nontaxable government bonds, wnile such 
deduction was allowed in favor of insurance 
companies and individuals In the assessment for 
taxation of the value of their personal prop- 
erty; and it was contended, therefore, that the 
relators in that case were taxed upon their 
shares of national bank stock at a greater rate 
than was assessed upon other moneyed capital 
in the hands of individual citizens. In refer- 
ence to this supposed inequality the court said: 
" The answer is that upon a true construction 
of this clause of the Act, the meaning and hi- 
tent of the law makers were that the rate of 
taxation of the shares should be the same or 
not greater than upon the moneyed capital of 
the individud dtizien, which is subject or lia- 
ble to taxation. That is, no greater proportion 
or peroentaffe of tax in the valuation of the 
shares should be levied than upon other moneyed 
taxable capital in the hands of the citizens. 
This rule seems to be as effectual a test to pre- 
vent unjust discrimination against the share- 
holders as could wdl be devised. It embrace s 
a class which constitutes the body politic of the 
State, who make its laws and provide for its 
tai.es. They cannot be greater than the citizens 
impose upon themselves. It is known as sound 
policy that in every well regulated and enlight- 
ened State or government, certain descriptions 
of property, and also certtdn institutions, such 
as churches, hospitals, academies, cemeteries, 
and the like, are exempt from taxatiop; but 
these exemptions have never been r^arded as 
disturbing the rates of taxation, even where the 
fundamental law had ordained that it should 
be uniform." The court then proceeded to 
show that the exclusion, as the subject of tax- 
ation, of government securities held by indi- 
viduals, from their moneyed capital, was by 
authority of the United States, and hence n riSOl 
would oe a contradiction to infer that Congress "^ -* 
meant to include the same government securi- 
ties as a part of that moneyed capital which it 
required to be taxed by the States at a rate 
equal to that imposed by the latter upon the 
shares held by individuals cf national bank 
stock. 

The other objection taken to the validity of 
the tax complained of was, that insoranoe oom 
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paales created undei the laws of the State were 
«utbori2sed to deduct from the amount of their 
capital and surplus profits, for purposes of tax- 
ation, such part as was invested in United 
States securities. In reference to this the court 
said: "The answer is that this clause does not 
refer to the rate of assessments upon insurance 
compaQies as a test by which to prevent dis- 
crinunation ag^dnst the shares; that is confined 
to the rate of assessments upon moneyed capital 
in the hands of individual dtizens. These in- 
stitutions are not within the words or the con- 
templation of Congress; but even if they were, 
the answer we have already given to the de- 
duction of these securities in the assessment of 
the property of individual citizens is equally 
applicable to them." 

In Lumberger v. Barue, 70 U. 8. Wall. 468 
[19: 721]. it was held that the proviso originally 
contained in the Act of 1864, and omitted from 
the Act of 1868. expressly referring to state 
banks was limited to state banks of issue. 
The court said p. 474 [724]: "There was 
nothing to fear from banks of discount and 
deposit merely, for in no event could they work 
any displacement of national bank circula- 
tion. " Of course, so far as investments in such 
banks are moneyed capital in the hands of indi- 
viduals, they are included in the clause as it 
now stands. 

In the case of Ber^m v. School Direetan, 00 
U. 8. 28 Wall 480 [28: 112], it was decided 
to be competent for the State to value, for tax- 
ation, shares of stock in a national bank at their 
actual value, even if in excess of their par 
value, proviaed thereby th^ were not taxed at 
a greater rate than was assessed upon other 
moneyed capital in the hands of individual cit- 
izens of the State. It was a further question 
in that case whether the exemption from taxa- 
tion by statute of "all mortgages, Judgments, 
recognizances, and moneys owing upon arti- 
cles of agreement for the sale of real estate " 
made the taxation of shares in national banks 
unequal and invalid. This was decided in the 
negative on the two grounds: 1, that the ex- 
emption was founded upon the Just reason of 
preventing a double buitlen by the taxation 
tx>th of property and of the debts secured upon 
it; and 2, because it was partial only, not ope- 
rating as a discrimination against investments 
in national bank shares. The court said: " It 
could not have been the intention of Congress 
to exempt bank shares from taxation beoiuse 
some moneyed capital was exempt" 

The subject was further considered in the case 
of AdamB v. NashviUe, 95 U. 8. 19 [24: 869]. 
One of the questions in that case had reference 
to an exemption from taxation by state auUior- 
i^ of interest-paying bonds issued by the mu- 
nicipal corporation of the City of Nashville, in 
the hands of individuals. It was held that the 
exemption did not invalidate the assessment 
upon the shares of national banks. The court 
said, p. 22 [870]: "The Act of Congress was 
not intended to curtail the state power on the 
sublect of taxation. It simply required that 
capita] invested in national banks should not be 
taxed at a greater rate than like property simi- 
larly invested. It was not intended to cut off 
the power to exempt particular kinds of prop- 
erty , if the Legislature chose to do so. Home- 
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steads to a specified value, a oeftain amonntof 
household furniture (the six plates, six knives 
and forkf>, six teacups and saucers of the old 
statutes), the property of clergymen to som^ 
extent, school houses, academic and libraries 
are generally exempt from taxation. The diB- 
creoonary power of the Legislatures of the 
States over all these subjects remains as it was 
before the Act of Congress of June, 1864. The 
plain intention of that statute was to protect 
the corporations formed under its authority 
from unfriendly discrimination by the States in 
the exercise of their taxing power." 

In People v. Weaver, 100 U. 8. 589 [26: 705]. 
it was held that the prohibition against the tax- 
ation of national bank shares at a greater rate 
than that imposed upon other moneyed capital 
in the hands of individual citizens could not be 
evaded by the assessment of equal rates of tax- 
ation upon unequal valuations, and that conse- 
quently where the state statute authorized in- 
dividuals to deduct the amount of debts owins 
by them from the assessed value of their personal 
propoty and moneved capital sublect to taxa- 
tion, the owners of shares of national banks were 
entitled to the same deduction. The cases of 
dupervieon v. Stanley, 105X1. 8. 805 [26: 1044]; 
EtlliY. EaDchange Bank, Id, 819 r26: 1052'; 
EvaruviOe Bank v. BritUm, Id, 822 [26: 1058], 
and OumimngsY.I^ationai Bank, 101 U. 8. 158 
[25: 908], are applications of the same principle. 

The rule of decision in Van AUen v. A9se$$or$, 
\9upra],iB not inconsistent with that followed in 
I^eople V. Commistionen \fupra\. In the former 
of these cases the companson was between taxes 
levied upon the diares of national banks and tax- 
es levied upon the capital of state banks. In the 
valuation of the capital of state banks for this 
taxation, nontaxable securities of the United 
States were necessarily excluded, while in the 
valuation of shares or national banks no de- 
duction was penmitted on account of the fact 
that the capiUd of the national banks was in- 
vested in wnole or in part in government bonds. 
Tlie effect of this was of course, to discrimin- 
ate to a very important extent in favor of in- 
vestments in state banks, the shares In which 
eo nomine were not taxed at aH, while their 
taxable capital was diminished by the iubtiao- 
tion of the government securities in which it 
was invested, and sgainst national bank 'sharea 
taxed without such deduction at a value neces- 
sarily and largely based on the value of the gov- 
ernment securities in which by law a large part 
of the capital of the bank was required to be in- 
vested, in the case ol People v. Commteeumen 
the comparison was not between the taxation 
of sharenolders in national banks and of share- 
holders in state banking institutions, but be- 
tween the taxation of national bank shares and 
that of personal property held by individuab 
and insurance companies, from the valuation of 
which the deduction was permitted of the 
amount of nontaxable government securities 
held by them respectively. The general ground 
of the decision was that the exemption was not 
an un&iendl^ discrimination against invest- 
ments in national banks in favor of other in- 
vestments of a similar and competiofl^ character. 
It was held that the exemption, under state an- ^^53] 
thority, of United States securities, which it 
was not lawful for the State to tax, could not 
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be ooDsidcTed an ud warranted exemption in 
.hat case. It was also held that the language 
of the Act of CoDgresa which fixed the rate of 
taxation npon national bank shares, by refer- 
ence to that imposed b? the State "upon other 
moneyed capital in the hands of indiTidnal 
citizens/' excluded from the comparison 
moneyed capital in the hands of corporations, 
unless the corporations were of that character, 
such as state banks were held to be in the case 
of Van Allen y. 7^e Atiesaon, that shares of 
stock in them fell within the description of 
"moneyed capital in the hands of individual 
citizens." In that way a distinction was es- 
tablished between shares of stock held in bank- 
ing corporations and those held in insurance 
companies and other business, trading, manu- 
facturins^ and miscellaneous corporations, 
whose business and operations were imlike 
those of banking institutions. 

It follows, as a deduction from these deci- 
sions, that "moneyed capital in the hands of 
individual dtizenr' does not necessarily em- 
brace shares of stock held by them in aU cor- 
porations whose capital is employed, accordins^ 
10 their respective corporate powers and privi- 
leges, in business earned on for the pecuniary 
profit of shareholders, although shares in some 
oorpoTBtions, according to the nature of their 
bunnesB, may be such moneyed capital. The 
rule and tost of this di£Ference is not to be fbund 
in that quali^ attached to shares of stock in 
corporate bodies generaUy, whereby the certifi- 
cates of ownership have a certain appearance 
of negotiability, so as easily to be transferred 
by deJivery under blank powers of attorney, 
and to be dealt in by sales at the stock ex- 
change, or used as collaterals for loans, as 
though they were negotiablesecurity for money. 
This qualify, in a greater or less degree, per- 
tains to all stocks in corporate bodies, the f a- 
cility*of their use in this way being in propor- 
tion to the estimated wealth and credit, present 
or prospectiye, of the corporation itself. 
Neither is the difference to be determined by 
the character of the inyestments in which, 
[1541 cither by law or in fact, the bulk of the capi- 
tal and the aocumuhrted surplus of the corpo- 
ration is from time to time inveMed. It does 
not follow, because these are invested in such 
a way as properly to constitute moneyed capi- 
tal, that ue shares of stock in the corporations 
themselyes must necessarily be within the same 
description. Such is the case of insurance 
companies, in respect to which it was held, in 
I^Bople y. The Ccmmieeianen, that shares ci 
stock in them were not taxable as "moi^qred 
capital in the hands of individua] citizens;" 
and that the language of the Act of Congress 
does not include moneyed capital in the hands 
of corporations. The true test of the distfaio- 
timi, therefore, can only be found in the nature 
of the businen in which the c(nix>ration is en- 
fiWjJjd. 

The k^ to the proper interpretation of the 
Aotof Congress is its policy and purpose. The 
object of the law was to establish a system ai 
national banking institutions, in order to pro- 
vide a uniform and secure currency fcnr Uie 
people, and to facilitate the operations of the 
Treasury of the United States. The capital of 
each of the banks in this system was to be 
furnished entirely by private individuala; but, 

121 r.s. 



for the protection of the government and the 
people, it was required that this capital, so far 
as it was the security for Its drcnlatingnotes. 
should be invested in the bonds of theUnitea 
States. These bonds were not subjects of 
taxation; and neither the banks themselves, nor 
their capital, however invested, nor the shares 
of stock therein held by individuals, could be 
taxed by the States in which they were located 
without the consent of Congress, being ex- 
empted from the power of the States in this re- 
meet, because these banks were means and affen- 
mes established by Congress in execution oi the 
powers of the Government of the Qnited States. 
It was deemed consistent, however, with tiiese 
national uses, and otherwise expedient, to grant 
to the States the authority to tax them within 
the limits of a rule prescribed by the law. In 
fixing those limits it became necessary to pro- 
hibit the States from imposing such a burden 
as would prevent the cafntal of individuals from 
freely seeking investment in institutions which 
it was the express object of the law to establidi 
and promote The business of banking, in* 
dudinff all the operations which diBtineu&h it, 
might be carried on under state laws, dther by 
corporations or private persons, and capital in 
the form of money might be invested and em- 
ployed by individual citizens in many sinj^le riKsi 
and separate operations forming substantial "^ -* 
parts of the business of banking. A tax upon 
the money of Individuals, invested in the form 
of shares of stock in national banks, would 
diminish their value as an investment and drive 
the capital so invested from this employment, 
if at the same time similar investments and 
similar employments under the authority of 
state laws were exempt from an eoual buraen. 
The main purpose, therefore, of Congress, in 
fixing limits to state taxation on investments 
in the shares o^ national banks, was to render 
it ImpossiUe for the State, in levying such a 
tax, to create and foster an unequal and un- 
friendly competition, by favoring institutions 
or individuals carrying on a similar business 
and operations and investments of a like char- 
acter. The language of the Act of Congress is 
to be read In the light of this policy. 

Applying this nue of construction we are led, 
In the first place, to omsider the meaning of 
the words "other moneyed capital," as used in 
the statute. Of course it includes shares in 
national banks; the use of the word "other," 
requires that If bank shares were not 
moneyed capital, the word "other" In this con- 
nection would be without significance. But 
"moneyed capital" does not mean all capital 
the value of which Is measured in terms of 
money. In this sense, all kinds of real and 
personal property would be embraced by it, 
for they aU have an estimated value as the 
subjects of sale. Neither does It necessarily 
indudeall forms (tf investment in which the 
interest of the owner Is expressed In money. 
Shares of stock In railroad companies, mining 
companies, manufacturing companies, and 
other corporations, are represented bv certifi- 
cates showing that the owner is entitled to an 
haterest, ex|m!ssed in money value, In the en- 
tire ci^ital and property of the corporation, 
but the propOT^ of the corporation which con- 
stitutes Its invested capital may consist mainly 
of real and personal property, which, in tim 
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hands of indiyiduals, no one would think of 
cfiJUng moneyed capital, and its business may 
not consist in any kind of dealing in money, 
or commercial representatives of money. 

C166] So far as the policy of the govemment in 
reference to national banks is concerned, it is 
indifferent how the States may choose to tax 
such corporations as those Just mentioned, or 
the interest of individuals in them, or whether 
they should be taxed at all. Whether prop- 
erty interests in railroads, in manufacturing 
enterprises, in mining investments, and others 
of that description, are taxed or exempt from 
taxation, in the contemplation of the law, would 
have no effect upon the success of national 
banks. There is no reason, therefore, to sup- 
pose that Congress intended, in respect to these 
matters, to interfere with tiie power and policy 
of the States. The business of banking, as 
defined by law and custom, consists in the issue 
of notes payable on demand, intended to circu- 
late as money where the banks are banks of 
issue; in receiving deposits payable on demand; 
in discounting commercial paper; making loans 
of money on collateral security; buying and 
s( lling bflls of exchange; negotiating loans,, and 
dealing in negotiable securities issued bv the 
government, state and national, and municipal 
and other corporations. These are the opera- 
tions in which the capital invested in national 
banks is employed, audit is the nature of that 
employment wnicb constitutes it in the eye of 
this statute "moneyed capital." Corporations 
and individuals carrying on these operations do 
come into competition with the bunness of nar 
tional bonks, and capital in the hands of indi- 
yiduals thus employed is what is intended to be 
described by the Act of Congress. That the 
words of the law must be so limited appears 
from another consideration: tbey do not emorace 
any moneyed capital in the sense just defined, 
except that in the hands of individual citizens. 
This excludes moused capital in the hands of 
corporations, although the business of some 
corporations may be such a^ to make the shares 
therein belonging to individuals moneyed 
capital in th?ir hands, as in the case of banks. 
A railroad company, a mininff company, an 
insurance company, or any otner corpora^on 
of that description, may have a larse part ciitM 
capital inyested in sectuitiespayabto in money, 
and so may be the owners of moneyed capital; 
but, as we have already seen, the shares of stock 
in such companies held by individuals are not 
moneyed capitaL 

r 1S7I '^^ terms of the Act of Conrnss, therefore. 
Include shares of stock or othertnterests owned 
by individuals In all enterprises in which the 
capital employed in canying on its business is 
money, where the object of the business is the 
making of profit by its use as money. The 
moneyed capital thus employed is invested for 
that purpose in securities by way of loan, dis- 
count, or othe wise, which are from time to 
time, according to the rules of the business, re- 
duced again to money and reinycited. It in- 
cludes money in the hands of individuals 
employed in a similar way, inyested in loans, 
or in securities for the payment of money, 
either as an investment of a permanent char- 
acter, or temporarily with a view to sale or re- 
payment and reinvestment In this way the 
moused capital in the hands of individuals is 
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distinguished from what is known generally as 
personal property. Accordingly, it was said 
in EoanniUe Bank y. BritUm, 106 U. 8. 823 
{iupra]i "The Act of Congress does nol make 
th3 tax on personal property the mca-ure of the 
tax on the bank shares in the State, but the tax 
on moneyed capital in the lumdsof the Indlyid- 
ual citizens. Credits, mon^ loaned at interest, 
and demands asainst persons or corponMtions 
are more purely representative of moneyed 
capital than personal mx>perty, so far as th^ 
can be said to differ. Unaoubtedly theore may 
be said to be much personal property exempt 
from taxation without giving rank shares a 
right to similar exemption, mcause personal 
property is not necessarily moneyed capital. 
&ut the rights, credits, demands, and money at 
interest mentioned in the Indiana Statute,from 
which bona fidt debts may be deducted, all 
mean moneyed capital invested In that way." 

This definition of moneyed capital in the 
hands of individuals seems to us to be the idea 
of the law, and ample enough to embrace and 
secure its whole purpose and policy. 

From this view, it follows that the mode of 
taxation adapted by the State of New York hi 
reference to its corporations, excluding for the 

§ resent trust companies and savings banks, 
oes not operate in such a way as to make the 
tax assessed upon shares of national banks at a 
greater rate than that imposed upon other 
moneyed ci^ital in the huids of individual 
dtiz^a. 

This is the conclusion reached on similar 
grounds by the "Court of Appeals of New York, r « <«. 
In tiie case of McMaJum y. FaXmer, 102 N. T. ^ ^^^1 
176, that court said: "Our system of laws, 
with reference to the taxation of Incorporated 
companies and capital Invested therdn, has 
been carefully framed with a view of reaching 
all taxable property and subjecting it to equau- 
^ of burden, so far as that object is attainable 
ina matter so ocmiplex. In view of the wide 
variation in the employable value of such in- 
vestments and the frequent mutations In their 
conditions it is by no means certain that this 
object has not been attained with reasonable 
accuracy. It is quite clear, from even this cor- 
sory review of the statutes, that if any discrim- 
ination is made by our laws In taxing capital 
Invested, it is not to the prejudice of that em- 
ployed In banking corporations. Sven if this 
veere not the lesult of the statute, we are of 
opinion that inyestments in the shares of com- 
panies named do not come within the meaning 
of that clause In the federal statutes, referring 
to other moneyed capital in the hands of faikC 
viduals. That phrase, as ffeneraUy employed, 
distinguishes such caintal firom otner pereonal 
property, and investments in the various mann- 
factiiring and industrial enterprises. And this 
is the sense hi which it is used in our tax laws, 
as appears by xeferencs to the statutes." 

The cases of trust oompaniesand savings 
banks requke separate consideratkm. Section 
812 of chapter 409of the Act of 1882 is a re- 
enactment of section 8 of chapter 696 of the 
Laws of 1880, except that hi ttie latter, tract 
companies were included vrith banks and bank- 
ing institutions, so as to subject the stockhold- 
ers therein to the same rule of assessment and 
taxation on the value of their shares of stock. 
Tlie present statute omits them from the oof^ 
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responding section. The oonsequenoe Is that 
trust companies are taxable, as other corpora- 
tions under the Act of 1857, for local purposes, 
upon the actual yalue of their capital stock. 

a chapter 861 of the Laws of 1881, as amend- 
. thejT are subjected to a franchise tax, in the 
niUure of an income tax, payable to the State 
for state purposes. It is argued, from this leg- 
ri69] ^^^o> "^ reference to the taxation of trust 
^ oom|)anies, that it discloses an evident intent to 

discriminate in favor of the latter as between 
them and banks, including national banks; and 
it is argued that, considering the nature of the 
business in whidi trust companies are engaged, 
It is a material and unfriendly discrimination 
in favor of state institutions engaged to some 
extent in a competing business with that of 
national banka Trust companies, however, in 
New York, according to the powers conferred 
upon them by their (marters and habitually ex- 
ercised, are not in any proper sense of the word 
banking institutions. They have the following 
powers: To receive moneys in trust and to 
accumulate the same at an agreed rate of inter- 
est; to accept and execute all trusts of every 
description committed to them by any person 
or coiporation or by any court of record; to 
receive the title to real or personal estate on 
trusts created in accordance with the laws of 
the State, and to execute such trusts; to act as 
agents for corporations in reference to issidng, 
registering, and transferring certificates of stock 
and bonds, and other evidences of debt; to 
accept and execute trusts for married women in 
respect to their separate property; and to act as 
guardian for the estates of infants. It is re- 
quired that their capital shall be invested in 
bunds and mortgages on unincumbered real 
estate in the State of New York worth double 
tlie amount loaned therecm, or in stocks of the 
United States or of the State of New York, or 
of the incorporated cities of that State. 

It is evident, from this enumeration of pow- 
ers, that trust companies are not banks in the 
commercial sense of that word, and do not per- 
form the functions of banks in carrying on the 
exchanges of commerce. They receive money 
on deposit, it is true, and invest it in loans, and 
so deal, therefore, in money and securities for 
money in such a way as properly to bring the 
abares of stock held by individuals therein 
within Uie definition of moneyed capital in 
the hands of individuals, as used in the Act 
of Congress. But we fail to find in the record 
any sufficient ground to believe that the rate 
of taxation, which in fact falls upon this 
form of investment of moneyed capital, is less 
than that imposed upon shares of stock in na- 
tional banks. 
ri Ani ^^ appears from the tax laws of New York 
litHJj applicable to the subject, as judicially con- 
strued by the Court of Appeals of that State, 
that the capital stock of such a corporation is 
to be assessed at its actual value. The actual 
value of the whole capital stock is ascertained 
by reference, among other standards, to the 
market price of its shares, so that the aggre- 
gate value of the entire capital may be the 
market price of one multiplied by the whole 
number of shares. Ostceao Starch Factory v. 
DoUoicay, 21 N. Y. 449; PeopU v. Commission- 
ers of Taxes, 95 N. Y. 654. From this are to 
be deducted, of course, the real estate of the 
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corporation otherwise taxed, and the value of 
such part of the capital stock as is invested In 
nontaxable property, such as securities of the 
United States. In addition to this, the corpora- 
tion, as already stated, pays to the State, as a 
state tax, a tax upon its franchise based upon 
its income; the tax on the capital being for 
local purposes. 

It is endent, we think, that taxation in this 
mode is, at least, equal to that upon the shares 
of individual stockholders, for if the same 

Eroperty was held for the same uses and taxed 
y the same rule, in the hands of individuals, 
as moneyed capital, it would be subject to pre- 
cisely the same deductions; in addition to 
which, the individual would be entitled to 
make a further deduction of any debts he might 
owe. Upon these grounds, therefore, we are 
of opinion that this mode of taxing trust com- 
panies does not create the inequali^ which the 
appellant alleges. 

In the case of savings banks, we assume that 
neither the bank itself nor the individual de- 
positor is taxed on account of the deposits. 
The language of the statute (sec. 4, cha^. 456, 
Laws lo57) is as follows: "Deposits m any 
banks for savinss, which are due to the de- 
positors, * * * &all not be liable to taxation, 
other than the real estate and stocks which may 
be owned by such bonk or company, and which 
are now liable to taxation under the laws of this 
State." 

According to the stipulation in this case, the 
deposits in such banks amount to $437,107,501, 
with an accumulated surplus of $68,669,001. 
It cannot be denied that these deposits consti- 
tute moneyed capital in the hanos of individ- 
uals within the terms of any definition which r^A^l 
can be given to that phrase; but we are equally I **** 1 
clear that Uiey are not within the meaning of 
the Act of Congress in such a sense as to re- 
quire that, if they are exempted from taxation, 
shares of stock in national banks must thereby 
also be exempted from taxation. No one can 
suppose for a moment that savings banks come 
into any possible competition with national 
banks of the United States. They are what 
their name indicates, banks of deposit for the 
accumulation of small savings belonging to the 
industrious and thrifty. To promote their 
growth and progress is the obvious interest and 
manifest policy of the State. Their multiplica- 
tion cannot in any sense injuriously affect any 
legitimate enterprise in the community. We 
have already seen that by previous decisions o^ 
this court it has been declared that "it could not 
have been the intention of Congress to exempt 
bank shares from taxation because some mon- 
eyed capital was exenmt'*^''Bepburn v. School 
Directors, 28 Wall. 480[»upral— and that "the 
Act of Congress was not intended to curtail the 
state power on the subject of taxation. It sim- 
ply required that capital invested in national 
banks should not be taxed at a greater rate than 
like property similarly investeo. It was not in- 
tended to cut off the power to exempt particu- 
lar kinds of property, if the Legislature chose 
to do so." Adams v. Nas/mUe, 95 U. S. 19 
[24: 869]. The only limitation, upon deliberate 
reflection, we now think it necessary to add. 
is that these exemptions should be founded 
upon iust reason, and not operate as an un- 
friendly discrimination against investmentf in 
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oatioDal bank shares. However large, there- 
fore, may be the amount of moneyed capital in 
the hanas of individuals, in the shape of de- 
podti in savings banks as now orsnmized, which 
the policy of the State exempts from taxation 
for Its own purposes, that exemption cannot 
affect the rule for the taxation of shares in na- 
tional banks, provided they are taxed at a rate 
not fi^reater than other moneyed capital in the 
hands of individual citizens otherwise subject 
to taxation. 

It is further objected, on similar rounds, to 
the validity of the assessment complained of in 
this case, that municipal bonds of the City of 
New York, to the amount of $13,467,000, are 
[162] also exempted from taxation. The amount of 
the exemption in this case is comparatively 
small, looking at the whole amount of t)ersonal 
property and credits which are the subjects of 
taxation; not large enough, we think, to make 
a material difference in the rate assessed upon 
national bank shares; but, independently of 
that consideration, we think the exemption is 
immaterial. Bonds issued by the State of New 
York, or under its authori^ by its public mu- 
nicipal bodies, are means for carrying on the 
work of the government, and are not taxable 
even by the tfnited States, and it is not a part 
of the policy of the government which issues 
them to subject them to taxation for its own 
purposes. Such securities undoubtedly repre- 
sent moneyed capital, but as from their nature 
they are not ordinarilv the subjects of taxation, 
they are not within the reason of the rule estab- 
lished by Congress for the taxation of national 
bank shares. 

The same considerations apply to what is 
called an exemption from taxation of shares of 
stock of corporations created byother States 
and owned by citizens of New York, which 
it is unreed amount to at least the sum of 
$250,000,000. It is not pretended, however, 
that this exemption is based upon the mere 
will of the I^lslature of the State. The 
courts of New York hold that they are not the 
|at)per subjects of taxation in the State of New 
York, because they have no situs within its 
territory for that purpose. Bout v. CkmmU- 
mtaianers of Tawes, S» N. Y. 224; People v. 
Commisiitmen, 4 Hun, 605. The objection 
would be equally good if made to the hontaxa- 
tion of real estate owned by citizens of New 
York, but not within its limits. Clearly the 
property to be taxed under the rule prescribed 
for the taxation of national bank shares must be 

Sroperty which, according to the law of the 
tate, is the subject of taxation within its juris- 
diction. 

Upon these grounds, substantially the same 
as those on which the drcuit judge proceeded 
(28 Fed. Rep. 776), we are of opinion that the 
appellant is not entitled to the relief prayed for. 
T/ie doom of ths Oireuit Oowrt U, thm^ore, 
n^ffirmod, 

Mr. Justice Blatdilbrd took no part in the 
decision of this case. 

True copy. Test: 
James H. MoK«mie7«Glerk, Sup. Court, U. 8. 



NATIONAL NEWARK BANKINQ 
COMPANY, Appt.^ 



[16t] 



V, 



904 



MAYOR AND COMMON COUNCIL OP 
THE CITY OP NEWARK, and A. JUD- 
SON CLARK, Receiver of Taxes. 

(8oe 8. a Beporter*8 ed. 168-16&.) 

National banks-delate taxation €f ekaree of 
stock — ** other moneyed capital" — exemption 
of personal property, not similarly situated, 
immaterial — New Jersey Statute, April 11, 
1866. 

The exemption from state taxation of personak 
property, not situated stmllarlv to that mrceted 
in national banlcs, does not entitle national bank 
shares to similar exemption under section &sl9 K. 8. 

[No. 1801.] 
Argued Mairck U, 15, 1887. Bedded April 4, 

1887. * 

APPEAL from the Circuit Court of theUnited 
States for the District of New Jersey. 
AffifTned, 

The history and facts of the case sulfidently 
appear in the opinion of the court 

See the preceding case of ITie Mercantile 
National Bank v. 7%e Mayor, ante, 895. 

Messrs, Charles W. WeUs and John W» 
Taylor, for appellant 

Messrs, Joseph Conlt and John R» 
Emerjr, for appellees. 

Mr. Justice Matthews delivered the opii^ 
ion of the court: 

This is a bill in equity filed hy the appellant, 
a National Bank orjganized under the Act of 
Congress, doing business in the City of Newark, 
New Jersey, the object and prayer of which are 
to enloin the collection of taxes assessed upon 
the individual shareholders therein, on the 
ground that, according to the laws of New 
Jersey, under which the assessment has been 
made, the rate of taxation is greater than that 
assessed upon the moneyed capital in the hands 
of the individual citizens of the State. This 
alleged inequality, it is contended, results from 
certain exemptions authorized by the laws of 
New Jersey, whereby a material portion of the 
moneyed capital in the hands of individuals is 
freed from taxation. 

According' lo the allegations of the bill, these 
exemptions consist, 1, of the shares of capital 
stock held by individuals in all private corpo- 
rations of the State, "except bimking institu- 
tions, and except those which by virtue of any 
contract in their charters or other contracts witn 
this State are expressly exempted from taxa- 
tion, and except mutual life insurance oom- \i^] 
I>anie8 specially taxed;" which exemptions, it is 
charged, amount to the sum of $301,486,000; 
and 2, of the deposits in savinss banks, 
amounting to the sum of $24,017,016.09. 

The 15U1 section of the Act of Aprfl 11, 
1866, establishing these exemptions, is as fol- 
lows (Revision of 1877, p. 1156): "That all 
{>rivate corporations of this State, except bank- 
ng institutions, and excei>t those whidi by 
virtue of any contract in their charters or other 
contracts with this State are expressly ex- 
empted from taxation, and except mutual life 
insurance companies specially taxed, shall bt 
and are hereby required to be respectively a^ 
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■essed and lazed at tbe full amount of their 
capita] stock paid in, and accumulated aurplua; 
but any real estate which such oorporations 
maj lawfully own in any other State than this 
State, shall not be liable to be estimated in 
fiuch accumulated surplus, and the persons 
holding the capital stock of such corporations 
«hall not be afisessed thoefor; and such corpo- 
rations as have no capital stock otber;than those 
mbove excepted, shall be assessed for the fuU 
amount <A their property and valuable assets, 
without any deductions for debts and liabilities; 
but depositors in savings banks, taxed by virtue 
of this section, shall be exempted from taxa- 
tion on their personal estate to the amount of 
their deposits; provided, that premium notes 
held by Itfe insurance companies shall in no 
<hae M considered as future premiums, but 
shall be included in the valuable assets of said 
company." 

Under the statutory provision for the taxa- 
tion of bank shares in Kew Jeney, the stock 
of every bank, national as well as State, is as- 
sessed for taxation in the place where the bank 
is located to all nonresident stockholders there- 
of, the taxes assessed on which are payable try 
the bank itself for their account; resident stock- 
holders beinff taxed on thdr shares in the town- 
ships or waras in which they respectively re- 
side. The rate of taxation is the same as that 
upon other personal property held by individ- 
uals, and is subject to deduction on account of 
debts due by the owner. 

It is not claimed that the assessments com- 
plained of in this case are unequal or illegal, 
unless made so by the exemptions authorizea 
by the 15th section of the Act of April 11, 1866. 
There is no material difference between the 
legislation of New Jersey on Ibis subject and 
that of New York, as considered in the case of 
Mercaniile National Bank of the City cf New 
York V. MavoT, Aldermen and Ctminumalty cf 
the City cfNew York, and George W, McLean, 
Beeeiwr ef Tacoee, lust decided. This case is, 
therefore, neoessaruy governed by the decision 
in that 

The decree cf the Oireuit Court i$ aeeordingly 
affirmed. 

Mr, Jnetiee Bradlejr and Mr, Juetiee 
Blatehford took no put In the decision of 
this case. 

True copy. Test: 

James H. MoKeoney^Glerk, Sup. Oourt, U. 8. 



ALBERT GRAJTT, Appt., 

V, 

PHCENIX MUTUAL LIFB INSURANOE 

COMPANY. 

(flee 8. C. Reporter*^ ed. 106-118J 

Bill by the cestui que trust tofertdoee equity ef 
redemption in property eowred by twetUv-eiz 
trust deede, not multifarioite-^pariiee—fiea — 
depotition^—dieeretion of oour t rece^wr to 
preserve property, rents and profite-^MSury^ 
commisstone-^evidenee. 

Upon a hoi filed by the eeetui que Uiut tb tore- 
oJofle tbe equity of redemption <n the gnntor in 
property covered by twenty-eix trust Beads exe- 
cuted to five dllTerent sets of trustees, as to all of 
whom as defendants the bill was taken pro eonfesso. 
It is held: that the bill ean be maintained by the 
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eesM Qiie tnitC, no objection being made by the 
tmstees ; that it is not multifarious. It being neoe^ 
sary to aidjudioate all tbe claims in one smt : thtit 
tbe General Term of the oourt below properly re- 
manded the cause to the Special Term fOr further 
proceedings In thr tiddng of the testimony after 
the reveml of a decree of sale on the report of the 
auditor, without a trial of the Issue raised by the 
pleadings; that tbe deovee of res judicata was 
properly overruled by the court below, the com- 
platnant having been merely a party defendant to 
a former bill against the defendant involving parts 
of the lots in question, and said bUl having oeen 
dlsmlned: that a plea isbadwherethe answer ex- 
tends to the whole of the matter covered by it; 
that the court below exercised a proper discretion 
In admitting certain depositions ana In refusing 
the appellant further time to take depositions In 
rebuttal; that It Is within the discretion of a 
court of equity, wheore the debtor Is insolvent and 
^e mortgaged property Is Insuffldent security for 
the debt and there is danger of waste or deCenora- 
tion, to take charge of the property by mean^ of 
a receiver to preserve not only the oorpus, but 
the rents and profits, for the satisfaction of the 
debt; that commiasiODS paid by the complainant 
to sec ui ' O the loans, did not make the transactions in 

auestion usurious ; and that the cross bill filed by 
lie complainant, setting up a certain alleged con- 
tract of settlement, is not sustained by the evi- 
dence. 

[Na 166.] 

Aryued March 24, ^. 1S87. Decided AprU 4, 

1887. 

APPEAL from the Snpi^eme Court of the 
District of Columbia. Affirmed. 
See case below, 8 MacArthur, 42 and 220. 
The history and facts of the case api)ear in 
the opinion of the court 

Messrs, Joseph E. HeDonaldand Henrjr 
W. Blalr» for appellant 

Messrs, BL F. morris and W. F. M»t- 
iinylj* for appellee. 

Mr, Jwitice Blatehlbrd delivered the opin- 
ion of the court: 

This is a suit in equity, brought in the Su- 
preme Court of the District of Columbia, on 
the 17th of April, 1876, by the Phoenix Mu- 
tual Life Insurance Company, a Connecticut 
C(»rporation, against Albert Grant and others, 
to enforce certain deeds of trust, twenty-six in 
number, executed by Grant and his wife to 
secure sundry sums of moncv, the plaintiff 
claiming to be the owner of all the aebts se- 
cured hy the deeds of trust, which cover various 
lots in square 760, in the Ci^ of Washington. 
The suit applies to lots 1, 8, 4, 6. 0, 8, 9, 10, 
11, 12, 14, 16. 17 and 18. all of which but lots 
16, 17 and 18 had buildings on them when the 
suit was brought The total amount of prin- 
cipal moneys allqped in the bill to he due on 
the debto secured by the deeds of trust is 
$812,668.14. The trustees in the several deeds 
of trust, being five different sets of trustees, 
two in each set, are made parties defendant, as 
are certain Judgment and mechanics' lien cred- 
itors of Grant, andpurchasers from him. The 
bill alleges that Cfrant is insolvent; that the 
proper^ is very much deteriorating for the 
want of necessanr repairs to the buildmgs upon 
It, which Grant Is unable orunwilling to make; 
and that ten of the buildings are unoccupied. 
The hill prays for the M>pointment of a re- 
ceiver to rent and prcqMny care for 12 of the 
lots; that the net amounts collected hy the re- 
ceiver be paftd over to the plaintiff on account 
kA the indebtedness; that the 14 lots covered 
by the trust deeds may be sold to pay the in- 
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debtedness due to the plaintiff; and that the 
proceeas of tiie sale be paid to the parties law- 
fully entitled thereto. 

On the 7th of May, 1876, after a hearing, 
the court made an order appointing a receiver 
of 10 of the lots, to collect the rents of the 
rented property, and to lease such as was un- 
rented. 

On the 6th of July, 1876, Orant demurred 
generally to the bill. This demurrer was over- 
ruled on the 8th of November, 1876, with leave 
to answer 

On the 27th of November. 1876, Grant filed 
an answer denying his indebtedness as to a 
large part of the amount claimed by the plain- 
tiff, and denying generally the equities of the 
bill; and with the answer filed four pleas, set- 
tinff up (1) a want of jurisdiction in the court 
to decree a sale, on the ground that the only 
lawful authority to make the sale without the 
consent of Grant was vested in the several trus- 
tees; (2) the nonloinder of numerous parties 
named in the plea; (8) the illc^rality of the in- 
debtedness claimed, because $9,000 of ille^ 
and usurious interest was charged by the plam- 
tiff and paid by Grant on such indcbteoness; 
(4) that ail the indebtedness was paid and satis* 
fied before the bringing of the suit 

On the same day. Grant filed a cross bill, 
makinc^ as defendants the parties to the orig- 
inal bill and those named hi the second plea, m 
which he set up that a contract had been made 
between him and the plaintiff, on the 1st of 
March, 1878, by the terms of which, among 
other things, all of his obligations to the plain- 
tiff were to be surrendered to him in conodera- 
tion of a deed in fee to be made by him to the 
plaintiff of 11 of the lots. The cross bill prayed 
for a specific performance of such contracV 
by the plaintiff. 

On the 28d of December, 1876, the plaintiff 
moved to strike out the pleas, and also de- 
murred to the cross bilL On the 16th of March, 
1876, the demurrer to the cross bill was sus- 
tained, with leave to amend. On the. 90th of 
March, 1876, the plaintiff filed a general repli- 
cation, Joining issue with Grant On the 6th 
of May, 1876, the Court in Special Term made 
an order referring the cause to the auditor of 
the court to state the account between the 
plaintiff and Grant, the amount due under the 
several deeds of trust, the amounts due to the 
judgment and mechanics' lien creditors re- 
ferred to in the bill, whether the same are 
Hens upon any of the real estate, the relative 
priorities of the claims of such creditors and 
the plaintiff, and the value of the r^ estate. 
From this order Grant appealed to the General 
Term. On the hearing before the auditor he 
refused to receive evidence oil the part of Grant 
in support of any of the defenses raised by his 
answer. 

On the 19th of June, 1876, the auditor filed 
his report, in which he reported upon the sev- 
eral matters referred to him, ana found the 
amount due on the several deeds of trust on 
the real estate the sale of which the biU prayed 
for, to be $426,848.88, indudhig Interest, and 
stated the value of the 14 lots and of the build- 
ings upon them to be $200,426. Grant filed 
exceptions to this report, and on the 11th of 
December, 1876, the court made a decree over- 
ruling the exceptions and confirming the re- 

•oe 



port The decree directed that the 14 lots be 
sold by trustees named in the decree, unless 
Grant should by a day specified pay into court 
iot the plaintiff the sum of $407,117.58. lo 
case of a sale, the proceeds were to be brougiit 
into court to abide further order. Grant ap- 
pealed to the General Term from this decree. 

On the 28th of 3iarch, 1877, a decree was 
made bv the General Term, reversing the de- 
cree of the Special Term of December 11, 

1876, settinff aade the order of reference to the 
auditor ana the proceedings thereunder, and 
remanding the cause to the Special Term for 
further proceedings, to conunence with the 
cause as it stood after the filing of the replica- 
tion and when application for the reference to 
the auditor was made, with leave to Grant to 
move to amend his cross bill and to the plaint- 
iff to apply for such order as it might be ud- 
vised in regard to its replication. The decision 
of the General Term, reported in 8 Mac Arthur, 

42, considers the objection raised to the juris- [109) 
diction of the court to decree a sale, on the 
ground that bv the trust deeds the sales were to 
be made by the trustees, and overrules it It 
says: "The present case contains many pu- 
tieular features which seem to render the juris- 
diction of the court absolutely indispensable in 
order that a fair sale should be made, and bid- 
ders should know beforehand that they could 
get a valid title under a decree in which the 
rights of every person havin|[ a claim upon the 
property had been ascertained and settled 
From the face of the bill it appears thnt the 
property in question has been subdivided into 
numerous lots. Some of the deeds of trust 
are liens upon all the lots; others upon some of 
them only. Payments have been made on ac- 
count of some of the claims, and none upon 
others. The aggregate liens exceed the value 
of the property, and the owner is apparently 
insolvent Purchasers from Grant subsequent 
to the liens are parties to the bill, and in justice 
to them the securities should be marshaled. 
The parties in interest are numerous, and Uie 
com]Hication of rights is so great that nothing 
can settle them except a decree in equity." It 
goes on to hold that the order of reference to 
Uie auditor was erroneous in the tlien condi- 
tion of the cause, and that the issues raised by 
Grant ought to have been first tried in the 
usual way. 

On the 21st of May, 1877, by leaye of the 
Court in Special Term, Grant filed amend- 
ments to his cross bill. On the 28d of July, 

1877, the plaintiff, by an order of the Speao) 
Term, witndrew its replication filed March 20, 
1876, and filed a general replication to tije 
answer of Grant, and set down for argument 
the pleas filed with Grant's answer. On the 
11th of September, 1877, Grant filed a supple- 
mental answer, setting up as a bar to the suit a 
decree made bv the Supreme Court of the Dis- 
trict of Columbia, in equity, in a suit wherein 
Aaron Carter, Jr., and otners were plaintiffs, 
and Grant and the Phoenix Mutual Life Insur- 
ance Company and others were defendants; and 
the Company filed an answer to the amended 
cross bill of Grant. 

On the 12th of February, 1878. the Comt in ,^ 
Genera] Term, on an application made bv H^** 
Grant at the Special Term and which It ordered 
tobehaaidhkthafirstinstanca l^ IhaQeDeral 
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Tenn, mode aL urder vacating the receivenhip 
and directiuff the receiver to deliver to Grant 
possession of 10 of the lots, and to pay into the 
registry of the court all moneys in nis hands 
derived from rents and profits. 

On the 4th of March, 1878, the Court in 
Special Term made an order overruling all of 
the pleas filed by Grant Grant applied to the 
General Term from so much of this order as 
overruled tiie second, third and fourth pleas. 

On the 2d of July, 1879, the General Term 
affirmed the order of the Special Term overrul- 
ing the second, third and fourth pleas, and 
remanded the cause to the Special Term for 
further proceedings. On the 22d of November, 
1870, the plaintiff filed a replicatioD Joining 
issue with Grant on his supplemental answer 
to the bill. 

Thereafter, testimony was taken by both 
parties on the issues raised. Testimony was 
taken at Hartford, Connecticut, on the part of 
the plaintiff, by commission. Grant moved to 
suppress certam depositions taken under that 
commission. The n oUon was granted as to 
three depositions and overruled as to the others. 
Complamt is made by Grant that upon the 
motion to suppress he was not permitted to 
read certain afl94avits, and that he was denied 
leave to cross examine^ orally certain witnesses 
at Hartford, and that he was denied an exten- 
sion of time in which to take testimony in re- 
buttal of evidence taken on the part of the 
phdn^iff at Hartford. 

On the 9th of February, 1881, the Court in 
Special Term made an oraer referring the cause 
to the Court in General Term f6r hea^g in the 
first instance. 

On the 2d of March, 18^ the cause having 
been heard by the General Term on thepleao- 
ings and i»oof s, a decree was made by it aeclar- 
ing that Grant is not entitled to anv relief 
under his cross-bill ; that the plaintiflc is the 
holder and owner of the several obligations of 
Gran: ccured bv the deeds of trust of the real 
estate the sale of which the bill prays for ; that 
Grant has made default in the payment of his 
said obligations, on whidi he is inaebted to the 
plaintiff in larse sums of money; that the 
. taxes on the reaiestate are in arrear for more 
1^ ^1 than $20.000 ; that the indebtedness of Grant to 
the plaintiff largely exceeds the value of the 
real estate ; that the plaintiff has no personal 
security for its debt ; and referring tl^e cause to 
the auoitor of the court to state the account be- 
tween .the plaintiff and Grant, the amount 
due under the deeds of trust, the amounts due 
to judgment and mechanics' lien creditors, 
whether the same are liens upon any of the real 
estate, the relative priorities of the claims of 
those creditors and the plaintiff, the value of 
the real estate, the amount of taxes in arrear, 
and the particulars of any sales for taxes. The 
decree also appoints a receiver in the cause, to 
take possession of 12 of the lots and lease them, 
and enjoins Grant from hiterfering with the 
receiver in his possession and control of the 
property. 

^e reference was had before the auditor, 
and on the first ci May,1882, he filed his report, 
finding that there was due on that date from 
Grant to the plaint iff on tbe indebtedness secured 
by the trust deeds $285,202.09 of principal, 
and $225,117.96 of interest, making a totel of 
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$510,820.07. The report also showed that the 
amount of taxes and interest thereon, in arrear, 
upon the real estate, was $48,755.06, and that 
the value of the 14 lots and the improvements 
upon them was $187,000. On the 5th of 
March, 1888, Grantfiled exceptions to the audi- 
tor's report The case was brought to a 
further hearing in the General Term, on its in- 
terlocutory decree of March 2, 1882, and on the 
report of the auditor, and on the exceptions of 
Grant thereto; and on the 16th of June, 1888, 
it made a final decree overruling the exceptions, 
confirming the report, and dismissing the cross- 
bill of Grant, ana decreeing that unless Grant 
should, by a day specified, pay to the complain- 
ant the sum of $510,820.07 with interest on 
$285,202.09 from May 1. 1882, aiid the coaU of 
Uie suit, the 14 lots should be sold by a trustee 
appointed by the decree, and the proceeds of 
the sale should be brought into oourt to ebida 
further order. From that decree Grant has ap- 
p^^ to this court. 

The first asdornment of error Is that tjie court 
erred in overruling the demurrer of Grant. 
The bill seeks to foreclose the equity of redemp> 
tlon of Grant in the property covered by 
twen^-fiix trust deeds executed to five different 
sets of trustees, the plaintiff being the cestui 
qustruttinsXiot them, either <»riginally or by 
purchase. Some of these deeds cover only one 
lot, others embrace two or more lots ; and there 
is but one of them which embraces all (tf the 
property. All of the trustees are made defend- 
ants, and the bill has been duly taken vrown- 
fiaso as to all of them. As to Gallaooet and 
Pfdne, trustees in twenty-two of the twenty* 
six deeds» the bill alleges that they have de- 
dined to execute their trusts. The bill also 
sets forth a number of judgments and mechan- 
ic^ liens held by parties who are nuuie defend- 
ants, none of the medmnics* liens covering the 
whole property, and a number of purchases of 
lots from Grant. The objection uMuie is that 
the bill does not show a r&it in the phdntilf to 
maintain the suit ; that ea(3i trust deed vests in 
its truq^eesalegal tiUe to tbe property covered 
by it, with power to seU; that the interest of 
Uie cestui que (rust li represented by the trus- 
tees, who must enforce the trust; and that 
unless the bill shows a failure on their part to 
do so, through incapadty or otherwise, Okeeestui 
que trust hwi no standing in oourt in its own 
right The biU alleges that hi twdve of the 
deeds of trust executed January 1. 1872, to Gal- 
laudet and Paine as trustees, the length of 
notice of the time and place ot sale by adver- 
tisement is left blank ; that this would prevent 
the trustees from executing sudi power of sale; 
but that in a court of e(]uity the deeds would be 
considered as mortgages. It is urged on the 
part of Grant that tnis defective power of sale 
renders it the more necessary that the trustees, 
ratherthan the cestui que tmsi, should act hi 
dther seekinga oorreraon of the defect or in 
enforcing the trust But we think there is 
nothing m the objection thus raised. The case 
is one dearly of ecraity oognizanoe, for the 
reasons above set forth and thoae contained hi 
the opinion of tbe General Term, above quoted. 
No objection is made on the part of any of the 
trustees to the maintehiance of tbe sutt. Tb» 
Inll is taken as confessed as to all (tf them, and 
there is no possible prejudice to the defeadaat 
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Grant, in Che brlorinf of the bill in its actual 
diape by the euiu% que trust 

Nor is the bOl open to the objection that it is 
multifariouB. The fact uat one of the deeds of 
trust covers the entire property, and Uiat some 
of the creditors of Orant who were made de- 
Tendants have liens upon yarious portions of 
that property, makes it eminently proper, and 
in deed incuspensable, ^ a clear title is to be 
given by a sale, to adjudicate all the claims in 
one suit 

The second assignment of error is that the 
General Term erred in its decree of March 28. 

1877, in remandiog the cause to the Special 
Term for further proceedings, after it had re- 
versed the decree of the Specfal Term of De- 
cember 11, 1878, and especially in then author- 
izine the plaintiff to apply to the Special Term 
for sudi order as it might be advised in regard 
to its replication. The ground taken is that 
as, at the time of the hearing which resulted in 
the decree of the Special Term of December 11, 

1878, no testimony had been taken upon any 
of the issues raised by the pleadings, and as the 
plaintiff had gone to hearing in that state of the 
case, and haa obtained a decree of sale in the 
Special Term, that decree was a final decree in 
its favor on the merits ; and that, on the hear- 
ing in the General Term, on the appeal of 
Grant, upon the same record, the General Term, 
finding the decree of the Special Term to hava 
been erroneous, was bound to enter a decree on 
the merits in favor of Grant, reversing the 
decree of the Special Term and dismissing the 
bill. But we are of opinion that the Gtoeral 
Term had power to make its decree of the 28th 
of March, 1877. The error of the Special Term 
was in making a decree of sale on the report of 
the auditor, without a trial of the issues raised 
by the pleadings. For that error its decree 
was reversed, and it was proper for the General 
Term to remand the cause to the Specisl Term 
for further proceedings in the taking of testi- 
monv on the issues, and with jpermisdon to the 
parties to applv in the Special Term for leave 
to amend their pleadings. This was, within 
section 772 of the Bevised Statutes of the Dis- 
trict of Columbia, a modification of the decree 
of the Special Term, on an appeal involving the 
merits of the action. The decree of the Geoi- 
eral Term reversed that of the Special Term 
and vacated the order of reference to the 
auditor, and all proceedings thereunder, imd 
the further directions in the decree of the Gen- 
eral Term were but modifications of the decree 
of the Special Term. 

The third assignment of error is that the court 
erred in not sustaining Grant's defense of re» 
wfjtidicata, as set up in his supplemental an- 
swer of September 11, 1877. There is attached 
to that answer a transcript of the record in the 
suit of Carter and others against Grant and 
others. The bill In that case was fled on the 
80th of October, 1872, and was brought by three 
Judgment creditors of Grant, on their own be- 
half and that of all others similarly situated^ 
who should become parties. The defendants 
in it were Grant and his wife, the Phoenix Mu- 
tual Life Insurance Company, the trustees in 
the various trust deeds sought to be enforced 
by thai Company, and various creditors of 
want. It set forth the existence of the various 
deeds of trust mei^tioned in the bill in this suit, 
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and prayed for the sale of 12 of the lots covered 
hv those deeds of trust, and that the proceeds 
of the sale, after satisfying all valid prior Ueoa 
upon the lots, be applied to the payment of the 
complainants' judgments. An amended and 
supplemental bill having been filed in the Car- 
ter suit, the Phoenix Mutual Life Insurance 
Company filed an answer, on the 12th of June, 
1874, setting up that Grant is indebted to it fai 
the full amount caUed for by the several deeds 
of trust held by it: that the amount of said in 
debtedness is equal to the value of the property; 
and that it is willing that the property snouJd 
be sold under the decree of the court and all 
equities adjusted on the distrihution of the fund, 
claiming, at the same time, that the jnd^ent 
creditors have no standing in court without 
having first offered to redeem the incumbran- 
ces on the property which are prior in date to 
the judgments. After a decree by the Special 
Term in favor of the plaintiffs in the Carter 
suit, directing a sale of 12 of the lots free from 
all liens, and that the proceeds be brought into 
court, and that all equities between the parties 
to the cause be reserved for consideration on 
the distribution of the fund, theGknefal Term, 
on an appeal to it by Grant from the decree, 
reversed it on tne 6th of March, 1875, and dis- 
missed the bill 

We are of opinion that there is nothing in 
the record of the Carter suit, or in the alwve 
recited proceedings therein, or in any other pro 
ceedings Uierein, which operates to sustain the 
MeDgeotrma^fidicata, llie Phoenix Company 
was a dcEfendant, and merely adeftodant, in the 
Carter suit, subject to the decree which micht 
be made therein, setting up and maintaining 
its claims, and expressing its willingness that 
the propertT in question should be sold and the 
equities adjusted on the distribution of the. pro- 
ceeds of sale. The plaintiff's bill being dis- 
missed out of court, there is nothing which can 
operate as a bar to the bill in the present suit. 

The fourth assignment of error is that the 
court erred in ovemling the second, third and 
fourth pleas to the bill. The sround on which 
the General Term affirmed the order of the 
Special Term overruling Hie pleas is stated in 
the opinion of the General Term, delivered by 
Mr. Justiee Cox (McArthur ft M.ackey, 117) to 
have becm, that the second, third and fourth 

Sleas, to which alone the appeal related, raised 
ef enses Ihat were covered by the answer of 
Grant That answer distinctly sets up the de- 
fense of usury, covered by the third plea, and 
the defense of payment, covered by the fourth 
plea. The second plea, relating to the want of 
proper parties, was overruled on the ground 
that the necessity of making the omitted per- 
sons pi^es mm not apparent. We concur in 
the disposition made, for the reasons thus stat- 
ed, of these pleas. The defendant has Imd, 
under his answer, the benefit of the defenses of 
usury and payment set up in the third and 
fouru pleas; and the rule uat no plea is to he 
held bad only because the answer may extend 
to some pflfft of the same matter as may be 
covered by the plea, is not applicable where the 
answer extends to the whole of the matter cov- 
ered by the plea 

The fifth assignment of error complains that 
the court overruled the motion of Grant to 
suppress certain depositions taken by the pliln- 
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tiff at Hartford, when those depositions bad 
been taken after the time limited for the taking 
of depositions by the plaintiff, and the witness- 
es had refused to answer certain cross interrog- 
atories propounded by Grant, and for other 
irreguhuities appearing on the motion to sup- 
press Uie depositions; and the sixth assignment 
of error complains that the court erred in ref us- 
[116] ing to aUow Cnint further time to take deposi- 
tions in rebuttal of the depositions on the part 
of the plaintiff. We are unable to see that the 
court aid not exercise a proper discretion in its 
action in the matters thus complained of. 

The seventh assignment of error is that the 
court took the property in controversy out of 
the possession of Grant by tl^e appointment of 
a receiver before a sale, and thus deprived him 
of the use of the property and of its rents and 

S refits; and that it erred in the final decree, in 
ndinff the equities of the case in favor of the 
plaintiff and against Grant, and in dismissing 
the cross bill of Grant, and ordering a sale of 
the property. 

The original order for the appointment of a 
receiver was made on the 7th of May, 1876. It 

Jmt into the possession of the receiyer ten of the 
ots, with power to collect the rents of such of 
them as had been rented and to lease the others. 
After a lapse of thirty-three months, and on the 
12th of February, 1878, the General Term, in 
which a motion to discharge the receiyer was 
heard in the first instance by order of the 
Special Term, made an order vacating the re- 
ceiver^p. The opinion of the General Term 
in this matter, reported in 8 MacArthur, 220, 
shows that the ground taken by the majority 
of the five Judjges (two of them dissenting from 
the decision), m discharging the receivership, 
was, that it had failed to accomplish its pur- 
pose, and Uiat the property was going to de- 
struction without yielding a revenue sufildent 
to pay the ordinary taxes. The- receivership 
was renewed by the decree of the General 
Term of March \ 1882, establishing the rights 
of the plaintiff and ordering a sale of the twelve 
lots. The defendant contends that the court 
had no power, before a sale, to appoint a re- 
cover of the property in volvcMi in the litigation, 
and thus deprive him of its use and of its vents 
and profits, on the nound that the trust deeds 
do not embrace the rents and profits of the 
property. But we are of opinion that the origi- 
nal appointment of a receiver, and the M)point- 
ment of one made by the decree of the Gen -d 
Term, of March 2, 1882, were proper, and were 
[1171 ^ reasonable exert^ of the discretion of the 
court, within the principle stated by thiscourt, 
•peaking l^ Mr. Juttice Bradley, in Omaha 
Eotd O^.v. J&unto9, 107 U. 8. 878, 895 [27.-609, 
616], in these words: " Courts of eouity always 
have the power, where the debtor is insolvent, 
and the mortgaged property is an insufladent 
security for the debt, and there is sood cause 
to believe that it will be wasted or ^teriorated 
in the hands of the mortgagor, as by cutting 
of timber, suffering dilapidation, etc., to take 
charge of the property by means of a receiver, 
and preserve not only the wrpun^ but the rents 
and profits, for the satisfaction of the debt." 
The circumstances which, vHthin this rule. 
Justified the exercise of the discretion of the 
court in appointing a receiver originally, exist- 
ed in greater force when the receiver was ap- 
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pointed by the decree of March 2, 1882. A 
point is made that, as the appointment of the 
receiver made by the interlocutory decree of 
March 2, 1882, was not expressly continued by 
the final decree of June 16, 1888, it was super- 
seded; but there is no force in this suggesuon. 

In the final decree the court found to be due 
the whole debt shown on the face of the trust 
deed of August 26, 1871, to Davis and Down- 
man, trustees, covering fourteen lots, to secure 
f 40,000 due to one Fletcher, and also the whole 
ebt shown on the face of the twdve trust 
deeds of Januaiy 1, 1882, to (Jallaudet and 
Paine, to secure m the aggregate to the plaint- 
iff $81,000. It is claim^ by Grant that the 
trust deed to Davis and Downman, and the 
several trust deeds to Gkdlaudet and Paine, 
were executed to secure loans from the plaintiff; 
that Fletcher was the agent of the plaintiff in 
the Davis and Downman trust deea; and that, 
the trust deeds of January 1 , 1872, to Gallaudet 
and Paine, for f81,000rprovided for and hi 
effect paid the $40,000 fletcher indebtedness 
secured bytheJDayis and Downman trust deed. 
We have examined the evidence on this point, 
and «re of opinion that the contention of Grai? - 
is not sustamed by it. It is noi profitable t4. 
discuss it 

It is also contended by Grant that the loans 
recdved by him from the plaintiff were upon 
usurious interest to the amount of $9,000, and 
that thereby the entire interest decreed wsf 
f orf dted. But we are of opinion that the evi 
dence shows that the commissions paid by Grant 
upon the loans (in which the usury is alleged 
to have consisted), were not paid to Uie plamt- 
iff . The idaintiff made no contract for usuri- 
ous interest, nor did it take any. (kJU v. Pal- 
mar, 116 U. 8. 96 [29: 669]. 

The fgrawimen of the cross bin of Grant Is 
that his debt to the plaintiff was extinguished 
by reason of a contract of sale entered into by 
htm with it, by which, in consideration tA the 
advances it haa made to him, and of the amoont 
duefromhimto it on the several trust deeds, and 
certain other considerations, he agreed to oon- 
y^ to it deven of the lots involvea in this Uti- 
ganon. It is sufiSdent to say that the proofs do 
not sostain the existence of any such contract 
No sodi contract was ever executed In writing, 
none was even in part performed by dther of 
the parties, and letters whidi passed between 
them subsequently to Maidil, 1878 (the alleged 
date of the contract), show that no sodi con- 
tract was understood by them to exist 

Other minor condderations are urged in the 
briefii of the appellant, whidi we nave con- 
sidered, but whicn it is not deemed important 
to discuss at length. 

WtmBno error in the final deered cfihe Court 
hdow, and it is oMrmed. 
Ttneoopj. Test: 

James H. MoEeDoej, deriiL, Sap. Oourt, U. ». 
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Term, Sup. Ot, nf D. O.-^t maypreserw projh 
0rtff afi&r ampeal to this court and allowance 
«r aBapesrBeaeaB--interlocutory order-^^ippeal 
from, diimiuedfor want ofjurUdiction. 

L A reoalTer appotnted by a oourt of equity, 
pendlnff f oredomire prooeedJniis, to preserve the 
eofptit of the mortgaged proper^ and the rents and 
profits arising therefrom for the satlsf action of the 
delit, may apply to the oourt for directions as to the 
expenditure of funds in his hands. 

& An order In such proceedings by the Special 
Term of the Supreme Court of the District of Co- 
lumbia, referrmg the cause to the General Term 
for hearing In the first Instance, did not deprive the 
oourt In Special Term of its jurisdiction to act In 
the matter of an application of the receiver for 
authority to make certain repairs on the property 
under his care. Nor did the appeal from the final 
decree of the oourt below, although perfected by a 
•tipenedeos, deprive that court of its rower to act 
upon such application of the receiver, Its order 
betiig strictly confined to the preservation of the 
property in utigation. 

3. An order by the oourt below In General Term, 
remanding to the Special Term for hearing In the 
first Instance an application of the receiver for an 
order on the occupant of one of the houses in aues- 
tlon to attorn and pay rent to him, is an interlocu- 
vorj ordet from which no appeal lies to this court. 

[No. iSof] 
Arguod MarehgS, 1887. Dooided April 4, 1S87, 

APPSAL from the Supreme Ooort of the 
District of Columbia. Affirtned. 
The history and facts of the case appear in 
the opinion of the court. Oaae below, 8 Mo- 
irthur, 42 and 220. 

Memrs. Joseph E. HeDonald and Henry 
W. Blmlr» in person, for appeHants. 

Memn, IH. F. Morris and W. F. Mat- 
tlBi^ly , for appellee. 

[1101 ^* JfuUo6 Blatchford delivered the opin- 
ion of the court: 

After the making of the final decree of June 
16, 1888, l^ the General Term of the Supreme 
Court of the District of Columbia, in the case 
of the PhoBniz Mutual life Insurance Compa- 
ny against Albert Grant and others, the appeal 
from which decree (taken bj Grant) has Just 
been decided, the recdyer appointed by the In- 
terlocutory decree of March 2, 1882, obtained 
from the court in Special Term, on the 8th of 
January, 1886, an order, on notice to Grant, 
authonnng the reedy er to make such necessary 
repairs to the houses on the lots inyolved in 
the litigation as in his Judgment are essential to 
the preservation of the property and to its occu- 
pation by tenants, with due regard to economy, 
and, among other repairs, to put in proper work- 
ing condition the machinery and apparatus 
used in supplying the houses with water. 
Grant appealed to tne General Term from this 
order, and on the Qth of April, 1886, it was 
affirmed. Grant has appealed from this order 
<tf affirmance to this ooiurt. 

On the 11th of October, 1884, the receiver 
nypointed by the interlocutory decree of the 
G^eral Term, of March 2, 1882, applied by 
petition to the Supreme Court of the District of 
Columbia, in Special Term, for an order re- 
quiring Henry W. Blair, not a party to the 
causB, but who was in the possession and occu- 
pation of the house on one ci the lots covered 
by the decree, to attorn and pay rent to the 
receiver. On a bearing, on notice to Blair and 

[180] ^^ ^ appearance, the Special Term directed 
the applu»tioD to be heard in the first instance 
hy the General Term; and the General Term, 
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on the 6th of April, 1886. made an order re- 
manding the matter to the oourt in Spedal 
Term, ror reference by it to the auditor of the 
the court, with leave to Blair to show by proof 
the time when, and the terms and conditions 
under which, he entered into possession of the 
property in question, under Grant, the amount 
of money paid by him to Grant, for what pur- 
pose it was paid, and whether such money, or 
any part thereof, and how much, was expended 
by €&ant in betterments upon any of the prop- 
erty in the custody of the receiver, with leave 
to the plaintiff, and to the receiver also, to in- 
troduce pertinent testimony t)efore the auditor, 
the auditor to ascertain all facts material to the 
subject matter of the reference, and report the 
same, with his condusions, to the court in 
Special Term, for its action. From this order 
Biair and Grant have appealed to this court 
The appellants contend, on these two appeals: 
(1) that the receiver, not bdng a party to the 
cause, has no independent standing m court 
and cannot institute any proceeding on his own 
motion; (2) that the Speidal Term of the Su- 
preme Oourt of the District of Columbia has 
not, since its order made on the 9th of Febru- 
ary, 1881, referring the cause to the court in 
General Term for nearingin the first instance, 
had any Jurisdiction of the suit: (8) that the 
General Term has had no Jurisdiction of the 
suit since the perfecting of the appeal to this 
court from the final decree of June 16, 1888. 

We are of opinion that a recdver such as the 
one in Uiis case, in charge of property such as 
that in this case, has a right to apply to the 
court for directions in regard to the expendi- 
ture of funds in his hands as recdver. 

In rega^ to the Jurisdiction of the Special 
Term since theorder of the 9th of February, 1881, 
we are of opinion that the making of that order 
did not deprive the court in Special Term of 
its Jurisdiction to act in the matter covered by 
the order of the 8th of January, 1886. Besides, 
the General Term, in its interlocutory decree of 
March 2, 1882, granted leave "to the receiver to [\t\] 
apply to the court, or this court in Special Term, 
for such instructions and orders as may be 
proper." 

We are also of opinion that the appeal to this 
court from the final decree of June 16, 1888, 
even though perfected with a mipermdeoB, did 
not deprive the court below of its power to ad> 
Judicate upon such a matter as that involved in 
the order of January 8, 1886. There Is nothing 
in this view Inconsistent with the general role 
that an appeal suspends the power of the court 
below to proceed further in the cause, by ex- 
ecuting the decree. The order of January 8, 
1886, was strictly confined to the preservati(» 
of the property in litifi»tion. 

As to tne order oi the General Term of 
April 5, 1886, in the Blair matter, it was clearly 
merely an interlocutory order, and not a fina? 
one, m reference to the matter to which it re- 
lates, as it merely directed proceedings in the 
court in Spedal Term in reference to tne appli- 
cation made in regard to Blair, with a view to 
a dedsion upon the application. 

The order c^fflrminh the order of January 8, 
1886, i$ afflrmed; and the appeal from the order 
ef April 5, 1886, in regard to Blair, i$ diemieeed 
for want ofjuriedieUon. 

True oop7. Test. 
I James H. MoKennej, Caerk. Sap. Ooort, U. fll. 
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OITT OF ABERDEEN. IN THE COUNTY 
OF MONROE AND 6TATB OF HIS- 
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ETERROR to the District Courtof the nulled 
Btatea for (he Norlhera District of Hlvis- 
dppl. 4^''''*'^ 

The talslorf aad facts of the case ftppcw In 
the opinton of the court. 

tfSMn. Cmlrln Pevklna aud Crail * 
Cooper, for phlndllsln enor: 

It wffl nol be denied that the Act of 16S8 
nve full power to sabscribe for the stock. It 
H reqndiM > rote to complete the contract 
(which we do not admit), this question cannot 
lie lalsed here. ThereotlalstBtbebce of the 



«*OP_MH. --- 

qnestitoi. The law, under which the powef 
to Isnia the bonds Is claimed. Is ttrled " An 
Act to Amend the Charter of the Citj ot Aber- 
deen; " and tfaeief<H« the redlal that thej are 
laaoed under and ptusuant to the charter ts a 
direct nferenoe to the Ant of 1858. 

Borr, FabUc Securitkod. 818: Oe 

T.£0aM,fMC.B. 104(24:46); Cbmi 

Jamiarv, Id. aOS (24:110); CbunJjp of Warrtit 
T. Jtatvv. 07 U. 8. 104 (24: 080): ^*m v. Aber- 
dam, 5S Hiss. 2ST; Zyndtv. 7^ Own^.esn. 
& 18 Wall. 8 (21:272); Ifttdkleit Oo. t. Amg, 
SO U. S. 18 WtOL BOS (30: fiSO). 

The power to borrow money carrlee with It 
bj implleation the power to iMoe coupon Inter- 
est-bearing bonds. 

QtipeteY.Dvbvgu»,96V.S. 1 Wall. 202(17: 
024); Meyer t. Mveatim, Id. S8S (17: 064); 
MitehM t. BurUnsUm^ 71 D. S. 4 Wall. 278 
(18:852). 

"A monidpal corporation has the implied 
power to borrow waaxj for the ob}eeta author- 
iied bj Its charter— ae bnildinK markets, — 
Tiding fire enfinee, etc It b not oblige 
wail until the mone^ can be collected by taxa- 
tion," 

MiUtY. GUatm.n'Vr^a.Vm-.BankofOkiU- 
ieothe t. OhiUieoOe, 7 Ohio, Part - "' 



AMt T. Jftwysa. 74 D. a 7 WalL 821 (IS: 
207); Tliomji^on t. Let Counts, 70 B, S. S 
Waa 881 (18: 178); Thornton r. Bnrint, 108 
B. 8. a06 <2«: 812); LaauMM t. Ibylvr, 109 
U. & 4H (96: 1188); Jehntm Oo. t. nayv, 24 
U. B. 681 (24: 188). 

" If there exists legislative authority, not in 
conflict with the State or Federal Constitution, 
to itnie the bonds, and they are duly executed 
W proper offlcen, who are inreaied with au- 
thority under the law, with powra to decide 
whether conditions precedent hare been per- 
formed, and they so aeclare or redte, the Inus 
of auch bonds under such drcumstancea, and 
with tntdi redtala, is ooacluiiTe as to the facta 
so stated, and estopa the municipality in a suit 
— I the bonds to aver wpTOTe to the contrary." 

(Tutfcrv. Board lif Bv/peniim. 06 Miss. 138; 
Maren r. 0*am>, 93 U. a 688 (S3: 748j; Qioma 
V. EoMt, 02 U. 8. 4B4 (28: 579); OommUtiim- 
m T. Nidua. lei Ohio 8t. »»; tforoa t. 
Jftamt' Cb. 87 D. a 3 Black, 788 (17: 847); 
Meretr Go. t. HadtOt, 68 B. a 1 WaU. 83 (17: 
548); aupenitart v. Sehtnek, 72 U. 8. S WaU. 



548); aupaniaort v. 
784jl8:6M). 
Wnen the anthoi 



authority eziits, mere Irregulari- 
ties do not affect the title of the bonttfidi 

Bi*»ea T. JtffermmoiOe, 60 B. B. 24 How. 287 
(16: 664); Bant v. Boma, 10 N. Y, 30; Odpek« 
▼. i>u6u«iM, 66 B. a 1 WaU. 208 (17:626); 
Boyal BriUA Bank v. Twqvand, E. & B. 
348 a. 



Mr. CM^ Jvttiet Wmlim deUT«red the opln- 
ion of the court: 

This is a suit brought against the City of 
Aberdeen, on the 14th of September, 1S8S, to 
recover the interest from Hay 1, 1874, to Hay 
1, 1882, on one hundred flfty-slz bonds of Uie 
City issued to tbe HcmpUs, Holly Bprinsa, 
Okolona and Selma Bailroad Company, under 
date of AprU 26, 1870. The alleged authority 
for the lasoe of tbe bonda is an amendment to 
the charter ci the City in November, 1868, as 
tollowi: ,,.,-1 

••aect.BiittitaeftdbftluLegitlatitrtofiAt l"^l 
State ef Mimitippi, That the mayor and select- 
men of the City of Aberdeen be, and they an 
hotfey, empowered to contract with the New 
Orleans, Jackson and Great Northern Railroad 



of the City of Aberdeea as many shares of the 
capital stock of said company, and upon such 
tema and conditions as thev may stipulate and 
a);ree upon, as they shall deem expedient, 
not exc^dlngln amount the sum of t100,000. 
"Sec, 2. Bt itfarthtr enaettd. TLat the 
mayor and selectmen of said City of Aberdeen 
an hereby empowered to levy and collect a 
tax on all the proper^ wtthtn the corporaio 
Umitaofiaid City, subject at tbe time to state 



Citr, to be applied to the payment of the afore- 
saia lubBcriptlon of stock as provided in the 
drat section of this Act: PronOtd, That before 



proved by a nutjority of tbe 1(8«1 voters ol 
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Ci^ lo be aioertalned br an election held as 
toSa elections in said City. 

" Sec. 8. Be U further enacted, Thatthesaid 
tax shall be leried and collected as other taxes 
ot said City, and the tax collector is hereby re- 
quired to execute a bond, with good security, to 
be approTed by the said mayor and selectmen 
coDoitioned for faithful performance of his du- 
ties as such collector, ana that he will pay over 
the moneys coUected, as directed by the said 
mavor and selectmen. And such tax collector 
shall receive for his seryices one per centum 
on the amount collected, and no more. 

" Sec. 4. Be it further enacted. That the gross 
amount of the annual income of each and eyery 
person and corporation residing or doine budf- 
nesi within the corporate limits of said city, 
Shan be ascertained by the said tax collector, 
who for SQCh pnrpoees. Is authorized and re- 
quired to administer an oath to each person, or 
his agent, or the proper officer of a corporation, 
as (to) the amount <n his, her cr their annual 
income; and any person willfully swearing 
falsely as to the amount of such income, shau 
[174] be deemed guilty of perjury and upon conyio- 
tion thereofshafi be punished as in other cases 
of perjury. 

'*8eo.5. Be it further enacted, TheXthia Act 
shaU take effect nom and after its passage." 

On the a6th of April, 1870, the mayor and 
selectmen of the City passed the following ordi- 
nance. 

" Sec. 1. Be it ordained hy the Mayor and 
Seleetmeno^ the OiUt of Aberdeen, in Otmndlae- 
eemUed, That the Oity of Aberdeen do hereby 
subscribe to the capital stock of the Memphis, 
Holly Springs, Okplona and Selma R. R Cknn- 
pany the sum of one hundred thousand dollars, 
to be paid In bonds of thesaid City of Aberdeen, 
eadi ot the denomination of fiye hundred dol- 
lars (|500)» maturing twen^ years from the 
first day of May, A. D. 1870, oearing 8 percent 
interest per annum, payable semi ammally on 
the first days of May and Noyember of each 

Sear; said bonds to be signed by the mayor of 
le City of Aberdeen ana coontersigned by the 
treasurer thereof, with the oorporate smI of 
said 01^ aflixed. 

"Sea %. Be a fwriher ordained. That the 
bonds isRied In pnrsaanoe of section first of 
this ordlnanoe haye Interest oonponi attached, 
signed by the treasozer of said City of Aber- 
deen.ar with Us siflmtoie lithographed thereto. 

"Sea Z. Beit fwrthenr ordained. That the 
form (tf the bonds of the City of Okolona ia- 
soed to said raOroad company be adopted as 
the form of the bonds Israed to said raOroad 
company bj the City of Aberdeen, Israed In 
puTSoanoe of the foregoing ordinances, and 
that the dty attorney be Instructed to prepare 
immediately a form for nid bonds and haye 
the same Uuiographed. 

"Sea A. Be U further ofda/hned. Thai this 
subscriptioii Is upon condition that nid Mem- 
phis. Holly Springs, Okolona and Selma Rafl- 
roadshalljpassthitnighthe City of Aberdeen, 
MissisrippC and the amount of said subscrip- 
tion be expended In oonstructlnff said railroad 
in and thitnigh the County of Monroe, in said 
State. 

"Sea (K. Beit further ordained. That as soon 
as said bonds are lithographed and dgned, as 
herein direeted, the mayor of said City shall 

•19 



[1T51 



hand the same oyer to the Memphis, HoUy 
Springs, Okolona and Selma Rafiroad Com- 
pany, and receiye therefore the certificate of 
stock of said company." 

Pursuant to this ordinance the stock was sub- 
scribed and bonds isRued. The bonds were in 
the usual form of negotiable coupon bonds, 
and contained the following recital: 

" This bond is issued under and pursuant to 
the Constitution and laws of the State of Mis- 
sisssippi, the charter of the City of Aberdeen, 
and orainances passed by the mayor and select- 
men of the City of Aberdeen on the dOth^of 
Aprfl, A. D. 1870." 

The declaration states, in substance, tlie 
affreement for a subscription, as set forth in 
ue ordinance, to be paid in bonds; the issue of 
bonds in accordance with this agreement; the 
purchase by the plaintiffs in Mux^. 1874, of 
those the Interest upon which Is sued for, er 
cept that the " Seyen coupons first maturinf 
had at the time of such purchase been detached 
and paid and were not purchased," and that 
none of the coupons for Interest had been paid 
since. There is no ayerment that the leyy of a 
tax to pay the subscription had eyer been ap- 
proyea by the legal yoters of the City. 

A demurrer to the declaration was sustained 
by the court below, and a judjpnent rendered 
thereon in f ayor of the City. To reyerse that 
Judgment this writ of error was brought. 

In our opinion, upoL the facts stated in the 
declaration, the City hao no authority to Issue 
the bonds. The amendment of the charter, 
taken as a whole, shows clearly that the Legis- 
lature did not intend to allow the City author- 
ities to make a subscription which would bind 
the taxpayers for its payment by the leyy of a 
tax, until the legal yoters had approyed of such 
a tax by a majority yote at an election held as 
other elections were held. As was said in WeUt 
y. dupenieore, 102 U. S. 880 [28: 1241. the 
policy of Mississippi, "from its earliest hiAtozy 
seems to Laye been to require municipal or- 
ganizations to meet their current liabilities by 
corrent taxation; and in Hawkine y. OarroU 
OeuwbL 50 Miss. 702, it was expressly declared 
that 'llie grant of power to such a body of an 
extraordinuy character, such as is not em- 
braced In the general scope of its duties, must 
be strictJty oonstmed.'" In ttie present case 
the mayor and selectmen had power to contract 
with the railroad company and to subscribe to i ^ '®1 
Its stock on "such terms and oonditions as 
they may stipulate and agree upon;" but there 
was no express authority to borrow moneyto 
meet the payment nor to issue bonds. The 
anthority to agree on "terms and conditions" 
does not necMarHy imply such a power. It 
more naturally refers to stipalatlons about the 
location of the road and tiie expenditure of the 
money subscribed, of the general character of 
those which were actually made part of this 
subscription; namely, that the road should 
pass through Aberdeen, and that the amount 
of the subscription should be expended 
hi buflding It In Monroe County. It could 
give no power to bind the City to leyy a tax to 
pay the subscription before the tax was yoted, 
oecause section 2 expressly declares thai there 
shall be no tax without a yote. If yoted, the 
city authorities might probably bind the City 
for its levy and collection. But if not yotea 
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there was no power to bind the taxpayers in 
aiiy form for its levy, and that would be the 
legal eiloet of a valKl negotiable coupon bond 
eiven in payment of the subscription, if found 
m the hands of a bona fide holder for value be- 
fore maturity. If payment could be made 
without a tax, the mayor and selectmen might 
sul^cribe to any extent they deemed expedient 
But if the subscription was in any event to be 
paid bjr a tax, the tax must be voted before any 
obligation for its payment could be incurreo. 

But it is insisted that the City is Estopped by 
the recital in the bonds from denying that they 
were lawfully issued. The recital is in effect 
that they were issued "under and pursuant" to 
law, the charter of the City, and the ordinance 
of April 26, 1870. As has been seen, neither 
the oiarter nor any other law of the State con- 
ferred in express terms power on the City to is- 
sue these bonds under any condition of facts. 
The ordinance of the mayor and selectmen 
directing their issue is not of itself enough. 
Legislative authority, express or implied, to 
pass the ordinance must be shown. The recital, 
therefore, in its present form, is of matter of 
law only, because it implies the existence of no 
special facts affecting the case, except the issue 
riTTI ^^ ^® bonds under the ordinance to pay the 
L^' *' subscription to the stock without any vote of 
the electors to be taxed therefor. It is in 
effect nothing more than a recital that bonds 
issued under such circumstances were "under 
and' pursuant" to law and the cluurter of the 
City. Such a recital does not estop the City 
from asserting the contrary. To hold otherwise 
would be to invest a municipal corporation with 
full legislative power and make it superior to 
the laws by which it was created. Dixon Ooutir 
iy ▼. FiM, 111 U. S. 92 [88: 868]. 

It is next contended that the bonds were 
legalized by section 4 of a curatiye Act of the 
Legislature of Mississippi, adopted in 1878 
(Acts of 1872, p. 814), which is as follows: 

**Be it further enacted. That all subscriptions 
to thjB capital stock of the Selma, Marion and 
Memphis Railroad Compaiiyt made by any 
county, ci^ or town in the state, which were 
not made in violation of the Constitution of 
this State, are hereby legalized, ratified and 
ooiifinned." 

Prior to the passage of this Act the name of 
the Memphis, Houy Sprinss, Okolona and 
Selma Railroad Company haa beoi changed by 
statute to the Selma, Marion and M&pbis 
Railroad Company. 

Before the subscription was actually made 
by the City a new Constitntion of Miraissippi 
went into effect, known as the Constitution of 
1869, article XU, section 14 of which is as fol- 
lows: 

"The Legislature shall not authorize any 
county, dty, or town to become a stockholder, 
or loan its oredit to any company, association 
or corporation, unless two th&ds of the quali- 
fied voters of such county, dty. or town, at a 
special election, or regular election, to be hdd 
therein, assent thereto." 

In 8yke$ ▼. Mayor etc, of Ootumbue, 65 Miss. 
116, it was dedded at October Term. 1877, in 
reference to this same curative Act, that it did 
not and oould not legalize bonds issued before 
the adoption of the new Constitution that 
would not be valid if issued after. In the 
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opinion, which was delivered by OkUfJnxUce 
Simrall, it was said, p. 149: "The Act of 1878 
is not relied on to wfuve mere irregularities in 
the execution of .the power — ^but as conferring 
power by retroepective operaticn. If the boncS 
are obligatory on the Citv of Columbus, they 
become so for the first time byvirtue of this 
statute. The Legislature of 1872 could not by 
relation put itseli back to 1869, and exercise 
power not denied or restricted by the Constitu- 
tion of 1882. The measure of its power was the 
Constitution of December, 1869, and it could not 
ratify an Act previously done, if at the date it 
professed to do so it could not confer power in 
the first instance. It oouid avitLorize a muni- 
cipal loaii conditionally. In order to ratify and 
legalize a loan previously made, it was bound 
hv the constitutional limitation of its power." 
The doctrine of this case was fuUy assented to 
by this court in Qrenada County dupereieort 
V. Broffden, 118 U. S. 271 [28: 70f|. 

The bonds in the present case, when issued, 
were unauthorized and void, so that the only 
question is whether the curative statute has 
made them good. The objection to them is not 
that they were issued irregularly, but that there 
was no power to inue them at all. They are 
to be made good, if at all, not by wsiving 
itrefiTularities m the execution of an old power, 
but by the creation of a new one. Clearly, there- 
fore, if the Legislature had no constitutional 
authority to grant the new power, n, statute 
passed for that purpose could not have the 
effect of validating the old bonds. In Grenada 
Oovnty 8upervieor$ y. Brogden, the validating 
Act was sustained, because the subscription 
was yoted by the r^uired two thirds majority 
of voters, and, therefore, the Constitution of 
1869 did not stand in the way of what was 
done. Here, however, there has been no yote 
at all. 

It is said that in 8ykeaf» Mayor, etcefOo' 
lumbus, there was no authority to subscribe at 
all, and, therefore, that case was different from 
this. But here there was no power to subscribe 
for payment in bonds; and in principle the two 
cases are alike. The question is as to the obli- 
gation of the taxpayers to pay the subscription 
By taxation. Under its original authority the 
CSty could not and did not create such an 
obligation. The Constitution of the State now 
prevents the creation of any new liability of 
that chuacter, unless two thdras of the qualifled 
voters of the city have aspreed to it. That was 
not done when the bonds were made, and no 
provision has been made for getting such an 
agreement now. The curative Act Is conse- 
quently inoperative, so far as this subscription 
is concerned. 

Many other questions were discussed in the 
argument for the olaintiffs in error, but, as 
they all grow out ofthe mistaken idea that the 
original subscription payable in bonds could 
have been made under the charter as 
amended in 1868, they need not be specially 
referred to. Bonds issued without legislative 
authority cannot be made binding by mere 
munidpial ratification, because there is no more 
power to ratify than these was to create origi- 
nally. 

The Judgment i$ (tflrmed. 
Tmeoopy. Test: 

James H. MoKennej, CSerk, Sup. Oourt, U. 8. 
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SDMUND MENARD, P^. in JBfrr., 

V. 

THOMAS OOOGAN. 

<8ee 8. 0. Reporter** ed. SB8,<64.) 

JurMieUan-- pleading —retidenee — citieenship 
eoHi— amendment. 

L An ETerment of residenoe is not the equivalent 
of an averment of dtJaepsbip, for the purpoaes of 
jnriiBdiotion is the oonrtB of the United states. 

S. Upon a reTersai of a decree for want of juris- 
diction in the court below costs are allowed against 
the complainant, he having failed to put on record 
the facts necesutry to show jurisdiction, 

8. When the cause is remanded, if the necessary 
citiienship in fact existed when the suit was begun, 
it is for the court below to determine whether the 
record shall be so amended as to show that fact. 

[No, 177. 1 
Submitted April 1, 1887. Decided Apnl 11, 

1887. 

rl ERROR to the Ciicuit Court of the United 
States forthe Eastern District of Texas. Be- 
uraed. 
The case is sufQciently stated by the court. 
Mr. Jolm W. Butterfield, for plaintiff 
In error. 
No counsel appeared for defendant in error. 

Mr. ChitfJwtiee Waite delivered the opin- 
ion of the court: 

This record does not show that the circuit 
court had jurisdiction of the suit, which de- 
pended alone on the citizenship of the parties. 
The petition states that Edmund Menard, the 

glaintiff, "resides in Randolph County, in the 
tate of nUnois/' and that the defendants, of 
whom Thomas Qoggan, the defendant in error, 
was one, "reside in the City of Gkdveston," in 
the State of Texas. There is nothing else from 
which the citizenship of either party can be in- 
ferred, and this is not enough. We have so 
held at the present term in CmttinentaX Ins. Co. 
V. BhoadB, 119 U. 8. 237 [ante, 380], where 
the authorities are dted; HcUsted v. Buster, 
Id. 841 [ante, 462], and Everhart v. Hunts- 
tiUe CoOege, 120 U. S. 223 \ante, 6231. This 
Judgment must, therefore, be reversed on the 
authority of those cases; and as the fault rests 
with the plaintiff in error, whose dutv it was 
when bringine the suit to make the jurisdic- 
tion appear, toe reversal will be at his costs in 
this court. Hancock v. Holbrook, 112 U. S. 229 
[28: 714]; Hoisted v. Buster, supra. If the 
necessary citizenship actually existed at the 
time the suit was begun, it will be for the court 
below to determine, when the case gets back, 
whether the record shall be amended so as to 
show that fact, and thus make out the Juris- 
diction. 

The judgment ef the Circuit Court is reversed, 
at the costs of the plaintiff in error, and the cause 
remcmded for further proceedings. 

True copy. Test; 

James H. MoKennej, CSerk, Sup. Oourt, U. 8, 

COVINGTON STOCK YARDS COM- 

PANY, Appt., 

e. 

CHARLES W. KEITH aud EDWARD W. 
WILSON, as Keith & Wilsow. 

<Bee a a Reporter's ed. 248-250.) 

Practice — supersedeas. 
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This court denies a motion for a empersedeas to an 
entire decree, where the supersedeas granted tyjthe 
court below was only to a part thereof,as the cir- 
cuit justice has power, under section 10D7, B. &, to 
.«nt. to hi. di«»^c.^.t^rt.,of •«a««oa 

Submitted AprU 4, 1887. Decided April 11,1387. 

APPEAL from the Circuit Court of the United 
States for the District ot Kentucky. 

Motion for supersedeas. Denied, 

On December 22, 1886, a decree was ren- 
dered against the appellant on an interpleader 
between it and the appellees and the receiver of 
the Kentucky Central Railroad Company, de- 
nying the validi^ of a contract between appel- 
lant and said railroad company, which under- 
took to confer on the former, for a term of ten 
years yet to run, an exclusive right to maintain 
a live stock depot on the road of the company in 
Covington, Kentucky. The decree also pro- 
vided that appellant should refund to appeUees 
$1209.19, collected from them for the use of 
appellant's facilities during about seven months 
preceding. An appeal was granted, and bond 
fixed ana duly executed, the supersedeas being 
limited so as " not to operate as a supersedeas 
so far as concerns any order, decree or judg- 
ment directed to the receiver herein affecting 
the receipt, delivery, or shipment to or by said 
Keith & Wilson of live stock on or over the line 
of said railroad and its connections." 

The appellant now moves this court to grant 
a supersedeas to the entire decree of the court 
below. 

Messrs. J. G. Carliele and T, F, njOlamt 
for appellant in support of motion. 

No counsel appeared for appellees. 

Mr. Chitf JvsticeWsdtB delivered theophi- [250] 
ion of the coiut: 

The qualified acceptance of the bond given 
on this appeal shows that the judge who took 
it considered the security only sumcient for a 
stay of the execution of that part of the decree 
appealed from, which was for the payment of 
money. Under these circumstances the appeal 
only operates as a supersedeas to that extent 
As the appeal was taken within sixty days after 
the rendition of the decree, Mr. JusHee Mat 
thews, the Justice of this court assi^ed to the 
Sixth Circuit, has power, under section 1007 of 
the Revised Statutes, to grant, in his discretion, 
a further stay of execution, if application to him 
for that purpose is made. 

Fbr this reason the present motion is denied. 

True copy. Test: 

James H. McEenney, Clerk. Sup. Court, U. 8 



UNITED STATES Plff. in Err., 

V. 
E. P. PHILLIPS ET AL. 

(See S. C Beporter^B ed. 254.) 

Practice — notice of tcrit of error — citation. 

Notice of a writ of error, given m open court it 
the same term the Judgment la rendered. Is not the 
equivalent of the citation required by section W, 

^ ^ [No. 182.1 

Argued April 4, 1887. Decided April 11, 1887. 

IN ERROR to tiie Circuit Ck>urtof the United 
States for the Western District of Texa». 
Dismissed. 
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Fsm T. OALRon. Babsoh t. Bumna. 



Mr. mitfJktttM Walt* dfdimed tbe oplD> 
Ion of thecoort: 

In this G«M no dtatlon wai ever itsned, and 
tbo defendaDtfl in emu do not appear. Noltce 
of a wilt of emr. givm In opec court at tha 
HDW t«nn tbe tadraient ti renderad, ta not tbe 

SaiYsIentof tne ciUtion nqnlKd by Mctkni 
» of tbe Reviaed Staudee. In tbli reqwct 
wiiti of wror differ from appeab tak«D in opes 
eotirt. 

Tlu writ ^gmr ii dimimid. 
Trneoopr. ^tab _ 

JmiDM H. MoKenney. (Hark, Sup. Court, U. B. 



[S51] JOSEPH FENV, Amigow of Peopu'b Bask 
or BsLLETii.La, AppL, 



FHILO 0. OALHOTTN, Tnutee, bt ai. 
(See 8. C. BeporUr't ed. VI, OB.) 



Upon a petltioD of Interrmtlini flkd tn ■ mlt for 
Oie foreoheura of tbe nortgagea of Che Boutb- 
•Hlecn Ballwu Oompuir, aakToff paTment from 
thevrooeedaoftheaaleof tbeuiOTtAaced nopertr 
of a iiDhi iiiw from the rompoDr to tbe Peopled 
ivtUe tormonej lentjt la IMfat- tbat tlia 
• the poaltton c- 

anppllcaaoa ^onrtetit income! 
[Ho. 178.1 
SO, 1887. 
1887. 
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L Btatea for Iho Southern Diatrlct of nilnoia. 

Tbe caae ta nfflcienOr atated bj die court. 
Mr. Cli»rlM W»it ThooMM. for eppd- 
lant 
No oounael appeaiad for appeUeea, 

Mr. OM^ Juttkt Walta delivered tbe optn- 
lon of the court: 

Tbla lean appeal from an order dlamlarin^a 
petitioo of Interrentkn) filed In a ault for the 
lorccloaure of mortgasea of tha Sontheaatem 
Railwav Companr, aokbig payment from the 
proceeoa of tbe sale of tbe mortgaged property 
of a debt of 940,000 and toiereat, due from tbe 
company to tbe People'a Bank of BeUeTJUe for 
money lent. Tbe caae aa preaenied here placea 
tbe right of recovery entirely on tbe foUowlne 
^ouDoa : 1. That tbe tooney was lent with 
UM knowledge and conaent <rf the mortgage 
truateoi to pay mortgage Iniereat, and that It 
waa actoally uaed for that pnrpoae, tbe earn- 
Inga at tbe time bebig inauffldent to mart both 



mottgaged pro|Ni^, Inatald of pwyloc uiuisul 
debta. 

The erldence abowi that whan the Bank 
look tbe note which 1* the bade of :he pieaeat 
cUm. 960,000 of the boodaof Uu oooaoUdaled 
mortgage, onder which, with an earli» mraV 
gage, tbe decree of foncloaore waa bad, wera 
pledged by tbe oompany aa lecailtji and It 
laila enUtdy to utisfy ui that any part of th* 
mon^ lent wai naed diteotly in llw payment 
of mo«tgage iotenat Then ft oo dmibt that 
the oompany waa beaTfly bi debt wiMn th« 
loan waa made, and that It wu atror"" 
maintain ita credit, ao aa to float Its a 
ed twnda whiA were than on tT 
aale. The money lent waa put 1l__ _. 
fund in tbe treaauiy of the oompany, aj 

like the real to pay debts wUc^ 

We are entirdy aadsfled that U 

ed to be paid otU of tbe pn>ceed5 of the a 

of the bMidf, and not from Uie eaminga. The 
cnnent wtmhigB wero naed, aa it waa auppoaed 
tbey wonld be, to make permanent and laadng 

' — buy additional lolUnK stock, 

_._. Ihebtereat on tbeearivmr^ 

gagea, so a> to bolster np tbe credit of Ine c<. _ 
pany and make Its ctmsoUdaled bonds maAe^ 
able. Fot ita ultimate aecnil^ the Bank re- 
lied on the Indotaeis of the note and the bonds, 
which were apecially pledged for that purpoae. 
There ta not a paiticle of evidence to ahow 
any fraud or doDeptton on the part of the tni^ 
teea; and neither uie current income of tbe re- 
cemrahlp nor that of tbe company haa been 
emplt^ea in a way to deprive the Bank of any 
of »s equitaUe rlgbta. Tbe Bank ia, there- 
fore, not entitled to payment out of tbe pro- 
ceeda of tbe aale of the mortgaged propecty In 
preference to tbe Ixmdholaen. It occu^ea 
thepoaitionofageneralcreditoTonly. FinaieM 
T. MaU, W U. 8. 20G [20: S48]. 

T>ttd»)r«K^a4(XreuitCovndimiitiiigat 
petition tf iftfervenUon it qfflmud. 

Tiaaacvf- ^l^t< 

Junea H. MoKeoney, Clerk, Sup. Court, JJ. 8. 



HENBT S. BAJtROH, py. tn Brr., 



,-.., to the tnisteea, and tta tbia leaam tbe moan 
l^oZ| ongbt to be reatored to tbe Bank from tbe pro- 
ceeds of tbe sale of tbe morteaged propolyi 
and 8, That the net eaminn for tbe year (tar- 
ing wbidi tbe loan was made were naed to pay 
Intereat on tbe raortgage debt and to make per- 
manent and lasting Improvementa on Uie 
121 D. 8. 



ttatt l^idation — Iowa Act ofAjirir €, 18S6, 
rtquirtJiff farajjn eorporaliimt to fvmndar 
rig\t tormuove eavta, invalid. 



L The }uTladlotlon of,_Uie^fedenl w 
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Argmd MarA la, »1, ISaj. Dtddei AprU It, 
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rl ERROR to tiieSupremeCouitof the State 
of Iowa. Beoened, 

The history and facts of the case appear in 
the opinion of the court 

Meun. W. C. Gondy and J. 4. Herriek, 
forplaintiff in error: 

Tlie Statute of 1886, if enforced, will deprive 
the Chicago and Northwestern Railway Com- 
pany of us property without due process of 
law. 

The franchise to o^penXe a railroad company 
Is property; and to deprive such a company 
of the rieht to use Its property is, in effect, to 
deprive uie company of tine property itself. 

Morawetz, Priv. Corp. 2d ed. § 982; Menh 

itdL.B.B.B. Co.v. Berry, 112 U. 8. 619 
: 841); JV<n0 Orleans ete, B. B. Oo, y. Dekh 
fnare, 114 U. S. 509 (29: 247). 

The right to remove a case coming within 
the provisions of the Act of Conffress is one ex- 
isting under the Constitution ana Laws of the 
United States, and any Act of a State Legisla- 
ture which seeks to destroy or impair that right 
is void. 

Home In$ Oo, v. Mor$e,B7TJ. 8. 20 Wall 450 
(22: 867); Doyle v. OonHnmtal Ins. Oo, 94 U. 
8. 548 (24: 162); BaUimare d 0. B.B.Oo.r. 
Cory, 28 Ohio. 208. 

But it is daimed that the Ihyle Oaee Justifies 
the Act of legislation now in question, and that 
the Chicago and Northwestern Railway Com- 
pany, heing a corporation of another State, 
could be excluded fiom the State of Iowa, or 
that any condition could he Imposed upon the 
right to do business in Uie State. 

Tliere ia a difference between the Wisconsin 
and Iowa Statutes. The one collided with no 
provision of the Constitution; the other did. 

It is said in Lqfayette Ins. Oo, v. JFhfneh, 69 
U. S. 18 How. 4Cf7 (15: 451), that **A oorporsp 
tion created by Indiana can transact bunness 
in Ohio only ^nth the consent, express or im- 

Slied, of the latter State. This consent may 
e accompanied by sudi conditions as Ohio 
may see fit to impose; and these conditions 
must be deemed vaBd end effectual by other 
States, and by this court, provided tiiey are not 
repugnant to the Constitution and laws of the 
United States, or inconsistent with thos^ rules 
of public law which secure the Jurisdiction 
and authori^ of each State fiom encroach- 
ment bv all other^ or that principle or msjjm 
of Justice which forbids oondenmation with- 
out opportunity for defense." 

The power of the State to exclude a foreign 
corporation is not denied, that principle hav- 
ing been clearly established by the decision of 
the Supreme Court of the United States with 
reference to insurance companies; but the pow- 
er is not an unlimited one. Whenever it col- 
lides with ttie Constitution of the United States 
and the laws passed In pursuance thereof, Uie 
state legislation is void. 

If the intention was to prevent the removal 
of causes from state to federal coiuts, then the 
whole Act must be held to be void. 

The parts of this statute are so connected 
and dependent that they cannot be separated 
so as to hold one part valid and the other part 
hivalid. The true inouiry is as to the intent of 
the Legislature; and, that being ascertained, the 
question as to the validity of the Act will be 
decided. 
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Cootey, Const. lim. 178-216; Warrmiw. May- 
or, 21 Gray, 84; 8iaU v. OommissUmers, 6 
Ohio. 497 ; Slauson v. Badne, 18 Wis. 444; 
Wash V. I)ousman, 28 Wis. 541; Eokhart v. 
Btate, 6 W. Ya. 616; OommanweftUh v. PoUs, 
79 Pa. 164. 

Messrs, A. J. Baker* Atty-Oei^, ef Iowa, 
and J. H. Sweeney* for defendant in error: 

A State Legislature possesses no power to 
prevent tiiose doing bunness within tne terri- 
tory of Uie State £om resorting to the United 
States Courts in any or all cases where such 
right is guaranteed to them by the Constitu- 
tion of the United States or the laws of Con- 
greai enacted in compliance therewith. 

But the State may, in the exercise of that ab> 
solute sovc^gnty which resides in it, dictate 
the terms and conditions under which corpora- 
tions of other States may come into, or continue 
to transact budness witbin its Jurisdiction, and 
it "may compel the foreign company *o ab- 
stain from the federal courts, or cease to do 
business in the State." 

Doyle V. OorUinental Ins. Oo. 94 U. S. 543 
(24: 152). 

This case is decisive of every claim that can 
be made by the complainants in respect to their 
inherent or vested right to sue and be sued in 
the United States Courts. But the complain- 
ants say: When we came into the State aad 
purchased our property no such conditions 
were imposed ; this is an additional burden, 
jgtnd the permission to do business in your State 
when accepted by us became a contract that no 
such additional burdens would be imposed. 

It is hardly necessaiy to say that this doc- 
trine is not maintained oy the adjudicated cases 
of the States or of this court. 

Thorpe v. B.B. Oo, 27 Vt.l40; FkiOer ▼. B. 
B. Oo. 81 Iowa, 187; A a 17 Wall 660(21: 710); 
C.B. <ftQ.&ka».v.ia.94U.&155(24:9^ 
FM V. ad N.W.ILB. C?. 94 U. 8. 164 
(24:97). 

A corporation presupposes a giant of exist- 
ence ana power f rcmi a sovereign. The grant 
of power by a sovereign, by its o?m inherent 
force, is operative only within the dominions 
over whicm the authmty of the sovereign ex- 
tends. In any other State it must act, if at all, 
by permission of the sovereign power of such 
State. 

Bank cf ilii^usto ▼. Jenrj^, 88 U. 8. 18 Pet 
619 (10: 274); Bunyan v. Ooster, 89 U. 8. 14 PeC 
122 (10: 882); Dratobridffe Oo. ▼. 8/iepkerd, 61 
U.S. 20 How.282 (15: 898); Fire AstoeiaHtm 
V. N. T. 119 U. a 110 {ante, 842); JRwa v. Vk^ 
ginia, 75 U. 8. 8 WalL 168 (19: 857); DoyU v. 
OonUnmUa In: Cb.94 U. 8. 540 (24: 161.) 

The Act in question does not amount to a 
regulation of commerce between the States 
within the meaning of the Constitution of the 
United States. It is not every law which indi- 
rectly affects commerce that can be construed 
to amount to the regulation thereof. 

State TdiB Cas^V. 8.15 Waa 284 (21: 164); 
Ptik Y.O.dN.W.B B. Oo, supra; Munn ▼. B- 
Unois,9i TJ. 8. 118 (24: 77); The Jas. Gray 
V. The John FroMer, 62 U. 8. 21 How. 184 
(16: 106); Osborne v. IMOe, 88 U. 8. 16 WalL 
479 (21: 470): Sherioek v. AlUng, 98 U. S. 99 
mi 819); Pen. Tel. Oo, v. W, U. Tel. Oo. 96 U. 
8. 1 (24: 706); Pwd v. Yiryinia, st^pra; Oooley 
V. Board qf Wardens, 58 U. a 12 How. 299 
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Mr, JiuUm Blatehlbrd dalhrered the opin- 
ion of the rx>iirt: 

This is a writ of error bronght bv Heniy 8, 
Barron to review a Judgment of the Supreme 
Court of the State of Iowa, on a trial on a writ 
of habeoi corpfiM, remanding him to the'custody 
of George W. Burndde, Sberitf of Linn County, 
Iowa, l]y whom he was held under a warrant for 
his arrest issued by a Justice of the peace of 
Linir County, October 5, 18S0, for "the crime 
of knowingly transaoUxig a portion of the busi- 
ness of the CJnicago and Northwestern Railway 
Company within the State of Iowa, when such 
railway company had no i^alid permit to do 
business in the State of Iowa, as provided by 
chapter 76 of the Laws of the 21st General As- 
sembly of the State of Iowa, approved April 6, 
1886, and taking effect September 1, 1886." 

The statute in question is entiUod " An Act 
Requiring Foreign Corporations to FUe Their 
Articles of Incorporation with the Secretary of 
State, and Imposing Certain Conditions upon 
such Corporations Transacting Businen in This 
State." The provisions of the Act are as fol- 
lows: 

" Sec. 1. nat helreafter any corporation 
for pecuniary profit other than for carrying on 
mercantile or manufacturing business (Mrgamzed 
under the laws of any other State or of any 
Territoiy of the Unitea States or of any foreign 
country desiring to transact its business, or to 
continue the transaction of its business, in this 
__, State, shall be and heraby Is required, on and 
[187] after September [first] A. D. 18»6, to file with 
the Se<^etary of State a certi^ed copy of its 
articles of incorporation duly attested, accom- 
panied Inr a resolution of its ooaid of diieoton 
or stockholders, authorizing the filing thereof, 
and also authorizing service of process to be 
made upon any of its offlcera or agents In 
this State engaged in transacting its business, 
and requesting the issuance to sudi corporation 
of a permit to transact business in thu State. 
8ald Implication to oontain a stipulation that 
said pomit shall be subject to eacn of the pro- 
yisions of this Act And thereiqxm the Secre- 
tary of State shall larae to 8o6h corporation a 
pennit in such form as he may prescribe for 
the general transactioo of the busmess of sudi 
corporation. And upon the receipt of such 
permit such corporation shall be permitted and 
authorized to conduct and carry on its busi* 
Bess in this State; Prmded, That nothing in 
this Act contained shall be oonstrued to pre- 
vent any foreign corporations from buymg, 
selling, and otherwise dealing in, notes. bon£» 
mortgages, and other securities, or from en- 
forcing the coUection of the same, in the fed- 
eral courts, In the same manner, and to the 
same extent, as is now antboriv^ by law. 

"Sec. 2. No foreign corporation which has 
not in good faitn complied with the provisions 
of this Act, and taken out a permit, shall boe- 
after be authorized to exercise the power of 
eminent domain, or exerdse any of the rights 
and privileges conferred upon corporations, 
until they have so complied herewith and taken 
out such permit 

"8ec 8. Any foreign corporatioQ sued or im- 
pleaded in any of the courts of this State upon 
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any contract made or executed In this State ov 
to be performed in this State, or for any act or 
omissSon, public or private, arising, OTiginating 
or happening in the State, who shall remove 
any such cause from sudi state court into any 
of the federal courts held or sitting in this 
State, for the cause that such corporation is a 
nonresident of this State or a resident of an- 
other State than that of the adverse party^ or 
of local prejudice against such corporation, 
shall thereupon forfeit and render null and void 
any permit issued or authority granted to such 
corporation to transact business in this State; 
sudi forfeiture to be determined from the reo 
ord of removal, and to date from the date of fil- 
ing of the application on which such removal is 
effected; and whenever any corporation shall 
thus f oif eit its said permit no new pennit shall 
be issued to it for the space of three months, 
unless the executive ooundl shall for satisfao- 
toiy reasons cause it to be issued sooner. 

'^Sec. 4. Any foreign corporation that shall 
carry on its business and transact the same on 
and after September 1, 1886, in the State of 
Iowa, by Its offlcen, agents, or otherwise, with- 
out having oompUed with this statute, and 
taken out and having a valid permit, shall for- 
feit and pay to the State for each and every 
day in which such business is transacted and 
carried on, the sum of one hundred doUan 
($100), to be recovered bv suit in any court 
having Jurisdiction. Ana any agent, officer 
or employ^ who shall knowingly act or trans- 
act such business for such corporation when it 
has no valid permitas providea herein, shall be 
guilty of a naisdemeanori and for each offense 
shall be fined, not to exceed one hundred dol- 
lan ($100), or imprisoned in the county Jail not 
to exceed thir^oays, and pay all costs <Sf pros* 
ecntion. 

*'Sec.6. An Acts and parts of Acts Inoonsist- 
ent with the provisions hereof are herel^ re- 
pealed; Prtmddd, That nothing contained in this 
Act shall relieve any company, corporation, as- 
sedation or partnenhip from the performance 
of any du^ or oblL^tlon now enjoined upon 
them or required of them or either of them by 
the laws now in force." 

The information on which the winiiit of 
arrest was issued was as follows: 
"State of Iowa, > „. 
"Linn CountTjJ^ 

"Before C. w. Burton, Justice el the Eeaoa 
In and for Rapids Towndiip. 



"The State of Iowa, ) 



"Henry Barron. 

"The defendant is' accused of the crime of 
knowingly transacting a portion of the busineas 
of the Chicaffo ft Northwestern Railway 
Company within the State of Iowa, when such 
railway company has no valid pennit to do 
bushiess in toe State of Iowa, as provided In 
chapter 76 of the Laws of the 21st General Ai> 
sembly of raid State of Iowa, and taking eifect 
September 1. 1886. 

"For that the said defendant, on the 6th day 
of October, 1886, at the City of Cedar Rapids^ 
in ttie county and State aforesaid, well know- 
ing the (Chicago A Northwestern Railway 
Company to be a foreign corporation oiganizea 
under the laws of Blinols, and not a corpora- 
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tlon organised under the lawi of Iowa, and 
well kiMwinff that the said Chicago & North- 
western Railway Company was such foreign 
corporation for pecuniary profit other than for 
carding on mercantile or manufacturing busi- 
ness; to wit, for the operating of a line of rail- 
roady and well knowing that said railway com- 
pany has failed, neglected and refused to file 
its ulicles of incorporation with the Secretary 
of State of the State of Iowa, and has neglected 
and refused to request the issuance to such 
Chicago & Northwestern Railway Company 
of a permit to transact business in said State of 
Iowa, and well knowing that said railway com- 
pany has no permit to do business in saia State 
of Iowa, as required by said chapter 76 of the 
Laws of Iowa, paraed "by the 21st General Aa- 
eembly aforesaid, did knowingly act as a looo- 
motiye engineer for the transaction of the busi- 
ness of said Chicago & Northwestern Rail- 
way Company within the State of Iowa, by 
running a locomotiye engine, with a passenger 
train attached thereto, through the Township of 
Rapids, in the coon^ and State aforesaid, con- 
trary to law and the statute in such case made 
and proyided. J. H. Preston. 

*' Subscribed and sworn to by J. H. Preston 
before me, this 5th day of October, A. D. 1886. 

[Notarial 8eal.l E. C. Preston. 

J^otary Public in and for Linn County, lovoaJ* 

Barron, haying been arrested, applied to the 
Supreme Court of the State for a writ othabeoM 
( 190 J corpus, by a petition setting forth yarious facta 
as showing that his imprisonment was illegal, 
and praying that his petition might be tried be- 
fore the supreme ooiiH. The writ was issued, 
a return was made to it by the sheriif , and the 
case was heard upon an agreed statement of 
facts, the only material ones, in the yiew we 
take of the case, being that the Chicago & 
Northwestern RailwayCompany was and isan 
niiDois corporation, operating railroads in Iowa, 
and claiming to do so under the authority of 
statutes of that State, and that Barron, "at the 
time he was -arrested, was in the employment 
of the Chicago & Northwestern Railway Com- 
pany, and engaged as an engineer on a locomo- 
tiye in runnine a passenger train, which was 
made up at Chicago, in the State of Illinois, 
and was destined to Council Bluffs, in Iowa, 
and that said train was canyino^ pas9enfl;ersana 
the United States mails recelyed at different 
points in the State of Illinois, and destined to 
points in the State of Iowa and beyond, and 
also from points in the State of Iowa to other 
points in the same State," and that he was ar- 
rested while he was engaged in controlling the 
engine on the train while it waa running. It 
was admitted that the company had not com- 
plied with the Iowa Statute by taking out the 
required permit 

On the hearing before the state court it was 
urged, among other things, that the Statute of 
Iowa is yoid as an attempt to interfere with the 
Jurisdiction of the federal courts, as established 
by the Constitution of the United States and 
Acts of Congress. The oourt upheld the yalid- 
i^ of the statute. 

The statute manifestly applies to the Chicago 
and Northwestern Railway Company, as an 
Illinois corporation. The first section proyides 
that a foreign corporation, desiring to oontinue 
the transacuon of its business In Iowa, la re- 
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ouired, on and after September 1, 1886, '*to 
nie with the Secretary of State a certified eopv 
of its artidea of incorporation duly attested, 
accompanied by a resolutfon of its board of di- 
rectors or stockholders, authorizing Qtd filing 
thereof, and also authorizing senrice of process 
to be made upon any of its officers or agents In 
this State engaged m transacting its business, 
and requesting the issuance to such corporation 
of a peomit to transact business In this State; 
said application to oontain a stipulation that 
said permit shall be subject to eaeh of the pro- 
yisions of this Act; and thereupon the Secre- 
tary of State shall lasoe to such corporation a 
permit in such form as he may prescribe, for 
the general transaction of the business of such 
corporation; and, upon the receipt of such per- [I9t\ 
mit, such oorporation shall be permitted and 
authorized to conduct and carry on itsbuainesa 
In this State." 

The initial step required is a resolution author- 
izing the fiUng of the copy of the articles of in- 
corporation, and auUiormngseryioe of proceas 
in the manner specified, aiS requesting the is- 
sue of the permit ; the application to be accompa- 
nied by a stipulation that the permit ahall be 
subject to each of the proyislons of the Act 
This proceeding is a unit. The filing of the 
ardd^ of incorporation and the proylalon in 
regard to seryice of process are to be author- 
ized by the same reaction which requests tbv 
issue of the permit; and thiireouest or applica- 
tion is to contain the stipulation aboye men- 
tioned. These yarious things are not separable. 
They are all indissolubly bound up with the 
application for a permit, which is to be subject 
to eyery proyision of the Act The permit can- 
not be issued unless such a stipulation is giyen, 
and the corporation is not to be permitted to 
carry on its business in the State unleas the per- 
mit is issued to it and recelyed by it 

Section 8 of the Act provides uiat if the per- 
mit is issued, and the loreigh corporation, be- 
ing thereafter sued in a court of Iowa» upcm a 
contract made or executed In Iowa, or to be 
performed in Iowa, or for any net or omission, 
public or priyate, arising, originating or hap- 
pening in Iowa, shall remoye the suit from the 
state court Into any federal oourt in Iowa, be- 
cause the corporation is a nonresident of Iowa, 
or a resident of a State other than the State <^ 
the adyerse party, or because of local prejudice 
against the corporation, that fact shall foddt 
the permit and render it yoid, such forfeiture 
to be determined from the record of ^moral, 
and to date from the filing of the application 
on which the remoyal is effected. 

Section 4 imposes a penal^ of $100 a day on 
the corporation for carrying on its business in 
Iowa without haying complied with the stat- 
ute, and haying a yalid p^mlt, and proyides 
that any agent, officer or employee who shall 
knowingly act, or transact such business, for 
the corporation, when it has no yalid permit, 
shall be guil^ of a misdemeanor, and fbresch 
offense wall be fined not to exceed $100, or be 
imprisoned In the county Jail not to exceed 
thirty days, and pay all costs of ptoaecutioD. (It^l 

It 18 apparent ibat the entire pur pose of thfc 
statute la to depriye the foreign ccwporatioD, In 
suits sudi as tnose mentioned in section 8, of 
the right conferred upon h by tiie Constitution 
and laws of tLe United Statea, to remote asott 
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from the state oooit into the federal court, 
either on the ground of diversity of citizenship, 
or of local prejudice. The statute is not sep- 
arable into parts. An affirmatiye provision re- 
quiring the filing by a foreign corporation, with 
ttie Secretary of State, of a copy of its articles 
of incorporation, and of an authority for the 
service of process upon a designated officer or 
agent in the State, might not be an unreason- 
able or objectionable requirement, if standing 
alone; but the manner in which, in this statute, 
the provisions on those subjects are coupled 
with the application for the permit and, with 
the stipulation referred to, shows that the real 
and only object of the statute, and its substan- 
tial provision, is the requirement of the stipula- 
tion not to remove the suit into the federal court. 

In view of these considerations, the case falls 
directly within the decision of this court in 
Hom$ Jnmirance Ch, v. Mone, 87 U. S. 20 Wall. 
445 [22:865]. In that case, whidi was twice 
argued here, a Statute of Wisconsin provided 
thiit it should not be lawful for any foreign fire 
insurance company to transact any business in 
Wisconsin unless it should first appoint an at- 
torney in that Slate, on whom process could be 
served, by filing a written instrument to that 
effect, containing an agreement that the com- 
pany would not remove a suit for trial into the 
federal court. The Home Insurance Company, 
a New York corporation, filed the appointment 
of an agent, containing the followmg clause: 
**And said company agrees that suits com- 
menced in the State Courts of Wisconsin shall 
not be removed by the acts of said company 
into theUnited States CircuitorFederal Courts. ** 
A loss having occurred on a policy issued l^ 
the company, it was sued in a court of the State. 
It filed its petition in proper form for the re- 
moval of the suit into the federal court. The 
state court refused to allow the removal, and, 
after a trial, save a judgment for the plaintiff, 
which was amrmed by the Supreme Court of 
Wisconsin. The company brought the case 
into this court, which held these propositions: 
First, The agreement made by the companv 
was not one whidi would bind it, without rei- 
erence to the statute. Second, The agreement 
acquired no validity from the statute. The gen- 
eral proposition was maintained, that agree- 
ments in advance to oust the courts of Jurisdic- 
tion conferred by law, are illegal and void, and 
that, while the right to remove a suit might be 
waived, or its exercise omitted, in each recur- 
ring case, a party could not bind himself in 
advance, by an agreement which might be spe- 
cifically enforced, thus to forfeit his rights at 
all times and on all occasions, whenever me case 
mi^ht be presented. 

In regard to the second question, the propo- 
sition laid down was that the jurisdiction of 
the federal courts, under article 8, section 2, of 
the Constitution, depends upon and is regulated 
by the laws of the United States; that state leg- 
islation cannot confer jurisdiction upon the fed- 
eral courts, nor limit or restrict the authority 
given to them by Congress in pursuance of the 
Constitution: and that a corporation isadtissen 
of the State by whichit is created, and in which 
its principal place of business is situated, so far 
IKS lis right to sue and be sued in the federal 
courts is concerned, and within the clause of 
the Constitution extending the Jurisdiction of 
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the federal courts to controveni« between cit- 
izens of different States. The condusions of 
the court were summed up thus: 1, The Con* 
Btitution of the United States secures to dti- 
zens of another State than that in which suit is 
brought an absolute right to remove their cases 
into ttie federal court, upon compliance with 
the terms of the removal statute; 2, The Stat- 
ute of Wisconsin is an obstruction to this ri^ht, 
is repugnant to the Constitution of the Umted 
States and the laws made in pursuance thereof, 
and is illegal and void; 8, The agreement of the 
insurance company derives no support ftrom an 
unconstitutional statute, and is void, as it would 
be had no such statute been passed. Forthese 
reasons the Judgment of the Supreme Court of 
Wisconrin was reversed, and it was directed 
that the prayer of the petitioB for removal 
should be granted. r ifl91 

The case oflkwlsY, OontinentaX Inmirana L*»'«'i 
Oo. 94 U. S. 585 (24:148], is reUed on by the 
defendant in error. In that case this court 
said that it had carefully reviewed its dedsion 
in Home Ineuranoe Oo, ▼. Moree, and was satis- 
fied with it In referring to the second condu* 
sion in Insurance Co, v. Moree, above recited; 
namdy, that the Statute of Wisconsin was re- 
pugnant to the Constitution of the United States, 
and was illegal and void, the court said, in 
Ihyle V. Continental Insurance Co,, that it re- 
f eired to that portion of the statute which re- 

auired a stipulation not to transfer causes to 
le courts of the United States. In that case, 
which arose under the same Statute of Wis- 
consin, the fordgn insurance company had 
complied with the statute, and had filed an 
agreement not to remove suits into the federal 
courts, and had received a license to do busi- 
ness in the State. Afterwards, it removed into 
the federal court a suit brought against it in a 
state court of Wisconsin. The state authorities 
threatening to revoke the license, the companv 
filed a bill in the Curcuit Court of the United 
States^ praying for an injunction to restrain the 
revoking of the license. A temporary injunc- 
tion was granted. The defendant demurred to 
the bill, tne demurrer was overruled, a decree 
was entered making the injunction perpetual, 
and the defendant appealed to this court. This 
court reversed the decree and dismissed the bill. 
The point of the decision seems to have been 
that, as the State had granted the license, its 
officers would not be restrained by injunction, 
by a court of the United States, from with- 
drawing it. All that there is in the case be- 
yond tms, and all that is said in the opinion 
which appears to be in conflict with the adjudi- 
cation in Insurance Co, v. Miiree \supra] must 
be re^rded as not in Judgment. 

In both of the cases referred to, the foreign 
corporation had made the agreement not to re- 
move into the federal court suits to be brought 
against it in the state court In the present 
case no such agreement has been made; but 
the locomotive engineer is arrested for acting 
as such in the employment of the corporation, 
because it has refused to stipulate that it will 
not remove into the federal court suits brought 
against it in the state court, as a condition of 
obtaining a permit, and consequently has not [200] 
obtained such permit Its right, equally with 
any individual citizen, to remove into the fed- 
eral court, under the laws of the United States, 
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Budi suits as are mentioned in the third section 
of the Iowa Statute, is too firmly established by 
the decisions of this court to be questioned at 
this day; and the State of Iowa might as well 
pass a statute to deprive an individual citizen of 
another State of his right to remove such suits. 

Ajs the Iowa Statute makes the right to a per- 
mit dependent upon the surrender by the for- 
eign corporation of a privilege secured to it by 
the Constitution and laws of the United States, 
the statute requiring the permit must be held 
to be void. 

ThQ question as to the right of a State to im- 
pose upon a corporation engaged in interstate 
commerce the duty of obtaining a permit from 
the State, as a condition pf its right to carry on 
such commerce, is a question which it is not 
necessary to decide in this case. In all the cases 
in which this court has considered the subject 
of the granting by a State to a foreign corpora- 
tion of its consent to the transaction of busmess 
in the State, it has uniformly asserted that no 
conditions can be imposed by the State which 
are repugnant to the Constitution and laws of 
the United States. Lafayette Ins, Co, v. French, 
59 U. 8. 18 How. 404, 407 [15:451. 452]; Ihieat 
V. Chicago, 77 U. 8. 10 WaU. 410, 415 [19:972, 
978]; Home Ins. Co, v. Morse, 87 U. 8. 2b Wall. 
445, 45.6 [22: 865, 869]; 54 Clair y,Cox, 106 U. 
S. 850. 866 [27: 222, 225]; Phila, Fire Asso. v. 
Ifew York, 119 U. 8. 110, 120 [ante, 842, 845J. 

The judgment of the Supreme Court of Iowa %s 
reversed, cmd the ease is remanded to that court, 
with an instruction to enter a judgment discharg- 
ing the pUUrUiff in error from custody. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Oourt, IT. 8. 



CLEVELAND ROLLING ^OLL COMPA- 
NY, Par. in Err., 

CHARLES D. RHODES and LIZZIE W. 
BRADLEY, Ezrz. of Dayid C. Bbadlbt, 
Deceased. 

(See 8. a Reporter** ed. 266-264.) 

Bale$~-contraei for sale of pig iron to he manu- 
factured— Ume of shipment, qfihe essence of 
the contract— -practice — triat without jury, 

1. Where a merohant a^reea to sell and ship to the 
buyer a certain number of tons of pi]? iron at a 
certain time, both the amount of iron and the time 
of shipment are essential terms of the aipreement. 
Where under such an agreement the seller ships 
part of the iron at the time appointed and the rest 
from time to time afterwards, the buyer is not 
bound to accept any part of the iron so shipped. 

2. In the case presented, it is JitUdi that all the 
pig iron sold and not shipped before the close of 
navigation in 1880, was to be made before the open- 
ing of navigation in 1881; and that the failure of 
the seller to nave a considerable part of remainder 
of the iron ready for shipment at the opening of 
navigation in Iwl justified the buyer in refusing 
to accept any of the iron shipped in 1881. 

8. Where it appears from the facts found by a 
Circuit Ck)urt of the United States, on the trial of a 
cause without a jury, that Its judgment was erro- 
neous, this court may direct such judgment to be 
entered by that oourt as its special findings require. 

[No. 169;] 
Argu^ March 29, 1887. Bedded April 11, 1887, 



IN ERROR to the Circuit Court of the United 
States for the Northern District of lUinoia. 
Opinion below, 17 Fed. Rep. 426. Beversed, 

WO 



Statement by Mr. Justice Qrm,y» 

This was an action l)rou^ht by Rhodes and 
Bradley, oo^irtnen, and citizens of Chicago to 
the State of Illinois, against the Cleveland ItoU- 
ing Mill Company, a corporation of the State 
of Ohio, upon the following agreement in 
writing, signed by both parties: 

^'Thts agreement, made this sixteenth day of 
February, A. D. 1880, bv and between Rhodes 
& Bradley, of Chicago. Ills., and the Cleveland 
Rolling Mill Co., of Cleveland. Ohio, wit- 
nesseth: That said Rhodes & Bradley have sold 
to the said Cleveland Rolling Mill Co. the en- 
tire product of fourteen thousand (14,000) tons 
iron ore, to be manufactured into pig iron with 
charcoal by the Lcland Furnace Co. , of Leland, 
Mich., said furnace to make as nearly all num- 
bers one and two iron as possible, and to be 
shipped in vessel cargoes as rapidly as possible 
to the Cleveland Rollmg Mill Co., at Cleveland, 
Ohio, during the season of navigation of 1880. 
Such portion of* the product of said ores, as is r256i 
made after the close of navigation of 1880, is to ^ ' 
be shipped by vessel to Cleveland on the open- 
ing of navifration of 1881, or as near the open- 
ing as possible; said Cleveland Rolling Mill 
Co. to have the privilege of ordering the iron, 
which may be made too late for shipment by 
lake during the season of 1880, through by rail 
to aeveland during the winter of 1880 and 1881. 
they to pay the additional expense of hauling 
to railroad and freighting through to Cleveland 
by rail, over and above what it would cost 
fihodes & Bradley to ship by lake on the open- 
ing of navigation 1881. 

"Said aeveland Rolling Mill Ca agree to 
receive said iron as rapidly as shipped, and to 
pay forty-five dollars ($45) per ton (2,240 lbs.) 
cash for same delivered on rail or vessel at 
Cleveland, Ohio. The Cleveland Rolling Mill 
Co. are to have the option of taking a portion 
of the iron delivered at Chicago, ills., at the 
same price and on the same terms and condi- 
tions as stated above for delivery in Cleveland, 
said Cleveland Rolling Mill Co. to furnish a 
good and suitable dock at which to unload ves- 
sels, either at Cleveland or Chicago, and to pay 
veraels any demurrage which they may tie 
lustly entitled to by reason of delay m furnish- 
ing a dock at which they can be* discharged. 
"The iron ore to be furnished at the Leland 
Iron Co., out of which said iron is to be manu- 
factured, is as follows: 

"6000 tons Cleveland mine. 
"5000 tons Norway mine. 
"1600 tons Rolling Mill mino. 
"1500 tons Stephenson mine. 

"And whereas. Rhodes & Bradley's '^ntracti 
with said mining companies are to the effect 
that in case of accidents or strikes at said mines, 
resulting in reduced output of ore, said com- 
panies are to have the privilege of reducing the 
amounts due Rhodes & Bradley, as above 
stated, in same proportion as otbier sales, the 
said Cleveland Rolling Mill Co. agree not to 
hold Rhodes A Bradley responsible for deliv- 
ery of pig iron beyond the product of such orei 
as the mining companies deliver them; also, in 
case of accidents or strikes at said Leland fur- 
nace, resulting in the stoppage of said furnace, 
then Rhodes db Bradley aie not to be held r^ 
sponsible for ddi very of pig iron under the oon- 
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tract, beyond the renwxudbility of the Lekmd 
Iron Co. to them under the contract between 
■aid Ldand Iron Co. and Rhodes & Bradley, 
dated January 14, 1880, which contract, as 
well as Rhodes & Bradley's contracts with the 
mining companies, is hereby made a part of 
this agreement." 

Prior to January 14, 1880, the plaintliBb had 
made agreements in writing with the ownen 
of the four mines for the purchase of the 
amounts of ore above mentioned, to be deUv- 
ered by them to the plaintiffs during the season 
ofnavfgationinl880. AndonJanuaiTl4,1880, 
the plaintiffs made an agreement m writing 
with the Leland Iron Company, which was the 
owner and manager of a furnace at Leland m 
the State of Midaigan, by which the plaintiffs 
agreed to sell to that company the same amounts 
of those ores respectivdy, "to be furnished. 
1500 tons in May, 1880, navigation permittinfi^, 
and 2500 tons each month thereafter as nearly 
as may be, and all to be delivered to vessel be- 
fore November 1, 1880, and in suitable quanti- 
ties of each for the mixtures desired by said 
Rhodes & Bradley;" and also agreed "to pur- 
chase the entire product of pig iron of the Le- 
land furnace made from the ores so furnished, 
at the rate of $40 per ton, cash, delivered over 
the rail at Chicago, or $40.25, cash, at Cleve- 
land, at the option of said Rhodes & Bradley, 
they to provide proper docking facilities for 

ftrompt unloading of vessels;" and the Leland 
ron Companv agreed "to manufacture pig 
iron from said ores as nearly as practicable 
of the grades which said Rhodes & Bradley 
shall d^ore, and to ship same in cargo lots as 
rapidly as possible after manufacture during 
season of navigation to said Rhodes & Bradley, 
to Chicago or Cleveland as aforesaid." 

A Jury was duly waived bv stipulation in 
writing, and the case was triea by the court, 
which found specially that all the above con- 
tracts were executed and delivered by the par- 
ties thereto, and further specially found as fol- 
lows: 

" 8. That the plaintiffs, between May 16 and 
October 18, 1880, deliyered to the Leland Iron 
Company, at Leland, Michigan, 14,168 tons of 
iron ore, of which 0980 tons wera from the 
Cleveland mine, 4405 tons were from the Nor- 
way mine, 1478 tons were from the Rolling 
Mifi mine, and 2805 tons were from the Ste- 
phenson mine. 

" 4. That the ores from the Stephenson mine 
and Uie ores from the Norway mme were alike 
in value and quality, and that Stenhenson mine 
ore was equally as good and identical in quality 
and vslue with the ore from the Norway mine. 

"6. That the Leland Iron Company proceed* 
ed, soon after such ores began to aniye at Le- 
land, with proper diligence to manufacture said 
ores into pig firon, and ship the same in cargo 
lots as rapidly as possible after manufacture 
from Leland to Cleveland, Ohio, and there de- 
livered the same to the defendant, and the de- 
fendant accepted and paid for the same; that 
before the close of navigation for the season of 
1880 the Leland Iron Company had so manu- 
factured and delivered to the defendant 8421 
tons of said pig iron; that the defendant made 
no objection to the acceptance of said pig iron 
on said contract between the plaintifb and the 
defendant, on the ground of the quality of said 
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iron, or of nndue delay in the exeeottom oimJd 
contract 

"6. That the navigation between Leland and 
Cleveland and Chicago closed in the fall of 
1880 about November 15; that th^ last cargo of 
iron was shipped from Leland on Novem&r 8. 
and although the Leland Iron Company had 
enough iron manufactured to have furnished 
another cargo of 502 tons by November 15, no 
vessel coula be obtained by which to ship it 
that fall; that after the close of navigation the 
Leland Iron Companv continued the manufact- 
ure of said ore into pig iron without unreason- 
able delay, and that after November 8, 1880, 
and up to and including February 28, 1^, the 
Leland Iron Company had made 2100 tons of 
pig iron from said ore, and by May 7, 1881, had, 
manufactured and on hand ready for shipment, 
about 8506 tons; that on May 7, 1881, the Le- 
land Iron Company resumed the shipment of 
said iron in cargo lots to the defendant at Cleve- 
land, and continued such manufacture and ship- 
ment in cargo lots as rapidly as possible, so 
that the ent&e product of said ore was manu- 
factured and shipped from Leland by and in- 
cluding July 2, 1881; all which cargoes arrived 
at Clevelana in due course, and were there ten- 
dered to the defendant, and the defendant re- 
fused to accept said pig iron or any part thereof 
and refused to pay for the same; that if the 
average daily product of said furnace from No- 
vember 8, 1880, to May 8, 1$81, had been the 
same as the average daily product from May 
18 to November 8, 1880, all said 14,000 tons of 
ore would have been made into pig iron by 
about May 10, 1881; but in fact the furnace was 
shut down for a time, and part of the time the 
blast was checked, for want of a sufficient sup- 
ply of charcoal, so that about 1100 tons of said 
pig iren were made after May 8. 1881. 

"7. That in the latter part of the month of 
February, and again about March 8, 1881, the 
defendant notified the plaintiffs that it would 
not accept, under said contract of Februair 16, 
1880, any iron which was made from saia ore 
after December 81, 1880; and that some time 
during the month of May, 1881, the defendant 
notifiM the plaintifb that it would not accept 
any more iron from the plaJntiffa under said 
contract. 

"8. That the ftdr market price of said pig 
iron in the Cities of Cleveland and Chicago dur- 
ing 1he months of March, April, May, June 
and July, 1881, was |27 per ton; that the total 
amount of iron manufactured from said 14,000 
tons of iron (ore) and shipped by the Leland 
Company to the defendant after tne opening of 
navigation in the spring of 1881 was wJ9 tons; 
and that the difference between the market 
value of $27 per ton and the contract price was 
$18 per ton, making a total difference on 4679 
tons of $82,422." 

The court rendered judgment upon the spe- 
cial findings for the plaintiffs in the sum of 
ft82,422, and costs. 17 Fed. Hep. 436. The 
defendant excepted to the admission of evidence 
at the trial, to the refusal of the court to make 
certain special ihidings requested, and to the 
Judgment for the plaintiffs; imd afterwards sued 
out this writ of error. 

3£e$tr$, William E. Cushiiiif and Oeorg« 
F. EdmandB» for plaintiff in error; 
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A itateineiU descriptive of the •abiect-mat- 
ter, or of some material incident, sucn as the 
time and place of shipment, is ordinarily to be 
regarded as a warranty, in the sense in which 
that term is used in insurance and maritime 
law, that is to say, a condition precedent, upon 
a failure or nonperformance of which the party 
aggrieved may repudiate the whole contract. 

Behn v. BurtuM, 8 B. & 8. 751 ; BatO€i v. 
Shand, 2 App. Cas. 455; Lowber v. Bangs, 69 
U. 8. 2 Wdl. 728 (17: 768); Daviion v. Von 
Lingen, 118 U. 8. 40 (28: 885); Norringtan v. 
Wnghi, 115 U. 8. 188 (29: 866). 

The special findings affirmatively show a 
breach of the condition that the manufacture 
of iron should be completed hj or before the 
opening of navigation in the spring of 1881. 

The Indinss uiow a breach of we condition 
that Uie ore should be made into iron as rapidly 
as possible. 

As to the meaninff of "as rapidly as possible," 
see Bydraulie Engineering do, v. McHalfie, L. 
R 4 Q. B. Div. 670. 

Messrs, Enoch Tott«n and J, M, Flower, 
for defendants in error: 

The general rule with reference to perform- 
ance where anjrthinff has to be done, as goods 
to be manufacturea or delivered, or the like, 
and no time is specified in the contract, is that 
it is the presumption of the law that the thing 
should be done in a reasonable time. What fi 
a reasonable time is a question of law for the 
court, which will take into consideration all 
the faots and circumstances of the case in reach- 
ing a determination; and if a manufacturer 
agrees to make and finish certain goods "as 
soon as possible," this means within a reason- 
able time.due reeard being had to the manufact- 
urer's means, hu engagements and the nature 
of the article. 

2 Pars. Cont 585, 497» 498; illt00od ▼. Bfnory^ 
1 0. B. N. 8. 110. 

8ubstantial performance is all that is required 
to satisfy such a contract 

Swain v. Seamens, 76 U. 8. 9 Wall 268 (19: 
657): Weineeke v. Falk, 61 Wis. 628; Woods v. 
Miller, 65 Iowa, 168. 

Upon the facts disclosed in the record, and 
in view of the authoriUes cited, it seems clear 
to us that Rhodes & Bradlev must be held to 
have complied with all of the material terms 
and condiuoni of the sale contract, and to have 
substantiaUy performed their agreement 

[260] Mr, Juttice 6ray» after stating the case as 
above reported, delivered the opinion of the 
court: 

The original defendant dul v pleaded, and has 
earnestly argued, that the plaintiffs did not per- 
form their contract, in respect either to the nat- 
ure of the thing furnished, or to its quantity, 
or to the time of delivery. The principal ob- 
jections, each of which would require consid- 
eration if the decision of the case depended 
upon it, are as follows: 

As to the nature of the thing: That the 
amounts of ore from each of the four mines 
named, delivered at the furnace and there man- 
ufactured into piff iron, differed from the 
amounts contractea for; the ores from three of 
the mines being respectively 20 tons, 595 tons 
and 22 tons less, and the ore from the fourth 
mine 805 tons more. 



As to the quantity: That the plaintiffs ten- 
dered to the defeuoant the product of 14,168 [261] 
tons of ore. when the contract was for the prod- 
uct of 14,000 tons only. 

As to the time of pexformance: That the pig 
iron was not made and shipped " as rapidly as 
possible;" and especiallv'that so much of it as 
had not been made and shipped before the close 
of navigation in 1880 was not shipped "on the 
opening of navigation of 1881, or as near the 
opening as possible." 

We have not found it necessary to consider 
the objections as to the kind of iron, or how 
far any such objections were waived by the de- 
fendant, or the effect of tendering too much, 
or yet the objections to the competency of evi- 
dence admitted at the trial, or the variance sug- 
gested between the declaration aad the proof, 
because we are of opinion that tbB delay which 
took place in the making and shipment of so 
much of the pig iron as IumI not be^ made and 
shipped before the close of navigiEttion in 1880 
is Uital to the plaintiffs' right to maintain this 
action. 

In a case decided upon much consideration 
at the last term, Uie general rule was stated aa 
follows: " In the contracts of merchants, time 
is of the essence. The time of shipment is the 
usual and convenient means of fixing the 
probable time of arrival, with a view of provid- 
ing funds to i>ay for the goods, or of fulfilling 
contracts with third persons. A statement do- 
scriptive of the sublect-matter. or of some ma- 
terial incident, such as the time or place of 
shipment, is ordinarily to be regarded as a wsr- 
ranty, in Uie sense in which that term is used 
in insurance and maritime law, that is to say, 
a condition precedent, upon the failure or non- 
performance of which the partv affnieved may 
repudiate the whole contract" Junringtonv, 
WrigJU, 115 U. 8. 188, 208 [29: 866, 8681 See 
also FiUeyY, Pope, 115 U. 8. 218 [29: 8^; Pops 
V. Porter, 102 IH. Y. 866; BommeU v. WtngaU, 
108 Mass. 827. 

When a merchant agrees to seU, and to ship 
to the rolling mill of tne buyer, a certain num- 
ber of tons of pig iron at a certain time, both 
the amount of iron and the time of shipmeot 
are essential terms of the agreement; the seller 
does not p^orm his agreement, by ahippinf 
part of that amount at uie time appointed and 
the rest from time to time afterwards; and the [JMS] 
buyer is not bound to accept any part of the 
iron so shipped. 

In the case at bar, the plainUffs were mer- 
chants at Chicago, and the defendant was the 
owner of a rolling mill at Cleveland. By 
the agreement between them, made in Feb- 
ruary, 1880, the plaintiffs sell to the defendant 
** the entire product of fourteen thousand tons 
iron ore, to be manufactured into pig iron with 
charcoal " at a certain furnace, "ana to be ship- 
ped in vessel cargoes as rapidlv as possible " to 
the defendant at Cleveland, " auring the season 
of navigation of 1880," and ' ' such portion of the 
product of said ores as is made after the close 
of navigation of 1880, is to be shipped by ves- 
sel to Cleveland on the opening of navi^on 
of 1881, or as near the opening as possible." 
The plaintiffs thus agree that all of the pif 
iron contracted for. that is not made and shippea 
before the close of navigation in 1880, shall be 
shipped as early in 1881 as navigation shall be 
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open and vessels can be obtained. This implies 
that the whole of the ore shall be made into 
pig iron and ready for shipment as soon as 
navigation opens in 1881. The implication is 
confirmed bv the further stipulation that the de- 
fendant shall have the privilege, upon paying 
the additional expense of transportation by land, 
'* of ordering the iron, which may be made too 
late for shipment by lake during the season of 
18^, through by rafl to Cleveumd during the 
winter of 1880 and 1881." In short, all the 
pig iron, not shipped before the dose of navi- 
gation in 1880, is to be made before the opening 
of navigation in 1861, and to be then shipped as 
soon as vessels can be obtained, unless the de- 
fendant elects to have it previously forwarded by 
land. The fact s, as found b^ the court, bearing 
upon the question of the plam tiffs' performance 
of their agreement in this particular, are as fol- 
lows: The whole amount of piff iron made from 
the 14,000 tons of ore was 8,0i00 tons. Of these 
8«i21 tons were shlpoed in 1880, and accepted 
and paid for by the defendant. At the opening 
of navigation, early in May, 1881, there were 
manufactured and on hand ready for shipment 
only 8,506 tons. The remaining 1,073 tons 
were niade afterwards, and the liuBt cargo was 
not shipped until nearly two months after navi- 
gation opened. 

The general statements in the sixth finding 
that the owner of the furnace, after the close of 
navigation in 1880," continued the manufacture 
of sud ore into pig iron without unreasonable 
delay," and on the ox>ening of navigation in 1881 
resumed the shipment of fit>n to the defendant, 
"and continuea such manufacture and ship- 
ment in cargo lots as rapidly as possible," are 
limited and controlled by the more precise state- 
ments in the same flndmg, that if the average 
daily product of the furnace had been the same 
from the dose of navigation in 1880 to the 
opening of navigation in 1881, as It had 
been during the season of 1880, " all said 14,000 
tons of ore would have been niade Into pig iron 
by about May 10, 1881; but in fact the furnace 
was shut down for a time, and part of the dme 
the blast was checked, for want of a sufficient 
supply of charcoal; so that about 1,100 tons 
of said pig iron were made after May 8, 
1881." 

The failure to have on hand a sufficient 
amount of charcoal to keep the furnace at work 
is not shown to have been due to " accidents or 
strikes, ** which werecontingendes contemplated 
by all parties, and provided for in the contract 
sued on. But it was a state of things of which 
the plaintiffs assumed the risk by undertaking 
that the whole of the or? should be made into 
pig iron ready to be shipped as soon as possible 
after the opening of navLnition in 1^. 

After the contract for 8,000 tons of pig iron 
had been partly performed on both sidesln 1^, 
by the plaintiffs having delivered, and the de- 
fendant's having accepted and paid for, 8,421 
tons of iron, then the thing which, by the terms 
of so much of the contract as was yet unper- 
formed, the plaintiffs agreed to deliver, and tiie 
defendant agreed to take and pay for, was 4,570 
tons of pig iron, made and reaay for shipment 
upon tro opening of navigation in 1881. and 
then shipped as rapidly as possible; and the 
rights and duties of the parties as to the per- 
formance of this part of the contract were the 
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same as if it had been the whole ecnUnct be* 
tween them. 

The true construction of the contract being 
that that amount of iron shaU be veady to be 
shipped and be actuaUy shipped as soon as navi- 
gation permits, " that is part of the description 
of the subiect-matt^r of what is sold;" and 
" the plainuff who sues upon that contract has 
not launched his case until he has shown that 
he has tendered the thing whidi has been con- 
tracted for; and if he is unable to show that, 
he cannot claim any damfl«es for the nonful- 
fillment of the contract LmL Cairns, in 
Bcnoes v. Shand, 2 App. Gas. 456, 468; Ndrriruh 
Urn V. WHght, 115 U. 8, 188, 209 [29: 866, 8701. 

The necessary conclusion is that the defend- 
ant was Justified in refusing to accept any of 
the iron shipped in 1881; and whether the no- 
tice, previously riven by the defendant to the 
pkdntiffs, that ft would not accept under the 
contract any iron made after December 81, 
1880, might have been treated by Uie plaintiffs 
as a renunciation and a breach of the contract, 
need not be considered, because the plaintifls 
did not act upon it as such. Dingley v. OUr, 
117 U. 8. 490. 608 [29: 984, 988]. 

It conclusivdy appearing, upon yie facta 
found by the court bdow, that the orisinal 
plahitiffs cannot maintain their action, it u or- 
dered, in accordance with the precedents of 
F(nt SoottY. Btekman, 112 17. 8. 150 [2S: 6861, 
and Aaen v. 8t. Louii Bank, 120 U. 8. 20 
[ante, 578], that the 

Judgment he retened, andihe eaee remanded 
to the Oireuit (hurt, with dtreeOani to enter 
Jttdgmentfor the original dtfendant. 

True copy. Test: 

James H. MoKemiey, CBsfk, Sup. Ooort* XJJB» 



TOWN OF BLOOMFIBLD, Pff. in Brr., 

e. 

CHARTER OAK NATIONAL BANK OF 
HARTFORD, OONNEOTIOUT. 

(See 8. a Beporter*S ed* 1&-188J 

OonneeHeut tovme-^'powera of town meetings^ 
notice or waTning~-ratifioaUow-HUtion on 
notes executed hy treaturer^-want of auQwr^ 
itf/'-evidenee—esioppel. 

L Towns in Oonneotloat have those powers only 
which have been expressly oonferred on them by 
statute, or which are neoesnry for oonduottnff 
msnicipal oflaiis. 

a. A town cannot make a oonlraot, or anthoriae 
any officer or agent to make one in Its behalf , exoept 
by a vote In a town meeting dvuy notflked or 
warned by a notice specifying the object of Hie 
meeting: neither can It ratify an unantooriaed act 
of an offlcer or agent at such meeting* except by a 
vote passed pursuant to a p revio u s notice. 

a In an action on notes execnted by the tieas- 
urer of the defendant Town, it Is held; that certain 
evidence tending to show that the Town had made 
its treasurer its general agent in fact to borrow 
money, and had tSt its town meetings and by Its af- 
firmative action treated him as autborlied to bor- 
row money for the Town, is not proof of original 
authority, or of subsequent ratiiication, or of es- 
toppel, to bind the Town. 

L The vote passed at the annual meeting of the 
Town, porporting to authorise the town treasurer 
to borrow money for Its use, was Invalid for want 
of evidence that it was specified in the warning of 
the meeting^-the statement in the record of the 
meeting that it was ^* legally warned ** not showing 
for what purpose it was warned. 

[No. 119.] 
Argued Jan. 6, 6,1887. Decided AffiH, 1887. 
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IN ERROR to the Circuit Ck)art of the United 
States for the District of Connecticut. Be- 
ipened. 

Statement of the case by Mr. JusUee Gray: 
liz-«j rpijig ac^Qu ^3g brought June 5, 1880, by a 

national bank against the Town of Bloomfield 
in the State of ConnectictiC, upon three prom- 
issory notes, dated June 20, June 21, and July 
1, 1879, and payable three months after date, 
for the aggregate sum of $19,488.80, and all 
alike in form, the first being as follows: 

"Hartford, June 20. 1879. $5500. 

Three months after date The Town of Bloom- 
field promise to pay to the order of S. J. Mills 
fifty-five hundred dollars at Charter Oak Na- 
tional Bank. Value received. 

"S. J. HiUiB. Treasurer." 

The answer denied Uiat the defendant made 
the notes, or that Mills, as its treasurer, had 
authoritv to make them in its behalf. 

A trial by jury was had, resulting in a ver- 
dict for the plaintiff in the f uU amount of the 
notes and interest; and a bill of exceptions was 
tendered by the defendant and allowed by the 
court, 00 much of which as is material to be 
stated was as follows: 

The ']|2pwn of Bloomfield was incorporated 
in the usual manner of Connecticut towns, by 
a resolve of the Legislature of Connecticut, in 
May, 1885, by which' the inhabitants of the 
(IMJ Town and their successors forever residing 
therein " shaU have and enjoy all the powers, 
privileges and immunities which are enjoyed 
by other towns in this State." 

It was admitted that Mills was elected treas- 
urer of the Town on October 5, 1868, and was 
re-elected annually and acted as treasurer un- 
til Julv 16, 1879, when he resigned; and that 
he made and si^ed the notes m suit, and in- 
dorsed them to the plaintiff. 

The defendant objected to the admission of 
the notes in evidence, because the plaintiff had 
sho^^ no authority from the defendant to 
Mills to borrow money or execute notes. But 
the court, against the aefendant's objection and 
exception, admitted the notes, " subject to the 
duty of the plaintiff to prove such authority." 

llie plaintiff then offered in evidence a copy, 
certified by the town derk February 16, 1877, 
of the record of this vote of the Town: 

'* At an annual town meeting, legally warned 
and held at the usual plfu^, October 6. 1868; 
8. J. Mills, moderator; u. W. Rowley, assist- 
ant town derk; Voted, that hereafter the town 
treasurer be authorizea and empowered to bor- 
row money for the use of the Town." 

The defendant objected to the admission of 
this vote, because the plaintiff ottered no evi- 
dence that the warning of that meeting sped- 
fied any such object as was contained in the 
vote. It was admitted that the wamine had 
not been recorded by the town derk, and was 
not on file in his office. 

The court overruled the objection, and ad- 
mitted the vote in evidence, "not as showing a 
legal or valid vote of the Town, but subject to 
the duty on the part of the plaintiff to prove 
that the Town at its meetinn, by its afiSrma- 
tive acts and conduct, had assented to and 
treated as authoritative the power of the treas- 
urer under said vote to borrow money for the 
use of said Town; or for the purpose of estab- 



lishing that by the course of conduct of \ht 
Town In its town meeting it had practically es- 
tablished the authority of the treasurer under 
said vote; and of establishing an estoppel in 
pais against the power of the Town to treat as 
mvalid a vote the validity of which had been 
affirmatively declared by its acts, if it should [124] 
appear that the defendant had intentionally 
caused the plaintiff to believe in a state of facts 
which it now claims not to exist, and induced 
it to act on such belief." To this ruling the 
defendant excepted. 

The plaintiff thereupon, "for the purpose of 
proving that the Town had made the said Mills 
Its general agent in fact to borrow money, and 
had at its town meetings, and by its affirmative 
acts in said meetings, treated the treasurer as 
authorized under said vote to borrow money 
for the Town," offered the following evidence: 

1. Forty four notes, for the aemgate sum 
of more than $64,000, made by Mills as treas- 
urer in behalf of the Town to sundry persons, 
other than the plaintiff, and mostiy citizens of 
Bloomfield, between the times of the passu <;c 
of that vote and of his resignation, all of which 
bore indorsements of payments of interest, and 
had been paid and taken up. 

2. Copies of the annual printed reports made 
by the selectmen of the Town, together with 
the treasurer's annual reports, to the annual 
town meetings from 1869 to 1878 inclusive; and 
the records of the town meetings, showing the 
action of the Town thereon. 

The reports of those officers in 1869 showed 
sums paid for "interest on town notes" to sun 
dry individuals named, $1507, and to two of 
them for "town notes taken up," $1646.58; 
"indebtedness of Town by notes, $27,100; '* 
and "amount received on town notes, $6559. 88. " 
The reports in the subsequent years showed 
similar items, varying in amount, and the *' in- 
debtedness of the Town by notes" gradually 
increasing to $48,416.28. It was admitted that 
the sums paid for interest included the pay- 
ments of interest on the fortv-four notes afore- 
said. 

The records of the town meetingb showed 
that at an adjournment of the annual meeting 
of 1868 it was "Voted, that the sdectmen be 
directed to have the report of itemaof aocount 
printed yearly, 600 copies;" that at tiie annual 
meeting in 1869, the reports of the sdectmen 
and treasurer were **read and accepted;" that 
in 1870, "the reports of selectmen and town 
treasurer, being in printed form, were not called 
for;" and that there was no record of any ac- ..^|. 
tion of the Town at the subsequent meetiuBi i*^* 
with reference to such reports, ^ut it waa ad- 
mitted that the printed reports were in fact 
distributed to aJl who attended those meetings. 

8. A vote of the Town, passed at a special 
meeting, duly warned, ana held May 29, 1880, 
authorizing uie sdectmen to make and deliver 
notes in the name and behalf of the Town to 
take up and caned " certain memoranda of in- 
debtedness, signed by the selectmen or other 
officers of aaicf Town, and all bearing date July 
1, 1879," for money lent to the Town and un- 
IMud. Also, evidence that, in pursuance of this 
vote, the selectmen took up twenty notes, some 
signed by Mills as treasurer, and others both 
by him as treasurer and by the sdectmen. 
amounting in all to $45,184, and given by him 
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in their p r aw n ce on Jnly 1, 1879, to Tarlans 
persons, in renewal of or sabstitution for notes 
which he had prerloosly given to them; and 
that those notes were afterwards taken up and 
paid by the selectmen. 

The defendant obiected to all this evidence 
as irrelevant and immaterial; but the court 
admitted it, for the reasons above stated, and 
the defendant excepted to its admission. 

The bill of exceptions proceeded as follows: 

"The plaintifTs account with Mills as such 
treasurer commenced in March, 1871 , and con- 
tinued until July, 1879. The first note which 
he procured to be discounted as such treasurer 
was discounted on March 24, 1871, and there- 
after he continuously obtained discounts and 
renewals of old notes until the date of the last 
note, when the three notes in suit were out- 
•tandin;^. The aggregate of hi^ account was 
over $250,000. 

*' In this account, he deposited moneys, of 
the Town, and, without the knowledge of the 
plaintiff, small amounts of his own, and checked 
out from said account, both for the use ctf the 
Town and, without the knowledge of the 
plaintiff, small amounts for himself. 

** The plaintiff offered evidence and attempt- 
ed CO trace ^>ach note in suit, so as to show that 
nearly the whole amount of the proceeds of 
[IM] ^^ Ti^oteB went to the use of the Town, and 
'that nearly all of the checks drawn against said 
proceeds were given to inhabitants of the Town 
in payment of town orders given by the select- 
man. But no evidence was offered to show 
that the Town, in its town meeting assembled, 
knew that Mills kept his bank account with 
the plaintiff, or that he was borrowing the 
money represented by these notes, or those of 
which these were renewals, of the plaintiff. 

** The plaintiff disclaimed any advantage by 
virtue of being indorsee of the notes rather than 
payee, and dia not claim that it stood on that 
n6count in any other relation to the defendant 
than if it had oeen the payee. 

"The plaintiff also offered evidence which 
the defendant claimed showed that at the time 
when the plaintiff first obtained a copy of said 
vote of October 5, 1868, from the town clerk 
of said Town; viz., on February 22. 1877, all 
the moneys represented by the notes in suit had 
been advancea to said Mills, treasurer, except 
the sum ol $1 ,000, and the notes in suit, except 
BO far as said $1,500 was concerned, were re- 
newals of notes made before said date, and be- 
fore the plaintiff knew of said vote from the 
record itself. The plahitlff denied the validity 
of said claim. 

*' It sufilciently appeared from the evidence 
in the case that the plaintiff supposed or thought 
that Mills was authorized to borrow money for 
the use of the Town and give its notes therefor, 
from the commencemeLt of the account of the 
plaintiff with MiUs as such treasurer. 

"There was no other evidence in regard to 
any affirmative acts of the Town in its town 
meetings assembled, which would constitute an 
agency in Mills, or raise an estoppel against the 
Town, other than those which are hereinbefore 
contained; and this comprised all the evidence 
in the case in regard to estoppel, ratification, 
or agency, the court having confined the plaint- 
iff in its testimony to acts of the Town in town 
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meetings, and ezdaded any aeti or knowled^ 
of the setoctmen.** 

The plaintiff thereapon rested its case: and 
the defendant asain objected to the admission 
in evidence of the notes sued on, and the vote 
of October, 1868, on the grounds above stated; 
also on the grounds " that no sufficient evidence 
had been offered to prove a ratification by the 
Town of the said vote, or to establish any es- 
toppel against the Town which would prevent 
it from setting up the invalidity of said vote, 
or in connection with said vote to prove a gen- 
eral authority given by the Town to Mllfi to 
borrow money for the Town and give notea 
therefor, sufficient to make the Town liable on 
the notes In question;" "that the Town, as a 
municipal corporation, had no inherent power 
to borrow money or give notes therefor, nor 
had any special authority therefw been proved; 
tliat even if it had such power. It could only 
exercise It by a vote specif ying objects for bOT- 
rowing money, which were within the duties of 
the Town to perform, and limiting the amount 
so to be borrowed; and that even if the Town 
liad such power, it could not delegate to its 
treasurer power to borrow money, unlimited 
either in object or in amount; " " that by proper 
construction of said vote, it did not authorize 
any person who might thereafter be treasurer 
to Dorrow anv sum of money which he micht 
think fit, and n^e the Town liable there^r, 
and did not authorize Mills to borrow the money 
and ^ve the notes in question;" and "that 
even if the Town had ^ven authority to Mills 
to borrow, it had not given him power to give 
negotiable promissory notes like those in suit 
for the money so borrowed." 

But the court overruled the oblections, and 
admitted the notes and the vote In evidence; 
and to this ruling the defendant excepted. 

The defendant then introduced evidence tend- 
ing to show that the warning of the town meet- 
ing of October 5, 1868, did not. In fact, contain 
any notice that the matter of authorizing the 
treasurer to borrow money would come before 
the meeting; and also evidence tending to show 
that Mills, during all the time from 1869 to 
1879, was lar^ly in default to the Town, hav- 
ing embezzled largo sums of money beloneine 
to the Town, in Edition to the sums obtained 
by him from the plaintiff, and that the moneys 
obtained by him from the plaintiff were not 
used to pay debts of the Town, or, if so used 
in part, only to pay debts for the payment of 
which the Town had furnished him sufficient 
money, which he had embezzled as aforesaid, 
and so were in fact obtained and used by him 
for his own purposes, to cover such embezzle- 
ment 

The defendant also put in sundry votes 
passed by the Town in 1862, 1863 and 1864, au- 
thorizing the selectmen to borrow money to 
pay bounties to soldiers, and to give orders on 
the town treasurer or notes of the Town there- 
for, which votes had been ratified and con- 
firmed by the Legislature of Connecticut be- 
fore the town meeting of October 5, 1868, as 
well as evidence tiiat at the meeting of May 29, 
1^0. and before the passing of the vote above 
mentioned, one of the selectmen read to the 
meeting a list of the notes signed by Mills as 
treasurer, dther alone or with other officers of 
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the Town, which contained no notes given hj 
Mills to the plaintiff. 

fief ore the charge to the Jtuy, the defendant 
renewed its objections by regaests for instmc- 
tioQS, which the court ref ua^ to give. 

The court instructed the Juij that in the ab- 
sence of all testimony there was no presump- 
tion that the wamin|[ of the town meeting of 
October 6, 1868, specified the subject of giving 
authority to borrow money; and that the vote 
of that meetifui:. "standing alone, did not give 
general authority to borrow money and to act 
as general agent in that regard;" but submitted 
the evidence in the case to the jury as sufficient 
to authorize them to find that the defendant, by 
continuous and affirmative action and conduct 
in its town meetings, knowing that its treasurer 
had generally and freely borrowed money and 
riven notes under that vote, had made him in 
fact its general agent for that purpose, had held 
him out to the plaintiff as such, and had rati- 
fied his acts, and was estopped to deny their 
validity. 

The defendant excepted to the refusal to iur 
struct as requested, and to the instructions 
given, and sued out this writ of error. 

Mes8r», C. E. PerUiis and A, F. EgglaUm, 
for plaintiff in error: 

It has always been held bv the courts of 
Connectiout that votes on subjects not men- 
tioned in the warning were absolutely void, 
and not admissible in evidence; and, moreover, 
that before any vote of a town meeting would 
be received in evidence, the person presenting 
it must show affirmatively tnat the warning 
did in fact contain such a notice as authorized 
such vote to be passed. It was a condition 
precedent to the power of the meeting to pass 
the vote; and without it a vote of any town 
meeting on a subject not specified in the warn- 
ing, however regularly called or met for the 
consideration of other matters, was no more 
than a vote of so many men met for a clam bake. 

Hayden t. Noya, 5 Conn. 891; WiUard v. 
Kiaingtoarth, 8 Conn. 247; Baldtnn v. Iforth 
Brwnfard, 82 Conn. 54; State t Taff, 87 Conn. 
899. 

There was no estoppel upon the Town 
which would prevent it from denying the au- 
thority of Mills. 

The most essential element of estoppel is 
that a person has acted upon his knowledge of 
the words or acts of another, in reliance upon 
their truth; and so here to make ^e acts of 
the subsequent town meetings an estoppel, it 
is necessary that the Bank should have Known 
of them, and acted in reliance upon them, in 
loaning the money in question. 

Bank v. Shailar, 20 Conn. 2L 

A municipal organization cannot be estopped 
from setting up a fundamental want of power 
to do an act. 

Marsh v. Fulton Co. 77 U. 8. 10 WaU. 688 
(19: 1042); Parkertburg ▼. Brown, 106 U. S. 
601 (27: 244). 

A person dealing with such a body is bound 
to know its powers, and to learn whether the 
necessary conditions precedent to authorize its 
acts have been performed. 

8cot!iU v. Thayer, 105 U. 8. 151 (26; 97^; 
Hannibal t. Fauntleroy, 105 U. S. 418 (26: 
1105). 
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Ratification requires a knowledge of the acts 
done which are to be ratified. 

Benneeke t. Im. Oo. 105 T7. S. 860 (26z 992). 

A town, by its acts, coonot ratify and confirm 
a vote whidi was utterly void for want of no- 
tice in the warning of the meeting when it was 
passed. 

American Tube Works v. Boston Machine Co. 
189 Mass. 6, 11 : Scovill v. Tliayer, supra ; 
Field, in Marsh v. Fulton Co, 77 U. 8. 10 WaU. 
678 (19: 1040); Daviess Co. v. Dickinson, 117 
U. S. 665 (29: 1030); Hayes v. HoUy Springs, 
114 U. 8. 126 (29: 83); Norton v. SheU>y &. 
118 U. 8. 451 {ante, 178). 

" Towns, like other corporations, can exer- 
cise no powers except such «s are expressly 
granted to them, or such as are necessary to 
enable them to discharge their duties and cany 
into effect the objects and purposes of their 2t^ 
ation." 

Booth V Woodbury, 82 Conn. 118; JV<rw Lon 
don V. Brainard, 22 Conn. 552; Uigley > 
Bunee, 10 Conn. 442; Hayden v. Noyes, 5 (Jon* 
891; StaU v. Fyler, 48 Conn. 158. 

Mr. Alvan P. Hyde» for defendant L" 
error: 

The vote having been spread on the publin 
records of the Town and suffered to remaiL 
and the plaintiff having acted on the faith of 
its being a valid vote, the burden of proof 
rested on the defendants to show that the vuia 
was invalid under the warning. 

In Hayden v. Noye^, 5 Conn. 89t, no questio- 
as to the burden of proof arose. The warn in; 
was in evidence,and its construction only before 
the court; while in our case, the plaintiff bav 
ing acted on the faith of the validity of the vot» 
which the Town had caused to be spread upo^ 
its public records. It would seem that if th* 
Town would repudiate the vote it should furnish 
the evidence, which was entirely in its control 
of its invalidity. 

Brunswick v. McEean, 4 Greenl. 508. 

Protection ought to be given to a party who 
has contracted with and advanced nis mone? 
to the town on the faith of its own records. 

ia)ea V. New York db N. K R. R. Co. » 
Conn. 556. 

The vote spread on the records was not only 
prima facie evidence of the authority of Milif 
to act, but conclusive evidence in favor of the 
plaintiffs, who acted on the faith of its being • 
valid vote. 

N. H. M. dsW. R R Oo. T. Chatham, 4i 
Conn. 465. 



Mr. Justice Grav'» after stating the case m 
above reported, delivered the opinion of th» 
court: 

We have not found it necessary to conii'*^ 
how far a town in Connecticut has the iw»vpr 
to give promissory notes, because in our opinion 
the evidence in this case is incompetent to prove 
that this Town ever authorized its treasurer to 
make the notes in suit, or did any act whirV 
made them binding on the Town. 

Towns in Connecticut, as in the other New 
England States, differ from trading companies, 
and even from municipal corporations else* 
where. They are territorial corporations, into 
which the State is divided by the Legislstore, 
frcm time to time, at its discretion, for politic 
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purposM ftDd the convenient administration 
of goyemment; they bave those powers only, 
which have been expressly conferred upon them 
by statute, or which are necessary for conduct- 
ing municipal affairs; and all the inhabitants of 
a town are members of the ^uati corporation. 
1 Swiff s System, 116, 117; Qranbyy. Th%mton, 
28 Conn. 416; Wdmter ▼. ffannntan, 82 Conn. 
181; Dill. Mun. Corp. §§ 28-80. 

In Connecticut, as in Massachusetts and 
Maine, by common law or immemorial usage, 
the property of any inhabitant may be taken on 
execution upon a judgment against the town. 
AUcatery. WoodSmdae,^ Conn. 228,228; M^ 
Laud T. BtOni, 10 Conn. 890; Beardtiey t. BnUth^ 
16 Conn. 868; 6 Dane, Abr. 168; dum t. Mer* 
Hmaek Bank, 19 Pick. 664, 669; QatkiU t. 
Dudley, 6 Met. 546; Adami t. Witeamt Bank, 
1 Greenl. 861; Femald t. Lewi$^ 6 Qreenl. 264. 
See also Hofiein* v. Blmore, 49 7t. 176; Rev. 
Stat N. H. 1878, chap. 289, g a 

A town cannot make a contract, or authorize 
any officer or agent to make one in its behalf, 
except by vote m a town meeting duW notified 
or warned; and the notice or warning must 
npecify the matter to be acted on, in order that 
all the inhabitants (whose property will be sub- 
lect to be taken on execution to satisfy the ob- 
bgationa ol the town) may Imow in advance 
what business is to be transacted at the meet- 
ing. If the subject of the vote is not specified 
in the notice or warning, the vote has no legal 
effect, and binds neither the town nor the In- 
habitants. No one can rely upon a vote as giv- 
[180] ing him any riffhts against the town, witmmt 
proving a sufocient notice or warning of the 
meeting at which the vote was passeoL Bey- 
noldi V. Ifew Salem, 6 Met 840; BUmghion 
School Diet. V. Atherton, 12 Met 106; Moor v. 
iir<nq/2«{d, 4 Greenl. 44: DDL Mun. Corp. §§266- 
268. 

Upon this point the statutes and decisions of 
Connecticut are perfectly dear. 

The statutes require the annual town meet- 
ings to be held in October, November or De- 
cember, and permit special meetings to be con- 
vened when the selec^en dean it necessary, or 
on the application of twenty inhabitants quaU- 
fied to vote in town meetings; and provide for 
notifying or warning both annual and specifd 
meetings as follows: "When town meetings 
are to be held, a noUfication, either written or 
printed, specifying the objects for which they 
are to be held, signed l^ the selectmen, or a ma- 
jority of them, set upon the siffn post or si^ 
posts in the towns, at least five oays indusivdy 
before the meeting is to be hdd, shall be sum- 
dent notice to the inhabitants to attend such 
meeting." Rev. Stat 1866, tit 7, ge 18, 21; 
1821, tft 108, § 2. Thev also provide that "The 
warning of every meetmg of any borough, dty , 
ecclesiastical sodetv, school sodety, school dis- 
trict, or other public community, shall specify 
the objects for which such meeting is V> l>e 
held." Rev. Stat 1866, tit 7. § 282. 

Whenever a town meeting is warned agree- 
ably to the provision above quoted, the statutes, 
with a view to preserving the best evidence of 
the contents of the notice or warning, make it 
the duty of the selectmen to cause a copy or 
dupUcaie thereof to be left with the town clerk 
before the meeting, and the duty of the derk 
to record it Rev. Stat. 1866, title 7, § 19. But 
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these duties are imposed on the sdectmen and 
the derk as public officers, not as agents of 
the town. They are not made duties of the in- 
habitants of the town in their corporate capa- 
dty, but official duties of those cWged with 
their performance. The neglect of the officers 
to file or to record a sufficient notice of a town 
meeting is theirs only, and not the neglect of 
the town. So far as the town is concerned, the 
utmost dfect of an omission to record the no- 
tice is to authorize its contents to be i>royed by 
oUier evidence. Bruntmck Firet Parieh v. ifo- 
f eon, 4 Qreenl. 608. 

The annual dection of town offlcsn, or any 
other act which the statutes require to be done 
l^ the inhabitants at each annual meeting, 
might perhaps be sufficiently proved hj the 
record of what was done at the meeting, without 
proving a special notice of it in the warning. 
Thayer v. SUame, 1 Pick. 109; OUmore v. Uolt, 
4 Pick. 258. But, with those exceptions, such 
a notice is a necessary prerequisite to the valid- 
ity of any act of the town, dther at the an* 
nual meedng or at a special meeting. 

The statutes, for instance, provide that "The 
inhabitants of the respective towns, in legal 
meetings assembled, shall havepower^' to make 
certain by-laws for the welfare of the towns. 
Rev. Stat 1866, tit 7, § 81; 1821, tit 108, § 6. 
But it has always been held that no by-law, 
though passed at an annual meeting, is valid, 
without a prevk>us notice thereof in the warn- 
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the leading case, dedded in 1824, of Hay- 
den V. Noyee, 5 Conn. 891, where the annual 
meeting oi a town was warned to choose town 
officers, "and to do any other business then 
thought proper by said meeting," the supreme 
court of errors decided that by-laws jMissed at 
that meeting, to regulate the shell fishery of 
the town, were void; and OhitfJuMUeHoames, 
delivering Judgment, said: 

" By the act concerning towns, the mode of 
warning town meetings is spedally prescribed. 
There is to be a notification in wnnng, 'sped- 
fying the objects for which they are to oe held,' 
signed by the selectmen, and set upon the pub- 
lic siffn post or poets in the town, at least five 
days before the meeting. A meetii^ not warned 
agreeably to the mode dedgnated is no legal 
congregation of the town; and its acts in that 
capacity are void. If the object be to regulate 
the dam and oyster fisheries, that object must 
be specified in the warning, in an intdligible 
manner. A notification to assemble a town 
meeting for a lawful purpose, duly specified, 
and to do other town bunneee, is, except a? to the 
specification, as entirely exceptionable as if the 
town were warned to meet and do any busl- 
they should think proper. It is the pur- 



pose of the law, not to prescribe a frivolous 
form, but to give substantial Information. If 
the object of the meeting is specified, it will 
present a motive to the inhabitants to be pres- 
ent, and they will leave business, even if tt be 
presdng, provided they feel an interest in the 
subject to be determined. On the other hand, 
if tne subject is unimportant, and any of the 
inhabitants should feel no concern in the re- 
sult, they may with safety pursue their ordi- 
nary business; and this certainly is matter of 
convenience." "The warning, in the case be- 
fore us, ndther conforms to the words nor 
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spirit of the law, and, if sanctioDed, would re- 
peal tlie statute." 5 Conn. 895, 896. 

In a similar case in 1880, that decision was 
followed, and it was adjudged, reversing the 
ludgment of a lower court, that it was incum- 
Lent on the part^ offering the vote of the town 
in evidence, and seeking to avail himself of it, 
to prove ttat the meeting was duly warned, 
although the vote purported on its face to have 
been passed by the town *'in legal meeting 
assembled;" and the court said: "The borough 
and the town are, confessedly, inferior corpo- 
rations. They act not bv any inherent right of 
legislation, like the Legislature of the State; but 
their authority is delegated; and their powers, 
therefore, must be strictly pursued. WiMn 
Ihe limits of their charter, their acts are valid; 
without it, Uiey are void. It having been es- 
tablished, in the case of Bayden v. Iwya, above 
cited, that to render an act of a town, precisely 
of this diaracter, valid, it must appear that the 
meeting of the town had been specially warned 
fbr that purpose; and this not appearing on the 
doings OT the town, in this case, nor from any 
proof aliunde to establish the fact, the Judg- 
ment is erroneous. Perhaps it should appear 
on the face of the proceedings; but, at least, he 
who seeks to enforce the act should prove such 
warning to have been given." Willard v. Kill- 
ingwardi, 8 Corm. ^7, 254. 

There is nothing hi the later decisions of 
that court, which tends to shake the rules thus 
established. 

In BroteneU v. Pdlmer, 22 Conn. 107, the 
vote of the town, which was presumed to be 
valid, without proof of the warning, was a vote 
passed at an annual meeting twenty-five vears 
before, accepting a discontinuance in due form, 
by the selectmen, of an ancient highway which 
was proved to have been disus^ ever since 
some time before that vote, and which there 
was strong ground therefore for presuming to 
have been discontinued. See Avery v. Stewart, 
1 Cush. 496; Fletcher v. Fuller, 120 U. S. 584 
[ante, 7591. In the case of a recent vote, the 
rule 1r otherwise. For instance, in State y, 
Taff, 87 Conn. 892, a vote of a town, fifteen 
years before, accepting the laying out of a high- 
way by the selectmen, was held msufficient for 
want of any proof of the warning; and the 
highway was established upon the independent 
ground of dedication. 

In IsbellY. New York dK H. J?. R. 25 Conn. 
556, the town clerk's record of the meeting at 
which the by-law in question was passed re- 
cited that the meeting was 'iegally warned and 
held for the purpose of making a by-law" upon 
the particular subject; and me case was tnus 
reconciled with that of Willard y. Eillingworth, 
above cited. The record made by the clerk in 
the performance of his legal duty was suffi- 
cient, and perhaps conclusive, evidence of the 
fact recorded. Thayer y. Steams, 1 Pick. 109. 

In Society for Savinffi v. New London, 29 
Conn. 174, the sufficiency of the warning was 
not questioned. 

In Baldwin v. North Branford, 82 Conn. 47, 
a vote passed upon an insufficient warning, 
and therefore invalid, was upheld because It 
had been ratified by tlie town at a subsequent 
meeting duly warned and held under a con- 
firmatory Act of the Leffislature. 

The two remaining Connecticut cases, cited 
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at the bar, were suits to compel towns to guar- 
anty the bonds of a railroad corporation, in 
accordance with votes passed under authority 
conferred by statute. 

In the one, the vote was passed at a meeting 
duly warned and held; and the decision was that 
the vote as recorded by the town, taken in con- 
nection with the warning, which was also ro> 
corded, appeared to have been takeb by ballot, 
as required by law, and that (he town was x\%^ 
estopped to show, by an amendment of the i^^**l 
record, made after the railroad corporation and 
its contractors had acted upon the vote for three 
years, that the vote was not so taken. New 
Haven, M. d W. R, R, Co. v. Chatham, 42 Conn. 
465. The case is an exceptional one, depend 
ing on its peculiar drcumstannes. DiU. Mun. 
Corp, § 164, note. 

But in the other case, in which the warning, 
as recorded, showed that it had been posted leas 
than tiie requisite number of days before the 
meeting at whidi the town voted to guaranty 
I he bonds on certain conditions, it was adjudged 
that the vote was invalid; and that the town 
was not estopped to prove the defect in the 
warning, ana the consequent invalidity of the 
vote by a recital in the record that the vote was 
passed at a meeting '^legall^ warned and held,** 
or by subsequent proceedings, after the rail- 
road corporation had substantially complied 
with those conditions, by which the town, un- 
der a warning to determine what disposition 
should be made of the bonds of the nulroad 
corporation held by the town, and to pay inter- 
est on its bonds, and to take such action as to 
secure the completion of the railroad, voted to 
let the conditions of the former vote remain as 
they were. The court said: "The assembled 
voters are without power to act for or bind the 
town, unless they have been called together in 
the statutory way and at the statutory time;" 
and also, after observing that "every voter who 
read the call" for the second meeting "might 
safely absent himself from the meeting in the 
certainty that under the call it could not im- 
pose the burden of a guaranty upon the town," 
added, "We cannot order the town to guaran- 
ty any bonds, unless it is made clear that at a 
lawful meeting, so called as to give the voters 
full knowledge of its purpose, thejr have as- 
sumed the burden; it is not to be placed upon 
them by inference." Brooklyn Trust Co. v. 
Hebron, 51 Conn. 22, 29, 80. 

It follows that the vote passed at the annual 
meeting of the Town of Bloomfield in 1868, 
purporting to authorize the town treasurer to 
borrow money for the use of the Town, was in- 
valid, for want of any evidence that the subject 
was specified in the warning. The statement 
in the record of the meeting, that it was "legal [ 135 j 
ly warned," shows only that it had been duly 
warned for some purjioses, not for what pur- 
poses. 

The circuit court ruled that this vote did not 
of itself authorize the treasurer to borrow 
money; but submitted the vote, with the other 
evidence in the case, to the Jury, as sufficient to 
authorize them to find either that the Town 
had made him its general agent to borrow 
money, or that it had ratified nis acts, or that 
it was estopped to den^ their validity. 

That evioence consisted only: 1. Of fonj- 
four notes made by the treasurer to sundry io- 
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diyiduah after the panage of that Tote; 2. Of 
the reports made in print oy the selectmen and 
treasurer to the annual meetings of the Town 
from 1868 to 1878 inclusiTe, showing yarious 
sums received or paid "on town notes," and a 
sraduallj increasing ' 'indebtedness of the Town 
bj notes;" and the records of those meetings, 
showing that in 1869 such reports *'were read 
and accepted," and that in after years no action 
on them was.ti^en by the Town; 8. Of a vote 
passed 1^ the Town in 1880, authorizing the 
selectmen to make notes in behalf of the Town 
to take up and cancel certain memoranda of 
indebtedness, made by officers of the Town, 
dated July 1, 1879, for money lent to the Town 
by Tarious persons; and the acts of the select- 
men pursuant to that vote. 

Any ratification of an act preTiously unau- 
thorized must, in order to bind the principal, be 
with full knowledge of all the material facts. 
Owingi v. HuU, 84 U. S. 9 Pet 607 [9.2461; 
Benneeke t. Inturanee Ch„ 105 U. 8. 865 [26: 
990]. And no estoppel in pais can be created, 
except by conduct which the person setting up 
the estoppel has the right to rely upon, and 
does in fact rely and act upon. Biirgesi ▼. 
Seligman, 107 U. 8. 20 [27:869]; SeoniU ▼. 
Thayer, 106 U. 8. 148 [26:968]; Brant ▼. F*r- 
ffinia C. d I. Co. 98 U. 8. 826 [28: 927]. 

The vote of those who attena a town meet- 
ing being of no validity against the town or its 
inhabitants, unless the object of the vote is set 
forth in the notice or warning of the meeting, 
the town can no more ratify an act afterwards, 
than authorize it beforehand, except by vote 
passed pursuant to a previous notice specifyinff 
the ohject. Without the indispensable prerequf 
site of such a notice, those present at a town 
meeting have no greater power to bind the 
town indirectiy by ratification or estoppel than 
they have to bmd it directiy by an original vote. 
Marsh v. Fulton Co, 77 U. 8. 10 Wall. 676 
[19:1040]; Datiess County y. Dickinson, 117 U. 
8. 667 [29:1026]; Norton v. Shelby County, 118 
U. 8. 425 [ante, 178]; Pratt v. Swanton, 16 
Vt 147; Lander v. Smithfidd JSc/tool Diet. 83 
Me, 289; Ameriean Tube Works v. Boston Ma- 
efiine Co. 139 Mass. 6. 

By the 8tatutes of CouDecticut, it is made 
the duty of the selectmen to superintend the 
concerns of the town, to adjust and settie all 
claims against it, and to draw orders on the 
treasurer for their pavment; to keep a true and 
regular account of all the expenditures of the 
town, and to exhibit the same at the annual 
meeting; and it is the duty of the treasurer to 
receive all the money belonging to the town for 
taxes, fines, forfeitures, debts or otherwise, and 
to make an annual statement of the receipts 
of mouev into the treasury, and the expendi- 
tures, which shall be adjusted by the selectmen, 
and laid before the town at the annual meeting. 
Rev. Stat. 1866, tit. 7, §§ 45, 67; 1821, tit 108, 
g 8, tit 106, § 20. But neither the selectmen 
nor the treasurer have any general power to 
make contracts, to borrow money, or to incur 
jew debts, in behalf of the town, except for 
particular objects having no relation to this 
case. Sharon v. Salisbitry, 29 Conn. 113; 
LaddY. Franklin, 87 Conn. 68; GoffY, Beho- 
both, 12 Met 26. 

The reports made bv the selectmen and the 
treasurer to the annual meetings, in perform- 
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ance of the duties Imposed upon those officers 
by statute, were not, unless expressly approved 
or acted on by the Town at a meetii^ duly held 
upon sufficient warning, evidence to charge the 
Town with liability for debts which those offi- 
cers had no authority to contract. The only 
reports of the selectmen and treasurer upon 
wnidi the Town took any action were those of 
1869. The acceptance by the Town of those 
reports might be a ratification of the debts and 
payments uerein stated, but could have no fur- 
ther effect Burlington v. Hew Haoeu d if. 
Co, 26 Conn. 61; Senoit T. Conway, 10 Allen, 
628; Dickinson v. Conway, 12 Allen, 487; Ar^ 
Ungton v. Pierce, 122 Mass. 270; Bean v. Eyds 
Park, 148 Mass 245. In Kinsley v. Norris, 60 ._ ^__ 
N. H. 181, cited for the plaintiff, the town, un- [*»'• J 
der an appropriate article in the warrant, had 
voted not only to accept the report of the do- 
ings of an agent, but also to give him additional 
powers. 

There is nothing in the case at bar which 
tends to show that any of the promissory notes 
to individuals, offered in evidence, or of the 
notes mcDtioned in the annual reports of the 
sdectmen and treasuner accepted by the Town 
in 1869, or in the vote of the Town in 1880, 
were held by the plaintiff. The bill of excep- 
tions explicitiy states that no evidence was 
offered tnat the Town in town meeting assem- 
bled knew that its treasurer kept his bank ac- 
count with the plaintiff, or was borrowing of 
the plaintiff the money represented by the notes 
in suit, or by notes of which these were renew- 
als; and also states that the plaintiff disclaimed 
aoy advantage by virtue of being the indorsee, 
instead of bdng the payee, of the notes in suit 

The bill of exceptions does state that it ap- 
peared by the evidence that the plaintiff, from 
the begbining of its account with MiUs as 
treasurer, "supposed or thought that Mills was 
authorized to borrow money for the use of the 
Town and give its notes therefor." But it con- 
tains nothing tending to show that the suppo- 
sition was based upon anything but false rep- 
resentations of the treasurer, which would not 
bind the Town. Bailroad Bank v. LoweUj. 109 
Mass. 214; Aga/wam Nat. Bank v. South 
Hadley, 128 Mass. 608. Nor was there any evi- 
dence that the plaintiff, at the time of lending 
money to the treasurer, knew of any acts of the 
Town or of the selectmen since the vote of 1868; 
and the vote of 1880, and the acts of the select- 
men under it, took place after the notes in 
suit had been made and delivered to the plaint- 
iff, and therefore could not have influenced it 
in taking them. 

Upon the whole case, there was no proof of 
original authority, or of subsequent ratification, 
or of estoppel, to bind the defendant Town; 
none of original authority, for want of any vote 
passed pursuant to due notice in the warning; 
none of ratification, for the same reason, as well 
as because it was not shown that the acts proved 
were done with intent to ratify the acts of the 
treasurer in issuing the notes sued on, or with 
knowledge of all the material facts attending [138] 
their issue: none of estoppel because there was 
no evidence of any acts of the Town, which 
the plaintiff had a le/a^ right to rely upon, or 
did in fact rely upoo, in taking these notes. 
The jury having been instructed otherwise, the 
judgment must be rtwrsed, and the ease re- 
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matided t9 the Circuit Churt, with directUmi to 
Mt atide the verdict and to order a new trial. 
Trueoopy. Test: 

Jamei H. MoKenney, Clerk, Sup. Court, U. & 



WILLIAM H. FI8HBR bt au, Ftffk in 

Err,, 

EZRA EEL8EY akd HENRY A. LAN- 
MAN, Exre. of William Eblsst, De- 
ceased, BT AL. 

(See S. C Beporter*8 ed. 88&-887«) 

IAab%lity of innkeepere for torn of merchandiee 
for $ale or eample belonging to muet^Mie- 
eouri Aet-^tricUtf conetruedr^wntten notice. 

L If a iruest appUee for a room In an Inn for a 

Surpoee of bu«ine8B distlnot from his accommoda-. 
ion as a eruest, the partioular reeponslbiUty of the 
Innkeeper does not extend to goods lost or stolen 
from that roouL 

2. Under the Missouri Act of April 1, 1872, an inn- 
keeper in that State is not liable for the loss of any 
merchandise for sale or sample belonflrlnfp to a 
iruest, unless the sniest shall have given written no- 
ttoe of havinir such merchandise tot sale or sample 
in his pooKssion after entering the inn, or unless 
such loss shall be caused by fire intentionally pro- 
duced by the innkeeper or nis servantSi or by the 
theft of himself or seryants. Bzpress knowledge 
that a guest has such merchandise in his possession 
is not sufficient to charge the Innkeeper, in the ab- 
tenoe of the written notice required i^ the statute. 

[No. 178J 

Argued and euhmitted March SO, 1S87. Decided 

April ii, 1897. 

F ERROR to the Circuit Court of the United 
States for the Eastern District of Missouri. 
Ocdnion below, 16 Fed. Rep. 71. Affirmed. 

The history and facts of the case appear in 
the opinion of the court 

Mr. Cheeter H. Rrum, for plaintiffs in error: 

Prevailing authorities make innkeepers in- 
surers of the property committed to their care» 
against an3rthing but the act of God, or the 
public enemy, or the neglect or fraud ol the 
owner of the property. 

Such being the state of the law, in the ab- 
sence of the statute upon which they rely, the 
record clearly establishes a liability on the part 
of the defendants in error. 

No objection to the reception of the goods 
having been made by the proprieton, U is not 
material whether the goods lost were baggage, 
within the legal meaning of the term, or 
whether they were only merchandise. By suf- 
fering them to remain m the hotel, after knowl- 
edge of their nature, the proprietor comes with- 
in the rule of Hannibal JELJELy. Swift, 79 XT. 
8. 12 WaU. 262 (20: 428). 

Had there be^ no statute coyerlng the case 
it would have been allowed to go to the Juiy. 

There is nothing in the situation under the 
statute which renders inapplicable general doc> 
trines with reference to waiver. 

Had the statute defined the meaning of the 
term "bageage," and provided that an inn- 
keeper should not be liable for loss of property 
other than such baggage, surely an innkeeper, 
who knowingly received a guest with property 

980 



other than baggage, woukl be liable for its lost, 
unless within common-law excepticMis. 

Hannibal R, R v. Swift, supra. 

The statute is to be construed wi th reference 
to the intention of the Legislature. The object 
of the statute is merely to five notice to an inn- 
keeper as to the nature of the property. Whero 
he has personal knowledge the purpose erf the 
statute IS satisfied. 

Purvis V. Coleman, 21 N. Y. llj. 

A party may waive a right created in his 
favor by statute. 

Messrs. John W. Noble, H. Orrick and 
W. H. PhilUpsy for defendants in error: 

The statute was express, demanding written 
notice; each par^ acted ou knowledge of this 
statute; and until the plain tifif moved, by giv- 
ii^ statutory notice, the conduct of the defend- 
ants could not be said to be inconsistent with 
their right to notice. It may be likened to the 
conduct of one reiving on a verbal contract for 
the sale of land. No equity arises upon it A 
complainant has no reason to rely upon it. 

Dunphy v. Byan. 116 U. S. 491 (29:708); 
Browne, Stat. Frauds, 4th ed. ^ 115, a. 

The statute requires the written notice after 
entering the inn, without qualification, before 
the party shall be able to establish such a rela- 
tion to the proprietors as will put the merchan- 
dise for sale or sample at the innkeeper's risk, 
because it also enacts that the innkeeper shall 
not be compelled to receive sudi ^est. 

The rule IS a reasonable one. It was in sup- 
port of the rule laid down by many authorities. 
Some of these had held that an innkeeper 
diould be liable only for articles of weanng 
apparel, and for personal use and convenience, 
such as travelers ordinarily carry with them. 

ones y. Faunilerou, 18 Md. 126; PetUgrtw 
V. J9^mtim, 11 Md. 484; Trieber-v. Burrotcs,21 
Md. 180; Sassen v. Clark, 87 Ga. 242; JaUe v. 
Cardinal, 85 Wis. 118. 

Others had held that if a guest take a room 
for business, distinct from his accommodation 
as a ffuest, the special responsibility did not 
extend to goods lost or stolen from that room. 

Burgess Y, Clements^ Maule & S. 806; Fam- 
worthY. Faekwood, 1 Holt, If. P. 209; A C. 1 
Starkie, ilT. P. 249; Carter y. Hobbs, 12 IDch.57; 
Jalie v. Cardinal, 85 Wis. 118; Myers y. Cot- 
triU, 5 Biss. 465. 

The right given to the innkeeper to refuse 
to receiye the guest, if he gave the notice upon 
entering the imi, was itseu destractiye of the 
old rule as held by the stricter authorities; for 
the obligation of the innkeeper to respond for 
any intuy to or loss of the guest* s property 
depended upon the obligation to recetve him. 

Mower v. Feihers, 61 N. Y. 84; IngalUbes v. 
Fiwd. 88 N. Y. 577. 

Mr. Justice HarUui delivered the opbioa 
of the court: 

By the General Statutes of Missouri, of 1805, 
chapter 99, it was provided that- 
Sec 1. "No innkeeper in this State, who sbsO 
constantly have in hb inn an iron safe, in good 
order, and suitable for the safe custody of 
money. Jewelry, and articles of gold and alfer 
manufacture, and of the like, and who shall 
keep a copy of this chapter printed by itself, l**^i 
in large, plain English type, and framed, con* 
stantly uid conspicuously suspended in the 
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office, bar room, saloon, reading, sitting, and 
oarlor room of his inn, and also a copy printed 
by itself in ordinary size plain Engfish type 
posted upon the inside of tne entrance door of 
every public sleeping room of his inn, shall be 
liable lor the loss of any soch articles afore- 
said snJDFered by any guest, unless such guest 
shall have first offered to deliver such property 
lost by him to such innkeeper for custoay in 
such iron safe, and such innkeeper shall have 
refused or omitted to take it and deposit it in 
such safe for its custody, and to give such 
guest a receipt therefor. 

Sec. 2. " No innkeeper in this State shall be 
liable for the loss of anv baggage or other prop 
erty of a guest caused by fire not intentionally 

Eroduoed DT the innkeeper or his servants; but 
mkeepers shall be liable for the losses of their 
guests caused bv the theft or negligence of the 
uinkeeper, or of his servants, anvtning herein 
to the contrary notwithstandioff.'^ 

The last section was amended by an Act ap- 
proved April 1, 1872, so as to read: "No inn- 
Keeper in this State shall be liable for the loss 
of any baggage or other property of a zaeat 
caused by fire not intentionally producra l^ 
the innkeeper or his servants; nor shall he be 
liable for the loss of any merchandise for sale 
or sample belonging to a guest, unless the guest 
sbfdl have given written notice of having such 
merchandise for sale or sample in his posses- 
sion after entering the inn; nor shall the inn- 
keeper be compelled to receive such guest with 
merchandise for sale or sample. But innkeep- 
ers shall be liable for the losses of their guests 
caused by the theft of such innkeeper, or his 
servants, anything herein to the contrary not- 
withstanding." 

William M. Fisher, having in his possession, 
as a traveling salesman for the firm of which 
he was a member, certain goods, consisting 
mainly of gold chains, chain trimmings, ana 
necklaces, was received, with his goods, into 
the Planters' House, in St. Louis— a public inn 
kept by the defendants in enor— and was sup- 
plied, at his own request, with a room in which 
such articles could be exhibited to customers. 
(386 J Durinff his occupancy of the room for that pur- 
pose, 912,686.82 in value of the articles were, 
without his knowledge, taken and carried away, 
so that they could not be recovered. It does 
not appear that the loss was attributable to the 
neglect either of Fisher or of the innkeepers. 
Although the nature of his business was well 
known to the defendants, and they were aware 
that the articles in question were brought into 
the hotel to be exhibited for sale, in a room to 
be occupied for that purpose, written notice 
was not served upon them that Fisher had 
'* such merchandise for sale or sample in his 
possession after entering the inn.'^ In this 
action, brought to recover the value of the 
goods stolen or lost, the court held that such a 
notice was required, by the Statutes of Mis- 
souri, in order to fix liability upon the inn- 
keeper. The jury having been so instructed, 
there was a verdict and Judgment for the de- 
fendants. 

Although Fisher was received by the defend- 
ants into their hotel, as a guest, with knowl- 
edge that his trunks contained articles having 
no connection witli his comfort or convenience 
as a mere traveler or wayfarer, but which, at 
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his request, were to be placed on exhibition or 
for sale, in a room assigned to him for that 
purpose, they would not, under the doctrines 
of the common law, be held to the same degree 
of care and responsibility, in respect to the 
safety of such articles, as is required in refer- 
ence to baggage or other personal property car- 
ried by travelers. He was entitled, as a trav- 
eler, to a room for lodfl;ing; but he could not, 
of right, demand to be supplied with apart- 
ments in which to conduct nis business as a 
salesman or merchant The defendants, being 
the owners or managers of the hotel, were at 
liberty to permit the use by Fisher of one of 
their rooms for such business purposes; but 
they would not, for that reason and without 
other circumstances, be held to have had his 
goods in their custody, or to have undertaken 
to well and safely keep them as constituting 
part of the property which he had with him in 
his capacity as guest. Kent says that '* If a 
guest applies for a room in an mn, for a pur- 
pose of business distinct from his accommoda- 
tion as a guest, the particular responsibility 
does not extend to goods lost or stolen from 
that room." 2 Kent, 596. See also Myen v. 
(httriU, 5 Biss, 470, Drummond, J.; Story, 
Bailm. g 476; Burgeat v. OUmenii, 4 Maule A S. 
806; Hedfield, Carriers A Baflees, 448; Addison, 
Law Oont. 6th ed. 860. 

Such, we think, was the state of the law in 
Missouri prior to the passage of the Abt of 1872. 
That Act presoibes the conditions npon which 
an innkeeper in that State may be made liable 
for the loss of merchandise belonging to a 

fuest, and brought into the hotel only to be ex- 
ibited or sold. In view of the large and con- 
stantly increasing business transacted by trav- 
eling salesmen, the Legislature of Missouri 
Meemed it lust to all concerned that their rela- 
tions witih Innkeepers, in respect to goods car- 
ried by them, should be clearly defined and not 
left to depend upon mere inference or usage. 
The statute makes the innkeeper responsible, in 
everj event, for the loss of baggage or other 
pimwity of the guest by fire intentionally pro- 
duced uy the innkeeper or his servants, or by 
the theft of himself or servants. But since the 
innkeeper is not ordinarily bound to the same 
care for the safety of goods, in the possession 
of a guest for the purpose merely of being ex- 
hibit^ or sold, as for articles carried by the 
latter for his comfort or convenience as a trav- 
eler, the statute changed the rule so as to make 
his responsibility the same in both cases; pro- 
vided, in the former case, the person received 
as a ^est gives written notloe that he has mer- 
chanaise for sale or sample in his possession in 
Uie hotel; leaving the mnkeeper, upon such 
notice, to elect whether he will permit the guest 
to remain in the hotel with such nvsrchandise 
for tale or sample. Notice in this form, when 
the guest is permitted to remain in the hotel 
with merchandise in his possession "for sale or 
sample," is made by the statute evidence that 
the innkeeper has assumed responsibility for 
the safety of such merchandise, to the full ex- 
tent that he is bound by the settled principles 
of law for the safety of the baggage or other 
articles brought by guests into the hotels. 

It is sugg^ted Uiat the purpose of the Act of 
1872 was to protect innkeepers; and, therefore, 
actual knowledge that a guest has in his posses- 
Mi 
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M-au BuPBXMX Comr ov thb Uhited Stath. 

ikm mefchmndlBe (otmIs, or, at leai 
■eat of ttw InnkeepCT lo tbe guwt 
room in hii botel for bucIi purpose 
deemed BufSdent to futea npon thi 
n^ondUlltf for tlie aafet? of mtcl 
diM. It «eenw to tu tbmt the Matut 
for the benefit of traveling lalesinei 
as It may. as the law In Kgard to t 
of an Innkeeper ia one of^extremi 
■hould not be held to anv rcspon^bi 
that arising from the relation of inc 
guest, unless, at least, Lhe drcumatj 
Uiat be diziiDctlv agreed to assume 
tiooal responsibility. There ia no 
this case that the defendants made 
agnement of that charaorer. Nor t 
agreement be Implied merely itom 
a^e on the part of the Innkeeper I 
has in hia ponseoolon in the hotel, fo: 
or aale. merchandise for the safe 
vUcb lie Is not onilnarily reaponsi 
knowledge implies notUng more ui 
of the Innkeeper th an h la assent to tl 
rooms for purposes of tbat kind. 

If , as to suoi mercbandlBe. it la i 
hold the innlceeper to the strict I 
posed at the common law, in reaped 
gage or other pereonol proper^ of i 
■tatute indicatea the mode In which 
tion must be manifesied. The guet 
notice of such intention. And as t] 
expreaalj required lo be In writlnj 
form of nodce can be deemed a 
with the statute. ForUr t. OOfcw, i 
With the reoMUUvbldi indnced the 
to preacrtbe a written notice, in ordei 
the Innkeeper responsibility for th 
merehandise earned by traveling ai 
Bale or MOiple, we have nothing to d 
of Uissouil la BO written, and it is o 
(rive it effect according lo the fair i 
UQ words employed. 

It results tbat the court below dl< 
tefuBtng Ibe instruction asked by Ih 
but correctly hdd that the abacuoe 
ten notice required by lhe AM of IS 
lo their right lo rscorer. 

Tthbdodt. TbaI: 
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lands to the Great Kanawha River, or an j other 
navigable stream in the vallej of the Kanawha 
River and its branches, or to connect with any 
other raihroad or improvement which Is now 
or may hereafter be authorized by the Btate of 
Virginia in the said valley of the Kanawha 
and its branches; and to enable the said com- 
pany to carry out the provisions in this sec- 
tion contained, they are hereby invested wiUi 
all the rights, powera, and privileges, and sub- 
jected to all the Ihnitations ana restrictions, 
contained in ian Act entitled 'An Act Prescrib- 
ing Certain General Regulations for the Incor- 
poration of Railroad Companies/ passed March 
11, 1887, so far as the same an applicable to 
and not inconsisteni with the provisions of this 
Act" 

By the second section of the charter the com- 
pany was authorized to poichase and hold lands, 
[908] Dot exceeding 10,000 acres at any one time, in 
the said Counties of Kanawha and Boone, or in 
any new counties that had been or might there- 
after be formed and created out of parts of said 
counties. 

In pursuance of the authority given by its 
charter the Winifrede Mining and Manufact- 
uring Company of Virginia, on the 8th of Jan- 
uary, 1858, acquired by deed a title in fee simple 
to a tract of land containing about 10,000 acres. 
John McConihay owned land between this tract 
and thd Kanawha River. For the purpose of 
acquiring a ri^ht of way for a rallr^, and a 
depot on the banks of the Kanawha River, in 
oraer to transport its coal, the Winifrede Com- 
pany, by judicial proceedings, appropriated a 
tract through the lands of McConmay, being a 
narrow strip four or fivemOes long, oonnectmg 
its tract of coal land with the bank of the river. 
That strip, appropriated in that way and for 
that purpose, is the subject of the controversy 
in this suit A demurrer interposed by the de- 
fendants was overruled, and the case was heard 
finally upon bOI, answer, replication and proofs. 
A decree was renderea In favor of the com- 
plainant, from which the defendants prosecute 
the present appeaL 

The first error assigned is that the case is not 
one of equitable Jurisdiction, it being contended 
that the complainant below had a compete and 
adequate remedy at law. The bUl soffldently 
alleges that the complainant is in possession of 
the premises in controversy, and in this respect 
is supported by the proofs. The prayer of the 
bill IS that the defendants may be required to 
assert and declare the rights and title claimed 
by them in and to the premises, and that in the 
meantime they may be enjoined '* from inter- 
fering with or hinaering or obstructing your 
orator, his agents or employ^, in any manner 
in the use and enjoyment of said way and depot 
until the further order of said court," and for 
general relief. The contention of the appel- 
lants, however, is, that by the Statute of West 
Virginia the complainant might have main- 
roAAi ^^^^ ^^ action of ejectment Reference is 
£ZOo J iQude in support of this contention td the West 
Virginia Code of 1868, chapter 90, to show that 
an action of ejectment in that State will lie 
against one claiming title to or interest in land, 
although not In possession. Admitting this to 
be so. It, nevertheless, cannot have the effect to 
oust the Jurisdiction in equity of the courts of 
the United States as previously established. 
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That Jurisdiction, as has often been decided. Is 
vested as a part of the Judicial power of the 
United States in its courts by the Constitution 
and Acts of Congress in execution thereof. 
Without the assent of Congress that lurisdlction 
cannot be impaired or diminished by the stat- 
utes of the several States regulating the prac- 
tice of their own courts. Bills quia timet, 
such as the present, belong to the ancient luris- 
dlction In equity; and no change in state legis- 
lation giving, in like cases, a remedy by action 
at law, can of itself, curtail the Jurisdiction in 
equi^ of the courts of the United States. The 
aaequate remedy at law, which is the test of 
eouitaUa Jurisdiction in these courts, is that 
which existed when the Judiciary Act of 1780 
was adopted, unless subsequently changed by 
Act of Con^^ress. 

The next assignment ci error is that the proof 
fails to sustain the title set up bv the appellee. 
That title is based upon two^dldal sales. The 
first of these was a sale to Henry A. Cram, in 
a proceeding commenced in 1860 by the Bank 
of Virginia and other Judgment creditors 
against the Winifrede Mining and Manufact- 
imng Company, the object of which was to 
marsnal the assets of that corporation and apply 
them to the payment of its debts. A decree 
was rendered therein on January 26, 1861, ascer- 
taining the debts of the company and their pri- 
ority as liens, and ordering a sale of its prop- 
erty for their satisfaction. That decree directed 
the sale of " that ten thousand acre tract of 
land belonging to the Winifrede Mining and 
Manufacturing Company, fully set out and de- 
scribed in the bil! and exhibits and other pro- 
ceedings in this cause, and lying on Kanawha 
and Coal Riven and on Field^i Creek, in the 
Counties of Kanawha and Boone, together with 
all improvements thereon used in tne mining, 
transporting, and shipping of coal, including 
railroad iron, picks, shovels, cars, engines, and 
whatever other tools and implements there may 
be upon the property belonging to said com- 
pany." The sale to Cram was duly confirmed 
by the court, and a deed conveying the prop- 
erty made to him by the commissioner. Sub- 
sequently, in 1878, Henry A. Cram, the pur- 
chaser, filed his bill in equity against Edward 
A. BIbby and others, in which he alleged that 
the purohase made by him at the sale under the 
decree in favor of the Bank of Virginia was 
made In trust on behalf of himself and others. 
The object and prayer of his bill were that the 
trusts arising out of the agreements set forth 
therein, in pursuance of which the purdiase 
was made, might be administered ana carried 
out under the direction of the court, and an ao- 
count taken of the expenditures of the oom- 

Slalnant, Uie property sold, and the proceeds 
Ivlded among the parties in Interest. Br an 
amendment, ttie Winifrede Mining and Manu- 
facturing Company was made a partv to the bill ; 
and In a secona amendment It was alleged that at 
the sale made under the decree in the Bank of 
Virginia case, the railroad track and roadbed 
leading from the Kanawha River to the ten 
thousand acre tract, some five miles long, more 
or less, was sold and should have been conveyed 
hv the commissioner in his deed to the com- 
plainant, but by mistake was left out and not 
embraced In the conveyance. The complain- 
ant, therefore, prayed Uiat the Winlfnde IGn- 



[207 



201-810 



SuFBEMB Court of tiib Unttbd 8tatb8. 



Oct. Tbim, 



[2081 



1209] 



log aod Manafoctariiig Company, and all iMir- 
tiee named as defendants in the original bill, 
be made defendanta to tbe amended bill; and 
tbat the court would treat the roadway as a 
l>art of the property embraced in tbe deed to 
the complainant; aoding that it was a coal prop- 
erty, that the road and roadbed and rails cost 
some $800,000, and that the property was ral- 
ueless without this roadway, and the court was 
asked to sell the property, indudinfl; the road- 
way, as an entir^. To this amended bill an 
answer was filed in the name and on behalf of 
the Winif rede liining and Manufacturing Com- 
pany, admitting the allegations of the bill and 
amendments to be true, and particularly that 
the property, including the roadbed and the 
ten thousana acre tract and rails, was sold as an 
entirety, and as such purchased by Cram, and 
should haye been induded in the deed from the 
com missioner to him as purchaser. In this suit 
a final decree was passea ordering a sale of the 

Sroperty as prayed for and described. It was 
eckrea in that decree that "The legal title to 
the tract of 10,180 acres of land, more or less, 
situated on Field's Creek and Big Coal River. 
West Vhrginia. and in the bill and amended 
bills more particularly described, together with 
the roadbed and right of way from the same to 
the Kanawha Riyer, induding the front prop- 
erty," was yested in the complainant, Henry iu 
Cram, and the property as thus described was 
ordered to be sold. At this sale Theodore 
Wright, the appellee, became the purchaser 
for the sum ot $120,000. This sale was con- 
firmed by the court and a deed ordered to be 
made, upon payment of the purchase money. 

The objection of the appellants, that these 
proceedings do not yest in Theodore Wright, 
the appellee, the title which was in the Wini- 
f rede Mining and Manufacturing Company to 
the premises in dispute, cannot oe sustained. 
It cojidd ayail the appellants as a defense only 
by showing that the legal title was still out- 
standing in the Winifrede Mininff and Manu- 
facturing Company, and that as between that 
company and Wright the latter was wrongfully 
in possession; but that question has already 
been adjudged as between the Winifrede Mhi- 
inff and Manufacturing Company and Cram, to 
whose title Wrif ht succeeds by the decree of 
the Kanawha Cumdt Court, as against which 
that company can no longer assert any title, 
either at law or in equity, to the property hi 
controyersy. Wright is now yested by yirtue 
of that decree with whateyer title tlie Wini- 
frede Mininff and Manufacturing Company had 
to the premlBes, ascompletdy as if that title had 
been oonvmd to him by the company by a 
deed under its corporate seal It is said, how- 
eyer, bythe appeUants, that the decree ren- 
dered in the mm in which Cram was a com- 
plainant was coUusiye and fraudulent, because 
It appears upon the face of the record that the 
Winifrede Mininff and Manufactiving Com- 
pany appeared witnout process and answered, 
but not under its corporate seal, by the same 
oounsd who represented Cram. This, howeyer, 
is not proof of fraud, but only of a consent to 
do what it appears to haye been perfectly 
proper to do; that is, to make good an imper- 
fect conyeyance. Were it otherwise the im- 
puted fraud is not one of which the appellants 
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are the proper par^ to complain, being 
strangers to the transaction. 

The third assignment of error is that, before 
the decree in the Cram suit, the title onsinally 
acquired by the Winifrede Minine and Manu- 
facturing Company had failed and ceased, and 
by force of the statute under which it was ac- 
quired had reyerted to the appellants as heirs at 
law and assigns of John McK[)onihay. It will 
be rememb^ed that the charter ox the Wini- 
frede Mining and Manufacturing Company, 
having authorized it to construct a railroad 
from Its lands to the Great Kanawha River, 
for that purpose invested the company with sA 
the rights, power8,and privileges, and subjected 
it to all the limitations and restrictions con- 
tained in the Act entitled "An Act Prescribing 
Certain General Regulations for the Incorpora- 
tion of Railroad Companies," passed March 11, 
1887, '*so far as the same are applicable to and 
not inconslBtent with the provisions of this 
Act." 

The Act of March 11, 1887, thus referred to, 
contained provisions in reference to the orgnni- 
zation of railroad companies generally, defining 
the powers of directors, conferring power to 
condenm land for right of way and depot pur- 
poses, and providing for the assessment of dam- 
ages therefor. In prescribing the mode in 
which the freeholders appointed to ascertain 
the damages payable to the proprietor/ of tbe 
lands, by reason of the condemnation thereof 
for the use of the company, should act, it de- 
dares that "Thqr shall consider the proprietor 
of the land as bdng the owner of the whole 
fee simple interest therein, they shall take into 
consideration the quanUtv ana quality of the 
land to be condenmed, the addiaonal fencing 
whidi will be reauired thereby, and all other 
inconveniences wnich will result to the pro- 
prietor from the condemnation thereof; and 
shall combine therewith a Just regard to the ad- 
vantages which the owner of the land will de- 
rive from the construction of the railroad for 
the use of which his land is condemned; iVo- 
9id^, That hot less than the actual value of 
the land,, without reference to the location and 
construction of the road, shall be g^ven l^ tha [21ii 
eoDunissioners." 

It alBopos^ided for rendering Judgment in 
favor of tne proprietor for the amount of the 
damages awarded to him, and said: "And 
when such Judgment shall be satisfied by ths 
payment of the money into court or otherwise, 
the title of the land for which such damages 
were assessed shall be vested in the company, in 
the same manner as if the proprietor bad sold 
and conveyed it to them." 

The 20th section of the Act is as follows: 
"The works of the company shall be executed 
with diligence; and if they oe not commenced 
within two years after the passage of the Act of 
incoiporation, and finished within the period 
which may be therehi prescribed* and in esse 
the company at any time after the said road is 
completed shall abandon the same, or cease to 
use and keep it in proper repair, so thatitshsU 
£sil to afford the intended accommodation to 
the public, for three soocessive years, then and 
in that case also their charter shall be annulled 
as to the company, and the State of Virginia 
may take possession of the said railroad and 
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world, and the title thereto shall be yetted in 
the sttd State so loog as it shall maintain the 
•ame In the state and manner required by said 
charter; otherwise, the lands over whidi the 
said road shall pass shall revert to and be Tested 
in the person or persons from whom thej were 
taken by concession or iDoniaition as aforesaid, 
or their heirs or assigns.'^ 

The 86th section of the same Act providea 
that "Any part of any charter or Act of incor- 
poration rranted ameaUy to the provisions of 
this Act snail be subject to be a)tered,amended» 
or modifl^ by any fntore Legislature as to them 
shall seem proper; except so much thereof as 
prescribes the rate of compensation or tolls for 
transportation: PrcMad, That the rights of 
property acquired under this Act, or any other 
Act adopting the provisions of this Act, shall 
not be taken away or impaired by any future 
Act of the Le^slature." 

The contention on the part of the appellants 
is that by virtue of the 20th section of the Act 
of March 11, 1887. above quoted, the premises 
in dispute reverted to them as the heirs and as- 
signs of John McConibay, bavins: been appro- 
(211] pnated to the use of the Winifrede Mining and 
Manufacturing Companv under the provisions 
of that Act, and having been abandoned by the 
company for more than three successive years 
for me uses for which the appropriation had 
taken place, and the State of Virginia nothav- 
infi[ interposed in its own behalf. 

It further appears, however, that in Aufi^ust, 
1849, a general code of laws, known as the Code 
of 1849, was passed by the Legislature of Vir- 

finia. to take effect on July 1, 1850. Section 
, chapter 61, of that Ckxie, is as follows: 
"Every company which isgovemed by tiie Act 
passed on the 7th day of I>%bn]ary, 1817, pre- 
scribing certain gendral regulations for the in- 
corporation of turnpike companies, or by the 
Act passed on the 11th day of March, 1887, pre- 
scribing certain general regulations for the in- 
corporation of railroad companies, and every 
companv which after the commencement of this 
Act shall be incorporated to construct any work 
of internal improvement, shall be governed by 
the provisions contained in the 67th chapter 
and in this chapter, so far as they can apply to 
such company without violating its charter.^ 

By section 11, title 17, of that Act, it is pro- 
vided, in reference to the damages awarded for 
compensation to the proprietor for lands taken 
for the use of corporations, that ''Upon such 
payment the title to that part of the land for 
which such compensation is allowed shall be 
abeolutelv veetea in the company, coun^ or 
town in fee simple." And section 28 is as fol- 
lows: "When any corporation shall expire or 
be dissolved, or its corporate rights and privi- 
leges Shan have ceased, all its works and prop- 
el^, and debts due to it, shall be subject to the 
payment of debts due by it, and then to distri- 
bution among the members according to their 
respective interests; and such corpor&on may 
sue and be sued as before, for the purpose of 
collecting debts due to it, prosecuting rights 
under previous contracts with it, and enforcing 
fts liabilities and distributing the proceeds of 
its works, property, and debts among those en- 
titled thereto.^ 

The proceedings between the Winifrede Min- 
ing and Mannfictnring Company and John 
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HcConihay for the appropriation of the lands 
In controversy for rignt of way and depot pur- 
poses for its railroad took place in 1868, and 
whatever title he acquired by virtue of those 
proceedings vested after the Ciode of 1849 took 
effect U is contended on the part of the ap- 
pellee that the nature and character of that 
title are determined by that Act, and not by the 
Act of March 11. 1887; although it is also in- 
sisted that if the Act of 1887 remained in force 
for that purpose, nevertheleas there has been 
no failure of title bv reason of its conditions. 

In our opinion the case is not governed by 
the 20th section of the Act of March 11, 1837. 
The Act to incorporate the Winifrede Mining 
and Manufacturing Company does not adopt 
all the provisions of Uiat Act in eierj particu- 
lar as a part of its charter, but only " so far as 
the same are applicable to and not inconsistent 
with the provisions of this Act" A manifest 
difference exists between such a road as that 
constructed under the charter of the Winifrede 
Mining and Manufacturing Company for the 
purpose of transporting co2 from the mines to 
a navisable river or other railroad, and such 
railroads as were within the purview of the 
Act of March 11, 4837, which were railroads 
for the general transportation of persons and 
property between distant jmints. It is in refer- 
ence to the latter alone that we think the pro- 
visions of section 20 applv; the railroads referred 
to in that section plainly being such that in 
case of abandonment by the company owning 
the same, the State of Virginia mi^bt take pos- 
session thereof and maintain them in the state 
and manner required by the charter of the com- 
pany. The provisions of that section, in our 
opinion, are not applicable to the case of such 
a road as that of the Winifrede Mining and 
Manufacturing Company. 

Were it otherwise, however, we are satisfied 
that the charter of the Winifiede Mining and 
Manufacturing Company, in this particular, 
was altered ly tiie operation of the Code of 
1849. Chapter 61 of that Act applies to com- 
panies incorporated to construct and carry on 
works of internal improvement, including rail- 
roads. The first section declares that " Eveiy 
Compaq which is govered by the Act passed 
on the 7th day of February, 1817, prescribing 
certain general regulations for the incorpora- 
tion of turnpike companies, or IxvUie Act passed 
on the 11th day of Mardi, 1887, prescribing 
certain general r^;u]ations for the incorpora- 
tion of railroad companies, and ev&rj company 
which, after the conMnencement of this Act, 
shall be incorporated to construct any work of 
internal improvement, shall be governed by the 
provisions contained in the 67th chapter and in 
thia chapter, so fv as th^ can ap^y to such 
company without violating its charter. ** By 
the exnress terms of this section every company 
previously incfCnporated, but in existence when 
that Act went into operation, and which, by 
the terms of its charter, was governed by the 
Act of March 11, 1887, thenceforward was to 
be governed by the provisions contained in the 
Code. This includes the Whiifrede Mining 
and Manufacturing Comi>any, which, on July 
1, 1860, when the Code took effect, was such a 
corporation. The Code of 1849 contained no 
such provision as that embraced within the 
terms of section 20 of the Act of March 11, 
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1887. On the contnry, it provides, in section 
31, that, "If the works of any company be not 
commenced and completed withhi the ome pre- 
scribed br its Act of incorporation, or if after 
such works be completed the company shall 
abandon the same, or for three consecutive 
years cease to use and keep them in good re- 
pair, in each of these cases the State may either 
proceed by quo warranto or take possesion of 
the works and property of such company; and, 
in case of so taiing possession, shall keep the 
same in ffood repair, and have all the rights 
and privueges previously vested in the com- 
pany. But the State shall pay the company 
for such works and property tne full value of 
the same at the time it takes possession thereof." 
The twenty-eighth section of title 17 is as fol- 
lows: "When any corporation shall expire or be 
dissolved, or its corporate rights and privileges 
shall have ceased, all its works and property 
and debts due to it shall be subject to the pay- 
ment of debts due bv it, and then to distribu- 
tion among the members according to their re- 
spective interests; and such corporation mav sue 
and be sued aft before for the purpose of col- 
lecting debts due to it, prosecuting rights under 
Erevious contracts with i% and enforcing its 
abilities, and distributing Uie proceeds (3 its 
works, property, and debts among those en- 
titled thereto." 

The appellants relv upon the circumstance 
that the diarter of the Winif rede Mining and 
Manufacturing Ck>mpany was passed after the 
enactment of the Code of 1849, but before it 
went into operation, as taking it out of the pro- 
visions of the Code when it aid go into effect; 
but this circumstance seems to us entirely im- 
material. When the Code went into effect on 
July 1. 1860, the Winifrede Mining and Manu- 
facturing Company was an ezisunff corpora- 
tion, governed in certain particulars oy the Act 
of March 11, 1887. The Code when it went 
into effect operated upon this company, and 
from that time became a part of its charter. 
The titie which it afterwards acquired in 1868 
was, therefore, not affected by the provisions 
of the Act of March 11, 1887, but was held by 
it in accordance with the provisions of the Code 
of 1849. 

It is argued, however, by the appeUants, that 
by the general principles of the oonunon law, 
the title of the Winifrede Minine and Mftnuf act- 
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uring Company was forfeited by the abandon- 
ment of the property, and a cesser of the uses 
for which only ft could have been acquired, so 
that it reverted to John McConihay and his 
heirs and assigns. There was, however, no 
intentional abandonment of the property by 
the company for the uses for whidi it was ac- 
quired. The company became insolvent, una- 
ble to pay its debts, and to cany on its busi- 
ness. Its property was taken in execution by 
Indgment creditors; a bill in et|uity was filed 
by wem for the purpose of subjecting its assets 
to the payment of their daima To that suit 
John McConihay was a party as a Judgment 
creditor, holding a Judgment for the amount of 
the compensation awaraed to him for the prem- 
ises in controversy. That Judgment, among 
others, was paid out of the proceeds or the sale 
of the very property which his heirs and as- 
tiffns now seek to recover. Having thusob- 
tflJned the benefit of the sale on whidi the titie 



of the appellee is founded by receiving a pw- 
tion of its proceeds, it is not open to uiem to 
question the effect of that sale as a conveyance 
of the subsisting title of the Winifrede MUiing 
and Manufacturing Company to the land in 
controversy. It is sufficient, however, to say 
that the Code of 1849, which governs the case, 
expressly devotes the property of the company, 
including this right of way, to the payment of 
its debts, and that no forfeiture of the title, on 
the ground of an abandonment, can be en- 
forced, except by the State, and on payment 
to the company of the value of the property, 
of which, in consequence of such abandon- 
ment, it tak^ possession. 

We find no error in the decree ef the JHetriet 
Court, and it ie accordingly affirmed. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Oourt, U. 8. 



CHARLES G. PRANCBXYN ahd WILL- 
IAM 8. HOYT, Committee of Person and 
Estate of Edwin Hott, Appts., 

V. 

AMASA SPRAGUE; WILLIAM 8PRAGUE, 
Individually; FANNY SPRAGUE, Indi- 
vidually and as Admrx. of Amasa Bfraous, 
Deceased; MARY SPRAGUE, Individually 
and as Admrx. of William Spbaqub, De- 
ceased; THE A. ft W. SPRAGUE MANU- 
FACTURING COMPANY, AHD ZACHA- 
RIAH CHAFEE, Trustee, etc. 

(See 8. C Reporter's ed. 215-280.) 

Guardian and teard— conveyance ef minor^e in- 
tercet in partner^ipproperty to corporation — 
Statute if Wwde Jeland—ddft <^ partner- 
ship to minor beeomee debt of corporation — 
lien — lunacy^^power of guardian. 

\, Where the guardian of minor betrs oonveya, 
under proper legislative authority, their interest 
In the property of a partnership to a corpora- 
tioD. wnldi assumes all the debts of the part- 
nership, the buflinesB of which it was organized to 
continue, a debt due the minors from t)ie partner- 
ship becomes a general debt of the eornoration, 
and does not continue to be a lien upon the prop- 
er^. 

2. The Act of the Legislature of Rhode Island, 
authorizing such a transfer In the case presented, 
was as efiicaolous in relation to the estate of a min- 
or, who was subsequently duly declared to have 
been of unsound mind from his btrth« as It was In 
relation to the estate of the other children. 

& An ordinary guardian Is a sufficient custodian 
of the person and property of a minor of unsound 
mind. 

[No. 75.1 
Argu^ Dec 3, 188$. Decided April 11, 1887. 

APPEAL from the Circuit Court of theUnited 
States for the District of Rhode Island. 
Affirmod, 

The historj and facU of the case appear hi 
the opiuion of the court 

Meeere. William Allan Butler and 
Jamice McKeen, for appellants: 

The rule for which we contend is the settled 
rule of equity, which, while it gives due effect 
to the proprietary right of sorvivlDg partot^ 
I for all purposes of partnership settlemflDt^ 
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Erotects the interest of the deceased partner's 
eirs and next of kin in respect to his share of 
the partnership estate as it existed at his death, 
and, after satisfying creditors of the dissolyed 
firm, follows specific property into the hands 
of the surviYors, and charges it with the deced- 
CDt's interest as against them and their credit- 
ors in new transactions. 

Hooley v. Oiete, N. Y. Ct App. 9 Abb. N. 
C. 8, 26; West ▼. Skip, 1 Ves. Jr. 289; Ex parte 
Batolandson, 2 Ves. & B. 172; Viner t. (fadeU, 
8 Esp. 90; Stocken v. Datoson, 9 Bear. 289; 
Flocktonf,Bunn%nq, L.R. 8 Ch. App. 824, note. 

Where a fund exists and has been ascertained 
as to value, and is payable out of specific prop- 
erty in the hands of solvent parties to a party 
entitled to such payment in preference to all 
other persons, such specific property may be 
followed into the hands of any person ex- 
cept a bona fide purchaser, or a party who has 
acquired a spedflc lien by the levy of an exe- 
cution or attachment. 

2 Story, Eq. § 1258; Perry, Trusts, 8 829; 
Hill, Trustees, 222; Pltottv. Oliver, 8 McLean, 
27; Oliver v. Piatt, 44 U. S. 8 How. 838 (11: 
632); National Bank v. Ina. Ch. 104 U. S. 54 
<26: 698). 

Messrs, Bei^. F. Thurston and (7. F)rank 
Parkhurst, for appellees: 

Where a contract is made in good faith with 
a lunatic, for a full and fair consideration, and 
has been executed without knowledge of the 
insanity, such contract will be sustained. 
Such contract cannot be rescinded by the luna- 
tic or his representatives, unless the parties can 
be placed in statu quo, 

Uribben v. Maxwell, 84 Ean. 8; Scanlan y. 
Cobb, 85 Dl. 296; Asfieraft v. DeArmond, 44 
Iowa, 229; Freed v. Brown, 55 Ind. 810; Eaton 
V. Eaton, 87 N. J. L. 108; Touger v. Skinner, 
14 N. J. Eq. 889; Matthiessen v. McMahon, 88 
N. J. L. 5&; Elliot v. Ince/7 DeG. M. & G. 
475; Price v. Berrington, 7 Eng. Law. A Eg. 
254; KieU v. Morlej/, 9 Ves. 478; Beavan v. Me- 
Donnell, 9 Exch. 809; Molton v. Camroux, 2 
Exch. 486; Bank v. Moore, 78 Fa. 407; Toung 
v. Stevens, 48 N. H. 183; Carr v. BoUiday, 5 
Ired. Eq. 167; Beais y. See, 10 Pa. 56; Vane 
V. KirkwaU, 8 C. & P. 679; Mut. L. Ins, Co v. 
Bunt, 79 N. T. 641 ; Rusk v. FenUm, 14 Bush 
(Ky.) 490. 

The fact that'the complainant was a non- 
resident minor, whose property in Rhode Is- 
land was under guardianship, fin accordance 
.with the laws of Khode Island, is nowhere dis- 
puted. The validity of the appointment of a 
guardian under those laws, and the power 
of sucli guardfan over the disposition of the 
ward's property in Rhode Island, has been 
fully settlea in the cases of Iloyt v. Sprague 
and Francklyn y. Sprague, 103 U. S. 618-637 
(26: 585-595). 

Mr, Justice Bradley delivered the opinion 
of the court: 

All the essential facts on which this case is 
based are the same as those involved in the 
cases of Hoyt v. Sprague, and Fran^Mj/n y, 
Sprague, reported in 108 U. 8. 613 [26: 585]. 
The evidence used in those cases was imported 
into this bv agreement of the parties^ and only 
one new feature has been added: this is the 
mental incapacity of the present complainant, 
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Edwin Hoyt, called Edwin Hoyt, Jr., in the 
former cases. The bill of complsont contains 
substantially the same statements as the bills 
in those cases, with the addition of an aver- 
ment that the complainant, by certain proceed- 
ings had in the Supreme Court of New York 
in April, 1874, commonly called a commission 
of lunacy, was declared to be of unsound 
mind, incapable of takjne care of himself or 
his property ; that he haa been in that condi- 
tion during all his life; and that said Charles 
G. Francluyn and William S. Hoyt were ap- 
pointed the committee of his person and estate. 
The principal facts out of which the litigation 
new are stated in the report referred to; Dot it 
is proper to restate suchjof them here as may 
have a special bearing upon the questions 
growinff out of the alleged inc^Mdtj of the 
complainant. 

The brothers, Amasa and William Sprague 
the elder, were engaged as manu^turers in 
Rhode Island under the firm of A. AW. 
Sprague, for many years prior to Decemb^, 
1848, when Amasa Sprague died, leaving a 
widow, Fanny Sprague, two sons, Amasa and 
William the younger, and two or three daugh- 
ters. William, the survivor, with the consent 
of his brother's widow, who became adminia- 
tratrix of his estate, continued the business un- 
der the same partnership name, for the Jcrfnt 
benefit of himself and his broth^s family, un- 
til October, 1856, when he died, leaving a wid- 
ow, Mary Sprague, a son, Byron Si)rague4 and 
four grandchildren, being the diildren of a 
deceai^ daughter, Susan S. Hoyt; wife of 
Edwin Hoyt, of New York. This daughter 
had died in October, 1858, and her chudren 
were Sarah Hoyt, Susan S. Hoyt, bom Octo- 
ber, 1845. William S. Hoyt, bom January 1, 
1847, and Edwin Hoyt, the complainant, bom 
July 16, 1849. Shortly prior to the death of 
William Sprague the elder, he had taken into 
the firm as partners with him, his son Byron, 
and his two nephews, Amasa and Wflliam 
Spra^e the younger; so that at the death of 
WHliam Sprague, in October, 1856, these 
young men were the surviving partners of the 
firm. By the enterprise of William Sprague, 
the property of the joint concern had greatly 
accumulated, being estimated at the time of 
his death at several millions of dollars. His 
widow, Mary, took out letters of administra- 
tion on his estate; and, on the petition of her 
son-in-law, Edwin Hoyt, she was appointed 

Sardian of the property and estate, in Rhode 
and, of each of her grandchildren, who 
were the children of the said Edwin Hoyt, and 
all under fourteen years of age. This was 
done in Febraary, 1857. 

The parties then interested in the Joint prop- 
erty of A. & W. Sprague were the two fami- 
lies of Amasa and William Sprague the elder 
in equal parts; that of the former being repre- 
sented by Fanny Sprague, widow and admin- 
istratrix, and her two sons Amasa and William 
(who had purchased the interest of their sis- 
ters); and that of the latter being represented by 
Mary Sprague, widow and administratrix, her 
son Byron, and her four grandchildren, the 
Hoyts, whose interests were.represeuted by her 
as gua^ian of their property and estate. This 
made the property divisible into six equal 
shares: each widow being entitied to one third 
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of ber hosbAnd's part, and the two sons of 
Amasa being eacb entitle to a tbird of bis in- 
terest; Byron Sprague being entitled to one 
third of ms father's interest, and the Hojt chQ- 
dren beioff entitled to the remaining third. As 
the factones were in successful operation, and 
as a division of the property was dfiemed unde- 
sirable, all the parties concerned capable of ex- 
ercising ludgment, including Edwin Hoyt, the 
father of the four minors, were agreed upon 
the expediency of continuing the operation of 
the works as a joint concern for the benefit of 
all, in proportion to their several interests; and 
it was so done, the factories and operations be- 
ing conducted by Amasa and William Sprague 
the younger, ana Byron Sprague. In 1862 By- 
ron Sprague sold out his interest to his cousins 
Amasa and William for $600,000, which fi;ave 
to each of- the latter a share and a half of the 
entire six shares. 

Soon after this, two charters were obtained 
from the Legislature of Rhode Island, for the 
purpose of vesting the property of the concern 
in corporate bodies, one to be called the A. ft 
W. Sprague Manufacturing CSompany, and the 
other the Quidnick Company. 

In January, 1868, Mary Sprague, as guardian 
of the estate of her four minor grandchildren, 
together with their father, Edwin Hoyt, pre- 
sented a petition to the Legislature of Rhode 
Island, representing that they deemed it advis- 
able and expedient that the interests of the said 
minors should be vested in such corporation or 
corporations as should be organized under and 
in accordance with the charters granted as 
aforesaid, and praying as follows: 

** Wherefore, your petitioners pray that when- 
ever any corporation or corporations shall be 
organized under either or any of the charten 
af or^aid, and oonv^jrance or conveyances shall 
become necessary to vest the title of the parties 
interested in any of said property in any such 
corporation or corporations, upon the execu- 
tion by said Mary and Edwin as principals of 
every such bond or bonds in such penal sum or 
sums, and with such sureties, as the Court of 
Probate of Warwick shall require, conditioned 
for the investment of the amount of the full 
^ue of the interests herehiaf ter prayed to be 
conveyed in the capital stock of any such cor- 
poration or corporations to which such interests 
shall be conveyed as hereinafter prayed, hi the 
names and for the use and benefit of said min- 
ors; and on the delivery of such bond or bonds 
to said court of prolMte, the said Mary in her 
capacity as guardian may make, execute, seal, 
acknowledge, stamp, and deliver all and any 
such conveyance and oonv^ances to any such 
corporation or corporations as shall be neces- 
sary to vest the title of the 'said minors in and 
to said property in any such corporation or 
corporauons; and that any such conveyance 
or conveyances, so executed, acknowledged, 
stamped, and delivered, shall be deemed and 
held as valid and effectual in law and equity to 
vest the title of said minors in any such cor- 
poration or corporations as thougn the same 
were executed, acknowledged, and delivered 
by said minors after attaining their majority; 
and as in duty bound will ever praj. 

Mart Spraoub, Guardian. 
Edwin Hott." 

In pursuance of this petition, the Legislature, 
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on the 0th of March, 1868, passed a Resolution, 
having the effect of a law, by which it waa 
enacted as follows: 

" Voted and re»olved. That the prayer of said 
petition be, and the same is hereby, granted; 
and the said Mary Sprague, in her capacity as 
guardian of the estate of Edwin Hoyt, Jr., 
Susan S. Hoyt, Sarah Hoyt, and Wm. S. Hoyt, 
is hereby authorized and fully empowered, 
whenever any corporation or corporations shall 
be organized under either or any of the charters 
heretofore granted by the Qeneral Assembly of 
this State, and conveyance or conveyances shall 
become necessary to vest the title of the parties 
interested in any of said property so held, 
owned, or managed by the firm of A. & W. 
Sprague in any such corporation or corpora- 
tions, to make, execute, seal, acknowledge, 
stamp and deliver all and any such conveyance 
and conveyances to any such corporation or 
corporations as shall be necessary to vest the 
right, title and interest of the said minors in 
and to said property, or any portion thereof, in 
any such corporation or corporations; and that 
any such conveyance or conveyances, so execut- 
ed, acknowledcred, stamped and delivered, shall 
be deemed and held as valid and effectual in 
law and in equity to vest the title of said minors 
in any such corporation or corporations as 
though the same were executed, acKuowledged, 
stamped and delivered by said minors aher at- 
taining their majority; Provided, That before 
the delivery of any such conveyance or con- 
veyances the said Iniry sliall have executed and 
delivered to the Court of Probate of Warwick 
every such bond or bonds with herpelf in her 
said capacity and said Edwin Hoyt as princi- 
pals, in such penal sum or sums and with such [: 
sureties as said probate court shall require, con- 
ditioned for the investment of the amount of 
the full value of the interests of bsid minors 
which she shall then be about to oonvey in the 
capital stock of any such corporation or cor- 
porations to which the same shall be conveyed 
in the names and for the use and benefit of 
said minors." 

This lerishitive Act was adjudged by this 
court, in the cases of Hoyt and franeJIuyn v. 
Sprague, before mentioned, to be valid and ef- 
fective to authorize Mary Sprague, as guardian 
of the estate of the four mmors, to convey their 
interests in the A. A W. Sprague property to 
the corporations named. 

The terms of the Act were duly complied 
with, and by an agreement executea on the first 
of April, 1865, by and between all the parties 
Interested in the property, in their various ca- 
pacities, including Edwm Hovt, as father of 
the four minor children, and Mary Spra^c, as 
the guardian of their estate, and as administra- 
trix of her husband's estate, referees were ap- 
pointed to appraise the entire property and to 
report the amount of each one s interest there- 
in, with a view to adjust the several shares of 
capital stock in the corporations to be formed 
to which each would be entitled. This duty 
waa performed by the referees, who brought 
the accounts down to the 81st day of Mara, 
1865, and reported that on that day the cash 
value of the whole property and assets, exclu- 
sive of the Quidnick Company property (whicb 
was appraised by itself in consequence of out- 
side puiies havmg some interest therein), was 
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$6,782,908.89, and that the liabilities amounted 

to $2,871,921.79, leavine the net value of the 

estate equal to $8,860,984.90. The different 

interests in this amount they reported to be as 

follows: 

Mary Sprague's indiyidual interest $624,984 69 

Fanny Sprague's interest 625,51 1 69 

William Sprague's interest 978,867 42 

Amasa Sprague's interest 978,867 42 

Mary Sprague, guardian of child- 
ren of Susan Hoyt 652,758 68 

[221] They then stated the result of the individual 
accounts of the several parties with the firm, 
showing what each was indebted thereto, and 
what was due to each; and, in this connection, 
the sum of $188,888.88 was credited as due 
from the firm to Mary Sprague, guardian of 
che heirs of Susan Hoyt, to equalize the amounts 
drawn out of the firm by the two Rhode Island 
families for their family expenses. 

The stock of the A. & W. Sprague Manufact- 
uring Company was awarded by the referees 
to the various parties, according to the value of 
their respective interests in the property, inde- 
pendently of the amounts due from or to them 
respectively, which last amounts remained as 
debts due to or from the Company. When the 

groperty was conveyed to the Corporation, as 
ereinafter mentioned, it was stipulated, as an 
express condition, that the Corporation was to 
assume all the liabilities of the firm of A. & W. 
Sprague. There being found due to Mary 
Sprague, as administratrix, for a dividend pre- 
viously made by the firm,the sum of $164,250. 26, 
she elected to take stock for that, instead of the 
liability of the Company; which inoreased 
the total amount of the stock to the sum of 
$4,025,285. 16. This being divided into 10,000 
shares, made each share equal in value to 
$402.52, and gave to Mary Sprifue, as guard- 
ian of her grandchildren, including theu* por- 
tion of the shares allotted to her as administra- 
trix, 1751 shares, or 439 shares each. 

The Quidnick property was valued at 
i776,065, and divided into 5000 shares, of which 
489 shares were allotted to Mary Sprague as 
guardian of her grandchildren, hicluding their 
portion of the shares allotted to her as admin- 
istratrix, being 122 shares to each. 

The precise interests of the parties having 
thus been ascertained, in August, 1865, Mary 
Sprague, as guardian of the Hoyt chfldren, ap- 
plied to the Probate Court of Warwick (the 
E roper jurisdiction) for an order to authorize 
er, in pursuance of the Act of Assembly, to 
convey to the respective corporations the inter- 
est of her wards in the properties of the firm of 
A. & W. Sprague, and of Uie Quidnick Com- 
pany, in exchange for the shares to which they 
were entitled by the report of the referees. On 
f 222] the 5th of August, 1865, an order was made ac- 
cordingly; and on the 9th of August, 1865, an 
instrument was executed by all the parties, hi- 
cludhig Mary Sprague, as guardian of the Hoyt 
children, by which, after reciting the powers 
given to her by the Act of Assembly and the 
order of the probate court, they conveyed and 
transferred to the A. A W. Sprague Manufact- 
uring Company all their respective right, title 
and Interest in the entire property of A. & W. 
Spras^ue, except the Quidnick propertv. includ* 
ing all the right, title and interest of said mi- 
nors, with the following stipulation, to wit: " It 
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being expressly understood that this convey* 
ance is made upon condition that the grantee* 
are to assume tine liabilities of said firm of A. 
A W. Sprague, in accordance with said agree- 
ment of reference hereinbefore referred to?' 

A similar deed of conveyance was made to 
the Quidnick Company (corporation) for the 
Quidnick propcrtv and assets. 

Thereupon, after adjusting the fractional 
shares, each party was credited, on the stock 
ledgers of the respective companies, with the 
shares to which Uiey wei^ severally entitled, 
the Hoyt children bein^ each credited wiUi 489^ 
shares of Uie A. & W. Sprague Manufacturing 
Company, and 122 shares of the Quidnl^ 
Company. 

In June, 1866, Mary Sprague, as guardian of 
her said grandchildren, presenteid to the probate 
court a petition for the appointment of apprais- 
ers, to appraise the propeity of her wards m her 
hands, in order that she might return aninven- 
torv thereof. Appraisers were accordingly ap- 
pointed, and perfdrmed the duty lequfied of 
them, an4 presented inventories and appraise- 
ments of each ward's estate, which were sworn 
to by Mary Sprague, and filed, and approved 
by the court on the 18th of August, 1866. That 
of Edwin Hoyt, Jr., with which the othen 
substantially corresponded, was as follows, to 
wit 
124 shares National Bank of Com- 

. merce, $51 $ 6,824 00 

lU. B. 6 per cent bond 108 60 

2 N. T. Prov. ft Boston R R 

bonds, |950 1,900 00 

489 shares A. A W. Sprague Mf g 

Co. stock, 402* » r. 176,707 82 

122 shares QuidnickCo. stock 18,985 98 

Cash 887 44 



$204,868 74 
Dividend due from A. ft W. 
Sprague, as cash, March 81, 
1865, with interest from 
that date 47,088 84 

$251,447 06 
Mary Sprague, in her answer states that the 
bank stock and bonds had been purchased by 
her, before the organization of the corporations, 
with moneys drawn by her from time to time, 
as guardian, from the firm of A. ft W. Sprague. 
The dividend of $47,088.84, '*due from A. ft 
W. Sprague, as cash, March 81, 1865," was one 
fourth of the sum of $188,838.88 allowed to the 
Hoyt children, as before stated. 

At the same time, Mary Sprague presented 
her account, as guardian, with eadi of her 
wards, based on the appraisement, notice pt 
such presentation having been duly published 
in pursuance of a previous order; and the ac- 
counts were severally allowed on the same ISUik 
of August, 1866. 

After these proceedings were had, Mary Hoyt 
resigned her guurdianshlp, which resignation 
was accepted by the court: and on the applica- 
tion of Edwhi fioyt. the rather, stating that it 
was the desire of nis three younger children, 
Susan S. Hoyt, William S. Hoyt, and Edwio 
Hoyt, Jr., that William Sprague should be ap> 
pointed guardian of their estate in Rhode le- 
land (Sarah having become of age), the a^ 
pointment was made as requested, uid Williank 
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Sprague, as cuardian of the estate of the three 
younger chfldren, on the 1st of September, 
1866, gave the requisite bonds, and filed an in- 
ventory in each case, the same as had been pre- 
sented and filed by Mary Sprague, with the addi- 
tion of a further dividend made by the corpo- 
rations on the 1st of September, less amounts 
£M4] paid for the benefit of the wards repectively. 
The account in the case of Edwin Hovt, Jr., 
the complainant in this case, duly verified by 
api»tdsers, and by the oath of William Sprague, 
guardian, was as follows, to wit: 

124 shares National Bank of Com- 
merce $51 $ 6,824 00 

IXJ. S. 6 per cent bond 108 60 

8 N. Y., Prov. <& Boston R. R. 

bonds, 950 1,W0 00 

489 shares A. & W. Sprague MTg 

Co.,402»«»» 176,707 82 

122 shares Quidnick Co., 155» » • 18,985 98 
Dividend due from A. & W. 
Sprague, as cash, March 81, 

1865 47,088 84 

Dividends due from A. & W. 
Sprague MTg Co., cash, 
Sept 1,1866 ....$6,585 00 
Less payments by above 

company 2,979 60 

8,605 40 

Dividends due from Quidnick Co. 

as cash, Sept 1, 1866 1,220 00 

No real estate. 

$255,885 04 
At this time Edwin Iloyt, Jr., the now com> 
plainant, was seventeen years of age, Susan 
nearly twenty-one, and William S., nineteen. 

The recora shows various accounts rendered 
to Susan and William after they became of age, 
and various amounts paid them. Whether any 
further sums were advanced on Edwin's ac- 
count beyond the $2,979.60 charged in the in- 
ventory does not appear. He lived with his 
father m New York, who was a member of the 
firm of Hoyt, Sprague & Co., a firm intimate- 
ly connected with the Rhode Island Companies, 
and may have had no occasion for advances on 
account of his interest. 

In the fall of 1878 the A. & W. Sprague 
Manufacturing Company became embarra^ed 
and suspended payment, and on the first of No- 
vember, 1878, the said Company, together with 
Amasa and William Sprague, and the said 
Fanny and Mary Sprague, made an assign- 
ment to Zachariah Chafed, of all the property, 
real and personal, of said Company and of the 
said parties individually, and of the firm of A. 
& W. Sprague (excepting shares of capital 
stock in any corporation) m trust for the bene- 
fit of such creditors as should accept, in pay- 
ment of their debts, the notes of the Company 
payable in three years from January 1, 1874, 
with interest. Subsequently, on the 6th of 
April, 1874, a further assignment was made by 
said A. & W. Sprague and the A. & W Sprague 
Manufacturing Company, to said Chafee, of all 
of said property, in trust, first, for the benefit 
of such cr^itors as should come in and take 
said notes in payment of their debts: and sec- 
ondly, the residue for the benefit of all other 
creditors of said parties. 

In December, 1873, Susan 8. Hoyt, who 
came of age in Octobtf, 1866, and who after- 
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wards married Charles O. Francklyn, receivcu 
from her guardian, William Sprague, the 
stocks and bonds mentioned in his inventory of 
her estate before referred to (except the aharts 
in the A. ft W. Sprague Manufacturing Com- 
pSLUj, which were probably deemed worthless); 
and William S. Hoyt received the stocks and 
bonds mentioned in the like invenionr of his 
estate. It is also to be inferred from the plead- 
ings and evidence that Edwin Hoyt, Jr., the 
complainant, at the same time received the 
stocks and bonds mentioned in the like inven- 
tory of his estate. The bill admits that William 
Sprague, the guardian, delivered to the com- 
plainant (Edwin Hoyt, Jr.,) "128 shares in the 
Quidnick Company, and certain other shares of 
stock," to whicn he informed the said Francklyn 
and William S. Hoyt the said Edwin was en- 
titled. It also appears that, ou the 9th of De- 
cember, 1878, Edwin Hoyt, Jr., by an instru- 
ment executea by him, sold and assigned his 
Quidnick Company stock (122 shares) to said 
Charles G. Francklyn, for the sum of $84,000; 
and on the same day executed a power of attor- 
ney to his father, £dwin Hoyt, to transfer the 
same. Both of these instruments were acknowl- 
edged by said Edwin Hoyt, Jr.. before a com- 
missioner for the State of Rhode Island, in the 
City of New Tork. A week previously to this; 
namely, on the first of December, 1873. William 
S. Hoyt went to Providence to get the various 
stocks transferred by the guanuan to the par- 
ties for whom they were held, but, not finding 
him there, wrote him the following letter, to 
wit* 

"Providence, Dee. 1, 1878. [226] 
"Hon. William Sprague: 

*'Dbar Sir: I come here to get you to trans- 
fer to the respective owners the Quidnick and 
bank stock which you hold as guardian for my 
sister, brother, ana me; but, as you are absent, 
I leave with Mr. Greene the power appointing 
me attorney for my brother and sister, and en- 
close power appointing ^Ir. Greene attorney to 
make the necessary transfer, which please exe- 
cute, and ^nd to him by return mail. 

"Yours Truly, W. S. Hott." 

From these statements and proofs it is not 
only fairly to be inferred that the complainant 
actually received the bonds and stocks held for 
him by his guardian, William Spra^e, but 
that his father and the said CHbiarles G. Franck- 
lyn and William S. Hoyt Lis brother-in-law 
and brother, who now appear as his commiltea 
in this suit, dealt with him as a person capable 
of transacting business as late as December, 
1873. 

Indeed, in view of the decision of this court 
in the cases of Bcn/t v. Sprcmi^e and FVaneklf/n 
v., Sprague, 103 U. S. 618 [mpra], the appel- 
lant, by his said committee, does not claim, be- 
fore this court, anything but his one fourth 
part of the sum of $188,^.88, which was al- 
lowed to the Hoyt children by way of compen- 
sation for the amounts drawn out of the con- 
cern by the Rhode Island families for tbeif 
family expenses. The contention is (and that 
is the matter now presented for consideration), 
that this sum was never converted into the 
stock of the Corporation, but remained a lien 
on the partnership property, and followed it as 
such in the hands of the Corporation with pri- 
ority over all other claims against it. except the 
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debts of the firm then due and owing. Can 
this pioposilion be maintained? There is no 
ioubt that in 1865, before the property of A. 
ft W. Sprague was conveyed to the Corpora- 
tion. Mary Sprague, as administratriz of her 
husband's estate, had a lien on the partnership 
property (subject to the debts then due) for the 
whole amount of her interest therein; and it 
was then in her power, had she thought fit, to 
have demanded a setUement and distribution 
of Uie partnership property according to the 

[227] several equities of the parties concerned, in- 
cluding the just share of herself and her wards, 
and, in that share, and as a part of it, the said 
sum of $188,833.88. But she deemed it more 
for Uieir advantage (as well as her own) that 
the property should be kept together, and 
vested in the corporations proposed to be 
formed; and in this view she was supported by 
the opinion and advice of Edwin Hoyt, father 
of the minors. The Act of the Legislature of 
March 9, 1868, gave her power to convey aU 
the right, title, and interest of the said mmors 
in and to the property, to the respective cor- 
porations. And this she did. By ner convey- 
ance, and that of the other interested parties, 
Uie entire property and assets of the partnership 
were conveyed to, and vested in, the corpora- 
tions, those of A. & W. Sprague in the A. & 
W. Sprague Manufacturing Companj, and 
those of the (^uidnick Company in the Quid- 
nick Corporation, subject, however, to the debts 
and liabilities of every kind and description. 
The debts and liabilities of the firm of A. & 
W. Sprague thereupon became the debts and 
liabilities of the A. & W. Sprague Manufactur- 
ing Ck)mpany. The property ceased to be 
partnership property and became consolidated 
in a imity of interest in the Corporation. The 
partners ceased to be partners, and became 
holders of shares in the capital stock of the 
Company. Their lien as partners cc«aed when 
their character of stockholders beffan. The 
mutual accounts showed that vanous sums 
were due to the several partners from Uiefirm, 
or from them to the firm. They might have 
adjusted these Individual balances by stock, 
adding an equivalent in stock to those who had 
tMdanoes of credit, and deducting an equivalent 
of stock from those whose balances were 
against thenou Bat they preferred that these 
balances should stand as debits and credits 
against or in favor of the Corporation when or- 
ganized, and they were all disposed of in that 
way, except one item due to Mary Sprague, as 
administratrix, for a divitekd f ormerfy iSide by 
the firm, as before stated( ThiB she preferred 
to take in stock, and the others consented to 
it; and she afterwards allotted to her wards 
their proper share of it The sum of $188,888.88 
which had been credited to Mary Sprague as 
guardian of her grandchildren, to equahze the 

228] foms drawn out by the other parties for family 
expenses, she preferred to stand as a debt of 
the Corporation, as it had been a debt of the 
firm. It was so arranged. The Corporation, 
by the terms of the transfer of all the property, 
succeeded to and assumed all the oebts and 
liabilities of the firm, this amongst the rest 
ThiB liability was treated exactly like all 
others, whether due to the partners or to strang- 
ers. It was treated as a debt 
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Now, can it be Justly contended that these 
debts due to the several partners, when they 
became the assumed debts of the Corporation, 
continued to be liens upon the property, as they 
had been when it was partnership property? 
We think not This would have been subver- 
sive of the whole plan. The relation of the 
parties to the property was entireljr changed 
Their lien as partners, as well as theu: character 
of partners, was extinguished. A conveyance 
or release of property bv one who has a hen on 
it, necessarily eAtinguIshes the lien. Mary 
Sprague, as administratrix and ^uafdian, after 
conveying to the Corporation SH her interest 
and the interest of her wards in the property, 
parted with all right in it, and accepted m lieu 
of it shares for her aliquot part in the bodv of 
it, and the assumption and engagement of the 
Corporation to m^ the balance due to her on 
the accounts, mving conveyed and parted 
with the property by virtue of an autnority 
conferred by law, her lien upon it was gone; 
and those who claim through and under her 
cannot set up any such lien. 

It cannot be said that she sacrificed the im- 
terests of her wards by retaining the claim as 
a debt instead of taking stock for it, as she 
might have done; because a debt always has 
priorty over capital stock,and is a more favored 
claim in the law. 

The argument that the Corporation, being 
the creature of the partners, was not a bona fide 
purchaser, and must be considered as having 
taken the property subject to all partnership 
equities against it, is not a sound one. The 
constitutiou of the Corporation, and the transfer 
to it of Uie property, were authorized bv law, 
and were intenaed to settle and extinguish these 
equities, and to place the concern on a new 
footing; and the very parties entitled to equities ^ oooi 
were toe ones who organized the Coiporation, l****! 
and made Uie conveyance to it Besides, it is 
not the Corporation alone which is concerned 
in the transfer, but the creditors who trusted it 
after it was formed. They, or at least the 
great mass of them, certainly stand in the 
position of bona fide claimants against its prop- 
erty and assets. They may not be able to claim 
any precedency over the former partners hav- 
ing oebts due to them, but they stand on an 
equal footing with them. 

With these views as to the effect of the con- 
veyance of the interest of the Hojrt children to 
the A. & W. Sprague Manufacturing Companv, 
the proceedings taken in 1874 bv C. Q. Franck- 
lyn and Wm. 8 Hoyt, to have the complainant 
in this case dedared to be of unsound mind 
from his birth, cannot have anv effect to change 
the conclusion which we reached in the former 
cases. Whether he was of unsound mind or 
not, Mary Sprafue was the lawful guardian of 
his prepay ana estate in Rhode Island from 
the time of her first appointment in 1S57, when 
he was seven years old, and continued such, 
with all the lights and powers of a euardian, 
until she resigned that charge in I860; and the 
Act of the Legislature was just as efficacious in 
relation to his estate as it was in relation to 
that of the other children. As long as he was 
a minor, an ordinary guardian was all the custo- 
dian of either his person or estate that was re- 
quired. It was onlv after he became of age 
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and the power and functions of the guardian 
ceased, tnat a committee to take charge of his 
person and estate was needed. 

In Shelf ord on Lunacy it is said: "It seems 
that a commission of lunacy may issue against 
an infant; but as the court of chancery has 
power over infant wards of court and their 
estates, such a proceeding seems unnecessary 
during the minority of the ward, except under 
particular circumstances, when the more am- 
ple powers given in lunacv may be required 
lor managing their estates. In Stock on Non 
Compotes Mentis, it is also said, that "Infancy 
is not a ground for withholding [a commission 
of lunacyl. except In so far as it renders such 
a proc«eaing unnecessary, by subjecting the 
infant to another protective power of the Chan- 
cellor." Both writers refer to a case cited in 
argument in iSr parte HaU, 2 Yes. Sr. 403. In 
the present case, no word of the complainant's 
imbecility was ever heard until after the insolv- 
ency of uie company; and even if it had ap- 
peared whilst he was a minor that he was of 
unsound mind, the legislative Act c^ve full 
power to the guardian to dispose of his estate, 
m the manner she did, and removed all objec- 
tions on that score. 

Ths decree cfthe Oireuit Court i$, iherrfore, 
mprmed. 

Mr. Juetiee Blatehford did not sit in this 
case, or take any part in its decision. 

True copy. Test : 

James H. MoKenney, Qerk, Sup. Oourt, IT. 8. 
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The decree of the pourt below enjolnliig the Ottgr 
of JoUet, Illinois. Its ollloers and employes, fromin- 
terferinir with the appellees In completing, main- 
tainingfOperating and repairing the system of water 
works owned by them. Is alBrmed by a divided 
oourt. 

[Na 1114.] 

BubmiUed FA 7,1887. Decided March t 1,1887. 

Rehearing denied April 11, 1887. 

APPEAL from the Circuit Court of the United 
States for the Northern District of Illinois. 
Affirmed. 

Trhe biU in tUa caw was filed by the appellees 
to perpetually enjoin the appellant, its officers 
ana employe, from interf mng with the com- 

glainants in maintaining, operating and repair- 
]g a system of water works in Um CHy of Jo- 
liet, nOnois, to which the comphtinants derhre 
title as successors of one Jesse W. Starr, Jr.. 
who held under certain contracts with said 
City. The oourt below held that the com- 
plainants by virtue of certain foreclosure pro- 
ceedings had succeeded to all the rights of said 
Starr, and the City of Joliet Water Works Com- 
pany, including all of the rights acquh^ by 
said Starr under the original contract and the 
supplemental contracts with the City of Joliet: 
that said system of water works was completed 
In substantial compliance with the requirements 
of said contracts, except as to the covenants of 
•aid Starr concerning the sinking of artesian 
wells, the constmction of a reedvuig reserToir, 
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and the capacity to throw five streams of water 
to a height of one hundred feet; that the com- 
plainants were entitled to complete and main- 
tain said system of water works in accordance 
with the provisions of said contracts; that said 
contracts and the rights of the complainants 
thereunder were not forfeited by the resolutions 
of the city coimcil of said Ci^, of December 
18, 1881; and that said City was not, under the 
circumstances of the case, at the date of said 
resolutions nor at the date of the hearing in 
said court, entitled to declare or enforce a for- 
feiture of said contracts or of the rights of the 
complainants thereunder. The decree enjoined 
said City, its officers and employes from inte^ 
fering with the complainants in the enjoyment 
of their said rights, provided that they should, 
within a time named, compl}' with {be condi- 
tions of said contracts as respects the artesian 
wells, the receiving reservoir and the capacity 
of their works to uirow five streams of water 
to a height of one hundred feet. For tiie opin- 
ion of the court below, fully statingthe case, 
see Foeter v. Oity of Joliet, 27 Fed. Rep. 8W. 

Meeere, Thomas Dent and Melville W» 
Fuller* for appellant 

Mr. J. Ii« Hl^li« for appellees. 

Mr. Okief Justice Waite announced that the 
decree of the court below is affirmed 1^ a di- 
vided court. 

Petition for rehearing denied. 



THATCHER HEATING OOMPANY |28«] 
BT AL., Apple., 
t. 
JOHN H. BURTIS bt al. 

(See B. a Beporter's ed. fSS-MS.) 

BaietU law-'freptaee heatere-^cUUmfor comM- 
nation, widfor want qfncveUy. 

The claim for a combination, no matter bow or 
bj what means it is or may be effected, in lettart 
patent No. lOISTS, for improvements in flreplaoa 
beaters. Is void for want or novelty. 

[No. 150.1 
Argued Apra S, 1887. Bedded AprQ 18, 1887. 

APPEAL from the Circuit Court of the United 
States for the Southern District of New 
York. Ophiion below, 12 Fed. Rep. 669. Af 
firmed. 

The history and facts of the case appear b 
the opinion of the court 
Mr. B. F. Lee» for appellants. 
Mr. A. J. Todd* for appellees. 

Mr. JueHee Matthews deUvared the opin- [287] 
ion of the court: 

This is a bill in equity filed Dece m ber 18, 
187S, by the appellants, as assignees of John 
M. Thatcher, to restrain the allq;ed infringe- 
ment of letters patent No. 104876, dated June 
14, 1870. granted to John M. Tliatcber for cer 
tain new and useful improvements in fireplace 
heaters. There was a decree below dismissing 
the bill, from which the complainants prose- 
cnte the present appeaL 

The patentee in his specification describes 
his invention as follows: 

" My invention consists, first, of % base bom- 
ine fireplace stove, in whidi are combined the 
fouowing elementSL namely: A c^Under or body 
projecting outwara from the mantel or frame, 
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K fud myarfne or feeder wlQila tbe tald cyl- 
inder, ukT en opeoiiiK throuKb wblcb the eaid 
megajripe can be fed from above. The object 
of thlrput of mj inveotloii la to increase the 
capttd^ of the fuel magazine; Mcondly, of a 
bate bumfDg fireplace Uove or heeler in which 
the magazlDe or feeder Is extended to the feed 
opening of the onter cuing, ao thet there maj 
M no open space across which to project the 
fuel on feeding the magnzine; thirdly, in the 
combination, with a fireplace stove or heater, 
of a feeder or magazjoe proJectioK above the 
hn) of the beat«r, so as to increase Qie capfkcl^ 
of the satd magazine. 
"Figure 1 la a front view of mj improved 
(2881 fireplace heater; Fig. 2, a Tcrtical section of the 
' same; Fig. 8, a sectional plan; Fig. 4, a plan 

▼lew with part of the mantel removed; Fig. G, 
Kview of toe "sheer" or plate to be Introduced 
into the flre pot under the "feeder," for the 
purpoee of holding up the coal which is uncon- 
nuned when the clinkras, aahea, etc., In the 
lower pert of the firoplace have to be removed; 
Fig. 9 b a plan view of the grate, and Fig. 7 
an edge view of the grate," 



relate espedallv to the top feedlnc arrange- [gggi 
mentflOfaBrepUceBtoveorheater. I will now 
refer more particularly to these improvemenCa. 

' ' In constructing my improved heater I have 
ao combined three elcmcnta or features as to 
produce an important result. These feature! 
sre as follows: First, a cylinder or body of the 
beater projecting outward from the frame or 
mantel; second, a feeder or fuel mseaziue with- 
in the cylinder;and, thirdly, snopeiungtbrougb 
which the sold magazliie can be fed from above. 

" While ^replace stoves or heaters with pro- 
tuberant cylinders and feeders or magazines 
were known prior to the dale of my invention, 
I am not aware that the above combination of 
three features above referred to — Damely, a lop 
feeding airuncement, a protuberant cyllDder 
permitting sucli au arrangement, and a maga- 
zine within the cylinder—has ever been known 
or used prior to my invention of the Bame. 

"It has been the practice to so construct base- 
bunlng fireplace stoves or beaters that the fuel 
had to oe Introduced into the feeder or mags- 
zine tbron^ a doorway In front; hence me 
magazine was of a very limited capacity. By 



The spedfieatloB then proceeds to deacrlbe 
b) det^.the various part* and arrangements of 
ttie heater, but as that portion Is not materia] 
to a determination of the questions arising In 
the case it is omitted. The spedflcstion then 
proceeds as follows: 

"A more minute description of my Improved 
heater than that given above will be nnneces- 
eary, as several of the ports desciitied and illus- 
trUed in the drawings form the subjects of 
other patents, end my present improvemeals 
Ml D.S. 



so airanging the teed hole, however, that the 
fuel can be mtroduced into the magazine from 
above, the capad^ of the magazine is increased 
— a result which lespeclslly aimed at in adopt 
lug the first part of mv invention; namely, the 
above mentioned combination, and in the pro- 
duction of my top-feeding, base-burning fire- 
place stove. 

"The second part of my Invention consists 
in extending the feeder or magazine to the 
feed hole of fireplace alovea. This not ouly In. 
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creases the capacity of the magazine to some 
extent, but an uninterrupted passage or guide 
is afforded for the introduction of fuel into the 
maji^azine through the opening in the outer 
casing. 

"The capacity of the magazine is stiU fur- 
ther increased, in the present instance, by car^ 
ryin^ the feeder up above the top of the heater, 
by placing thereon a movable section, o. fur- 
nished with a cover, o^ , which has to be lifted 
off when coal has to be introduced into the 
mns^ine." 

Tlie first and second claims, which are alone 
involved in this controversy, are as follows: 

"1. A base bumincr, fireplace stove, in which 
are combined the folfowing elements; namely, 
a cyliuder or body projecting outward from 
the mantel or frame, a fuel magazine or feeder 
[290] within the cylinder, and an opening through 
which the said magazine can be fed from 
above. 

"2. A fireplace stove or heater, in which the 
mngazine is extended to the feed opening of the 
outer casing." 

Tbe case turned in the circuit court on the 
question of the validity of the patent on the 
ground of want of novelty in the invenUon in 
view of the state of the art at its date. In 
passing upon this question on final hearing, 
Jvdge Wallace* in his opinion, stated the 
CToundsof his decree dismissing the bill, as 
follows: 

"It is conceded that these daima are to be 
construed broadly, so as to cover the combina- 
tion of a fireplace heater having a bodv pro- 
jecting outwards from the mantel or frame, 
and a furnace like portion in the chimney be- 
hind the mantel, with a fuel receptacle within 
the cylinder of tbe heater, which will preserve 
a supply of unignited coal while the heater is 
in operation, and an opening through which 
the magazine can be fea from above, the mag- 
azine extending to this opening. Inasmuch as 
the heater was old, ana the fuel receptacle 
with the described opening was old when lo- 
cated within an ordinary coal stove, what 
Thatcher accomplished was merely the advan- 
tageous location of the fuel receptacle withhi 
the fireplace heater. As the complainants' ex- 
pert, Mr. Brevoort, states: *The problem 
Thatcher had before him was to place the fuel 
ma«izine within the Bibb A Augee heater.' 

'ti must be conceded that it was not obvious 
that such a fuel magazine could be advanta- 
geously employed in such a heater. Attempts 
had been naiade l^ others to do the same thing 
without satisfactory result, but Thatcher's or- 
ganization was a suooesi, and immediately 
commended itself to the public But Thatch- 
er's broad claims cannot be sustained. There 
may have been patentable noveltv in the means 
he employed to adjust the parts in the new or- 
ganization, but there was none in merely bring- 
ing those parts together. They did not per- 
form any new function in the new arrange- 
[291] ment The fuel magazine does lust the same 
work in the new structure it did in the ordi- 
nary coal stove. All the other parts of the 
fireplace heater operate precisely as they would 
if the ordinary fuel pot were used instead of 
the substituted magazine. The parts do not 
co-operate to produce a new result By thdr 
aggregation the new structure contains all the 
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advantages which resided before sepimitely is 
several structures. The new heater is, there> 
fore, a better heater than any which preceded 
it, but it does not present a patentable combi- 
nation, irrespective of the means emploved to 
adjust the several parts into efficient relationt 
to each other. 

"As, concededly, the claims of the patent 
are not to be limited to any such combination, 
they must be held void for want of patentable 
novelty." 12 Fed. Rep. 569. 

On this appeal, counsel for the appellants con- 
test the accuracy of the positions of the circuit 
court on which its decree is foimded, and in 
opposition thereto contend: First. That it was 
sufficient to support the patent that Thatcher 
found out that the fuel magazine was useful in 
its new situation, and that its use in this new 
situation was not obvious to those skilled in 
the art; in other words, that Thatcher having 
succeeded in making a better fireplace heater 
than any that had gone before it, by doine 
something that was not obvious to those skilled 
in the art, what he did involved invention 
as dlstinfl^ished from mere mechanical skill. 
Second. That as regards fireplace heaters, the 
fuel magazine did perform a new function, be- 
cause its use was never before known in sudi 
structures. Third. That the parts of the com- 
bination stated in the claims aid not constitute 
a mere aggregation, but co-operated to pro- 
duce a new result. This new result, ft is 
claimed, consisted in securing in fireplace heat- 
ers a uniform and steady heat that coidd be 
regulated for their own purposes by the occu- 
pants of the upper rooms, heated % means of 
furnace registers, at the same time furnishing 
heat for the room in which it was situated by 
means of a heater that did not require frequent 
att^tion. The result of tiie contention on 
these points as claimed is that the fireplace 
heater of tbe patent, containing a magazine ex- 
tending to the outer casing of Uie heater, capa> 
ble of holding a supply of unignited coal, and 
feeding the same to the fire, was patentable as .^^, 
a new article of manufacture. * ^ 

Mr. Brevoort, the principal expert on behalf 
of the appellants, states the case on their part 
in his testimony as follows: 

"The problem which Thatcher had befors 
him was to place the magazine of his patent 
within the Bibb A Augee fireplace heater, or 
rather, his invention may be said to have con- 
sisted in the conception of the idea of taking 
out the fuel chamber or pot of the Bibb & 
Augee device, and substituting therefor a 
magazine of the kind shown in tbe Thatcher 
patent, the execution of which conception, if 
successful, had for its object to confer upon 
the fireplace heater the regularity and steadi- 
ness of action which alone could be seciured by 
the use of a magazine standing ready always 
to automatically feed the fire whenever it may 
become necessary. Now, it was not at all an 
obvious thing that this large mass of unignited 
coal could he put within the comparatively 
limited compass necessary for the ordUnary fire- 
place heater in place of the incandescent cod 
contained in the pot or fuel chamber of tbe 
Bibb & Au^ heater, and still leave a heater 
which would be successfuL Indeed, one of 
the defendants' witnesses in this case idaced a 

, tried it, and 



magazine in a fireplace heater. 
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iibaodoned it as useless and as a podUye in- 
juiy, rather than, as future experiments have 
shown, a great benefit, to the structure. An- 
other witness seems to have introduced a mag- 
azine into one of his fireplace heaters at about 
the date of Thatcher's patent. This witness 
says that he did not think it was important, 
but says that had he known* anything of its 
importance he would have got a patent for it. 
These two witnesses clearly show that the 
putting of a magazine into a fireplace heater 
was not obviousfy a good method of improving 
the old Bibb & Au^ree heater, and that even 
after a magazine had been introduced, that its 
utiUty was not manifest without experiment 
and careful trial, and this testimony is given 
by men who apparent! v were thoroughly skilled 
fad the art ana had had much and long experi- 
ence in the fireplace heater business. A con- 
sideration of the old Nott structure, if it ever 
[203] existed, as testified to, would have deterred 
rather tlian encouraged anyone from intro- 
ducing such a fud receptacle as was there 
shown into a fireplace heater which was re- 
qmred to heat rooms above and below simul- 
taneously. For the reasons above given I 
think that it required invention to introduce a 
magazine extending to the top or outer casing 
of nie stove into a fireplace heater having a 
protuberant front for heating the room in 
which the heater stood, and a furnace like back 
for heating the air for the rooms above. Most 
assuredly, the parts referred to in the first and 
second claims of the Thatcher patent coact 
when in action in the production of the result 
desired. The protuberant body heats the low- 
er room. The mantel or fnme separates one 
portion of the hester from the other, so that 
the protuberant body may perform its function 
while the furnace like back may perform its 
function. The fuel magazine holds the fuel 
in readiness to supply the fire which is to heat 
both back and front alike with steadiness and 
uniformity, the maguine being fed through 
a hole in the outer casing direcUy, thus obvi- 
atinff the opening of any doors into the com- 
bosaon chamber when the fire is to be fed and 
the consequent cooling d3P of the heater by ad- 
mitting fresh air into the device above the 
grate. By the bringing together of these parts 
and their Joint action one with the other a fire- 
place heater is formed having advantages over 
any heater that went before, and which form 
of neater has gone so extensively and lai^gdv 
faito use that it has practically superseded aU 
other forms, as I am informed." 

This statement must be considered in con- 
nection with the well established and admitted 
facts in respect to Uie prior use of fuel maga- 
zines in base burning outstanding stoves, so 
classified as stoves standing detached in the 
room to be heated, to distinguish them from 
fireplace stoves or heaters which are partially 
enclosed bv the chimney-piece. Thatcher 
makes no claim in his patent for the fuel mag- 
azine, as long prior to the date of his appHca- 
,^^^1 tion, such a magazine was in common use in 
what are known as base burning stoves. In 
construction and in position, with relation both 
to the burning mass in the pit of tlM stove and 
to the outer oising through which it opened, 
either on the top or at the side of the stove itself, 
the fuel magazme of the outstanding stove is 
t21 IT. & 



the same as the fuel magazine when placed in 
the fireplace heater accord! og to Thatcher's 
patent It is admitted that what Thatcher did, 
and all that he did, was to transfer this well 
known fuel magazine from its use in an out- 
standing base burning stove to a fireplace heat- 
er, equally well known and in common use as 
to its arrangement, construction, position, and 
mode of operation. When this fuel magazine 
was thus transferred from one kind of stove 
to another, in its new situation it performed 
precisely the same function, with respect to 
the fuel and the fire, as it had always been ac- 
customed to perform in its old place, and the 
fireplace heater into which it was thus newly 
placed, so far as the generation and transmis- 
sion of heat and heated air are concerned, op- 
erated precisely v it Had habitually done be- 
fore. 

It is true that such a fireplace heater, by rea- 
son of the fuel magazine, was a better heater 
than before, just as the outstanding stove with 
its similar fuel magazine was a tetter beater 
than a similar stove without such a fuel maga- 
zine. But the improvement in the fireplace 
heater was the result merely of the sinde 
change produced by the introduction of uie 
fuel magazine, but one element in the combi- 
nation. The new and improved result in the 
utility of a fireplace heater cannot be said to 
be due to anything in the combination of the 
elements which compose it, in any other sense 
than that it arises from bringing together old 
and wen known separate elements, which, 
when thus brought tosethe^, operate separate- 
ly, each in its own old way. There is no spe- 
cific quality of the result which cannot bedefi* 
nitely assigned to the independent action of a 
single element There is, therefore, no patent- 
able novelty in the aggregation of the several 
elements, considered m itself. 

If, however, to adapt these separate elements 
to each other, so that they can act together in 
one orfl»nization, required the use of means 
not within the range of mere mechanical skill, 
then it would be true that the invention of 
such means for effecting a mutual arrange- 
ment of the parts would be patentable. If, in 12951 
the present case, owing to the necessary form, ^ 

size, structure and ntuation of a fireplace 
heater as ordinarily made and used, there were 
ascertained difficulties in uniting such a fuel 
magazine as Thatcher adopted from its known 
use in outstanding base bumine stoves, and 
those difficulties were overcome by something 
more than mere mechanical ingenm^, he might 
have been entitled to a patent, not tot the com- 
bination, however made, of the fuel magazine 
and the fireplace heater, but for the means 
which he had invented for effecting it Noth- 
ing of that, however, appears in th& case. Tlie 
invention described is not of any such device 
for effecting the combination; no claim is made 
of that character. The cldm made is for the 
combination, no matter how or by what means 
it is, or mav be effected. 

In this view of the case, it is impossible to 
distinguish it, so far as the rule of decision is 
concerned, from the cases of Hail€9 v. Van 
Warmer, 20 Wall 87 U. 8. 868 [22: 2411; AMd 
v. Riee. lOi U. 8. 787, 764 [20: 910, Olfl; Bmn. 
B, R. Go. V. Locomotiw etc Tntek Oo. 110 U 
8. 490 [28: 222]; MarrU v. MeMiUin, 112 U. 8 
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Mm-.tWI]; BcBUkr y. BaudM Mfg.Co. 118 
n. 8. S9 [%: 9011: TKompmn t. BomeUer, 114 
U. H. 1 [30: 761; BweAcr Wg. Co. v. Atteater 
Jffff. Ob. 114 U. B. 638 m-. 883]; GarAter t. 
£ffT, 118 n. 8. laO [ante, 1081. 

Tbere ii no eacape, ve thine, from the cod- 
durioDi TMched by the Circuit Court. B* da- 
trttit tlur^on qfftrmtd. 

Tnwoopr. Teat: 

Jamca H. HoKennsr, cnerk. Sup. Court, D. B. 

UNITED STATES. F^., 

BAPTI8TE Lb BRI8. 
(Bae 8. 0. Beportert ed. STB-M.) 



a, Ii Indkao 
>D IIBB R. 8., 



LHO. M».] 
aubmitted April 7, 1887. Banded April Ii, IS87. 

ON a certiflcate of dlvisioD in opinion between 
the Judges o^ the Circuit Court of the 
United States for the DiBtrict of MioDesota. 
The history and facts of the case appear In 
the opinion of the court. 

Mr. WillUtni A. VLmmtt, Auitt. Atty. 
Otn., for plalutifF. 
No counsel appeared for defendant. 

1279] Mr.GhitfJtuliee Waits deliTered the opin- 
ion of the court: 

This Is an information against Baptists Le 
BriaunderMctlon 2189 of the Revised Statutes, 
for introducing spirituous liquors, ''from sonte 
place and temto^ outside of the Indian coun- 
try, into the Indian country; to wit. Into thai 
Mrt thereof lying and being in the Connty of 
Polk In said mstnct, and being and known as 
the Red l^ke and Pembina Indian Reserra- 
tion." Le Bris demurred to the information, 
and the Judges holding the circuit court hart 
certified to us that, upon the bearing of the Is- 
sues of law thus presented, their opinions were 
opposed upon the following qilestions: 

1. Is the Reservation of the Red Lake and 
Pemljina Indians In Polk County, Hinnesota, 
Indian countrr, within the meaning of section 
E18B of the Revised Statutes of the United 
BtKtesT 

3. WluU la meant l^ Indiao countiT in the 
heading of chapter 4, Idtle 38. of the Revised 
Statutes, and in the sections In tluit chapter 
which define crimes committed Id Indian 
country T 

8. Does section S096 of the Revised Statutes 
repeal and abolish the definition of Indian 
country found In section 1 of the Trade and In- 
tercouise Ad of June 30, 1684, 4 Stat atL.720T 

4. If it does, are all the provisions of chap- 
ter 4, title 28. for puDlihment of crime in Intu- 
an country, nugatory T 



_. If the provislonB of chapter 4, title S8 of 
the Berlsed Statulee are not rendered nogalory 
bj Kctlon 0596, to what locality do they ap- 

important loqulrr !• whether the Red 
Lake and Pembina Indian Reserration has 
been '* Indian cotutry" vftbln the meaning of _, 
section SIBO slnoe the Rerised Statutes went l^^l 
into effect That section is a i»enBctmeDt in 
part of aectlon Sti of the Act of June 80, 18B4. 
chap, lei, 4 Stat at L. 783. at amended by the 
Act of March IG, 1864. cbap. SS. 18 Htat at L. 
99; and It wm dedded by tbis court In UhOtd 
Btata t. 43 Galtm* WhiOy, 98 U. S. 188 [38: 
848], and 108 U. 8. 491 [37: 8081, that this 
Reservation was "Indian country before the 
revision of the statute*. At that time section 
1 of the Act of June St), 1884, lupra, was in 



Hissburi and Louisiana, or the Territory of Ar- 
kansas, and also that part of the United 
Btalea east of the HlsaUaippi River, and not 
within any Slate to which the Indian title has 
not been extinguished, for the purposes of thb 
Act, be taken and deemed to tie the ladian 
country," 
Tbis section was not re«nscted in the Re- 



tlie purpose of determining what ' 
meant by the term "Indian country," when 
found in sections of the Revised Siatutes which 
were re-enactments of oUier seo'lons of this 
statute. That decision was made since thia 
case was heard below, and upon Its authorl^ 
we answer the first question certified in tlie al- 
flrmative. The repeal of this section does not 
of Itself change ttkc meaning of the term it de- 
fines when found elsewhere in the original con- 
nection. The re-enacted sections are to tw riv- 
en the same meaning they bad in the orifniM] 
atatute, unless a contrary intention ia plaloly 
manifested. 

As the answer to the first queitloD In the af- 
firmative necessarily coven all that Is material 
in the others, they nCed not be further referred 
to, and It is consequently ordtrtd that it be eer- 
tified to the anirt bAnt that thtfint que^ion it 
inttoered in the ajprmative, and that a furtMtr 
anneer to the othen it dtenied unR«WMiirji. 
Trap copy. Test: _ 

James H. UcKenner, Clerk, Bup. Court, V. & 

wmXIAU W. DUOaER vr lU, Pfg*- ^ |288) 
Err.. 

HENRY A.' TATLOEL 

HOBABTO. DUGaERBTAi~,2W«.<»JftT. 

SAME. 

(Bee&O.BeDOrtec'sed. nu 

PraetiM—i^lirmante, for mmt of promattSoti tf 

vnitt of error 

This court alllmis theJudfiiMnla of the omirt !<•- 

low UDdsr seotlon 4 of Bule a for want of dus 

121 [■. S. 
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proMOuUon of the writi of error, tbere belnff no 
Milfnmnntn of orror as required br eeotloD wT B. 
fl^and no appevrmnoe of oounselfor plaintifflB in 



FNoa. 207 208.1 
Submitted Apritr, JI, Jm. Decided April 18, 

1887. 

rl ERROR to the Supreme Oourt of the State 
of Alabama. Aprmed, 

These actioiis were brought in a state court 
to reoorer possession of certain tracts of land 
with damages for their detention. The trials 
resulted m verdicts and judgments for the de- 
fendant; and on appeal these Judgnfents were 
afl9rmed bj the court below on tne authority 
of the case of TayU>e y. Dugam', 66 Ala. 444; 
whereupon, the plaintiffs sued out these writs 
of error. 

No counsel appeared for plaintiffs in error. 

Iff*.* James T. Jones, for defendant In er- 
ror. 

Mr, Chief Jvitiee Watte deliyered the opin- 
ion of the court : 

These are writs of error brought for the re- 
view of judments of the Supreme Court of 
Alabama. JNo assignment of errors was re- 
turned with the writ in either of the cases, as 
required by section 007 of the Revised Statutes. 
No counsel has appeared for the plaintiffs in 
error, but the cases have both been submitted 
by the defendant In error on briefs, without 
any specification of errors by the plaintiffs, as re- 
quired by Rule 21, section 2. We therefore 
affirm the Judgment in each case, under section 
4 of the same rule, for want of a due prose- 
cution of the writs of error. 

Affirmed, 

Tnieoopy. Test: 

James H. MoKenney, derk 8up. Court, U. 8. 



4041 J. p. D. LANIER, CHARLES LANIER et 
AL., Partners as Winslow, Lanibr & Co., 
Appti., 

JOHN NASH ET AL. 

(See & a Beporter*8 ed. 404^00.) 

Jurisdiction — trantfer of note to cut offdefenee-— 
parties — trantfer by bank—review qf evi- 
dence-^^risdietion siutained and bona fide 
ekaraeter ef tramfer denied. 

1. The transfer of % note, not to give inrlsdlotton 
to the oourts of the United States, but to create an 
ownership which will cut off an anticipated defense. 
Is not of itself enoufirh to make It proper for such 
courts to refuse to take Jurisdiction, if the transfer 
Is complete and such as to enable the assignee to 
maintaJn a suit In his own name. 

2^In a proceedinfir to foreclose a mortgage, it Is 
heUL upon a review of the evidence, that toe facts 
established thereby show suchta transfer of the note 
secured bv the mortgage as to enable the plaint- 
iffs to mamtain suit in their own names, but not 
to entitle them to protection as bona Me holders; 
said note having been transferred bj the holder, a 
bank, with a separate special guaran^ of collection 
and with directions, nven both before and after 
maturity; in respect to the course to be taken for 
Its ooUeotlon. 

[No. 200.] 

Argued AprU 7, 1887, Decided April 18, 1887, 



APPEAL from the Circuit Court of the United 
States for the Northern District of Ohio. 
Affirmed, 

The history and facts of the caae appear Id 
the opinion of the court. 

Messrs, Lawrence Maxwellt Jr.* Rtifus 
King and Samuel J. ThompsonAoi appellants. 
Messrs, John Coffey and Da/rid 6. Eoun- 
shell, for appellees. 

Mr. Chief Justice Watte delivered the opin- 
ion of the court: 

This is a suit for the foreclosure of a mortp 
gage made bv John Nash and Ellen Nash, his 
wife, to Hugh Colville, under date of Decem- 
ber % 1876, on certain lands in Logan County, 
Ohio, the separate property of the wife, to se* 
cure a note of the husband for $18,000, payable 
to the order of Colville, in three years from 
date, with interest at the rate of 8 per cent per 
annum, payable semi-annually; and the cnief 
controversy on Uie appeal is as to the amount 
that is due. In the view we take of the case 
litUe else is involved except questions of fact. 
From the testimony we find that for many 
years prior to July 4, 1879, the Commercial 
Bank of Cincinnati was an unincorporated 
banking association, having its office in Cincin- 
nati. Ohio. John Nash, a manufacturer, do- 
inff business in that city, either alone or with 
others, under the name of John Nash da Co., 
had long been a customer of the bank, making 
deposits and setting discounts of his business 
paper as occauon required. 

Some days before December 4, 1876, Nash 
being in want of $12,000 to settle a debt which 
he owed for iron, and to meet some other lia- 
bOities, applied to Colville, the cashier of the 
bank, for a loan of that amount on real estate 
as collateral. Colville, after consultation with 
the directors, agreed to let him have the money, 
and he thereupon procured the execution by 
his wife of the mortgage now in suit, and an- 
other on a house and lot she owned in Cincin- 
nati to secure another note of his for $7,000, 
payable to the order of ColviVe in three yean 
from date, with interest at the rate of 8 per cent 
per annum, payable semi-annually. He Uien 
took the two notes and morticagra to the bank 
and placed them as collateral security for his 
own note for $12,000 at sixty days, which was 
discounted and placed to his creait in account 
At the time this was done it was hoped and ex- 
pected that Nash would get some one to lend 
him the money on the mortgages, and thus ea- 
able him to take up his note to the bank. 

When this arrangement was made, Nash or 
his firm was indebted to the bank for notes of 
his customers that had been discounted and 
not paid at maturity to an amount between 
$4,000 and $5,000. As the notes which bad 
been diMOunted were protested and came back, 
he gavL' his own notes or those of his firm for 
the same amount, payable at a future day, which 
were discounted and the old paper retained as 
collateral. An effort has been made in this 
case to show that, at the time the $12,000 was 
lent, it was agreed that the mortgages should 
be placed as collateral to the old deU as well as 
the new; but the preponderance of the evidence 
is decidedly the other way, and we have no 
hesitation in finding that no such agreement 
has been proven. 
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Nash continued in business untfl January, 

1878, when he failed and made an assignment 
In the meantime he had borrowed from the 
bank another $1,000, which it is conceded was 
secured by a pled^^^e of the notes and mortgages 
as collateral. He renewed all his notes to ue 
bank as they became due, until near the time 
of his failure, ^ying the interest thereon at 
each renewal, r^ o payment of interest was ever 
made, however, on the mortgage notes, and on 
the 10th of May, 1879, a suit was begun by 
Colville, who was a citizen of Kentucl^, in the 
Circuit Court of the United States for the 
Southern District of Ohio, for the foreclosure 
of that for $7,000, on accoimt of default in the 
Daymen t of interest While this suit was pend- 
UDg a corporation was or^nized under the name 
of the Commercial Bans of Cincinnati, which 
became in fact the successor of the old bank by 
taking its good assets and assuming its liabili- 
ties. Among the other assets trans^rred to the 
corporation were the debts of Kash and his 
firm, and their collaterals. In making, this 
transfer Colville indorsed the note for $18,000 
in blank, and the note and the mortgage for its 
security were delivered to the new bimk. He 
also made an assignment of his interest in the 
suit then pending on the other note and mort- 
gage. The preddent and cashier of the new 
bank were different from those of the old bank, 
but some, if not all, the directors of the new 
were the same as those in the old. 

On the 80th of August, 1879, a decree pro 
eonfe88o was entered in the suit for the f oredos- 
ure of the $7,000 mortgage, under which a sale 
of the mort^ged proper^ was made, which 
realized $6,582. 7!7over and above the costs and 
expenses, and this amount was paid to the new 
bank on the 28th of November, 1879. 

The note of $18,000 fell due December 7, 

1879, and on the 12th of November next before 
Its maturity, it was sent by the president of the 
new bank to Winslow, Lanier & Co., the plaint- 
iffs in this suit, inclosed in a letter, of which 
the following is a copy: 

"CiNcmNATi, O., Nof>. 12, 1879. 
"Mess. Winslow, Lanier & Co., New York. 

"Gents: I enclose herewith note of John 
Nash with mortgage, dated Dec 4. 1876, at 8 
years, with interest at 8 per cent, for $18,000; 
the first two years' interest paid. 

" I will thank you to pla(» Uiis note to the 
credit of the bank under discount, and oblige, 
" Youxi. Very Resp'y, 

" (Signed) Ceab. B. Pootb, iVV <." 

Accompanying the note when sent was this 
guaranty written on a separate Diece of paper: 

'* The Commercial Bank of Cincinnati here- 
by guarantees collection and payment of the 
note of John Nash to the order of Hugh Col- 
ville, dated Dec. 4, 1876, for $18,000, at 8 years, 
with interest at 8 per cent annually, and the 
mortgage securiziff the same, if purchased by 
Mess. Winslow, Lanier & Co. The first two 
years' interest has beoi paid. 

"(Signed) Chab. B. Pootb, Pret^t." 

Winslow, Lanier A Ca were bankers in the 
City of New York, and had been for many 
years the correspondents of the old bank in that 
city, and the new bank continued the same 
bumness relations with them on its organiza- 
tion. On the receipt of the note tlie credit was 
94g 



given for the amount of the note and one year^i 
interest, less the discount untU maturitv, as re- 
quested. Afterwards the president of the Com- 
mercial Bank wrote Winslow, Lanier & Co. as 
follows: 

" COMMEBCIAL BaKK, CnTOZNllATI. . O. , 

"JViw. 28, 1879. 
"Mess. Winslow, Lanier & Co., New York. 

" Qbnts: I have to ask you to notify John 
Nash and wife (West Liberty, Logan doun^, 
Ohio), immediately bv letter tbat you hold the 
note and mortgage for $18,000 and int., re> 
questing payment accordingly at maturity. 

" In vour letter to them please say nothing 
concerning the first two years' interest, as the 
sum collected by us from other collections may 
not prove to be suflScient to pay the entire two 
years' interest, as it was supposed it would. In 
case this debt should not be paid at maturity I 
have further to ask that you do not charge it to 
our ac., but hold it so that suit can be brou^t 
by you if necessary. I enclose a letter to me 
from our atf ys King, Thompson & Maxwell, 
which please read and return to me. 
"Very Respectfully. 

Chab. B. Pootb, P't." 

" CmcENKATi, Dee, 8, 1879. tAg^g* 
" Mess. Winslow, Lanier & Co., New York. ^^^ 

" Qekts: I have vour favor of 1st insU It 
was intended that the guaranty of this bank 
for the coUection and payment of the note of 
Jno. Nash, dated Dec 4, 1876, at 8 yrs., with 
8 per cent interest, should continue ta full 
force until the final collection of the debt. This 
guaranty is hereby confirmed and amtinued in 
full force until the final collection of the note. 
I enclose confirmation from Mr. Sherlock to 
the same effect " Very Resp't. 

"(Signed) Chas. B. Footb, Prei." 

** COMMKBCIAL BAHK, CzNCIHNATI, OhIO, 

Dee, 10, 1879. 
" Mess. Winslow, Lanier & Co., New York. 

" Qbntb: I have your favor of 8tb inat. in- 
closing copy of a letter from Mesa. Avery ft 
L'Hommedieu, attorneys for John Nash. I 
shall be obliged if you will replv to Mess. Aveiy 
& L'Hommedieu, notifying them that unless 
the debt is immediately psad or satisfactorily 
arranged the note and inortgage will be pat m 
suit by you. 

" In case suit becomes necessary I win thank 
you to place the paper in the hands of the Hon. 
K. P. Kanney, Cleveland, Ohio (onless too 
prefer other counsel), with Instnictiona Tto] 
bring suit in U. S. Circuit Court to f dedbae 
the mortgage in vour name. 

"You will please refer Judge Raanqr to 
Mess. King, Thompson & Maxwell, our att'ya^ 
for any information required for the suit. 

" Of course we bear all the expenses. 
" Very Resp't, 

" (Signed) Cbab, B. Footb, JF^wl* 

"COXMBBCIAL BaIIX. CiNCISHATI, O., 

"i?'e6. 20, 1880. 
" Mess. Winslow, Lanier & Co., New Yorit. 

" Qents: Your favor of the 19th inat is at 
hand. I wHl thank you to send the note and 
mortgage of John Nash to Judge Ranney, ol 
Cleveland, in accordance with the terms of my 
letter of the 10th of Dec. 

" Very Resp't, 
" (Signed) Chab. B. Tootb, IVii^lL*' 
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In ftccordajiGa with tbcse dlractioni the note 
Mid mortgage were seat to Hr. Rurney, who 
begiui this suit for the foreclomm March IB. 
18dO. Both Nash and his wife answered the 
bOI, denfiog that the plalnlifls were the bold- 
en and onners of the note, and claiming that 
if thef were Ihey took them subject to all de- 
fenaea which would have been good against 
ColviUe, the pnvoe and morteagce, and that the 
amouDt realizco from the sale of the propertv 
covered by the )T,000 mortgage should be al- 
lowed as a credit on Ibe other. 

The circuit court sustained this defense And 
gave a decree accordingl;. From that decree 
this appeal waa lakea. 

The facta estkblished by the evldeDce, taken 
togetber, ibow, as we tbf nk, that when the suit 
was begoD Winslow, Lanier & Co. had such a 
title to and Interest in the note and morteage 
as gave them the. right to sue therefor in Uicir 
own names. They had actually discounted 
the Dote and plated the proceeds to the credit 
of the bank in their genenl account, and it does 
not appear that this credit bad ever been can- 
celed when the suit was brought But it Is 
equally apparent that they are not either in law 
or equity entitled to protection as innocent 
holders for value against the defenses of Nosh 
and wife to the notcand mortgage in the hand 
of ColviUe or the old bank. & between the 
old bank and the new we entertain no doubt 
that the new bank is to be ttealsd in all respects 
as the nicccAor of the old, taking the assets 
Uiat were turned over as tb^ stood and asauu- 
Ins the liabilities. All the knowledge of Iba 
old bank as to the rights of the parties to the 
secarltles tronsferrea is chargeable In law on 
the new. 

The transfer from the new book to Winslow, 
Lanier & Co. shows on its face that It was not 
made in the usual course of btuinets between 
a western bank and Its New York oonespond- 
ent. The note, which was ori^ally for three 
years, and secured by mortgage, had less than 
thirty days lo run. and was payable at the Cin- 
cinnati bank. It was not even indorsed by the 
bank in the usual way, but instead, a formal 
gmirBnty of collection and payment, on a sepa- 
rate paper, was seat forward lo take effect If 
the purchase was made. The letter accom- 
panying the papen contained not a word of ex- 
jdanatloo, and even before the maturity of the 
note the bank b«ao to give directions fn respect 
to the course lo be taken for Its collection, ao- 
companled by a request thotlf p^ment waa 
not made the note should not be Charged back 
in acconnt, bat held "so that si^t can be 
broQght by yon if necessary. " These dltectfanu 
were continued after matmi^, and so far as 
appears always followed, even to the time and 
manner of commendng suit. Under these cir- 
cumstances wecannot look on Winslow, Lanier 
A Co. iDanyotherUght than as trustees for the 
bank, and proceeding for the coUectton on its 
account; the avails lo be credited when realized. 

In this court It waa claimed in argument that 



the transfw was collusive for the puipoae of 
creatinga case cognizable by the Circuit Court 
of the united Stales, and, therefore, should 



bave been dlsmlraed below under the authority 
of section 5 (tf the Act of Harcb 8, 18TS, chap. 
187, 18 Slat at L. 470; but wo And no snffldeDt 
evidence to JuMlfy ns In reversing the decree 

181 r. 8. 



and sending the stitt back for adlsmtasaL Tbe 
transfer was undo ubiedly made for tbe purpose 
of putting It In the power of Winslow, Lanier 
& Co. to bring a suit; but this, for anything 
that now appears might as well have been begun 
In a state as In a federal conrt. Thu object of 
the hank seems to have been not to give Juris- 
diction to tbe courts of the United Slates, but 
to create an ownership which would cut off 
the anticipated defenses of the mortgagors. 
That of itself Is not enough to make It proper 
for the courts of tbe United Slates to refuse 
to lake jurisdictioD if tbe title made by the 
transfer is complete, and such as will en- 
able the assignee to maintain a suit in his own 
name at all. To justify a dismissal It must ap- 
pear that the object was lo create a case cog- 
nizable UQjler the Act of 1875. 

Thi* iiupo»e$ of thti^UiU eate, and the deent 
u eoiueguentlyaj^rmtd, 
lyue oopy. Ten : 

Junes H. McKennej, Clerk. 8up> Ooanfc U. B. 

UNITED STATES, Apf^ 

THE MAXWELL LAND-GRANT COM- 
PANY; DENVER AND BIO GRANDE 
RAILWAY COMPANY; PUEBLO AND 
ARKANSAS VALLEY RAILROAD 
COMPANY; Airo ATCHISON, TOPEKA 
AND SANTA F£ RAILROAD COM- 
PAHY. 

(See B. C Beporter's ed. SS-saj 

PMie (andt—epntrol of, vated in Ctmoreti Of 
OmstituNm— ^urudfeffon o/ court* ijr tquity 
ottepaitntt.oroUurMidenBeiqflilUBbtaiiud 
from tie Untied Staiee bgfravdor mUtake — 
tetiimonji mutt be eiear, uiuquiweai andean- 
vineing—pntumxititm qf regvimitjf — ilmean 
grant la Beawitn emd Mmmaa limits 
tion — eonfirmatia b)f Oattgreie. 
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•tops required bf law had been oteerved, the im- 
portanoe and necenity of the gtability of tItleB de- 
pendent on theee offloial Instruments, demand that 
Uie effort to set them aside should be suocessful 
only when the alleerations on which this attempt Is 
made are clearly stated and fully proved. 

7. In this case the evldenoe produces no oonylo- 
tion in the Judicial mind of the mistakes or frauds 
alleged In the bill; and the decree of the droult 
court dismissing it is affirmed. 

[No. 974.] 
Argued March 8, 9, 10, 11, 1887. Deeided 

April 18, 1887. 

APPEAL from the Circuit Court of theUnited 
States for the District of Colorado. AMrmed, 
The history and facts of the case fiuly ap- 
pe^ir in the opinion of the court. 

Messrs. William A. Maury* Asst, Atty- 
Oen., and J. A. Bentley* Special AssistafU, 
for appellant. 

Messrs. Frank Sprin^^r and Charles £• 
Gastt for appellees. 

Mr. Justice Miller delivered the opinion of 
the court: 

The case before us is an appeal from the Cir- 
cuit Court of the United States for the District 
of Colorado. 

The decree from which this appeal is taken 
dismissed a bill brought in that court, by the 
United States against the Maxwell Land- 
Grant Company, Sie Denver and Rio Grande 
Railway Company, the Pueblo and Arkansas 
VuUey Railroad Company, and the Atchison, 
Topeka and Santa F6 Railroad Company. It 
was brought by the Attorney-€kneral of the 
United States, and its purpose was to have a 
decree setting aside and declaring void a patent 
from the United States srantrng to Charles 
Beaubien and Guadalupe Mranda, their heirs 
and assigns, a tract of land described in a very, 
extensive survey, which is made a part of the 
patent It is stated in the brief of the Assistant 
Attorney-General in this court that the patent 
conveys I.IH/JH^^ acres of land, lying part- 
ly in the Territory of New Mexico and partly 
in the State of Colorado. This patent is dated 
May 19, 1879, and seems to be regular on its 
face in every particular. The bill to set this 
patent aside was filed in the Colorado Circuit 
Court on Augost 25, 1882, which was a little 
over ^bree years after the patent was issued. 
Bv virtue of certain mesne conveyances, and 
oilier transactions not necessary to be recited 
here, it may be stated that tbc title conveyed 
by the patent to Beaubien and Miranda inured 
immediatclv upon its being issued to the bene- 
fit of the Slaxwell Land-Grant Company, a 
corporation which bos the bcneticial interest in 
the grant, so far as appears in this record; and 
the contest is mainly u not exclusively between 
the United States and that Company. 

The original bill filed in the case assailed the 
grant mainly upon the ground that the patent 
was issued by the Executive Department of 
the Government upon the false representations 
of the defendant, the Maxwell Land-Grant 
Company, and those whose estate the Com* 
pany has in the land, and of whose fraudulent 
actings and doings in the premises the Com- 
(Miny had notice at the time it acquired the 
title. This bill recites the ori^rinal mnt of 
January 10, 1841, by the Republic of Mexico, 
which it declares was in due form of law, made 
to Beaubien and Miranda, citizens of said Re- 



public, and it gives the description of the land 
and its boundaries which is here the subject of 
controversy. The bill also declares that said 
grant and the proceedinffs had in regard there- 
to were in due form of law and in accordance 
with the usam and customs of thel countrr, 
as more fully appeared by reference to the 
grant and Act of possession, copies of which 
were annexed thereto, and that it was duly ac- 
cepted by the grantees, who immediately there- 
upon entered into poeoession of the premises, 
and that they, and those holding unoer them, 
have ever since been in Uie quiet, peaceable, and 
exclusive possession thereof. 

The bill then declares that the Surveyor- 
General of the Territory of New Mexico, un- 
der the Act of 1854, made a report in favor of 
this grant; that on June 21, 1860, the Congress 
of the United States confirmed and ratified it 
as recommended; and that the patent was aft- 
erwards issued upon a survey made by order 
of the Government under the (nstructions of the 
Surveyor-General of New Mexico, approved by 
the Commissioner of the General Land-Office, 
which patent is made an exhibit to the bUl. 
This original bill then goes on to charge that 
the survey on which this patent was issued was 
falsely and fraudulently made, and that the 
Maxwell Land-Grant Company, and certain 
parties who made this survey under a contract 
with the Government, conspired to cheat and 
defraud the Government of the United States 
by including a larger amount of land than was 
intended to be embraced by the original grant 
of the Republic of Mexico; and it especially 
charged that about 2«5,000 acres; to wit, all the ,^.^, 
lands lying and being in the County of Las i'**^ 
Animas, in the State of Colorado, were fraud- 
ulently included in this survey, and were of 
the value of $2,000,000. The main purpose of 
the bill, and the only specific prayer for relief, 
is that the survey may be demred void so Ui 
as it includes lands within the State of Colo- 
rado, though it concludes by praying for gen- 
eral relief . 

It is quite obvious that the ground of relief 
set out in this bill is that the excess of 265,000 
acres lying within the present State of Colorado 
was included within tne survey by fraud, and 
that this fraud should be remedied. No attempt 
is mad^ in the bill to assail the remainder of 
the grant or to point out any reason why the 
patent should not be good for all the lands in 
New Mexico. After answers had been filed to 
this bUl, and a large amount of testimony taken, 
there was filed, on the 6th day of December, 
1883, an amended bill, which it is now insisted, 
is substituted for the original bill. In this 
amended bill, for the first time, it is set up, ss 
a ground for setting asid^ the patent and sur- 
vey on which it was made, and having them 
declared void, that, under the laws of Mexico, 
at the time it was made, no such grant could 
exceed eleven square leagues to each individual, 
and that by virtue of those laws, therefore, the 
grant to Beaubien and Miranda could not exceed 
22 leagues, the eauivalent of which is 97,434 
acres. The bill then sets out, with something 
more of particularity, the errors supposed to 
exist in tne survey on which the patent from 
the United States was based, and the frauds 
connected with that survey by which the offi- 
cers of the Government were imposed upon and 
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lodnoed to laoe the patent MadioftbeteB- 
linioaj, and pertiapa moat of it, was taken be- 
fort t£is amendment was filed; and it ia atronely 
indated in the brief of the appellees, that ma 
reason for filing it waa that the testimony taken 
in naad to the fraada; and in regard to the 
mirtake of the officer of the Qovemment in 
ranninff Uie boondariea of the grant, had failed 
to estaohsh such fraud and mistake. 

Answers and replications were filed in due 
time, and a large amount of testimony taken, 
wliidi, with the pleadinga, docomenta and pro- 
ceedinga of the court, wSa other public bodies, 
ccmstitutea printed record .of nearly nine hun- 
dred pagea. 

The questions which are presented by this 
record and which denumd our con^eration 
may be divided into three: 

First Do the colonisation laws of Mexico, 
in force at the time the grant wasmadetoBeau- 
blen and Miranda, namely, the decree of Uie 
Mexican Congress of August 18, 1824, and the 
general rules and regulations for the coloniza- 
tion of the Territories of the Republic of Mexico 
of November 21, 1828, render this grant void, 
notwithstanding its confirmation by the Con- 
gress of the Udted States? 

Second. If the grant be valid, is there soch a 
mistake in the surv^ on which the patent of 
the United States waa issued as justifies the 
court in setting aside both patent and survey? 

Third. Was there such actual fraud in pro^ 
curing this survey to be made and the patent 
to be issued upon it as requires that the patent 
be set aside and annulled? 

As regards the first of these propositions, it 
is undoubtedly true that the decree of the 
Mexican Congress of 1824, in regard to grants 
of the public lands, declared,byfrac]e 12, that, 
" It shall not be permitted to unite, in the same 
bands with the ru^ht of properQr, more than one 
league square oi land suitable for irrigation, 
four souare .leagues in superficies of arable 
land without' the facilities of irrigation, and 
six square leagues in superficies of gnadng 
land,*' 

It has been repeatedly decided by this court 
that it was the practice of the Government of 
Mexico, under that article, to limit its grants of 
public lands in the Territories to eleven square 
leaipies for each individuaL 

But article 14 of the same decree speaks of 
*'the contracts which the empreaarioi make 
with the families which they bring, at their own 
expense, provided they are not contrary to the 
laws;" and article 7 of the Rules and Regula- 
tions of 1828 speaks of " grants made to emprm* 
§ario$, for them to colonize with many fami- 
lies." It is a well known matter of Mexican 
histoiT that, by reason of there being vast 

auantities of unoccupied and unprofitable pub- 
c land, owned by that government in its ter- 
ritories, contracts were made with individuals 
called empre$$ario$, bv which they were given 
very large bodies of land without any regard 
at all to the eleven league limitation, in consid- 
eration that they should bring emigrants into 
the country and settle them upon these lands 
with a view of increasing the population, and 
securing the protection uus ancnded against 
the wild Indian Tribes on the Mexican borders. 
There are many things in the history of this 
grant to Beaubioi ana Miranda which would 
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seem to indicate tiiat it was mideiitood by the 
Mexican authorities to be a grant of the daaa 
Just described. 

In tiie petition of Beanbien and Miranda to 
€k)vemor Armiio, on which the grant was 
founded, dated January 8, 1841, there is a very 
animated description of the condition of the 
Territory of New Mexico and its natural ad- 
vantages, which were undeveloped for want of 
an industrious population. It also contains a 
description of the land, by its boundaries, which 
waa irranted by the Governor in compliance 
with tnis petition, and as this description and 
its true construction is the foundation ol the 
controversy in this suit with regard to the ac- 
cural of the surveys, it is given here: 

" The tract of land we petition for to be di- 
vided equally between us commences below 
the junction of the Rayado River with the Colo- 
rado, and in a direct line towards the east to 
the first hills, and trom there running parallel 
with said River Colorado in a northerly direc- 
tion to opposite the point of the Uila de Qato, 
following the same river along the same hills 
to continue to the east of said Uiia de Gato 
River to the summit of tiie table land (meaa); 
from whence, tuminff northwest to follow 
along said summit until It reaches the top of the 
mountain which divides the waters of the rivers 
running towards the east from those running 
towardis the west, and from thence followinjs 
the line of said mountain in a southwardly di- 
rection until it intersects the first hills south of 
the Rayado River, and following the summit 
of said hilla towards the east to the place of 
beginning." 

The authoritative grant of Governor Armijo, 
dated three days later, is in the following lan^ 
guage: 

''Sahta F£, Januarff 11, toil. 

*' In view of the request of tlie petitioners, 
and what th^ state tnerein being apparent, 
this government in conformity with law, has 
seen proper to grant and donate to the indi- 
viduals subscribed the land therein expressed, in 
order thatthey make the proper use of it which 
the law allows. *• Aipiuo." 

Looking to this question of the nature of the 
grant, as to whether it was an ordinary grant, 
it appears bv the record that Beaubien made 
application m April, 1844, to the Governor of 
the Department, stating that a corate named 
Martinez was seeking to invade and dispute the 
rights of the said Beaubien and Miranda in a 
piu*t of the lands induded in their grant. In 
this petition, remonstrating a^ainsta recognition 
of the claim of Martinez which had been made 
by the territorial government, he says: 

'* And not only does the suspension of labor 
on those lands injure us. for the reason of hav- 
ing incurred heavy expenses, but also a consid- 
erable number of families and industrious men, 
who are willing and ready to setUe upon those 
lands, and to whom we have given lands, a list 
of which individuals I accompany in order that 
Tour Excellency, seeing their number, may de- 
termine what may be proper." 

This shows that the grantees were engaged 
in settling families within the boundanea of 
their ffrant 

This matter was referred to the Department- 
al Assembly, who made a report upon the 
subject, confirming the grant of the Governor 
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to BenuMen and Miranda, and deciding against 
the claim of Martinez and his asaociates. The 
Assembly in making their report upon this sab- 
Ject declare the statements by which Martinez 
and his associates had obtained certain privi- 
leges within the boundaries of the grant to 
haye been false, and proceed as follows: "And 
in view of the documents which accredit the 
legitimate possession of Miranda and Beaublen, 
and their desires that their colony shall increase 
in prosperity and industry, for which purpose 
)ie has presented a long list of persons to whom 
they have offered land for cultivation, and 
who shall enjoy the same rights as the owners 
of the lands; that the government, having dic- 
tated the step for the sole object of ascertain- 
ing the truth, that the truth having been osccr- 
tamed, and the right of the party established, 
is of the opinion tlmt the aforesaid superior de- 
cree be declared null and void, and that Mi- 
randa and Beaubien be protected in their prop- 
erty, as having been asked for and obtained 
according to law." 

To this the €k>vemor ordered the response to 
be made, that, in accordance with the opinion 
of the Departmental Assembly, thus cotified 
to him, *'the order of the 27th of February, is- 
sued by this government, forbidding the free 
use of the land in question, is repealed, and 
Messrs. Beaubein ana Miranda are fully author- 
ized to establish Uieir colony according to the 
offers made by them when they petitioned for 
the land which has been cranted to them." 

It would seem from these orders, decrees, 
and resolutions of the Governor ana Depart- 
mental Assembly of the Territory of New 
Mexico, that they must have supposed tiiat the 
grant was intended for families to be settled 
upon, and was not one of those in which an in- 
dividual could only receive a definite quantity 
of land for the purpose of his own settlement 
and cultivation. There would have been little 
cause for the frequent use of the words 
"colony" and "colonization" and such expres- 
sions as "settling families" in the colony, unless 
such was the view which the granting power 
took of the nature of the grant 

The effect of the action of the Departmental 
Assembly in regard to these grants of land 
within the territories over which they had Ju- 
risdiclion is one which has been frequently con- 
sidered in this court, and the importance of 
their action fully stated. Homtby v. U, 8, 77 
U. S. 10 Wall. 224 £19: 9001; U, 8. v. Otio, 64 
U. B. 28 How. 273 [16: 457]. 

The final confirmation of this grant by the 
Congress of the United States in 1860 affords 
strong ground to believe that that body viewed 
it as one of this character, and not one gov- 
erned by the limitation of eleven sauare leagues 
to each grantee. The Act by which that was 
done was approved June 21, 1860, and is en- 
titled "An Act to Confirm Certain Private 
Land Claims in the Territory oif New Mexico." 
12 Stat, at L. 71. These claims having been 
reported favorably to Congress for confirma- 
tion by the Surveyor-Gteneral of the Territory 
of New Mexico, were numbered inconsecutive 
order, and referred to in that Act by their num- 
bers. The one now under consideration was 
number fifteen. The first section of that Act 
reads as follows: 

"That the private land claims in the Terri- 
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tory of New Mexico, as recommended for con- 
firmation by the Surveyor-General of the Ter- 
ritory, and in his letter to the Commissioner of 
the General Land-Ofl^ce, of the twelfth of Jan- 
uary, eighteen hundred and fifty eight, desig- 
nated as numbers one, three, four, six, eight, 
nine, ten, twelve, . fourteen, fifteen, sixteen, 
seventeen, and eighteen, and the claim of £. 
W. Eaton, not entered on the corrected list of 
numbers, but standing on the original docket 
and abstract returns of the Surveyor-General 
as number sixteen, be, and tiiey are hereby, 
confirmed; I^wided, That the claim number 
nine, in the name of John Scolley and others, 
shall not be oonfinned for more than five 
square leagues; and that the claim number 
seventeen, in the name ,of Comelio Vigil and 
Ceran St. Yrain, shall not be confirmed for 
more than eleven square leagues to each of 
said daimants." 

It will be very clearly peroeived by the pro- 
viso of this Act that the attention of the f ram- 
ers of the statute was turned to the law of 
Mexico which limited the ordinary grant of 
land to each individual to eleven square 
leagues; for, in regard to claim number seven- 
teen, it was exprenly provided that it should 
not be confirmed for more thim eleven square 
leagues to each of the claimants. As the claim 
of Beaubien and Miranda was like that of Vigil 
and St Vrain in number seventeen, a grant to 
two persons, it must be obvious that the atten- 
tion of the f ramers of the Act was called to the 
fact that, in the one instance, however large 
the claim might be, it should only be con- 
firmed for eleven square leagues to each gran- 
tee, according to the law of 1824, while in re- 
gard to the other, in a like grant to two per- 
sons, which the Surveyor-General and the 
Commissioner of the General Land-Ofiice. as 
well as the Congress of the United States, must 
have known induded many times eleven square 
leagues, they made no such restriction. 

The second section of the Act of 1860 de- 
clares: "That in surveying the claim of said 
John Scolley it shall be lawful for him to locate 
the five sauare leagues confirmed to him in a 
square body in any part of the tract of twenty- 
five square leagues claimed by him; and that 
in surveying the claims of said Comelio Vigil 
and Ceran St Vrain the location shall be made 
as follows, namely: the survey shall first be 
made of all tracts occupied by actual seltiers, 
holding possession under tiUes or pronodses to 
settie, which have heretofore been given by 
said Vigil and St. Vrain, in the tracts dalmed 
by them, and after deducting the area of all 
such tracts from the area embraced in twenty- 
two square leagues, the remainder sbaU be 
located in two equal tracts, each of square 
form, in any part of the tract claimed by the 
said 'Vlfffl ana St Vrain selected by them: and 
it shall be the duty of the Surveyor-General of 
New Mexico immediately to proceed to make 
the surveys and locations authorized and re 
quired by the terms of this section." 

The fair inference from all this is that Con 
gress, in passing this statute, considered some 
of the grants as beinff of the character to whidi 
the linntation applied, and did not so consider 
others, though they included immense areas. 

But whether, as a matter of fact, this was a 
grant, not limited in quantity by the Mexioaa 
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decree of 1824, or whether it was a ffrant which 
in strict law would have been held by the Mex- 
ican Gk>vemment/if it had cootlDued in the 
ownership of the property, to have been snb- 
ioct to that limitation, it is not necessary to 
decide at this time. Bv the Tre^ of Quada> 
lupe Hidalgo, under which the United States 
acquired the right of property in all the public 
lands of that portion of New Mexico which 
was ceded to this country, it became its right, 
it had the authority, and it engaged itself by 
that treaty to confirm valid Mexican grants. 
If, therefore, the great surplus which it is 
claimed was conveyed by its patent to Beaubien 
and Miranda was ihe property of the United 
States, and Congress, acting in its sovereign 
capacity upon the question of the validity of 
the grant, chose to treat it as valid for the 
boundaries giveu to it by the Mexican Govern- 
or, it is not for the judicial department of this 
Ck>yemment to controvert their power to do so. 
TameUng v. U. J3. Freehold d R Co. 93 U. S. 
644j:28: 998]. 

This case of Tameline, while it cannot be 
said to be conclusive of the one now before us, 
for the reason that that was an action of eject- 
ment founded upon a title confirmed by an Act 
of Congress, in which the title could not be col- 
laterally assailed for fraud or mistake, and the 
preseat is a suit attacking the patent and the 
survey upon which it issued directly by a bill 
in chancery to set them aside for such fraud 
and mistake, still the opinion announces prin- 
ciples which, as applicable to this case and as 
regards the question of the extent of the grant, 
it would seem should govern it. The title in 
that case was confirmed to Tam(»liDg's prede- 
cessor in interest by the same Act which con- 
firmed the grant now in c{uestion to Beaubien 
and Miranda, the one being number fourteen 
and the other number fifteen, as enumerated in 
the section of the statute alresadv recited. In 
regard to that statute, and its efPect upon the 
title confirmed by it, this court, p. 662 [1008] 
says: ' ' No jurisdiction over such claims in New 
M!exioo was conferred upon the courts; but the 
Surveyor-Qeneral, in the exercise of the author- 
ity with which he was invested, decides them 
in the first instance. The final action on each 
claim reserved to Congress is, of course, con- 
clusive, and therefore not subject to review in 
this or any other forum. It is obviously not 
the du^ 01 this court to sit in judgment uoon 
either the recital of matters of fact oy the Sur- 
veyor-General, or his decision declaring the va- 
lioity of the grant They are embodied in his 
report, which was laid before Cougress for its 
consideration and action. * * * Congress act^ 
upon the claim ' as recommended for oonfiima- 
tion by the Surveyor-General.' The confirma- 
tion being absolute and unconditional, without 
any limitation as to quantity, we must regard 
it as effectual and operative for the endre tract 
The plaintiff in error insists that, under the 
Mexican colonization laws in force when the 
CTant was made, not more than eleven square 
leagues for each petitioner could be lawfully 
granted. As there were in the present instance 
but two petitioners, and the land within the 
boundaries in question is largely in excess of 
that quantity, the invalidity of the grant has 
been earnestly and elaborately pressed upon 
our attention. This was a .matter for the con- 
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sideration of Congress; and we deem ourselyet 
concluded by the action of Uiat body. The 
phraseology of tbe confirmatory Act is, in our 
opinion, explicit and uoequivocaL" 

It will be seen that the same questkm was 
raised in that case, as in this, in regard to the 
effect of the decree of the Mexican Congress of 
1824 in limitiug the extent of the grant, which 
by its boundfuries very lar^ly exceeded the 
quantity which the tWo petitioners in that case, 
as in this, would be entitled to. The cases 
were numbers fourteen and fifteen out of a se- 
ries of eighteen or twenty. They were con- 
firmed by the same section of the same statute 
and were in immediate contiguity in the con- 
text In both there were two claimants under 
the same grant, who would have been entitled, 
under the decree of 1824, if applicable to the 
case, to twenty-two square leagues, tliat is, to 
eleven square leaq^ues each. They were recom- 
mended for confirmation by the same surveyor- 
general who had investigated the titles and who 
was authorized by the statute which created his 
office to pass upon the extent as well as the va- 
lidity of the grants. The question was, there- 
fore, in the TameXinQ Com precisely the same 
as in the present, and it is not perceived how 
Uie questions of reforming the ^nt by a direct 
proceeding in chancery, and giving a construc- 
tion to it m an action of ejectment, can be de- 
cided upon any different 'principles. If the 
Mexican Government had no power to grant 
anything beyond twenty-two square leagues in 
either case, the excess of the grant beyond that 
was void. This objection could as well be 
taken in an action oi ejectment, where no par- 
ticular twenty -two leagues had been set apart 
out of the much larger grant covered by the 
boundaries, as it could by a bill in chancery to 
set aside or correct the patent The principles 
of law applicable to the issue are the same in [368] 
both cases, and the declaration of the court in 
Uie Tameling Case, that this was matter for the 
consideration of Congress, and it deemed itself 
concluded by the action of that body, is as ap- 
plicable to the present case as it was to that. 

The argument is here much pressed that the 
power of the Surveyor-General of New Mexico, 
m investigating ana reporting upon these Mex- 
ican grants, was limited to ascertaininff the va- 
lidity of the claim as a grant by the Mexican 
Government, and not to Us extent, and that the 
Act of Congress confirming the report of that 
officer and confirming the grant was not in- 
tended to be conclusive in regard to the bound- 
aries or Uie quanti^. But section eight of the 
Act of Julyl^, 1854, 10 Stat at L. 808, under 
which the report of the Surveyor-General was 
made in regard to these claims, directs him to 
ascertain the extent, as well as other elements 
of the claims to be referred to him. The lan- 
guage of that section is as follows: 

"That it shall be the duty of the Surveyor- 
Gteneral, under such instructions as may be 
given by the Secretary of the Interior, to ascer- 
tain the origin, nature, character, and extent of 
all claims to lands under tbe law^ usages, and 
customs of Spain and Mexico, and for this pur- 
pose may issue notices, summon witnesses, ad- 
minister oaths, and do and perform all other 
necessary acts in the premises. He shall make 
a full report on all such claims as originated 
before the cession of the territory to the United 
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BtatflB by the Treaty of Guadalupe Hidalgo, of 
eighteen hundred and forty-eight, denoting tlic 
various grades of title, with his decision as to 



the validity or invalidity of each of the 
under the laws, usaj^es, and ^nistODiB of the 
country before its cession tc tho (Jnited States." 
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In the present case the Surveyor-Geueral had 
before him, not only the onrinal grant of 
Armijo to Beaubien and Miranda, but he had 
the record of the Juridical possession delivered 
to the grantees, according to the laws of Mexi- 
co on that subject, made by the justice of the 
peace, Comelio Vigil, accompanied by a map 
[360] or disefio, layinff down with at least attempted 
particularly ana precision the complete bound- 
aries of this tract of land. So that the Sur- 
veyor-General not only had the authority to 
determine the extent of the grant, as well as its 
validity, but he had the means of ascertaining 
it Upon what argument, therefore, it can he 
held that the 8urveyor-(>eneral, with this en- 
tire matter before him, and with the means of 
ascertaining or describing with precision the 
extent of tne grant to these parties, should be 
held not to have passed upon it, but simply 
upon the validity of the original transaction 
with Armijo, is not readily to be perceived. 
The Survey or-(>eneral was not certainly of the 
class of officers to whom would have been con- 
fided by law the mere question of the legal va- 
lidity of a grant made by a Mexican TOvemor 
to a Mexican citizen. C>thers could & that as 
well as he when the facts were laid before them. 
But as his office was a surveying office, and was 
designed to ascertain the location and the ex- 
tent of grants by an examination of the maps 
and surveys, and making new surveys if neces- 
sary, a function pre-emmently appurtenant to 
his office, he must be supposea to have reported 
upon all that was proper for consideration in 
its confirmation. And when the Congress of 
the United States, after a full investigation, 
and elaborate reports by its committees, con- 
firmed these grants " as recommended for con- 
firmation by the Surveyor-General " of the Ter- 
ritory, we must suppose that it was intended to 
be a full and complete confirmation, as regards 
the legal validity, fairness, and honesty of the 
grant, as well as its extent. This is made the 
more emphatic by the t^o or three cases in 
which the extent and location of the grant are 
K)ecially limited in the very Act of confirma- 
tion, included in the same section and the same 
sentence. 

It is obsemble that, in the argument of the 
counsel for the United States in this case, the 
boundaries of this trad of land are constantly 
spoken of as outboundaries, within which a 
smaller quantity of land may be located, as the 
real grant in mis case, l^his phrase, "out- 
boundary," has its proper use in regard to cer- 
tain classes of Mexican grants, but u is wholly 
inapplicable and misleading as referring to the 
372] o°® ^^^ under consideration. There were 
grants made by officers of the Mexican Gov- 
ernment which were limited in quantity by the 
terms of the grant, and which the grantee 
might locate at any place he chose inside of a 
much larger quantity of land Uie limits of 
which were correctly described as ** outbound- 
aries." In such cases the use of the term, as 
describing the larger and greater tract within 
which the smaller and more limited quantity 
might be selected by the grantee, had its just 
ana well-understood meaning. Grants of that 
cla/ts were quite numerous, and sometimes b^f 
a dozen grants to different individuals would 
de made within the same outboundaries, and 
Of casionally there are cases where these smaller 
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portions must include a dwelling or some im- 
provement held by the grantee at the tima 
The whole of this subject is very weU consid* 
ered and explained by Jtutiee Field in the opin- 
ion of this court in the case of HarMby v. {71 
8, 77 U. S. 10 Wall 224 [19: 900]. He says: 
"As we have had occasion to observe in several 
instances" [referring to Higuercu v. U. 8. 72 
U. S. 6 Wall. 828h8: 469]; Alviso v. U. 8. 75 
U. S. 8 Wall. 839 [19: 805J: "grants of the pub- 
lic domain of Mexico, made by (Jovemore of 
the Department of California, were of thret 
kinds: 1, grants by specific boundaries, where 
the donee was entitled to the entire tract de- 
scribed; 2, grants by quantity, as of one or 
more leagues sitxiated at some designated place, 
or within a larger tract described by outbound- 
aries, where the donee was entitled out of the 
general tract only to the quantity specified; and 
8, grants of places by name, where the donee 
was entitied to the tract named according to 
the limits, as shown by its setUement and pos- 
session, or other competent evidence." 

It is entirely dear that the grant to Beaubien 
and Miranda was a grant of the first class, a 
grant by specific boimdaries, where the donee 
was entitled to the entire tract described. 
There is nothing in the language of the grant, 
nor in the petition, nor in anytiiing connected 
with it, nor in the act of juridical possession, to 
indicate tliat either €k>vemor Armijo or Beau- 
bien and Miranda, or the officer who delivered 
the juridical possession to them, had any idea 
or conception that the grantees were not to have 
aU the land within the boundaries established 
by that juridical possession. Hence the idea of 
counsel that there were only twenty-two square 
leagues, or 97,424^ acres, granted within this 
great boundary is entirely unsupported, the case 
not being one of a grant of a more limited quan- 
tity within a larger outboundary. While the 
argument, whether sound or unsound, that the 
grant could only be upheld for the twenty-two 
square leagues, may be pressed now against 
the validity of the ^rant in excess of that 
amount, there was evidently no such thought 
in the minds of the parties when it was made. 

It is not inappropriate here to aUude td an ar- 
gument suggested, but not much pressed, by 
counsel, that, in the petition of Beaubien against 
the intrusion of the priest Martinez, he speaks 
of his owngrant as being only about fifteen 
leagues. We think a critical examination of 
that petition will show that he is speaking of 
the claim of Martinez and his associates as 
amoimting in all to about fifteen leagues, and 
not of his own claim under the grant. 

We are, therefore, of opinion that the extent 
of this grant, as confirmed by Congress, is not 
limited to the twenty-two square leagues, ac- 
cording to the argument of counsel, and that 
the Act of Congress makes v^id the title tm- 
der the patent of the United States, unless 
proved to be otherwise, by reason of error oi 
mistake in the survey, or fraud in its procure* 
ment 

As regards the survey on which the patent 
was issued, and which is made a part of the 
patent, under the seal of the United States and 
the signature of the President, it is to be ob- 
served that the evidence shows that the Gener- 
al Land-Office made every effort to have it ac- 
curate. The survey was made by autiiorityof 
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the oommissioner of tliat office, under the su- 
pervisioii of the Surveyor-Genera! of New 
Mexico. A suryey had been previously made 
by W. W. Griffin, who was employed by the 
claimants to make it, because the then Secre- 
tary of the Interior had declined to order a sur- 
vey. This survey was completed during the 
year 1870, and though purely a private enter- 
prise and unofficial, the plat and field notes 
were deposited in the General Land-Office by 
the claimant, presumably for the information 
of the Government as to the exact location of 
the exterior lines as claimed by the owners of 
the grant. The Land-Office having afterwards, 
under the influence, of the decision of the su- 

Sreme court in Tamding v. U. 8. Freehold db 
u Co,, tupra, determine that it was its duty 
to ascertain the extent of this grant and to issue 
a patent for it, was about issmng orders to the 
Surveyor-General of New Mexico to have this 
grant surveyed, when it was suggested by the 
claimants that the commissioner should adopt 
the survey of Giiffln, above referred to. He, 
however,aecUned to pursue this course; first, be- 



cause he did not think it was a proper proced- 
ure; and second, because he did not think that 
the eastern and northern boundaries had been 
correctly located by the Griffin surv^. The 
Surveyor-€toatd tnereupon made a contract 
for the work with EUdns and Marmon, and 
the Commissioner of the General Land-Office, 
in approving this contract, gave his own direc- 
tions as to how these boundaries should be lo- 
cated, and furnished for the guidance of the 
surv^ors an explanatory diagram. This sur- 
vey was made m the autumn of 1877. The 
map or plat of it is a part of the record, to- 
getner with the proofs taken by the surveyors 
to establish the calls of the grant Contests 
were initiated before the Surveyor-General 
upon the validity of this survey by parties who 
were interested a^inst it, and Uie case was 
fully heard on testimony, which testimony was 
filed with the Commissioner of the C^eneral 
Land-Office. He finally approved the survey 
and the patent was issued In accordance with 
it on May 19, 1879. 
It is attempted in argument here to pdnlooi 
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many errors and mistakes as objections to the 
acciinu^ of this survey. There is no reason to 
doubt that the Sunreyor-Qeneral and the offi- 
cers employed by iiim, and the Commissioner 
of the General lland-Offlce, all of whom gave 
particular attention to this survey, were well 
informed on the subject They knew that it 
was an immense tract of land, that it would be 
the subject of grave criticism, and they knew 
[375] more about it and were better capable of form- 
ing a judgment of the correctness of that sur- 
vey than this court can be. We may add 
that, after all the research, industrv, and abil- 
ity of special counsel for the (government, 
when the testimony taken in the case to prove 
these errors, and the record of the juridical pos- 
session, have been considered with the best 
judgment that we can bring to them, we are 
not satisfied that the survey is in any essential 

E articular incorrect, but, on the whole, we be- 
eve that it substantially conforms to th«. grant 
originall^r made by €k)vemor Armijo. 

The principal point in dispute to which the 
argqment of counsel has been addressed is that 
the part of the land included in this survey, 
north of the present line, which divides the 
8tnte of Colorado and the Territory of New 
Mexico, was improperly included within the 
survey. In other words, it is argued that this 
northern line of the survey should have been 
run from the east to the west upon the summits 
of the Raton Mountains. This range of hills, 
rather than mountains, seems to project itself 
as a spur from the great range running north 
and south which divides the waters that flow 
east from those which flow west Running al- 
most due east as you ascend along the foot 
of this ransre of hills, on their south side, is the 
stream called the Colorado River, which seems 
to spring from the great mountain range before 
mentioned. The fingnage descriptive of the 
land in the petition of Beaubien and Miranda, 
which was grated and donated to them by 
Governor Armijo, as "therein expressed," is 
as follows: 

" The tract of land we petition for to be 
divided ec|ually between us commences below 
the junction of the Rayado River with the 
Colorado, and in a direct line towards the east 
to the first hills'* (about which there does not 
seem to bo much difficulty), " and from there 
running parallel with said River Colorado, in 
a northerly direction to opposite the point of 
the Uiia de Gato, following the same river 
alongthe same hills to continue to the east of 
said Ufia de Gato River to the summit of the 
table land (mesa), from whence, turning north- 
west, to follow along said summit until It 
reaches the top of Uie mountain which divides 
the waters of the rivers running towards the 
east from those running towards the west, and 
from thence following the line of said moun- 
tain in a southwardly direction until it inter- 
r3T61 "^^ ^® ^^^ ^^ south of the Rayado River, 
and following the summit of said hills towards 
the east to the place of beginning." 

Now, it is this northeastern comer whence 
the course turns to the northwest which is the 
great subject of controversy, the line following 
the summit of the mesa, or table land, to the 
summit of the mountain. This part of the 
Colorado River is a natural object which could 
not be mistaken and which it is now claimed is 
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the true course of the line, except that It is as- 
serted that it should have followed the summit 
of the Raton Mountains, which are just north 
of it, and running parallel with the nver. That 
range is also a natural object, easily ascertained, 
and it would seem but reasonable that one or 
the other of those objects should have been se- 
lected by the grantor as descriptive of the place 
whero this northern line should be located. 
Instead of this, however. It is said to run to the 
"summit of the table land, from whence turn- 
ing northwest, to follow along said summit" 
(which evidently means the summit of the 
table land), "until it reaches the top of the 
mountain. ' The longest line of the survey Is 
from the southeast corner, in a northerly direc- 
tion, parallel with the Colorado River; and if 
the line now contended for by appellant was 
the true east and west line, it need only have 
been stated in the grant that it should follow 
the course of that river to its origin, in the same 
mountain, which separates the waters of the 
rivers running east and west. But instead of 
speaking either of that river in its course from 
west to east, or of the Raton Mountains, as the 
natural object which constituted the northerly 
boundary of the grant, it requires the boundary 
line to leave the Colorado River at the junction 
of the Uiia de Gato River with it, and continu- 
ing along a ranjre of hills. " to the east of the 
Ufia de Gato River to the summit of the table 
land." This is not only a strong indicaiion 
that the northern boundarv was not where it is 
claimed to be by counsel for appellant, but that 
it was somewhere else; that it was not a range 
of hills nor a river already mentioned in the 
grant, but that it was something else called the 
^' summit, of the table land," north of both of (377 ] 
these. And althougll there is some contrariety 
of opinion about this " summii of the table 
land^' which is to constitute the northeastern 
corner of the grant, we are of opinion, upon 
a consideration of all the evidence before us, 
that the survey was located as nearly in accord- 
ance with the terms of the grant as it is possible 
now to ascertain them. 

Without going into this evidence more mi- 
nutely, we are content to say that, while in favor 
of the correctness of this survey, in the points 
assailed, it is as strong or stronger than that 
for any other survey wbidi could be made, or 
which has been suggested by the coimsel for 
the United States, we are very clear that it is 
not the province of this court to set aside and 
declare null and void these surveys and patents 
approved by the officen of the Government 
whose duty it was to consider them, and who 
evidently did consider them with great atten- 
tion, upon the mere possibility or a bare prob- 
ability tnat some other survey would more ac- 
curately represent the terms of the grant. 

The que^on of fraud in the locaUon of this 
survey, which is about all the allegation there 
is of actual fraud in the title of the defendants, 
is not deserving of much consideration. We 
are compelled to say that we do not see any 
satisfactonr evidence of an attempt to commit a 
fraud, and still less of its consummation. As 
to the principal officen of the Government who 
were connected with that survey, to wit: the 
Commissioner of the Gmeral Luid-Office and 
the Burvcyor-(3eneral of the Territory of New 
Mexico, there is not the slightest evidence that 
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tbey were goveraed by any fraudulent or im- 
proper motive in thefr acts in regard to this 
surv^, or that Uiey displayed any leaning to- 
wards the grantees in ascertaining the true 
boundaries of the grant. Nor is there any seri- 
ous attack upon the subordinates of those offi- 
cers, or any of the persons actually en^ged in 
m^ng the survey, in regard to their nonesty 
of purpose or interest in the result. The prin- 
cipal argument of counsel upon this subject is 
based upon the Griffin survey, already men- 
tioned, which was deposited by the claimants 
in the office of the Surveyor-General of New 
Mexico. I( is argued, in the first place, that 
i76l this survey was a very incorrect one, and tbat it 
included much more land than was granted by 
Governor Armilo; secondly, it is insisted that 
in this respect it was an intentional departure 
from a correct survey; and thirdly, that it was 
designed and intenaed by the claimants to 
impose this incorrect ana fraudulent survey 
upon the Commissioner of the General Land- 
Office and have him issue a patent for it 

As rc^gards the first element of this allega- 
tion of mtud, the incorrectness of the survey, 
and that it included more land than the f:^ni 
authorized, the only minute and careful survey 
with which it can be compared is the one upon 
which the patent finally issued, and we must 
say. with the light we have upon the subject 
and the time we have been able to bestow upon 
it8con8ideralion,that it is by no means clear that 
the Grlfflo survey, in that respect, is not tlie 
most correct one. The defendants here are not 
in a condition to contest the final survey. It 
is their business and their duty, having ac- 
cepted the patent upon It, to defend it. But 
if It were to their interest, or to anybody's in- 
terest, to show that the GiMn survey was the 
more correct one, it seems to us that arguments 
in its support would not be wanting. 

In the second place, as to any intentional 
fraud on the part of Griffin or his assistants in 
the running of these boundary lines, there is 
not the slightest evidence. Ana lastly, as to the 
charge that the Maxwell Land-Grant Company 
knew this survey to be a false one, and that ft 
included much more land than the Company 
was entitled to, but that they nevertheless en- 
deavored to impose it upon the Commissioner 
of the Gtoeral Land-Office as a correct survey, 
thei« are two emphatic answers: first, there is 
no evidence that they believed it to be a false 
survey, and they only asked, or seemed to ask, 
that this survey might be adopted, because the 
Government had not made, and would not then 
make, one for itself, in order that they mi^t 
get the patent to which they were entitled; 
second, tne commissioner was not imposed up- 
on . If they attempted a fraudulent imposition, 
they were not successful; he rejected their sur- 
vey altogether, caused another one to be made, 
and pointed out in his instructions to those who 
[370] executed the final survey the points of depart- 
ure from that made by Griffin, upon which he 
insisted. It seems impossible, in the face of 
these circumstances, to assume that there was 
anyUiing in the nature of fraud perpetrated in 
regard to t6e GrifiBUi survey and its effect upon 
the final survey. 

The great importance of this case, as regards 
the immense quantity of land involved and its 
▼aluei reinforoed by the circumstanoe of the 
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number of cases coming before the courts, * . 
which, under the directions of the Attorney- 
G^eral, attempts are made to set aside the dle- 
crees of the courts, the patents issued by the Gov- 
ernment, and, in this case, an Act of Congress, 
seems to call for some remarks as to the nature 
of the testimony and other drcumstances which 
will justify a court in granting such relief. 
The cases of this character which have come to 
the Supreme Court of the United States have 
been so few in number that but little has been 
said in regard to the general principles which 
should govern their ofecision. There arc de- 
cisions enough to guide us in cases where a 
patent or other title derived directly from the 
Government has been questioned in a collateral 
proceeding brought to enforce that title or to 
assert a defense under it; but the distinction 
between this class of cases, in which all the 
presumptions are in favor of the validity of 
the title, and in regard to which a wise poller 
has forbidden that they should be thus attackea, 
and those like the present, in which an action 
is brought In a court of chancery to vacate; to 
set aside, or to annul the patent itself, or other 
evidence of title from the United States, is very 
obvious. In either case, however, the deliberate 
action of the tribunals to which the law com- 
mits the determination of a^l preliminary ques- 
tions and the control of the processes by which 
this evidence of title is issued to the grantee, 
demand that to annul such tax instrument and 
de^t. oy the title claimed under it, the facts on 
which this action is asked for must be clearly 
established by evidence entirely satisfactory to 
the court, and that the case itself must be 
within the class of causes for which such an 
instrument may be avoided. U, 8. y. Throek- 
morUm, 98 U. 8. 61 [25: 981. 

In the case of United SSatet t. Siane, 09 U. 
S. 2 Wall. 525 [17: 765], this court said: " A [800] 
patent is the highest evidence of title, and is 
conclusive as against the €k)vemment, and all 
claiming under junior patents or titles, until it 
is set ainde or annulled by some ludidal pro- 
ceeding. In England this was originally aone 
by tcire facias, but a bill in chancery is found 
a more convenient remedy." This was a 
chancery proceeding to set aside a patent for 
land. 

In the case of Johmon v. Tbunley, 80 U. S. 
18 Wall. 72 [20: 485J, the court, considering the 
force and effect to be given to the acuons 
of the officers of the Land Department of 
the Government, announces the doctrine that 
their decision, niade within the scope of their 
authority on questions of this kind, is in geo- 
end conclusive everywhere, except when recon- 
sidered by way of appeal within that depart- 
ment; and that as to the facts on which their de- 
cidon is bas^, in the absence of fraud or mis- 
take, that decision is conclusive even in court? 
of justice when the title afterwards comes in 
question. But that in this class of cases, as in 
ail others, there exists in the courts of equity 
the jurisdiction to correct mistakes, to relieve 
against frauds and impositions, and, in cases 
where it is clear that those officers have bj a 
mistake of the law given to one man the land 
wUch on the undisputed facta belong to an- 
other, to give proper relief. 

These propositions have been repeatedly re- 
affirmed m this court. Moar€ t. BMim, iWU. 
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S. 580 [24: 8481; Margum v. FrisbieAOl U.S. 478 
[25: 800]; U. S, v. Atherton, 102 U. 8. 872 [26: 
218]; 8h4>Uy v.. Ootcan, 91 TJ. 8. 880 [28: 424]. 

In ibe case of Atlantic Delaine Co, v. Jamei, 
94 U.S. 207 [24: 112], Mr, Justice Strong, in de- 
livcting the opiAion of the court, said, in regard 
to the power of courts of equity to cancel pri- 
vate contracts between individuals: " Cancel- 
ing an executed contract is an exertion of the 
most extraordinary power of a court of equitv. 
The power ought not to be exercised except in 
a clear case,and never for an alleged fraud, un- 
less the fraud be made clearly to appear; never 
for alleged false representations, unless their 
falsity is certainly proved, and unless the com- 
plainant has been deceived and injured by 
[381] them." In Story's Equity Jurisprudence, sec- 
tion 157, it is said that relief will be granted in 
cases of written instruments only where there 
is a plain mistake clearly made out by sat- 
isfactory proofs. Ohancdlor Kent, in the case 
of Lffnian v. United In$, Co, 2 Johns. Ch. 682, 
which had reference to reformlAg a policy 
of insurance, says: "The cases which treat of 
this head of equity Jurisdiction require the mis- 
take to be made out in the most clear and de- 
cided manner, and to the entire satisfaction of 
the court." See also Stoekbridge Iron Co, v. 
Hudson Iron Co, 107 Mass. 290. 

We take the general doctrine to be that when 
In a court of equity it is proposed to set aside, 
to annul or to correct a written instrument, 
for fraud or mistake in the execution of the 
instrument itself, the testimony on which this 
is done must be clear, unequivocal, and con- 
vincing, and that it cannot be done upon a bare 
Ereponderance of evidence which leaves the 
isue in doubt. If the proposition, as thus laid 
down in the cases dted, is sound in regard to 
the ordinary contracts of private individuals, 
how much more should it be observed where 
the attempt is to annul the grants, the patents, 
and other solemn evidences of title emanating 
from the Qovemment of tlie United States un- 
der its oflScial seal. In this class of cases, the 
respect due to a patent, the presumptions that 
all the preceding steps required by the law had 
been observed l^fore its issue, the immense im- 
portance and necessity of the stability of titles 
dependent upon these official instruments, de- 
mand that the effort to set them aside, to annul 
them, or to correct mistakes in them should 
only be successful when the allegations on 
which this is attempted are clearly stated and 
fully sustained by proof. It is not to bo ad- 
mitted that the titles by which so much prop- 
erty in this country and so many rights are 
held, purporting to emanate from the authori- 
tative action of the officers of the Government, 
and, as in this case, under the seal and signa- 
ture of the President of the United States him- 
self, shall be dependent upon the hazard of suc- 
cessful resistance to the whims and caprices of 
every person who chooses to attach them in a 
court of justice; but it should be well under- 
stood that only that class of evidence which 
[382] commands respect, and that amount of it 
which produces conviction, shall make such an 
attempt successful 

The case before us is much stronger than the 
ordinary case of an attempt to set aside a pa- 
tent, or even the iudgment of a court, because 
it demands of us that we shall disregard or an- 
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nul the deliberate action of the Congress of the 
United States. The Constitution declares (arti- 
cle IV. § 1), that "The Congress shall have pow- 
er to dispose of and make all needful rules and 
regulations respecting the territory, or other 
property, belonging to the United States." At 
the time that Congress passed upon the grant to 
Beaubien and Miranda, whatever interest there 
was in the land claimed which was not legally 
or equitably their property was the property of 
the United States; and Congress naving the 
power to dispose of that property, and having, 
as we understand it, connrmed this grant, and 
thereby made such disposition of it, it is not 
easily to be perceived how the courts of the 
United States can set aside this action of Con« 
gress. Certainly the power of the courts can 
go no further tnan to make a construction of 
what Consress intended to do by the Act, 
which we have already considered, confirming 
this grant and others. 

In regard to the questions concerning the 
surveys, as to their conformity to the original 
Mexican grant, and the frauds which are as- 
serted to have had some influence in the mak- 
ing of those surveys, so far from their being 
established by that satisfactory and conclusive 
evidence which the rule we have here laid down 
requires, we are of opinion that if it were an open 
question, unaffected by the respect due to the 
official acts of the Gk)vemment upon such a sub- 
ject, depending upon the bare preponderance of 
evidence, there is an utter failure to establish 
either mistake or fraud. 

For these reasons the decree of ike Circuit 
Court is o^fflrmed, 

lYueoopy. Test: 

James H. MoKenney, derk. Sup. Oaart»U.aL 



RICHARD R. PARKINSON, Pfff. in Err., 
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UNITED STATES. 

(See 8. a Reporter's ed. 281, tBt) 

Fifth Amendment — **iftfamaus crime** — in- 
dietment^^rtformaHon—pTCicHee. 

Jl proeeoution for a crime, which is punishable 
by imprisonment in the penltentiarr ^ for a period 
longer than one year,**^ must be by indictment, 
and not by information, the crime being '* infa- 
mous** within the Fifth Amendment. 

[No. 227.] 

Submitted April 16, 1887. Decided April 18, 

1887. 

ON a certificate of division in opinion between 
the Judges of the Circuit Court of the Unit- 
ed States for the District of Nevada. Betersed, 
RemandeC 
The case is sufficiently stated bv the court 
No counsel appeared for plaintiff in error. 
Mr, William A. Maury* Assist. Atip* 
Qen,, for defendant in error. 

Mr, Chief Justice Waite delivered the opin- 
ion of the court: 

This case comes here on a certificate bv the 
Judges of the Circuit Court of the United States 
for Uie District of Nevada, that they were op- 
posed in opinion on certain questions which 
arose at the hearing of a writ of error for the 
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review of the rnllnga of the district conrtof the 
district At the trial of Blcb^rd R. PuUDSon, 
on aa Infomution by the district attomey , for 
tmlawfuUy, fraudnlentlj, and felonloualy rot- 
log at an elecdon for a represeatative In Con- 
greaa from Nevada, and for onlawf uUy, frand' 
olently, and feloniouslj registering bla name as 
an dector quallfled to vote at sucb election. 
The prosecution was under sections 6611 and 
6G12 of the Revised Statutes, which made the 
offenses charged punishable by a flne of not 
more than $500, or by Imprisonment not more 
than three yenra, or both. As the imprison- 
ment may be "for a period longer than one 
year." the court can order that it shall be fn the 
penitentiary. Rev. Stat. § 5541. Tbls makes 
the crime "infamous." w:thin the meaning of 
the Fifth Amendment of the Constitution of 
the United States, and the prosecution ahould 
I28ZI '"^ ''^° ^^ indictment and not by informa- 
' *' lion. It was so decided by thia court, after 



^t^.5;^17IT.8.848[29:B691. Aithe^tK^- 
mtnt of the district court must be rmerudfor 
t/iit eautf, the questions certifled have become 
Immaterial, ana their determination unneces- 
sary in the final disposition of the cose. We, 
thereon, Tvma.'nA the eate without answering 

True oopv. Teat: 

JameeH. UaKenaej, Clerk. Sup. Onuit, U. 0. 



JOSEPH CHURCH bt kU, Ffffi. in Brr., 

HELEN M. EEL8EY kt ai^ 

(See B. C. Beporterl ed. zai-lBt.) 

Qmttitvtumal taw — "due vroeai oflavT — (frrf- 

ty htriidietion — MigaHon of conimeti — im- 

patrmmt (^—8lat» Qmttitation, not a om- 

traet—jvriidietion. 



Pr EHUOB to the SapremeConrt of the State 
of Pennaylvanla. 

On motion to dismiss, with which la united a 
motion to affirm under Rule B.BecS. Affrmtd. 

Rqtorted hetow, 4 Cent. Rep. K, wtJch se«. 

The case is niSdentlystatea by the court 

Mr. Chkpitt Browiif for defendanta In er- 
ror, in nii^Tt of motion: 

II does not appear from the record that this 
court has jurisdiction In this case. The only 
claim to any right asserted under the Constltu- 
tlou of the United States is contained In the 
fifth section of the answer of the defendant be- 
low; but no clause of or any reference to any 
960 



clauae or article of the ConalitntioD la set i^ln 
the record, and this should have been d<nie. 
The court la not able to see from the recoid 
that any provisioa of the Constitution of tlia 
United Btales was relied on by the plaintiffs la 
error, and that the right thna claimed by them 
— aa denied. 

Maxwea v. NewbiM, 59 U. 8. 18 How. Sll 
(16: 50e)i LatOer v. WaVcer. 5S U. 8. 14 How. 
149 (14: 3M); Famey v. Toicle, 1 Black, U 
U. S. 850 (17: 216); Hoyt v. Sh^don, Id. 61S 
{17: 8.1); Bridge Propre.v. Eobokert Oj. 68 U. a 
1 Wall. Iia (17: 571). 

The court below did not in this proceeding 
-**'mpt to try the title to land; that had been 



five ninttis. and defendants four ninths of 
the land; but even bad it done so, no richt of 
the pinintlffs in error, under the Constitution 
of the United States, would have been violated 
or denied. Due process of law, as laid down in 
the Constitution, is any process instituted by 
a State, forsetUemcnt of disputes where there u 
a plnlntiff, defendant, issue Joined, a compo- 
tent tribunal, and a Judgment 

lien V. Hoboken L. & I. Go. 08 U. 8. 18 How. 
273 (IS: 872 ; Peartoa T. Teiodall, 05 U. S. 204 
124: 436); Eduiardt v. EUiot. 68 U. 8. 81 Wall 
657 (22: 482); Fintun/er v. Ifef, 95 U. 8. 714 
(B4: 568). 

Article yn of the Amendment to the Ckinstl- 
tution of the United States, relating to Jutt 
trials, applies only to courts of the United 
Btatei. 

^dtdonb T. Slliott and Aoram ▼. Tnndtdt, 

Mr. A, Rleketts. for plaintiffs in error. 

The title of plalntlfb in error was and ta 

Eurely legal. The conveyance waa made by 
etta Griffin to Charlotte Church, but thepur- 



ered in bcr or him is immaterial; in either case 
it was simply legal. When ihedied, whatever 
title she had descended to her son and heir, 
subject to the curtesy of her husband. And 
t>y the descent thus cast, the title became so 
vested that It could be devested by a proper ac- 
tion at law. 

Gilbert, Tenurea. IS; Co. Litt 8BT a, g 88S. 

This is the law of Pennsylvania. 

Iloej/ V. Furman, 1 Pa, 29B, 800. 

The right to have and enjoy this legal title, 
unless deprived of it by a regular action at law, 
Isa right which the Supreme Cotirtof Pennsyl- 
vania haa declared no power in the Stale could 
take from tbem. 

NortAPa. OoaiOo. v. Aumdm, 49 Fa. 488, 
493. 

Mr. 0»(<rJMKMWalta delivered the opin- 
ion of the court: 

If we understand correctly the questions od 
which, it is claimed, our juriadictioD in this 
eaae rests, they are: 1, That the provWon in 
section 1, article XIV of the Amendmentsofthe 
Constitution of the United States, that a Stale 
shall not "deprive any person of life, liber^, or 
property without dueprocessof law," prevent 
the State of Pennsylvania from giving jorisdle- 
Uon to a court of equity of a atilt brought by 
ISl U. &, 



I88(L LoxnBLUiA Nat. Bahk t. WHrmr. Boabd of Liquidation y. Same. 284, 880 



[*^J |]ie owner of an equitable interest in land to e»- 
tabliab bis ri^bts against tbe bolder of tbe legal 
title because it deprives tbe bolder of tbe legal 
title of tbe riffbt to a trial by Jury wbicb be would 
bave in a suit at law; and 2, Tbat, as tbe Consti- 
tation of a State is Uie "fundamental contract 
made between tbe collective body of citizens 
of tbe State and eacb individual citizen/' a state 
statute wbicb violates a State Constitution is a 
"law impairing tbe obligation of contracts'* 
witbin tbe meaning of tbat term, as used in ar- 
ticle I, section 10, clause 1, of tbe Constitution 
of tbe United States. 

It sufflcieDtly appears from Ibe record fbal 
tbe first of tbese questions was actually pre- 
sented to and decided by tbe court below, ad- 
versely to tbe daim of tbe plaintiffs in error. 
Tbat 18 sufficient to give us Jurisdiction, but tbe 
decision was so clearly rigbt tbat it is unneces- 
sary to keep tbe case bere tor furtber argument 
Certaiuly tne provision of tbe Constitution re- 
ferred to cannot bave tbe effect of taking away 
from the States tbe power of giving a court of 
equity Jurisdiction in cases requiring equitiU>le 
relief. It may be true tbat in Peimsylvania 
"Equity powers bave beeu doled mit to tbe 
courts by tbe Le^slaturewith a sparing band," 
but tbere is nothing in the Constitution of the 
United States which requires that this should 
always be so. Tbe suit of wbicb complaint is 
made in this case was brought to establish a 
trust In the bolder of the legal title, wbicb from 
time immemorial has been a proper subject of 
chanceryjurisdiction. It is useless to contend 
that tbe Constitution of tbe United States pre- 
vents any State from giving a court of equity 
the power to bear and determine sudi a case. 
This has not been doubted in tbe courts of 
Pennsylvania, as we understand. North jRi. 
Coal Co. V. Snowden, 42 Pa. 488, 492. 

We cannot find that the otber qu^tion was 
actually presented to tbe state court for decis- 
ion. Certainly it cannot be found in the rec- 
ord, in the form it has been stated in the brief 
of counsel bere. But if it bad been no argu- 
ment would be needed to show tbat the ob^o- 
Uon was not well taken. A State Constitu- 
roa^l tion is not a contract witbin tbe meaning of 
'^^^•' tbat clause of tbe Constitution of tbe United 
States wbicb prohibits the States from pasdng 
laws impairing the obligation of contracts. It 
is tbe fundamental law adopted by Uie people 
for tbefar government in a State of the United 
States; and as such it may be construed and car- 
ried into effect bv tbe courts of tbe State, with- 
out review by thb court, except in cases where 
wbat is done comes, or is supposed to come, in 
conflict with the Const{,tution of tbe United 
States. 5ucb is not tbe claim here, the only 
question under this branch of tbe case being 
whether tbe statute giving jurisdiction to tbe 
court of equity in a suit under wbicb tbe de- 
fendants in error claim title is in violation of 
tbe Con^tution of tbe State. 

The motion to dirnnin U overruled, and that 
to affirm granted. 

Affirmed. 
T^ueoopj. Test: 

James H. M oKeonegr* Gtek, Sop. Oonrt, U. 8. 



LOUISIANA NATIONAL BANK, Gaiw 
nisbee, JHff. in Err., and Appi.^ 

MRS. HATTDS L. WHITNEY, Natural To- 

trixof W. W. WhITNET, M. G. WHITNltt 

and ZxTLiEMB Whitivst» bt au 
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BOARD OP LIQUIDATION OP THB 
CITY DEBT, AppU^ 

V. 

SAME. 

(Bee 8. 0. Beporter*s ed. SSI, ML) 

PraUioe—wrU of error and appeal-~<nxUr to 
pay fund in dispute into regiHry of t/te court, 
not final decree. 

An order to paf a fund Into the reffistry of the 
oourt, for preservation during thependenoy of the 
lltigaiioQ as to its ownership, is not a floal decree 
for the purpose of Jurisdictioii of this court upon 
writ of error or appeaL 

DNos: 986, W7.] 
Submitted April U, 1887. Deoided April 18, 

1887. 

rr ERROR to and appeals from tbe Circuit 
Court of tbe United States for tbe Eastern 
District of Louisiana. 

On motion to dismiss. Granted. 

The case is sufficiently stated by tbe court. 

Mesers. Thomas J. Semmea* and Al- 
fred Goldthwaite* for defenduits in error 
and appellees, in support of motion. 

Mr. Henry C. Miller* for plaintiff in 
error and appellants, contra. 

Mr. OhUf Justice Waite delivered tbe opin- 
ion of tbe court: 

This is a proceeding begun May 22, 1888, by 
Mrs. Myra Clark Gaines, then in ufe, to subject 
a certain sum of $40,000 on deposit in tbe Loui- 
siana National Bank to tbe payment of a Judg- 
ment in her favor against tne City of New Or- 
leans. Tbere is no dispute about theliact tbat 
the money in question was on deposit wbeu tbe 
proceeding was begun and tbe Bank served 
with process, but tbe Board of Liquidation of 
tbe City Debt has made claim to it as part of 
tbe fund appropriated by Act No. 188 of 1880 
to tbe payment and liquidation of tbe bonded 
debt of tbe city. Pending tbe determination of 
tbe questions involved, the court, March 16, 
1886, ordered tbe money paid into tbe registry 
of tbe court From this order the Bans has 
appealed, and also sued out a writ of error, and 
the Board of Liquidation has likewise appcAled. 
Tbe representatives of Mrs. Gaines, wno were 
made parties to the proceeding after her death, 
now move to dismiss both tbe writ of error and 
tbe appeals, because the order td be brought 
under review is not a final Judgment or decree 
within tiie meanine of that term as used in the 
Acts of Congress ^vins this court Jurisdiction 
on appeals and writs oi error. 

We bave no hesitation in granting tbe motion. 
Tbe court has not adjudicated tbe rights of the 
parties concerned. It has only ordered the 
fund into the registry of tbe court for preserva- 
tion during tbe pendency of the Utigatlon as 
to its ownership. Such an order if baa al- 
ways been held is interlocutoiy only and not 
a final decree. Forgay v. Conrad^ 4t1 U. S. 8 

Ml 
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How. KM [UriOCn; Grant t. JPianiai Int. Co. 
lOOn. awiEniSnef]. Iflntbeendltiliallbe 
found that tha fond bdoDga to itte Board o( 
LiqnidMiiw, b ean Iw pttla from the ngfxoj 
UGonllnglj, notnlthataiidiDg the order tbat 
has been nude. The mooej when paid into 
the regtotiy wUl be in Qie band* of the court 
forOie bencdt at whomioeTer It ahall in tbe 

-randit- 
nuMMt. 

Irae oopj. Teat' 

June* H. HoKenner, Ct«rk, Bop. Oouit, U. 8. 



BUOENE L. SULLIVAK, Collect^' of Otu- 
lomt, Fort or Bak Framoimxi, Pff. in 



ALEXAKDBB BALFOUR, bt al., P&rt- 
nen ai Baijvdb, Quthxib & Oo. 



L ITDdarjMitknitof tbeAotofCoDcreaiofVeb- 
nuuT B. Jm, Brain b*c*, maDufaanired ' 
Dntted State*, wbui aiported Oltod with ' 



prbduDt*. mar be returned to the United StAtcB free 
of dn^, notwltliMBndlnff meh btigt were mannfBot- 
nred mnn tonlga matniiU. and at the time of ez< 
pottatloa tb* manufBobuere were p^a "draw- 
baak** foi dntle* on (oeh maiertaL 

t. nieprorWon of moh eeotkni anUiMitlnc the 
letun ** under auoh rule* and TeanlatloD* ■• Aall 
be pieeeilbed br tbe Seoretary of the Tnaaarr." 
doe* not uithorlie that otBoer to prohibit the return 
nnlew dntle* are paid. 

[No. 859.] 

Bttbmitttd April tl, 1887. Daetdtd SprQ ts, 

1887. 



Thii waa an acdon to recover from tbe plain- 
t\S In error, as Collector of the Port of Ban 
Frandsco, certain duties paid on c^taiu grain 
bafs exported b; defendants In error, filled, 
and brought back bj them emp^. 

The case is fullj reported tielow in 10 SswTer, 
06, and the avllald and opinion In the same, 
18 Fed. Rep. 678. 

Above head notes by Sawyer, J., In the case 
as reported below. 

Ur. O. A. J«Bka, SoUeilor Om., tor plaint. 
Iff In error. 

Ho Gonnasl appeared fordetendants in error. 

Mr. (Wtr</««M»WaH« announced thede- 
dslon as foUow*: 

"mijvdgmmii it afflrvud. Onr own tIowb of 
the case are ao weir presented by the circuit 

Cidee Inthecomt below IntdsoptniOD reported 
AitlW r. A/IUma, 10 Sawy. Wt 1 A a 19 Fed. 
Rep. 078, tliat we deem It tmneoesaary to do 
mora dian reftr to that tnilnlan for the erouDds 
oftUidacWaa. 



Oct. Tbbx, 

MINNEAPOLIS AGMCULTURAL AND l****' 
MECHANIOAL ASSOCIATION bt Ab. 

*. 
THOMAS H. CANFIELD. 



j}tainant to rtdeem t 



1887. 

APPEALfrom tbe Circuit Court of the United 
Stales for the District of Minnesota. Modt- 
fied, AMrmed, Semanded. 

The history and fnct* of the case appear In 
the opinion of the court, 

Mr. Eagen« M, Wilaon. for appellants. 
Matrt, C, E. Flandrkti, Oeorsw F, Ed- 
mund* and B, C. Faimer, toe appelW 

Jfr. JustiJM Mmtl^ewa dcllrered the o^n- C^T) 
ion of the court: 

Tbe original bill in this case was filed Alt- 
gust 14, 18TT, by TboniBs H. Caofleld, a dtl- 
zea oF the State of Vermont, agalnat the Min- 
neapolis Agricultural and Uecaanical Associa- 
tion, a corporation created under the laws of 
tbe Slate of Mluoesoio, and the State National 
Bank ot Uinoeapolls, a corporstlon orramiied 
under tbe laws of tbe United Slates, at Hlnne- 
apolis, In the State of Minnesota. Its general 
purpoee was to eetabllsh the equities of Uh 
GOmpldnant In tbe cspilal stock and corporate 
property of the Mloneapolls Agricultural and 
Mechanical AsBOcIallon as against the claim* tA 
the Stale National Bank. 

Prior to the filing of this bill, in October, 
1878. an equitable aAion was commenced by 
the State National Bank and Rufua J. Bald- 
win, its cashier, io tbe DiBtrict Court ot the 
Fourth Judicial District for tbe County of 
Hennepin and Stale of Slinnesota, anlmit Can- 
field, Involving, to a certain extent, tbe matter* 
hei« in controversy. The proceedings and 
ludpnent In that case are relied upon aa fW 
judxcata in the present litigation, and are con- 
clusive BO far as tbe same matters are drawn in 
question in both suits. 

Tbe facta found by the District Court in 
Minnesota, in the proceeding referred to, are j 

substantially as follows: 

That tbe Minneapolis Anteultaral and He- ' 

cbanlcal Association In 18T1 became a body 
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coiporate under the general laws of the State 
of Minnesota, for the purpose of promoting the 
agricultural and mechanical arts by holding 
fairs and other public exhibitions, with a capi- 
tal stock of 140,000, divided into 800 shares of 
$50 each, all of which was paid up, and for 
which certificates were issued; that the govern- 
ment of said Association was vested in a board 
of directors of eleven persons, to be elected an- 
nually by the stoi^holders, and continue in 
office for one year, and until their successors 
were elected and qualified; that said Corpora- 
tion became the owner in fee of certain de- 
scribed lands in the Oounty of Hennepin, con- 
taining seventy acres, known as the Fair 
Grounds, on which tt erected buildings and 
structures fpr the puipose of aocommMating 
the fairs which it proposed to hold, and for the 
other uses and purposes contemplated by their 
erection. 

That on the 12th day of November, 1872, 
William 8. ^ng had become the owner of all 
the capital stock of the Association, and was 
in possession of its real estate, using the same 
as his own individual property, wimout inter- 
ference on the part oi the Corporation or its 
ofilcers, the ordinary and lawful business of 
the Corporation havfil^ been wholly suspended 
and abandoned; that 200 shares of the stock 
King had purchased from €teorge A. Brackett 
on credit, giving his notes for the purchase 
money, secured by a pledge of the stock itself, 
which notes and stock, thus pledged, Brackett, 
on April 8, 1878, transferred and delivered to 
the State National Bank of Minneapolis to se- 
cure the payment of a loan of $10,000 made 
by tlie Bank to Brackett; that 100 shares of 
said stock King had purchased from one Rich- 
ard J. Mendenhall on credit, giving his prom- 
issory notes for the payment of the purchase 
money, secured bv a pledge of the stock, which 
notes Mendenhall procifl^ to be discounted 
for his benefit by the State National Bank, 
transferring to the Bank the stock so pledged 
as collateral security. 

That on July 19. 1878, King delivered to 
Ruf us J. Baldwin the remaining 500 shares of 
stock as collateral security for his obligation to 
return to Baldwin certain gas stock of the 
value of $10,000 borrowed by King from him. 
and authorized Baldwin also to hold the said 
stock as additional security for King's notes 
held by the Bank. 

That on August 14, 1878, King agreed in 
writing to sell to Thomas H. Canfleld, the 
complainant, the property known as the "Fair 
grounds," in Minneapolis, excepting five acres 
subscribed to the stock of the Minneapolis 
Harvester Company, for the sum of $65,000, 
payable in 7-80 gold bonds of the Northern Pa- 
cine Railroad Company at the rate of ninety 
cents on the dollar, and the remainder in notes 
of Canfield, payable in equal installments of 
one, two, and three yeara from date, with in- 
terest at the rate of 10 per cent per annum, 
King agreeing to procure abstracts of title 
complete and perfect the same, and execute a 
warranty deed at as early a day as possible; 
and it was then and there verbally agreed be- 
tween King and Canfleld that King would 
transfer all the capital stock of the Minneapolis 
Agricultural and Mechanical Association to 
Canfield, and also procure a deed of said prop- 
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erty from said Corporation to Canfleld; that 
Canfleld at the time of executing said agree- 
ment knew that the legal title to the promrty 
was in the Corporation, but had no knowledge 
that the State Nattonal Bank of Minneapolis, 
or Baldwin, or anyone else except King, had 
any interest in or daim to its capital stock. 

That King informed Baldwin of his agree- 
ment to sell the fair grounds property to Can- 
fleld and its terms, and It was thereupon agreed 
between King and Baldwin^acting for himself 
and the Bank, that the Bank should take 
$86,Q0O par value of said Northern Paciflc 
Railroad bonds to be paid to King by Canfleld 
in exchange for the 800 shares of stock of the 
Minneapolis Agricultural and Mechanical As- 
sociation held by the Bank, the said stock to be 
sent to the National Park Bank in the City of 
New York, to be delivered to Canfleld upon 
his delivering at said Bank to the order of 
Baldwin the JNorthem Paciflc Railroad bonds 
to the amount of $86,000 par vfdue, in exchange 
therefor. 

That in pursuance of said agreement, Kin^ 
executed and delivered to Baldwin an order in 
writing on Canfleld for the delivery of said 
bonds, which was indOTsed bj Baldwin, direct- 
ing the delivery to the National Park Bank, 
and, on August 22, 1878, Baldwin sent the 
certiflcates for 800 shares of the stock, together 
with these orders to the National Park Bank, 
with instructions to deliver the stock to Can- 
field on receipt of the bonds in exchange there- 
for. 

That after the execution of the agreement of 
August 14, 1878, between King and Canfield, 
King, in pursuance thereof and for the pur- 
pose of canying out the same, caused a deed 
to be executed, in the name of the Minneapolis 
Agricultural and Mechanical Association, for 
the fairgrounds property, by R. J. Mendenhall, 
Thomas Lowry, W. D. Washburn. C. G. Good- 
rich, George P. Stevens, William S. King, Levi 
Butler, W.W. Eastman.W. P.Westfall, Dori- 
lus Morrison, and George A. Brackett. who 
were all the directors of said Association, but [300] 
the execution of this deed was never authorized 
at or by any meeting of said directors, nor was 
any resolution ever passed by the said board 'if 
directors in reference to the execution of the 
same, or authorizing the seal of the Corpora- 
tion to be attached thereto, or authorizing the 
sale or conveyance of said properly in any way 
to said Canfield, the said deed having been exe- 
cuted by said parties separately and at different 
places, wherever said parties happened to be, 
at the request of said Kingor his attorney, for 
the purpose of enabling %ng to convey the 

Sroperty to Canfield. It was executed by 
tevens at Utica, in the State of New York, by 
Morrison and Brackett in the City of New York, 
and by the other signera thereoi in Hennepin 
Coun^, Minnesota. 

That said Brackett and said Morrison, at the 
time of signing said deed, having objected 
thereto on the ground that the stocK was held 
by the State National Bank of Minneapolis, 
were informed of the agreement between King 
and Baldwin, whereby the said stock was to be 
delivered in exchange for Northern Pacific 
Railroad bonds, and thereupon executed the 
said deed. 
That, at the time of the execution thereof by 

96$ 
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Bracket! and MorrlBOiiy CaDfldd was inf onned 
bj E^nff thai tbe stock of the Association had 
been left as collateral to secure certain notes at 
the State National Bank of Minneapolis, and 
had been sent to the National Park Bank to 
be taken up bj King with Northern Pacific 
Railroad bonds to be rS^ved by him from Can- 
field under said agreement. 

That on September 12, 1878, in the Citj of 
New York, King delivered to Canfield the said 
deed, together with a warranty deed of the 
same property, duly executed and acknowl- 
edged by Einff, conveying the proper^ in his 
own name; when and where Canfield oelivered 
to King the said $65,000 in bonds of the North- 
em Pacific Railroad Company, and executed 
and delivered to him his notes for $6,500, as 
required by the terms of the agreement of Au- 
gust 14, 1878, which deeds were, on October 4, 
1878, duly recorded in Hennepin County. 
. That the orders in writing for the delivery of 

L90iJ the bonds to the Nationid Park Bank were 
never presented to Canfidd, nor were any of 
the saia bonds deposited at the National Park 
Bank, nor was the stock of the Association or 
anyimrtof it ever delivered to Canfield, but 
was neld by the Bank as collateral security for 
the payment of the notes and the return of the 
gas stock, as hereinbefore stated. 

That King retained for his own use the rail- 
road bonds and Canfield's notes received under 
the agreement of August 14, 1878, and that 
Canfield, through inadvertency, did not de- 
mand the delivery of the stock of the Associa- 
tion from King at the time of the delivery of 
said deed by King to him and the transfer of 
the bonds uid notes bv him to King, he. Can- 
field, supposing that the deeds delivered tohhn 
conveyed a complete title to the property. 

That the Minneapolis Agricultural and Me- 
chanical Association had no corporate property 
except the said fair grounds, and that shortly 
after receiving said deeds from King, Canfield 
conveyed to the Minneapolis Harvester Works 
Company the five acres excepted out of the said 

Sroperty by the terms of the agreement of 
uugust 1^ 1878, which said five acres had 
been previously to the execution of said agree- 
ment, subscribed to the stock of said company; 
and that shortly after receiving his deeds. Can- 
field took possession of the grounds and of the 
buildings remaining thereon, and remaioed in 
possession theieof at the time of the decree in 
said suit. 

Upon these facts it was adjudged by the Dis- 
trict Court of Minnesota that Cuineld, by virtue 
of the deeds referred to. acquired no Utle to said 
real estate; that the State National Bank of 
Minneapolis was the bona flde holder of the 
whole amount of the capital stock as collateral 
securi^ for the debts due to it, and by reason 
:hereof had a right to have the property of the 
Corporation applied to its redemption, which 
right was prior and superior to any daun to or 
interest in said stock or real estate on the part 
of Canfield; but that Canfield, subject to the 
right and intereet therein of the said Bank. was- 
the owner in eqni^ of the said stock. Neither 
Einff nor the Minneapolis Agricultural and 
Mecjfianical Association were rartiet defendant 
(9091 ^ ^I^ *ul^ foid the relief, therefore, granted 
by the (Judgment therein was limited to declar- 
ing that the deed purporting to be executed by 
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the Corporation to Canfield was null and void 
as against the State National Bank of Minneap- 
olis, and to directing that said Judgment be re- 
corded in tiie office of the register of deeds in 
Hennepin County, so that sud deed should not 
thereafter be a cloud upon the title of said Cor- 
poration to said real estate. This Judgment was 
entered on March 17, 1877. An appeal was 
taken therefrom to the Supreme Court of Min- 
nesota, the decision in which is reportod in 
Baldwin v. Canfidd, 26 Minn. 48. 

In that case it was declared by the court that 
the deed purporting to be made by the Associ- 
ation was not the act and deed of such Associ- 
ation, and therefore did not convey the title to 
the premises in question to Canfield. The 
court further said: " The directors took no ac- 
tion as a board with reference to the sale of the 
S remises, or the execution of an v deed thereof, 
o far as in any way binding the Corporation 
is concerned, their action in executing the deed 
was a nullity. Thev could not bind it by their 
separate and individual action. Hence it fol- 
lows that the so-called deed is not only ineffect- 
ual as a conveyance of real property, but 
equally so as a contract to convey." 

The court also declared as follows: " Upon 
the facts found and tlfe preceding conclusions 
of law, the plaintiffs, as nolders of the stock, 
are interestea in the preservation of the corpo- 
rate property, and in preventing it from pass- 
ing out of the hands of the Corporation. If 
thSs is so, they have a right to take legal means 
to preserve the property, to prevent it from be- 
ing lost to the Conx>ration, or its value from 
being impaired. If such value is practically 
impaired by a cloud upon the title of the Cor- 
poration to real property, they have a right to 
nave the doud removed. Their ownership of 
the stock, either general or special, gives them 
a right to defend it. as in the case of any other 
property. This righx is paramount to any right 
upon the part of King as the general owner of 
the stock, or of Canfield as equitable owner <rf it, 
for the reason that by the CQutract of pledge 
Eine has subordinated his rights to theirs, 
while Canfield's right to the stock accrued while 
the stock was in the pkintiiTs bands— while 
they were holding the certificates which are the 
evidence of its ownership. The certificates 
were not delivered to Canfield. This fact 
bound him to take notice of the rights of the 
plahitifls as holders of them in pledge." 

It was also held that, subject to the rikht and 
interest of the plaintiffs as thus definea. Can- 
field was in equity the owner of the whole 800 
shares of said stock. This Judgment was not 
rendered until May 5, 1870. 

In the meantime, amd subsequent to the ren- 
dition of the Judgment in the District Court of 
the State, on the 10th of Julv, 1877, the Stale 
National Bank gave notice of an intention, on 
the 25th day of July, 1877, to sell at public 
auction the 800 shares of the capital stock of 
ttie Minneapolis Agricultural ana Mechanical 
Association for the payment of the Brackett 
notes and the Mendenhall notes made by King. 

Said sale having in the meantime been port- 
poned, Canfield filed the original bill in this 
cause a«dnst the Minneapolis AgricuUural and 
Mechanical Association and the State National 
Bank of Minneapolis, the object and pimyer of 
which were, upon the facts allied, to assert 
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his equity as owner of the said 800 shares of 
stock ana in the real estate of the Minneapolis 
Agricultural and Mechanical Association, and 
in the meantime to enjoin the intended sale oi" 
said stock, which had been adjourned to Augu:t 
15, 1877. On September 18. 1877, an appBo 
tion for an injunction to restrain the said sale, 
havine been previously made and submitted, 
was denied; and on September 16, 1877, the 
said sale, originally advertised for Julj 25, 1877, 
adjourned to August 15, 1877, and again ad- 
journed to September 15, 1877, took place, and 
the 800 shares of capital stock of the Minne- 
apolis Agricultural and Mechanical Association 
were struck off and sold to one J. M. Knight 
for the sum of $18,000, that being the highest 
bid for the same. This sum was the estimated 
amount due to the Bank for which it held the 
stock as collateral; the gas stock, or an equiv- 
alent, having in the meantime been returned. 
At the time of the sale, the State National 
Bank executed to Knight a guaranty of the 
title to the stock sold. 
[304] On December 81, 1877, Knight sold to Dori- 
lus Morrison 720 shares of his stock in con- 
sideration of $12,480.42. Morrison assumii i 
and agreeing "to pay the costs, expenses, and 
charges incurred and to be incurred in or about 
certain legal proceedings instituted in respect to 
the said shares of stock, and in respect to the 
real estate of said Association, in which the 
State National Bank of Minneapolis and K. J. 
Baldwin were parties." On February 28, 1878. 
the Minneapolis Agricultural and Mechanical 
Association, by its board of directors and 
officers, executed a deed in fee simple of the 
seventy acres of land constituting the fair 
ffround property to Dorilus Morrison and James 
M. Knight, nine tenths thereof to the former 
and one tenth to the latter. This deed was ex- 
ecuted by the authority of the board of dirwjt- 
ors elected by Morrison and Knight, as sole 
stockholders, for that purpose. On October 
22, 1878, Morrison conveyed by deed in fee 
simple to Jacob K. Sidle and Robert B. Lang- 
don his undivided nine tenths of the said fair 
fiToimd property ; Morrison also conveyed to 
Sidle ana Langdonhis 720 shares of the capital 
stock of the Minneapolis Agricultural and 
Mechanical Association and Sie guaranty of 
title to the same by the State National Bank of 
Minneapolis. The deed to Sidle and Langdon 
on its face is absolute, but the title was held by 
them in fact in trusi for certain persons, as ex- 
pressed in written declarations of trust riven to 
each of the cestuis que tnutent. The following 
is a copy of one of these declarations: 

"MiNNEAPOLiB, OdUjber 22, 1878. 
" Whereoi^ Divers persons have advanced to 
us, J. K. Sidle and K. B. Langdon, sums of 
money amounting to twenty-nine thousand six 
hundred sixty ^ight and f^^^ dollars, wherewith 
we are to payoff and liquidate the indebtedness 
of the Northwestern Mechanical and Agricult- 
ural Association as to particular matters, and 
also to i)ay off certain incumbrances heretofore 
resting upon an undivided nine tenths of the 
fair grounds in the City of Minneapolis, of 
which sum W. D. Washburn, of said city, has 
advanced twenty-five hundred dollars; and 
whereas we have at this date received from 
305 J Dorilus Morrison and wife a deed of the same 
undivided nine tenths of the said fair grounds, 
12] U. S. 



the title to which is, however, in litigation^ 
we therefore agree that, in case the result of the 
said litigation shall be to validate our title, we 
shall, as soon as may be reasonable after one 
year from the date hereof, sell said land, and 
irom the proceeds of such sale pay the said ad- 
vances to the persons severally making the 
same, with interest at the rate of 10 per cent 
per annum, if the sum realized from soch sale 
shall be sufficient to cover such payment But 
if the proceeds of such sale shall not be suffi- 
cient to pay such advances and interest in full, 
then we agree to pay and apply such proceeds 
in i)ayment of such advances j>7V rata to each 
person in proportion to the amount of the ad- 
vance by him made. This is the extent of our 
obligation in the matter, and if our title to the 
said land shall fail, then no duty or obligation 
rests upon us." 

The circumstances in which the conveyance 
to Sidle and Langdon was made are shown ia 
the proof and stated by counsel for the appel- 
lants in his brief, as follows : 

"In the year 1878 a fair was held in Minne- 
apolis, upon the same land, under the auspicea 
of another organization, known as the Minne- 
sota Agricultiual and Mechanical Association. 
At the same time a rival fair was held at St. 
Paul. Minneapolis, at a large expense, secured 
the presence of Uie most famous racing horsea 
and finest blooded bulls. St. Paul secured the 
attendance of the President of the United States 
and staff. The competition was great and 
costly. As is not unusual, the expenditures 
exceeded the receipts. The Minneapolis defi- 
ciency was $14,000 over and above all receipts 
and large amounts of private contributions. 
This was due for labor and material for build- 
ings on the grounds, services in and about the 
fw, premiums, advertising, railroad freights, 
and such other like matters, as would occasion 
the greatest amount of complaint and publio 
reproach if not paid. It was claimed that 
Morrison was, as the owner of the land, liable 
for the material and labor bestowed thereon, 
and liens were threatened to be filed on the 
same. Meetings were held by the leading citi- 
zens, and it was at last agreed that an amount 
of some $80,000 would be contributed, provid- 
ing Morrison would convey his nine tenths in- [306] 
terest in the land and stock to appellants Sidle 
and Langdon, in trust for the contributors, in 
consideration of his being paid the money it 
had cost him and interest, and of havine the 
taxes paid on said land, and of being lelleved 
from uie claims against him on account of labor 
and material so furnished. The amoimt of 
purchase money and interest then amounted to 
some tl4,000 ; taxes due to over $2,000 ; and 
the said material and labor for which it was 
claimed Morrison and the land were liable to 
some $6,000 more,— in all some $22,000. It was 
also agreed that the trustees should bear all ex- 
pense of defending the title against any litiga- 
tion involving it Acoordingto such agreement, 
Morrison conveyed the '»id nine tenths of said 
landandstocktosaidSidleandLangdon,andthey 
executed a written acknowledgment of the trust 
to each of the contributors. This paper stated 
the amount of each contribution, and the obli- 
gation to sell the land as soon as the title should 
be cleared from litigation, and pay the amount 
of advance and 10 per cent interest, if proceeds 
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*were guffldent, and if not to pay pr<> rata. No 
provision was made as to distribution in case of 
m surplus. Such was either not contemplated, 
or forgotten, or, as is very probable, it was 
hoped that some means might be developed to 
secure the land for a public fair ground for the 
city, 

^'Dorilus Morrison was one of the coutribu- 
tortf to this general fund to the amount of 
$8,000. There were also contribuUoDS made 
by Famham A Lovejoy , and three raUroad com- 
panies, as^egatinff some $6,500, which were 
met bv (SSiDB BffSiai Morrison and the ' Fair 
Association.' Tne remainder was contributed 
by citizens having no interest in the matter, ex- 
cept the reputaBon of the city, and among 
others appellant Langdon oontnbuted $7,000 
and appellant Sidle |2,500." 

On August 14, I08O, the complainant, on 
leave, filed his supplemental and amended bill 
in this case, u> which he made as additional 
parties defendant Knight. Morrison, Baldwin, 
King, Sidle, Lanffdon, William D. Washburn, 
S. W. Farnham, James A. Love joy, and George 
A. Brackett, all citizens of Minnesota. This 
amended and supplemental bill, in substance, 
after recitinff the original bill, charged that at 
the time of the pretended sale of the 800 shares 
of the capital stock of the State National Bank 
to Knight, the Bank had no rightful lien there- 
on b^ way of pledge for any unpaid debt, hav- 
ing m fact released the same by its agreement 
with King to accept from him $86,0% of the 
Northern Faciflc Railroad bonds in satisfaction 
thereof. It further charges that the said pre- 
tended sale to Knight was no sale at all, out 
was merely a contnvance for the purpose of 
converting the title of the Bank as pled^ into 
an absolute title, in fraud of the complainant, 
and that consequently Knight, by virtue of said 
sale, acquired no better title than that previ- 
ously held by the Bank. It is further claimed 
that Morrison as* assignee of nine tenths of the 
said stock, and bidle and Langdon as his as- 
signees, purchased with full notice of all the 
equities of the complainant, and therefore are 
not purchasers in good faith. The amended 
and supplemental bill, therefore, seeks to 
charge Sidle, Langdon, and Knight as holders 
of the legal title to the stock and the property 
represented by it in trust for the benefit of the 
complainant, and prays for an account and a 
conveyance. 

The cause was heard upon bill, answers, rep- 
lication, exhibits, and testimony, and a final 
decree was rendered in favor of the complain- 
ant, establishing his equity as the owner of the 
stock and corporate property of the Minneapo- 
lis Agricultural and Mechanical Association, 
subject to the payment to James M. Knight of 
the sum of $560.58, and to the payment to Ja- 
cob K. Sidle and Robert B. Langdon of the 
sum of $8,646.55. From that decree this ap- 
peal is prosecuted by the defendants below. 

It was argued at the bar that Canfield ac- 
quired a complete equitable title to the real es- 
tate of the Minneapolis Agricultural and Me- 
chanical Association, bv virtue of the sale there- 
of to him by King bv ue contract in writing of 
August 14, 1878, ana bv the deed in pursuance 
thereof, purpDrting to be made by the Corpora- 
lion, dated August 15, 1878. llie ground of 
this contention Is that in that negotiation and 
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transaction King rightly represented the Co^ 
poration as its agent, and that the deed, if de> 
fective to convey the l^;al title, because not 
formallv authorized by the directors at a meet- 
ing of the board, was such as equity would cor- 
rect and reform so as to cany into effect the 
intention of the parties. 

This view of the question, however, is not 
now open; the effect of that conToyance. boUi 
at law and in equity, having been finally ad- 
judged between Canfield and the State Nation- 
al Bank by the Supreme Court of Minnesota. 
That iudgment, as between those parties and 
those in privity with them, conclusively estab- 
lishes, for the purposes of this case, that the 
deed was void at law, and that the equity of 
the State National Bank to the stock, and in the 
land as a pledge for the payment of the debt 
for which the stock had been hypothecated, 
was superior to that of Canfield. We must as- 
sume therefore, at the outset of our present in- 
quiry, that at the date of the alleged sale of the 
stock to Knight, Canfield's eqmty consisted 
merely in a right to redeem the pledge, unless 
it had been previously released by ue Bank. 
This, upon tne evidence, we find not to be the 
case. The asxeement between the Bank and 
King, claimed to have that effect, cannot oper- 
ate as such. It Was an agreement merely on 
the part of the Bank that it would exchange the 
stock for the agreed amount of Northern Pa- 
cific Railroad bonds, to take effect upon mutual 
deliveries. Kihff was not the a^nt of tha 
Bank to receive tne bonds from Canfield ; the 
title of the Bank to the stock was never relin- 
quished by it 

On the other hand, we adopt the conclusion 
of the court below as to the nature of the al- 
leged sale of the stock by the Bank to Elnight. 
We are satisfied from the evidence that it was 
no sale at all; nothing was paid by Knight, and 
the stock was not delivered to him; it was not 
in fact a real transaction. The legal title of the 
stock was shifted from the Bank to Knight, but 
Knight acquired by the transaction no other or 
better right than thatcf the Bank; he still held 
it subject to Canfield's equitable right to re- 
deem. Neither was Morrison, after the con- 
veyance of nine tenths of the stock to him bv 
Knight, in any better condition. He liad full 
notice of the complainant's equity, and, as we 
think, of the nature of Knight's title ; conse- 
quently he and Knight thereafter, each for his 
own proportion, held the stock, and the real es- 
tate of which they had procured a conveyance 
from the Association, subject to the equity of 
Canfield. Sidle and Lanedon are in the same 
plight; thev took their title with express notice 
of Canfield s equity, and subject to the conse- 
quences of the pending litigation, the burden 
and expenses of which thev agreed to assimM. 
They are entitled to hold the property only on 
the same conditions attached to it in the bands 
of Knight and Morrison ; they succeeded only 
to Morrison's title. As against Canfield, thie 
complainant below, however, his equity being 
the right to redeem the property as agamst the 
Bank on the payment 01 its debt, the same bur- 
den rests upon it in favor of the present hold- 
ers of the utle, derived by successive assign- 
ments from the Bank. The decree below, as a 
condition of redemption against Sidle and Lang- 
don, required only the payment by Canfield oi 
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the sum of |8,648.55, iirhich was the amount 
paid in cash, on November 20, 1878, by Sidle 
and Langdon, to take xxp two of the notes giv- 
en by Monte>n for the payment of the purchase 
money from the Bank; but that amount does 
not represent the full amount of Morrison's pay- 
ment. The whole amount paid by Mornson 
for nine tenths of the stock, the ag^:regate of 
three notes ffiven at the purchase, was 
$12,480.48; and Canfleld, in the exercise of his 
privilege of redemption, should be charged 
with tSe full amount due on that account, 

lb theexterUqf the difference between thai turn 
and the turn aetuaiftf eharged in ihs decree af- 
pealed ftvm, the decree ehouid be modified. In 
all other reepeete it ie affhrmed, the eoste in ihie 
court being equaUy divided. The eauae ie ac- 
cordingly remanded to the Circuit Court for fur' 
ther prooeedinge in coi^orwity with (hie opin- 
ion. 

True copy. Test: ^ « _^ „ « 

James H. MoKennesr, Clerk, Sup. Court, U. 8. 



[264] FRANCIS B. HINOKLEY, Plff, in Err., 

V. 

PITTSBURGH BESSEMER STEEL COM- 
PANY (Limited). 

(See 8. C Beporter*8 ed. 2U-S78.) 

BaUe— breach of contract to manvfaetwre — 
tender— epeeialflndingeqf court beloic-^meae- 
ure ofdamagc$^-proJUe--9econdarif evidence''' 
practice. 

1 . In an action to reooyer (images for the breach 
of a written contract for the porobase by the de- 
fendant of 6,000 tons of steel rails, on the special 
findings of the court below, it is held : that the fail- 
are or the defendant on due notice to furnish drill- 
ing directions, together with his request to poet- 
Bono the delivery of the rails, and also with a no- 
ce that he was not ready to accept and pay for 
them, excused the plaintiff from actually mana- 
facturing and tendering them: and that the meas- 
ure of ^unagce is the profit the plaintiff would 
have made, less the profit realized on rails made 
from the material purchased by the plaintiff with 
which to perform his contract. 

£. This court will not reverse a Judgment for al- 
leged errors in the admission of eviaence, whldi 
could not have prejudiced thepiaintiff in error. 

[No. 188.f 
Argued April 6, 18S7, Deddcd April 18, 1887, 

JN ERROR to the Circuit Court of the United 
States for the Northern District of Illi- 
nois. Opinion below publisbed, 17 Fed Rep. 
584. 4prmed. 

The history and facts of the case appear in 
the opinion of the court. 

Mr, Thomaa S« McClellandt for plain^> 
iff in error: 

The giving of drilling directions, mentioned 
in the contract, as an option reserved to plaint- 
ift in error, was not a condition preceoent to 
a performance of the contract on the part of 
the defendant in error; and its failure to man- 
ufacture and deliver the goods provided for by 
the contract was such a breach of the contract 
by it that it is barred from maintaining this 
action. 

Palm r. Chio d M, B. R. Co, 18 Dl. 217; 
ChHitian County v. Cverholt, 18 HI. 228. 

If there is a cause of action against plaintiff 
in error, the measure of damages should be the 
difference between the contract price and the 
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ma^et price at the time and place of delivery, 
and not the difference between the contract 

5 rice and the cost of manufacturing and de- 
vering the goods, as found by ue lower 
court. 

Pollen r.Leroy, 80 N. T. 649; 2 Suth. Dam. 
859. and cases AtsdiMaeterton r I7ie Mawt^^ 
7 Efill, 61; 2 Stark. Ev. 7th Anu ed. 1201; Bxfr 
manr. Naeh, 9 Bam. & C. 145; 8tory v. N. T. 
dE.B.R.Co.6 N. T. 85; Maclean v. Dunn, 
4 Bing. 722; Leigh Y.Patereon^ 8 Taunt 540; 
Oaintford v. CarroU, 2 Bam. & C. 624. 

In an action by a vendee against a vendor 
for a breach in not delivering the article sold, 
the measure of damages is the market price at 
the time of the breach. 

March V. MePhercon, 105 U. 8. 709(26:1189): 
Hoj^ne V. Lee, 19 U. 8. 6 Wheat, 109(5: 218): 
DougUm v. MASieter, 7 U. S. 8 Cranch, fM 
(2: 445); Shepherd v. Hampton, 16 U. 8. 8 Wheat 
200 (4:869); Maeterton v. The Mayor, 7 HUl, 74^ 
and cases dted. 

The defendant in error was bound, both in 
law and good morals, to exercise due diligence 
to protect itself, and therebv inflict the least 
possible damages on the plaintiff in error, even 
if the latter was guilty of a breach of his con- 
tract 

Shannon r. Cometock, 21 Wend. 457; Each* 
eher v. McCrea, 24 Wend. 809; Hamilton t. 
McPhereon, 28 N. Y. 76. 

Mr. John N. Jewetit for defendant in er- 
ror: 

Mr. JueHce Blatohford delivered the opin- 
ion of the court: 

This is an action at law, brought in the Cir- f^^^l 
cnit Court of the United States for the North- 
em District of Illinois, by the Pittsbuigh Bes- 
semer 8teel Companv (Limited), a Pennsylva- 
nia corporation, agamst Francis E. Hinckley, 
to recover damages for the breach by Hinckley 
of a written contract for the purchase by him 
from the Company of 6.000 tons of steel rails. 
The contract was as follows: 

" Memorandum of Sale, 
"The Pittsburgh Bessemer Steel Company 
(Limited) have sold and hereby agree to maka 
and deliver to the order of F. £. Hinckley, 
Esq., 204 Dearborn St, Chicago, I11&, and the 
said Hinckley has purchased and ajcrrees to pay 
for, six thousand ^*08s tons of first quality 
steel rails, to weigh nf ty-two (52) pounds to the 
yard, and to be rolled true and smooth to the 
pattern to be furnished by the said Pittsburgh 
Bessemer Steel Company (Limited), pattern 
No. 5. 

"Said rails are to be made of the best equality 
of Bessemer steel, and to be subject to inspec- 
tion as made and shipped, and to be well 
straightened and free from flaws, and to be 
drUl^ as may be directed; at least ninety per 
cent shall be in thirty (80) feet lengths, with 
not over ten (10) per cent of shorter lengths, 
diminishing by one foot differences, none to be 
less than twenty-four (24) feet 

"All second quality rails or excess of shorts 
which may be made, not exceeding five (5) per 
cent of each month's shipments, to betaken at 
the usual reduction of ten (10) per cent in price, 

* See notes and cases in reference note, and dS- 
geeted citations at dose of case, Lawyers* edition. 
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and to be pOed and shipped separately (paint- 
ed white on both ends), as maj be ordered by 
the insDector 

"Deuveries to begin in May, 1883, in which 
month one thousand tons shall be delivered, 
and to continue at the rate of twenty-five hun- 
dred tons per month after July 1, 1882, until 
finished— strikes and accidents beyond ordinary 
control of said Steel Company, and acts of 
Providence preventing or suspending deliver- 
ies, alone excepted, in which case deliveries 
are to be delayed for a corresponding length of 
time only. 

"Price to be fifty-eight dollars net, per ton 
of 2,240 pounds of finished steel rails, ex. ship 
or f . o. b. cars at Chicago, Ills., seller's option. 

"Terms of payment, cash on deliveiy of in- 
spector's certificate for each five hundred tons 
as fast as delivered. If shipment is delayed 
without fault of said Steel Company, payment 
is to be made in cash upon completion and de- 
livery of each five hundred tons at Chicago 
and mspector's certificate. Raik to be inspect- 
ed at null as fast as completed and ready for 
shipment. 

"In witnen ulhereof, The said Hinckley has 
hereto set his hand and seal, and the Pitts- 
burgh Bessemer Steel Company (Limited), by 
its duly authorized officers, hath signed and 
affixed its corporate seal, the day and year 
aforesaid. 

"It is further agreed that the Pittsburgh 
Bessemer Steel Company (Limited^ are not to 
be resDonsible for delays resulting m>m failure 
of rauroads to furnish cars, proi)er efforts hav- 
ing been made to procure them, nor for deten- 
tions after shipment has been niade. 

"It is undevstood that the purchaser shall 
have the ri^ht to make one half of the order 
fiftv-six (6^ pounds per yard, pattern No. 4 of 
said Steel Company, nonce to be given thirty 
days before the time for the deliveiy of the 
rails. 

"Chicago, nis., Feb. 18, 1882. 

"F. E. HnroKLBT. 

*'C. H. Odell, Broker," 

One copy of the contract was signed by 
Hinckley, and a duplicate of it was s^ed by 
the Company. 

The defendant pleaded the general issue, and 
the case was tried by the court on the due 
waiver of a jury. The court made the follow- 
ing special finding of facts: 

"1. That the ^mtten agreement set out and 
described in the declaration was duly executed 
bv the plaintiff and defendant in saia cause, as 
aUeged in said declaration. 

"2. Thai immediately after the making of 
said contract and before the time to begin the 
execution thereof, the plaintiff purchased the 
requisite amount of material fiom which to 
manufacture the six thousand tons of steel rails 
called for by said contract, and that, after thcf 
purchase or said supplies by plaintiff there was 
a decline in the value thereof, before the time 
for the delivery of any portion of said rails, 
and that lower prices ror such supplies ruled 
during the months of May, June, July and Au- 
gust, 1882. 

"8. Thai it appears from the parol proof 
heard on said trial, aside from the provision in 
said written contract in regard to dnlling direc- 
tions, that it was usual ana customary for the 
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purchaser of steel rails to give directions as to 
the drflling thereof, and that each railroad com- 
pany has its own special rules for drilling, and 
the drilling of such rails is considered In the 
trade as a part of the work of manufacture, and 
a part of the du^ of the manufacturer, in 
order to fully complete the rails for use. 

"4. That* by letters dated April 8. April 20, 
April 26, and April 28, from plaintiff's agents to 
defendant, and which letters were duly received 
by defendant before May, 1882. defendant was 
requested to furnish dnlling directions for the 
rails to be delivered in May under said con- 
tract; and defendant not only neglected to com- 
ply with such request and furnish such direc- 
tions, but defendant also notified plaintiff, ia 
reply to such request, that he, defendant, was 
not then prepared to receive the rails which 
were to be delivered under said contract in the 
month of May. 

"Again, about the 15th of June^ defendant 
informed plaintiff that he was becoming dis- 
couraged about being able to take the raus. 

"That, about June 28, plaintiff notified de- 
fendant that it was ready to commence rolling 
the rails for the July deliveries, as well ss to 
cover the thousand tons specified in ttie con- 
tract for delivery in May, of which plaintiff 
had postponed delivery at defendant's request, 
and asked for drilling directions from the de- 
fendant, but defendant wholly neglected to give 
such drilling directions. 

"That, about the 20th of July, defendant, in 
substance, informed plaintiff's agents that his 
financial arrangements for money to pay for 
said rails, pursuant to said contract, had failed, 
and that he could not take said rails unless 
plaintiff would sell them to him on six and 
twelve months' credit, for which the notes of 
the railroad company for which defenduit was 
acting would be riven, which defendant would 
indorse, and also further secure with first-mort- 
eage bonds, as collateral, at fifty cents on the 
dollar; but, unless he could secure the rails on 
such terms, he could not take them; and that 
plaintiff declined to accept said proposition for 
the purchase of said rails on credit; and I far- 
ther find that on the 80th of August, 1882, 
plaintiff notified defendant that the time for 
the completion of his contract for the purchase 
of said rails had expired, and requested defend- 
ant to advise it whether he would accept the 
rails or not. To this request defendant made 
no reply. 

"I further find that whOe plaintiff did not 
expressly agree with defendant to postoone the 
time for the delivery of the rails to ne made 
and delivered under taid contract, yet plaintiff 
did in fact delay the rolling and delivery of 
the rails to be ddivered in May, and that, by 
reason of the repeated statements of defendant 
that he wasnotrrady to give drilling directions^ 
not ready to use said rails, and not ready to ao- 
c^t them, plaintiff did postpone rolling said 
raus, and in fact never rolled any rails to be de- 
livered on aaid contract, but that plaintiff was 
at all times durine the months of May, July and 
August ready and able, in all respects, to lulfUl 
said contract and make said rails, and the same 
would have been ready for delivery, at called 
for bv said contract, if defendant had fu»> 
noshed drilling directions, and had not staled te 
plaintiff's agents that he was not ready to fm^ 
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nish said diilliog directions and not ready to ac- 
cept said rails. 

"I farther find that on or about the 15th day 
of September, 1882, defendant was formally re- 
rSW] Quested to furnish driUinfl^ directions and to ao- 
^ ceptsaid rails, and that he replied to such re- 

quest that he should decline to take any rails 
under said contract, and that he had made ar- 
rangements to purchase rails of others at a good 
deal lower price. 

"I therefore find, from the testimony in this 
case, that defendant, by reauesting plaintiff to 
postpone the deliveiy of sud rails, and by no- 
tifying the plaintiff that he was not ready to ac- 
cept imd pay for said rails, excised the plaint- 
if[ from the actual manufacture of said rails 
and a tender thereof to defendant. 

** And I further find that defendant's state- 
ment to plaintiff, on the 26th of July, that he 
could not pay cash for said rails, as called for 
by the contract, and that he wished to buy 
them on credit, was in fact a notice that he 
would not be able to pay for said rails if rolled 
and tendered to him by plaintiff. 

"I therefore conclude, and so find, as a mat- 
ter of fact, from the evidence in the case, that 
said plaintiff in apt time requested defendant to 
furnish directions for the drillin/; of said rails, 
and that defendant neglected and refused to do 
so. and that, although plaintiff was ready and 
able to fully perform said contract and make 
and deliyer said rails to defendant, as required 
by said contract, defendant refused to accept 
and pay for said rails. 

"5. That plaintiff manufactured and sold to 
other persons 4,000 tons of steel rails, from the 
matenals so purchased with which to perform 
said contract with defendant, for which said 
rails plaintiff received $54.60 per ton, delivered 
at a port on Lake Huron, and Uiat plaintiff 
made a profit of $1.60 per ton on said 4,000 
tons; that by reason of defendant's refusal to 
accept said rails, the plaintiff had no employ- 
ment for its mill for a time, and was obliged to 
stop its mill for about tiiree weeks m the 
month of August, 1882. 

<*6. That it would have cost plahitiff $60 per 
ton to have manufactured and delivered the 
raOs called for by said contract to defendant, 
according to the terms of said contract; so that 

Elaintiff's profits, if it had not been prevented 
rom fulfilling said contract by the conduct of 
defendant, would have beoi $8 per ton on 
each ton of rails called for by said contract 
[270] "And, because of said facts, I find that de- 
fendant was ^ilty of a breach of said contract, 
and that plamtiff hath sustained damage, by 
reason of such breach, in the sum of $^,400.'' 
On these findings, a Judffment was entered 
for the plaintiff for $42,400 damages, and for 
cosU. 17 Fed. Bep. 584. To review that Judg- 
ment the defendant has brought this writ of er- 
ror. After the record was filed in this court, it 
being discovered that there was an error in 
computation, in entering tiie lodgment for 
$42,400 instead of $41,600, the circuit court al- 
lowed theplaintiff to remit the difference, $800, 
and an order was entered accordingly, as of the 
date of the Jud^cnt 

On the special findings the only question 
open for review is whether the facts found are 
soffident to siiin)ort the lodgment There can 
be no question that, on those facts, the defend- 
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ant is liable in damages for a breach of the con- 
tract It is provided in the contract tiiat the 
rails are " to be drilled as may be directed." 
The circuit court finds that it appears from the 
proof, aside from the provision in the written 
contract in regard to arilling directions, " that 
it was usual and customary for the purchaser 
of steel rails to give directions as to the drill- 
ing thereof;" that each railroad has its own 
special rules for drilling; that the drilling of 
the rails is considered in the trade as a part of 
the work of manufacture, and a part of the duty 
of the manufacturer, in order to fully complete 
the rails for use; that, by four letters wntten 
iu April, 1882, by the agents of the plaintift to 
the defendant and which letters were duly re- 
ceived by the defendant before May, 1882, he 
was requested to furnish drilling directions for 
the 1,000 tons of rails to be delivered in May, 
under the contract; that he neglected to comply 
with that request, and also notified the plaintiff 
that he was not then prepued to receive the 
rails which, by the contract were to be delivered 
in May; that in June, the plaintiff again a^ed 
for drilling directions from the defendant, in 
respect both to the 1,000 tons and to the 2.600 
tons to be delivered in July, but the defendant 
neglected to give such druling directions; an.l 
that, in the latter part of July, he notified the 
plaintiff, in substance, that he would not per- 
form the contract The circuit court further 
finds that by reason of the repeated statements 
of the defendant that he was not ready to give 
drilling directions, not ready to use the rails, 
and not ready to accept them, the plaintiff 
postponed the rolling of tiiem, and never rolled 
any rails to be delivered on the contract but 
was at all times during May, July and August. 
18^, ready and able to fulfill the contract and 
make the rails, and the same would have been 
ready for delivery as called for by the oontract,if 
the aefendanthad furnished drulisg directions 
and had not stated to the agents of tne plaintiff 
that he was not ready to furnish the drilling 
directions, and not ready to accept the rails; and 
that on or about the 15th of September. 188R9, he 
was formally requested to furcish drilling direc- 
tions,and to accept the rails, and replied to such 
request that he snould decline to take any rails 
under the contract, and had made arrange- 
ments to purchase rails of othen at a lower 
price. The circuit court also finds that the de- 
fendant by requesting the plaintiff to postpone 
the delivery of the rails, and by notifying the 
plaintiff that he was not ready to accept and 
pay for them, excused the plaintiff from actu- 
ally manufacturing them and tendering them 
to the defendant This conclusion is entirely 
warranted by the facta found; and on those 
facts the defendant must be held liable in dam- 
ages. The only other question open on the find- 
inn is as to the proper rule of damages. 

The dreuit court finds that it would have 
cost the plaintiff $50 per ton to have manufact- 
ured and delivered the rails called for by the 
contract, according to its terms; that the profits 
of the plaintiff, if the conduct of the defendant 
had not prevented it from fulfilling the con- 
tract, would have been $8 per ton on eadi of 
the 6,000 tons, being |48,000; and that the 
plaintiff manufactured and sold to other per- 
sons 4,000 tons of rails from the materials pur- 
chased by it with which to i)erform the contract 

969 



»T»] 



964^878 



BUFBEMB COUBT OF THB UhITED BtATSS. 



Oct. Tkrii, 



[«T4] 



with the defendant, and leoeiyed for such rails 
954.00 per ton, and made a profit of $1.60 per 
ton on tne 4.000 tons, being a profit, in all, of 
$6,400. DednctiDg this i6,400 from the $48,000 
leaves $41,600, for which amount the judg- 
ment was finally entered. 

The defendant contends that the plaintiff 
should have manufactured the rails and tend- 
ered them to the defendant, and, upon his re- 
fusal to accept and pay for Uiem, should have 
sold them in the mslrket at Chicago, and held 
the defendant responsible for the oifference be- 
tween what they would have brought on such 
sale and the contract price. But we think no 
sudi rule is applicable to this case. This was 
a contract for the manufacture of an article, 
and not for the sale of an existing article. By 
reason of the facts found as to the conduct and 
action of the defendant, the plaintiff was ex- 
cused from actually manufacturing the rails; 
and the rule of damages applicable to the case 
of the refusal of a purchaser to take an existing 
article is not applicable to a case like the 
present. The proposition that after the de- 
fendant had, for his own purposes, induced the 
plaintiff to delav the execution of the contract 
until after the Blst of August, 1882, and had 
thereafter refused to take any rails under the 
contract, the plaintiff should still have gone on 
and made the 6,000 tons of rails and sold them 
in the market for the defendant's account, in 
order to determine the amount of its recovery 
against the defendant, can find no countenance 
from a court of Justice. 

It is found by the circuit court that, immedi- 
ately after the making of the contract and be- 
fore the time to begin its execution, the plaint- 
iff purchased the requisite amount of material 
from which to manufacture the 6,000 tons of 
rails; that after the purchase of such supplies 
there was a decline in their value before the 
time arrived for the delivery of any part of the 
rails; and that lower prices for such supplies 
ruled during May, June, July and August.1882. 
It is also to be inferred, from the price at 
which the 4,000 tons of rails were sold bv the 
pUdntiff , that the market price of rails declined 
below the price named in the contract; and the 
reason assigned by the defendant in September, 
1889, for not taking any rails under the con- 
tract, was that he had made arrangements to 
purchase rails of others at a lower price. 
Under these circumstances, the defendant is 
estopped from insisting that the plaintiff should 
have undertaken the risk and expense of actu- 
ally making and selling the rails. These con- 
siderations also show that the rule of damages 
adopted by the circuit court was the proper one. 
It was in accordance with the rule laid down 
by this court in PMla. W. d B, R. R. Oo, v. fliw- 
ard, 54 U.S. 18 How. 807 [14:157]. In that case 
a contractor for the building of a railroad sued 
the company for its breach. On the question 
of damages this court said, p. 844 [178j: " It 
must be admitted that actual damages were all 
that could lawfully be given in an action of 
covenant, even if the company had been guilty 
of fraud. But it bv no means follows that 
profits are not to be allowed, understanding, as 
we must, the term 'profito,' in this instruc- 
tion, as meaning the gain which the plaintiff 
would have made if he had been permitted to 
complete his contract. Actual damages dearly 
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include the direct and actual loss which the 
plaintiff sustains propter rem ipeam rum hah- 
%tam. And in case of a contract like this, that 
loss is, among other things, the difference be- 
tween the cost of doing the work and the price 
to be paid for it This difference is the induce- 
ment and real consideration which causes the 
contractor to enter into the contract For this 
he expends his time, exerts his skill, uses his 
capital, and assumes the risks which attend the 
enterprise. And to deprive him of it, when the 
party has broken the contract and unlawfully 
put an end to the work, would be unjust. 
There is no rule of law which requires us to 
inflict this injustice. Wherever profits are 
spoken of as not a subject of damages, it vriW 
be found that something contingent upon fut- 
ure bargains or specula^ons, or states of the 
market, are refern»l to, and not the difference 
between the agreed price or sometliing con- 
tracted for and its ascertainable value or cost 
See Maeterton v. Mayor of Brooklyn, 7 Hill, 61, 
and cases there referred to. We hold it to be 
a clear rule that the gain or profit of which the 
contractor was deprived by the refusal of the 
company to allow him to proceed with and 
complete the work, was a proper subject of 
damages." 

In UniUd States ▼. I%eed, 75 U. S. 8 Wall. 
77 [19:4491, where the defendant agreed to pock 
a spedfied number of hogs for me plaintiff, 
ana made all his preparations to do so, and was 
ready to do so, but the defendant refused to 
furnish the hogs to be packed, this court, dting 
with approval Masterton v. Mayor cf Bwoklvn, 1 276] 
hdd that the measure of damages was the dif- 
ference between the cost of doing the work and 
the price agreed to be paid for it, " makioi; 
reasonable deduction for the less time engageo, 
and for release from the care, trouble, risk, 
and responsibility attending a full execution of 
the contract." 

These views were again approved by this 
court in United 8tate$ ▼. Behan, 110 U. 8. 888 
[28:168]. 

In the present case the ability of the plaint- 
iff to fulnll the contract at all tames is found at 
a fact by the circuit court, as also the fact that, 
by reason of the defendant's refusal to accept 
tiie rails, the plaintiff was obliged to stop ita 
mill for about three weeks, in August, 1882. 
The defendant recdved the benefit of all the 
mitigation of damages which, upon the facts 
found, ho was entitled to daim. and the benefit 
of all the profits made by the plaintiff which 
could properly be regarded as a substitute for 
the profits it would mive recdved had its con- 
tract with the defendant been carried out. 

The defendant objects that, within the statis 
ment of the rule in United 8tate$ v. Speed, there 
was no deduction made in this case for the time 
saved, and the care, trouble, risk and responsi- 
bility avoided by th3 plaintiff by not fuUv ex- 
ecuting the contract; but there are no findings 
of fact which raise any such question. Tlie 
finding is that it would have cost the plaintiff 
$00 per ton to have manufactured and delivered 
the rails called for by the contract, according 
to its terms. Under this fioiding it must ii 
held that every proper dement of cost entered 
into the $50; and it was for the defendant to 
have requested findings which would authorize 
an increase of that sum as cost. 
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Tliei'e U a bill of exceptioDS in the case, on 
wbtch two quesiioDS are raised by the defend- 
ant u to tbe adminainD of testimony. The con- 
tract between the partiea vas negotiated by C. 
H. Odell, nbo signed It as broker, between 
whom and the defendant the '^OTrespondenca 
tbereafter, down to and including the first of 
Jaav, 1883, was carried on. Odell acting for the 

(ilaintiS. He made the contract under special 
□slructions, his authority being limited to that 
of a sales agent. On his examination asa witness 
[ZTT] at the trial he testified thai all of his conunu- 
nlcations with the plaintiff In regard to the 
business with the defendant were in writing or 
by telegmm. He also testifled, without obiec- 
ttoD, that he kept the plaintlS fuUy adviseo of 

bis correspond en ce wlui the defendant 

tog tbe rails. H. P. Smith, the busi 
Bger of the plaintiff, was then called _. .. 
ncss for the plaintiff, and was askM If the 
plaintiff was advised of the corre«{)ondence be- 
tween Odell and the defendant, which had been 
read in evidence, and if Odel^sactionswcreap- 

fl^oved by Ihewltnessas manager of the plalnt- 
S. To this the defendant objected, on the 
ground tbat thecommunicatlooB between Odell 
and the plaintiff consisted of letters and tele- 
grams, which were the only competent evidence 
of the contents thereof. The court overruled 
the objection, aod tbe witness stated tbat the 
Company was advised of tbe correspondence 



Ibe decision admitting tbe evidence. We see 
no objection to the admission of this evidence, 
todependently of the fact Chat Odell hnd, with- 
out objection teslIBed to wibsiantlally the same 
thing. The defendant. In his correspondence 
with Odell, all of which is set forth in the bill of 
exceptions, treated Odell as representing tbe 

ElainLtff. and cannot now be heard to question 
is authority to do so, or to demand farther evi- 
dence of such an authority, or of tbe adoption 
by the plaintiff of what Odell was doing, saying 
andasklngon behalf of theplamtlff, "niequeft- 
ttoD asked of Smith, as to whether he, as man- 
ager of the plaintlS, approved of Ddell's ac- 
tions, and the answer he made, weie, therefore, 
unnecesEaty, and could not oSect tbe merlM of 
the case. 

Smith was further ashed to stato in detail the 
elements of the coat of rolling the rails In ques- 
tioo. He produced a memorandmu showing 
Items taken from tbe plaintiff's books, which, 
added together ezhlblled the cost. In Aumist, 
1833, of manufacturing one Ion of such railB as 
those described In the contract; and, on being 
asked by the plalntiira attorney to testify to 
those items, the court, under the defendant's 
abjection, allowed him to read the Items from 
f S7S] ^^ memorandum. He further testifled, under 
an objection and exception t(y the defendant, 
that the actual cost to the plalntlfl of making 
and delivering the rails in Chicago would have 
been $48,29; tnat he stated the elements of such 
cost from a memorandam prepared by himself, 
the elements being taken from the books of tbe 
plaintiff; thaihe Enew tbe purchase price of 
all material which went Into the manufacture, 
because he purchased all of It himself; that the 
statement was prepared by him from bis per- 
Mnal knowledgv of the cost; that he called off 
the items from a pencil memorandum to the 
lil II. S. 



witness) knew the items to be correctly staled; 
and that the Information as to the items wa» 
made np from records running throu^aserles 
of tour or five months, and representing an 
average as to the cost per ton. 

The defendant contends tbat this evidence 
was inadmissible. In the abeence of an oppor- 
tunity for him to examine the plaintiff's books, 
with a view to a cross eiamlnatloo of the wit- 
ness as to the mode of computatloD adopted bj 
him, the memorandum beioK. as contended, tbp 
result of tbe conclusions of tbe witness from 
tbe examination of a large number of entries Id 
the books of the plalnCiffT 

It Is a sufficient answer to this objection that 
the cost of the rails was not taken by the court 
at the sum of I48.2S, the sum flzed by Smith; 
but the bill of exceptions shows that the cost 
was taken at $50 a ton, from the testimony of 
Richard C. Hannah, another witness; so that, 
even If the leaUmony was oioneotiilT admitted 
(which it Is not necessary to dedde), the do- 
fendant suffered no prejudice from lis admlo- 

lie Judffmmtef the Orouit (hurt <»nfflrtrud. 
TVne oopj, "Peafc 

Jamaa H. MoKennsr, dark, Bup. Oomrt. IT- S. 
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«ni District of Missouri. Opinion below pub- 
lished, 14 Fed. Rep. 150. Reversed, lUmanded. 

The history and facts of the case appear in 
the opinion of the court. 

Mr, James HaflrermaAt for plaintiffs in 

«rror: 

A debtor in failing circumstances has the 
right to prefer a cr^tor; and although the 
•creditor may know that the debtor is insolvent, 
and that in making the preference he intends to 
defraud other creditors, yet, if the preferred 
creditor has a bona fide debt and takes the mort- 
gage with the intent to secure himself, and not 
with the fraudulent purpose of aiding the debt- 
or to defraud otlier creditors, then the mort- 
age is upheld. 

Shelly V. Soothe, 78 Mo. 74; Forrester ▼. 

Moore, 77 Mo. 659; Colbem v. Robinson, 80 Mo. 

546; Kohn ▼. Clement, 58 Iowa, 589; Butler ▼. 

White, 25 Minn. 482; Bump, Fraud. Conv. 8d 

€d. 582. 

The right of the partnership creditors to pri- 
ority of payment sprinn from and is worked 
out Uirough Uie equitable right of the individ- 
ual partners. 

Case V. Beauregard, 99 U. S. 119 (26: 870); 
Fitxpatrick v. Flannagan, 106 U. S. 648 (27: 
1211); McQinty v. Flannagan, Id. 661 (27: 215). 
See also Locke ▼. Lewis, 124 Mass. 1; Howe v. 
Lawrence, 9 Ciu^. 558. 

The bona fides of the transaction is the only 
test by which to determine the ri^ht of joint 
creditors to have property, which has been 
transferred upon dissolution to an individual 
member of the firm, applied to the payment of 
the joint debts. If the transfer has oeen hon- 
estly made and for a valuable consideration, 
the property has thereby become separate es- 
tate, wholly free from any claim of the joint 
crfiditoifi 

OoUyer, Part § 1T4; Story, Part § 858; iSr 
parte Ruffin, 6 Ves. 127; Ex parte Fell, IQ Ves. 
847; ExparteWiUiams, 11 Ves. 8; ExparURow- 
landson,! BjOBe,41Q;Cam^ellY.MuU€tt,2 Swan, 
Ch. 551; Allen ▼. Center Valley Co. 21 Conn. 180; 
Ferson v. Monroe, 1 Fost (N.HO 462; Dimon v. 
Hazard, 82 N. Y. 65; BuUiU v. Cfhartered Fund, 
26 Pa. 108; KeUy v. Scott, 49 N. Y. 598. 

Messrs, S« A. Lynde and C, M. Osbom, for 
defendant in error: 

A conveyance or mortgage of partnership 
property, made by a partner in his individual 
oehalf . to satisfy or secure the payment of his 
individual debts, is fraudulent and void as to 
the partnership and its creditors. 

Story, Fait.% 182; 8 Kent, Com. p. 44; Rogers 
▼. Batchehr, 87 U. S. 12 Pet 221 (9; 1063); 
Locke Y. Lewis, 124 Mass. 1; Livingston r. Roose- 
velt, 4 Johns. 251; Bob v. Halsey, 16 Johns. 84; 
Flanagan v. Alexander, 50 Mo. 50; Ackley v. 
Staehlin, 56 Mo. 558; Jhriu v. Hunt, 59 Mo. 
258: HeUiker v. Franeiseo, 65 Ma 598; Phelps 
V. McNiiUy, 66 Mo. 555; Johnson v. Bersey, 70 
Me. 74; Cotzhausen v. Judd, 48 Wis. 218; Hurt 
▼. Clarke, 56 Ala. 19. 

If the purchaser has notice that the propertv 
is partnership proper^, or that the partner is 
actinff without authority from the partnership, 
he will be held to act mala fide and in fraud of 
the partnership. 

Story, Part § 182; 8 Kent Com. pp. 42, 48; 
Donovan t. Bymond, 8 Woods, C. C. 141; Cotz- 
hausen V. Judd, 48 Wis. 215. 
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To the validity of a transfer or agreement of 
dissolution and division of the partnership ef- 
fects it is an invariable condition that it l)e 
bona fide, and if not, it is invalid and a ntdlity, 
save only in the case of a bona fide purchaser 
for a valuable consideration, without notice of 
the mala fides of the transaction. 

Bump. Fraud. Conv. 8d ed. 889; Case v. 
Beauregard, 99 U. S. 125 (25: 871); Howe v. 
Lawrence, 9 Cush. 555; Ooodbar v. Cary, 16 
Fed. Rep. 816; Wilson v. Robertson, 21 N. Y. 
587; Ransom v. VanBeventer, 41 Barb. 307; 
Menagh v. WhitwOl, 52 N. Y. 146; Ex parte 
Williams, 11 Ves. 8, 5; Re WaiU, 1 Lowell, 207. 

A secret agreement of dissolution and divi- 
sion or tranter of property amon^ the pan- 
ners or to some one oi them, which is not made 
public and accompanied by public notice aod 
some open and visible evidence of its existence, 
is frauaulent, void and a nullity. 

Re Tomes, 19 Nat. Bankr. Reg. 87; Re Mae- 

farland, 10 Nat. Bankr. Reg. 381; Flack v. 

Charron, 20 Md. 812; ReShemtard, 8 Ben. 847; 

Re Krueger, 2 Lowell, 66; Re Bunkle, 7 Nat. 

Bankr. Reg. 107; Kelly v. Scott, 49 N. Y. 595. 

Mr, Justice Blatchford delivered the opin- 
ion of the court: 

On the 8th of Janusry, 1880, the Moline 
Wagon Company, an Illinois corporation, com- 
menced an attachment suit in the Circuit Court 
of Putnam County, in the State of Missouri, 
against Jacob Rummel and Edwin R Cutler, 
copartners under the name of J. Rummel & 
Son. The suit was brought under a Statute of 
Missouri, and claimed an indebtedness of 
$6,722.61. The ground on which the attach- 
ment was issued was that the defendants bad 
** fraudulently conveyed or assigned their prop- 
erty or effects so as to hinder and delay their 
creditors," and had " fraudulently concealed, 
removed or disposed of their property or effects 
80 as to hinder or delay their creditors," and 
were ** about fraudulently to convey or assini 
their property or effects so as to hinder or de- 
lay their creditors." Under this attachment 
the sheriff, on the 9th of January, 1880, seized 
a quantity of goods in the possession of the 
firm of Huiskamp Brothers, the proceeds of 
which are the subject of controversy. These r^..^ 
goods were subsequently sold as perishable *• ^ 
property, and the proc^ds, $5,246.50, were 
plac^ in court 

On the 15th of March, 1880, the plahitiff re- 
moved the suit into the Circuit Court of the 
United States for the Western Division of the 
Western District of Missouri. Prior to the sale 
of the goods, and on the 8th of May, 1880, 
Huiskamp Brothers filed in the suit, under the 
Statute of Missouri, what is called an interplea, 
claiming to be the owners of the goods attached, 
and to have been such owners at the date of 
the levy of the attachment, and demanding a 
return of the property. 

On the 17th of May, 1880, Rummel filed a 
plea in the nature of a plea in abatement, deny- 
ing the indebtedness, denying the several 
frauds alleged, and praying for an abatement 
of the attachment and a release of the property. 
After the sale of the property, and on the ITtb 
of May, 1881, Huiskamp Brothers filed an 
amended interplea, claiming that when the 
I goods were seized the same oelonged to them 
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and were in their possession; that the goods 
were wrongfully seized; and that the proceeds 
of their sale in court, amounting to $0,240.50, 
were their property. The plaintiff answered 
the amended interplea and denied its allega- 
tions. A trial of the interplea was had before 
the court and a Jury in October, 1882, at which 
a verdict was found that the property attached 
and the proceeds thereof "were not and are 
not the property of the interpleaders," on which 
a Judgment was entered for the plaintiff and 
against the interpleaders, to review which the 
interpleaders have brought this writ of error. 

The mode of procedure by interplea in an 
attachment suit, where a third party claims the 
attached property, is authorized by section 440 
of the Revised Statutes of Missouri, of 1870, 
which is as follows: "Any person claiming 
property, money, effects, or credits attached, 
may interplead in the cause, verifying the same 
by a^davit; and issues mav be made upon such 
interplea, and shall be tried as like issues be- 
tween plaintiff and defendant, and without any 
unnecessary delay." 
[312] The bill of exceptions contains the following 
statement as to the proceedings had at the trial: 

"The interpleaders, in support of their title 
to the property in controversy, offered testi- 
mony, which was admitted, tending to prove 
such title, as follows: 

"First. A chattel mortgage, made by defend- 
ant Jacob Rummel, to the interpleaders, on the 
stock of merchandise, the proceeds of which 
are in controversy, dated December 24, 1870, 
and the notes of said Jacob Rummel to said 
interpleaders secured thereby, of same date, one 
for $3,500 and one for $1,600, each due one 
day after date, and bearing 10 per cent interest 
from date. Said mortgage was signed and ac- 
knowledged in due form, and filed for record 
in the office of the recorder of deeds of Putnam 
County, Missouri, on January 1, 1880. Said 
mortgage provided that the mortgagees might 
sell the mortgaged property at public sale on 
ten days' notice. 

"Second. That said stock of merchandise 
was actually transferred and delivered to the 
interpleaders on January 6, 1880, prior to the 
seizure of tbe same under the writ of attach- 
ment issued in the case of the plaintiffs against 
the defendants. 

"The interpleaders furtheroffered testimony, 
which was admitted in evidence, tending to 
show that they were wholesale dealers in l:^ots 
and shoes in the City of Keokuk, Lee County, 
Iowa, and had been for many years; that, prior 
to January, 1878, the defencfants Jacob Kum- 
mel and Son were partners engaged in business 
in the Town of Unionville, Putnam County, 
Missouri, under the firm name of Rummel & 
Son, and their business was that of general re- 
tail merchandise, including farming imple- 
ments, wagons, etc.; that, in January, 1878. 
the said partners dissolved said firm and divided 
the property and business thereof, and both of 
said partners informed the interpleaders of 
such dissolution. 

"That, after such dissolution, the said Jacob 
Rummel continued at the same place the gen- 
eral retail merchandise business, and the de- 
fendant Ed. R. Cutler engaged in the business 
of selling agricultural implements, including 
wagons; that, after January, 1878, as between 
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themselves, the said Rummel had no Interest in 
the profits or losses of the business carried on 
by Cutler in the agricultural implement busi- 
ness, and Cutler no interest In the profits or roiQi 
losses of the merchandise business; that the in- '^ ' 
debtedness for which the stock of merchandise 
was mortgaged or pledged was for goods sold 
to Jacob Rummel after the dissolution and 
division of the business and property of the 
firm of Rummel & Son; that when the inter- 
pleaders took the mortgage, and also when 
they took possession of the stock of merchan- 
dise, they understood that the same belonged 
to Jacob Rummel, and had been led to so oe- 
lieve from the statements of both Cutler and 
Rummel ; that they took said mortgage and 
possession of said stock of merchandise m good 
faith, to secure their debt, and not to hinder, 
delay or defraud, or to assist in hindering, de- 
lajTing or defrauding, the creditors of the said 
Rummel or Rummel & Son; that Rummel 
made the conveyance and transfer to the inter- 
pleaders in good faith, to secure their debt, and 
not with the fraudulent purpose of hindering, 
delaying or defraudinfi^ his creditors, or those 
of the firm of Rummel^ Son." 

Luke Huiskamp, one of the interpleaders, 
testified to the drcumstances under which 
Huiskamp Brothers took the mortgage and en- 
tered into possession of the mortgaged prop- 
erty. His testimony shows that they did so 
upon the understanding and belief, derived 
from both Rummel and Cutler, that tbe prop- 
erty belonged to Rummel and that the only 
purpose of Huiskamp Brothers was to secure 
bona fide debts due to them, and to certain other 
creditors, by Rummel. 

The bill of exceptions then goes on to state as 
follows: 

"Jacob Rummel, a witness for the inter- 
pleaders, on his cross examination, among 
other things testifiei that Thomas M. Fee was 
the attorney of interpleaders, and was present 
at the time of the taking possession by the in- 
terpleaders of the property in controversy, and 
has been such attorney from that time until the 
present; that, at the time of the trial of the plea 
in abatement of Rummel, said Fee was the at- 
torney of Rummel, and was employed by 
Rummel to assist, and did assist, in the trial of 
such plea in abatement 

"The plaintiffs offered testimony, which was 
admittea in evidence, tending to show that the 
interpleaders took tbe mortgage on, and posses- [814] 
sion of, tbe stock of merchandise in contro- 
versy, not in good faith, but to assist the de- 
fendant Cutler in hindering, delaying and de- 
frauding his creditors and the creditors of the 
firm of Kummel & Son; that there was no dis- 
solution of the firm, or division of the firm 
property, in January, 1878, or afterwards; that 
Jacob Rummel made the transfer and convey- 
ance to interpleaders with the intent to hinder, 
delay and defraud his creditors; that plaintiffs 
were engaged in the manufacture ana sale of 
wagons, and had been for many years, and had, 
prior to January, 1878, dealt with Rummel <& 
Son. and continued to deal with them, after 
that time; that they never knew of the dissolu- 
tion of said firm or division of its property, and 
there never was any published notice oi such 
dissolution; that the debt on which they brought 
suit in the attachment proceedings was con- 

61 978 



ax(MM 



SUPBAMB COXTBT OV THB UNITED 6TATB8. 



Oct. Tsbm, 



tncted on thdr part under the belief that the 
Arm of Rummel & Son was still in existence." 
The plaintiff then offered in evidence Uie 
affidayit on which the attachment was issued 
In Uie main suit against Rummel and Cutler, 
the plea in abatement of Rummel thereto, and 
that piurt of the record in the attachment suit 
whidi showed the proceedings on the trial of 
iuch plea in abatement, including the verdict 
tnd the Judgment, the verdict being the finding 
ot the issues for the plaintiff, and the judgment 
beinff that the plea m abatement bo overruled 
ind the attachment sustained. The interplead- 
srs objected to the introduction of Uie affidavit. 

Silea in abatement; record entries, verdict and 
udgment, upon the groimds that they were 
not parties to the trial and issues on the plea in 
abatement, "And that the issues tried thereon 
were entirely separate and distinct from the 
issues upon trial nere; and hence the testimony 
ii irrelevant and immaterial, relating to differ- 
ent parties and different subject matter." The 
bill of exceptions states that "The court over- 
ruled the oDiections of the interpleaders and 
admitted said papers for one purpose: to show 
that the conveyance and transfer of the stock 
oi merchandise in controversy to the inter- 
pleaders was fraudulent on the part of Jacob 
Kummel; to which action of the court, in over* 
[315] ruling said objections and admitting said testi- 
mony, the interpleaders at the time excepted." 

Under the Statute of Missouri writs of at- 
tachment are obtained at the time of or after 
the commencement of the suit, upon an affi- 
davit spedfyinff one or more of the statutory 
causes of attacmment Sections 488 and 489 of 
the Revised Statutes of Missouri provide for the 
filing, by the defendant in the attachment, of a 
plea, in the nature of a plea in abatement, put- 
ting in issue the truth of the facts alleged in the 
affidavit on which the attachment was sued 
out, and for a trial of the issue. 

In addition to the ruling as to the proceed- 
ings on the plea in abatement, the court, in 
duirging the lury, said : "In the attachment 
suit between the Moline Wason Companv and 
Rommel and Outler, Rummd filed what m law 
is termed a plea in abatement : that is, he de- 
nied the facts alleged in the affidavit inade by 
the Ck>mpaBy to obtain the attachment The 
law allows attachments to issue and property 
to be seized in cases only where debtors nave 
dealt, or are about to deal, with their property 
In an iUenl way. The affidavit made by the 
Moline Wagon Company at the time tbey sued 
oat their attachment in appropriate legal Ian- 
^goage charged that Kummel and Cutler had or 
were about fraudulently to convey their prop- 
erty so as to hinder and dday their creditors m 
the collection of their debts. This charge Rum- 
mel denied. A trial which was had on this 
issue resulted in the sustaining of the attach- 
ment; that is, the charse made in the iaffidavit 
by the Moline Wagon Company, that Rummel 
had fraudulently conveyed, or was about fraud- 
ulently to convey, the property in controversy, 
to hinder and delay creditors, was true. Cut- 
ler, the defendant with Runmiel in the attach- 
ment suit, did not appear, and thereby oon* 
fessed the charge of fraud." 

The court alK> said in its charse: "So far as 
the intent to defraud, hinder, ana delay credit- 
on on part of Bummd is concerned, a trial of 
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that issue has been had in this court, with the 
result brought to vour notice bv reading from 
the records. The intention of Kiunmel m mak- 
ing the mortgage to Huiskamp Brothers was 
found to have been fraudulent; but this of it- 
self is not sufficient to make the mortgage 1316I 
fraudulent as to Huiskamp Brothers. Huis- 
kamp Brothers may have known, when they 
accepted the mortgage from Rummel, that he 
intended to defraud, hinder and delay his cred- 
itors by it; yet, if diey in no way participated 
in the fraud of Rummel, did no act to aid or 
assist him in the iUegal act, and intended to se- 
cure their debt only, the mortgage as to them 
is valid, and they are entitled to Uie benefit of 
the same; but, on the otl e: hand, if, aside from 
the securing of their own debt, Huiskamp 
Brothers, by and through the mort^ni^, under- 
took to aid and assist Kummel in nis fraudu 
lent puTDOses to hinder and delay the Moline 
Wagon Companv, or any other creditor, in the 
collection of tbefr debt, in such case the mort- 
age is void, and they can claim nothing under 
It, as against creditors. This is the important 
question in the case, and you should carefully 
examine the whole of the testimony bearing 
upon this point" 

The int^leaders excepted to those portions 
of the charge which ref emd to the trial of the 
issues between the plaintiff and Rummel, on 
the ground that neither the proceedings on 
Rummel's plea in abatement, nor Cutler^ con- 
fession of the charge of fraud made in the affi- 
davit, could affect the rights of the interplea(S 
era. 

Although the transaction between Rumm^ 
and Huiskamp Brothers may have been ths 
subject of the trial on the plea in abatement, 
we are of opinion that the evidence in question 
was improperly admitted. In order to invali 
date the mortgage of Rummel to Huiskamp 
Brothers it must nave been made with the ii- 
tent, on the part of Rummel, to hinder and de- 
lay his other creditors, and Huiskamp Brothen 
must have accepted it with the intent of assist^ 
ing Rummd to ninder and delay his other cred- 
itors. A debtor in failing drcumstances hav 
ing the right to prefer a creditor, if the pr: 
f erred cr^tor has a bona fide debt, and tak^ 
a mortgage with the intent of securing sucb 
debt, and not with the purpose of aiding the 
debtor to hinder and delay other creditors, the 
mortgage is valid, even though the mortg^im 
knows uiat the debtor is insolvent and that Utt 
debtor's intention is to hinder and delay other 
creditors. It was necessary, therefore,, for the 
plaintiff, on the trial of the issue with' the in- 
terpleaders, to make proof of the unlawful in- 
tent of Rummel in makingthe mortgage, irre- 
spective of any intent of Huiskamp Brothen 
in acceptinff it Such proof could not be made 
as against the interpleaders, in view of what the 
evic&nce which they offered tended to show, by 
provinff that the issue as to the intent of Rom- 
md had been tried and found against him in [8M] 
the trial on his plea of abatement That was 
an issue to which the interpleaders were not 
parties, and the record of its trial was wholly 
inadmissible as against the interpleaders. The 
bill of exceptions states that the papen were 
admitted to show "that the conveyance and 
transfer of the stock of merchandise in oootro- 
ver^ to the interpleaden was fraudulent on 
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the part of Jacob Rummel.* The iDterplead- 
ere were not parties to the proceedings, did not 
appear in them, did not control them, and can- 
not be affected bj them. 'FOr this error there 
must be a new trial ; but, as there were other 
parts of the charge of the court, and refusals 
of the court to charge as requested by the inter- 
pleaders, which were excepted to. and whi(^ 
we think were erroneous, and which may re- 
cur upon a new trial, il teems proper to con- 
aider them. 

The following portion of th^ charge of the 
court was exceptea to: '*But if no l^m disso- 
lution of the partnership took place in January, 
1878, or since, and the partners continued to 
bold the property In controversy as partner- 
ship property, bought, sold, and adTerosed it as 
firm proi)erty, such property remained partner- 
ship property, so far as creditors are concerned, 
who knew nothing^ of the diyision and who 
trusted the firm, under the yiew of the case 
last presented you wiU have to determine 
whether there was a dissolution of the partner- 
ship. As already stated, it is an undisputed 
fact that, up to January, 1878, a partnership 
between Rummel and Cutler did exist; that 
that partnership dealt In general merchandise, 
including farming implements, wagons, etc, 
and that dealings prior to Uiat time were had 
between the Moline Wagon Company and the 
firm of Rummel & Son. The Moline Wagon 
Company had a right to presume that the per- 
sons once composing a finn. and who continue 
doing business under the nrm name, are stiH 
partners, and that the partnership continues to 
exist untQ notice of a dissolution was given. 
No agreement or tmderstanding between the 

Sartners— no division of the property of the 
rm— can relieve either the firm or the partners 
of their legal liability as to creditors who ex- 
tend credit to the firm; nor. an creditors who 
extend credit to the firm bound to regard pub^ 
[321 ] Uc mmoTs, even if they heard ihem, ii the part- 
ners continue the partnership name and avail 
themselves of the partxtership credit Tou are 
therefore instructed that the partnership be- 
tween Rummel and Cutler ezistfnp in 18*73 con- 
tinued to exist up to the time of the creation of 
the debts sued on 1^ the Moline Wagon Com- 
pany, unless public notice of the dissolution of 
the partnership was given, or actual notice of 
such dissolution was brought home to the Mo- 
line Wagon Company. If. under this view of 
the law, you shall find, from the evidence, that 
plaintiff, the Moline Wagon Company, gave 
credit to the firm of Rummel & Son, composed 
of Rummel and Cutler, then the firm and each 
of the partners are liable for the debt thus con- 
tnicted. All of the assets of the partnership, 
both merchandise, notes, and accounts, as well 
as all wages and property of the partnership 
which Cutler" [Rummel?) "may have handled 
in his division of the partnership, as well as all 
notes and accounts wnich Cutler may have tak- 
en, together with all property of the partners, 
in case of insuflSciency of partnership assets, are 
liable for debts created by the partnership. If 
you shall find that the partnership once existing 
between Rummel and Cutler had not been dis- 
solved, and the propertv in dispute to be part- 
nership property, then Rumm Jcould not take 
such partnership property and pay an individ- 
ual debt with n, iocb as Huiskamp Brothers 
lfllU.8L 



claim to have, and the mortgage read in evi- 
dence, riven tiiem, is void as against creditors 
of the firm." 

In connection with this portion of the charge 
the interpleaders requested the court to give 
the following instructions to the Jury: 

"8. If the Juiy find, from the evidence, that 
Rummel and Cutler led Huiskamp Brothers to 
believe that the goods belonged to Rummel, 
and they accepted the mortgage and took the 
goods under such belief, then tney are entitled 
to the same rights, by virtue of the mortgage 
and their possession, as if the goods actually 
belonged to' Rummel at the time the mortgage 
was made, and when they took possession of 
the goods." 

"4. If the Jury find that, as between Rum- 
mel and Cutler, the goods belonged to Rum- [Stsi 
mel at the time he made the mortgage and 
Huiskamp Brothers took possession of the 
same, then the interpleaders are entitled to re- 
cover, althourii, as to the plaintiffs in this case, 
Uie firm of iSimmel & Son was in existence by 
reason of the fact that the plaintiffs had never 
been notified of any dianse of the firm of Rum- 
mel & Son. In such case. Rummel & Son would 
be liable to the plaintiffs, but the plaintiffs 
would have no lien on the stock of goods, and 
Huiskamp Brothers could acquire title thereto 
by a valid mortga^ from Rummel." 

"5. There is a mfference between the disso- 
lution of a firm and the settlement of the ac- 
counts of the partners between themselves and 
the firm. A partnership may be dissolved and 
the property divided in part, leaving the set- 
tlement of the accounts between the partners to 
be effected in the future: and, in this case, if 
tiie firm of Rummel A Son was dissolved in 
1879, and Rummel took the stock of merchan- 
dise, with the consent of his copartner, and was 
to be charged Uierewith, then from that time, 
as between Rummel and Cutler, the former 
would be the owner of the goods, and could 
make a^did mortgage of the same in his own 
name.** 

"7. Tlie test of a partnership, as between 
the partners. Is the sharing of tne profits and 
the losses of the business; and, in this case, if, 
after January 18, 1878, Cutler was not to share 
the profits and losses of the store business, but 
Rummel alone was to have such profits and 
bear such losses, then, after that tune, as be- 
tween themselves, they were not partners in 
fact If they should lead others to oelieve that 
they were partners, then they would be liable 
to whoever acted on such belief and gave them 
credit. Such creditors would not. however, 
have a lien on the property belonging to one 
of the partners, as between themselves, and 
could not claim the same from a party who. in 
good faith, for value, took such property from 
ttiepartner really owning it" 

The court refused to rive these instructions, 
and to its action in respect to each the inter- 
pleaders excepted. 

The substance of the concluding sentence of 
the portion of the charge last above recited is 
tiiat, even thouefa the partnership between |323] 
Rummel and CuUerwas not dissolved, and tho 
property continued to be partnership property. 
It was not in the power of Rummel, even with 
the consent of Cutler, to take any of such proi^ 
erty and pay with it the individual debt of 
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Rummel toHukkftmp Brothers, and therefore, 
theinor^;affe to them was void, as against the 
plaintiff. Tbe plaintiff had introduced testi- 
mony on the trial tending to show that there 
was no dissolution of the firm of Rummel & 
Bon, nor anydiYision of the firm property, in 
January, 18i78, or afterwards; and the instruc- 
tion referred to was based upon the yiew that 
the jwT mi^t find that the partnership was 
neyer lussolyed, and its property never dfylded. 
But the instruction was oontraiy to the ruling 
In Uie case of Fiiwpatriek y. Flannagan, 106 
IT. 8. 648, 654 [27: 211, 218], where tbis court, 
speaking l^ Mr, Justice Matthews, said: "The 
l^gal right of a partnership creditor to subjeci 
the pai&ership property to the payment of his 
debt consists simply in the right to reduce his 
cUdm to Judgment, and to sell the goods of his 
debtors on execution. His ri^ht to appropri- 
ate the partnership property specifically to the 
payment of his debt, in equi^, in preference 
to creditors of an individual partner, is derived 
through Uie other partner, wnose original right 
it is to have the partnership assets applied to the 
payment of partnership obligations. And this 
equity of the creditor subsists as long as that 
of the partner, through which it is derived, re- 
mains; that is, so long as the partner himself, 
in the language of this court in Case y. Beati- 
regard, 99 U. 8. 119. 125 [25:870, 872], ^retains 
an interest in the firm assets, as a partner, a 
court of equity will allow the creditors of Uie 
firm to avail themselves of his equity, and en- 
force, through it, Uie application of those as- 
sets primarily to payment of the debts due 
them, whenever the property comes under its 
administration.'" 

It follows, from this view, that, even though 
the partnership of Rummel & 8on was not ms- 
solved, Rummel had the right, with the con- 
sent of CuUer, to appropriate the property to 
the payment of his individual debt to Huis- 
kamp Brothers, because the plaintiff, at tbe 
time the mortgage was made by Rummel to 
Huiskamp Brothers, had no specific lien upon 
the property, and there was no trust impressed 
upon it at that time, which could be enforced 
by the plaintiff. It was only necessary that 
the disposition of the property should have 
been htmajide on the part of both parties, and 
without any intent to hinder or delav the plaint- 
iff. Hotoe V. Lawrence, 9 Gush. 558, and cases 
there cited; Locke v. Leuds, 124 Mass. 1. 

It was also error in the court to refuse to 
charge, as requested in the fourth prayer of the 
interpleaders, that if, as between Rummel and 
Cutler, the goods belonged to Rummel, the in- 
terpleaders were entitl^ to recover, although 
the plaintiff had not been notified of any change 
in the firm of Rummel & Son; and error to 
charge, as it did. the converse of this proposi- 
tion. Tbe fact of notice or no noUce to the 
plaintiff could not affect the question in issue, 
so long as the plaintiff bad acquired no lien on 
the goods prior to the mortgage by Rummel to 
the Tntcrpfeaden, and that mortgage was made 
in good faith. 

R was alBO error in the court to refuse to 
charge, as requested in the fifth prayer of the 
interpleaders, that "If the firm of Rummel & 
8oii was dissolved in 1879, and Rummel took 
Uie stock of merdiandise, with the consent of 
his copartner, and was to be charged therewith, 
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then, from that Ume, as between Rummel and 
Cutler, the former would be the owner of the 
goods, and could make a valid mortgage of the 
same in his own name." The propoaUon in- 
volved in this request presupposes, of course, 
that the transacUon between KummeJ and Cut- 
ler was made in good faith, and in that view, 
the instruction requested was in accordance 
with the rule laid down by this court in Cam 
y. Beauregard and approved in FiUpatrick v. 
Flannagan, to the meet, that "If. before tbe 
interpofflUon of the court is asked, the property 
has ceased to belong to the partnership, if l^ 
a bona fide transfer it has become the several 
property either of one partner or of a third 
person, the equities of the partners are extin- 
guished, and consequently the derivative equi- 
ties of Uie creditors are at an end." 8ee also 
Hovbe v. Laurrence and Loehe y. Lewie, above 
dted. 

Tliejudgmewt of the Ctreuit Court is reversed^ 
and tie case is remanded, with a direction t$ 
award a new trial. 
True copy. Test : 

James H. MoKenney, Gtork, Sup. Oourt» U. 8. 



OUACHITA AND MI88IS8IPPI RIVER 
PACKET COMPANY, WILLIAM T. 
8C0Y£LL, BT AL., Appts,, 

CATHERINE IL AIKEN. Admrx. of 
Joseph A. Aiken, Deceased, JOHN H. 
MENGE BT AL., Copartners, as Joseph A. 
Aiken & Co., and CITY OF NEW OR- 
LEANS 

(8ee8. C. Beportei^ ed. 444-4S0.) 

Constitutional law — w?uKfag&— States may reg- 
ulate — reasonableness of aiarges, how deter- 
mined— tonnage charge^—applieation of pro- 
ceeds— profit to lessee, 

1. In the absence of interferenoe by Coi^ 

State may establish, inana«re and carry on wol 
and improvementaof a loeaicharacter. though they 
neoessarlly more or less affect interstate commerce. 

2. Wharfaffe is subject to local state laws, COn- 
flnresB havinff passed no Act to reffulate it; and by 
those laws its reasonableness must be determined. 

& Charges for wharfage, graduated by tonnage 
of vessels using a wharf « are not open to the objecy 
tion that thoy are duties on tonnage within the 
meaning of the Constitution. 

4. Where wharfage charges are reasonable^it In no 
way concerns those who pay them, what applica- 
tion is made of the proceeds. Their appropriation 
to maintain, extend, light and police the wharret 
is unobjectionable, although a profit may be real- 
ized by lessees from tbe city which owns them. 

[No. 117.] 
Argued Jan. 5, 1887. Decided April £6, 1887. 

APPEAL from the Circuit Court of theUnited 
States for the Eastern District of Loui- 
siana. Reported below, 4 Woods, 208. Af- 
firmed. 

The history and facts of the case appear in 
tbe opinion of the court 

Messrs. John H. Kennard and William 
W. Howe, for appellants. 

Messrs. William S. Benediet, Georgs 
Denigre and Thomas L, Baigne, for appellees. 
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Mr, Jtutiee Bradley deliyered the opinioD 
of the court: 

The bill in this case was filed in the Circuit 
Court of the United States by the appdlants, 
for themselves and all others in like interest 
who should come in and contribute to the ex- 
penses of the suit, against Catherine M. Aiken, 
administratrix of Joseph A. Aiken, and others, 
residents of New Orleans, doine buusiness under 
the finm name of Joseph A. Aiken A Co., and 
asainst the City of New Orleans. The com- 
pTidnants are owners of steamboats plyine be- 
tween New Orleans and other ports and p&oes 
on the Mississippi River and its branches in 
other States than Louisialia; and the burden of 
their complaint is that the rates of wharfage 
[446] which they are compelled to pay for their ves- 
sels at New Orleans are unreasonable and ex- 
cessive, are really duties of tonnage, and im- 
peded in violation of the Constitution of the 
United States. The defendants, Joseph A. 
Aiken & Co., atthetimeof filine the bill, were 
lessees of the public wharves bmonging to the 
Oi^ of New Orleans, under a lease From the 
City made in May, 16EB1, for the term of five 
Tears; and, as such lessees, charged and col- 
lected the wharfage complained of. The ob- 
ject of the biU^ as shown by its prayer was to 
obtain an injunction to prevent the defendants 
from exacting the ezcesdve charges referred to, 
the complainants expressing a willingness to 
pay sJl reasonable wharfage. 

The bill alleges that on the 17th of January, 
1875, the council of the Citv of New Orleans 
adopted an ordinance, ".flxtng and regulatinff 
charges for wharfage, levee, and other facilH 
ties afforded by the City of New Orleans to 
commerce," bv which ordinance, amonff other 
matters and things, it was ordained that the 
wharfage du<>s on all steamboats shall be fixed 
as follows: " Not over five days, ten cents per 
ton, and each day thereafter, five dollar8j)er 
day; boats arriving and departing more than 
once a week, five cents per ton eaai trip; boats 
lying up for repairs during the summer months 
to occupy such wharves as may not be required 
for shipping, for thirty days or under, one dol- 
lar per day?' The entire ordinance was filed 
with the bill as an exhibit, showing the rates 
of wharfage to be charged for vessds of eveiy 
kind. 

The bill then states that on the 17th of May, 
1881, the council of the City adopted an ordi- 
nance directing the administrator of commerce 
to advertise for sealed proposals for the sale of 
the revenues of the wharves and levees for the 
term of five years, upon certain conditions 
specified, amongst which were the following; 
VIZ. , to keep the wharves and levees in good re- 
pair; to construct such new wharves as might 
be necessary, not exceeding the expenditure, in 
any one year, of $26,000; to light the wharves 
with electric lights; and to pay the City an- 
nually the sum of $40,000, of which $80,000 
should be devoted to the maintenance or a har- 
bor police for the protection of commerce, and 
the remaining $10,000 should be devoted ex- 
clusively to me V&yment of salaries of wharf- 
[4461 ingCTS, signal ofiacers, and other employees on 
the levees. The sale was to be adjudicated to 
the persons who should agree to charge the 
lowest rates of wharfage. Joseph A. Aiken 
put in a proposal to take the lease on the con- 
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ditions specified,at the rates of wharfage named 
in the Ordinance of 1875, with certEon reduc- 
tions which he agreed to make txom time to 
time; and this proposal was accepted by the 
council. 

The power to construct and maintain levees 
and wharves, and to prescribe and coUeot rates 
of levee dues and whiurf age, had been conferred 
upon the city council by its charter (Act of 
Much 16, 1870, No. 7, g 12); and by the Act 
of March 18, 1871, it was authorized to lease 
the wharves, upon adjudication, for any term 
not to exceed ten years at a time. liaws of 
1871, No. 48, § 7. 

The point raised by the complainants is that 
the rates of wharfage proposed by the lessees 
were necessarily enhanceaby the condition re- 
quiring them to erect new whiurves, to main- 
tain electric lights, and to pay the Ci^ $40,000 
per annum for the maintenance of a harbor po- 
lice, and the pajrment of salaries to whuf* 
ingers, etc. They argue, therefore, that the 
rates agreed to be charged were intended, not 
merely as compensation for the use of wharves 
alreaay constructed, but as a tax to ivise money 
for the use of the Ci^, to enable it to do those 
things the expense of which should be defrayed 
from its general resources; it being contended 
that wharfage cannot be charged for the pur- 
pose of raising money to build wharves, but 
only for the use of uiem when built The 
complainants contend that the charges are un- 
reasonable and excessive as whifffage, and 
therefore unaathorized as such, and, in effect, 
a direct duty, or burden, upon commerce. 
They offered a good deal of evidence to diow 
that the rates of wharfage charged are onerous 
and excessive, and that, without the conditions 
referred to, the lessees could have offered to take 
miKih lower rates: or, at all events, that much 
lower rates would have been a reasonable and 
sufficient compensation. On the other hand, 
the defendants offered evidence to show that 
the rates were reasonable, and that, with the 
same or even higher rates, the city itself, be- 
fore leasing out its wharves, lost every year a [4471 
large amount of money in their administration. 
The court below dedared " that the exactions 
of wharfage are substantially expended for the 
benefit of those usinff the wharves, and that 
the proof does not satisfy us that the rates are 
exorbitant or excessive." Ouaehita Padbgt Ch. 
y. Jaw».4 Woods, 208, 218. We do not think 
it necessary to scrutinize the evidence very 
closely, with the circuit court, we see nothing 
in the purposes for which the lessees were re- 
quired to expend or pay mon^, at all foreign to 
me general object of keeping up and maintain- 
ing proper wharves, and providing for the se- 
cimty and convenience of those using them. 
The case is clearly within the principle of the 
former decisions of this court, which affirm the 
right of a State, in the absence of regulation by 
Congress, to establish, manage and carry on 
works and improvements of a local character, 
though necessarily more or less affecting inter- 
state and foreign commerce. We may particu- 
larly refer to the recent cases of Tram, Co. v. 
Parkenburg. 107 U. 8. 891 [27:5841; Morgans, 
IxnuHana, 11817. 8. 456 [ante, 287|; and. Hum 
v. Glacer, 110 IT. 8. 548 \ante, 487|, in which 
most of the former decisions involving the same 
principle are cited and referred to. The first 
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of tbaee wat a case of wharfage; the aeoond, 
one of qnarantinei and the thiia,'ihat of a lock 
in Illinois River constructed hy the State of 
Illinois in aid of navigation. The same prin- 
ciple was applied and enforced in the cases of 
Choley v. Board qf Wardrnt, 58 U. 8. 12 How. 
299 [18:996], on the subject of pilotage; in Mo- 
bOe Co. V. KimbaU, 102 U. 8. 891 [26:l^l,where 
a state law provided for the improvement of 
the river and harbor of Mobile; in the various 
casesofbridgesover navigable riverswhich have 
come before this court, and which are reviewed 
and approved in E§eanaba Co, v. Chicago, 1G7 U. 
8.^678 [27: 442]; and in Turner v. Maryland, 
Id. 88 |>7:870], which related to the inspec- 
tion of tobacco. The same principle was reaf- 
firmed, with the limitations to which its appli- 
cation is subject, in the recent case of Boobim 
V. ShOby Co. Taxing DiH. 120 U. 8. 489, 498 
[ante^ 694]. In all such cases of local concern, 
though incidentally affecting commerce, we 
haveheld tiiat the courts of the United States 
cannot, as such, interfere with the regulations 
made l^ the State, nor sit in Judgment on the 
[448] charges imposed for the use of improvements 
or fi^ilities afforded, or for the services ren- 
dered under state authority, it is for Ck>ngress 
alone, under its power to regulate commerce 
with forei£^ Nations and among the several 
States, to correct any abuses tbaX may arise, or 
to assume to itself the regulation of the subject. 
If, in any case of this (maracter, the courts of 
the United States can interfere in advance of 
Congrenional lej^ation, it is (as was said in 
Morgan v. Louinana, qua supra), where there 
is a manifest purpose, "bv roundabout means, 
to invade the dominion of federal authoritv." 

Wharfage, the matter now under oonsiaera- 
tion, is governed by the local state laws; no 
Act of (x>ngre8s has been passed to reg^ulate it. 
By the state laws it is generally required to be 
reasonable; and by those laws Its reasonable- 
ness must be judged. If it does not violate them, 
as bdTore saia, the United States Courts cannot 
interfere to prevent its exaction. Of course, 
neither the State, nor any municipal corpora- 
tion acting under its authority, can lay duties of 
tonnage; for that is expressly forbidden by the 
Ck>nstrtution; bat charges for wharfage may 
be graduated by the tonnage of vessels using a 
wharf; and that thia is not a duty of tonnage, 
within the meaning of the Oonstitution, hiss 
been distinctly bela In Mvend cases: amongst 
otben. in those of Paekei Or. v. Keokuk, 95 u. 
8. 80i24-.877]; Faeket Co. y. Bl. Louis, 100 U. 
8. 428 [26: 6881; AmM Co. v. CaUeUAurg, 106 
U. 8. (»9m:.1169]; and Tran$. Co. t. Parkers- 
bin, 107 U. 8. 691 [m^] 

The charges in the present case are piof ess- 
edly for wharfage, and we see nothing in the 
ordinance fixing the rates inconsistent with the 
idea that th^ are such. The City, by its 
charter, had the power to fix the rates of wharf- 
age, and it estabUahed those now complained 
of. We do not see the slightest pretext for cal- 
ling them anvthinf else than wharfage. The 
manner in which the receipts are to be appro- 
priated does not change the character of the 
charges made. In the case of Huse v. Oloter, 
119 U. a 648, 648 [ante, 487. 490], it was said : 
"By the terms tax, impost, duty, mentioned in 
the ordinance [the Ordinance of 1787], is meant 
a charge for the use of the government, not com- 
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pensation for improvements. The fact that if 144^1 
any surplus remains from the toUs, over what ' 

is used to keep the locks in repair, and for their 
coUection, it is to be paid into the state treasury 
as a part of the revenue of the State, does not 
change the character of the toll or impost In 
presoibing the rates it would be impossible to 
state in advance what the toUs wouid amount 
to in the aggregate. That would depend upon 
the extent of business done; that is, the num- 
ber of vessels and amount of freight which may 
pass through the locks. Some disposition of 
the surplus is necessary until its use shall be re> 
quired, and it may as well be placed in the state 
treasury, and probably better, than anywhere 
else." And in the case of Tranejoortation Co, v. 
Pa/rkersburg, we said: *' It is also obvious that 
since a wharf is (property, and wharfage is a 
charge or rent for its temporary use, the ques- 
tion whether the owner derives more or less rev* 
enue from it, or wheUier more or less than the 
cost of buildhig and maintaining it, or what dis- 
position he makes of such revenue, can in no 
way concern those who make use of the wharf 
and are required to pay the regular charges 
therefor; provided, always, that the charges are 
reasonable and not exorbitant." 

In the present case, however, as already in 
dicated, the appropriation actually made of 
the receipts, namely, to the objects of keeping 
the wharves in repair, of gradually extendmg 
them as additions may be needed, and of main- 
taining a police for their protection, and lights 
for their better enjoj^nent, is entirely germane 
to the purpose of wharfage facilities. It is what 
any prudent proprietor would do; it is what 
the City itself would do if it managed the 
wharves on its own account. *But even if it 
were otherwise; if a profit should happen to be 
realized by the City, or the lessees, beyond the 
amount of expenditures made, this would not 
make the charges any the less wharfage. And 
being wharfage, and nothing else, if the diarges 
are unreasonable, remedy must be sought loj 
invoking the laws of the State, which cannot 
be done in this suit, inasmuch as the jurisdicy 
tion of the court is rested on the supposed un- 
constitutionality of the charges for wharfage, 
and not on the citizenship of the parties. If 
the state laws furnish no remedy (in other [460] 
words, if the charges are sanctionea by them), 
then, as before stated, it is for CoiqpresB, and 
not the United 8tates Cotirts, to reiulate the 
matter, and provide a proper remedy. Sudi 
an interposition may become necessary; for al* 
thouffh the imposition of unreasonabte wharf* 
affe by a City or a State is always the dictate 
01 a suicidal policy, the temptation of immedi* 
ate advantage under stringent pressure wiQ 
often lead to its adoption. 

What measures Congress miffht adopt for the 
purpose of preventing abuses in this and like 
matters, itu not for us to determine. It is pos- 
sible that a law declaring that wharfage soall 
be reasonable, and not oppressive, would an- 
swer the purpose. It would then be in the 
power of the federal courts to inquire and detei^ 
mine as to the leasonableness of the charges 
actually imposed. That no such inquiry, ex- 
cept in the administration of the state law, can 
be instituted, as the law now stands, is shown 
in some of the cases to which we have referred. 
In TransporiaiUen Co. v. Pmksrsburg, 107 U.a 
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601, 699 [97:584, 687], we said: " It !■ an un- 
doubted rule of uoiversal applicatioQ, that 
wlua*f age for the use of all public wharves must 
be reasonable. But then the question arises, By 
what law is this rule established, and by what 
law can it be enforced? Bj what law is it to 
be decided whether the charges imposed are, or 
are not, exorbitant? There can be but one an- 
swer to these questions: Clearly it must be by 
the loQ&l municipal law, at least until some su- 
perior or paramount law has been prescribed. 
• * • The courts of the United States do not 
enforce the common law in municipal matters 
in the State because it iB federal law, but be- 
cause it is the law of the State." 

As the only question determinable in this suit 
is whether the charges of wharfage complained 
of were, or were not, contrary to the Constitu- 
tion of any law of the United States, and as it 
is clear thatth^ were not, the decree qf the Oir- 
euit Court must be afflirmed, 

Trueoopy. Test: 

James H. Jf oKenney, Cflerk, Bup. Oourt, U. 8. 



[*«»] LUIGl FILIBERTO m al., Appts., 

THE BARQUE JOHN H. PEARSON, 
HiBAH Taylob, Claimant. 

(See 8. G. *^The John H. Pearson,** Beporter*8 ed 

46(M74.) 

Admiralty — charter'party-^**nort?iern passage *' 
for the benefit of the eargo-^meaning should he 
determined by trial court. 

Upon a libel filed by the charterers of a barque, 
chartered to carry a cargo of fruit from Palermo to 
Boston by the ** northern paasaffe ** for the benefit 
of the cargo. It is helA: that the meaning of the 
words ** northern passage ** is either a question of 
face or of construction applicable to understood 
facts, and that the court below should haye ascer- 
tained from the evidence what passages there ware 
between Gibraltar and Boston which vessels were 
accustomed to take, and then determined which of 
them the vessel was allowed l>y the contract to take 
•8 the '^northern.** 

[No. 219.] 
Argued April 11. If, 1887. Bedded AprU B6, 

1887. 

APPEAL from the Circnit Court of the United 
States for the District of Massachusetts. 
Bffoersed, Bemanded. 
Reported below, 14 Fed. Rep. 749. 
The history and facts of the case appear in 
the opinion of the court. 
Mr. H. W. PutiuuB, for appellants. 
Mr. Frederick Dodf^e* for appellee. 

Mr. Chief Justice'^ mitm delivered the opin- 
ion of the court: 

This is an appeal in admiralty, and presents 
the following facts: 

The Barque John H. Pearson was chartered 
to carry a cargo, consisting mostly of oraxiges, 
for the libelants, from Palermo, Sicily, to Bos- 
ton, Massachusetts. The charter-party con- 
tained the words "captain engages nimself to 
take the northern passage," Inserted at the in- 
stance of the libelants, for the benefit of the 
cargo, and written into the printed blank. The 
cargo was badly damaged on the voyage, and 
this suit was brought to recover for the loss. 
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The controverav is as to whether the vessel, in 
going from Gibraltar to Boston, took " the 
northern passage." 

The court has found that "Shippers of fruit 
consider it of very great importance for the 
preservation of the cargo that it be kept in as 
cold a temperature as possible, short of the 
freezing point, and have been accustomed for 
many years to instruct masters to take a north* [470] 
erly course;" and, after setting forth other 
facts, stated as "conclusions of law" the fol- 
lowing : 

'*1. The term 'northern passage' appears, in 
view of the testimony of merchants and seamen 
introduced on both sides, to be a term of art, and 
is, when taken by itself, without the aid of 
such testimony, unintelligible. 

'The testimony introduced by the libelants 
tended to sho,w that the phrase meant a passage 
from Qibraltar to the Great Banks, and thence 
direct to Boston, keeping as much to the norUi 
as possible during the entire passage; that any- 
thing between that and the southern passage 
was the middle passage. 

"That introduced by the claimant tended to 
show that it meant anything north of latitudes 
80" to 85*" or 80**. or ox the southern passage ; 
and that the middle passage was anything oe- 
tween the southern passa^ and the noruiem 
as described by the respective witnesses. 

" It was admitted that the southern passage 
was in the trade winds. 

" 2. Upon this testimony, the court, thinking 
that tiie true meaning of the term is very doubt- 
ful, does not consider it material, and does not 
undertake to decide whether a preponderance 
of the evidence favors one of the above defini- 
tions or another, and rules that the claimant is 
entitled to the least strict definition, and that, 
as the course of the barque comes within such 
definition, there is no deviation." 

The libel was dismissed, and from a decree 
to that effect this appeal was taken. The 
opinion of the circuit court is reported in 14 
Fed, Rep. 749. 

As the libelants deemed the agreement to 
" take the northern passage " of sufficient im- 
portance to have a printed form changed, so 
that it might be incorporated in express words 
into the diarter-party, and this "for the benefit 
of the cargo," which was perishable, it is evi- 
dent that the words used had some meaning 
which indicated clearly to the minds of the con- 
tracting parties the direction the vessel was to 
take on her way from Gibraltar to Boston. It 
is also evident, from the fact that the vessel was 
bound to take the northern passage, that the 
parties understood there was more than one 
passage which vessels were in the habit of tak- 
mg in making that voyage, according as their 
bills of lading or their charter-parties reouired, 
or the circumstances made desiraUe. It im- 
plies that there were one or more other passages 
which those engaged in the trade knew oy ouer 
names or other descriptions. What "the [473] 
northern passage" as used in this contract 
means, therefore, is either a question of fact or 
a question of construction applicable to under- 
stood facts. 

If it is, as the court below says it appears to 
be, a term of art, which, taken by itself, with- 
out the aid of the testimony, is uninteUwble, 
then its meaning in "the art"— the traae— is 
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one of the material facts in the case on which 
the rights of the parties depend; and it should 
have been found and put mto the findings of 
fact which the circuit court was required by 
law to make. The statement of the court, now 
in the record, implies that there is in fact some 
particular passage between Gibraltar and Bos- 
ton which those engaged in that trade know as 
"the northern passage." If there is, then that 
is the passage tne vessel was bound to take, and 
it was error in the court to decide that its de- 
termination, according to the preponderance of 
the evidence, was immaterial, for the choice of 
passages was matter of obligation, not of con- 
venience merely. 

If in point of fact there is no passage to 
which the name or description of "the northern" 
has been given in the trade, then the question 
becomes one of construction as appliea to the 
known facts of the business. The inquiry is 
not as to which passage would be the quickest, 
or even the best, or which another contract 
would require of another vessel, but which is 
"the northern passage " within the meaning of 
this contract. The e ddent purpose of the libel- 
ants was to keep the vessel as far as possible in 
the coolest of tne passages that those engaged 
in the trade were accustomed to take, b^use 
it is found as a fact in the case that a cool tem- 
I>erature is necessary to the preservation of the 
cargo; and that the coolest water is north of the 
Qulf Stream, owing to the fact that there is a 
cold current between it and the American coast, 
moving in an opposite direction. 

Under these circumstances, if the testimony 
failed to ^ow that any particular passage had 
acquired in the trade the name of "the north- 
em," it was error to rule that the vessel might 
voluntarily take any other of the known or ac- 
customed passages than one which would cany 
it in a northerly direction through the coolest 
waters and into the coolest temperature. That 
1 474] this was the expectation of the parties is shown 
by the fact that the stipulation as to the pas- 
sage was made " for the benefit of the cargo," 
the preservation of which required that it 
should be kept " in as cold a temperature as 
possible, short of the freezing point." The 
court should have ascertainea from the evi- 
dence what passages there were between Gib- 
raltar and Boston Tvhich vessels were accus- 
tomed to take, and then determined which of 
them this vessel was allowed by its contract to 
choose as " the northern." 

Hie decree is rewrsedt and the cause remand' 
ed for further proceedings in conformity with 
this opinion, 

Tme copy. Test: 

James H. MoKenney. Oterk, Sup. Ocmit, U.S. 



1525] WILLIAM MILNE, Bxr. of William M. 
Wilson, Deceased, Plff. in Err., 

V, 

ANN HARIA DEEN. 

ftoe S. 0. **WUaon''8 Executor v, Deen^^ Reporter's 

ed. 6S85-685.; 

Landlord and tenant — abandonment by lessee-^ 
reletting-'d^flcieney of rent^raud— former 
adjudication — estcppd^-praetice. 

1. A judgment against the lesBor in an action on 
a lease to recover rent, the only issue being ** that 
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of fraud in proourlng the lease,** ban asabseqneat 
action on the same lease. 

Z, The effect of a former judgment is not depend- 
ent upon the correctness of tEe verdict or finding 
upon which it was rendered. 

8. The fact that a former judgment has heen va-> 
cated since the trial of the action to whioh it was a 
bar is not available in this court to obviate an erro- 
neous ruling at the triaL 

[No. 180.1 
Argued April 6, 6, 1887. DeAded April t6, 1887, 

IN ERROR to the Circuit Court of the United 
States for the Southern District of New 
YorlL Recersed, Remanded, 

The case and the facts appear in the opinion. 

Messrs, Edward C. Perkins and John C. 
Gray* for plaintiff in error: 

The plaintiff in error established a complete 
defense to the action in the circuit court, by 
proving that he had recovered judgment in 
the miSine court on an issue as to the validity 
of the lease 

Oromwdiy, County of Sac, 94 U. S. 851 (24 
195); Lumber Co, v. Buelttel, 101 U. 8. 688 (25 
1074); Beloit v. Morgan, 74 U. S. 7 Wall. 621 (19 
205); Gardner v. Buckbee, 8 Cow. 120; Bouch- 
aud V. Diaz, 8 Den. 248. 

The rule has been repeatedlv applied where 
the question determined in the former suit, and 
sought to be raised again in the new suit, was 
purely a question of mw. 

Tioga R, R, Co, v. Blossburg d 0. R. R. Go. 
87 U. S. 20 Wall. 187 (22: 331); Pray v. Hege- 
man, 98 N. Y. 351; LortUard v. Clydp, 99 N. Y. 
196: Colliery. WalUrs, L. R. 17 Q. B. Div. 252. 

Messrs, Joseph A. Shondy and Eenry T. 
Wing^ for defendant in error: 

Mr. Justice Field delivered the opinion of 
the court: 

On the 29th of October, 1878. Ann Maria 
Deen, the plaintiff in the court below, leased 
to one Mary C. C. Perry, of New York, by an 
instrument under seal, the house known as No. 
4 East Thirtieth Street of that city, with the 
furniture therein, for the term of two years and 
ten months from Hie first day of November, 
1878, at the rent of $450 a month, payable in 
advance, with a clause of reentry in case of de- 
fault in the payment of the rent, or in any of 
the covenants of the lease. 

At the same time, and upon the same paper» 
the defendant, William M. Wilson, of iHew 
York, in consideration of the letting of the 

§ remises to the lessee, and of the sum of one 
oUar paid to him by the lessor, by an instru- 
ment under seal, covenanted and agreed with 
her that if default should be made at any time 
by the lessee in the payment of the rent, and 
performance of the covenants contained in the 
lease, he would pay the rent, or any arrears 
thereof, and all damages arising from the non- 
performance of the covenants. 

No rent was paid by the lessee except for the 
first month, and soon after December 1878, she 
ceased to occupy the house, and abandoned it. 
In March, 1874, the lessor gave notice to her 
that, as she had abandoned the house, and there 
was danger of the furniture being injured, pos- I ^**i 
session would be taken and the premises rented 
for the remainder of the term; and that the 
lessor would look to her for any deficiency in 
the rent and for the expenses of reletting, as 
well as for all damages that might be sustained 
by reason of the loss of or injury to the furniture. 
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In April. 1874, the lessor took possearion of 
the premises, and in November following leased 
the nouse, withont the furniture, to one Sher- 
man, for two years and flyo months from De- 
cember 1, 1874, at $8,600 a year, payable in 
half-yearly pa3rments, in advance. 

For the deficiency of the rent on the original 
lease, after deducting the amount coUected 
from the new tenant, the present action was 
brought against the defendant as guarantor for 
the rent. 

To the complaint setting forth the lease, the 
covenant of guaranty, the new lease, and the 
deficiency dfumed to be due upon the lease, 
the defendant answered, denying, among other 
things, the allegations of abanoonment of the 
premises by the lessee, of notice to her of the 
intention of the lessor to resume possession, 
and of the amount due; and for a separate de- 
fense allesedthatin December, 1878, the plaint- 
iff brought an action in the Marine Court of 
the City of New York against the defendant 
for the rent of the same premises for that 
month* and that (he defendant recovered Judg- 
ment therein against the plaintiff in the action, 
upon the merits thereof, and for costs. 

On the trial, to meet the case established by 
the plaintiff, the defendant, among other things, 
gave in evidence the Judgment book of Uie ma- 
rine court, showing a ^djo^ent, entered on 
the 12th of March, 1874, in wot of the defend- 
ant William M. Wilson, against the plaintiff 
Ann Maria Deen, for $56.91 costs; and also the 
Judgment roll in the action containing the sum- 
mons and complaint, the answer, minutes of 
the verdict for the defendant, and the Judg- 
ment in his favor. The complaint was upon 
the same lease as that upon which this action 
ii brought, and was for rent for the month be- 
rinning on the first day of December. 1878. 
The answer, treating the lease and the cove- 
nant upon it as one instrument, setup that "On 
[527] or about the 29th dav of October, 1878, the 
plaintiff, by false ana fraudulent statements, 
obtained the signature of Maiy 0. 0. Perry ana 
of this defendant to a paper purporting to be a 
lease of the premises described in the complaint; 
that the saia Maiv 0. C. Perry and this defend- 
ant were both nusled by the false representa- 
tions: and that the said Mary 0. 0. Perry and 
this defendant were induced by their bdlef in 
the truth of such representations to dgn the 
'Mid paper.'' It was admitted of record by 
^unsel for the plaintiff that '*the only issue 
tried " in that action in the marine court " was 
that of fraud in procuring the lease," and that 
there was no issue as to ttie payment of Uie 
rent or as to the delivery of the lease. 

When the evidence was dosed and the par- 
ties had rested, the defendant moved that the 
complaint be dismissed, on the ground that the 
Judgment in the marine court was a bar to the 
action; but the court denied the motion, and 
the defendant excepted. Afterwards the court 
directed the Jury to find a verdict for the plaint- 
iff for $12,026.89, the full amount claimed, 
less the rent for the month of December, 1878, 
which they accordingly did. To this direction 
an exception was taken. 

The conclusion we have reached as to the ef- 
[582] foct of the Judgment of the marine court ren- 
ders it unnecessary to pass upon, or even to 
state the other questions raised in the progress 
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of the trial. There is nothing In the record 
tending to impair the force of that Judgment 
Notice of appeal from it to the General Term of 
the court was given, but it does not appear that 
the appeal was ever prosecuted. The alleged 
parol stipulation bv counsel, that the Judgment 
mijght be vacated, is not admitted: but, if mad^, 
it 18 not shown to have been acted upon by any 
entry on the records of the marine court * The 
proosedings in the suit in the supreme court to 
cancel the lease and the ruling of the court of 
appeals therein, that evidence of cotempora- 
neous or preceding oral stipulations could not 
be received to control the lease, have no bear* 
ing upon the question before us, and the pro- 
ceedings in the suit are stfll pending. As the 
case stands before us, the Judgment of the ma- 
rine court is in no respect impaired, and the 
defendant can invoke in his behalf whatever it 
concluded between the parties. The validity 
of the lease in suit here was involved there. 
The answer there alleged that, by false and 
fraudulent representations, the ngnature of the 
lessee was obtained to the lease, and that both she 
and the defendant Wilson were misled by those 
representations to sign the paper. The parties 
admitted that the only issue in that action was 
*' that of fraud in procuring the lease." That 
issue being found bv the v^dict of the jury in 
favor of the defen&nt, the Judgment thereon 
stands as an adjudication between the parties 
by a court of competent Jurisdiction, that the 
lease was obtained upon false and fraudulent 
representations of the plaintiff, and, therefore, 
was of no obligatory force. It determined not 
merely for that case, but for all cases between 
the same parties, not only that there was noth- 
ing due for the rent claimed for the month of 
December, 1878, but that the lease itself was 
procured by fraud, and therefore void. 

In OnmtoeU v. Countjf of Sac, 94 U. 8. 851 
[24: 195], we considered at much length the 
operation of a Judgment as a bar against the 

Srosecution ef a second action upon the same 
emand, and as an estoppel upon the question 
litigated and determined in another action be- [^33] 
tween the same parties upon a different demand, 
and we held, following in Uils respect a long 
series of decisions, that in the former case the 
Judgment, if rendered upon the merits, is an 
absolute bar to a subsequent action, a finality 
to the demand in controversy, condudine 
parties and those in privity with them ; ana 
that in the latter case, that is, where the second 
action between the same parties is upon a differ- 
ent demand, the Judgment in the first action 
operates as an estoppel as to those matten in 
inue, or points controverted, upon the deter- 
mination of whidi the finding or verdict was 
rendered. Of the application of this rule 
Oardner v. Baekbe^, 8 Cow. 120, furnishes an 
illustration. There it appeared that two notes 
had been given upon the sale of a vessel On 
examination the vessel proved to be unsea- 
worthy, and the maker oi the notes refused to 
pay them on the ground of fraudulent repre- 
sentations by the vendor. Thereupon an a<v 
tion was brought by the holder upon one of the 
notes in the Marine Court of the City of New 
York. The defendant pleaded the general issue, 
with notice of a total failure of consideration 
for the notes, on the ground of fraud in the 
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iale of the Tessel, and upon tbat point judg- 
ment was render^ in his favor. The holder 
thereupon brought an action upon the other 
note in the CoMii of Common Pleas of the City 
of New York, and at the trial the defendant 
offered in evidence in bar of the action the reo- 
ord of the judgment in the marine court, the 
defense being mud in the sale of the vessel, 
and the judgment having been rendered directly 
upon that Ssue between the same parties. The 
court of common pleas dedded that the judg- 
ment was not a bar, but the Supreme Court of 
the State reversed the decision, declaring the 
law to be well settled that a judgment of a 
court of concurrent jurisdiction directly upon 
the point is, as a plea or evidence, conclusive 
between the same parties upon the same mat- 
ter directly in ouesUon in another court, refer- 
ring to and following the rule laid down by 
C?utf JustieeDe Grey in the celebrated case of 
the Duchess of Kingston, It was urged that 
[ 534 J the judgment in the marine court did not affirm 
any particular fact in issue in the common 
pleas, but was general and indefinite, and that, 
from the language of the record, it could not 
be inferred whether the two cases were founfled 
upon the same or a different state of facts; but 
the court answered tbat it was true the record 
merely showed the pleadings and that judg- 
ment was rendered for the defendant, but it 
showed that it was competent on the trial to 
establish the fraud of the plaintiff; and whether 
fraud was the point upon which the decision 
was founded could be proved bv extrinsic evi- 
dence; and that the admission of such evidence 
was not inconsistent with the record and did 
not impugn its verity. 

This decision has been frequently cited with 
approval bv this court and the courts of every 
State. It IS everywhere recognized as correctly 
applying the law as settled In the Duchess of 
Kingston's Case. It is not possible to distin- 
guish it from the one before us. Fraud in pro- 
curing the lease, upon which this action Is 
brougnt, was the point in issue in the action in 
tJie marine court between the same parties, and 
it having been found by the verdict of the luiy 
against the plaintiff, and judgment having been 
rendered upon that finding, the fact thus estab- 
lished must necessarily defeat any subsequent 
action upon the same instrument between those 
parties. The effect of the judgment is not at 
all dependent upon the correctness of the ver- 
dict or finding upon which it was rendered. It 
not being set aside by subsequent proceedings, 
by appeal or otherwise, it was equally effective 
as an estoppel upon the point decided, whether 
the decision was right or wrong. Packet Co, 
▼. SickUs, 72 U. 8. 5 Wall. 580 [18: 560]; Lum- 
her Oo. v. BuchUl, 101 U. 8. ©W pWJ: 1074] ; 
Tioga R, R, Oo. v. BlosAurg dO.RRCh.ei 
U. S. 20 Wall. 187 [22: 881]; Prapr. Eegeman, 
98N.Y.851;if«TAifnv. TF^ftt«ik>f«,6 Gray,816. 

It is stated in the brief of counsel, and it wis 
repeated on the argument, that the judgment 
of the marine court has been vacated by the 
Supreme Court of the State since this case was 
tried, in an action brought for that purpose. 
If such be the fact, it cannot be made available 
m this ooort to obviate an erroneous ruling at 
the trial 

During the pendency of the case in this court 
the defendant oelow, plaintifl hi error here, has 
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died, and the executor of his estate has been 
substituted as a party in his place. 

Judgment of the court hdow renened^ and 
cause remanded with direction to award a new 
trial, 

Traeoopr. Test: 
James H. HoKenney, Clerk. Sup. Court, U. 8. 



ALBANY AND RENSSELAER IRON AND •*•*! 
STEEL COMPANY. Fif. in Err., 

9, 

QUSTAF LUNDBERQ. 

(See 8. a Beporter*B ed. tfl-4BT.> 

Sales— -breaeh of contr<iet — irrelevant evid&ne^^ 
heevrsaff—pariies, under New York Code, 

1. Under the New York Code of Civil Prooedure 
one who enters into a contract in his own aame, but 
describes himself as agent of a third party, maj 
maintain an action thereon in his own name. 

2. In an action to recover damages for the refusal 
of the defendant to accept SwediBh pig* iron, tend- 
ered b7 the plaintiff under a contract for its sale, 
the main question of fact contested being wlie^ier 
the iron tendered fulfilled the plain tiff^s warrant 
that it should not contain more than a certain pro- 
portion of phosphorus, it is /keld. that certain dep- 
ositions taken In Sweden are inadmissible, because 
they contain evidence of the proportion of phos- 
phorus contained in the other iron from the same 
furnace in previous years without showinor iden- 
tity in quality, and because some of the evidence 
therein contained is hearsay. 

[No. iSl.l 
Argued April i, 1887, Decided April tS, 1887. 

F ERROR to the Circuit Court of the United 
States for the Southern District of New 
York. Reversed, Remanded. 

The history and facts of the case appear in 
the opinion of the court. 

Messrs. Bdwin Coantrynuta and Amasa 
J. Parker, for plaintiff in error: 

An a^nt who discloses the name and resi- 
dence of his principal is not liable personally 
on a contract for the payment of money or tlie 
sale or purchase of movable property. Tlie 
principal is the proper person to brin/^ an ac- 
tion on the contract against the opposite par^. 

Whitney v. Wyman, 101 U. S. 892 (25:1060); 
Hitchcock V. Buchanan, 106 U.S. 416 (26:1078); 
MetedlfY. Williams, 104 U. S. 98 (26:666); POet 
▼. Pears(m, 108 U. S. 418 (27:774): Mechanics 
Bank ▼. Bank of Columbia, 18 U. 8. 6 Wheat 
826 (6:100); Baldwin ▼. Bank of Newburp, 68 
U. S. 1 Wall. 284 (17:684); OeMeksY. Ford. 64 
U.S. 28 How. 49 (16: 584). 

It has always been held in New York that a 
mere agent, not having any beneficial interest 
in a contract, cannot maintain an action upon 
it in his own name. Before he can do so he 
must prove that he has made advances upon 
the goods sold or has guaranteed the sale to his 
principal. 

Ounn V. Cantine, 10 Johns. 887; Batfley v. 
Onondaga Co. Ins. Co. 6 Hill, 476; White v. 
Ohoteau, 10 Barb. 202; Green r. Clarke. 12 N. 
T. 848; Price v. Powell, 8 N. Y. 828; Tkompssn 
V. Fargo, 49 N. Y. 188. 

Mr. £Terett P. Wheeler* for defendant 
in error: 

The action was properly brought in the name 
of Oustaf Lundberg. 

Whitney T. .Wyman, 101 U. S. 892 (85: 1060): 
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M4ehafUei Bank r. BankifCMwMa.lQJJ.B. 
6 Wheat 826 (6:100); Story, Agency, g 100 a. 
The English cases unqnestlonably hold that 
this suit is properiy brought, because it is no- 
where stated in the body of the contract that it 
is executed on behalf of the Swedish princi- 

Parker w. Winhw, TEXL &^B1. 042; PaiceY. 
Walker, L. R 5 Exch. 178. See also DeWitt 
T. WaiUm, N. T. 571; lion w. Livinffdon, 4 
N. Y. 208. 

It would be unreasonable that a merchant 
who has the right to sell iron, and to receive 
and give acquittance for its price, should not 
have the right to sue for the price if it is not 
paid. The common-law cases on this subject 
are collected in ConHderant ▼. Briibane, 22 N. 
Y.889. 

A person with whom a contract of this de- 
scription is made i? a trustee of an express 
trust within the definition of the Code. 

Caneiderant v. Briibane, eupra; Oummimr, 
Barkalaw, 1 Abb. Ct. App. I>ec 479; Bauland 
V. Phalen, 1 Bosw. 48. 

Substantial conformity with the warranty is 
all that iB necessary. 

Towereon ▼. Aepatria Agricultural See. 27 
Law T. Rep. N. 8. 276; SchniUer ▼. Oriental 
Pnnt Worke, 114 Mass. 123: Pope ▼. Filley, 
Fed. Rep. 66, 71; Bargoue v. Stone, 6 N.Y. 78, 
94: WaHng v. Mxean, 18 Wend. 426, 486. 

Many cases can be cited which require exact 
compliance with the terms of a contract. But 
on examination all these will be found to ap- 
ply only to those terms which are susceptible 
of exact determination. * No such rule has ever 
been applied to cases like the present, where 
the proof on both sides \b that the precise per- 
centage of phosphorus 1b not determinable with 
greater accuracy than the one ten-thousandth 
part In other words, the agreement is that 
tbe iron shall be of the quality naturaDy to be 
expected from the given analysis; but it does 
not import a warranty that no variation from 
thii analysis would be disclosed by other analy- 
ses; still less that samples from each pig would 
yield precisely the same result as the analysis 
mentioned in the contract 

Woodruffj. Houah, 91 U. 8. 696 (28:882); 
Ndan y. wMtnev, 88 N. Y. 648; Chemben y. 
Jaynes, 4 Pa. 89 ; Propre, 8, Cong. Meeting Bmm 
y. WXUmt 11 Qray,4a7; LatkrapY. OtU, 7 Allen, 
486; HweyY. Pitcher, 18 Ma 191. 

Mr. JtuHee Qrm^ delivered the opinion of 
tbe court: 

This action was broufffat by Qustaf Lund- 
berg, an alien and a subject of the Kingdom of 
Sweuen and Norway, reidding at Boston in the 
State of Massachusetts, against the Albany and 
Rensselaer Iron and Steel Ck>mpany, a corpo- 
ration of the State of New York, upon two 
contracts for the sale and purchase of Swedish 
pig iron, the first of which was as follows: 

"N. M. HColund'b Sokb & Go., Stock- 
holm; 

«*OUBTAF L U « 1 >BBB Q, SuOGBflBOBTO NIL8 

Mitakdbr: 

*«88 Eflby Street Boston, February 10, 1880. 

'I, Qustaf Lundberff, agent for N. M. HOe- 

hmd's Sons & Co. of Stockholm, agree to sell, 

and we, Albany and Rensselaer Lron and Steel 
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Co., Troy, N. Y., agree to buy, the following 
Swedish charcoal grey pig iron, vis: 600 tons 
of brand NBGPH, at a price of fortydffht 
($48) dollars, American gold, per ton of 2240 
lbs., delivered on wharf at New York, duty 
paid; said iron to be in accordance with an an- 
alysis furnished in Gustaf Lundberg^s letter of 
6th February. Payment in gold in JBoston or 
New York funds within 80 days from date of 
ship's entry at custom bouse. Shipment from 
Sweden during tbe season, say May next, or 
sooner, if posnfble. The above quantity here- 
by contracted for to be subject to sn6h reduc- 
tion as may be neoessitatea by natural obsta- 
cles and unavoidable accidents. The seller not 
accountable for accidents or delays at sea. 
Signed in duplicate. 

''Accepted, Gubtaf LmvDBSBa. 

Accepted, Albany & RaNsaKLABB Ibob 
& Stbbl Co." 

The other contract differed only in being for 
the sale and purchase of "800 tons of brands 
SBVE and NBBBK." 

Tbe analysis referred to in both contracts 
showed, in the first brand .08, and in the two 
other brands .024, of one per cent of phospho- 
rus. 

The above amount of iron was made in Swe- 
den, that of the first brand at the Pershytte 
furnace of the Ramshyttan Iron Works, out of 
ore from the Pershytte mines, and that of the 
two other brands at the Svana Iron Works, 
was bought and shipped from Stockholm by 
N. M. HOglund's Sons & Co. in May, 1880, ar- 
rived at New ^ork, in June, 1880, and was 
thence taken to the defendant's works at Troy. 
An analysis there made by the defendant's 
chemist uiowed in the three brands respective- 
ly .047, .042 and .049. of one per cent of phos- 
phorus. The defendant therefore refused to 
take the iron, and returned it to the plaintiff, 
who afterwards sold it for less than the con- 
tract price, brought tbis action to recover the 
difference, and obtained a verdict and Judg- 
ment for upwards of $16,000. The defendant [453] 
sued out ttus writ of error. 

The first question presented by the bill of 
exceptions is whether this action can be main- 
tained in the name of Lundberg, or should 
have been brought in the name of his princi- 
pals, N. M. HOglund's Sons & Co. 

The paper upon which each of the contracts in 
suit is written has at its head, besides the name 
of that firm, the name of "Qustaf Lundberg, 
successor to Nils Mitander," followed by the 
street and number of his office in Boston. The 
contract itself begins with a promise by himin 
the first person singular, '% Gustaf Lundberg, 
agent for N. M. HOglund's Sons & Co.of Stodc- 
holm, agree to seU;" the description added to 
his name in this clause is the only mention of 
or reference to tbat firm in the contract; Ids 
promise is not expressed to be made by him as 
their agent, or in their behalf; and the agree- 
ment u signed by him with his own name 
merely. 

There are strong authorities for holding tbat 
a contract in such form as this is the personal 
contract of the agent, upon which he may sue 
as well as be sum in his own name, at com- 
mon law. Kennedif y. Oou/veia, 8 Dowl. & R 
608; Parkery. Winlaw, 7 Ell. & BL 942;i>uM(m 
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T. ifar«A. L. R. 6 Q. B. 861; Buifiim t. Chad- 
iBuik. 8 Mass. 108; Patkard ▼. Ifpe, 2 Mete. 47. 
In Cfaddr, Boughton, 1 Excb. D. 857, the con- 
tract which was held not to bind the agent per- 
sonally was expressed to be made "on aoconnt 
of the principals; and in Oehiekt v. Ford, 64 
IT. 8. 28 How. 49 [16: 084]. in which the con- 
tract which was held to bind the principal mwe 
nearly resembled that before as than in any 
other case in this court, the important element 
of a dgnatore of the agenfsname, withont ad- 
dition, was wanting. 

But it is unnecessary to express a definiUve 
opinion upon the question in whose name, inde- 
pendently of any statute regulating the subject, 
this action should have been brought 

The Code of CivO Procedure of the State of 
New York contains the following provision : 

"Sec 440. Every action must be prosecuted 
in the name of the real ptartyin interest, except 
that an executor or administrator, a trustee of 
an express trust, or a person expressly author- 
ized by statute, may sue without Joining with 
him the person for whose benefit the action is 
prosecuted. A person with whom, or in whose 
name, a contract is made for the benefit of an- 
other, is a trustee of an expess trust, within 
the meaning of this section.'^ 

Under thlB provision, the 6ourt of appeals of 
that State has held that an agent of a corpora- 
tion, to whom, "as executive agent of the com- 
pany," aj>ronise is made to pay money, is " a 
person with whom, or in whose name, a con- 
tract is made for the benefit of another," and 
may therefore sue in his own name on tiie prom- 
ise. Condderant v. BriAane, 22 N. T. 889. 
The rule thus established is applicable to ac- 
tions at law in the courts of the United States 
held within the Stateof New York. Rev. Stat 
g914; 8awin v. Kmny,^ U. S. 289 [28: 926]; 
Weed Sewing Machine Oo. t. WUJU, 81m 261; 
U. 8, v. Tracy, 8 Ben. 1. 

The case then stands thus: If the amement 
to sell is an agreement made by Lundberg per- 
sonallv. and not in his capacity of agent of the 
Swedish firm, the price is likewise payable to 
him personalljr, ana the action on the contract 
must be brought in his name, even at common 
law. If, on the other hand, the agreement 
must be considered as made by Lundberg, not 
in his individual capacity, but only as agent 
and in behalf of the Swedish firm, and for ttidr 
benefit, then the price ispayable to him astheir 
agent and for their benefit, in the same sense in 
which an express promise to pay money to him 
as the agent of that firm would oe a promise to 

Ely him for their benefit, and therefore, by the 
w of New York, which sovems this case, an 
action may be brought in his name. In either 
view this action is rMitly brought 

The dause, in ea<£ ox the contracts sued on, 
"said iron to be in accordance with an analysis 
furnished in Qustaf Lundberg^s letter of 6th 
February," is doubtiess a warranty that the iron 
shall not contain a jneater proportion of phos- 
phorus than is specmed in that analysis. The 
question of fact most contested at the trial was 
whether the iron tendered by the plaintiff to the 
defendant fulfilled this warranty. 

There was evidence tendine to show that any 
excess of phosphorus in pig Iron would affect 
the quality of wrought iron or steel made from 
it, rendering it more brittle, and could be de- 
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tected by bending the rods after they had been 
made; and the court, at the request of the de- 
fendant, and with the consent of the plaintift, 
instructed the fury as follows : "If the Jury 
find either lot of iron differed as much as one 
one-hundredth of one per cent in excess of the 
limit of phosphorus stated in the analysis re- 
ferred to in the contract that constituted a 
breach of the warranty and entitled the defend- 
ant to refuse to receive the iron." 

Each party called as witnesses many experts, 
who had made analyses of the iron in ouestion 
since its arrival, some of whom testined that 
the amount of phosphorus in each brand was 
no greater than in the analysis referred to, and 
others testified that it wss more than two hun- 
dredths of one per cent greater, or nearly twice 
as much. 

The plaintiff also introduced several deposi- 
tions taken in Sweden, so much of which as is 
material to be stated was as follows: 

O. Anderson, the manager and a nart owner 
of the Ramshyttan Iron works for uie last sev- 
enteen years, testified that his experience was 
in the practical part only of the iron manufact- 
ure ; that he knew the quality, and the pcr- 
centute of phosphorus, or the iron sold to N. 
M. H5glund's Sons <& Oo. in 1880, only from 
an ana^sis made by Bernhard Femguist of pig 
iron from the same furnace in 1878; that no spe- 
cial analvsis was made of the iron sold to the 
HOglunos, and "no new analysis was made, be- 
cause no change in the ore was observed;" that 
other iron was made in the same furnace in 
1880, " but all of exactly the same quality ; " 
and further testified: "In the process of manu- 
facture no special tests were made on this pig 
iron, but I uiow that this iron is used in the 
manufacture of Siemens & Martin's steel and 
iron, and there found to be good." 

Femguist, a professor of chemistry at Ore- 
bro, who had made analyses of irons and ores 
for twenU^ years, testified to the analysis made 
by him of pig iron fh>m the Parshytle fumaoe 
in 1878, whioi showed it to contain .028 of one 
per cent of phosphorus. , . _. 

Harold Dillner, " an officer in the metaUur- t^^J 
gic department in the Board of Iron Masters," 
who in 1880 and for some years before had as- 
sisted the owners and manager of the Ramshyt- 
tan Iron Works "as technioEd assistant at Per- 
shytte furnace,** being asked his meansof knowl- 
edge in regard to the percentage of phosf^o- 
rus in the parcels of iron sold to the HOgluiids, 
and whether he knew of these parcels, or any 
of them, having been put to any practical test, 
testified : " We have trustworthy analyses of 
the ores from Pershytte mines and of pig iron 
from Pershytte furnace, which verify the al- 
ways excellent quality of the ore and the pig 
iron manufactured di it" "It is generally 
known that the iron is of excellent quuity, and 
I made no special tests." 

A. £. Cassel, manager of the Svana Iron 
Works in 1879 and 1880, having testified, as to 
the iron from those works sold to the HGglunds 
in 1880, that the inspection of its manufacture 
at the furnaces was conducted "in the same 
manner as during the preceding years, with the 
greatest care andattention," ana that his means 
of knowledge as to the percentage of phospho- 
rus in this iron were denved from previous an- 
alvses of iron that they manufactured, further 
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testified : ''In fbe pig Iron we made, the per- 
ocntage of phcMphorus is about .022 per cent, 
and of solpnur, 0.22; and I think that the pig 
iron in question contained about these quanti- 
ties. " "Complete Journal is kept of how much 
of each kind of ore is used for each day. The 
qualitj of the ores has not changed materially 
auring the last Atc years." 

The admission of this testimony in the depo- 
sitions was duly excepted to, and we are of 
opinion that it was incompetent. Much of it, 
and espedalty Anderson's remark that this iron 
was found to be jcood in the manufacture of 
steel and iron by Siemens & Martin, was mere 
hearsay. All the statements of the deponents 
as to the proportion of phosphorus in the iron 
in question Were baaed on analyses by other 
persons of pig iron made in previous years, 
none of which were produced, or their contents 
proved, with the angle exception of Fern* 
guist's analysis of Iron from the Pershytte fur- 
nace two years before. It is not shown, and 
1*^*1 cannot be presumed, that a difference of one or 
two hundredths of one per cent in the amount 
of phosphorus in pig iron could be detected by 
observation of the ore, or by inspection of the 
mnnufacture of the pig iron. Under these dr- 
cnmstanceSj evidence of the amount of phos- 
pliorus in iron made in previous years was 
wholly irrelevant to the question of the amount 
of phosphorus in iron made in 1880; and the 
general expressions of opinion as to the excel- 
icDce of the pig iron ana the care taken in its 
manufacture <ud not render that evidence com- 
petent, but rather tend^ to divert the attention 
of the jury from the real issue, which was 
whether the particular iron tendered by the 
plaintiff to the defendant conformed to the ex- 
press warranty in the contract between them. 

The case differs from that of Ames v. Quim- 
by, 106 U. 8. 842 [27: 100], where, in an action 
to recover the price of shovel handles sold to 
the defendant, evidence of the good quality of 
other like handles sold by the plaintiff at the 
same time was admitted, accompanied by di- 
rect evidence that the latter were of the same 
kind and quality as the former. 

This testimony being irrelevant and incompe- 
tent, and manifestiy tending to prejudice the 
defendants with the Jury, its admission requires 
the verdict to be set aside; and it becomes un- 
necessary to consider the rulings upon other evi- 
dence and upon the question of damages. 

Judgment reversed^ and case remanded to the 
Circuit Court, toith directions to set aside the 
verdict and to order a new trial. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Oourt, U.S. 



l^^'^'l CHARLES W. BOYNTON, Plff. in Brr., 

PLOWDEN H. BALL. 

(See S. a Reporter*s ed. 457-468.) 

Bankruptcy— discharge after entry of judgment 
in state eoutt—stay of execution. 

1. A bankrupt who was discharged after Judg- 
ment was ot>tained against him in a state oourtTui 
an acvion pending at the time be instituted the 
banluiiptcy proceedings, is entitied to a perpetual 
stay of execution on such Judgment. 

£. Upon petition for a perpetual stay of ezecu- 
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tkm. 11 Is IMd: that tiie debt uoderwhioh Jndg^ 
mm was rendered Is the same debt that it was be- 
fore: that It was provable In bankruptov, and that 
the Dankmpt might waive his right under section 
SI08, B. 8.. to have the action Sfatnst him>tayed. 
pending the bankruptcy proceedings. 

mo. 187.] 
Argusd April ^ S, 1887. DeMsA AprU i5, 

2887. 

Pr ERROR to the Supreme Court of the State 
of Illinois. Reported below, 106 BL 897. 
Becersed. Bemanded. 

The history and facts of the case appear in 
the opinion of the court 

Messrs, ilteonsued Swett and Edward B, 
Swett, for plaintiff in error, 
ifr. J. A« Craiiit for defendant In error. 

« 

Mr. Justice Miller deUverad the opinion of 
the court: 

This is a writ of error to the Supreme Oourt 
of the State of Blinois. The question of fed- 
eral law, which gives jurisdiction to this oourt 
to review the judgment of the state court, arises [46S] 
out of therefujBal of that court to give effect to 
a certificate of disohaige in bimkruptcy to 
Bovnton, the plaintiff in error. 

Ball, fhe defendant In error, brought suit 
against Bovnton in the Oircuit Court of the 
State of BUnola for Stephenscm Oonntir, on 
April 10, 1877. To this Boynton filed his an- 
swer April 4, 1878, and judgment was rendered 
against him on December 9, 1870, for $6,228.99 
debt and $5,284.99 damages and costs. Pend- 
this suit in tiie state court Boynton, on his own 
application, was declared a bankrupt April 15, 

1878, and received his discharge nom all his 
debts December 28, 1880. An execution on the 
judgment against Bovnton in the state court 
was issued February 21, 1880, and returned un- 
saHafled. On March 25, 1881, Boynton filed a 
petition in the state oourt asldng for a perpet- 
ual stay of execution on the judgment rendered 
in favor of Ball, and filed a certffled copy of hie 
discharge in bankruptcy, together with certain 
affidavits. Ball was served with notice of this 
motion and appeared and made defense. The 
motion was overruled by the circuit court, from 
which ruling Boynton appealed to the Supreme 
Court of the State, which court affirmed the 
judgment of the oourt below with costs. 105 
111. 627. 

The question presented for us to consider is 
whether the discnarge in bankruptcy was. un- 
der the circumstances of this case, a discbarge *" 
from the judgment rendered in the Circuit Oourt 
of Stephenson County while the proceeding in 
bankruptcy were pending. It will be'percoived 
that the suit in the state court was commenced 
before the proceedings in bankruptcy in which 
the discharge wbb finally granted. It will also 
be perceived that the case lingered in the state 
court from April 16. 1877, until December 9, 

1879, when the finid judgment w'as rendered, a 
period of over two years, but that the plaintiff 
in error did not obtain his final discharge in 
bankruptcy until December 28, 1880, which 
was more than a vear after the judgment was 
obtained against him in the state court. 

InBimockY, Severe Copper Co. 117 \J,B.K9 
[29:994], decided at the last term of this court, f^aa,! 
a case very simUar to this was presented to us L^^^j 
for our considenttion. Dimock, being sued in 
the state court of Massachusetts, made defense, 
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and pendlnff the action was discharffed from all 
Ilia debts unaer bankruptcy proceedings, receiv- 
ing his certificate of discluu'ge as a bankrupt a 
few days before final judgment against him in 
the state court. Notwithstanding he had this 
discharge at the time the judgment was ren- 
dered against him in the state court, he did not 
plead it in bar of that action nor bring it in any 
manner to the attention of the court. He was 
afterwards sued upon this Judgment in the 
Supreme Court of the State of Isew York, and 
there pleaded his discharge in benkruptcy in 
bar of the action. That court, however, neld the 
certificate of discharge not to be a bar, and ren- 
dered judgment against him. This judgment 
was reversed in the Supreme Ck>urt in (General 
Term, and that judgment was in turn reversed 
by the court of appeals, wmch restored the 
Judgment of the court in spedal term. This 
court, in reviewing that judgment, said that the 
Superior Court of Massadiusetts, in which 
the first suit was brought, had jurisdiction of 
the case, which was rendered complete by the 
service of process and the appearance of the 
defendant; that nothing that was done in the 
bankrupted court had ousted the jurisdiction 
of that court, which, accordinglv, proceeded 
in due order to judapnent; that this judgment 
having been rendered after the certificate of dis- 
charge in iMmkruptcy, which had not been 
called to the attention of the court in any man- 
ner, nor any stay of proceedings in the state 
court asked on account of the pendency of the 
bankruptcy proceedings, the question before the 
Massachusetts Court for decision at the time it 
rendered judgment was whether Dimock was 
then indebteoTto the Revere Copper Company; 
and we held that it had jurisdiction and right- 
fully rendered judgment on this question in 
favor of that companv, notwithstanding the 
proceedings in the oanlmiptcy court of which 
it could not take judicial notice. This dedsion 
was supported by references to cases heretofore 
decided involving similar questioni in this court 
and in the courts of the States. 

The principle on which the case was decided 
was that, while the discharge in bankruptcy 
would have been a valid defense to the suit if 
pleaded at or before the time judgment was 
rendered in the Massachusetts Court, it had 
in that respect no more sanctity or effect in 
relieving Dimock of his debt to the company 
than a payment, or a receipt, or a release, of 
which he was bound to avail himself by plea or 
•uggestion of some kind as a defense to the ac- 
tion in proper time; that, showing no good 
reason why he should not have presented that 
discharee and permittins the Judgment to go 
against him in tne Massachusetts Ccrart, without 
an attempt to avail himself of it there, the judg- 
ment of mat court was conclusive on the ques- 
tion of his indebtedness at Uiat time to tiie cop- 
per company. That case, so parallel in its cfr- 
eumstances to the one now before us, would 
be conclusive of the latter if Bovnton had had 
his certificate of discharge, or if the order for 
it had been made bv the bankruptcy court be- 
fore the judgment in the state court But as 
we have alrSidy seen, the judgment in the state 
court was rendered more than a year before the 
the order of discharge in the bannruptcy court, 
and Boynton therefore had no opportnidty to 
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plead a discharse which had not then been 
granted, as a defense to that action. 

Two propositions are advanced by counsel 
for defendant in error, in support of the judg- 
ment of the Supreme Court of Illinois, as reasons 
why the certificate obtained so long after the 
jud[gment in the state court should not have tbe 
effect of a discharge of the debt evidenced by 
that judgment. Tlie first of these is that tbe 
original debt on which the action was brought 
in the Circuit Court of Stephenson County no 
longer exists, but that it was merged in the 
judgment of that court against Boynton. and 
was therefore not released under the Act of 
Congress, which declares that all debu prov- 
able against the estate of the banio'upt at the 
time bankruptcy proceedings were initiated 
shall be satisned by the order of the court dis- 
charging the bankrupt. The argument ia that 
the Judgment now existing against Bovnton ia 
not the debt that existed at the time bankruptcy 
proceedings were initiated; that by the change 
of the chuacter of the debt from an ordinary 
clahn or obligation to a judgment of a court of 
record it ceiued to be the "same debt and be- 
came a new and different debt as of the date of 
the Judgment Some authorities are cited for 
this general proposition of a change of tbe 
character of tne aebt by merger hito the judg- 
ment, and some authorities are also cited by 
counsel for plaintiff in error io the contrary. 
See Judffe Blatchford, Be Brown, 6 Ben. 1; & 
Bmif, 6 Ben. 50a 

But this court, to which this precise quesUon 
is now presented for the first time, is clearly of 
opinion that the debt on which this Judgment 
was rend^ed is the same debt that ft was be- 
fore; that, notwithstanding the change in lu 
form from that of a simple contract debt, or 
unliquidated daim, or whatever its character 
may nave been, by merger into a Judgment of 
a court of record, it still remains the same debt 
on which the action was broueht i|i the state 
court and the existence of which was provaUe 
in bankruptcy. 

The next proposition is that under aecHon 
5106 of the Revised Statutes of the United 
States it was the duty of Bovnton to make ap 
plication to the state court, before judgment to 
that court, to have the proceedings there stayed, 
to await the determination of the court in bank- 
ruptcy on the question of his discharge. That 
section is in the following language: 

*' No creditor whose debt is provable shall be 
allowed to prosecute to final judgment any suit 
at law or in equity therefor against the bank- 
rupt, until the question of the debtor's dis> 
charge shall have been determined; and anv 
such suit or proceedings shall, upon the appli- 
cation of the bankrupt, be stayed to await tbe 
determination of the court in bankruptcy on 
the question of the discharge, provided there ia 
no unreasonable delay on tne part of the bank- 
rupt in endeavoring to obtain his discbaiffe; 
and provided, also, that if the amount due the 
credttor is in dispute, the suit, by leave of tb% 
court in bankruptcy, may proceed to Judg- 
ment for the purpose of ascertaining the amount 
due, which amount may be proved in hank- 
ruptcy, but execution shall be stayed." 

This cannot Im construed to mean anythfa^ 
more than that where the bankmptcyprooeea- 
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ings are brought to the attention of the court 
in which a smt is being prosecuted , against a 
bankrupt, that court shall not proce^ to final 
Judgment until the question of his discharge 
shafi have been determined. The state court 
could not know or take judicial notice of the 
proceedings in binkruptcy unless they were 
Drought tefore it in some appropriate manner, 
and me provisions of this section show plainly 
that it does not thereupon lose jurisdiction of 
the case, but the proceedings may, upon the ap- 
plication of the bankrupt, be stay^ to await 
the detcruiination of the court in bankruptcy 
on the question of his discharge. Even the di- 
rection that it shall be stayed is coupled with a 
condition that " there is no unreasonable delay 
on the part of the bankrupt in endeavoring to 
obtain his discharge; " and with tbe further pro- 
vision that **If the amount due the creditor is 
in dispute, the suit, by leave of the court in 
bankruptcy, may proceed to judgment for the 
purpose of ascertaining the amount due." 

These provisions exclude altogether the idea 
that the state court has lost jurisdiction of the 
case, even when the baniuiipt shall have made 
application showing the proceedings against him. 
The whole section is also clearly impressed with 
the idea that this is a provision primarily for 
the benefit of the bankrupt, that he may lie en- 
abled to avoid being harrassed in both courts 
at the same time with regard to such debt. It 
is therefore a right which he may waive. He 
may be willing that the suit shall proceed in 
the state court for many reasons; first, because 
he is not sure that he will ever obtain his dis- 
charge from the court in bankruptcy, in which 
case It would do him no good to delay the pro- 
ceedings at his expense In the state court; in 
the second place, he may have a defense in the 
state court which he is quite willing to rely 
upon there, and to have uie issue tried; in the 
third place, he may be very willing to have the 
amount in dispute liquidated in that proceeding, 
in which case it becomes a debt to he paid pro 
rata with his other debts by the assignee in 
bankruptcy. 

If for any of these reasons, or for others, he 
permits the case to proceed to judgment in the 
slate court, by failing to procure a stay o( pro- 
ceedings imder the provisions of this section of 
the bankrupt law, or the assignee in bankrupt- 
cy does not intervene as he may do. Hill v. 
Harding, 107 U. 8. 631 [27: 493], he does not 
thereby forfeit his right to plead his final dis- 
charge in bankruptcy, if he diall obtain it, at 
any appropriate stage of the proceedings agamst 
him in the state court And if , as in the pres- 
ent case, his final discharge is not obtained until 
after judgment has been rendered against him 
in the state court, he may produce that dis- 
charge to the state court and obtain the stay of 
execution which he asks for now. See ifo- 
Dougal v. Reid, 6 Ala. 810. 

In Rogers v. Western Mariru and Fire Tn$. Co. 
1 La. Ann. 161, the court, in a similar case, says: 
"The proposition that Rogers should have 

g leaded the pesdencyof the bankrupt proceed- 
igs in the original suit, and cannot disturb the 
execution of the ludgment which is final, is un- 
tenable. The discbarge in bankruptcy was 
posterior to the rendition of this judgment, and 
operated with the same force upon the debt 
after it assumed the form of a judgment as it 
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would have done had the debt remained in its 
original form of a promissorjf note." 

These and many other decisions under the 
Bankrupt Law of 1841 are to befound hi the 
brief of the plaintiff in error. The same prin* 
ciple is decided hi CamOl v. DaJHn, 88 K. T. 
253, and in several cases in the District and 
Circuit Courts of the United States. There is 
a very able review of the subject by Judge Hill- 
yer, of the United States District Court of Ne- 
vada, in the case of StanefUld, reported in 4 
Sawy. C. C. 884. 

The same thing was held by the Court of 
Appeals of New York, in Palmer ▼. Bussesf, 87 
New York, 810, which was afOrmed in this 
court on writ of error in IWmer ▼. Husaey, 119 
U. 8. 96 [ante, 862]. 

It follows from these considerations that th« 
Supreme Court of Illinois was in error in fall- 
ing to give due effect to Boynton's discharge in 
bankruptcy, and iU judgment i$ reversed, and 
the ease is remanded to that court for further 
proceedings in aecordanee with this opinion. 

True copy. Test: 
Jamet H. MoKenney, Clerk, Bup. Oofiirt, U.S. 



FLORIDA LAUGHLIN, AppL. 

JOSEPH D. MITOHBLI4 

(See 8. 0. Reporter's ed. 4U-49aj 

Pairol trus t e s toppel hff tapes ef Ome^ 

e9*denee. 

Upon a bill filed by a tenant for Ufe, who holds 
as such from her father, under a lease ordeed exe- 
cuted by him and heigetf and husband tweotj-two 
years prior to the IUin|r of the bill, and also under 
ner father^s wUL the bQl being filed ten years aft^ 
his death, to enforce an ezpress parol tmst alleged 
to have been created by toe father for her benefit 
thlr^-flve years before the filing of the biU, it I1 
hdd: that the complainant is estopped by the lease 
and her action In acknowledging and placing it on 
record, and permitting It to remain nnquesctoned 
for twenty-two ySars, from setting op the parol 
trust allegedln the property* and that no ground is 
shown for setting aside the lease. 

[No. 210.1 
Argued April 11, 1887. Decided AprU B5, 1887. 

APPEAL from the Circuit Court of theUnited 
States for the Southern District of Missis- 
sippi. Opinion below, published 14 Fed. Rep. 
m Affirmed. 

The history and facts of the case appear in 
the opinion. 

Messrs. Hurray F. Smith ana AJ^fted B. 
Pittman for appellant: 

When there nas been any fraud or misrepre- 
sentations used to induce one already in posses- 
sion of land to accept a lease, Ihe leseee la not 
estopped. 

Smith, Land. A Ten. 205; Oleim ▼. Rise^ 9 
Watts. 45. 

The distinction is between a case where a les- 
sor was in possession, and a lessee obtained poe> 
session under him, and a case where the person 
in possession did not obtain it ftom him, who, 
under some false pretense, obtained the position 
of lessor. In the first case the lessee cannot ob- 
ject to the title of him who put him into pot- 
session; in the latter he will be permlttea to 
prove Uie Imposition. If he does prove it he i» 

987 



[411J 



411-421 



SUPBXIIB COUBT OF TBB UaITSD StATBS. 



OoT. Tkrm, 



not bound to fi^ve up possession, nor is he lia- 
ble for use ana occupation. 

BdU V. Benner, 1 Fen. & W. 402; 8.0. 21 
Am. Dec 894. 

"A lease doth properly signify a demise or 
letting of land unto another for a lesser time 
than he that doth let it hath in it" 

Shep. Touch, 266; Plowd. 421-482. 

Assuming the above authorities to be law, 
it would seem to be very clear that a man can- 
not make a valid lease to another who is in 
possession of land, when such lessor has no in- 
teresty title, possession or right of possession in 
the premises he lets. 

The tenant, under a lease made by such les- 
aor, should never be estopped from disputing 
his landlord's title. To a tenant so cmnim- 
atanced, the doctrine of estoppel is totally inap- 
plicable, etc. 

Whart. Dig. 865, pi 405; Marru^ Leuee v. 

Vanderen, 1 U. S. 1 Dall. 65 (1:88); Marshall 

V. Sheridan, 10 Serg. & R. 268; Ebekenbury v. 

Bnyder. 2 Watts & 8. 240; Baskin v. Seeehrist, 

Pa. 168. 

It matters not whether the deception prac- 
ticed originates in voluntary falsehood or in 
simple imstake, for the immunity it confers 
spnngs not so much from the fraud of the 
usurper, as from the wronff which the deception 
would otherwise work on the rights of the lessee. 

Miller Y.M*Brier,UBeTg&KdS2; HamU- 
ion V. Marsden, 6 Binn. 45; Thayer v. United 
Brethren, 20 Pa. 60. 

If the lessee was in possession at the time the 
lease was executed, he may resist recovery by 
proving that he accepted the lease by misteke. 

Jackson y.Ouerden, 2 Johns. Cas. &8; Taylor, 
Land. & Ten. 646, §§ 705, 707. 

Courts of equity, althouj^h there is no veiy 
great evidence of undue influence, will idways 
look with a jealous eye upon donations from a 
child to a parent, and will set them aside if 
any advantage has been taken by means of the 
exercise of parental authoritv. 

Cocking V. Pratt, 1 Ves. 401; Baker v. Brad- 
lev, 2 Smale & G. 681; 7De Gex, M. A G. 597; 
Wrioht V. Vanderptank, 2 Kay & J. 1; 8 De 
Gex, M. & G. 188; Potts v. Surr, 84 Beav. 548, 
662; Dttvies v. Davies, 4 Gifl. 417; King v. King. 
8 Jur. K. 8. 609, 611; Chambers v. Orabbe. 84 
Beav. 457. 

Mr^ A. H. Lea, for CippeUee . 

This suit is an attempt to enforce an express 
parol trust in land alleged to have been created 
thirty-five years before the filing of the bill, and 
•eleven years after the death of the alleged trus- 
tee. Ax essential part of the relief sought is in 
the cancellation of a solemn instrument, exe- 
cuted by the complainant and the dead trustee, 
the recitals and covenants of which are at war 
wiih the idea of the trust, twen^-two years 
after its execution. 

The lapse of all these yeai;?, the death of par- 
ties and witnesses, the long continued and com- 
plete aofuiescence of complainant in her 
lather's disposition of his property by deed and 
will, during all which period she had a perfect 
kno^edgeof every fact charged in the bul, pre- 
sent insuperable barriers to relief in a court of 
•equity. 

No tribimal has more steadily set its face 
against the enforcement of trusts so stale than 
has this court. 
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Badger Y.Badffer. 69 U.S. 2 Wall 92(17:887); 
Hume V. Beale, 84 U. 8. 17 Wall 848 (21:605); 
Philippi V. Philippe, 115 U.S. 161 (29:386); flott 
V. Law, 102 U. 8. 466 (26:218); Oodden v. Kim- 
melt, 99 U. 8. 210 (25:484) MeKnight v. Taylor, 
42 U. 8. 1 How. 168 (11:88); Piatt y. Vattier, 84 
U. 8. 9 Pet. 416 (9:177); Marsh v. Whitmore, 88 
U. 8. 21 WaU. 185 (22:485); Brown v. Cb. of 
BuenaVista, 95 U. 8. 161 (24:428); Elmendorf 
V. Taylor, 28 U. 8. 10 Wheat. 152 (6:289); Har 
wood V. R. B, Oo, 84 U.S. 17 Wall. 78 (21:558). 

The parol trust must be clearly proved. 

Mercery. Starke, 1 Smedes & M. Ch.487; DO- 
lays V. Greenotigh, 46 N. Y. 488; Sloeum v. Mar- 
shall, 2 Wash. (3. C. 897; Smith v. Matthews, 8 
De Gex, P. & J. 189: Cook v. Barr, 44 N. Y. 156; 
Parkfiurst v. Van vortland, 1 Johns. Ch. 287; 
Steers v. Steers, 6 Johns. Oh. 1. 

Not a witness is produced who claims to have 
any positive knowledge of the assumption of 
the trust bv Joseph E. Davis save the complain* 
ant herself, and she cannot be heard to testify. 
Appellee moved to exclude her deposition in 
the court below, first because she was not a 
competent witness under section 858, Rev. Stat 
U. 8., and second, for incompetency imder sec- 
tion 1602, Rev. Code of Mississippi of 1880. 
Both statutes excluded her. 

Hume V. Beale,UV. 8. 17 Wall. 848(21:605); 
Eslata V. Mazange^s Admr, 1 Woods, C. C. 625; 
Bushing v. Bushing, 62 Miss. 880; McGutchen 
V. Bice, 66 Miss. 459; Jones v. Sherman, 56 Miss. 
559; Jacks v. BridewU, 51 Miss. 887. 

Mr, Juetice Blatchford delivered the opin- 
ion of the court: 

This is a bill in equity filed on the 26th of 
June, 1881, in the Circuit Court of the Unit- 
ed States for the Southern District of Mis^ 
issippi, by Florida Laughlin, the wife of Ed- 
mund C. Laughlin, a^inst Joseph D. Mitchell, r^m 
and also against Jefferson Davis and Joseph ^ ^ 
H. D. Bowmar as executors of the last will and 
testament of Joseph E. Davis, deceased. 

The allegations of the bill are substantially 
as follows: The plaintiff is the owner and in 
possession of a plantation in Warren County, 
Mississippi, known as " Diamond Bend." She 
is a daughter of Joseph E. Davis, deceased. 
The defendant Mitchell is the grandson of 
Davis. Davis died in 1870, leaving a last will 
and testament, which was duly admitted to 
probate in the proper court, in September, 
1870. The will was executed on the 18th of 
March, 1869. Its second and third articles were 
as follows: "2nd. I give and devise to my 
daughter, Florida Laughlin, the estate known 
as the Diamond Place, m said County of War- 
ren, containing about one thousand two hun- 
dred acres, for and during her natural life, with 
full enjoyment of the profits and privileges 
thereunto, belonging. 8d]y. I give and devise 
to my gnmdson, Joseph D. Mitchell, the plan- 
tation known as the Diamond Place, in the 
County of Warren, containing about one thou- 
sand two hundred acres, now in possession of 
and occupied by my said daughter, Florida 
Laughlin, who nas a life estate therein, wiUi 
appurtenances thereunto belonging on the death 
of my said daughter, Florida Laughlin, tohokl 
and enjoy the same in fee simple; but in case 
my grandson, J. D. Mitchell, should not sur- 
vive my daughter, Florida Laughlin, and 
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should die without Issue, I give and devise said 
Diamond Place to my nephew. Joseph E. Davis, 
son of Huffh R. Davis, of WilliLiDson Ck>un1nr, 
Misdssipj^." Davis became possessed of the 
property in question only through the plaint- 
iff and as her trustee, under the following cir- 
cumstances: on the 7th of June, 1844, the plaint- 
iff was the wife of David Mc Caleb,and she and 
her husband were then living on the plantation, 
which had been his property before he married 
her. There existed a deed of trust of the prop- 
erty, given by Mc Caleb in 1887, the balance 
of the debt secured by which, amounting to 
$18,956.80, had been assigned to one Jacobs. 
& June, 1844, the plaintiff and her husband 
executed a new deed of trust to Chilton and 
Searles, as trustees, to secure the payment of said 
balance to Jacobs, covering the land and sun- 

[418] dry slaves and personal property. In May, 
1846, the plaintiff and her husband execute 
another deed of trust, covering the same real 
and personal property, and some additional 
slaves, to one McElrath, as trustee, to secure a 
debt due by the husband to Laughlin, Searles 
& Co.^ the debt amounting to |4,201.61 of 
prindpal. In additioui Mc Caleb owed other 
huge, pressing debts. The proper^ was then 
reasonablv worth more than IIOO.OOO. Chilton 
and Searles advertised the property for sale 
under thdr deed of trusty at public outcry, on 
the 16th of June, 1846. Before that day, Jon- 
athan Mc Caleb, the unde of David Mc Caleb, 
faa4 promised to purchase the property at the 
sale, to take the title to it in his own name, and 
to give to David McCaleb time to repay to his 
unde sudi amount as he should advance to 
make the purchase. Accordingly, the uncle 
attended the sale, prepared to purohase the prop- 
erty, in trust for the benefit of his nephew. 
Tlie plaintiff's father had,however, in the mean- 
time, at her solidtation, consented to purchase 
the property in trust for her. and to hold it so 
that die and her husband might in time be able 
to redeem it, the object being to make it secure 
from Uie cr^tors of her husband. On the day 
of the sale, her father and her husband's unde 
being present, it was agreed that the purchase 
ahomdbe made by and in the name of her 
father, to be hdd for and sold to her on pay- 
ment of such sum, with interest, as her fa^er 
might be required to pay or assume, instead of 
Itmg bid in by and in the name of her hus- 
bancPs uncle, to be redeemed in like manner 
by her husband. It was made known at the 
sale, to all present, that her father was bidding 
for her, ana on that account no bidding was 
made by any disinterested persons, and, as a 
result, there was no substantial competition. 
All of the proper^, real and personal, was 
knocked off to her father asthehigh^ bidder, 
at the sum of $28,581, which was scarcely 
more than one third of its value. The creditors 
who were entitled lo the proceeds consented 
tiiat the puxdiase money should not be required 
to be pafd in oadi. The plaintiff was left in 
the undisturbed possesdon of the property, 
without the payment of any money, and her 
lather executed his own note to Jacobs for the 

•^2^43 principal and interest of the debt to Jacobs, 
mduding the expenses of the sale, the inten- 
tion bdng that her husband might be able to 
meet such payment by the proceeds of the crops 
from the propnty. On the 16th of June, 1846, 1 

181 U. 8. U. 8.. Book Sa 



a written agreement was executed by Chilton 
and Searles. as trustees, by Joseph £. Davis, 
and by Jacobs, which recited the s^ under 
the deed of trust to them, and that Davis had at 
the sale purchased the slaves and the land for 
$28,631, and conveyed the property to Davis, 
subject to the payment of a promissory note 
which he then ^ve for the amount of the debt 
due to Jacobs, the title to all the property tore* 
mdn in the trustees until the payment of audi 
debt, and then to vest absolutely m Davis; Davis 
to pay out of the balance of the purchase money 
the amount due to LaughHn, Searles & Co., 
under the deed of trust of May 7, 1846, and 
the remainder of the purchase money to go to 
David McCaleb. After these arrangements, 
David McCaleb continued the cultivatron of tha 
crops and exercised dominion over the prop- 
perty in like manner as if the title had been 
vested in the plaintiff instead of in her father 
for her use. Her father never, during the life- 
time of her husband, exercised any control over 
the property. No account was kept or de- 
manaed as to its rents, issues and profits, and 
the debts which had been so assumed by her 
father were conddered by him and her bus* 
band as her debts, to be paid 1 3r by her hus- 
band by means of the property. Her husband 
treated the property as her separate estate, and 
shipped the crops during his lifetime, and ap- 
plied the proceeds to the payment of the debts 
which had been assumed by her father, and of 
the other incumbrances. David McCaleb died 
in May, 1847, and she shipped the crops of that 
year, as the crops of the precedins; year bad 
been shipped^ to agents, to the credit of Dia- 
mond Place account, for the Jacobs judgment. 
In July, 1848, she married Edmund C. Laugh- 
lin, her present husband. They continued to 
live on the plantation, shipping the crops as 
before, and applying the same, sometimes 
through thdr merchants and sometimes by 
direct payment to her father, to the discharge 
of add indebtedness. Some years after she had 
married lAUghlin, and after she had paid a 
large portion of all the incumbrances, and some 
other Indebtedness, she reouested her father to 
make a title to her, and allow her to secure to 
him any balance for which she might be liable. 
This request was not complied with by him, 
but his failure to do so was not accompanied 
or expldned by his advancing any claim of 
benefidal interest in himself in the property. 
Her ownership of the property was repeatedly 
admitted by her father, both orally, and in let- 
ters addressed to her and subscribed by hiir*. 
On more than one occasion he declared to 
her that he had devised tb^ property to her by 
his will. Before the year 1858 she had more 
than repaid to her father all money and debts 
pdd out and assumed by him lor her on 
account of the property. On the 27th of De- 
cember, 1858 when her father was just begin- 
ning to^recover from a dangerous illness, and 
whSe he was feeble and nervous, he sdd to the 

glaintiff, who was then in attendance upon 
im, that he would like her husband to be sent 
for (he bdng then at Diamond Place, several 
miles away). When her husband arrived, he 
and the plaintiff were called into the oflloe of 
her father, and a paper was put into her hands, 
which he desired her to read aloud. When sha 
had read it, die found it was a lease to be signed 
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by her and her husband, and by her father, in 
which her father leased the Diamond Place, and 
the slaves so purchased by him, to the plaintiff, 
for life. The lease, a copy of which is annexed 
to the bill, was signed by the three parties. It 
is dated December 27, 1858, and bv it Davis, 
in consideration of natural love and affection 
and $100, leases to the plaintiff the plantation 
called Diamond Place, and certain slaves, 
horses, mules, colts, cattle, sheep and hogs, for 
the natural life of the plaintiff. There is a 
covenant by the plaintiff and her husband that 
they will manage the plantation and slaves in a 
proper and husbandhke manner, and at the 
termination of the lease will quietly surrender 
the plantation and property unto Davis, his 
heirs, executors, administrators and assigns, 
"in as good condition as the same now is, nat- 
ural wear and tear and unavoidable accidents 
excepted, it being hereby acknowledged that 
the sole legal anaequitable title in and to said 
plantation and slaves and other property is in 
the said party of the first part, and the right of 
property in him." On becoming aware of the 
contents of the paper she was asked to sign, the 
plaintiff remonstrated with her father, and re- 
minded him that at the trustees' sale of the 
property he had promised her that as soon as 
[4161 ^he debt which he had assumed, or would have 
to assume, was paid to him, he would make her 
a fee simple title to the place, and she said to 
him that, notwithstanding all he had overpaid 
out on the place had been repaid to him, he now 
wished her to take onlv a life estate in what 
she had thuB bought ana paid for, to which his 
only reply was, ^' I think it best for you." 
She signed the paper under compulsion, seeing 
the nervous and excited condition of her father 
and i&Bj\ng disastrous consequences to him, in 
his feeble state of health, if she should any 
longer oppose him She and her husband after- 
wards acknowledged the deed or lease, on the 
81st of May. 1869. The acknowledgment was 
extorted from them by threats on the part of 
Davis, if they did not acknowledge it, to take 
possession of the place and put an overseer on 
it, and leave to the plaintiff the bare occu- 
pancy of the house and garden, with no other 
provision. From the time the plaintiff was in- 
duced by her father to make such acknowledg- 
ment up to the time of his death, she expressed 
to him on all proper occasions, both in letters 
and personal interviews, her sense of the injus- 
tice which had been done to her. From the 
time she left her father's house, after executing 
the deed or lease, she never returned to it. 
After she had signed the instrument she always 
supposed that by that act she had finally and 
hopelessly lost her property, and whatever she 
has said or done or omitted; to do since was un- 
der that belief. Prior to January 25, 1869, her 
father suggested to her husband that he should 
purchase the property at the price of $60,000 
for the bare laud and tenements, when the 
market value thereof was trifling compared 
with their value in June, 1846, when the same 
lands with the slaves sold for over $28,000. 
Joseph E. Davis, the son of Hugh R. Davis, 
who was the devisee, under the will, of the 
plantation in case Joseph D. Mitchell should 
not survive the plaintiff and should die without 
issue, it dead. 
Such being tke allegations of the bill, lU 
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prayer is, '* That the lease or instrument in [417] 
writing whereby your oratrix conveyed her 
said property to Joseph E. Davis, or acknowl- 
edged that the right thereof was in him, be 
adjudged void and of no effect as against your 
oratrix; that the devise of said property in and 
by said will to the defendant Joseph D. Mitchell 
be decreed to be void; that the beneficial own- 
ership and title to said property be decreed, as 
against said Joseph E. Davis, aeccascd, and his 
devisees, to be in vour oratrix; that an account 
may be taken of the payments which were 
made by and for your oratrix in the premises, 
that it may be ascertained whether or not she 
has, in fact, paid to said Joseph E. Davis the 
full amount which she was bound to pay to en- 
title her to the relief hereby prayed, as she has 
hereinbefore aUeged, your oratrix being will- 
ing and hereby offenng to pay any balance 
which may be found agahist her, on such ac- 
counting, to the parties entitled thereto; and 
that upon the ascertainment that your oratrix 
has fully paid all such sums as in equity she 
ought to have paid, or upon her payment 
thereof now, she may be decreed to have the 
absolute, indefeasible title of said property, aa 
against said defendant." 

The answer of the defendant Mitchell put* 
in issue all the material allegations of the bill oa 
which the relief it claims us founded. It de> 
nies every averment setting up any arrange- 
ment, agreement, or understanding made by 
Joseph £. Davis with David McCaleb, or with 
Jonathan McOaleb, or with the plaintiff, for 
the purchase of the property in trust for tho 
plaintiff, and alleges that Joseph E. Davis pur- 
chased the property at the sale in his own rig^^ 
and thereby acquired the full beneficial and 
legal title thereto, and that he paia the full 
sum which he agreed to pay by the instrument 
of June 15 1846. It alleges that David 
McCaleb and the plaintiff at all timee recog- 
nized the ownership of Joseph E. Davis in t£» 
propertv, and were fully cognizant of the fact 
that, although he purchasS the property to 
save the plaintiff from being turned out of her 
home, he never contemplated giving her tfie 
fee in the property, or any other interest than 
a life estate, and that he did not keep or de- 
mand any account of the rents, issues, and 
profits of the plantation, because he was con- 
tent that the plaintiff should enjoy the usufruct [418] 
of the proper^ during her life, as appears by 
the lease and by the terms of his will. It de- 
nies that any crops were ^pped for the ac- 
count of the indebtedness to Jacobs, and deniet 
that either McCaleb or the plaintiff ever paid 
to Joseph E. Davis any part of the $28,531 
which constituted the purchase money of the 
proper^. It denies that tiie signature of the 
plaintiff or her husband to the lease, or their 
subsequent acknowledgment of it, was pro- 
cured by the compulsion, threats, or other un- 
due influence of her father, and alleges thai 
the lease was intended by him as a proinlfflon for 
her, and as an assurance to her of a borne for 
the remainder of her life. 

A replication was filed to this answer and 
proofs were taken, and the case was heard, an 
order being entered dismissing the bill as to the 
executors of Joseph E. Davis. 

The deposition of the plaintiff was taken as 
a witness in her own behalf, and afterwards. 
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and at the hearing, the defendant made a mo- 
tion to exclude the deposition, on thtf ground 
that ahe was not a competent witness. The 
court made a decree dismissing the bill, from 
whidi the plaintiff has appealed. In its opin- 
ion (14 Fed. Rep. 882) it says: "It is admitted 
that the testimony of the complainant as to the 
understandini'and agreement between her and 
her father, rdating to the creation of the al- 
leged trust, is incompetent, and cannot be con- 
sidered." 

The circuit court gives the following as a 
statement of undisputed facts in the case: "In 
the year 1846, David McCaleb, then the hus- 
band of complainant, was the owner of the 
land describea in the bill and the sub^t of 
this controversy. He was largely indebted, 
and before that time had executed a mortgage 
or trust deed to secure a debt due to one Jacobs, 
ill which complainant joined, conveying U> the 
trustees, Chilton and Siearles, this tract of land, 
with ihe slaves and personal property thereon. 
The trustees, having advertised the time and 

5 lace of sale, proceeded, on the 15th of June, 
846, to offer tilie same for sale to the highest 
bidder for cash. There were present at the 
sale Jonathan McCaleb, an uncle of David 
McCaleb, who held a large debt against bis 
nephew, and other creditors, or their counsel, 
who bid more or less for the propertv sold; but 
the whole of it was either struck off to Joseph 
[419 J E. Davis, the father of complainant, or the 
bids were transferred to him, so that he became 
the purchaser, the aggregate amount of the sales 
being $28,581. Saidbavis, so far as the credit- 
ors were concerned, continued to be the owner 
of the property; but David McCaleb and wife 
remained in possession of the property as before 
the sale, up to McCaleb's death, which oc- 
curred about one year thereafter. Complain- 
ant remained in possession alone up to her in- 
termarriage with £. C. Laughlin, ner present 
husband and complainant, and they have re- 
mained in possession ever stnoe. On the 27th 
of December, 1868, Joseph R Davis executed 
a lease or deed conveying said property, real 
and personal, to complainant, for and during 
her natural life. This conveyance containea 
in it an acknowledgment that said Davis was 
the sole, legal and equitable owner of the prop- 
erty conveyed. After being duly signed bv 
laia Davis, by complainant fmd her husband, 
it was delivered to complainant, and some five 
months thereafter it was duly acknowledged 
by complainant and her husband, and recorded 
in the proper office. Joseph £. Davis, by his 
last will and testament, duly probated and ad- 
mitted to record, devised to the defendant, 
Joseph D. Mitchell, this land described as 
'Diamond Place,' then occupied by complain- 
ant, and in which, as declared by the will, she 
had a life estate. ** 

As to the disputed facts in the case the court 
held that the trust alleged was not established 
by the evidence, aside from the testimony of 
tne plaintiff, the view taken by it being that 
the evidence established that Davis purchased 
the property with the purpose of letting the 
plaintiff and her husband remain on the plan- 
tation and control it and the property upon it, 
intending to hold the legal title to all of it and 
to make himself personally responsible for the 
expenses of the plantation, the mcome to be ap- 
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plied to pay those expenses and the personal 
expenses of his daughter and her husband, and 
the remainder of it to the payment of the pur- 
chase money for which he was personally liable, 
and intending, when ttiis was done, to convey, 
or secure by his will, to her. a title to the prop- 
erty, it not very clearly appeariDg whether this , -„^, 
was to be in fee or only for life; that, after the I**" J 

Elaiutiff's marriage to Laughlin, she and her 
usband desired to obtain the legal title to the 
property, the plaintiff all the time recognizing 
the title to it as being in her father, and thut it 
was incumbered for the payment of the balance 
of the purchase money to \;bom8oever it might 
be due; that this state of things continued un- 
til the execution of the lease; that the lease left 
the plaintiff in possession of the property for 
life, free from any obligation to pay any part of 
the debts of the place or the balance of the 
purchase money due; that the trust alleged was 
not established by dear and satisfactory evi- 
dence; that, even admitting the understanding 
between the plaintiff and her father at the time 
of the sale, as alleged in the bill, the demands 
referred to had not been satisfied at the time 
the lease was executed; that there was no fraud 
or deception or undue influence on the part of 
the plaintiff's father in respect to the execution 
of the lease by her or her husband; that, eight 
days after the execution of the lease, be gave 
her the option of returning it. and in that 
event proposed to leave her in possession of the 
house, garden and appurtenances and an in- 
come, in place of the provisions of the lease; 
that, after waiting nearly five months and de- 
liberating upon the proposition, and without 
any further influence upon the part of her 
famer, so far as the evidence shows, and with 
ample time to consult counsel and friends, she 
and her husband, and not Mr. Davis, placed 
the lease on record in the proper office in 
Warren County, thus accepting its terms; and 
that they en joyed Its benefits, with no attempt 
to revoke it, until the filing of this bill on the 
25th of June. 1881, more than twenty-two 
years after the execution, acknowledgment and 
recording of the lease, more than twelve years 
after Davis* will was made, and more than ten 
years after his death; and that it does not ap- 
pear that any intimation was given to Davis, 
after the recording of the lease, of dissatisfao- 
tion with its terms, or that he was advised dur* 
ing his lifetime of any intention to assail it 
The opinion of the circuit court says; "On 
the 18th dav of March, 1869, Mr. Davis made 
his last will and testament, by which he de- 
vised the remainder interest in this real estate 
to the defendant. Ten years thus elapsing 
after the lease was recorded by Mrs. Lauglilin^ 
before Mr. Davis made his will, he was justi- 
fied in the belief tliat he had the right and 
Sower to devise this remainder interest to whom 
e pleased, and for this reason, if there were no 
other. I am of opinion that complainant is es- 
topped from assailing this lease now, and is 
not entitled to have the same declared void, and 
a cloud upon her title. She was fully cogni- 
zant of all the facts In relation to her title and 
in relation to the execution of the instrum(!nt. 
during the lifetime of her father as well as 
since. To wait until after his death, and until 
after the death of most of the persons who 
could have had any knowledge ox the transoc- 
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tiou, and alter ber father, by will, had di»- 
poaea of his eatatfl, presumably, In some re- 
aptcta, In a nunser otherwlfle than he would 
have done had he not believed himself pos- 



On the whole case we nre of opiuioD. that, 
even regarding the deposilion of the plaintiff 
aa competent testfinoDj under seccion 8S8 of 
the Revised Btatutes, she is estopped by her 
action Iq respect to the BCknowicdement of the 
leBde, and pkciog it on record, aod permitting 
It thus to remain unquestioned for over twenty- 
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1 CAROLINE OARBON, Appt.. 

V. 

0. T. DUNHAM. 
(8m B. a Beixirter>* ed. tfl-tfO) 
Bmiofial <!f ea«*et — dUtenthip — burden qf A/ra- 
ing, on pttitioner'-<olorabU OMiffumerit — 
«iVM ariiing under ComtituUon, law* vr trea- 
tia of Ae Dmt^d Staiea — diatinelion betmeen 
iuTutUeticm on removal jfom aruf rmina of 
jwlffmeTiiM of ttate emtfte — am^ndmentof peti- 
tion, antwer at — mortgage made rtithin Otm- 
federate liaet — vniawfut intereavne. 

1. Upon MtlUon tor tbe tmnoval of a oann on 
tbe gruund of oiCiieiuhlp, the burden Is on the pe- 
IttioDer to ghov tbui the advene pany Is not ■ aU- 
•en of tbe nme State. 

& A oalorable transfer of a right of acUon made 
to deprive the circuit court ot lurUdiaUon Is not a 
STOund for removal. 

8. Beforaa -' — '* 

Mlti^oa, laws or treaHce of the United States, 
must Id some tonn appear upon tbe reoord. ' 

)f facts in iGgal and logloaJ forn 

»ln good pleading, that It realty <ui<i dhu- 
' lnvolve« a dispute or controyaray so 
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irce an ordloair property 
dementi and deorees ottho 
Ui, w Ithout preaeoUna any 
ivulTlng Uie laws of the 

removal the Oonstttutlan, 
the United Statea, muit be 
for the purpoaca of review 
In queatlon oomee from a 
. authority ezerelBod, under 

tgage atrectlDR a loyal cltl- 
JCon f ederau lines doeg not 

erthe (Stnatlt 



Ion wbloh iliowi on IM face 
r be amended In the oItII 
BT Hied after rpinoval may, 
tlon, be fairly treated aa an 
Ion for removal. 
[No. 1825.1 
Submitted Mar. tS. 18m. DtAied Apr. te, 18S7. 

APPEAL from the drcajt Court of the Uolted 
Statea for the District of South Carolina. 
AMnned. 

The history aod facia of the case appear In 
the opinion of the court. 
938 



Menrt. Clmrvnam A. Sewardi f ■!■»■ 
Lowmdea, H. B. Tonnf and A. G. H»- 

Cr»tli, for appellant: 

"A case arialnr under the lavra of the United 
Statea" Is removiible without rtgatd to tbe elU- 
zenablp of the parties. 

R. A Oo. V. MiuiMippt, IDS TJ. S. 18B (2S: 
96); Arna v. £anM«, 111 U. 8. 449 (28:482). 

In Dapanew v. SoeAgreant, 88 U. B. 31 WalL 
180 (S3:S88), In which there was a writ of error 
to a stale court, the plaintiff in error set op In 
the stale court a Judgment of the United Statea, 
and on the writ of error averred, as the grouDd 
of lurisdictlon of Lhts court, that the state cotnl 
bad not given efCect to that ludgmeoL 

This court held that it had Jurisdiction ot the 
case on that ground, and that the Judgment ot 
a tlnited States Court is a right or title under 
an anthoritj ezerciaed under the United 
States. 

Bee also Fiietort A T. Int. Oo. v. Murphy. Ill 
U. S. 788 l28:tiSS); New Oriemt. 8. F. d: L. R. 



States Court is so much a case arisloK under 
the laws of the Uniled States that a siUt based 
upon it is within the federal jurisdiction, with- 
out regard to tbe dtizenshlp of the parties. 

Freeman v. Howe, es U. S. S4 How. 400 <1«: 
749); KHppendorfT. Bydt, 110 U. 8. 278 {38; 
14S); PadJIe R. R. Oo. v. Mimnai Pac R. B. 
Co.lW U.S. SOS (28:493). 

It is averred in the petition for removal and 
in Uie answer that the property in controversy 
was in the poesesslon of the circuit court when 
tbe suit in the state court was begun. Thla 
averment presents a case " arliring under the 
laws of the United Btatea." 

The bill for foreclosure wss filed In the stal* 
court 00 the lltb day of August, 1886, bat 
service was not obtained, aod there was do ap- 
pearance until the 8th of October, 1B86. The 
order of tbe circuit court appointing a receiver 
was made on September 7, 1880. 

PeopUt Bank v. Odlhimn, 102 U. S. 35$ (3«i 
101). 

Meten. WUllun E. £»rl« and MiteheU 
A Smith, for appellee. 

ifr. cni«/JtMHMWait«deUvendtheopitk' [^'*l 
ion of the court: 

This Is en appeal under aection S of tbe Act 
of March 8, 1675. chap. m.. 18 Btat at I^ 470, 
from an order of the circuit court remanding ■ 
suit which had been removed from a state court. 
The record shows that on tbe 11th of August^ 
18Se, C. T. Dunham, the appellee, filed a bill 
in equity in the Court, of Common Pleas of 
Berkeley County, South Carolina, against Caro- 
line Carson, to foreclose a mortgage mode hy ,._— , 
William McBurney and Alfred L. Gillespie lo [•**] 
Edmund Hyatt, which uad been assigned to 
Dunham. It U alleged that Mrs. Carson is in 
posseaGioD of the mortgaged property, and that 
she and the plaintiff are the only necessary par- 
tics to the suit. Service wBsmadeonHrs. Car- 
son by publication, for tbe reason, aa ahown 
by aradavit, that she did not reside in South 
Carolina, but in Rome, Italy. On tbe 9th of 
October, 1886, which was the day service on 
her was completed, she entered berappotrance 
by counsel, and at Ihe some time blea her pcti. 
tton for tbe removal of the suit to the Circuit 
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Court of the United States for the District of 
6oath Carolina, on the following grounds: 

"I. That all the matters therein have been 
already adjudged in her favor by the Circuit 
Court of the United States for the District of 
SouUi Carolina. 

"n. That the complainant is barred of his 

E resent action by a judgment of the said court 
1 her favor on the matter in controversy. 

"in. That this court is without jurisaiction 
because a prior suit od the like matter is pend- 
ing in the aforesaid court of the United mates, 
which, by its receiver, has possession of the sub- 
ject matter of this suit. 

"IV. That the bond and mortgage sued on 
are void under the laws of theUmted States. 

"V. That the defendant holds title to Dean 
Hall plantation^ the property involved in this 
suit and mentioned in the complaint in the 
above entitled miit, under an authority exercised 
under the United States: to wit, under a con- 
veyance from the United States Marshal for the 
District of South Carolina, made under a de- 
cree of the United States Circuit Court for the 
said district, all of which will more fully appear 
by her answer. 

"The controversj in said suit is also wholly 
between citizens of different States; viz., be^ 
tween the said C. T. Dunham, who, as your 
petitioner is informed and avers, was, at the 
commencement of said suit, and now is a citi- 
zen of the State of South Carolina, and your 
petitioner, who was, at the commencement of 
said suit, and now is, a citizen of the State of 
Massachusetts; or the controversy in said suit 
r4241 ^ wholly between Mary A. Hyatt, who was, 
^ ' at the commencement of said suit, and now is 
a citizen of the State of New York, and who 
is the sole and only real party in interest in said 
suit and in said controversy, and your petitioner, 
who was,at the commencement of the said suit, 
and DOW is, a citizen of the State of Massachu 
setts, and which controversy is the only con- 
troversy in said suit; that the said Mary A. 
Hyatt IS the real party plaintiff in said suit, and 
the said C. T. Dunham is but a nominal and 
colorable plaintiff, ^d that his name has been 
used merely for the purpose of defeating the 
jurisdiction of the Circuit Court of the Imited 
States for the District of South Carolina, and 
that said suit is, in fact, a controversy wholly 
between the said Mair A. Hyatt and your pe- 
titioner, notvdthstanding the assignment to Uie 
said C. T. Dunham in the complamt insaid suit 
mentioned." 

The suit was entered in the circuit court on 
the 26th of October, 1886, and the next day 
Mrs. Carson filed in that court an answer to the 
bill, in which she set up title in herself to the 
mort^ged property by reason of a purchase at 
judiciaTsale under a decree of the Circuit Court 
of the United States, affirmed by this court, 
McBumey v. Carson, 99 U. S. ti^i [25:3781, in 
a suit for the foreclosure of a mortgage belong- 
ing to her, superior in lien to that in favor of 
Hyatt. The particulars of her title, as stated 
in the answer, will be found reported in Carson 
V. Hyatt, 118 U. S. 279 [ante 167], decided by 
tbis court at the last term. The claim is that 
Dunham is estopped by this foreclosure from 
denying the valiaity of the mortgage held by 
Mrs. Carson, and its priority in lien to that on 
which his suit was brought. 
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The answer also sets up as a bar to this suit 
a decree in the suit of Carson v. Eyatt, supra, 
after it was removed to the Circuit Court of the 
United States under the order of this court, dis- 
missing the bill on the discontinuance of the 
complainant therein from whom Dunham 
claims title by assignment since the rendition 
of that decree. 

The answer also contains these further de- 
f finscs * 

"XYII. The defendant avers that a suit is 
now pending in this court wherein all the issues 
involved in this action are raised; that the said 
suit was begun before this present suit, and that 
this court obtained jurisdiction thereof before 
anv court obtained jurisdiction of this present 
suit; and she says that by reason of the said suit 
the Court of Common Pleas of Berkeley County 
then had and now has no jurisdiction of this 
action. 

"XYUI. When the bond and mortgage 
which the complainant is seeking to enrorce 
were executed to the said Edmund Hyatt, the 
said Edmimd Hyatt was a citizen and a resi- 
dent of the State of New York, a loyal State, 
and the obligors of the said bond, ana the mak- 
ers of the said mortga^, were citizens of the 
State of South Carohna, which was then in 
rebellion against the United States; and this 
defendant avers that the said bond and mort- 
gage were void under the laws of the United 
States." 

On the 11th of November Dunham filed in 
the circuit court an answer to the petition of 
Mrs. Carson for removal, in which he denied 
that he was a citizen of South Carolina, and 
averred that he was a citizen of the same State 
with her; namely, Massachusetts. The issue 
made by this answer was set down for trial in 
the circuit court, accompanied by an order 
" That on such trial the burden shall be upon 
the defendant, Caroline Carson, to show that 
the plaintiff, C. T. Dunham, is not a citizen of 
Massachusetts." 

Upon this trial it was substantially admitted 
that Dunham was at the commencement of thr 
suit a citizen of Massachusetts, and thereupo: 
the suit was remanded. From an order to thi^t 
effect this appeal was taken. 

The circuit court did not err in hdlding that 
the burden of proof was on Mrs. Carson to 
show that Dunham was not a citizen of Massa- 
chusetts. As she was the actor in the removal 
proceeding, it rested on her to make out the 
jurisdiction of the circuit court. Dunham hav- 
ing denied that he was a citizen of South Caro- 
lina, as she had stated in her petition, and 
having claimed that he was in fact a citizen of 
Massachusetts, the same as herself, the affirma- 
tive was on her to prove that his claim was not 
true, or, in other words, that he was a citizen 
of another State than her own. The fact that 
the suit had actually been entered in the circuit 
court did not shift the burden of proof. It was 
decided in Stone v. South Carolina, 117 U. S. 
430 [29.962], that all issues of fact made on a 
petition for removal must be tried in the circuit 
court. The matter stood for trial in the circuit 
court, therefore, precisely the same as it would 
if the law had required the petition for removal 
to be filed there instead of in the state court, 
and Mrs. Carson had been called on to prove 
the facts on which her right of removal rested. 
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The evidence showed conclusively that Dun- 
ham was a citizen of the same State with Mrs. 
Carson; and consequently the suit was properly 
remanded so far as that ground of removal was 
concerned. 

The fact, if it be a fact, that the assignment 
of tbe mortgage to Dunham was colorable only, 
and made for tbe purpose of preventing the re- 
moval, gives the circuit court no right to take 
jurisdiction. That was decided in Prondent 
Sar. etc. Society v. Ford, 114 U. S. 636r29:261], 
followed and approved in Oakley v. Qoodnou>, 
118 U. S. 43 [ante, CI]. 

T1)c important question is, therefore, whether 
it .sufficiently appears that the suit is one ''aris- 
ing under the Constitution or laws of the United 
Slates." In Oold Washing anrl Water Co. v. 
Kq/es, 96 U. S. 208 [24:658], it was decided that. 
" iJefore a circuit court can be required to re- 
tain a cause under this jurisdiction, it must in 
some form appear upon the record, by a state- 
ment of facts/ in legal and logical form,' such 
as is required in good pleading, that the suit is 
one which 'really and substantially involves a 
dispute or controversy' as to a right which de- 
pends upon the construction or effect of the 
Constitution, or some law or treaty, of the 
United States." When this suit came into the 
circuit court from tbe state court, nosuch case 
bad been made out. As was f urtbefsaid in tbe 
case just cited, "Tbe ofl3ce of pleading is to state 
facts, not conclusions of law. It is Uie duty of 
tbe court to declare the conclusions, and of tbe 
parties to state tbe premises." All the state- 
ments of this petition, which, for tbe purpose 
of removal, performs the office of pleading, are 
mere conclusions of law, not facts from which 
the conclusions are to be drawn. If the case 
had stood on tbe bill and petition for removal 
alone, there could be no doubt of tbe propriety 
of tbe order to remand on this ground as weU 
as on that of citizenship. 

But after the case got into the circuit court, 
an answer was filed which did state the facts 
from which; it is claimed, the conclusions of 
law set out in the petition necessarily followed. 
The petition, on its face, made a case for re- 
moval by reason of tbe citizenship of tbe parties; 
and tbe suit was properly taken from the state 
court and entered in the circuit court on that 
^ound, if not on the others. The statute made 
It tbe duty of the state court to proceed no fur- 
ther until its jurisdiction had in some way been 
been restored. Had it proceeded, its judgment 
could have been reversed, because, on the face 
of the record, its jurisdiction had been taken 
away. 

The suit was, therefore, rightfully in tbe cir- 
cuit court when tbe record was entered there 
and when the answer was filed, which, for the 
purposes of jurisdiction, may fairly be treated 
as an amendment to the petition ioi removal, 
setting ftfftb the facts from which the conclu- 
sions there stated were drawn. As an amend- 
ment, tbe answer was germane to tbe petition, 
and did no more than set forth in proper form 
what bad before been imperfectly stated. To 
tbut extent, we (bink, it was proper to amend a 
petition which, on its face, showed a right to tbe 
transfer. Whether this could have been done 
if tbe petition, as presented to tbe state court, 
had not shown on its face sufficient ground of 
removal, we do not now decide. 
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Before considering further thia branch of tbe 
case it is proper to notice the difference between 
the provisions of the Act of 1876 for the re- 
moval of suits pi esentins; federal questions, and 
those in section 709 of the Revised Statutes for 
tbe review by this court of the decisions of the 
highest courts of the States. Under the Act of 
1875, for tbe purposes of removal, the suit must 
be one "arising under the Constitution or laws 
of tbe United States, or treaties made or which 
shaU be made under their authority;" that is to 
say, the suit must be one in which some title, 
right, privilege, or immunity on whioh the re- 
covery depend will be defeated by one con- 
strucnon of the Constitution, or a law or treaty 
of tbe United States, or sustained by a contrary 
construction. Starin v. New York City, 115 U. 8. 
257 j[29:890], and cases there cited. But under r42g^, 
section 709 there may be a review by this court *■ ^ 
of the decisions of tbe highest courts of the 
States in suits " where any title, rieht. privi- 
lege or immunity is claimed under the Consti- 
tution, or any treaty or statute of, or commis- 
sion held or authority exercised under, the 
United States, and the decision is against the 
title, right, privilege or immunity specially set 
up or claimed, by either party \mder such con- 
stitution, treaty, statute, commission or author- 
ity." For the purposes of a removal tbe Constitu- 
tion, or some law or treaty of tbe United States 
must be directly involved, while for tbe pur- 
poses of review it will be enough if tbe right in 
question comes from a "commission held, or an 
authority exercised, under tbe United States.** 
Cases, therefore, relating to tbe jurisdiction of 
this court for review are not necessarily con- 
trolling in reference to removals. 

This distinction was pointed out and acted on 
in Provident 8ae. etc, BoeUty v. Ford, 114 U. 8. 
686 [tupTa\ where the suit was brought in a 
state court of New York on a judgment in the 
Circuit Court of the United States for tbe North- 
ern District of Ohio, and an attempt was made 
to remove it underthe Act of 1875,on tbe ground 
among others that "A suit on a judgment re- 
covert in a United States Court is necessarily a 
suit arising under the laws of tbe United States, 
as much so as if tbe plaintiff or defendant were 
a corporation of tbe United States;" but it was 
decided otherwise, p. 642 [2641. because a suit 
on such a judgment is '' simply the case of an 
ordinary right of property sought to be en- 
forced,^ unless some queflStion is raised "dis- 
tinctly involving the laws of the United States.* 
"These considerations," it was further said, 
"show a wide distinction between the case of a 
suit merely on a judgment of a United States 
Court and that of a suit by or aj^nsl a United 
Statescorporation. " Tbe expressions in the opin- 
ions in DupoBseur v. Rochereau, 88 U.S. 21 WalL 
184 [22:5901,and Ore«vn^ CiU/LiteStoekeU. Co,r. 
Butchers Union etc, Co. 120 if. S. 146 [ante, 614], 
relied on by the counsel for tbe appellants, and 
which are thought to be in conflict with this, 
must be read and construed with reference to 
the facts of those cases, which came here from 
tbe courts of States for review imder section 709 
of tbe Revised Statutes. 

What we have quoted above from Provident [4S91 
f^av. etc. Society v. Tbri/. is equally applicable to 
the case made on this record. The answer sets 
up as a defense to the suit the decree in Hyatt 
V. Carson, and tbe title acquired bv the purchase 
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under the authority of the sale in Carton ▼. Mo- 
Bumey, It is an attempt to enforce an ordi- 
nary property right, acqufred under the author- 
ity of iudgments and decrees in the courts of 
the United States.without presenting any ques- 
tion "distinctly involvinff the laws of the United 
Stales." The suit, therefore, as now presented, 
is not one arising under the Constitution and 
laws of the United States, within the roeanine 
of that term as used in the Removal Act of 187C(; 
hut if, in deciding the case, the highest court 
of the State shall fail to give full effect to the 
authority exercised under the United States, as 
shown hy the Judgments and decrees of their 
courts, relied on to support the title of Mrs. Car- 
son, its decision in that regard may be the sub- 
ject of review hy this court under section 709. 
The petition for the removal and the answer, 
taken together, set up and claim in her behalf 
a right derived from an authority exercised un- 
der the United States, but not necessarily un- 
der the laws of the United States, within the 
meaning of that term as used in the Removal 
Act. 

What has been said in reference to the claims 
under the decrees in the circuit court is equally 
applicable to the allegation in the answer of the 
pendency of another suit on the same cause of 
action in the same court. 

The statement in the answer that when the 
mortgage to Hvatt was made he was a citizen 
and reffldent of New York, and the makers ot 
the mortga^ citizens of South Carolina, a State 
whose people were then in rebellion against the 
United States, is not enough to make a suit aris- 
ing under the Constitution or laws of the United 
States. The fact that a mortgage was made in 
enemy territory to a loyal citizen of the United 
States does not necessarily imply imlawful in- 
tercourse between the parties, contrary to the 
Proclamation of the President of the date of 
Au^t 16, 1861, 12 Stat, at L. 1262. under the 
authority of the Act of July 18, 1861, chap. 8, 
§ 5, 12 Stat, at L. 257. That transactions within 
Confederate lines affecting loyal citizens outside 
[4301 were not all unlawful was decided inUnited 
8tat€$ V. QuigUy, 108 U. S. 595 [26:5241. To 
make a case for removal the answer should have 
set forth the facts which rendered the mortgage 
void under the Nonintercourse Act and the 
Proclamation thereunder. There has been no 
attempt to do this. 

The order remanding tJie ea$e i$ aprmed, 

Mr. JueUee matchford took no part in the 
dcdsioD of this case. 
Trueoopj. Test; 

James H. MoKennqy, Olerk, 8ii|». Court, U. 8. 



[4301 MILWAUEBE AND NORTHERN RAIL- 
WAY COMPANY, Tiff, in Err., 

V. 

BROOKS LOCOMOTIVB WORKS. 

(See B. 0. Beporter*8 ed. 480-448.) 

BailroadB — lease bh one company of the road of 
anotTier — entry by trustees under former mort- 
gage of the lessee— garnishee proceedings 
against them byjudgrnent creditor of the les- 
sor to reach fund due as compensation for use 
of said road— rights of trustee under a mort- 
gage on said road, Vilio is also assignee of the 
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lease — trustees did not hold under tJie lease — 
amount due, the property of the lessor — recov- 
ery against garnisnees---dtfense in garnis/teB 
proceedings, 

L On January 4, 1879, the trustees under the 
mortgage of Julj 1, 1871, of the Wisoonsin Central 
Ballrooa Gompaoy, took posooarionofthe property 
of said compaoy and of too rood of the MOwaukce 
and Northern Raflway Company, the Wisconsin 
Oompanv being at that time the lessee of said road 
under a lease executed after the execution of said 
mortgage. Said trustees at onoe notined the Mil- 
waukee Company, and the trustee under a mort- 
sage on said roao, who was also trustee under the 
lease and assignee of the same, that they declined 
to assume, alfirm. or in any way ratify said lease, 
and that, unless the parties notified should other- 
wise elect, they would continue to operate said 
road temporarily, and for such compensation ns it 
might fairly be worth. The receivers continued to 
operate said road untU May 1, 1879, when they ac* 
cepted a lease of the same from a receirer appoint- 
ed in a proceeding then pending for thn foreclosure 
of the mortga^ thereon. In garnishee proceed- 
ings against said trustees, instituted by a Judgment 
creditor of the Milwaukee Company, it is hcla: that 
the trustees under the mortgage of the Wiscon<*in 
Central Company did not take possession of the Mil- 
waukee road undei the lease to said company as 
subtenants or otherwise, and that they were there- 
fore not bound to pay rent to the trustee under 
said lease; that the rent of said road is only payable 
to him, if at all, either as trustee or assignee for the 

Kurposes and upon the trusts expressed in the lease 
1 the assignment, and only when it is made to ap- 
pear that such trusts tiave not been fully paid and 
satisfied; that the sum due from said trustee aa 
compensation for the use of said road from Jan- 
uary 8 to May 1, 1879, was the property of the Mil- 
waukee Company at the oommenceraent of said 
garnishee proceedinf^: and that said iudtrmcnt 
creditor thereby acquired a lien upon said fund to 
the extent of the amount duo upon its Judgment 
against said Company. 

2, A oamlshee may represent, in his own defense, 
the rights of a third party to whom he is in law 
liable. 

[No. 296.] 

Argued April 15, XSS7, Decided April f 5, 1887 

F ERROR to the Circuit Court of the United 
States for the Eastern District of Wiscon- 
sin. Affltmed, 

The bistoiy and facts of the case appear in 
the opinion of the court 
Mr. E, Mariner, for plaintiff In error. 
Messrs. F. C* Winkler, James 0, Jenkins 
and Davis, Beiss db Shepa/rd, for defendant in 
error. 



Mr. JueUee Matthews delivered the opin- 
ion of the court: 

The Brooks Locomotive Works on Novem- 
ber 80, 1876, recovered a judgment against the 
Milwaukee and Northern Railwav Company 
for the sum of $16,368.72, with interest and 
costs, in the Circuit Court of the United States 
for the Eastern District of Wisconsin. Execu- 
tion thereon having been returned not satisfied, 
and the judgment being otherwise unpaid and 
still in force, on July 7, 1879, the plamtiff be- 
low filed what under the laws of Wisconsin 
regulating the practice in such cases is called 
an afflda^t of ^rnishment, in which it was al- 
leged that the defendant, the Milwaukee and 
Northern Railway Company, had not property 
liable to execution sufficient to satisfy the 
plaintiff's demand, and that the Wisconsin 
Central Railroad Company, a corporation of 
the State of Wisconsin, and Cliarles L. Colby, 
Edwin H. Abbot, and John A. Stewart, were 
indebted to or had property, real or personal, 
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in tbdr posseasloD or under their coDtrol, be- 
longing to the defendant in said execution. 
Summons was accordingly issued, pursuant to 
■aid affidavit, against the garnishees, and served 
on the Wisconon Centred Railroad Company, 
C. L. Colbv, and Edwin H. Abbot, as well as 
npon the defendant, the Milwaukee and Nor- 
thern Railway Coinpanv. The defendants filed 
answers, Edwin H. Abbot answering under 
oath for himself and John A. Stewart, a citizen 
of New York, jointly. In this answer Stewart 
and Abbot set out particularly the circumstanc- 
es under which they allege that they hold the 
•um of $28,258. 44 as an amount due from them, 
as trustees for the mortgage bondholders of the 
Wisconsin Central Railroad Company, for the 
use and occupation of the railroad of the Mil- 
waukee and Northern Railway Company while 
operated by them as such trustees; /tnd, being 
in doubt as to whether the facts stated cast any 
liability upon them as garnishees, submit the 
question of their liability to the court The 
other garnishees in their answers deny any in- 
debtedness to the Milwaukee and Northern 
Railway Company while operated by them as 
such trustees; and, being in doubt as to whether 
the facts stated cast any liability upon them as 
Garnishees, submit the question of their Uabil- 
ity to the court The other garnishees in their 
answers deny any indebtedness to the Milwau- 
kee and Northern Railway Company. 

The cause, having come on for trial upon 
these issues, was submitted to the court, the in- 
tervention of a Jury being duly waived. The 
findings of fact and conclusions of law are as 
follows: 

** First: That on the 80th dav of November, 
1875, the plaintiff above namea dulv recovered 
a judgment in this court against the'lMilwaukee 
and Northern Railwav Company, defendant 
herein, for the sum of 1 16, 868. 72, damages and 
costs; that said judgment is still in full force 
and wholly unpaid and unsatisfied; that there 
is now duo thereon from said defendant, ^e 
1 432] Milwaukee and Northern Railway Company, 
to said plaintiff, the said sum of $16,8^.72, 
with interest at tne rate of 7 per cent per annum 
from the 80th day of November, 1875, amount- 
ing at this date to the sum of $28,410.40; and 
that said judgment was rendered upon certain 
promissory notes given bv said Company to the 
plaintiff upon the sale of an engine furnished 
xor its railroad on the 6th day of Septemba, 
1873; that an aliai eztcution was duly issued 
out of and under the seal of this court to the 
Marshal of the Eastern District of Wisconsin 
upon said judgment on the 7th day of July. 
1879, and while the same was in the hands of 
the said marshal, and whoUy unsatisfied, and 
before the return day thereof, to wit, on the 7th 
day of July. 1870, this action was commenced, 
by due service of the garnishee affidavit and 
summons herein, upon the said defendant and 
upon the garnishees named in the title of this 
cause. 

" Second. That the Wisconsin Central Rail- 
load Company was, at said last named date, 
and for manv years prior thereto had been, and 
at all times hereinafter mentioned was, a cor- 

S oration created by and under the laws of the 
tate of Wisconsin, and owned and operated a 
railroad from Menasha, in the State oi Wiscon- 
sin, to Ashland, on Lake Superior, in said 
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State; that the defendant, the Milwaukee and 
Northern Railway Company, was during said 
times a corporation created bv and under the 
laws of the State of Wisconsin, and owned a 
certain main line of railway extending from the 
City of Milwaukee, in the State of Wisconsin, 
to the Citv of Green Bay, in said State, and a 
^ur line irom Hilbert Junction, on said main 
line, to Menasha aforesaid; that the said Wia- 
consin Central RaUroad Company, on the first 
day of July, 1871, mortgaged its line of rail- 
way aforesaid to secure certain bonds therein 
mentioned, which mortgage was in the usual 
form of railway mortgages, and authorized the 
trustees, upon default, to take possession of 
said railway, and that at all times hereinafter 
mentioned the defendants, John A. Stewart 
and Edwin H. Abbot, were the trustees under 
said mortgage. 

'* Third. That the Milwaukee and Northern 
Railway Companv, prior to the times herein- 
after mentioned, bad duly mortgaged its said 
line of railway to secure its bonds, m the usual 
form of railwav mortgages, with authority [433] 
upon the part of the trustees in said mortgage 
named to take possession of said railwav upon 
default in the payment of the principal or in- 
terest of the bonds thereby secured, and that at 
the times hereinafter mentioned Jesse Hoy land 
A. Warren Greenleaf were the trustees in said 
mortgage named, a copy of which mortgage la 
hereto annexed, marked ' Exhibit A.' 

" Fourth. That on the 9th day of November 
1878, the Milwaukee and Northern Railway 
Company leased to Uie Wisconsin Central Rail- 
road Company its line of railway and appur- 
tenances, motive power and rolling stock, rail- 
road materials, and supplies of every descrip- 
tion, for the term of 900 years from and after 
November 80, 1878, a copy of which lease is 
hereto annexed, marked ' Exhibit B; ' that by 
supplemental agreements to said lease, of whicn 
'Exhibits C. and D,' hereto annexed, are 
copies, Jesse Hoyt was substituted as trustee 
in place of the Wisconsin Marine and Fire In- 
surance Company Bank, and that said lease 
was, on or about January 8, 187& by said Mil- 
wai^cee and Northern Railway Company, as- 
signed to Jesse Hoyt and A. Warren Green- 
leaf, trustees, under said mortgage, of which the 
Wisconsin Central Railway Company had 
notice, copies of which assignment and noiice 
are hereto annexed, marked 'Exhibits E and F;' 
that the Wisconsin Central Railway Comixiny 
entered into possession of said road under said 
lease and conthiued therein untQ the garnishees 
herein, Stewart and Abbot, took possession of 
said railway in January, 1879, and said com- 
pany paid rent under said lease. 

"Fifth. That at the times herein mentioned 
Jesse Hoyt was the president of the Milwaukee 
and Northern Railway Company, and Angus 
Smith was the vice liresident thereof. 

"Sixth. That on the 9th day of January, 
1875. a foreclosure of the mor^ge made by 
the Milwaukee and Northern Railway Com- 
pany was commenced in this court by Jesse 
Hoyt, surviving trustee, against the IkGlwaukee 
ana Northern Railway Company and the Wis- 
consin Central Railroad Company, defendants, 
but that no receiver was appointed therein until 
the 28th day of April, 1879; on which day the l'^^^] 
said court, by consent of the parties to said suit, 

121 U. S. 



188a. 



MiLWAITKEB AHD K. R Co. T. BrOOKS LoCOMOTITE TfOVKM, 



480-44ft 



made an order aDnuIling such lease and appoint- 
ing James 0. Spencer receiver, who qualified 
as such receiver on the 5th day of May, 1879, a 
copv of which order is hereto annexea, marked 
'Eznibit G;' and that said trustees had never 
taken possession of said railroad and property 
under said mortgapre, nor claimed so to do, until 
the appointment of said receiver. 

"Seventh. That on the 12th day of October, 
1876, one James Ludington revered a judg- 
ment at law, in the Circuit Court of the State 
of Wisconsin for the County of Milwaukee, 
against the Milwaukee and Northern Railway 
Company, and on the 15th day of November, 

1875, caused an execution to be issued thereon, 
which was relumed nuUa bona on the 18th day 
of January, 1876, which Judgment was renderea 
upon default and without any appearance of 
the defendant therein, and the process com- 
mencing said action was served only upon Gi^do 
Pflster, a director of said Company^ and upon 
no other officer or person. 

"Eighth. That on the 17th day of November, 

1876, the said James Ludington filed a bill in 
eouity in said Circuit Court for the County of 
Milwaukee founded upon his said judgment at 
law, and on the 27th day of Dec^lir, 1875, 
obtained a decree therein, directing the sale 
of the railroad of the Milwaukee ana Northern 
Railway Company thereunder; that on the 4th 
day of March. 1876, under said decree, the 
sheriff of the County of Milwaukee sold said 
railroad to Guido Pnster, and on the 29th day 
of March, 1876, executed a deed thereof to him, 
but did not make a report of the sale to the court 
until January 80, 1880, and said sale was con- 
firmed by the court on the 9th day of February, 
1880, and that the sheriffs deed to Guido Pfister 
was recorded in the office of the register of 
deeds of the County of Milwaukee on the 26th 
day of February, 1880, but said Pflster never 
took or claimed possession under said deed. 

"Ninth. On the 4th day of January, 1879, 
the defendants John A. Stewart and Edwin 
H. Abbot, as trustees under the mortgage of 
the Wisconsin Central Railroad Company, said 
company having theretofore made default un- 
der said mortgage, and then being so in de- 
fault, duly took possession of said Wisconshi 
Central railroad under the said mortgage, and 
also took possession of the Milwaukee and 
Northern litflway, and thereupon notified the 
Milwaukee and Northern Railway Company 
r4asi '^^ ^^^^ ^^T^f trustee of the mortgage otsaid 
L«oo J Company, and trustee under its said lease to 
the Wisconsin Central Railroad Company, and 
as assignee of said lease, of the taking oi such 
possession of the Milwaukee and Nonhem rail- 
way, and notifying that they declined to assume, 
afflrnoL or in any way ratify the lease thereof to 
the Wisconsin Central Railroad Company, and 
notifying that unless said parties notified 
should otherwise elect they would continue 
to operate said Milwaukee and Northern rail- 
way temporarily an<1 for such compensation 
as that service might fairly be worth, and 
requesting a personal interview to ascertain 
their wishes and with a view to a more per- 
manent arrangement, and offering to sub- 
mit to the parties in interest any proposition 
which could be Jointly recommended with ref- 
erence to the future possession of said railway, 
of which notice 'Exhibit H,' hereto annexed, 
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is a copy; that the said Milwaukee and North- 
em Railway Company, or Jesse Hoyt as presi- 
dent or as trustee, or as assignee of said lease, 
did not, nor did either of tbem, in any way ob- 
ject to the possession of said railroad by said 
Stewart and Abbot, or give any attention to 
said notice until the commencement of negoti- 
ations in March, 1879; but said Stewart and 
Abbot continued to use and operate the ]^Iil- 
waukee and Northern railway without further 
arran^ment or agreement, and without any 
objection b^ any (3 the parties to this proceed- 
ing, and with the acquiescence of the Wiscon- 
sin Central Railroad Company, but without 
any assignment of tiie lease, until the first day 
of May, 1879, and until the lease from the re* 
ceiver as hereinafter found; and said Milwaukee 
and Northern Railway Company and said Jesse 
Hoyt, shortly before the first day oi May, 1879, 
in the presence and with the concurrence of all 
others interested, includiing the Wisconsin Cen- 
tral Railroad Company, had negotiations with , ^^^f. | 
them which culminated in an arrangement by I ^*'^ i 
which a receiver of the Milwaukee and North- 
em railway was appointed in the foreclosure 
suit, as hereinbefore found; that said Stewart 
and Abbot then entered into a lease with said 
receiver of said Milwaukee and Northem rail- 
way for a certain term commencing on the first 
day of May, 1879; that on or about the 28d day 
of July, 1879, after the service of the gamishea 
affidavit and summons herein, it was arranged 
and agreed between said Stewart and Abbot, trus- . 
tees, on the one part, and Jesse Hoyt, as tmstee 
and a8signee,upon the other part, that the sum of 
$28,258.44 was the amount properly payable by 
the said Stewart and Abbot as trustees to the 
party lawfully entitled to receive the same out 
of tne moneys received by said trustees from 
the operation of the Milwaukee and Northem 
railway from January 8, 1879, to May 1, 1879, 
and for the use thereof, which amount was & 
less sum than would have been coming bv the 
terms of the lease to the Wisconsin Central rail- 
road; and that thereupon said Stewart and Ab- 
bot paid to said Jesse Hovt, as such trustee and 
assignee, the said sum ox money upon receiv- 
ing a bond of indemnity executed by Ephraim 
Mariner, Guido Pfister, and An^ Smith, in- 
demnifjring them against this suit by reason of 
such payment, copies of which agreement of 
accounting and bond of indemnity are hereto 
annexed, marked 'Exhibits I and J.' 

"Tenth. That on the 8th day of March, 1880, 
an order was made in the foreclosure suit of the 
mortgage of the Milwaukee and Northern Rail- 
way Company for the sale of said railroad^ 
which sale took place on the 5th day of June, 
1880, and was sold to Ephraim Mariner and 
Guido Pfister as trustees for the holders of the 
bonds under said mortgage; that on the 9th day 
of June the report of said sale was filed, and 
was confirmed by the court, and that thereafter, 
on the third day of July, 1^0, the final report 
of the receiver was filed, asking for a discharge, 
and said report was confirmed on the 5th day 
of July, 1880. 

"Eleventh. That from January 8, 1879, to 
May 1, 1879, the said Stewart and Abbot were 
notinpossession of or operating said Milwaukee 
and Northern railway under any lease whatever 
between them and James C. Spencer as receiver ^ . „« . 
'*f the Milwaukee and Northern railway, as i *** • I 
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•claimed in tbe aDswer of tbe princinal def eDdant 
herein.Dor was the indebtedness of said garnisb- 
•ecs for tbe use and occupation of said raibroad 
during said period owing by tbem to said James 
-C. Spencer, receiver. 

"Oonelumoni (tf Law, 

"Tbe contention in tbis Cflfle being as to wbo 
was entitled to tbe sum of $38,258.44, agreed 
upon ns the fair compensation for ^e use of 
the Milwaukee and Northern railway from 
January 8 to May 1, 1879, we find: 

"First. That it did not belong to and cannot 
be rightfully claimed by the receiver appointed 
in the foreclosure suit of the mortgage on tbe 
Milwaukee and Northern railway, for the rea- 
son that be was not qualified as receirer until a 
subsequent date, and bad never reduced the 
property to possession, and was only receiver 
of the mortgaged property. 

"Second. That siud fund did not belong 
to the Wisconsin Central Railroad Company, 
because such occupation and operation of the 
road by Stewart and Abbot, trustees, were 
with its acquiescence, and it is upon record 
in tbis cause as denying CI indebtedness to tbe 
principal defendant herein, and makes no claim 
to said fund. 

"Third. Thai taid fund did not belong to 
Jesse Hoyt as trustee under said mortgage, be- 
cause said trustee bad not taken possession of 
said railroad, and was not entitled to tbe in- 
come thereof; that it did not belong to said 
Jesse Hoyt as trustee under said lease, or as as- 
signee of said lease, because the occupation and 
operation of said road by Stewart and Abbot, 
trustees, was not under said lease, but in de- 
fiance thereof and in opposition thereto. 

"Fourth. That said sum was, at the time of 
the garnishee proceedings herein, the proper^ 
of the Milwaukee and Northern Kail way Com- 
pany, and was liable to be taken and attached 
for the debts due by said Company; that tbe 

ElaintifF, by virtue of tbe garnishee proceedings 
erein upon Stewart ana Abbot, trustees, ac- 
auired a lawful claim and lien upon said fund to 
le extent of tbe plaintiff's judgment and debt 
agahsst saidCompany ,and that at tbe time of said 
garnishment tbe said John A. Stewart and Ed- 
win H. Abbot bad in their bands belonging to 
tbe defendant, the Milwaukee and Northern 
Railway Company, abd were indebted to and 
owed Bsdd Company for tbe use and occu- 
pation by said Stewart and Abbot of the rail- 
way of said Company from January 8 to May 
1, 1879, tbe sum of $28,258.44; and that tbe 

Slaintiff is entiUed to judgment against said 
tewart and Abbot for tbe sai.i amount due 
upon its judffment;to wit, thesum of $28,410. 40; 
that as to the garnishees, the Wisconsin Cen- 
tral Railroad Company and Charles L. Colby, 
tbis action should be dismissed. 

"Let judgment be entered herein in favor 
of tbe plaintiff against John A. Stewart and 
Edwin H. Abbot for tbe sum of $28,410.40, 
with costs to be taxed. 
"Dated May 21, 1888. 

"John M. Harlan, Circuit Justice, 
"Chas. E. Dteh, Dist, Judge.** 

Judgment having been entered for tbe plain- 
tiff below, separate writs of error have been 
prosecuted by the Milwaukee and Northern 
Railway Company and by Stewart and Abbot 
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Tbe main contest in the case Is between the 

Elaintiff and Jesse Hojrt If the fand in the 
ands of the eamisbees, Stewart and Abbot, 
belonflps to the Milwaukee and Northern Rail- 
way Company, the plaintiff is entitled to sub- 
ject it to the payment of his judgment; other- 
wise not. Hoyf 8 claim is that Stewart and 
Abbot, as trustees of tbe Wisconsin Central 
Railroad Company, were in po»ession of tbe 
Milwaukee and Northern railway imder a lease 
of that road to tbe Wisconsin Central Railroad 
Company, and are indebted to him, as trustee 
under that lease and as assignee of the lease, 
for tbe rent accruing under it, represented by 
tbe fund in their bands. Tbe lease was exe- 
cuted on November 8, 1878, and was for tbe 
term of 909 years from that date. It stipulated 
that tbe Wisconsin Central Railroad Company, 
the lessee, should pay as rent a certain propor- 
tion of the gsoss earnings received from tbe de- 
mised road, installments of which were to lie 
paid monthly to such trustee as should be. from ^ 4S9] 
time to time, jointly selected by tbe partic**. 
" upon tbe trust to keep the same until the next 
installment of interest is due upon tbe bond^ 
issued by the first party under tneir first mort- 
gage, and then to apply tbe same, or so much 
thereof as shall be necessary, to tbe payment 
of said interest, when and as payable, and if 
any surplus remain after payment of said in- 
terest to pay the same to the first party, iu 
successors and assigns, unless said surplus, or 
some part thereof, is due to the second party 
for advances, as Is hereinafter provided, made 
to or for the benefit of the first party to pay 
said interest, and if said surplus, or any part 
thereof, is so due, then to said second party, 
as hereinafter provided, so much as is doe for 
said advances and interest." 

The Wisconsin Marine and Ffare Insurance 
Company Ba^ak was appointed trustee under 
the lease. By a supplemental agreement, made 
Jime 1, 1875, between tbe parties, tbe lea<(e 
was modified so that the rent reserved for the 
three years from June 1, 1875, should be 40 per 
cent of tbe gross earnings received from the 
demised premises, and after that, so much a^ 
was necessary to pay the interest coupons of 
tbe DlDlwaukee and Northern Railway Com- 
pany, not to exceed 40 per cent of tbe gross 
earnings. Under that modified lease, Jesse 
Hoyt was appohited temporaiy trustee, in place 
of tbe Wisconshi Marine and Fire Insurance 
Company Bank, for the period of twelve 
montbs, which appointment was continued by 
a further agreement made October 10, 1876. 

On January 7, 1878, tbe Milwaukee and 
Northern Railway Company made a written 
assignment to Jesse Hoyt and A. Warren Qreen- 
leaf . trustees of the mortgage dven to secure 
its bonds, of tbe lease of tbeMilwaukee and 
Northern railway to tbe Wisconsin Central 
Railroad Company, and of all tbe covenants 
therein contained, and of all moneys due or to 
grow due thereon, upon tbe same trusts, bow- 
ever, as were expressed in tbe trust deed exe- 
cuted by tbe Milwaukee and Northern Railway 
Company to Hoyt and Greenleaf as security for 
the first mortgage bonds of said Company. On 
the following day a written notice, signed by 
Hoyt and Greenleaf. was served upon the Wis- t^AK\ 
cousin Central Railroad Company of the fad ••••"' 
of such assignment, and directing that company 
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io pay the rent to Jesse Hoyt as theretofore, 
** such assigDment beinff intended merely as 
further security for said bonds, and not to dis- 
turb the relations of the parties to such lease 
and modifications.** In the meantime, as ap- 
pears by the sixth finding of facts, Jesse Hoyt, 
as suTYiving trustee undfsr the mortgage made 
by the Milwaukee and Northern Railway Com- 
pany, had coDunenced proceedings to foreclose 
tiie mortgagee, the Wisconsin Central Railroad 
Company being a defendant thereto, which pro- 
ceedings were pending when the garnishees, 
Stewart and Abbot, as trustees under the mort- 
gage of the Wisconsin Central Railroad Com- 
pany, entered into possession of the property 
of that company, and als6 took possession of 
and operatea the Milwaukee and Northern 
railroad, under the drcomstances stated in the 
ninth finding of facts. 

It is now contended, in opposition to the third 
conclusion of law drawn by the circuit court, 
that upon thefacts found the garnishees, Stewart 
and Abbot, took possession of the Milwaukee 
and Northern railway under the lease of that 
road to the Wisconsin Central Railroad Com- 
pany, and became bound thereby to pay rent 
ttierefor to Hoyt, as trustee under said lease, 
or as assignee of said lease. Hoyt is not a party 
to this proceeding, but It is competent for 
Stewart and Abbot, as nu*nishees, to represent 
his rights in their own defense; for, if m law 
they are liable to Hoyt, they are not liable to 
the present defendant in error; and in protect- 
ing their own interests it is proper for tiiem to 
assert the right of Hoyt if they are in law liable 
lohim. 

There are, howeyer, two answers to the claim 
put forward on behalf of Hoyt If the rent of 
tiie Milwaukee and Northern railway is payable 
to him, either as trustee under the lease or as 
assignee of the lease, it is not due to him in his 
own right, but merely for the purposes and up- 
on the trusts expressed either in the lease or in 
the assignment Those purposes and trusts 
were to apply the rents to be received by him 
lo the payment of the interest coupons as they 
became oue upon the mortga^ fx>nds of the 
Milwaukee ana Northern ludlway Company 
secured by the mort^ee to him; but it nowhere 
r^2 1 Appears in the recora tnat there are any coupons 
*" ''in arrears to which this rent could be applied; 
and in that eyent the rent is payable to the Mil- 
waukee and Northern Railway Company as 
lessor beneficially int'^rested. It in fact appears 
by the tenth finding that pending this suit, and 
before its trial, the Milwaukee and Northern 
railway was sold under the proceedings to fore- 
close the mortgage of which Hoyt was the sur- 
viving trustee, to trastees for the holders of the 
bonds under that mortgage, which sale has been 
duly confirmed by the court It does not, there- 
fore, appear but that at the time of the trial of 
this case all the bonds, virith the interest thereon, 
of the Milwaiikee and Northern Railway Com- 
pany secured by the mortgage of which Hoyt 
was' trustee, baa been fully paid and satisfied. 
If so, Hoyt had no further interest under the 
lease, either as trustee or assignee, which en- 
titles him to receive the fund in the hands of 
the garnishees for any purpose. 

In the second place, however, it does not follow 
as a conclusion of law, from the ninth finding 
of facts taken in connection with the other facts 
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found, that Stewart and Abbot entered into 
possession of the railroad of the Milwaukee 
and Northern Railway Company under a lease 
of that road to the Wisconsin Coitral Railroad 
Company, and thereby became bound to pay 
the rent reserved therein. They were not as 
signees of the term of the Wisconsin Central 
Riailroad Company under that lease. They 
were trustees of the mortgage giyen by the 
Wisconsin Central Railroad Company to them 
to secure its bonds, and entered into possession 
of its raUroad by a title antedating the lease to 
it by the Milwaukee and Northern Railway 
Company. They were not, therefore, bound 
by the terms of that lease, and were under no 
obligations to undertake its burdens. They 
were not bound to take possession of the Mil- 
waukee and Northern railway; they did so 
merely as a matter of convenience to the parties 
interested in that road, and for their benefit. 
On doing so they gave explicit notice of the 
character of their possession. Thai notice, 
dated January 11, 1879, was addressed to Jesse 
Hoyt as president of the Milwaukee and North- 
em Railway Company, and survivine trustee 
under its first mortgage and bonds, and trustee 
under the lease of its railroad to the Wisconsin 
Central Railroad Company, and assignee of 
said lease. In it they say: 

"We beg to inform you that on the third day 
of January current we, trustees under and by 
virtue of the provisions of the first mortgage 
of the Wisconsin Central Railroad Company, 
entered upon and took possession of the prop- 
erty covered by that mortgage, and are now 
operating the Wisconsin Centnd railroad. 

" We find that the said company was opera^ 
ing the Milwaukee and Northern railway un- 
der a lease. We are not sufficiently informed 
upon the subject to warrant us in assuming any 
obligation under that lease. We therefore notify 
you that we decline to assume, affirm, or in any 
wa^ ratify that lease. We wish, however, not 
to mterfcre in any way with the welfare of 
that railway, and, unless you otherwise elect, 
will continue for the present to operate the same 
temporarily for sach compensation as that 
service may be fairly worth, and, as far as is 
necessary, bat not in excess of its earnings, to 
repair the same as the Wisconsin Central Rail- 
road Company was doing, and also to permit 
the business of the Wisconsin Central Railroad 
Company to be done as heretofore oyer that 
railway. We suggest that you arrange for an 
early personal interview with us, at which you 
win make known to ua your wishes, and con- 
fer with a view to a more permanent arrange- 
ment. 

*'We are ready to submit to the parties in 
interest any proposition which younelf and we 
are jointly able to recommend. 

To this notice no answer appears to have been 
made, and Hoyf s silence under the circum- 
stances may fairly be taken to be an acquies- 
cence in the arrangement proposed by Stewart 
and Abbot The proceedings on the part of 
Hoyt, as trustee under his mortgage, to fore- 
close that mortgage, were then pending, and 
the Wisconsin Central Railroad Company was 
a party to that suit If Hoyt was not willinc; 
to accede to the terms proposed by Stewart and 
Abbot in that notice, in respect to the nature of 
their occupation and operation of the Mil 
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waukee and Northern railway, it was open to 
him to apply for the appointment of a receiver, 
as he subsequently did on May 6, 1879, or 
otherwise to take possession of the Milwaiikee 
and Northern railway as trustee under the 
mortgage. The legitimate inference from his 
conduct is that which was drawn by the court 
below, which held, as matter of law deduced 
from the facts found, that the garnishees were 
not in possessionof the Milwaukee and Northern 
railway under Uie terms of the lease to the 
Wisconsin Central Railroad Company, and for 
the value of its use and occupation were not 
bound to account to Hoyt. There was neither 
privity of contract nor privity of estate between 
Hoyt and them. Their obligation to pay for 
that use and occupation was to the Company 
that owned the road. 

It is argued by the attorney for the plaintiiBT 
in error that there is another alternative by 
which it may be shown that the garnishees do 
not owe this fund to the Milwaukee and North- 
em Railway Company; that is, that Stewart 
and Abbot entered into possession of the Mfl- 
waukee and Northern railway as subtenants 
thereof under the Wisconsin Central Railroad 
Company, the lessee, and are bound to pay rent 
as such to Uie latter company. But, as we have 
already seen, Stewart and Abbot entered into 
possession of the propertvof the Wisconsin Cen- 
tral Railroad Company itself adverselv to it, as 
trustees under its mortgage, by a title ante- 
cedent to the date of the Tease. Stewart and 
Abbot in no sense ooold be considered as ac- 
countable to the Wisconsin Central Railroad 
Company as tenants. 

We find no error in ihe Judgment of (he Oir- 
cuit dourt, and it is therrfore termed. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Oourt, U. B. 



HATTIB B. STANLEY, Exrx. etc., Plff. 

in Err., 

BOARD OP SUPERVISORS OP THE 
COUNTY OP ALBANY. 

(Bee 8. 0. Reporter's ed. 68&-66&) 

State taeeaHon of national bank tharee — uni^ 
formittf — valuation aipar — dieeriminationr-' 
action cf aeeeeeing offloere. Judicial and not 
open to eoUateral attaek^-remediee^HMOiion ai 
law to recover eaoeeee of taoDee paidr-'Temedy in 
equity — fraetice — trial bu cawrt^^fndinge 
upon gucetioneqffact, condnuive—exclueionof 
efoidence, 

L Overvaluation of property is not a ground of 
aolion at law for the ezoeas of taxes paid beyond 
what should have been levied upon a just valua- 
tion. It is only where the asaeannent is wholly 
void, or void with respect to separable portions of 
the property, the amount collected on which is as- 
certainable, or where the assessment has been set 
aside as invalid, that an action at law lies for the 
tazeepaid, or for a portion thereof. 

t. The action of assessinff ofBoeis being judicial in 
eharaotcr, their iudinnents in cases within their ju- 
rinllotlon are not open to collateral attack. If not 
ooneoted by some mode pointed out by statute 
they are conclusive, whatever errors may have 
beeo co mmi tted in thA assessment. 

a. Where an overvahuKtion of property has arisen 
from the adoption of a rule of appraisement which 
conflicts with a constitutional or statutory dlrec- 
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tion, and operates unequally, not merely on a singlo 
individual but on a laive class, a party anrievcd 
may resort to a court of equity to restrain the ez- 
acnon of the excess, upon payment or tender of 
what is admitted to be due. 

4. Under the Act providing for state taxation of 
the shares of national banks there ssust be a uni* 
form rule of appraisement of such shares and other 
monejred capital similarly employed, and the %me 
percentage must be charged on the values deter- 
mined. 

ft. The uniform assessment of the shares of na- 
tional and state banks at their par value, although 
the actual value dilfers widely, cannot be consid- 
ered as discriminating against either* both being 
placed on the same footing. 

6. Where a case is tried oy the court without a 
jury, its findings upon questions of fact are con- 
clusive in this court. Only rulings upoD matters 
of law, when properly presented in a bill of excep- 
tions, can be considered here m addition to the 
question, where the findings are special, whether 
tne facts found are sulBcient to sustam the judg- 
ment rendered. 

7. In the case presented the exclusion of evidence 
as to an alleged defect in the assessment roll is held 
to have been proper under a certain stipulation of 
thepardes. 

[No. 222.] 
Argued March 16.16. 1887. Decided May t, 1887. 

rr ERROR to the Circuit Court of the United 
States for the Northern District of New- 
York. Reported below, 21 Bktchf. 249. Af- 
f/rmed. 

The history and facts of the case appear in 
the opinion of the court. 

Mr, Matthew Hale, for plaintiff In error: 

The systematic and intentional valuation of 
other moneyed capital by the taxing offlcera 
below its value, while the shares in question are 
assessed at their full value, or at a greater rate» 
is a violation of the Act of Congress which pre- 
scribes the rule by which they shall be taxed 
by slate authority. 

PdUm V. Nat, Bank, 101 TJ. 8. 148 (25: 901); 
Cumminge v. Nat. Bank, Id. 163 (25: 908). 

There can be no question that the stock In 
other banks, state ana national, may be consid- 
ered as " other moneyed capital" in inquiring 
whether the taxation of the shares of this banlE 
was in violation of section 6219. The rishts of 
the assignors of the plaintiff were none the less 
violateaby an assessment at a greater rate than 
shares in other national banks, than by such 
assessment at a greater rate than the shares of 
state banks, or of any other moneved capital 
Under the restriction In section 5219, the state 
authorities have no ri^t to discriminate against 
any national bank. The restriction appliea to 
each and every bank. The only question is 
whether cither a material part oi other mon- 
eyed capital in the assessment district escapes 
taxation, or is assessed at a substantially lowei 
rate than the shares of the bank under consid- 
eration. 

B&yer t Boyer, 118 U. 8. 689 (28: 1089). 

Meeere, Simoii W. Roaendale and 
Wheeler H. Peekliam» for defendant in 
error: 

The plaintiff cannot recover because the tax 
was not void, but voidable only, upon proof of 
the indebtedness of the shareholder, and of his 
demand to reduce his assessm^mt, and in a di- 
rect proceeding for that purpose. 

Supertieore v. Stanley, 105 U. 8. 805 (26: 
1044). 

Tha aoessor had lurisdiction to assess the 
shares of the plaintiffs assignors as of some 
value. Having jurisdiction to assess, then their 
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Judgment as to what amount will be proper is 
a ludicial Judgment made upon a subject over 
wnidi they h£i lurisdictlon, and though they 
may have ened in the determination as to 
value, such error does not oust them of Juris- 
diction, and so does not render the assessment 
Toid. 

WiUiarM v. Wea/Der, 75 N. Y. 80, and cases 
there dted; 8. 0. 100 U. 8. 547 (25: 708). 

To recover back the money the assessment 
must be void, like a void Judgment, a nullity; 
then the assessment may be recovered back. 

Brueeher v. JP&rt OhtiUr, 101 N. T. 240,244. 

** There is no case in which it has been deter- 
mined Uiat one part of the same tax, whether 
on real or on personal estate, laid for a lawful 

Surpose, may be hdd lesal, and another portion 
legal and invalid, so that the latter can be re- 
covered back in an action of assumpsit" 

Lincoln v. WoreesUr, 8 Cush. 55, 68. 

An assessment or tax which is not wholly 
void, void in the sense that a Judgment ren- 
dered by a court upon a subject matter over 
which it has no Jurisdiction is void, cannot be 
overhauled in a collateral action to recover 
back money paid under it to the county or 
town otherwise entitled to receive it 

Sioift V. Poughke^psie, 87 N. T. 511: Bank of 
Commonmalthv, The Mayor, 48 N. Y. 184; A 
B. Co, V. Superviwn. 48 N. T. 98; P^9er v. 
TJie Mayw, 70 N. Y. 497; Brueeher v. Port 
Chester, 101 N. T. 240; WUkeiY, The Mayor, 79 
N. Y. 521. 

Mr, Juetiee Field delivered the opinion of 
[542] the court: 

The Act of Ck)ngre8s, in providing for taxa- 
tion of the ^ares of national banks, oy author- 
i^ of the State in which such institutions are 
situated, imposes two restrictions upon the ex- 
ercise of the power; namely, that tne taxation 
shall not be at a greater rate than upon other 
moneyed capital m the hands of individual citi- 
zens of such State, and that the shares of any 
national bank owned by nonresidents of the 
State shall be taxed in the city or town where 
it is located. R. S. sec 5219. 

In People v. Weaver, 100 U. 8 589 [25:705], 
this court held, with reference to taxation Uius 
authorized, that the prohibition against dis- 
crimination has reference to the enure process 
of assessment, and includes the valuation of the 
shares as well as the rate of percentage charged, 
and, therefore, that a Statute of New York 
which established a mode of assessment by 
which such shares were valued higher in pro- 
portion to their real value than other moneyed 
capital in the hands of individuals, was in con- 
flict with the prohibition, although no greater 
percentage was levied on such valuation. If 
this were not so, a rule of appraisement applied 
to shares of national banks, diHerent from one 
applied to other moneyed capital, miehtlead to 
such varied valuations as to materi^ly affect 
the amount of taxes levied, although the same 
percentage should be charged on the valuations. 
There must be a uniform rule of appraise- 
ment of value, and the same percentage charged 
on the values determined, to meet the requue- 
ments of the statute. 

This action is founded upon an alleged disre- 
gard of this requirement l^ the assessing olQ- 
oers of the County of Albany, New York. 
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The plaintiff, Edward N. Stanley, Is a citizen 
of lUinois. and claiming to be assignee of cer- 
tain shareholders of the National Albany Ex- 
change Bank, located at Albany in New York, 
sues to recover the amount of certain taxes al- 
leged to have hetm ille^Uy collected from 
them upon their shares in that bank during [549] 
the years from 1874 to 1879, both inclusive, 
and paid into the treasury of the County of 
Albanv. The original complaint c(mtadned 
several counts, all of which, except the fourth, 
were substantially the same, except as to the 
names of the stockholders and the amounts as- 
sessed and collected. They alleged the assess- 
ment by the board of assessors of the City of 
Albany of the shares held by the assignors of 
the plaintiff, acting under color of an Act of 
the liCffislature of New York, passed April 1^3, 
1866, being chapter 761 of the hiws of that 
year, at $100 a share, being the par value 
thereof, after deducting therefrom such simi 
as was in the same proportion to such par value 
as was the assessed value of the real estate of 
the banking institution to the whole amount of 
its capital stock, and the collection of the 
amount levied, and its pavment into the treas- 
ury of the County of Albany. They also al- 
leged, upon information and belief, Uiat chap- 
ter 761 of the laws of 1866, was hi conflict with 
the laws of the United States, and especially 
with the provision that taxation by state au- 
thority of shares of stock in banking associa- 
tions shall not be at a greater rate than is assessed 
upon other money ^ capital io the hands oi 
individual citizens of such State, for the reason, 
among others, that the said Act of New York 
did not permit debts of the owners of the bank 
stock to be deducted from the value thereof in 
its assessment, ^though such deduction of the 
debts of the owner was at the time, and is still, 
permitted and required by the laws of New 
York to be made from the value of every other 
kind of personal property, and moneyed capital 
other than bank stock. In assessing the same 
for the purpose of taxation. 

They also alleged, upon information and be- 
lief, that the assessment of the shares of stock 
of the said banking association by the board of 
assessors was at a greater rate than their assess- 
ment upon shares of stock of banks or^nized 
under Uie laws of New York and located in the 
same ward of the city, and was at a greater rate 
than was assessed upon other moneyed capital 
in the hands of individual citizens of the State. 
For these reasons the plaintiff alleged that the 
assessment of the shares of stock, and the levv 
of the tax thereunder, were illegal and void, 
and that the money received therefor was wrong- 
fully collected and paid into the county treas- 
ury, and belong or right to the shareholders, 
and not to UieCounti!^. 

The fourth count differed from the others 
in averring that the assignor of the plaintiff 
named in this count, Chauncey P. Williams, 
had presented to the board of assessors an affi- 
davit statins that the value of his personal 
estate, including his bank stock, after deduct- 
ing his Just debts and property invested in the 
stock of corporations or associations liable to 
be taxed therefor, and his investments in the 
obligations of the United States, did not excof* 
op^ dollar, and requested the board of assoi 
ors to reduce his assessment to that amount, hr»^ 
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that the board bad refused to make sucb reduc- 
tion; and tbat tbereupon said Williams applied 
to tbc Supreme Court of the State for a writ of 
mandamus to compel tbe assessors to make the 
reduction; tbat tbe supreme court denied the 
application on the ground that the Act of the 
Lei^islature did not permit such reduction, but 
required the assessment of tbe bank stock at its 
full value; that the Court of Appeals of the 
State, on appeal, affirmed the decision and ]udg> 
ment of tbe supreme court; tbat tbe Supreme 
Court of theUnited States reversed the judgment 
of tbe court of appeals, and held tbat tbe statute, 
chapter 761 of the laws of tbe State of 1866, in 
that it did not permit a reduction for indebted- 
ness from the assessment of bank stock, which 
by the laws of tbe State was required to be made 
from tbe assessment of every other kind of per- 
sonal estate and moneyed capital, was in con- 
flict with the laws of the United States. 

Tbe answer of tbe defendant consisted in a 
specific denial of the several allegations of tbe 
complaint, with an averment tbat the assess- 
ments were duly and regularly made by aboard 
of assessors having jurisdiction of the matter. 
In a supplementary answer the defendant also 
set up that the assignment of the amoimts in 
suit to the plaintiff was improperly and coUu- 
sively made for the purpose of giving the court 
jurisdiction. 

Tbe action was twice tried, at both times by 
the court without tbe intervention of a Juiy, by 
- - consent of parties. 
1 545 J On the first trial, which took place in Octo- 
ber, 1880, the plaintiff recovered the whole 
amount upon the first ground stated, that tbe 
Act of New York, chapter 761 of the Laws of 
1866. was in conflict with the Act of Congress, 
in not permitting in the assessment of tbe value 
of tbe stock of tbe bank a reduction for the 
debts of the holder. The second ground of ob- 
jection to tbe validity of the assessment, that it 
was at a greater rate than was assessed on other 
moneyed capital In tbe hands of hidividual citi- 
zens, was not considered. The case was then 
brouj^bt to this court for review. After full 
consideration, we held substantially this: tbat 
tbe Statute of New York was in conflict with 
the Act of Conmss, so far as it did not permit 
a stockholder of a national bank to deduct the 
amount of bis just debts from tbe assessed 
value of his stock, while by the laws of the State 
the owner of all other persona] taxable property 
was allowed to deduct sucb debts from its value; 
but tbat neither the statute nor tbe assessment 
under it was for tbat reason void. If the stock- 
holder bad no debts to deduct, the mode of as- 
sessment adopted was not invalid as to him; he 
could not complain of it, nor recover tbe taxes 
paid pursuant to it. If he bad debts, the as- 
sessment without a deduction for them in the 
estimate of tbe taxable value of tbe stock 
was only voidable. Tbe assessing officers, in 
makin.^ tbe assessment, were acting within their 
aulbontv until duly notified of the debts which 
were to be deducted. In such case, therefore, 
tbe duty devolved upon tbe stockholder to show 
to the assessing ofiacers what bis debts were, 
and to take such steps as were required by law 
to obtain a correction of the over assessment. 
We therefore decided that for the taxes col- 
lected upon the assessment alleged in tbe fourth 
count the plaintiff was entitied to Judgment; 
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this court having held, in People v. Weaver, thai 
assessment invdid, for the reason that the a§> 
sessora had not allowed any deduction for the 
debts of the stockholder. 100 U. S. 589 [eupra];, 
but that for the taxes collected upon the assess- 
ments alleged in the other counts, no recovery 
could be had; tbe stockholders there mentioned 
not having produced any evidence that they bad 
presented to the assessors an affidavit of tbe 
amount which they would be entitled to deduct 
from the assessment of their shares, if tbe same 
rule had been applied to the assessment of bank 
shares which was applied to the assessment of 
other personal property, or any evidence tbat ^-^ 
they owed anything wnatever to be deducted, ^^^^J 
or that thej had taken any steps under tbe laws 
of New York to correct tbe over assessment 
complained of. The judgment of tiie circuit 
court was accordingly reversed, and Judgment 
ordered for the plaintiff upon the fourth count, 
and for the defendants on the other counts. 
8nperf)i9on y. Stanley, 105 U. 8. 806, 816 [26: 
1044,1051]. 

Subsequentiy, upon the attention of the court 
being called to the fact that there was evidence 
in tbe case upon the allegation that the assess- 
ment of the shares of stock in the national 
banking association was at a greater rate tiian 
was as^ssed upon shares of stock in banks or- 
ganized under the laws of New York, and lo- 
cated in tbe same city, and at a greater rate than 
was assessed upon other moneyed capital in tbe 
hands of individual citizens of the State, upon 
which the court below did not pass, the Judg- 
ment was so far modified as to permit that 
court, in its discretion, to hear evidence on 
tbat point, and, if necessary, to allow an 
amendment of tbe pleadings to present it prop- 
erly. 

When the case was remanded, on application 
to the drcuit court, all the counts except th» 
fourth were amended. The substance of the 
amendments consisted in all<mtioiis that the 
assessors, by a rule prescribea by themselTes, 
assessed the shares of tbe National Albany Ex- 
change Bank at such greater rate; tbat the rule 
adopted was to assess all shares of stock instate 
and national banks in the City of Albany at par, 
without regard to their actual or market valne, 
making tbe requisite deduction for real estate 
owned by tbe banks; that this rule necessarily 
resulted in imposing upon tbe shares of ih» 
National Albany Exchange Bank a greater rate 
of taxation than was assessed upon other 
moneyed capital jKenerally; that there were in 
the sixth ward of the dty, at the time of tbe 
assessments, several banu, state and national; 
and that the actual ^nXxif' of the stock of the 
banks varied, that of the shares o^ stock in tbe 
National Albany Exchange Bank being con- .k... 
siderably less than that of the stock of moat of ^^ ' 
the other busks in tbe city. 

Several of tbe counts weve afterwards aban- 
doned, those remain^ applying only to tbe 
taxes of the years 187C 1874, and 187%. The 
case came on for a second trial in March, 1888, 
and, after bearing the proofs, the court filed its 
findings of fact on tbe issues presented bv the 
pleadings, and gave Judffment for the plaintiff 
on the fourth count, ana for the def enoanta oa 
the other counts. To review tUs Judgment the 
case is brouii^t to this court on a writ of error. 

Several of the assignments of error pwaen ted 
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for our consideration are to ruling of the court 
below upon the eYidence before it; to its find- 
iDg of particular facts; and to its refusal to find 
other facts. Such rulings are not open to re- 
Yiew here; they can be considered only by the 
court below. Where a case is tried by the 
court without a jury, its findings upon ques- 
tions of fact are conclusive here; it matters not 
how convincing the argument that upon the 
evidence the findings should have been differ- 
ent Thus, the principal finding of the coiu-t 
is, " That the plaintiff has failed to establish 
the allegations in said coinplaint that the sev- 
eral assessments herein referred to were at a 
greater rate than was assessed upon other 
moneyed capital in the hands of individual cit- 
izens of this State." And the first assi^ment 
of error is that the court erred in decidmgthat 
the plaintiff failed to establish the allegations 
mentioned, and the greater part of the oral ar- 
gument 01 the plaintiff's counsel and of his 
printed brief was devoted to the maintenance 
of this proposition; which is nothing more than 
that the court below found against me evidence 
— a Question not open to review or considera- 
tion in this court. Only rulings upon matters 
of law, when properly present^ in a bill of ex- 
ceptions, can be considered here, in addition to 
the Ojuestion, when the findings are special, 
whetner the facts foimd are aufficient to sus- 
tain the Judnnent rendered. This limitation 
upon our rcnsory power on a writ of error in 
such cases is by express statutory enactment. 
Act of March 8, 1865, 18 Stat at L. chap. 86, 
§ 4; R. S. § 700. 

The same answer will apply to the exceptions 
taken to the refusal of the court to make cer- 
tain additional findings. If error was thus com- 
mitted, it was in not giving sufiQcient weight to 
the evidence offeree^— a matter determinable 
onlv in the court below. 

To recover in this case the plaintiff was re- 
quired to Drove, under the decision when the 
case was first here, that '*the assessors habit- 
uallv and intentionally, or by some rule pre- 
scribed by themselves, or by some one whom 
they were bound to obey, assessed the shares of 
the national banks higher, in proportion to their 
actual value, than ottier moneyed capital gen- 
erally." 

The court below specially found the negative 
of this: that the assessors did not, at any of the 
times in question, habitually or intentionally, 
or by any rule prescribed by themselves, or by 
anyone whom they were bound to obey, thus 
assess the shares oi national banks. 

The counsel for the plaintiff insists, however, 
notwithstanding this finding, that the inference 
of such habitual assessment at a higher rate fol- 
lows from the findings that within the City of 
Albany there were nine banks, and that the 
actual value of the shares in all of them except 
one exceeded their par value, varying in that 
respect from 10 to 70 per cent premium, and 
yet the value of all was assessed at par. The 
actual value of shares of the National Albany 
Exchange Bank was 86 per cent above par, and 
the actual value of the shares of some of the 
other banks was above and some below that 
figure. The court found that the method pur- 
sued by the assessors was generally satisfactory 
to the owners of national bank stock in the City 
of Albany, with the exception of a few stock- 
ist U. 8. 



holders in the National Albany Exchange Bank, 
and that such method was pursued by the as- 
sessors with no purpose or intention of unduly 
assessing shares of national banks, but simply 
because it was thought by them to be the most 
satisfactory one to the owners of such property, 
and the liest in itself. A different method 
might have led to perplexing difficult, owing 
to the great fluctuations to which shares in 
banking institutions are subject, their value de- 
pending very much on the skill and wisdom of 
the managers of those institutions. Intelligent 
men constantly differ in their estimate 6f the 
value of such property, and the stock market 
shows almost daily changes. Presumptively, 
the nominal value is the true value, any mcrease 
from profits ^ine, in the natural course of 
things, in dividenos to the stockholders. This 
method, applied to all banks, national and state, 
comes as near as practicable, considering the 
nature of the property, to securing, as between 
them, uniformity and equality of taxation; it 
cannot be considered as discriminating agaiust 
either. Both are placed on the same footing. 
In Mercantile Nat, Bank v. Mayor etc. of City 
of New Tork, recently decided, this court saict: 
" The main purpose of Congress in fixing limits 
to state taxation on investments in the shares of 
national banks was to render it impossible for 
the State, in levying such a tax, to create and 
foster an unequsl and imf rlendly competition by 
favoring individuals or institutions carrying on 
a similar business and operations and invest- 
ments of a like character. The language of the 
Act of Congress is to be read in the ught of this 
policy." 121 U. S. 188 [ants, 895]. 

The method pursued could in no respect be 
considered as adopted in hostility to the na- 
tional banks. It must sometimes place the esti- 
mated value of their shares below Uieir real 
value; but such a result is not one of which the 
holders of national bank shares can complain. 
It must sometimes lead also to overvaluation of 
the shares; but, if so, no ground is thereby 
furnished for the recovery oi the taxes'collected 
thereon. It is only where the assessment is 
wholly void, or void with respect to separable 
portions of the property, the amount collected 
on which is ascertsunable, or where the assess- 
ment has been set aside as invalid, that an ac- 
tion at law will lie for the taxes paid, or for a 
portion thereof. Overvaluation of property is 
not a ground of action at law for the excess of 
taxes paid beyond what should have been levied 
upon a just valuation. The courts cannot, in 
such cases, take upon themselves the functions 
of a revising or equalizing board. Newman v. 
Supervison, 45 Nt Y. 675-687 ; Nat, Bank of 
Cli^smung v. Elmira, 58 N. Y. 49-62; Bruecher 
v. Port Chester, 101 N. Y 240-244; Lincoln v. 
Worcester, 8 Cush. 55-68 ; Eicks v. Worcester, 
180 Mass. 478 ; Balfour y. P&rOand, 28 Fed. 
Rep. 788. 

In nearly all the States, probably in all of 
them, provision is made by law for the correc- 
tion of errors and irregularities of assessors hi 
the assessment of property for the purposes of 
taxation. This is generally througn boards of 
revision or equalization, as they are often 
termed, with sometimes a right ox appeal from 
their decision to the courts of law. They are 
established to carry into effect the general rule 
of equality and uniformity of taxa&n required 
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Iiy ooDflUtutional or statutoir proTisions. Ab- 
iolute eqa«lity uid uniformity are seldom, ii 
ever, attaiDable. The diversity of human judg- 
ments, and the uncertainty attendinj^ all human 
evidence, preclude the possibility of this attain- 
ment. Intelligent men differ as to the value of 
even the most common objects before them — 
of animals, houses, and lands in constant use. 
The most that can be expected from wise legis- 
lation is an approximation to this desirable end; 
and the requirement of equality and uniformity 
found in the Constitutions of some States u 
complied with when designed and manifest de- 
partures from the rule arc avoided. 

To these boards of revision, by whatever 
name they may be called, the citizen must ap- 
ply for relief against exces^ve and irreffular 
taxation, where the assessing officers had Turis- 
diction to assess the property. Their action is 
judicial in its character. Tiiey pass judgment 
on the value of the property upon personal ex- 
amination' and evidence respecting it. Their 
action being Judicial, their judgments in cases 
within theS jurisdiction are not open to col- 
lateral attack. If not corrected by some of the 
modes pointed out by statute, they are conclu- 
sive, whatever errors may have been committed 
in the assessment. As said in one of the cases 
cited, the money collected on such assessment 
cannot be recovered back in an action at law, 
any more than money collected on an errone- 
ous judgment of a court of competent jurisdic- 
tion before it is reversed. 

When the overvaluation of property has 
arisen from the adoption of a rule of appraise- 
ment which conflicts with a constitutional or 
(551] statutory direction, and operates unequally, not 
merely on a single individual but on a large 
class of individuals or corporations, a party ag- 
grieved may resort to a court of equity to re- 
strain the exaction of the excess, upon payment 
or tender of what is admitted to be due. This 
was the course pursued and approved in Oum- 
mingi v. National Bank, 101 U. S. 158 [25: 
DOUj. In that case it appeared that the officers 
of Lucas County, Ohio, charged with the valua- 
tion of property for the purposes of taxation, 
adopted a settled rule or system, by which real 
estate was estimated at one third of its true 
value, ordinary personal property about the 
same, and moneyed capital at three fifths of its 
true value. The state board of equalization of 
bank shares increased the valuation of them to 
their full value. Upon a bill brought by the 
Merchants National Bank of Toledo against 
the treasurer of the cotmty, in which the bank 
was established, to enjoin him from collecting 
ta:ses assessed on the shares of the stockholders, 
payment of which was demanded of the bank 
under the law, it was held that the rule or prin- 
ciple of unequal valuation of tiie different 
classes of property for taxation adopted by the 
board of assessment was in conflict with the 
Coustitution of Ohio, which declares that 
"laws shall be passed taxing by a uniform rule 
all moneys, credits, investments in bonds, 
stocks, joint'Stock companies, or otherwise, 
and, also, all the real and personal property ac- 
cording to its true value in money," ana worked 
manifest injustice to the owners of shares in 
nnlional banks ; and that the bank was, there- 
fore, entitled to the injunction against the col- 
lection of the illegal excess, npon payment of 
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the amount of the tax which was eqtial to that 
assessed on other proper^. That dedaion was 
rendered upon a duregEffd l^ the — Aagf"g 
officers of a rule prescriSed bv tne Ccnstitutioii 
of the State; but the same prtnciple must apply 
when their action in assessing the shares of 
national banks Is in disregard of the Act of 
Congress. The plaintiff below did not think 
proper to resort to this method of obtaining re- 
lief, which would have given him all he was 
entitied to. If in fact his shares were assessed 
at a greater rate than was assessed on other 
moneyed capital, because of their iUegal over- 
valuation. 

It only remains to notice the exceptions taken [5531 
to the exclusion of the testimony offered, that 
the hiw of New York required an oath or oertifl- 
cate to be annexed to the assessment roll aab- 
stantially different from the oath actually an- 
nexed, and the claim that the plaintiff has a 
ri^ht to recover the taxes assessed in 1878 and 
collected in 1874. The exclusion of the testi- 
mony as to the alleged defect in the assessment 
roll was correct under the stipulation of the 
pNEurties, that the plaintiff would not claim a 
rifi^ht to prove any failure of the assessors to 
taKe the proper oath. A defect in the form of 
the oath annexed, if there be one, could have 
no bearing upon the question at issue. The 
claim for the taxes assessed in 1878 is open to 
similiar objections to those presented against 
the claim for the taxes of the other years. If 
the assignors of the plaintiff had any just 
grounds of complaint to the assessment as ex- 
cessive they should have pursued the coursa 
provided by statute for its oonection, or re- 
sorted to equity to enjoin the collection of the 
illegal excess, upon payment or tender of the 
amount due upon what they conceded to tie a 
just valuation. 

ItfcUowM that the Judgment of the court betam 
muit be (^fflrmed; and (tiseo ordered. 
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Patente— construction cf, a$to eombinaiien. 

The lanjruaM of the speoiflcation In letters pa- 
tent No. IS7IHB, for an Improvement in steam hell 
rlnsera, limits the first olaim to a oombinatlon in 
whioh toe piston and piston rod are detached from 
each other. 

[No. 284.] 
Argued April 19, 1887. Decided Maig t, 1887. 

APPEAL from the Circuit Court of the United 
Statte for the Northern District of New 
York. Opinion below published, 18 Fed. Rep. 
602. Affirmed, 

The history and facts of the case appear in 
the opinion of the court. 
Mr, Jamea A« Allen* for appellants. 
Mr, Qeorfl^ Payaon* for appellee. 

Mr. JuiUee Matthews delivered the opin- 
ion of the court: 

The appellants, who were complainants he. 
low, filed their bill in equity August 7, 1882 
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tbo defendant, torestnda the alleeedln- 
igemant of letters paleat No. 1^7988, 
nted to ttae Bufftlo Dental Hannfacturing 
CompanTjjta assignee of Qwrge B. Snow, on 
1 JuMll,l872,foranew and useful Improvement 
Id Steam bdlringeis; the Buffalo Dental Manu- 
hcturinc Company being a Joint stock ossocia- 
tioa under the lawe of the State of New York, 
of wbldi the appellants neie the sole afflccrei, 
directors, iharebolden, associates, and persona 
in Intwert. Tbespedflcations, with drawings 
aonezed, of this patent an as follows: 

" Speoflcatlon deacriblns certain improTo- 
monts in Steam Bell-Rlnglne Appantua, in- 
vented by Oeorge B. Snow, ol Buffalo, in tho 
County of Erie, State of New York. 

"Tlus invention relates to the oonstructkai of 
a steam bell ringer in such a manner as to pre- 
vent any apparent leakage, either of water or 
steam, witnoilt resorting to the use of stuffing 
boxes; and also to cause the admission and 
release of the steam directly by the motion of 
tlie iiistOD, and without the use of any Inter- 
mediate puts between the pialon and vsives. 

"deferring to the annexed drawing, Figun 
1 is Bu elevation or the device as applied to the 
bell of a locomotive. Fig. 2 is a vertical aeo- 
tiuQ of the steam cylinder oit the plane a d, on 
an cnliu-ged scale. 

"A is a single acting Ete>im CTllnder, con- 
nected to the crank B on thii bell yoke by the 
Blotted rod C. This rod sh./uld be ot such a 
U'i<};ih that the piston G will i>e forced to (he 
Ijoiiom of the cylinder sstheifank B passes its 
lower center, the slot through -vlticb the crank 
|ijn possesbeinglong enough t«.' allow the crank 
to pass il£ upper center freely, notwithstanding 
the disproporllon between the throw of the 
<;mnk B and the len^h of stroke of the pieion 
rodD. TbepiatonQiBdisconnectedfromiterod 
D, lo prcvcut any lateral strain being commu- 
nicntcd toil, thereby decre&Bing to some extent 
the wear of the piston In the cylinder. The pis- 
ton should be considerably longer thanitslength 
of stroke. The piston rod D passes through 
a sleeve in the cylinder cover I, which should 
be lon^ enough to steady it and act as a guide, 
and is limited in its upward motion by the col- 
Itkr d, E is a conical exhaust valve, seating 
upward against the bottom of the piston G. F 
is the steam valve, also conical, and sealing up- 
ward, contciningwitbtn itself the tail of the ex- 
haust valve E, such an nmount of motion be- 
ing permitted between the two that the steam 
valve F will be raised (oitssealand the exhaust 
valve E be opened as the piston approaches the 
upperendof itastroke. Exhaust passages M m 
are formed in the piston G, which eommuui- 
calc with the holeam' in the side of the cylinder 
by means of annular grooves turned in Qte side 
of the piston, the openings m' being ot such a 
number and so dispt^ed as to insure a constant 
communication wiUi tlie passage M. The thim- 
ble U forms an annular space around the cyl- 
inder, from which the steam escapes through 
.1 n jf ,jjg piston is closely fitted. 



the annular grooves In the side of the piston, 
and passed at once through the exhaust pns- 
suges m', thus preventing any leakage around 
the piston rod D. It isadvisabletouse a pack- 
ing of a single ring at the lower port of the 
IBl U. S. U. S- Book 30. 
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tci^ of the rinr, until It Is brought tc 

the bottom of ttw pyllnder by the return iwbg [eso] 




"The bell being set in motion, the crank B 
drives the piston to the bottom of the cylinder, 
closing the exhaust valve and forcing open tha 
steam valve, admitting steam to the cylinder 
from the space 8. As the piston Is driven up- 
ward the exhaust valve Is carried with it, and 
as the piston approaches the end of Its stroke 
the steam valve la also raised to Its seat, after 
which the exhaust valve Is open'-d. As the 

firessure is relieved the exhaust valve drops, 
eaving the passage M entirely clear during Uie 
return stroke, which is made by the momentum 
of the bell on its return. 

"The airangemeut of valves shown Is notes- 
sential, as the exhaust valve mav be placed In 
a cavity In the body of the cylinder opening 
into the exhaust passage, and both tnc steam 
and exhaust valves be closed by the direct im- 

Culseot the steam, the openings m' being made 
>w enough In the cylinder to allow the piston 
to pass them at tbc upper end of the stroke; or, 
by using a piston in the form of an Inverted 
cup, the steam and exhaust may be worked 
through openings in the side of the piston and 
cylinder, (be expansion of the steam doing the 
work. The disadvantage of the first of these 
plans Is that the valves are closed so violently 
that they soon wear ont; of the second, the dit- 
fieultv of getting rid of water of condensation. 

"Having thus fully described my device, I 
claim as my invention: 

"1. The combination ol the cjlind^ A. pis- 
ton Q, piston rod D, slotted rod C, and crank 
B. wbcn consLructedandoperatedsubstantially 
an described. 

"3. The combination of the valves E and F, 
both seating upward, with the piston O and 

" —.ra', for the purpose of admitting 
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iUmh to anct «f haiutine tt from under the pis- 
ton G, substaoUall; as described." 

The lofriiigmeDt alleged Is of the fltst cinim 
only, and codbIbU In the use bj the defendant 
below of steam bell ringera coDslructed and 
operated in conformity to the drawiaee and 

r:iflcatlons of leltera patent granted August 
1ST4, No. 164SM, to Cbarlei H. Hudson, 
for a ti«w and useful improvement In steam belt- 
rinf^Dg apparatus. TheBpecifltMtioDsand iUus- 
tnUive dnwlngs of that patent an as followa: 



the City and Cous^ of Dubagae, Iowa, bave 
InTflBted a new and useful unprorement in 
Steam Bell-RIngiaK Apparatus, of wbicb the 
tollowlns la a sMcIflcaaoD : 

"This InTenticoi relate! to ste*m«nfinea, de- 
lOM 
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dgned for ringing bells on locomotivei and in 
otaer places; and consists Id the construction 
and atrangemeat of parts, as hereinafter de- 
scribed, and spedQcally Indicated la the clahn. 

"In the accompanylDg drawings, Figure 1 
represents a vertical section of Fig. 2 on the line 
X x; and Pig. 3 Is a horizontal section taken on 
the line y y. Fig. 1. 

"Similar letters of reference indicate corre- 
sponding ports. 

" This oell-ringlng engine may be worlted 
with either sienm or air. 

"A la the cylinder; B, the pistoo. C Is tbe 
piston rod. D is the valve ring. E Is a rod 
which is hinged to the piston rod at the point 
F. This rod E slides in the tube G, wliich is 
attached to the bell crank. This connection is 
such that the lower end of the lube O will tie 
at the shoulder H when the bell crank is at tbt 
lowest point, and the piston at Ihc bottom ol 
Oke stroke. The movement of the tulx upon 
the rod E will allow the t>ell to be turned over 
and tbe bell crank to go to its highest [>olni 
freely, while the piston is at ibe lowest poto' 

"lis the eihauHtport; J, the inlet port. " 
valve ring D is so arranged, in regard to uie 
ports, that the movement of the piston to the 
lowest point moves the valve ring down, and 
closes the exhaust and opens the inlet port 
When tbe piston moves to the other end of the 
stroke tbe ring b moved in the other dln-ciioa, 
and the inletis closed and the exhaust is opened. 
E is the inlet passage. L is the exhaust pas- 
sage, tn is a small opeuing into the exbausi 
pass^, to allow any steam which may pass 
the p&Ion to escape. OOareportsorpassagei 
in the loner head of the double piston, to per- 
mit the steam (or air, If used) to act against the 
lower head of the cylinder. 

" When the bell Is In motion, the bell crank 
will press the Cube down on the rod and force 
the piston to the bottom of the stroke, and 
thereby close the exhaust and open tbe inlet 
port. When the crank has paased the center 
of the stroke, tbe steam admitted by the move- 
ment of the valve rinc' presses the piston up and 
throws uptbebell. The tube connection allows 
the bell crank to move frcelv upward after tbe 
piston has reached the end of the stroke, cut off 
the steam, and open the eihsnst port. The re- 
turn swing of tbe bell is followed by the same 
action of tbe parts. 

" N Is a small, set screw in tbe tube O, the 
end of which enters a groove, or acts agsinsts 
fiat ride of the rod E, to prevent the piston tt<1 
from turning. Any other suitable device may 
be adopted for the purpose. 

"I do not claim, broadly, the combination of 
a valve ring with a piston and cylinder (or cup 
ting off admission and escape of steam alter- 
nately; bnt, 

"Having thus described mv invention, I clalB 
as new and desire to secure ny letters patent: 

"In combination with the vertical cylinder A, 
having inlet and exhaust ports E J and I L m, 
tbedouble piston Bhavingopenings or passues 
O in its lower head, and the vtdve ring 1), 
arran ged below the upper bead thereof ,aa sbowa 
and described, to operate as specified. " 

Tbe question of infringement tunis Qpoa Iha 

construction to be given to tbe Hist claim <rf tbs 

patent sned on, to delennine wbldi it la necH- 

■uy to consider tbe stale of the ait at the tina 
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of iu dale. This is shown bv a prior patent 
tallied to Snow. No.11807. duted Julj 11, 1864, 
■nd ^vhich had expired before the graatlng of 
the patent ened on. 

The Bpedflcatlona and accompanying draw- 
ings of that patent am aa follow*: 

" To wkm A may eoiuem : 

" Be it known that I, G. B. Snow, of Buffalo, 
Id the County of Erie and State of New fork, 
hare invented a oew end nseful method of em- 
pinying steam to ring the bells of locomottTea, 
and other bells; and I do hereby declare that 
the foUowlng is a full, clear, and exact descrip- 
iSaa of the same, reference being had to the ac- 
companying drawinea forming patt of this 
•pectfication, in which 

"Fig. 1 is a longitudinal vertical aection of 
llie apparatus I employ applied to a bell. 

" ^g. 3 ta a plan of tbe same. 

" Similar letlers of reference indicate con»- 
■ponding parts in both Figs. 

" Hy Invention relates to tbe application of 
■tesm power to tbe rinein^ of the Dell, and It 
eonaists of anovel combmatiou and arrangement 
of a direct acting engine with the bell m sncb 
a maimer that the bell, being swuog by the en- 
gine In one direction, is allowed to swing In 
Qie opposite direction by its own gravity and 
momentum, and is caused thus continuously. 
automatically, to word with the same freedom 
(bntgrealerregularitv and consequent increased 
deBTDeas of note) aa is obtained by the ordinary 
manual process of ringing. 

"To enable others to make and use my In- 
vention I will proceed to describe its construc- 
tion and operation: 

"A in the drawing Is tbe bell, wblcli is sos- 
pended by a yoke, B, of the uaual kind, fnr- 
nlahed with a lever, 0, for tlie purpoae of ring- 
ing it. D Is tbe steam cylinder, wMch Isplaced 
' a anitable position for Its piston E to connect 



motive engine would require to be of a diam- 
«ler about one and a quarter (1^^ Inchea, and of 
alengthaboiitfourandahalf (4})inches. Tbe 
piston rod F works through a stuffing box at 
one end of tbe cylinder, which Is cloa^, and it 
carries across hend, 0, which works on a fixed 

ride rod, H. The other end of tbe cylinder 
open to the atmosphere. At tbe closed end 
of the cylinder there i« a valve box or steam 
chest, K, which receives a steam pipe, e, from 
tbe boiler, and has a steam port, a, leading to 
the cylinder and an exhnust port, b. leading to 
the atmosphere. The slide valve I, which tbla 
Tklve box contains has a rod, «, passing through 
a stuiflDg box and fOmished with two tappets, 
d d', between which It is embraced by a fork on 
the croes head Q. These tappets are adjusted 
■o that tbe fork shall comein contact with them 
to open or doae tbe steam port at tbe proper 
time, and Ibua regulate the movement of the 
piston. The cross bead is connected with tlM 
fever C of the bell yoke B by a chain, J. 
" Pig. 1 of the drawing represents the Steam 
port a open, and the sieam acting on the pisti 



tbe tappet (f and being about to move the valve 
to close tbe steam port and open the exhaust 
port, Aa Boon aa the steam is shut off and the 
181 U. S. 



momentum of tbe bell is spent, the latter will 
swing Itack, drawing with It the piston, until 
the croBS head strikes tbe tappet d and moves 
the valve far enough to open the steam port and 
close the exhaust port, when the motion of the 
bell will be again reversed. 




"The motion which la thus riven to the bell 
Is precisely similar to that produced in ringing 
by hand, and could not be produced by the di- 
rect application of steam power to swing It ia 
iMthiurections, which must produce too positive 
a motion end could not allow it to swiug with 
Uie same freedom as when the power Is only 
applied in one direction and the bell is allowed 
to return under the luBuence of gravitation 

' 'I do not claim of Itself, aa new, ringing bells 
by the application of steam power, as such, iu 
a positive manner, by rigidly conoecting the 
engine with the bell In both directions of ihe 
swing of the latter, has before been done; nor 
do I claim the several devices herein named in- 
dividually as new; but X do claim as new and 
useful, and deeire to secure bv letters patent, 
the manner herein described oi ringing toe bell 
by the application of steam power aud the grav- 
id and momentum of the bell combined by 
means of the direct acting engine attached by 
chain, or other equivalent mechanical device, 
to tbe bell, and arranged, combined, and ope- 
rating wflh tiia bell as spedfled, and so that tbe 
bell Is swtmg fai me direction by the engine and 
tbenlet loose or free to swing back In the oppo- 
site direction by its own gravi^ and momen- 
tum,to produce the ring or sound, and the steam 
alternately admitted to and exhausted from 
the engine by the action of the engine and 
movement of the bell combined, substantially 
as specified, and whereby the same freedom in 
Ota swing of the bell to produce a Ions and 
clear sound, as Is produced by tbe ordinary 
manual pron^ess, but with greater regularity ana 
consequent Increased clearness of note, is aulo- 
maticalty obtained, as herein set forth." 

On final bearing in the circuit court, tbe bfll 
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was dismlMed for the reaaoDs stated by the dr- 
imit ludge In Ida opinioD, as follows: 

"AlU^n^ the complainants' patent of June 
11, 1878, aaggesta the principle and the most 
▼aluaUe pttrta of the combination found in the 
defendanra tieam bell ringer, the plain and ex- 
plicit luiffoage of the speciflcation requires a 
conatmcSon at the first claim which will en- 
able Uie defendant to escape liability as an in- 
fdnser. The fliat daim must be limited to a 
combination in which the piston and piston 
rod are detached from each other. 

*'The patentee doubtless considered that the 
detachment of the piston and piston rod would 
assist materiaUy in effecting one of the two ex- 
pressed objects of his Invention; viz., the pre- 
rention of leakage of steam. To prevent the 
escape of steam around the piston rod, he pro- 
posed to confine the steam behind the piston in- 
stead of introducing it into the cylinder in front 
of the piston, as was done in his earlier inven- 
tion. Accordingly, he located the steam pas- 
sages behind the piston, and adopted a tightly 
fl^ng piston; and, in order that the jSston 
might remain tight, he adopted a detached pis- 
ton rod to relieve the piston f n)m lateral strain. 
The specification states that 'The piston is dis- 
connected from its rod to prevent any lateral 
strain being communicatea to it, thereby de- 
creasing, to some extent, the wear of the piston 
in the cylinder;' and further, 'If the piston is 
closelv fitted it will wear along time with very 
little leakapre, and what there may be will be 
caught in the annular grooves in the side of the 
piston and passed at once through the ejdiaust 
passages, thus preventing any leakage through 
the piston rod . ' The drawings show a detached 
piston rod. and all the co-operative devices aro 
conformed and adjusted to a detached rod, such 
as the long sleeve In the cylinder, to guide it, 
and the collar on the end of the rod to limit its 
movements. 

'* It is impossible to ignore the particular 
construction of these two parts, which is thus 
pointed out as material. As the defendant's 
bell ringer does not contain such a piston or 

Eiston rod, infrinirement is not shown. The 
ill is therefore dismissed." 18 Fed. Rep. 602. 
On this appeal, it is argued, on behalf of the 
appellants, that this construction of their pa- 
tent is too narrow: and it is now contended that 
the detachment of the piston and piston rod is 
not an essential part of the description and 
daim of the invention patented. Wc cannot, 
however, but agree with the circuit judee, that 
the language of the specification Ifmito the first 
daim to a combination in which the piston and 
piston rod are detached from each other. In 
describing his invention in the introductory 
part of the spedfication, the patentee manifest- 
ly divides it into two parts; the first relates **to 
the construction of a steam bdl ringer in such 
r6301 * nianner as to prevent any apparent leakage, 
*• ' either of water or steam, vdthout resorting to 
the use of stuffing boxes;** the second, "to cause 
the admission and rdease of the steam directly 
by the mqtion of the piston, and without the 
use of any intermediate parts between the pis- 
ton and valves.'* The first claim covers the 
first part of this invention by "the combination 
of the cylinder A, piston O, piston rod D, slot- 
ted rod C, and crank B, when constructed and 
operated substantiallv as described." The sec- 
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ond claim — ^which we need not farther consider 
here, because not involved in the case— coven 
the second part of the invention. 

In the d^cripdon of the device, with refer- 
ence to the drawings, the spedfication says: 
"The piston G is disconnectea from its rod D, 
to prevent any lateral strain bdng communi- 
cated to it, thereby decreasing to some extent 
the wear of the piston in the cylinder." 

It is not admissible to adopt the arffomeot 
made on behalf of the appdlants, that wis Ian* 
ffuafle is to be taken as amere recommendaticHi 
by the patentee of the manner in which he pre- 
fers to arrange these parts of his machine. 
There is notfadng in the context to indicate thai 
the patentee contemplated any alternative for 
the arrangement of the piston and piston rod. 
The arrangement of the valves, as shown in the 
drawings, ne declared not to be essential, and 
explained how they might be otherwise ad- 
justed, and the comparative advantage and dia- 
advantage of those plans; but no such langoaga 
is used m reference to the counection betweoi 
the piston and its rod. And when we compare 
the device as described in the specifications of 
the patent sued on with that of the patent of 
1854, in which it was necessary to use stufiing 
boxes, and consider that one of the express ob- 
jects expected to be accomplished by the im- 
provement contained in the patent of 1872 was 
to prevent leakage of water or steam without 
resort to stuffing boxes, the conclusion soemj 
unavoidable that the patentee intended the de- 
tachment of the piston from its i-od as an essen- 
tial part of the combination to be covered by 
the first claim. 

The decree of the Oireuii Court if thertfore 
(Hfflrmed. 
^Trueoopy. Test: 

James H. McKenney, Clerk, Sup. Oourt* IT. SL 



ANDREW N. BRAGG et al. Copartners, as 1478] 

A. K. Braoo & Company, Ai^pU., 
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ELEAZER T. FITCH bt al, Copacrtnera, as 

W. & E. T. PiTCIL 

(See 8. 0. Reporter's ed. 478-484.) 

PatenU--Uttere patent No, 47764— etaU qf the 
art-strict eonetntetion of claime — irtfring^^ 
ment, 

1. In view of the state of the art the claims of 
letters patent No. 47764, for an improvcmeot in harw 
ness hooks, or snaps— If they cover a patentable in- 
vention—must be restricted to the precise form aad 
arrangement described in the speciflcatlon. 

2. Said letters patent are not Infringed by the d^ 
vice of the defendants. 

[No. 122.] 
Argued Jan. 11, IS, 1887, Decided May Jf , 1887, 

APPEAL from theCircuit Court of the United 
States for the District of Connecticut 
Opinion below published. 16 Fed. Rep. 243. 
Bevereed, Remanded, 
The case is sufficientlj stated by the court 
Mr, William Ed^ar Simonds* for ap- 
pellants. 

Mmert, John K. Beach and John S. 
Beach» for appellees. 

Mr, Jv4tice Bradlej delivered the opinioo 
of the court: ... 

This is a suit on a patent granted to Charles **''' 
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B. Bristol, May 16, 1866, for an improyement 
in harness hooks or snaps; the complainants 
being assignees of the patent. These hooks 
are usually attached to the end of a strap or 
chain for the purpose of fastening it to a ring 
or staple, as in the case of a tie strap for fasten- 
ing a horse to a post The small hook by 
which a watch chain is fastened to the ring or 
stem of the watch is an example. It has a 
movable part called the tongue, which is con- 
nected to the shank of the hook by a pivot, and 
is kept in place against the end of the hook by 
the pressure of a spring acting between the 
shank and the tongue. The tongue may be 
pressed inward, so as to admit the ring or staple, 
and is thrust back to its place by the action of 
the spring. In some form or other the im- 
plement 1ms long been in use. The patent in 
question relates to the mode of arranging the 
n>ring in the tonfl:ue and of attaching both to 
the shank of the hook. The complamants* ex- 
pert savs: "The invention shown and de- 
scribed m the patent of Bristol is an improve- 
ment in that class of snap hooks in which the 
tongue is pivoted in arecess between two cheeks 
in the shimk. In this recess a coQ spring is 
arranged around the pivot so that the two ends 
of the spring bear, one upon the tongue and the 
other upon the body of the hook, tending to 

Srcss the tongue up'against the end of the hook, 
ut yet permit the tongue to be depressed to 
480] open the hook. In this class of bookis, prior to 
Bristol, the tongue was cast with a recess upon 
its under side to form two cheeks correspond- 
ing to the cheeks in the shank of the hook. 
The cheeks on the tongue were drilled corre- 
sponding to the hole tlvrou^h the che<^ in the 
shank, so that a rivet could oe inserted through 
the sides of the shank and both sides of the 
tongue to form the pivot on which the tongue 
would turn. The coil of the sprins was ar- 
ranged around the pivot, the two ends bearing, 
one upon the shank and one upon the hook, as 
before described." 

The principle of tldf arrangement was ex- 
hibited {n many different forms. Sometimes 
the spring merdy passed around the pivot with- 
out any coil; sometimes a straight spring was 
00 secured to the one part and maoe to press 
against the other as to effect the same object. 
One would hardly suppose that a patentable 
invention could liave been made in relation to 
this little device. But many patents have been, 
and probably more will be, granted. The 
Bristol patent, now sued on, is one of the latest 
in the series which has been brought to our at- 
tention. 

The particular contrivance which is claimed 
as an mvention in this patent may be de- 
scribed as follows: Instead of having a sepa- 
rate pivot, or pin, to pass through thedieeksor 
ears of the hook and tongue for the purpose of 
connecting them together and holding the coil 
of the spnng, a small projection or fulcrum, to 
answer the purpose of a pivot, is cast as a part 
of one of the cheeks of the hook, on its inner 
aide, and the cheeks (being made of malleable 
cast iron) are spread further apart, and the re- 
cess between them is thus wider than they are 
intended to be when the article is finished. 
The coil of the spring is placed on the project- 
ing fulcrum. Ilie tongue is made with a re- 
cess as usual, but one ude of this recess is left 
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open, the other side having the ordinary cheek 
perforated with a hole to admit the fulcrum 

givot. The tongue, thus constructed, i3 placed 
I the recess of the hook and slipped over the 
spring and pivot; and then by means of a vice or 
press, the outside cheeks of the hookaze squeezed 
together until the fulcrum pivot passes tnrougb [481 1 
the hole in the cheek of the tongue, and comes 
in contact with the opposite cheek of the hook. 
The patentee, after having described the con- 
struction of the several parts, explains the 
mode of putting them together as follows: 

"Having made the pans as before described, 
I place the spiral spring. Fig. 4, on the projec- 
tion or pin n. Fig. 2, and slip the tongue. Fig. 
8, onto the projection or fulcrum pin n, so that 
the spring. Fig. 4, will rest in and be inclosed 
by the recess r, with the two tangential parts A 
and • pointing toward the hook a. I then place 
the article in a proper vice or press and close up 
the cavity between e and d until the pin n 
comes in contact with the side or ear c, fig. 2, 
when the whole will appear as represented in 
Fig. 1 (except the strap A.), and will beread^ 
for use or sale." 

The claim of the patent is as follows; namely, 

'*What I claim as my invention and desire to 
secure by letters patent, is: 

* '1. The combmation of the tongue g, with 
the spiral spring. Fig. 4, when the spring 
works on the torsion ininciple and rests in a re- 
cess (as r), in the rear end of the tongue, sub- 
stantiallyas herein described. 

'*2. The combination of the fulcrum pin n 
with the tongue g, when the pin n is cast in 
one of the ears, and the recess or cavity is fitted 
to be dosed, substantially as hereiD described." 

Only the first claim is relied on in the pres- 
ent suit, as the defendants do not use the ful- 
crum pivot, cast with the cheek of the hook, 
but the ordinary pivot inserted in holes in both 
cheeks. 

The defense is threefold; namely, 1. Tliat 
the supposed invention was described in pre- 
vious patents; 2. That, in view of the state of 
the art, the device claimed as new was not a 
patentable invention; 8. That, upon a proper 
construction of the patent, the defendants do 
not infringe it 

Several prior patents were given in evidence 
which show, if not an entiie anticipation c^, at 
least a very near approach to, the Inveotion 
claimed. 

In 1852 a patent was iaroed to Palmer A 
Simmons for an improved hook for whiffle- 
trees, embodying the same principle as the snap (48B1 
hook, in which the recess of the toneue, enclos- 
ing the spiral spring, having predsSy the same 
object as the recess of the toneue ana spring in 
Bristol's and other snap hooks, had but one 
cheek, the other side of the recess being open 
until it was applied to the end of the whimecree 
supporting the hook, by which it was closed up 
when the parts were brought together. The 
connection of the two was made by a pivot pass- 
ing entirely through the cheek of tiie tongue 
and the cou spring enclosed therdn, and into 
the end of the whiifletree. This pivot had a 
broad head, which compressed the tongue and 
kept it in place, in the same manner as is done 
by the cheek of the hook in Bristol's snsr> 
hook. 

In 1859 one Daniel H. Hull patented a trmcu 
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fastener, which oontaiDed a similar 'device, so 
far as the arrangement of the tongue and spring 
are concerned. The tongue, called in the j^t- 
ent the latch, had a recess containing the spring 
which was open on the inside, opposite to a 
slight recess in the slotted fastener, which cor- 
responded to the hook in the snap hook. The 
pivot on which the tongue moved, and which 
passed through the spiral spring, was of the 
usual kind, fmd not cast as part of the fastener 
or of the latch. 

In January, 1864, a patent was granted to 
one 0. S. Aheel for an improvement in safety 
hooks, in which he dispensed with hoth the 
ears of the tongue by tne use of one or two 
straight springs, one end of which was inserted 
in a slight groove in the recess or chamber of 
the hook, and the other restine against the 
tongue either in a groove or against a projec- 
tion or shoulder. 

In December of the same year, a patent was 
granted to Oliver S. Judd for an improvement 
in snap hooks, in which the spring was ar- 
ranged in the recess of the tongue and operated 
exactly like the spring in Bristol's hook; the 
only difference between the two being, that in 
Judd's hook the pivot passed through both the 
hook and the tongue, and the latter bad two 
cheeks, one on each side of its recess. The ar- 
rangement of the spiral spring, with both tan- 
fcntial ends projecting forward towards the 
ook, was precisely like Bristol's. 

These prior patents exhibit every feature of 
the Bristol snap hook, described in the patent 
sued on, except the single one of the fulcrum 
pivot cast as pirt of the cheek of the hook, and 
not passing through holes in both ears. This 
fulcrum is the only novelty shown in the patent ; 
and this is not used by the defendanto. The 
snap hook made by them has the same pivot 
which is used in Judd's hook, inserted in the 
same way, and passing through both cheeks of 
the hook. The only particular in which it 
differs from Judd's is that the tongue has but 
one cheek, and only one end of the coiled spring 
project^ forward, towards the hook, resting 
against the tongue; whilst the other end pro- 
jects backward, and presses against the side 
of the recess in the tongue, which is curved 
around and prolonged sufficiently for thispur- 
pose. It differs in two respects from the Bris- 
tol snap hook; to wit, in not using the fixed ful- 
crum cast as part of the dieek, and in not hav- 
ing both tangential ends of the spring project- 
ing forward towards the hook, but having one 
of the ends projecting backwards and pressing, 
not against the tongue itself, but against the 
opponte side of its recess, prolonged sufficient- 
ly for the purpose. 

It is obvious from the foregoing review of 

Erior patente, that the invention of Bristol, if 
is snap hook contains a patentable invention, 
is but one in a series of improvements all hav- 
ing the some general object and purpose; and 
that in constrmne the claims of his patent they 
must be restricted to the precise form and ar- 
rangement of parts described in bis specifica- 
tion, and to the purpose indicated thei-ein. As 
we have seen, with one exception (the solid 
pivot), all the parts are old, and have been 
used in combination in other things of the same 
general character. The use of a recess in the 
(onc^ue with one of its ears or dieeks removed 
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was to adapt it to the new element referred to; 
namely, the solid pivot; and althongh the lint 
claim of the patent is for the tongue thus ccm- 
Btructed, in combination with the spiral spring 
as arranged in connection with it, yet tbia 
claim must be construed in reference to the 
purpose for which the tongue and spring, tint 
arranged, were intended; namely, for adjnstr 
ment upon the solid pivot Wimout this rela- 
tive purpose, the combination of the tongue 
and spring, by itself, would be antidpnted by r^g., 
the patent of Palmer and Simmons, and that ' 

of UulL If it has any novdty, it consists in 
its new application to the snap hook as devised 
by Bristol ; and this was a snap hook provided 
with the peculiar solid pivot, or fulcrum pin, 
which is the subject of his second claim, and 
to which, as we have seen, the fo/m and ar- 
rangement of the tongue and spring were spe- 
daliy adapted, and requisite to its benefidtl 
use. This necessary restriction of the fint 
claim renders it clear that it is not infringed by 
the defendants: for, as before stated, they do 
not use the solid pivot, but the old and long- 
used pin, passing through both ears or cheeki 
of the tongue and the hook. 

The defendants also use a different device 
from that described by Bristol, in the arrange- 
ment of the spiral spring, the two ends of 
which, instead of pointing towards the hook, 

Eoint in different directions one towards the 
ook and pressing against the body of it, and the 
other in the opposite direction, and pressing 
against the side of the recess in Uie tongue, 
which is prolonged and curved around for that 
purpose. 

On the whole view of the case, we are satis- 
fied that the defendants do not infringe the 
patent sued on when construed as it must be to 
give it any validity. 

ThedeasUmofthe Circuit Court mutt, thsre- 
for^, be reverted, and the eaee remanded, tcith in- 
etructions to diemise t/iebiU, 
True copy. Test: 

James H. McKenney, Clerk, Sup. Ooort, C7. 8. 



OEORGE W FROST et Ux.. Appte., 

V, 

MARTIN 8PITLBT. 

(Bee 8. a Reporter's ed. 662^668.) 

BiU to quiet title—poeeestion and legal title o$ 
requiHtet—Siatute qf NAraekor-^mle on ex< 
etUion of equitable tiUe^-paymtnt—juriedio 
UonofUis United8tate$ OowrU, 

1. Under the jurisdiction and practice Id equity. 
Independent of any statute, a bill to quiet title can* 
not be maintained without dear proof of both pos> 
senion and legal title in the complainant 

2. The Nebraska Statute dispenses with the r^ 
quislte of possession, but not with that of legal title 
in the complainant. 

8. In the case presented It is held that the com- 
plainant*s grantor acquired through a certain sale 
on execution merely the equitable Btle of the prem* 
isee in question, and that nis subsequent paynKnt 
of the amount due the holder of the tagaf title d^ 
not devest the latter of said title. 

4. Where a local statute gives the remedy by biC 
in equit/ to quiet title, witfiout requiring the oom> 
plainant first to obtain possession, suoi remedy 
may be administered in appropriate oases by tat 
courts of the United States. 

LNo. 285.] 

Arguod AprU 19, tO, 1887. Decided May f, 

1887. 

ill I. S. 
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APPEAL from the Orcuit Court of the United 
States for the District of Nebraska. Re- 
ported below, 6 McOrary, ^. Reversed, de- 
manded. 

Statement of the case by Mr, Jtuttee Qrmy t 

This case, so far as is material to the under- 
standing of the appeal, was a bill in equity by 
Martin Spitley, a citizen of Illinois, against 
George W. Frost and wife, citizens of Nebras- 
[553] ka, Thomas C. Durante s citizen of New York, 
and the Credit Mobilier of America, a corpor- 
ation of Pennsylvania, alleging that the plaint- 
iff was entitled to two lots of land in the City 
of Omaha, County of Douglass, and State of 
Nebraska, under a sale on execution against 
Frost to one John L Redick, and a conveyance 
from Redick to the plaintiff, and praying for 
a decree quieting the plaintiff's title and order- 
ing a conveyance to nim of the le^ estate. 
Frost and wife, by answer and cross bill, denied 
the validity of the sale on execution, and 
claimed the land as a homestead. After the 
completion of the pleadings between Spitley 
and Frost and wife the case was referred to a 
master, whose report was confirmed by the 
circuit courtj and a final decree was entered for 
Spitlev on his bill against Frost and wife, their 
cross bill was dismissed, and they appealed to 
this court. Durant and the Credit Mobilier 
were not served with process, the record did 
not show publication of the notice ordered to 
them upon either bill, they did not appear in 
the cause, no decree was rendered against them, 
nud tlicy were not made parties to the appeal 

The material facts, as appearing by the ad- 
missions in the pleadings, tne master's report, 
and the evidence taken in the case, were asfol- 
lows* 

Prior to 1866, the Credit Mobilier, in whose 
employ Frost was, purchased the land in ques- 
tion, took the title m the name of Durant, its 
president, and buUt a house upon it for the use 
of Frost and his family, under an agreement 
between the corporation and Frost, by which 
the title was to be conveyed to him upon a final 
flettlement between them. Frost and his family 
forthwith took possession of the land, and 
thenceforth occupied it as a homestead, and 
were in possession when this bill was filed. 

On November 11, 1870, Redick, who was an 
attorney, and Frost made and signed the fol- 
lowing agreement: *' In consideration of $2500 
as attorney's fees, I a^;ree with Hon. Q. W. 
Frost that I will bring smt and procure, through 
the courts or otherwise, to him a good title to 
the premises he, said Frost, now occupies as 
his residence in the City of Omaha; and m case 
S541 C?4 ^^y settlement or arrangement of the suit, 
then said Frost is to pay in proportion only; 
and in case said Frost fails to procure said title 
at all, then the said attorney is to have a mere 
nominal fee for his services, to wit, $100." 

Redick accordingly, on April 29, 1871, 
brought a suit in equity on behalf of Frost 
against the Credit Mobiher and Durant in the 
<X)urts of Nebraska, and in that suit, on March 
127, 1876, obtained a decree that upon Frost's 
paying the said defendants within thirty days 
1 he sum of $302.71, remaining due from him to 
tbem, they should convey tne land to him. 
That sum was not paid within the time fixed. 
Frost contending that Redick, by the agreement 
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between them, was bound to pay it. On No- 
vember 11, 1876, said defenaants executed a 
quitclaim deed to Frost, but it was never de- 
livered to him or recorded. Durant afterwards 
brought an action of ejectment for the land 
against Frost, which was pending until June 8, 
1880, when Redick, having been made a de- 
fendant therein on the ^oimd of his having 
succeeded to Frost's rights in the property 
under the proceedings stated below, paiathat 
sum with interest, and the action of ejectment 
was thereupon dismissed. 

On June 26, 1877, Redick brought an action 
at law to recover his fee of $2,500 against Frost 
in the Circuit Court of the Unitea States for 
the District of Nebraska, in which, on July 80, 
1877, he obtained a writ of attachment, on 
which this land was attached, and was ap- 
praised at $6,000; on March U, 1878, recovered 
Judgment; and on July 1, 1878, obtained an 
order of sale as upon execution, on which this 
land was appraised, " after deducting all prior 
liens thereon," at $500 the appraisers adding. 
"The said defendant's only interest in said 
property, as appears by the records of Douglas 
Ck)unty, Neb., being that of occupancy and pos- 
session, we appraise the said interest as above;" 
and the marshal, on August 24, 1878, after 
thirty days* advertisement of "the property 
described in ihiB order," sold by auction Frost's 
interest in these lots to Redick for $350. Frost's 
solicitor at the time of the sale gave notice to 
the marshal that Frost claimed Uie land as his 
homestead, and afterwards moved the court to 
set aside the sale for this and other reasons. 
But the court, upon a hearing, confirmed the 
sale, and directed the marshal to execute and 
deliver to Redick a deed in the usual form, 
which was accordingly done; and Redick, on 
Septembw 8, 1880, conveyed to Spitley, the 
present appellee. 

Mr, John L. Webater* for appellants. 
No counsel appeared for appellee. 

Mr. Justice Chrav, after stating the case as 
above reported, delivered the opinion of the 
court: 

The opinion of the circuit court proceeded 
upon the grounds that Frost's homestead right, 
as against the contract made by him wiUi Re- 
dick in 1870, and the judgment and execution 
afterwards obtained by Kedick on that con- 
tract, was governed by the Homestead Act of 
Nebraska of 1866, by which no consent of the 
wife to an alienation of the homestead was re- 
quired; and that the sale on execution, con- 
firmed by the court, cut off the right of home- 
stead. McCraiy, 48. But it is unnecessary 
to consider the validity at either of those 
grounds, because, even if they are well taken, 
Spitley's bill cannot be maintained. 

At the time of the sale on execution of Frosf s 
interest in the land, the legal title was, and it 
still remains, in Durant. Although Frost, 
under his agreement with Durant and the cor- 
poration, and the decree which he had recov- 
ered a^nst them, had been entitled to a deed 
of the land upon the payment of a certain sum 
of money, he had not paid the money, nor had 
any deed been delivered to him; so that his 
title, either by virtue of the agreement and de- 
cree, or by virtue of his occupation of the land 
as a homestead, never was anything more than 
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tn equitable tiile. The sale on execution against i 
1dm (if valid and effectual) and the deed of the 
marshal passed only his equitable title to Re- 
dick; Redick's payment to Durant of the money 
unpaid by Fioat did not devest Durant of his 
le^ title: and Redick's subsequent convey- 
ance to Spitiey could pass no greater right than 
Redick had. SpiUers title, therefore, at best, 
is but equitable, and not legal; and Frost, and 
not Spitlev, is in actual possession of theiand. 
Under the jurisdiction and practice in equity, 
independently of statute, the object of a bill to 
remove a cloud upon title, and to quiet the 
possession of the real estate, is to protect the 
owner of the legal tiUe from bein^ disturbed in 
his possession, or harassed by suits in regard 
to tluit title; and the bill cannot be maintained 
without clear proof of both possession and legal 
titie in the plaintiff. Alexander v. Pendleton, 
12 U. S. 8 (Sanch, 462 [8: 624]; PeirsoU v. El- 
liott^ 81 U. 8 J5 Pet. 95 [8: 8821; Orion v. Smith, 

Bur- 
Ward y, 

819]. 

As observed by Mr. Justice Qrier in Orton v. 
Smith, "Those only who have a clear legal and 
equitable title to land, connected with posses- 
sion, have any right to claim the interference 
of a court of equity to give thempeace or dis- 
sipate a cloud on the title." 18 How. 265 [15: 
894]. A person out of possession cannot main- 
tain such a bill, whether his title is legal or 
equitable; for if his title is legal, his remedy at 
law, by action of ejectment, is plain, adequate 
and complete; and if his titie Is equitable, he 
must acquire the legal title, and then bring 
ejectment. United States v. WiUon, 118 U. 8. 86 
rinte, 110]; Fussdly. Qregg, 118 U. 8. 550 [28: 

It is possible that one who holds land under 
grant from the United 8tates, wlio has done 
everything in his power to entitle him to a pa- 
tent (which he cannot compel the United 8tates 
to issue to him), and is deemed the legal owner, 
80 far as to renaer the land taxable to him by 
the 8tate in which it lies, may be considered as 
haviujg sufficient title to sustain a bill in equity 
to quiet his right and possession. Carroll v. 
8aff(yrd, 44 U. S. 8 How. 441, 463 [11:671,681]; 
VanWyeky. KnevalM, 106 U. 8. 860, 870j;27: 
201,2041; Van BroekUn v. Tenneeeee, 117 TL 8. 
151, 169 [29: 845,8511. Butnosucb easels pre- 
sented by the record before us. 

In Stark v. Starr; 78 U. 8. 6 Wafl. 402 ri8: 
925], the suit was founded on a 8tatute of Ore- 
on, authorizing "any person in possession" to 
ring the suit; the ooiut, after observing that 
'his possession roust be accompanied with a 
claim of right, legal -or equitable," held that the 
plaintiff proved neither legal nor equitable titie; 
and consequentiy the question whether an equi- 
table title only would have been sufficient to 
maintain the suit was not adjudged. In Bey- 
nolde V. OrattfordsviUe F. JV. Bank, 112 U. 8. 
405 [28: 783], the decision was based upon a 
Statute of Indiana, under which, as construed 
by the Supreme Court of that State, an equi- 
table title was sufficient, either to support or to 
defeat the suit Jtfferson B, B. Co. v. Oyler, 60 
Ind. 888; Burt v. Bowles, 69 Ind. 1. See also 
Orissom v. Moore, 106 Ind. 296. 

A Statute of Nebraska authorizes an action to 
be brou^t "by any person or persons, whether 
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in actual possession or not, claiming title to real 
estate, a^iinst any person or persons who claim 
an adverse estate or interest therein, for Hit 
purpose of determining such estate or interest, 
and quieting the titie to said real estate. " Neb. 
Stat Feb. 24, 1878, Rev. Stat 1873, p. 882. 
By reason of that statute, a bill in equity to 
quiet title may be maintained in the Circuit 
Court of the United States for the District of 
Nebraska by a person not in possession, if the 
controversy is one in which a court of equity 
alone can afford the relief prayed for. IloUand 
V. ChalUn, 110 U. 8. 15, 25 [28:52, 56]. The 
requisite of the plaintiff's possession is thus dis- 
pensed witii, but not the other rules which gov- 
ern the iur&diction of courts of equitv over 
such bills. Under that statute, as under the 
general jurisdiction in equity, it is ''the title," 
that is to say, the legal title, to real estate, that 
is to be quieted against claims of adverse estates 
or interests. In State y, Sioux City dt Pac R, 
B., the Supreme Court of Nebraska said: 
* 'Whatever the rule may be as to a party in act- 
ual possession, it ist clear that a party not in 
possession must possess the legal titie in order 
to maintain the action." 7 Neb. 857. 376. 
And in Holland v. ChaUen, above cited, this 
court said, *' Undoubtedly, as a foundation for 
the relief sought, the plaintiff must show that 
be has a legal title to the premises." 

The necessary conclusion is that Spitiey, not 
bavin c the legal titie of the lots in question, 
cannot maintain his bill for the purpc»e of re- 
moving a cloud on the titie; he cannot main- 
tain it^or the purpose of compelling a convey- 
ance of the legal title, because Durant, in whom 
that title is vested, though named as a defend- 
ant, bos not been servS with process or ap- 
peared in the cause; and for like reasons Frost [SIS] 
and wife cannot maintain their cross bill. 

Decree reversed, and case remanded to the 
Circuit Court, iotth directions to dUtmiss the ap- 
peltee^s biU, and the appellants cross bill, teithoui 
pr^udiee, the appeUee to pay the eosis in this 
court and in tlte Circuit Court. 

True copy. Test: 

James H. McKennej« CSerlr, Sop. Oonrt, U. 8. 



JOHN F. HARTRANFT, Collector of Cus- r«Oll 
tome for the District of Philadelphia, 
P(f. in Err., 

e. 

JOHN H. WIEGMANN sr al.. Trading aa 
J. H. WiBGMANir & Son. 

(See 8. 0. Beporter*8 ed. 009-016.) 

DuUes-^she U s r emo wU of outer surfaces hy 
adds or meehanieal means as manufaeiures 
cf'—^actice— findings by jury-^speeial verdiet 
or agreed statement. 

1. The applloation of labor to an artlole, eitberby 
hand or by mechanism, does not neoessaiily mate 
It a manufaotured article, within the meaning of 
that term as used in the tariff laws. 

i. The removal of the outer surfaces of shellt by 
adds or mechanical means does not oonstttute them 
manufactures of shells, wlthm the sense of the 
statute imposing a duty of 36 per centum upon aaoh 
manufactures. 

[No. 243J 
Argued Apra go, ei, 1887. JDedded May t^ 2887. 

IN ERROR to the Circuit Conrt of the United 
8tates for the Eastern District of Pennsyl- 
vania. Affirmed. 
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The history and facts of the case appear in 
the opinion of the court. Compare the follow- 
ing case of Ha/rtranfl v. Winters, post, 1015. 

Mr, G. A« Jenksy 8olicitor-Gen., for plain- 
tiff in error. 

Mr, Frank P* Priehard* for defendants 
in error. 

[610] Mr, JuiUee Blateliford delivered the opin- 
ion of the court: 

This is an action at law broucpht in a court 
of the State of Pennsylvania ana removed into 
the Circuit Court of the United States for Uie 
Eastern District of Pennsylvania, by the firm 
of J. H. Wiegmann & Son, against the Col- 
lector of Customs for the District of Philadel- 
phia, to recover moneys alleged to have been 
illegally exacted by him as duties on imported 
merchandise. After a trial before a jury, the 

Slaintiffs bad a Judgment for $55.29, and the 
efendant has brought a writ of error. The 
record contains the following statement of the 
result of the trial: 

" The jurors i^oresaid, upon their oaths or 
affirmation aforesaid, respectively do say that 
Uiey find as follows, to wit: 

*' Plaintiff imported into the United States 
from London, in December, 1881, and May, 
1882, a quantity of sheUs, on which be paid 
duties June 11, 1888. Among these shells were: 
87i doz. regius murex; 8doz. green ears; 8doz. 
white ears; valued at $71.68, on which the Col- 
lector imposed a discriminating duty of 10 per 
cent, or $7.16, as theproducts of a country east 
of the Cape of Gkx)d Hope; 12 doz. green snails; 
87 doz. Lord's prayers; 12 doz. mottoes; 9 doz. 
Turk's caps; 8 doz. magpies; 8 doz. snails; 1 doz. 
trocus; 16 doz. green ears; 8 doz. white ears; 
valued at $125.70. on which the Collector im- 
posed a dutv of 35 rrex oent, or $^09, as man- 
ufactures of shells ' 

" The testimony in regard to these sheUs was 
■8 follows: 

** Frederick W, Wiegmann, These shells were 
purchased in London. The merchants there 
obtain them from all parts of the world; they 
;g 1 1] are cleaned and prepu^ for market there; the 
epidermis is first cleaned off, and then the shells 
are ground or polished for Uie market; they are 
deaned by acioi; they are ^und on an emery 
wheel to expose the pearly interior; the purpose 
of both operations is to fit the shells for mar- 
ket; we sell them for ornaments; we import 
them for the sea shore, and sometimes we scdl 
them for buttons, handles to penknives, eta, 
there is no difference in name and use between 
the shells ground on the emery wheel and those 
not ground; the Lord's-prayer shell is sold for 
the same purpose; there is no new use. 

**Dr, foemh Leidy, [Regius murex shown 
witness.] That comes from Panama. rOreen 
ear shown witness.] That is from the raciflc 
coast. [Two white ears shown witness.] One 
of these is from the west coast of Africa and 
the other from Japan. ' Most shells have three 
layers; thev have the thin brown skin, the out- 
side layer, like the common fresh water mussel, 
then they have an inner layer whidi is very 
brilliant. Very frequently Uie water is suf- 
ficient to wear off the skin, and they show the 
dull layer on the outside. Bv artificial means 
that opaque whitish layer is ground off by 
means of a wheel, and the inner laver is ex- 
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posed, which presents that inner pearly ap- 
pearance. [Samples shown witness.] These 
shells have had the outer layer ffround off so as 
to exhlMt the beautiful inner layer; that has 
been done by the application of a wheel, and 
afterward by polishing. 

"O. There is something here called the 
• Lord's prayer.* I do not suppose you know 
it by that name, but please teU us about it. 

"A. Well, I understand its nature. The 
shell happens to be of the kind which Is very 
frequently imported and used as an ornament 
without any alteration whatever. The outer 
covering was taken off in ^e shape of letters, 
by first covering the letters with wax or grease, 
and then covermg that with lime, having; in the 
meantime eaten out the letters by add or by 
etching. The object of taking off the epider- 
mis is simply to show the internal beauty, for 
the purpose of ornament; and the object of 
taking off the second layer is the same, simply 
for the purpose of ornament 

" The jury find that the regius murex, grc^n 
ears, and white ears, are products of countries 
west of the Cape of Qood Hope, as above testi- 
fied, and that the discriminating duty on them 
amounted to $7.16, which, with interest to Oc- 
tober 5, 18^, amounts to $7.72. 
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rhe jurr find that the green snails, Turk's 
. magpies, snails, trocus, green ears, and 
white ears have been ground upon an emery 
wheel in the manner and for the purpose de- 
scribed in the above testimony; that tne duty 
collected on them as manufactures of sheila 
amounted to $25.98, which with interest to Oc- 
tober 5, 1883, amounts to $28.03. 

** The jury also find that the Lord's prayers 
and mottoes have been etched with acid, in the 
manner and for the purpose described in the 
above testimony; that the duty collected on 
them as manufactures of ^shelis amounted to 
$18.11, which, with interest to October5, 1888» 
amounts to $19.64. 

Recapitulation. 

Discriminating duty .... $7 72 

Duty on ground shells. ..... 28 06 

Duty on etched shells 19 64 

f55 29 

"And the court reserved the folio wmg points: 

" 1. If Uie court should be of opinion that 
both the shells ground on an emery wheel and 
the shells etched with acids, in the manner 
found by the juir, were not liable to duty as 
' manufactures oi shells, ' but were entitled to 
be admitted free, as ' shells unmanufactured/ 
then judgment to be entered in favor of the 
plaintiff for fifty-five dollars and twenty-nine 
cents. 

" 2. If the court should be of opinion that 
the shells etched by adds in the manner found 
by the jury were liable to duty as ' manufact- 
ures of shells/ but that the shells ground on 
an emery wheel, as found by the jury, were not 
so liable, then Judgment to be enterea in favor 
of the plaintiff for thirty-five dollars and sev- 
enty-five cents. 

"3. If the court should be of opinion that 
both the shells ground on an emery wheel and 
those etched by acids were liable to duty as 
' manufactures of shells,' then judgment to be 
entered for plaintiff for seven dollars and seven- 
ty-two cents only, being the amount of dis- 
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crlminntinff duty on sliclls found bytlic jury to 
have been Imported from countries west of the 
€:>pe of Good Hope." 

The defendant then moved for a new trial, 
In refusing to grant whieb the court held "That, 
in order to render the shells subject to duty as 
'manufactures of shells' somethmg more must 
be done than simply to remove the outer sur- { 
face either bv acids or mechanical means; and 
that, while the shells retained their special form 
and character, they could not be classified as 
•manufactures of shells.'" 

Tlie finding of the jury is not in the usual 
form of a special verdict, but the Jury make 
certain findings, and the statement is that the 
<;ourt reserves the three i)oints stated; and each 
point reserved is stated in one and the same 
form; namely, that if the court should be of 
opinion that the shells are dutiable thus and so. 
or are free from duty, then judgment is to be 
entered for the plaintiff for a specified sum. 
As the circuit court, and the counsel for both 

E attics in that court, appear to have treated the 
ndings and the reservation as amounting to 
either a special verdict or an agreed statement 
of facts, we are disjjosed to overlook the irreg- 
ularity, and to consider the case on its meriis. 
Mumford v. Wardwcll, 78 U. 8. 6 Wall. 423 [18: 
750]. 

It is contended, on the part of the govern- 
ment, that the shells were dutiable under the fol- 
lowing provision of section 2504 of the Revised 
Statutes, Schedule M, page 481, 2d edition: 
"Shells, manufactures of: tmrty-five per centum 
ad valorem." 

On the other side, it is contended that the ar- 
ticles were free, under the following provision 
of section 2505, page 488, 2d edition, In regard 
to articles exempt from duty: "Shells of every 
description, not manufactured." 

The Collector levied a duty upon the shells of 
85 per centum. The circuit court held that 
they were exempt from duty. The question is 
whether cleaning off the outerlayer of the shell 
by acid, and then grinding off the second Inver 
by an emery wheel, so as to expose the brilliant 
inner layer, is a manufacture of the shell, the 
object of these manipulations being simply for 
the purpose of ornament, and some of the shells 
being afterwards etched by acids, so as to pro- 
duce inscriptions upon them. It appears that 
the shellB in question were to be sold for orna- 
ments, but that shells of these descriptions have 
also a use to be made into buttons and handles 
of penknives; and that there is no difference in 
name and use between the shells n'ound on the 
emery wheel and those not ground. It is con- 
iended by the government that the shells pre- 
pared by the mechanical or chemical means 
stated in the record, for ultimate use, are shells 
manufactured, or manufactures of shells, within 
the meaning of the statute. f. 

By the Actof March 2. 1861, chap. 68, section 
«2, 12 Stat, at L. 192. a duty of 80 per cent ad 
valorem was imposed on "manufactures of 
«hell," and by the Act of July 14, 1862, chap. 
163, section 18. 12 Stat, at L. 557, that duty was 
increased to 86 per cent ad valorem. By the 
Act of Julv 14, 1870, chap. 255, section 22, 16 
Stat, at L. 268, "shells of every description, not 
manufactured," were exempted from duty. 
These enactments were carriea into the Revised 
Statutes, 
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It is stated in the brief on the part of the gov- 
ernment that the interpretation of these pro- 
visions by the treasury aepartment has not beeai 
uniform. In April, 1872, it ruled that "Shells 
which have merely been cleaned and polished 
with acids cannot fairly be classifled as manu- 
factures of shells. " In July, 1876, it ruled that 
shells engraved by the application of acids were 
manufactured shells. In August, 1877, it ruled 
that where the manufacture of the shells consist- 
ed merely in polishing them and removing, by 
grinding or otherwise, a portion of the surface, 
uie shells were exempt from duty, because their 
character and condition had not been materi- 
ally chanfi;ed, and they still preserved their iden- 
tity as shells. At a later date, in regard to 
shells that had been cleaned by the use of the 
emery wheel and buffer, and shells whicli hod 
been polished by the use of acids, it held that 
they were dutiable at the rate of 85 per centum, 
as manufactures of shells, on the ground that 
they had been advanced, by cleaning, grinding 
ana otherwise, to a condition beyond that of 
crude, unmanufactured shells. 

We are of opinion that the shells in question [qi^i 
here were not manufactured, and were not 
manufactures of sliells, within the sense of the 
statute imposing a duty of 85 per centum upon 
such manufactures, but were shells notmauu- 
foctured, and fell under that designation in the 
free list. They were still sheUs. They had 
not been manufactured into a new and different 
article, having a distinctive name, character or 
use from that of a shell. The application of 
labor to an article, either by hand or by mech- 
anism, docs not make the article necessarily a 
manufactured article, within the meaninc of 
that term as used in the tariff laws. Washing 
and scouring wool does not make the resulting 
wool a manufacture of wool. Cleaning and 
ginning cotton does not make the resulting cot- 
ton a manufacture of cotton. In " Schedule 
M " of section 2504 of the Revised Statutes, 
pajre 475, 2d edition, a duty of 80 per cent ad 
valorem is imposed on "coral, cut or manufact- 
ured;" and, in section 2505, page 484, " coral, 
marine, unmanufactured," is mane exempt from 
d uty . These provisions clearly imply tliat, but 
for the special provision impodng a duty on 
cut coral, it would not be regarded as a manu- 
factured article, c Ithough labor was employed 
in cutting it. In Frnue v. Momtt, 20Biatchf. 
267, it was held that hay pressed in bales, ready 
for market, was not a manufactured article, 
though labor hod been bestowed in cutting and 
drying the grass and baling the hay. In Lato- 
renee v. AUen, 48 U. S. 7 How. 785 [12.-914], it 
was held that India Rubber shoes, made in 
Brazil, by simply allowing the sap of the India 
Rubber tree to harden upon a mold, were a 
manufactured article, because it was capable of 
use in that shape as a shoe, and had been put 
into a new form, capable of use and designed 
to be used in such new form. In United Satu 
V. Potts, 9 U. S. 5 Cranch, 284 [8:1021. round 
copper plates turned up and raised at tne edges 
from four to five inches by the application of 
labor, to fit them for subsequent use in the 
manufacture of copper vessels, but which were 
still bought by the pound as copper for use in 
making copper vessels, were held not to be man- 
ufactured copper. In the case of United St^tUt 
V. WiUon, 1 Eunf « Merchants' Magazine. 167, 

121 U. S, 



Habtkuitt t. Wikt>b>. CABraimB t. V. & O. K H. Co. UQ, SI7; 474-478 



18181 P<>'^^("> ^^ "f^ mauuCactured marble, but 
' ' was free from duty, ubeiDeuumAQuIactured. 
We are of opinion that tEe decision of the 
circuit court waa conect But, if the questioD 
were ooe of doabt, the doubt would be resolved 
tn favor of the Importer, "as duties are never 
Imposed on the duzen upon vague or doubtful 
InterprctotloDS." Fawan v. Baifus, SBlatchf. 
""3; U. r " - ■ " ~ » ■• 



'. Iiham, 84 0. 8. 17 Wall. 486, 504 
(21:738,730]; Burr v. Seuddt, ll Ezch. 190, 
191; Adamt T. Banenft, 8 Sumo. 881. 
Judgment affirmed. 
True copy. Test; 

Jimie« H. UcEeniier> Owk. Bnp. Oonrt, 0. 8. 



lOHN F. HARTRANPT, Collector of Om- 
loms for the DtSTRitrr or PmLADBLPnu, 
riff, in Err.. 

%, 

ANTON WINTERa 

rBee S. a Bepoiterl tO. «■, HT.) 

Ihilia — thdU— manvfaeture* <tf — ranoval of 

outer lutfaeetby aeiator mediaaieai mean*. 

The removal of the outer mrlaiMt at thelki b; 
•cida or meclmnloal means doea not ooDBtltute tfaem 
Duuiuractures ot shells iv[tblii tbcienaeof the stat- 
ute. Imposing a duty of 35 per oCDtum QpoD such 
manufacturaa. 

[No. M3.J 
Argued AprilSO, SI, 1S3?. Deei^d May t, 1867. 
ra ERROR to the Circuit Court of tbe United 
1 States for tbe Easlem District of Pennsjl- 
■vanla. Affirmed. 

With the exceptions noted in the opinion this 
case is tbe same as the preceding case of Ear- 
tranft t, Wt^mann, ante. 

Mr. a. A. Jenks, Soiieitor-Gm. for plaiul- 
iflin error. 

Mr. Frank P. Priehard, for defendant In 
error. 

Mr. Ju«tJ(«BIa,tchford delivered the opin- 
ion of the court: 

This is no action by Anton Winters, brought 
In the state conrtof Pennsylvania and removed 
into tbe Circuit Court of tbe United Stales for 
the Eastern District of FeDosylvanla, agatDst 
the Collector of Ciisloma for tbe District of 
Pbiladelpbia, The proceediogs in it. and the 

SiestioDS arisiog. are in all respects the nme as 
ose In the case of Harirai^ff v. Witffmann, 
Just decided, tbe only difference beine that In 



this case there v 



1 shells caUe»f ' 



preen 



pies" or "trocus," and ihat there were shell 
617] called "rosemurex," "motto cowries," "banded 
snails," "Japan ears," "turbo shells," "red 
ears," and "pearl snails." 

The same conclusion Is arrived at as in the 
Witgmann Cata, Kaillie}udifmentofth4 0treiiit 
Court it affirmed. 

True copy. 3)est: 

Jamea H. MoKunney. Clerk Bop. Oonrt, P. a. 

474] JAMBS H. CARPENTER. PJf- '» Brr., 

WASHINaTON AND GBORGBTOWII 
KAILBOAD COMPANY. 
(See 8. C BepoKu-s ed. (r4-QU 

ISJ u. s. 






Fr ERROR to the Supreme Court of the 
District of Colombia. Affirmed. 

Ttie history and facts of the case appear In 
the opinion of the court. 

Me»*r». C. C. Cole and W. L. Cole, tot 
plaintifC in error: 

"Where the conduct of tbedefendant is 'wanton 
and willful, or where it indicates thai degree of 
indifference to the rights of others which may 
be Justly eharacterized as recklessness, the doc- 
trine of contributory negligence has noplace 
whatever, and the defendant Is responsible for 
tbe Injury he Inflicts, Irrespective of the fault 
which placed the ptaintifF in the way of such 
injury.'' 

Cooley, Torts, 674; Shearm. & Rodf. Ncf. 
eg 2, 37; Dani v. Mann. 10 Mees. & W. 548; 
Brovmuea v. Flagler, 5 Hill, 283; Nete Hanen 
Steamboat Trant. Go. v. Vanderbilt, 16 Conn. 
420; TroiB v. Vermont Cent. S. It. Co. 24 VU 
487; TouJi!} V. Pa. B.B.Co.li Cent. Rep. 848. 

The conduct of the defendant's agents in this 
case was tbe more reckless and wanton , because 
they were bound to observe towards the plaint- 
iff the utmost caution and vigilance for his pro- 
tection while he was a passenger upon the de- 
fendant's cars. 

Pmnt!/ltan*a Oo.v. Sov.VaV. S. 401CM:141}. 

The eVldence tends to uiow that the plainUlt 
paid his fare and i>ecame entitled to ride on the 
car from which he was forcibly ejected. The 
evidence also tends to Aow that he made an 
effort in good faith to comply with the regula- 
tion of tbe defeadant as toprocuringatransfer 
ticket. That he obtained tbe wrong ticket may 
or may not have been his error under the cir- 
cumstances. That waa for tbe jnry to deter- 
mine. But ibe defendant having knowledgo 
oF tbe mistake immediatelyafler It occurred, and 
when it might have been corrected, and refusing 
to make any effort to rectiJ^ the error, ana 



as to make the defendant responsible for the 
injuries inflicted. 

Mtetrt. Enoch Tott«& and W. D. Da,T- 
Idce, for defendant in error: 

X conductor of a car has no discretion. He 
must collect the fare or receive a ticket. If 
tbe agent happens to give the passenger the 
wrong ticket, It is the passenger s duty to pay 
the fare or leave the car. He has his remedy 
at law for the breach ofcontract 

Toummid \. N. T. Cent R. R. Co. 6BN.T. 
SOS; Torlon v. Mateauiee eU. It. Oo. 9 Am. & 
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OocTkem, 



Moiherw. A. LouU, L M:d8.R(h.2S Fod. 
Rep.a2e. 

. ^ r^ir 1 J'^* Ju$Ue$ Hiller delivered the opinion of 

1 475] the court: 

This is a writ of error to the Supreme Court 
of the District of Columbia. 

The defendant in error, the Washington and 
Georgetown Railroad Company, is a street rail- 
road company doing business in the City of 
Washington, itsroad havingtwo branches,cros8- 
ing each other at right angles at the intersection 
of Pennsylvania Avenue and Seventh Street 
Passengers who had paid their fare on either 
brancliof the road, upon arriving at this cross- 
ing, were entitled to receive a transfer ticli^et 
which permitted them, without further pay- 
ment, to take the other branch in the continua- 
tion of their jjoumey. 

The plaintiff in error, James N. Carpenter, 
who was also the plaintiff below, who testified 
to taking his passage on the Seventh Street 
branch <3 this road, got off at this crossing, re- 
ceived a ticket from the agent, who was sta- 
tioned at that point for the purpose of deliver- 
ing transfer tickets to passengers who wished to 
change cars, and took his seat in a car on the 
Pennsylvania Avenue branch goinfi; east toward 
the capitoL When the conductor of the car came 
around to collect tickets, it was found that 
Carpenter had a transfer ticket which was in- 
tended for use on the Seventh Street branch 
and not on Pennsylvania Avenue. The con- 
ductor refused to accept this ticket, and de- 
manded of Carpenter the usual fare charged 
for riding on that road. After some altercation. 
Carpenter peremptorily refusing to pay the fare 
demanded or get off * when requested so to do, 
the car was stopped and the conductor and 
driver put him off forcibly. He then brought 
suit a^nst the Company. Upon a tiial before 
a Jury, a verdict was rendered for the defend- 
ant, and the Judgment on this verdict, on appeal 
to the Supreme Court of the District in bank, 
wasafOrmed. 

The entire testimony is embodied in a bill of 
exceptions, and no question arises on the ad- 
misdon or relection of evidence, nor is there 
much contraoiction in it. ezcep; that there 
may be some little difference between the state- 
ment of the plaintiff as to the degree of force 
used to put him off the car and that of the 
conductor and driver on the same subject. 

[476] There were, however, some exceptions taken 
to the charge of the court, as well as to the re- 
fusal to give Instructions prayed for by plaint- 
iff. We think, however, that the charge given 
bj the court tua tponte, when taken in con Dec- 
tion with the verdict of thejiuy, contains all 
that need be considered. That charge is em- 
bodied in the fifth bill of exceptions, and is as 
follows: 

"And thereupon the court instructed the jury 
that if they believed from the evidence that 
the agents of the defendant had made a mistake 
in giving to the plaintiff a transfer ticket, and 
instead of living him a Pennsylvania Avenue 
transfer bad riven him a Seventh Street trans- 
fer, that the pmintiflf was entitled to recover, and 
that in assessing the damages the plaintiff was 
entitled to have reasonable damages, compensa- 
toiT for the treatment which he had received, 
ana that the defendant Company was bound to 

loie 



see to it that the plaintiff was provided with a 

S roper transfer, and that if the mistake had 
ecn made the responsibility therefor rested 
upon the Company and not upon the plaintiff. 
"And the court further instructed the jury 
that if, upon tlie other hand, they believed that 
the conduct of the agents of the Com pan v waa 
wanton and malicious, and that they had pur- 
poselv given him the wrong transfer, and that 
they had maliciously and wantonly ejected him 
from the car because of personal dishke or ani- 
mosity, that then the plaintiff was entitled to re- 
cover and in a.«8essing damages, in that view of 
the case, the plaintiff was entitled to recover not 
only compensatory but vindictive damages; and 
to this latter branch of the instruction the de- 
fendant, by its counsel, then and there objected, 
and the objection was overruled and an excep- 
tion was diily noted. 

" The court thereupon further instructed tho 
jury that if the jury were satisfied froji the 
evidence that the plaintiff did not ^t off from 
the Seventh Street car, as related by him, Init 
that he came from the west-bound Avenue car, 
with the passengers from that car and presented 
himself, with those ])asseuffers, to the transfer 
agent oi the defendant, ana that the plaintiff 
received the Seventh Street transfer without 
objection or remark, and undertook to ride up- [477] 
on it on a Pennsylvania Avenue car, that tho 
defendant was entitled to a verdict" 

This whole charge, it seems to us, was emi- 
nently favorable to the plaintiff. The first point 
made in it waa that if the jury believed from 
the evidence that the agent of the defendant 
had made a mistake in ffiving to the plaintiff 
a Seventh Street insteaS of a Pennsylvania 
Avenue transfer ticket, that then the plaintiff 
was entitled to recover. It is obvious from the 
verdict of the jury, which was against the 
plaindfl, that they did not believe that the 
agents of the defendant Company at the cmst- 
ing were responsible for the mistake that had 
bcin made there; because in the same connec- 
tion the court instructed the jury that if they 
were satisfied from the evidence that the plaint- 
iff did not set off from the Seventh Street car, 
as rehUed by him, but ;hat he came from the 
west-bound Avenue car, with the passengers 
from that car, and presented hinolself , with those 
passengers, to the transfer agent of the defend- 
ant, and that the plaintiff received the Seventh 
Street tmnsfer without objection or remark, 
and undertook to ride upon it on a Pennsylvania 
Avenue car, that the defendant was entitled to 
a verdict 

Taking these two charges together, in con- 
nection with the testimony, it is evident that 
the jury founded their verdict upon the hy- 
pothesis contained in the latter; namely, that 
either he did not get off from the Seventh Street 
car, but came from the west -bound Avenue car, 
or that he came with the passangers from tint 
car and presented himself with them to the 
agent of the defendant in a way to lead him to 
believe that he came from the Avenue car and 
desired to proceed on the Seventh Street car, 
which was confirmed by his taking without 
objection or remark the Seventh Street cu 
transfer ticket. The testimony also showed 
that Carpenter had traveled a ^reat deal on the 
cars of tne defendant Corporation, was familiar 
with the manner of tranaferring pasaengtn, 
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and mtut have known the character of the 
ticket which was handed to him if he had paid 
any attention to it whatever. 

The remaining portion of the charee was also 
favorable to the plaintiff; that is, that if the 

r478l i^^ believed that the conduct of the agents of 
I ' ' the Ck>mpany was wanton and malicious, and 

^ that they had purposely given him the wrons 

transfer, and that they had wantonly and 
maliciously^ejected him from the car, then the 

glaintifl was entitled to recover, and in assess- 
]g damages he was entitled not only to com- 
I>ensatory out to vindictive dama^. 

Taking the testimony, which is all set forth 
In the record and is but little controverted, to- 

rther with the charge of the Judge, we think 
perfectlv clear that the Jury found a verdict 
for the defendant on the ground that the plaint- 
Ur himself was mdnly in fault in regard to the 
mistake in the transfer ticket, and that no un- 
necessary force or violence was used in ejecting 
him from the car. This renders a further con- 
sideration of the case unnecessaiy, and the judg- 
ment of the Supreme Court ef the Dietnct ef 
Columbia i$ afflrmed. 
True copy. Test: 

James H. McKenney, Oterk, Sup. Court, U. 8. 



UNITED STATES, Appk. 

V. 

GEORGE E. WHITE. 
122 US 647 

Practice—defieieney in the record. 

This oourt dlnnlraes the appeal from a decree dls- 
tnitelng a bill, filed by the appellant In the oourt b&- 
iow to vacate and cancel a patent issued to the ap- 
pellee fur 100 acres of land in California, because It 
^oes not appear from the record that the piemlsos 
In question exceed $5,000 In value. 

[No. 274.1 
Dimieeed May 2, 1387. 

APPEAL from the Circuit Court of the United 
States for the District of California. 

Reported below, 9 Sa^vy^. 125. 

Mr, G* A. Jenks, 8olteitor-0en,, for appel- 
lant. 

Mr, Jajnes K. Redinfi^oii, for appellee: 

An appeal will be dismissed when it does not 
appear by the record or other\sise that the value 
of the mailer in dispute exceeds $5,000. 

Parker y. Morrill, 106 U. 8. 1, 2 (27: 72). 

No considerations as to the forms of the ob- 
jection enter into the question. Whenever and 
liowever the facts appear, the case will be dis- 
missed. 

IHehmond t. Milwaukee, 62 U. 8. 21 How. 
«) 82. 891 (16: 72, 60); Johneon v. Wilkine, 116 
U. 8. 892 (29: 671); A 0. 118 U. 8. 228 (anU, 
«10). 

Even when the parties are silent or the record 
Is so framed as to give a colorable jurisdiction, 
the court will, upon its own motion, dismiss 
the case. 

Wd>eier t. Buffalo Ine. Co, 110 U. 8. 886(28: 
172); Bouman v. Chieoffo d JV. W. R, Co, 115 
U. 8. 611 (29: 502). 

And although a defect in Jurisdiction, appar- 
ent in the record, may be cured by afSdavits, 
jet the showing must be made before the argu- 
ment; and a case will neither be continued nor 
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reinstated to give an opportunity to produce 
them. 

Ruth T. Parker, 9U. 8. 5 Crench, 287(8: 108); 
Richmond v. Milwaukee, and Johneon v. Wilkine, 
eupra. 

Per Curiam s 

On consideration of the transcript of the rec- 
ord, it not appearing to the court that the 
amount in controversy exceeds the sum of 
t5,000, the cause is dismissed for the want of 
jurisdiction. 



OEOROB 0. McCOT, AppL, f*®*l 

t. 
FREDERICK NELSOH. 

0ee 8. a Reporter** ed. 4SM8BL> 

Paienti^-demurrer to biU for irtfHnffemmU^ 
failure to ehow groundi eif dediion — anewer9 
to hypothetical olgeclione to the tdU^uriedio- 
tion in equity. 

Upon appeal from a decree sustaining a demurrer 
to a bill for the infringement of letters patent No. 
86480», for an ** improvement in boots,** this court 
not being ftUmished with a copy of the opinion of 
the court below, nor with any brief or argument 
for appellee, and this court being without Knowl- 
edge of the grounds of said oourt*8 decision, it is 
tMo: that the bill is entu^ sufficient to put the 
defendant upon his answer; and that the patent 
having been issued fifteen months before the bill 
was fliei, and having nearly sixteen years then to 
run. and the bill alleging that the public has gen* 
erally acknowledged andaoquiesoea in the validity 
of the patent, and that the invention has been put 
in practice by the plaintiff, and has been of great 
Utility, it was not necessary to show a recovery at 
law, to warrant Jurisdiction in equi^, for an in- 
junction and an account. 

[No. 255.] 
Argued April it, 1887, Decided May $, 1887. 

APPEAL from the Circuit Court of the United 
States for the District of Colorado. JS^ 
versed. Remanded, 

The history and facts of the case appear in 
the opinion of the court 
Mr. Leii^h Robinson, for appellant. 
No counsel appeared for appellee. 

Mr, Justice Blatchford delivered the opin- [485] 
ion of the court: 

This is a bill in equity, filed in the Circuit 
Court of the United States for the District of 
Colorado, by George C. McCoy against Fred- 
erick Nelson, for the infringement of letters 
patent of the United States, No. 254998, grant- 
ed to McCoy, March 14, 1882. for an ** im- 
provement in boots." The bill sets forth a 
copy of the patent, and of its specification and 
drawings, at length. The defendant interposed 
a general demurrer to the bill, for want of 
specifying no grounds of demurrer. 

e court sustained the demurrer and entered 
a decree dismissing the bill, from which the 
plaintiff has appealed. 

We are not furnished with a copy of any 
opinion of the circuit court, nor with any brief 
from the appellee, and the case was not orally 
ar^ed on his (mrt. We are left therefore 
without information as to the grounds upon 
which the demurrer was sustained. 

1017 
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The bin alleges Uiat the plaintiff "is the 
(•liglDal and first inventor of a new and useful 
improvement and invention in boots, which are 
fully and particularly described in the letters 
patent hereinafter mentioned, and which had 
not been known or used before his said inven- 
tioD." It then sets out that he applied for and 
obtained the patent. The patent states, on its 
face, that he has applied for a patent " for an 
alleged new and useful improvement in boots, 
a description of which invention is contained 
in the specifications, of which a copy is hereto 
annexea and made a part hereof." The patent 
grants to him, his heirs or assigns, for seven- 
teen years from its date, " the exclusive right 
to make and vend the said invention through- 
out the United States and Territories." The 
specification states that he has *' invented anew 
and improved boot, of which the following is a 
full, clear and exact description." It says: 
*' The object of my invention is the production 
of a boot of novel and improved construction, 
[486] as hereinafter described and claimed." It re- 
fers to seven figures of drawings which accom- 
pany the specification, one of which **is a per- 
spective view of my improved boot." It states 
that "the sole and heel of the boot are of ordi- 
nary form, and the upper and counter may be 
secured to the sole by any of the well known 
and common means." It then deiscribes the 
vamp, the cfuarters which form the leg, the 
mo<le of sewing the quarters together, the hooks 
and holes for lacing and the lacing device, and 
the strip secured over the front seam, and the 
leather tongue which closes the opening in 
front in the main material of the leg and is It- 
self secured to the leg pieces or quarters and 
the vamp. The claim is as follows: ** Having 
thus described my invention, I claim as new, 
and desire to secure by letters patent, the here- 
in described boot, consisting of the vamp B. 
the quarters d, sewed together in the back and 
a short distance in front from the top d^ .vn, 
and provided with the hooks e, holes i, and a 
suitaole lacing device, the strip/, secured over 
the said front seam, and the tongue G, secured 
to the said leg pieces and vamp, substantially 
asset forth." The bill then allegb& that the 
plaintiff was and is the owner of the patent; 
that he has invested and expended large sums 
of money for the purpose of carrying on the 
business of making and selling boots contain- 
ing the invention; that the invention has been 
of great utility; that boots were made accord- 
ing to it, and containing it, and sold by him, 
to the ereat advantage of the public; that the 
public nave generally acknowledged and acqui- 
esced in the validity of the patent and in nis 
rights; that the defendant has manufactured, 
used and vended to others to be used, boots con- 
taining and embracing the invention, in the 
District of Colorado, without the license of the 
plaintiff, and in violation of his rights, and in 
Infringement of the patent, with full knowl- 
edge of those rights, and to the injury of the 
plaintiff, whereby he has been and still is 
bdng deprived of profits which he other- 
wise would have obtained; and that the de- 
fendant lias made and sold large quantities 
of said boots, and is still en^ged in selling the 
tame, and has a large quantitv thereof on hand, 
which he is offering for sale, and has made 
large profits from such sales. The bill prays 
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for an answer on oath; and that the defendant 14971 
may account for and pay to the plaintiff the ^ * 
profits acquired bv the defendant, and the dam- 
ages suffered by the plaintiff, from the unlaw- 
ful acts of the def enoant. It also prays for an 
injunction. 

Groping in the dark and grappling with 
shadows, we are unable to perceive the objec- 
tion to this bill. The brier of the appellant 
does not state upon what groundit is under^ 
stood the court below proceeded. If it be sug- 
gested that the claim of the patent is for the 
boot described, and that the bill merely al- 
le^ that the defendant has made, used and 
sold boots containing and embracing the inven- 
tion covered by the patent, instead of aUedng 
that the defenaant has made, used and sold the 
invention or the patented boot, we are of opin- 
ion that there is no force in the objection. If 
the boot made, used and sold by the defend- 
ant is not a boot consisting substantially of the 
Sarts mentioned in the claim of the patent, it 
oes not infringe the patent, and is not. Id 
iudgment of law, a boot containing and em- 
bracing the invention, in the language of the 
bill. Although the claim of the patent is a 
clidm to the described boot, consisting of the 
elements specified, the invention patented is an 
"improvement in boots," aa stated in the pa- 
tent,and any boot which contains that improve- 
ment, according to the terms of the claim, in- 
fringes the patent and is a boot containing and 
embracing the invention patented. The bill ie 
entirely sufQcient to put the defendant upon 
his answer, and the rights of the parties will be 
properlv and adequately adiusted in the further 
proceedings in the cause. The bill is in accord- 
ance with approved precedents, and is in the 
usual form. 

The patent having been issued fifteen months 
before the bill was filed, and having nearly six- 
teen years then to run, and the bill alle^n^ 
that the public have generally acknowlcdgca 
and acquiesced in the validity of the patent, and 
that the invention has been put in practice by 
the plaintiff, and has been of great utility, it 
was not necessary to show a recovery at law, to 
warrant jurisdiction in equity, for an iniunc- 
tion and an account. Root ▼. B, Co, 105 tJ. S. 
189, 205 [26: 975. 981]. ,^gg 

Tlie decree of the Circuit Court U reter9ed,and ^ 
the case is remanded to that court, tDith a direc- 
tion to take sucJi further proceedings as shaU bs 
in conformity with this opinion. 
True copy. Teat: 
James H. MoKennej, Glerk Sop. Oomt, U. 8. 



FRANCES B. LAWRENCE, Appt and Pff. [634] 

in Err,, 

V. 

MORGAN'S LOUISIANA AND TEXAS 
RAILROAD AND STEAMSHIP COM- 
PANY; ROBERT B. TODD, Trustee, aho 
MINOS T. GORDY, Sheriff. 

<8ee 8. 0. Reporter's ed. 684-687.) 

Bemomxl of causes— application for ir^funetum 
to stay proceedings in a state court — remoml 
brfore grant of—practicd — Louisiana Code, 

L A eauae arising upon a petition for ao liiJitDo- 
tlonto ■tayprooeedlngB in a state court oaaoot b» 
remoTed before the grant of the injunction. 
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S. In the case presented the allowance of the in- 
jnnction bj the derk of the state court does not 
appear to have been autiioriaed b j hiw, and, under 
the circumstances, the case is to be treated as hav- 
ing been remoTOd to get an Injunction, and not 
alter one had been granted. 

[No. 251.] 
Bubmiit€dApnlfl, J8S7. Decided May $,1887, 

APPEAL from anii error to the Circuit CJourl 
of tlie United Sutes for the Eastern District 
of Louisiana. J^rmed . 

The history and facts of the case appear in 
the opinion of the court. 

Mr. B* R. Forman, for plaintiff in error 
and appellant: 

The cases of BondurantY. Watse^, 103 U. 8. 
281 ^6:4471, and Kern v. ffuidekoper, 108 U. S. 
485 (20:854), seem conclusive of the only ques- 
tion in the case, and that the judge below erred 
in remanding the case. 

Mr, Henry J. Leovy* for defendants in er- 
ror and appeUees. 

Mr, Ohirf Justice W mite deHvered the opin- 
ion of the court: 

This is an appeal under section 6 of the Act 
of March 8, 1875, chap. 137, 18 Stat, at L. 470. 
from an order of the circuit court remanding a 
suit or proceeding which had been removed 
Irom a state court The record shows that a 
Jrtn facias had been issued out of the 19th Ju- 
dicial District Court for the Parish of St. Mary, 
Louisiana, on a judgment in that court at the 
suit of Robert Toda, Trustee, against Robert 
B. Lawrence, under which certain lands claimed 
by Mrs. Frances E. Lawrence, a citizen of New 
Jersey, bad been seized and advertised for sale 
on the second of June, 1888. by Minos Gordy, 
[635] the Sheriff of the county. The judgment had 
been assigned to Morgan's Louisiana and Texas 
Railroad and Steamship Company, a Louisiana 
corporation; and on the 81st of May, 1883, Mrs. 
Lawrence caused to be prepared what is called 
in the practice of the courts of Louisiana, a "pe- 
tition of third opposition," to be filed in the 19th 
Judicial District Court of the Parish of St 
Mary, to restrain Todd, the Trustee, the Rail- 
road Company, and the Sheriff from selling the 
property under the seizure, claiming it as her 
own. This is a proceeding authorized by the 
Code of Practice of Louisiana (arts. 895, 39G): 
but it must be had in the court which rendered 
the judgment in virtue of which the seizure 
has been effected. Art. 897. The petition was 
▼eriHed by the oath of Mrs. Lawrence May 81, 
and in her afBdavit she stated "that Hon. T. S. 
Goode, the Judge of the 19th Judicial District 
in and for the Parish of St. Mary, is «t»ent 
from said parish." A bond was also ei^uted 
on the same day, such as the Code of Practice 
required in case of the allowance of an inluno- 
tion, and at the foot of the petition, as printed 
in the record, is the following: 

"Considering the alle^tions and prayer of 
the foregoing petition, it is ordered thiat the 
third opposition of the plaintiff be, and is here- 
by, allowed to be filed, and that an order and 
writs of injunction issue, as prayed for, on 

Elaintiff giving bond and security, according to 
iw, in the amount equal to one half of the clSm 
under which the seizure enjoined was made. 

"Granted at Franklin, Parish of St. Mary, 
this 81st day of May. A. D. 1883. 

"(Signed) J. B. Verdm, Jr., derk," 
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All these papers were filed with the cl6rk of 
the 19th Juaicial District Court on the first of 
June, and also the following: 

"Parish op St. Mabt, 1 June, 1883. 

"I hereby accept service of the foregoing pe- 
tition and writ of injunction herein praved for, 
and waive service of citation on me in tne prem- 
ises." 

"(Signed) M. T. Gobdt, Sheriff.'' 

The record also shows a petition by Mrs. Law- 1 63 6 ] 
rence to the judge of that court, settine forth 
that she had **8ued out of your honorable court 
a third opposition, coupled with a writ of in- 
junction,^' for' the purpose of restraining the 
sale under the seizure, as above stated, and pray- 
ing for the removal of such suit to Uio Circuit 
Court of the United States for the Eastern Dis> 
trict of Louisiana, on account of the citizenship 
of the parties, she being a citizen of New Jer- 
sey and all the defendants citizens of Louisiana. 
At the foot of this petition, as printal in the 
record, is the following: 

"Gn the pleadings and proceedinss herein, 
and on the petition and bond filed lierein by 
plaintiff, Mrs. Frances E. Lawrence, under the 
provisions of the Acts and laws of the United 
States to regulate the removal of causes from 
state courts, and for other purposes, and on mo- 
tion of counsel of petitioner in said case and 
the foregoing petition, it is. ordered that the se- 
curity offer^ by Mrs. Frances E. Lawrence, 
plaintiff therein; to wit, Townsend Lawrence, 
be approved, and that the state court proceed 
no further in the cause, and that this cause be 
removed into the Circuit Court of the United 
States for the Eastern District of the State of 
Louisiana next to be held \n said district. 

"Dated this 1st of June, 1888. 
"(Signed) F. 8. Goodb, Judge," 

The petition for removal and this order were 
filed with the clerk of the court on the second 
of June. On the 5th of November followinr^ 
the suit was entered in the circuit court, ana, 
on the 20th of March, 1884, the defendants 
moved that it be remanded. This motion was 
heard April 5, 1884, and granted April 7. From 
the order to that effect this appeal was taken. 

Section 720 of the Revised Statutes provides 
that ''The writ of injunction shall not be grant- 
ed by any court of the United States to stay 
proceedings in anv court of a State, except in 
cases where such Injunction may be authorized 
by any law relating to proceeoings in bank- 
ruptcy;" and, in Bondurant ▼. Watson, 103 U. 
S. 288 [26:450], which was a suit removed from [637] 
a state court on the application of the defend- 
ant after an injunction staying proceedings in 
the state court for his benefit mKi been granted, 
it was said: "If Watson bad filed his petition 
for injunction in the state court, and before it 
was allowed had petitioned for a removal of 
the cause to the circuit couit, with the design 
of applying to that court for bis injunction, the 
objection to the right of removal would have 
force. That would liave been an evasion of the 
statute." Such clearly is this case. The peti- 
tion for removal was filed by the party who 
brought the suit ; and there is nothing whatever in 
the record to show that the injunction he asked 
for was ever granted by the court or any judge 
thereof prior to the removal. The affidavit of 
Mrs. Lawrence shows that the judge was ab- 
sent from the parish at the time the order which 
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it Ib Ikt noofd dcned by the clerk pnrporte to 
hftTB been gnuitea; and we have been referred 
to no statute or Judicial decision in Louisiana 
authorizing the clerk to make such an order in 
the absence of the Judge. Under the circum- 
stances, therefore, the case is to be treated as 
liaving been taken to the circuit court to get an 
injunction, and not after one had been granted. 
This, we have no hesitation in saying, cannot 
be done; and, without deciding whether, under 
any circumstances, a proceeding such as this 
was in the state court can be removed to a cir- 
cuit court, we t^fflrm the order to remand. 

Affirmed, 

Ttueoopj. Test: 

James H. MoKenney, Olerk Sup. Ck>uri. U. 8. 



£631] PENINSULAR IP^K COMPANY BT AL., 

Appti., 

V. 

ANDROS B. 8T0NI!. 

(See 8. C. Beporter^s ed. 681-888.) 

Jurisdiction— joinder of parties hating distinct 
interests to enforce a common obligation — eit- 
izenship— costs on appeoL 

1. Where sereral parties whose interests are dto- 
tlnot join in a prooeedlnir to enforce an obllntion 
which ifi common to all, the court will not alstin' 
culsh the case, as respects Jurisdiction depending 
on the citizenship of the parties, from one m which 
they are compelled to unite. 

Z, This court revenes the decree of the court be- 
low at the costs of the appellants, whose duty it was 
to make the jurisdiction appear. 

[No. m^ 

Argued April 18, 1887, After argument by coun- 
sel for appellants, the court declined to ?uar fur- 
ther argument. Decided May f • 1887, 

APPEAL from the Circuit Court of theUnited 
States for the Southern District of Iowa, 
En stem Division. Reversed, Remanded, 
The case is sufficiently stated by the court 
Messrs, Andrew HoweU andtr. A, Under- 
tcood, for appellants. 
Mr, James H, Anderson, for appellee. 

Mr, Chief Justice Waite delivered the opin- 
ion of the court. 

This is an appeal from a decree dismissing 
the bill in a suit in equity begun by certain cit- 
izens of Michigan and Samuel M. Carpenter, 
Charles Wason, and Lcander M. Hubby, citi- 
zens of Ohio, against Andros B. Stone, a citi- 
zen of New York, the St. Louis, Keokuk and 
Northwestern Railway Company, an Iowa cor- 
poration, the Chicago, Burlington and Quincy 
Railroad Company, an Illinois corporation, and 
Dan. P. Eels, a dtizen of Ohio, to bring the 
defendants Stone and Eels to an accounting 
under a certain contract made by Stone with 
the complainants and others, by whidi he was 
to Durchase the property of* the Mississippi 
Valley and Western Railway Company, about 
to be sold under a decree of foreclosure, and 
1 632] hold the same in trust for such of the holders 
of the bonds Fecured by the foreclosed mort- 
gage as should surrender their bonds to him for 
U5c in payinff the purchase money, and con- 
tribute such further sums in cash as should be 
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necessary to enable him to meet the obligations 
of hia bid at the sale. According to the allega- 
tions of the bill the defendant Eels became t 
trustee of the proceeds of a sale of the pur* 
chased property, made by Stone for the benefit 
of the parties in interest, which he has misap- 
propriated and claims to bold in connection 
witji Stone, adversely to the oomplainants aod 
others in like interest. The character of the 
controversy is such that all the citizens of Ohio, 
who are parties to the suit, cannot be placed on 
one side so as to give the circuit court jurisdio- 
tion, under the construction which was given 
the second section of the Act of March 8, 1875, 
chap. 187, 18 Stat, at L. 470, in the Removal 
Cases, 100 U. a 457 [25:598], the first section 
beinff the same as the secona so far as this ques- 
tion is concerned. 

In Strawbridge'^, Curtiss, 7 U. S. 8 Cranch, 
267 [2:485], decided in 1806, it was held: 
"Where the interest is joint, each of the per- 
sons concerned in that interest must be compe- 
tent to sue, or liable to be sued in those courts." 
"But," it was added, "the court docs not mean 
to give an opinion in the case where several 
parties represent several distinct interests, and 
some of those parties are, and others arc not, 
competent to sue, or liable to be sued, in the 
courts of theUnited States." In Neu> Orleans 
▼. Winter, 14 U. S. 1 Wheat. 91 [4:44], decid- 
ed in 1816, a suit had been brought in the Dis- 
trict Court for the District of Louisiana by the 
heirs of Elisha Winter, deceased, to recover 
possession of certain lands under an alleged 
grant from the Spanish Government. One of 
the plaintiffs could sue in the courts of the 
United States, but the others could not, and 
the question of iurisdiction in the district court 
was raised. Chief Justice Marshall, in deliver- 
ing the opinion of the court, after referring to 
what had been decided in Strawbridge v. Ourtiss, 
said : "In this case it has been doubted wheth- 
er the parties might elect to sue jointly or sev- 
erally. However this may be, having elected 
to sue jointly, the court is incapable of distin- 
guishing their case, so far as respects jurisdio- 
Uon, from one in which thev were compelled to f^^i 
unite." It was consequently held that the dis- ^ ^ 
trict court had no jurisdiction, and its judg- 
ment was reversed. This rule has been adherra 
to steadily ever since: Barney v. BaUimcTe, 78 
U. S. 6 Wall. 287 [18:^; Coal Co. v. Blatehford, 
78 U. S. 11 Wall. 174 [20:180]; Sewing Machine 
Cases, 85 U. S. 18 Wall 574 [21:918]; and in 
removal cases, under section 2 of the Act of 
1875, it has uniformly been applied, unless 
there is a separable controversy. Bemotal 
Cases Isuprd]; Blake ▼. Me Kim, 108 U. 8. 836 
[26:563]; Hyde ▼. RubU, 104 U. 8. 407 [26:823] 
and numerous cases since. 

In the present case the rights of each and all 
of the parties depend on the alleged contract 
with Stone, and although, as between them- 
selves, they have separate and distinct interests, 
they join in a suit to enforce an obligation 
which is common to all. There is but a sinde 
cause of action, and while all the complainants 
need not have joined in enforcing it, they have 
done 80, and this, under the rule in New Or- 
leans T. Winter [supra], controls the jurisdio> 
tion. It is, therefore, a suit to which citizens 
of Ohio are parties on one side, and a citizen of 
Ohio a party on the other, with interests so 

181 U. & 



isse. 



ROBDf SON T. Ain>SB80N. 



naa-^^ 



conflicting that the relief prayed cannot be had 
without Iceeping them on opposite sides of the 
matter in dispute. It follows that the circuit 
court was without jurisdiction, and could not 
render a decree dismissing the bill on its merits. 
For this reason the decree must be reversed 
(Continental Ins. Co, t. Bhoadt, 119 U. S. 289 
[ante, 8801, and cases there cited); but as the er- 
ror is attributable to the present appellants, 
whose duty it was to make the Juiisoiction ap- 
pear, the reversal will be at thehr costs in this 
court Eterhart v. HuntwiUe Female College, 
120 U. 8. 223 [ante, 628]. 

Tfie deefee is reversed and the cause remanded, 
with directions to dismiss the biU Jor toant of 
jurisdiction, and without pr^udice. 

True copy. Test: 

James H. MoKenney, Clerk, Sup. Ck>urt. U. 8. 



f522] ALFRED ROBINSON, Ftf, in Err.. 

JOHN ANDERSON bt al. 

(See 8. C. Reporter's e<L &8^C2D 

Jurisdiction — section 6, Act of ISJS—determirui- 
turn from entire pleadings — Mexican grant — 
boundaries. 

1. The oirouit court cannot bo required to keep 
jurisdiction of a suit simply because the oomplaint 
or deciaration makes a case arisinffunder the Con- 
fltitutioD, laws or tareaties of the united States if, 
from the entire pleadings, it appears that the aver- 
ments making such a case are unmaterial, and es- 
pecially if they were evidently made ^ for the pur- 
pose of creating a case** cognizable by said court. 

2. In the case presented it seems doubtful whether 
the oomplaint itself makes a case cognizable by the 
circuit court, as the rights of the complainant ap- 
pear to depend merely on the boundanee of a cer- 
tain Mexican grant confirmed and patented by the 
United States. 

[No. 281.] 
Submitted April IS, 1887. Decided Map S, 1887. 

r\ ERROR to the Circuit Court of the United 
States for the District of California. Af- 
firmed, 
The case is sufficiently stated by tks court 
Mr. L. D* Latimer* for plaintiff in error. 
No counsel appeared for defendants in error. 

Mr. Chief Justice Waite delivered the ophi- 
ion of the court: 

This is a writ of error sued out under section 
5 of the Act of March 8, 1875, chap. 187, 18 
Stat, at L. 470, for the review of an oitier of the 
circuit court dismissing a suit brought by Rob- 
inson, a citizen of California, against other cit- 
izens of the same State, for want of jurisdiction. 
The claim on the part of the plaintiff in error 
is that upon the face of the complaint it appears 
that the suit is one arising under the Constitu- 
tion or laws or treaties of the United States, 
and that consequently the circuit court had 
jurisdiction by reason of the subject matter of 
the action; but on examination we find that, ac- 
cording to the plaintiff's own showing in his 
complunt, his n^ts all depend on the bound- 
aries of the Rancno Los Bolsas. mmted by the 
Mexican Government to Manuel Nieto,and con- 
firmed and patented to his representatives by 
the United States under the Act of March 8, 
1851, chap. 41, 9 Stat, at L. 681, "to ascertain 
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and settle the private land claims in the State 
of California. '' Primarily these boundaries de- 
pend on the description of the land granted as 
found in the patent issued under the decree of 
confirmation, and it nowhere appears that 
either the Constitution or any law or treaty of 
the United States is involved in this. 

It is true that in the complaint the plaintiff 
alleges that the several defendants clami to be 
the owners of parts of the Rancho Santiago de 
Santa Ana, adjoining the Rancho Los fi)l8a8 
on the east, granted by the Mexican Govern- 
ment to Antonio Yorba in 1810, and confirmed 
and patented by the United States to Bernard 
Yorbft and opers in 1855; and that, if the 
ranches overlap, the title of the defendants is 
the best, because the grant of the Rancho San- 
ti^o de Santa Ana is the oldest and has pre- 
oeoence. He also alleges that the defendants 
claim "that they are 'tmrd persons ' as to whom 
the patents of Los Bolsas are not conclusive 
under the Act of " 1851, just referred to, and 
there are also some allegations as to the author- 
ity of the Commissioner of the General Land- 
Office, under the laws of the United States, to 
order a lesurvey of the Rancho Santiago de 
Santa Ana, which had been once surveyed so 
as to exclude the premises in disi)ute. Many of 
Uie defendants answered, denying that they 
were in possession of any portion of the premis- 
es in dispute, and others claiming that they 
were in possession "by and with the consent of 
plaintiff made and given todefendants by plaint- 
iffs agent, R. J. i^ortham, on or about the 
— day of June, 1882, and not otherwise." 
Others claim to be in possession "in severalty 
under and by virtue of written contracts for 
the conveyance of said several tracts of land 
* * * by the said plaintiff to said defendants." 
None ox the defendants in their answers claim 
title under the grant of the Rancho Santiago de 
Santa Ana. 

Upon the pleadinss the court dismissed the 
suit, evidently for the reason that it did not [524] 
"really and substantially involve a dispute or 
controversy within the jurisdiction" of that 
court. Such was the clear duty of the court 
under the Act of 1 875, unless from the questions 
presented by the pleadings it distinctly appeared 
that some right, title, privily or immuniw, 
on which the recovery aepended, would be de- 
feated by one construction of the Constitution 
or some law or treaty of the United States, or 
sustained by an opposite construction. Star- 
in V. New fork, 115 U. 8. 257 [29: 890]. 

Even if the complaint, standing bv itself, 
made out a case of jurisdiction, wnich we dt; 
not decide, it was taken away as soon as Ui 
answers were in, because if there was jurisdic 
tion at all it was by reason of the averments in 
the compldnt as to what the defenses against 
the title of the plsdntiffs would be; and these 
were of no avail as soon as the answers were 
filed and it was made to appear that no such 
defenses were relied on. The circuit court can- 
not be required to keep jurisdiction of a suit 
simply because the averments in a complaint or 
declaration mike a case arising under the Con- 
stitution, laws, or treaties of the United States, 
if .when the pleadings are all in, it.appears that 
these averments are immaterial in the detemii- 
nation of the matter really in dispute between 
the parties, and especially if, as here, they were 
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eridently made "for the purpose of creating a 
caie" cognizable by the circuit court, when 
none in &ct existed. Tbe provision in section 
6 of tbe Act of 1875, requiring the circuit court 
to proceed no fiurther, and dismiss the suit 
when it satisfactorily appears that " such suit 
does not really and substantially inyolve a dis- 

Sute or controversy properly within" its juris- 
iction, applies directly to this rtase as it stands 
on the pleadings. The answers show that the 
case made by tho complaint was fictitious 
and not reai. The defendants either disclaim 
all interest in the land, or claim title under and 
not adverse to that of the plaintiff. 
The order diimiuing the ease is affirmed. 
True copy. Test: 

James H. McKenney, Clerk, Sup. Ctourt, U. 8. 



1 558] METROPOLITAN RAILROAD COM- 
PANY, Plff. in Err., 
e. 
HAMILTON A. MOORE, by Next Friend. 

(See 8. 0. Reporter's ed. 668-4i76.) 



Practied^Supreme Court of D, C, — appeale 
fromeptdal to general term — eonatruction of 
titat^Ue — ''inaufieCerU evidenced* — dieeretion, 

L Under aeotion 772, R. 8. of the District of Co- 
himbla. every order, JUdfirment or decree, which in- 
YolYes the merits of the action or proceeding, may 
be the subject of an appeal from theSpedaltothe 
General Term of the Supreme Gourtof the District 
of Colignbia. 

2. It is immaterial whether a motion for ajiew trial, 
based on the sround that the verdict is against the 
weight of evidence, is within section 804 as a motion 
to set aside a verdict ^^ior insufficient evidence.*' 
This court is. however, of opinion that such motion 
is within said section, and that the words *insuffl- 
cient evidenoe'' apply to insufficiency of fact aawell 
as of law. 

8. Thelejnldisoretionof the Supreme Court of the 
District of Columbia, whether sitting at special or 
general term, in granting or denying motions to 6et 
aside verdicts and grant new trials, is not by law sub- 
mitted to the review of this court. But this court 
holds, in the case presented, that the plalntlfr in er- 
ror was entitled by law to have that discretion exer- 
cised by said court at general term, the order ap- 
pealed from having denied his motion for a new 
trial, on the ground that the verdlot was against 
tbe weight of the evidence. 

4. The provisions of the Act of March 8. 1888, es- 
tablishing the Supreme Court of the'DIstrlct of Co- 
lumbia, with its Special and General Terms, which 
was taken from the legislation of New York in 
substantially the same language, are to be con- 
strued in the sense in which they were then under- 
stood In the system from which they were taken. 

[No. 247.] 
Argued ApHl SI, 1887. Decided Mag $, 1887, 

IN ERROR to the Supreme Ck)urt of the Dis- 
trict of Columbia. Bevereed, Bemanded. 
The history and facts of the case appear in 
the opinion of the court. 

Mean. Nathaniel Wilson and Walter 
D« Dawidse* for plaintiff in error. 

Meeen. n»nk T. Browning and Wil- 
liam F. Hattind^ly* for defendant In error. 

Mr. Juitiee Matthews deHvered the opin- 
ioii of the court: 

This an action at law. brought by the de- 
fendant in error, in the Supreme Court of the 
District of Columbia, against the i^ntiif in 



error, to recover damages for personal injuries 
alleged to have been caused by the negligence 
of me defendant's servants in the management 
of its cars while running upon a street railroad 
in the Ci^ of Washington. On th^ a^val of the 
cause, ana after the testimony for uie piamnif 
was closed, the defendant asked the court to 
instruct the jury that, upon the testimony of> 
fered in behalf of theplaintifF, he was not en- 
titled to recover. This was refused and an 
exception taken. The jury returned a verdict 
in favor of the plaintiff for $5,000, on which 
judgment was rendered. The defendant thcro 
upon filed a motion for a new trial en tlie fol- 
lowing grounds: (1) because Uie verdict was IW9] 
against we weight of evidence; (2) because tbe 
verdict was against tbe instructions of the 
court; (8) because the damages awarded by the 
jury were excessive; and afio upon exceptions 
taken at the trial. 

The record then shows the following pro- 
ceedings: ••The motion for a new trial com- 
ing on to be beard upon the pleadings, the tea- 
timonv and the ruling of the court, asset forth 
in said pleadings and m thestenocrapbic report 
filed herewith and marked Exhibit A, which 
said report coniains all the testimony in the case 
and the rulings of the court, the same is hereby 
overruled; and from the order of the court over- 
ruling said motion the defendant hereby ap- 
peals to the court in general term. And there- 
upon the defendant, bv its said attorney, 
tenders to the court here its bills of exception to 
the rulings of the court on the trial of this case, 
and pravs that they may be duly signed, sealed, 
and made a part of the recora now for then,, 
which is done accordingly." The bills of ex- 
ception state tbe rulings ot the court during the 
progress of the trial with the evidence applica- 
ble thereto, and Exhibit A, referred to in the 
order of the court overruling the motion for a 
new trial, sets out in full all Uie U^mony in the 
case. 

The record then shows the proceedings and 
judgment on the appeal in the gen^td term, a» 
follows: "Now apiin come here as well tbe 
plaintiff as the defendant, by their respective 
attorneys; whereupon, it appearing to the court 
that the order of the court below overruling the 
motion for a new trial on a case stated, upoa 
the ground that the verdict of the juiy was 
against the weight of evidence, is not an order 
from which an appeal lies to this court; and it 
also appearing to the court that the defendant's 
exceptions to the admissibility of evidence and 
to the rulings and instructions of the court were 
not well taken, the said appeal is hereby dis- 
missed, and the motion for a new trial on ex* 
ceptions is now overruled, and the judgment oi 
the court is aflSrmed, with costs." 

The defendant below sued out the preseni 
writ of error. The assignment of error relied 1561) 
on, and the only one we find it necessary to con- 
sider, is that the court in general term refused 
to entertain the appeal from the action of tbe 
court at special term, overruling the motion for 
a new trial, so far as it was basM on the ground 
that the verdict of the jury was against the 
weight of evidence, because It was not an order 
from which an appeal lies from the special to 
the general term of the court 

The opinion of the court, which is sent ap> 
with the record, exprenly oonsidexs, discusses,. 
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and decides all the questions arising on the bills 
of exception; but no reason is given for that 
part of the Judgment refusing to consider the 
appeal so far as it rested upon th'i order of the 
court at special term, OTerruling the motion for 
a new trial, based on the ground that the ver- 
dict of the Jury was against the weight of evi- 
dence. It was said in argument at the bar that 
this was because, a few weeks before, in the case 
[562] of Stewart v. EUiott, 2 Mackey, 807. decided 
March 18. 1888, the Supreme Courtof the Dis- 
trict of Columbia haxi given a carefully con- 
sidered opinion concenunff the very point in 
controversy. It was decided in that case that 
the right of appeal on motions for a new trial 
from the special to the general term was given 
only in three cases: (1) where the motion is based 
on exceptions ti^en during the progress of the 
trial; CS) where the verdict has obcn rendered 
upon insufficient evidence; and (8) for excessive 
damages. It was also decided that a verdict 
against Uie weight of evidence cannot be said to 
be a verdict upon insufficient evidence; the 
*^rm "insufficient evidence." In section 804 of 
theRevised Statutes of theDistrict of Columbia, 
being construed as meaning evidence not suffi- 
cient in law to support a verdict It therefore 
held that a motion for a new trial, because the 
verdict was against the weight of evidence, is 
left by the statute entirely ^thin the discretion 
of the Judge at special term trying the case, 
and that no appeal lies from his determination 
to the general term. 

The sections of the Revised Statutes of the 
United States relating to the District of Co- 
lumbia, affectine the question, are as follows: 

''Sec. 753. The several fl;eneral terms and 
special terms of the circuit courts, district 
courts, and criminal courts, authorizea by law, 
are declared to be, severally, terms of the Su- 
preme Court of the District of Columbia; and 
the Judgments, decrees, sentences, orders, pro- 
ceedings, and acta of the general terms, special 
terms, circuit courts, district courts, and crim- 
inal courts rendered, made, or had, are and 
shidl be deemed Judgments, decrees, sentences, 
orders, proceedings, and acts of the supreme 
court; but nothing contained in this section 
shall affect the rignt of appeal, as provided by 
law. 

"Sec. 772. Any partr aggrieved by any or- 
der. Judgment, or aecree, made or pronounced 
at any special term, may, if the same involve 
the ments o( the action or proceeding, appeal 
therefrom to the general term of the supreme 
court, and, upon such appeal, the general term 
1563] ^all review such order, Judjnnent, or decree, 
and affirm, reverse, or modify the same, as 
shall be Just. 

"Sec. 800. Konenumerated motions in all 
suits and proceedings at law and in equity shall 
first be h^urd and determined at special terms. 
Suita in equity, not triable by Jury, shall also 
be heard and determined at special terms. But 
the iustice holding such special term may, in 
his discretion, order any such motion or suit to 

be heard, in the first inirtanoe, at a general term. 

« • * • • 

" Sec. 806. If, upon the trial of a cause, an 
exception be taken, it may be reduced to writ- 
ing at the time, or it may be entered on the 
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minutes of the Justice and afterward settled in 
such manner as mav be provided by the rules 
of the court, and then stated in writing in a 
case or bill of exceptions, with so much of the 
evidence as may be material to the questions to 
be raised; but sudi case or bill of exceptions 
need not be sealed or signed. 

" Sec. 804. The Justice who tries the cause 
may, in his discretion, entertain a motion, to be 
made on Ids minutes, to set aside a v«%rdict and 
grant a new trial upon exceptions. Dr for in- 
sufficient evidence, or for excessive damages; 
but such motion shaU be made at the same term 
at which the trial was had. 

" Sec. 805. When such motion Is made and 
heard upon the minutes, an appeal to the gen- 
eral term may be taken from the decision, in 
which case a bill of exceptions or case shall be 
settled in Uie usual manner. 

" Sec. 806. A motion for a new trial on a 
case or bill of exceptions, and an application 
for Judgment on a special verdict, or a verdict 
taken subject to the opinion of the court, shall 
be heard in the first instanceat a general term." 

The construction given by the court below 
to section 804 of the Kevisea Statutes is that it 
does notJimit "the range of reasons for which 
the new trial might be granted bv the Judge 
who heard the cause;** but that "The only pur- 
pose of the enumeration in the section was to 
designate the cases in which an appeal might 
be iSken to Uie general term from the order of 
the trial Justice refusing a new trial; and this 
enumeration constitutea an effective limitation 
of the right of appeal to the three cases men- 
tioned; viz., where the motion has been urged 
dther 'upon easoepOoni, or for itmtffleieni eoi- 
dence, or for exeesiive damage$,* In no other 
case was an appeal to be allowed." Btevoart v. 
mioti, 2 Mackey, 807, 818. 

But this construction of the statute overlooks 
the operation and effect of section 772. By 
that section an appeal will lie from the special 
to the general term from any order. Judgment 
or decree, "if the same involve the menu of 
the action or proceeding." Certainly, motions 
for a new trial upon fi;round8 other than those 
recited In section 804 are included In this de- 
scription. A motion may be made to set aside 
a verdict and grant a new trial on the ground 
that the verdict Ib against law, or against the 
instructions of the court, or for newly discov- 
ered evidence, or because the amount is less 
than it should have been where the damages 
are ascertainable by some fixed rule of law, or 
for misconduct of the Jury, or for fraud prac- 
ticed by the successful party. None of these 
cases are specifically recited m section 804; and 
yet, if we adopt the construction put upon that 
section by the Supreme Court of tne District of 
Columbia, no appeal can be had from the 
Judgment of a special term in anv of them, al- 
though they involve the merits of the action or 
proceeding as completely as any of those mcn- 
uon^ in section 804. 

It is the evident purpose and meaning of sec- 
tion 772 to give tlM right of appeal from the 
special to the general term from every order. 
Judgment or decree involving the ments of the 
action or proceeding. There Is nothing hi the 
other sections referred to which necessarilv 
limits that right; and any construction of theu 
language whfch has thateffect is unwarranted. 
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Tbdr object li not to specify tlie cases in which 
the action of the special term upon motions for 
a new trial may be reviewed on appeal by the 
general term. Section 804 by itself merely 
provides that the Justice who tries the cause at 
special term may, in his discretion, entertain 
or refuse to entertain a motion to be made on 
[506] bis minutes to set aside a verdict and grant a 
new trial for the grounds therein mentioned. 
If he entertains the motion and hears it, then 
by section 805 an appeal will lie to the ^neral 
term from the decision. The form of that ap- 
peal is by means of a bill of exceptions or case, 
which snail be settled in the usual manner. 
Of course, if the ground of the motion for a 
new trial \a for inmifficient evidence, or for ex- 
cessive damages, the bill of exceptions or case 
for the appeu^ must contain a statement of all 
the evidence offered and received on the trial, 
because it most bring to the general term all the 
material necessary to enable it to act upon the 
appeal predsely as the ludge At special term 
acted upon the motion, if, however, the judge 
at special term exercises his discretion under 
section 804, by refusing to entertain the mo- 
tion for a new trial to be made on his minutes, 
then Uie party moving for the new trial may, 
under section 806, predicate his motion on a 
case or bfll of excepnons, containing, as in the 
former instance, aU the evidence; and in that 
event the motion shall be heard in the first in- 
stance at a general term. 

The proper conclusion in reference to mo- 
tions for a new trial upon other rounds than 
those specified in section 804 would seem to be 
that in such cases the justice who tries the 
cause would have no discretion in reference to 
entertaining them, but is reouired to consider 
them in the first instance of course, with the 
right of appeal to the general term from his ac- 
tion, as provided by section 773. Section 806 
mentions the cases in which the hearing on a 
motion for a new trial shall be heard in the 
first instance at a general term. Section 804 
provides for cases in which, according to the 
discretion of the justice who tries the cause, the 
hearing of the motion may be had before him 
on his minutes in the first instance at a spedal 
term. Section 770 gives authority to the Su- 
meme Court of the District of Uolumbia, in 
General Term, to "determine by rule what mo- 
tions diall be heard at a special term, as non- 
enumerated motions, and what motions shall 
be heard at a general term in the first instance." 
This power at discrimination by rule is, of 
course, subject to the statutoi^ provisions con- 
tained hi sections 800,804, 806 and 806; but in 
every instance the order, judgment or decree, 
made or pronounced at any special term, if it 
involve the merits of the action or proceeding, 
may be the subject of an appeal to the general 
term of the supreme court by virtue of section 
772. Even in cases of motions not involving 
the merits, such as nonenumerated motions, 
which by section 800 it is said "shall first be 
heard and determined at special terms,*' it is 
also provided by the same section that "the 
justice holding such special term may,in his dis- 
cretion, order any such motion or suit to be 
heard in the first mstance at a general term." 

It may be said that this construction of sec- 
tion 772 renders section 806 superfluous. If the 
former section, it may be said, secures the right 
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of appeal from every order involving the 
merits, there was no necessity in section 806 
for expressly granting it in Uie cases therein 
referrea to. If this were true, it could not, 
we think, limit the operation of section 772. 
It must have effect according to its expresi 
terms and evident meaning; and a reason may 
be found for the introduction of section 806, 
as intended, by way of more abundant caution, 
to exclude a possible contrary conclusion, or 
to show that the appeal must be upon a bill of 
exceptions or a case. 

If section 805 is construed to limit the appeal 
to the general term to the particular cases men- 
tioned in section 804, it may with equal force 
be contended that the enumeration of the par- 
ticular motions, which by the latter section tbo 
justice, at special term, is permitted to enter- 
tain, by a necessary implication denies to him 
the power to consider motions for a new trial 
based on any other reasons. The language of 
the section is that the judge, at special term, 
may in his discretion entertain the motions 
therein specified. No other section professes 
to confer power upon the court, at special term, 
to consider motions for a new trial of any otiier 
description. Can it thence be inferred uiat no 
such power exists? That conclusion is rejected 
by common consent. How then can it be 
said that section 805, which recognizes the 
right of appeal only in the cases spedfied in 
section 804, by implication denies it in every 
other? It might more plausiblv be ar^ed 
that all other cases, not Included in sections 
804 and 806, are within the provisions of sec- 
tion 806, and may, in the nrst instance, be 
heard at a general term in the form of a case f 567] 
or bill of exceptions, containing the necessary 
predicates for their support. But the only con- 
sistent interpretation to be placed on the whole 
enactment is that which secures the right of 
appeal, under section 772, from the special to 
tne general term, in every case of an order, 
judgment or decree which involves the merits 
of the action or proceeding, and which is not 
otherwise specially provided for. The object 
of sections 804 and 805 seems to be to provide 
for a special class of cases, in which discretion 
is given to the justice, at special term, to hear 
or to refuse to hear motions for a new trial, 
providing, in tiie first case, for an appeal in the 
usual manner, and in the latter case, when he 
refuses to hear the motion, leaving it to be 
heard, under section 806, on a case or bill of 
exceptions, in Uie first instance, in the general 
term. 

Upon this view of these statutory provisions, 
it is immaterial whether the motion for a new 
trial made in this case, so far as it was baaed on 
the.notmd that the verdict was against the 
wei^t of evidence, is embraced by section 804 
as a motion to set aside a verdict for insufiSdent 
evidence; because, if it is not, still, as we have 
seen, an appeal lies by virtue of section 772 
from the order of the special term denying the 
motion, because it involved the merits of the 
action. Nevertheless, we are of the opinion 
that the proper construction of section 804 em- 
braces a motion for a new trial on the ground 
that the verdict is against the wdght of evi- 
dence, as being withm the terms " for insulB- 
dent evidence," as used in that section. 

Upon this point, the Supreme Court of the 
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Pistrict of Columbia, in Stewart v. EUiott, 2 
Mackey, 807, 815, said: " By a loose use of 
lans:uage, it may be said that a verdict 'contrary 
to me evidence^* or 'against the weight of evi- 
dence,' was rendered upon 'insufficient evidence;* 
and, on the other hand, that a verdict upon in- 
sufficient evidence is one contrary to or against 
the weight of evidence. But we are dealing 
with legal expressions in their technical mean- 
ing; and it is familiar to all lawyers that evi- 
dence offered to a jury in a cause has a twofold 
sufficiency, i, e., sufficiency in law and suffi- 
ciency in fact; that of its sufficiency in late 
the court is the exclusive judge; its sufficiency 
[668] ifi fact is a question exclusively for the jury. 
The court, in considering the legal suffi- 
ciency of the evidence to sustain the case of 
a suitor, or to establish any particular fact 
essential to bis recovery, must examine the 
proof with respect to its quality and quantity; 
and this determination by the court is a ques- 
tion of law. And if the court can see that the 
proof offered is of such a character and volume 
that it might well satisfy a rational mind of the 
truth of the position it is introduced to mahi- 
tain, then it is declared to be legally euffldent 
for the purpose: and It must be submitted to 
the jury, who are the exclusive judges of its 
sufficiency in fact, whether others may differ 
from them in their conclusions or not. As ex- 

{>re8sed in a recent decision in Maryland, fol- 
owing numerous famili^ cases, 'if no evidence 
is offered, or if it is not such as one in reason 
and fairness could find from it the fact sought 
to be established, the court ought not to submit 
the finding of such fact to the jury.' OriJUh 
V. Diffenderfer, 50 Md. 466. To the same ef- 
fect is the languajre in 40 N. Y. Sup. Ct. 
181, Edipin v. S. S, Co,: *If there is no con- 
fiict, the sufficiency is no longer a question of 
fact, but becomes a question of law to be de- 
termined by the court.' It is to this legal suf- 
ficiency that the statute refers when it authorizes 
the appeal to this court, and to that inquiry 
alone nave we the right to address an examina- 
tion." 

The court In the same opinion uses the fol- 
lowing language (p. 814): " There is not the 
slightest desire upon our part to circumscribe 
the methods by which, according to the long 
established practice in this jurisdiction, the los- 
Injg party may apply in the trial court for a new 
tnal. The courts of Justice would lose much 
of their value unless this mode of redress against 
unjust verdicts was tenaciously preserved by 
the judge, to be applied In hisaiscretion where 
he believcKl the jury have done manifest io jus- 
tice by returning a verdict against the weight 
of the evidence.^ 

We see no reason, however, for supposing 
that the language in section 804, " for insufl9> 
cient evidence,'*^ Is to be limited to evidence in- 
sufficient in point of law. The words them- 
[569] selves do not import any distinction. It is ad- 
mitted that accoitling to established rules of pro- 
cedure in such cases, it is customary and proper 
for courts of justice, sitting in the trial of causes 
by Jury, to set aside veraicts and grant new 
tnafs In both classes of cases; that is, where the 
verdict rests upou evidence which is either in- 
sufficient in law or insufficient in fact. Strictly 
speaking, evidence is said to be insufficient in 
law only in those cases where there is a total ab- 
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sence of such proof, either as to its qiianUty or 
kind, as in the particular case some rule of law 
requires as essential to the establishment of the 
fact. Such, for instance, would be the case 
where a fact was attested by one witness only, 
when the law required two; or when the al- 
leged agreement was proven to be verbal, when 
the law required it to be in writing. In such 
cases, a verdict might be said to be against law, 
because founded on insufficient evidence. In- 
sufficiency in point of fact mav exist in cases 
where there is no insufficiency in point of law; 
that is, there may be some evidence to sustain 
every element of the case, competent both in 
quantity and quality in law to sustain it, and 
yet it may be met by countervailing proof so 
potent as to leave no leasonable doubt of the 
opposing*concluaion. This is illustrated by the 
case of Algeo v. Duncan, 89 N. Y. 818. That 
was an action upon a promissory note, and the 
plaintiff's prima fade case was rally made out; 
the defense arose upon a plea of Infancy, which 
was also fiJly proved, there being no evidence to 
contradict or discredit the testimony upon that 
point, and yet the lury returned a veniict for 
the plaintiff. In that case it was decided that 
a motion to set aside the verdict " for insuffi- 
cient evidence " was properly made and enter- 
tained. Judge Woodruff, delivering the opin- 
ion of the court, said: "The term 'insufficient 
evidence,' as used in the Code, should be con- 
sidered with reference to tiie actual issue upon 
which the jury were to pass, and not less with 
reference to the whole state of the case made 
l^ the adverse party. Suppose the sole Issue 
in a dven case was upon a plea of release. 
The defendant, having the affirmative of that 
issue, produces and proves a release imder the 
hand and seal of the plaintiff, and the latter 
gives no evidence in avoidance of the release 
sufficient to warrant the submission of any 
question to the jury, and yet the jury find for 
Uie plaintiff. It is true that such a verdict 
would be against the defendant's conclusive 
evidence, but it is equally true that such a ver- 
dict is without any sufficient evidence." 

So upon the whole evidence in the case the 
testimony in support of the cause of action, or 
of the defense, may be so slight, although' com- 
petent in law, or the preponderance again^ It 
may be so convincing, that a verdict may bo 
seen to be plainly unreasonable and unjust 
In many cases it might be the duty of the court 
to withdraw the case from the Jury, or to direct 
a verdict in a particular way; and yet, in oth- 
ers, where it would be proper to submit the 
case to the jury, it might become its duty to 
set aside the verdict and grant a new trial. 
That obligation, however. Is the result of a con- 
clusion 01 fact, and in such cases the groimd of 
the ruling is that the verdict is not supported 
by sufficient evidence, because it is against the 
weight of the evidence. Therefore it was said 
by tnis court in Randcdl v. Baltimore A 0. R, 
R Co. 109 U. S. 478 [27: 1003]: "It Is the set- 
tled law of this court that when the evidence 
given at the trial, with all inference that the 
j^iry could Justifiably draw from It, is insuffi- 
cient to support a verdict for the plaintiff, 8o 
that such veraict, if returned, must be set aside, 
the court is not bound to submit the case to the 
Jury, but may direct a verdict for the defend- 
ant" In many cases, therefore, the evidence 
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li fngnffldent In law, because insuffldent in 

The sections of the Beyised Statutes relating 
to the District of Columbia under considerar 
tLon, it is admitted, were taken substantially 
from the New York Code of Procedure of 1851, 
1852; and it is admitted, also, that, by the con- 
struction placed upon the langusj^ contained 
in section 804 by the courts of iTew York, it 
indudes motions to set aside a verdict against 
the wei^t of eridence, as within the phrase 
** for insufSdent evidence." This was the very 
point determined in the case just referred to, of 
Alffeo T. Duryjon, 89 N. Y. 818, and in MeDon- 
oMt. WdUer, 40 N. Y. 551. The Supreme 
Court of the District of Columbia, however, in 
Stewart t. Elliott, vbi tupra, dedhied to follow 
[571] these decisions of the New York Courts, be- 
cause they construed the Code of Procedure of 
that State so as to conform to the previous well 
established practice in that State; and it was 
hdd tiiat in the District of Columbia the case 
was widdy different, because prior to the adop- 
tion of these provisions in the Act of Congress 
the well established practice in the District of 
Columbia was that whldi had always been in 
force in the State of Maryland. The argument 
was that in that State the granting or refusal of 
a motion for a new trial was a matter resting in 
the discretion of the court, and could not be 
ground for a writ of error or appeal; and that, 
consistenUy with that previous practice, sec- 
tions 804 and 805 must be construed strictly, so 
as to limit the appeal originating in them to the 
cases particularly mentioned. 

The language of the court in Stewart v. El- 
liott^ ubiiupra, on this point is: ''This well 
settled practice, existing here when the Act of 
March 8, 1868, was passed, ihould only be con- 
sidered as changed bv that Act to the extent 
dearly indicated by its terms; and no latitude 
of construction can be allowed in the interpro- 
tation of a statute framed in derogation of com- 
mon-law prindples. As was said by the court 
in the case in ii Howard (Pr.) 211, AUgro v. 
Duncan, before referred to, it is a safe rule to 
apply the former practice and interprot theob- 
Bcurfties and deflciences of the Code by the 
hf^t of that practice." 

J3ut the Act of March 8, 1868, *' To reorgan- 
ize the courts in the District of Columbia and 
for other purposes," 12 Stat, at L. 762, was the 
introduction mto the District of Columbia of a 
new organization of its Judicial system. It es- 
tablished a sinfl^e court, to be called the Su- 
greme Court of the District of Columbia, hav- 
ig general Jurisdiction in law and equity. It 
Sve to that court the same Jurisdiction as'wss 
en possessed and exercised by the Circuit 
Court of the District of Columbia, and to the 
Justices of the new court the powers and Juris- 
diction of the Judges of the circuit court It 
also gave to each of the Justices of the court 

SDwer to hold a District Court of the United 
tates for the District of Columbia, with all the 
powers and Jurisdiction of other District Courts 
of the United States; and also to hold a criminal 
court for the trial of all crimes and offenses 
[572] arising within the District, with the same pow- 
ers and iurisdiction as was then possessed and 
exerdsea by the Criminal Court of the District 
of Columbia. All the courts, therefore, previ- 
ously existing in the District of Columbia, as 
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separate and independent tribunals, having spe- 
cial and diverse Jurisdictions, were oonsoUoated 
into the new Supreme Court of the District of 
Columbia. The arrangement of that court, for 
purposes of convenience and dispatch of busi- 
ness, into general and special terais, was taken 
from the system long previoudy established and 
known in the State <n New York in refereoos 
to its supreme court; and, for the purpose of 
determining the relation of the special to the 
general term, the Act of Congress of March 8, 
1868. adopted the providons from the l^lsla- 
tion of New York incorporated into the sec- 
tions of the Revised Statutes now under ooo8id> 
eration. 

Instead of construing these new statutory 
provisions in the liffht dr the Jurisprudence of 
Maryland previously prevailing in the DtsMct 
in reference to this subject, we think that when 
Congress reomnized the Judicial system of the 
District, by abolishing the old courts and by 
establishing the present Supreme Court of the 
District, with its Cteneral and Special Terms, 
and adopted them from the legislati:>u of New 
York in substantially the same language, these 
provisions are to be construed in tlie sense in 
which they were understood at the time in that 
system from which thev were taken. In other 
words, we think that Congress adopted for this 
purpose the law of New York as it was under- 
stood in New York. McDonald v. Hbf)ev, 110 
U. S. 619 [28:269]. 

It follows, therefore, that the-previous prac- 
tice of the courts of Maryland, and the decis- 
ions of the Supreme Court of the United States 
in reference to writs of error to and appe^ 
from the former Circuit Court of this District, 
are not entitied to the wdght which was given 
to them bv the Supreme Court of the Dfitrict 
of Columbia in Blmcart v. Elliott, tUn mtpra, 
and in their Judgment in this case. It is tnie 
that motions to grant a new trial, upon the 
ground that the verdict is against the weight of 
the evidence, are, in a certdn sense, address ed vgn] 
to the discretion of the court, and can be more 
satisfactorily dealt with by the Judge who tried 
the cause and who had the opportunity of see- 
ing the witnesses and hearing them testify. 
And this furnishes one of the reasons why ot- 
dinarily a writ of error or an appeal will not 
lie for the purpose of revising ana controlling 
the exercise of that discretion by an appellate 
tribunal; yet in some of the States a oootraiy 
practice prevails, and a writ of error is author- 
ized to bring up for review the proceedings and 
Judgment of an inferior court, on which it may 
be assigned as an error in law, upon a biU of 
exceptions setting forth the whole evidence, that 
the court below erred in not granting a new 
trial because the verdict was against the wei^ 
of the evidence. Such a practice in the apel- 
late courts of the United States is perhaps for- 
bidden by the Seventh Amendment to the Con- 
stitution of the United States, declaring that 
"No fact tried by a Jury shaU be otherwise re- 
examined in any court of the United States than 
according to tlie rules of the common law." 
But that rule is not applicable as between the 
Special and General Terms of the Supreme 
Court of .the District of Columbia as now otgan- 
ized. The appeal from the special to the gen- 
eral term is not an appeal from onecourt toan- 
I other, but is simply a step in the p rogrea s d 
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the CMue dnrlDg its pendency in the same court. 
The sapreme coart sitting at special term and 
the sopreme court sitting in the general term, 
fhouffh Uie jndges may differ, is the same tri- 
banfl. It is quite true, nerertheiess, that the 
Judge ihtinff at special term, on the trial of a 
cause by a jury, is, from the nature of the case, 
better qualiflea (because he sees the witnesses 
and hears them testify), to Judge whether the 
yerdict fe warranted by the evidence, than other 
ludges, even of the same court, who are called 
In to decide the same question upon a report of 
the testimony in writing; and where the ques- 
tion ccMnes up in general term, on an appeal, 
all proper allowance' wiU be made, in its con- 
sideratk>n, for that difference, and its due weight 

Siven to the order of the Judge at special term 
oayinff the motion. 
-^, Tlie oifflcultT in the way of a satisfactory 
[574 J jii^gmeQi 011 the appeal is, therefore, not to oe 
conmdered as insuperable; in fact, it applies 
equally to the case of motions for a new trial 
based on the ground that the damages allowed 
by the verdict are excessive, which presents 
purely a question of fact, not determinable by 
any nzed and certain rule of law. It will ap- 
ply also in manv cases where the ground of the 
motion is that the verdict is not sustained by 
evidence sufficient in law. for in one aspect that 
may involve questions of fact. That would be 
a proper form of motion in cases where, al- 
though there is some testimony to support the 
conclusion, it is so slight that the Jud^ trying 
the case would be le^ly justified in mstruct- 
ing the jwry to return a verdict the other way; 
and although in such cases it is said to be a 

Suestion oi law, it nevertheless involves an es- 
mate on the part of the court of the force and 
efficacy of the evidence. 

It is our opinion, therefore, that the Supreme 
Court of the District at General Term erred in 
dismissing the appeal from the order at special 
term denving the motion for a new trial, on the 
ground that the verdict was against the weight 
of evidence. It should have entertained and 
considered the appeal on that ground. 

It is urged in argument, however, that the 
error did not prejudice the plaintiff in error, 
because the court necessarily passed upon the 
same matter in considering ana sustaining the 
ruling of the court at spedal term in refusing 
lo Instruct the Jury to return a verdict in favor 
of the defendant upon the evidence offered bv 
the plaintiff; but tne question arising on this 
ruling, and that on the motion for a new trial 
in the conclusion of the whole evidence, were 
not identical. It might well be that on the 
plaintiff's evidence there was a case sufficiently 
made out to submit to the Jurv, while on the 
whole testimony it might fairly be a question 
whether the verdict was not against the weight 
of the evidence, in that 9ense which would jus- 
tify the court in granting a new trial. Of 
course nothin^r we nave said in this opinion is 
to be construed as indicating any rule of decis- 
ion in such cases, or is intended in the least to 
I narrow the province of the jury as the proper 

fi^TRi ^^^^ 'or determining questions of fact in 
loi o J trials at common law. The relation of the court 
to the junr. together constituting the appointed 
I tribunal for the administration of the law in 

such oaaesjto regulated by fixed and settled 
maxima. The legal discrenon of the Supreme 
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Court of the District, whether sitting at general 
or special term, in granting or denying motiont 
to set aside verdicts and grant new trials, is not by 
law submitted to the review of this court The 
only point in judgment here is that the plaintiff 
in error was entiUed by law to have that diB% 
cretion exercised bv tlie supreme court at gen- 
eral term, and thai that court committed an 
error of law in refusing to consider his ^>peal 
from the order at specwl term denying hii mo- 
tion for a new trial, based on the ground thai 
the verdict was agunst the weight of the evi- 
dence. 

Ftn* thii error, the judgment of the Supreme 
Court of the District of MunAia at Oenerai 
Term is reversed, and tne cause remanded, teith 
directions to take further proceedings therein in 
conformity with this opinion. 
Tnieoopj. Test: 

Jamea H. MoKenn^j, derk. Bap. Oourt, IT. 8L 



THEODORE J. MoGOWAN m aIs., Part- [676] 
ners as Thb HcGowar Puhp Co., Pffs. in 
Brr. 

e. 
AMERICA19 PRESSED TAN BARE COM- 
PANY. 

0ee S. a Beporter*« ed. £75-00(1) 

Contract for the construction of machinerjt-^ 
breach— partnership — agenev — delay — modifi- 
cation <f contract — eounterdaim — recoupment 
tioppel— ^expert tcit ne ss competency. 



In an action to recover damages for the aUeged 
breach by the defendants of a oontraot for the con- 
stniotlonand erection by them of certain machin* 
MT for preartng tan barK« upon a steamboat, it Is 
hcid: that the infltnictions flriven by the oourt below 
on the question whether the defendants contract* 
ed as partners, or as the representatives and agents 
of a corporation, were proper and as favorable to 
them as could be requiied: that the court commit- 
ted no error in giving and refusing various other 
instructions, which appear in the opinion of the 
court; that, if the defradants proceeded under the 
contract, although there was a delay in preporing 
the boat to receive the machinery, they were bound 
to complete the work within the length of time 
contemplated by the original agreement^ and such 
additional time as was lost by the delay in the oon« 
struction of the boat; that the contract of March 8CL 
1883y was not substituted for the original contract 
of June 28, 1881, but merely waived the provision of 
said original contract in regard to the time le- 

auired for pressing and delivering each bale; thai 
le defendants cannot claim any beJance due on ac- 
count of the contract for the maohlnerv, or on ac- 
count of any other contract, as they did not in their 
pleadings set up any counterclaim or right of r^ 
coupment; and ttiat an objection to the competen- 
cy of the testimony of a certain witness, as an ex- 
pert, was properly overruled, the question as to the 
weight of nis evidence being for the Jury, in view 
of his testimony as to his experience. 

[No. 168.] 
Argued March f 5, tS, f9. 1887. Decided May f, 

1887, 

IN ERROR to the Circuit Court of the United 
States for the Southern District of Ohio. 
Affirmed. 

llie history and facts of the case appear in 
the ophiion of the court. 

Messrs, Geor(ge Hoadljr* T. D. Lincolnt 
Edgar M. Johnson, Edteard Colston, Oeorge 
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Hoadly, Jr,f (7. n,.8Uphen$ and /. Z. Lincoln, 
for plaintilb In error. 

Mr, Thomas McDong^all and E. W. 
BUttredf^ for defendant m error. 

r5761 '^^' Juitice Blatchford delivered the opin- 

' -^ Ion of the court: 

This is an action at law, brought in the Cir- 
cuit Court of the United States for the South- 
em District of Ohio, by the American Pressed 
Tan Bark Company, a New Jersey corporation, 
against Theodore J. McGowan, and Robert C. 
Bliss, partners under the firm name of "The 
McGowan Pump Company," doing business at 
Cincinnati, Ohio, to recover damages for the 
alleged breach by the defendants ota contract 
for the construction and erection of machinery 
upon a steamboat. The petition by which the 
action was commenced sets forth a contract en- 
tered into on the 28d of June, 1881. After a 
trial before a Juir, which occupied thirty days, 
there was a verdict for the plaintiff for $18,000, 
and a 1ud&;ment accordingly, to review which 
the defendants have brought a writ of error. 

The petition alleges Uiat the plaintiff, being 
the owner of patents for the manufacture and 
sale of pressea tan bark, entered into a con- 
tract with one Mack, of Cincinnati, for the con- 
struction of a steamboat which was to receive, 
carry, and operate machinery to be erected on 
it by the defendants under the contract sued 
upon, and was to be constructed, by agreement 
with the defendants, under their control and 
supervision, and to their acceptance; and that 
the boat was so constructed by Mack and was 

rs77l ^c^P^ ^7 ^^ defendants. The contract be- 

i ^ ' ^ tween the plaintiff and Mack for the construc- 
tion of the boat was in writing, and was made 
on the 17th of June, 1881. it contained the 
particulars as to the size and material and mode 
of construction of the boat, and stated that its 
construction and acceptance on the part of the 
plaintiff was left with "Theo. J. McGowan & 
Bliss," and that it was to be finished and de- 
livered, afloat, to the plaintiff, on or before 
August 28, 1881. The petition alleges that this 
contract with Mack was made with full knowl- 
edge on the part of the defendants of the pur- 
pose for which the boat was being constructed, 
and with their direction, counsel and advice. 

The written papm constituting the contract 
between the ptaintifP and defendants were as 
follows: On the 28d of April, 1881, the de- 
fendants, using the signature "Theo. J. Mc- 
Gowan & BUss," wrote from Cincinnati to A. 
G. Darwin, the president of the plaintiff, the 
following letter: 

"Cm'Ti, O.. April 28d,1881. 
•*A. G. Darwin : 

"Dbab Sib: We herewith submit plan for 
bark press, two views, one plan and tLe other 
elevation. They were gotten up in great haste 
and are not as full as they should be, but thev 
show what our ideas are. The operation is 
2 12' hyd. messes, £ £, one on each side of 20' 
byd. press D, to remove the bark from con- 
taining cyl. G, alternately, after being pressed 
ib 20" hyd. press D. They pass from the hyd . 

Sress £ to hyd. press D by a track, and are 
lied at top end from floor above, and Uie bale 
is also deuvered from top end of containing 
cyl. on to the floor from which cylinders are 
filled. F Is a chamber 40' in diameter and 12 
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feet high» and is supplied with water and air 
by steam pump A, wnich keeps up a pressure 
hi F to 800 lbs., to operate the hyd. presses n^ 
id at beginning of the operation, and* wheii 
the hyd. pumps B and C have raised the pres- 
sure m hyd. press beyond 800 lbs., the che^ 
valves close and shut off connection between 
hyd. presses and pressure chamber. Then the 
hyd. pumps B and C complete the pressure un- 
til bale is pressed in 20' press and bale removed 
from containing cyL The hyd. pump C is 
used exclusively for 20' hyd. press, and hyd. 
pump B is used for the two 12' presses £ K 
The hyd. pumps are independent of each other, [878| 
and each has its own steam cyl. The steam 
pumps use the water over again from tank 
from which it has been delivered from hyd. 
presses. The operation is about as follows: 
The containinfi" cyL is filled from upper floor, 
is run under 20' press and pressed up to de- 
sired pressure; it is then run on track to 12' press, 
where it is forced from containing cyL, which 
is again filled and operation repeated, and, 
while cyl. is being emptied the oUier is going 
through 20' press, and so on; work is done very 
rapidly and well. 20' press can be used up to 
1,500 tons pressure. 

"TrustiDg this hurried explanation is satis- 
factory and that we may have your favors, 
"Yours, &c., Thbo. J. McGFowan & Busa. 

"P. S. — Time required tor each pressing and 
delivery of bale 2^ minutes. We guarantee the 
whole.'^ 

On the 20th of May, 1881, the followinr let- 
ter, signed "The McGowan Pump Co.,'' was 
written to Darwin: 

"Cincinnati, O., May, fOih, 1881. 
"A. G. D., Chicago: 

'Tours 18th to hand, and contents noted. 
By enlarging press, as per your suggestion 
(which we thinK veiy good), we are ofopiiiioD 
that we have large surplus power in presKs, 
and almost agree with you in your ideas as to 
amount, but we are inexperienced with the 
nsture of tan bark to press into a cylinder and 
remove therefrom, ana have been governed en- 
tirely by thecalculationsgiveiiusbyMr. Hill,aod 
we think there will have to be some little experi- 
menting before you can accomplish Just what 
you want. We do not know how much com- 
pression there will be to make bale and weight 
required, nor how bulky the bark will be, when 
loose, to make bale of required size. We do 
know the motions can be made in 2i minutes 
and the pressure 1,500 tons given, bat what 
kind of bale it will be we do not know. We (Wt] 
are constructing this machinery to make then 
bales 14' x 16*, and not much clearance. We 
think it would be advisable to have more desi^ 
ance made, by extending columns further out, 
to prmit a large bale hSng made, by enlarging 
cylinder, as you suggest. This would neces- 
sarily make the press cost more money. The 
bars would have to be extended farther out and 
the castings make heavier to resist pressnre. 
If you come to the cor^^lusioa to have enlarge- 
ment made, notify us at the earliest moment 
possible. We have now got scale drawings 
about complete, and, when the boat is pro- 
cured, or other selection made for erection, wt 
will have to add to our plan the suppcvts for 
the support of presses to foundations. It wiU 
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materially change our plans if changed from 
boat to land, as presses are very long, and on 
a shallow boat would throw them above main 
deck. We will be glad to see you. 

••lira McCJowAN Pump Co." 

On the 28d of J^me. 1881, the following 
written contract wab executed: 

•'Cincinnati, O., June2Sd, 1881. 
'"The Am'r. Pressed Tan Bark Co., of 240 
Broadway, New York. 

"Gentlemen: We herebjr propose to tuT- 
nisb you the following machinery: 

'*1. 14' X 24" engine and all necessary trim- 
mings for grindtiig bark. 

"S. 14" X 28' engine and all necessary trim- 
mings for propelling boat 

'•8. 8 boilers, 42^ x 26', and all necessary 
trimmings for propeUing boat. 

"3 bark mills and all necessary trimmings 
and getuing. 

"1 bark elevator, 2 elevators with platforms, 
for raising and lowering pressed bsj'k to and 
from hold of boats, to be provided with safety 
catches and unwinding device; 8 heaters— 1 for 
bark engines, 1 for boat engines, and 1 for 
steam pumps; 1 steam pump for boiler feed; 1 
deck hand pump; 250 feet of rubber hose, 
couplings, and 8 nozzles; 2 hoppers and scales 
[580] to weigh bark; all the necessary shafting, hang- 
ers, pulleys, beltings, and all steam and escape 
pipes; also one 20' hyd. oress and two 12' hyd. 
presses, with their necessary fixtures and con- 
nections, together with the necessary hyd. steam 
pumps, tank, etc., for pressing baik into bales; 
all to be done in a workmanlike manner and of 
first class material, and set up aboard your boat 
in Cincinnati, Obio, for the sum dr twenty- 
three thousand seven hundred ($28,700) dol- 
lars; the above machinery to have a sufficient 
capacity to do the required work, and guaran- 
teed to pass government inspection. 

"The McGowah Pomp Co. 

"To be completed In 60 days. 

•*We accept the above. 
"Accepted June 28, 1881. 

"Ah^ Tav Babk Co., 
"By 8. H. Beach, Atf y." 

On the 80th of June, 1881, the following let- 
ter was written by Darwin to "The McGowan 
Pump Co. :" 

"New Tobk. June 80, 1881. 
^'To the McGowan Pump Co., Cin'ti, Ohio. 

"Mr. 8. H. Beach hands us contract for 
presses, engines, boilers, etc., etc., entirely 
satisfactory, as we understand — ^that is, that the 
capacity of the presses, etc., are in keeping 
with guarantee expressed in ^our letter of 
April 28, 1881, which we consider a part of 
your contract, in so far as guarantee of the 
presses are concerned. Please give us formal 
acknowledgment of the same. 

"Yours Respectfully, A. G. Dabwin, 

"Pres'l A. P. T. B. Co." 

On the 6th of July, 1881, the following let- 
tm was written by the McGowan Pump Co. 
to Darwin: 
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'CiNOiNNATi, Ohio, July 6, 1881. 
"A. G. Darwin, N. Y. 

"Dear Sir: Your favor of June 80th to hand 
and noted. Our contract is In accord with 
ours of April 28. Of course we do not know 
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nor could we guarantee anvthing in reference [581] 
to whether the bark win bale or not, or weight 
or size of bale. That we consider an experi- 
ment, and can only be demonstrated by test 
"Yours Req)ectfuUy, 

The McGowan Pump Co." 

At the trial, the plaintiff offered evidence, in 
connection with the contract with Mack, tend- 
ing to prove that that contract was drawn up in 
the office of the defendants, and read over by 
the parties before it was signed, in the presence 
of tbe defendants, and was left in their safe 
until sometime in November. 1881, when tbe 
boat was launched bv MacK; ana evidence 
tending to show that the defendants agreed to 
superintend the erection and construction of the 
boat, and took upon themselves the supervision 
and control of the same, and undertook to ac- 
cept the same, for the plaintiff; that the boat 
was constructed for the purpose of receiving 
and operating tbe machinery of the defendants, 
according to plans of construction discussed 
between the agents of the plaintiff and Mack, 
and the defendants, and approved by the de- 
fendants; and that l^e defendants did superin- 
tend the construction of the boat and accept 
the same. 

The petition alleges that the contract of the 
28d of June, 1881, was a contract whereby the 
defendants agreed and guarantied to construct, 
erect, complete and have in operation on board 
of the boat, within sixty days from the date ot 
the contract, the machmery specified in it, for 
the purpose of pressing tan bark under the pa- 
tented process, and according to plans, speci- 
fications and details furnished by the defend- 
ants; and that the defendants guarantied that 
all of the machinery should be done in a work- 
manlike manner and of first class material, and 
set up on board of the boat at Cincinnati, and 
that all of said machinery should have suffi- 
cient capacity to do, and would do, the required 
work, and would pass government insp^^on, 
and that the hydraulic machinery would sustain 
and work up to a pressure of 1,600 tons, and 
that the time necessary for pressing and aeliv- 
ering each bale of bark would be 2i minutes. 

The breach alleged in the petition is that the [582) 
defendants have railed to construct, erect and 
complete the machinery according to the con- 
tract, and have failed to erect ana complete it 
within tbe time set forth in the contract; that 
the machinery constructed and erected on board 
of the boat by the defendants is of insufficient 
and inferior material, is inferior and defective 
in character and quality of workmanship, and 
fails to do the work required by the contract: 
and that the hydraulic machinery constructed 
Will not give, sustain or work up to the 1,500 
tons pressure as guarantied by the defendants, 
and is defective in workmanship and unsafe. 
The petition further alleges that the plaintiff 
has wholly performed on its part the contract 
of the 28d of June, 1881, and paid to the de- 
fendants, on account of the $28,700 to be paid 
thereby, the following sums, at the following 
dates: November 5, 1881, $4,600; November 
26, 1881, $2,600; January 24, 1882. $8,000; Feb- 
ruary 28, 1882. $2,600; and March 80, 1882, 
$4 <000; making a total of $16,600. 

The defendants put in an answer, denying 
generally the averments of the petition, on 
which the case went to trial. On ttie third day 
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at the trial, by leave of the court, the defend- 
ants filed an amendment to their answer, in the 
following lanffoage: 

" Second defense. These defendants, pro- 
testinff that the contract dated June 28, 1881, 
described in the petition, was not made with 
them, but with the McQowan Pump Company, 
a corporation of Ohio, say: that if it shall ap- 
pear, upon the trial of this cause, that the con- 
tract was made with them as partners, imder 
the name of the McQowan Pump Company, 
and not with said Corporation, then they say 
that said contract, as made June 28, 1881, did 
not provide, as a psrt of said contract, that the 
hydraulic machinery would sustain and work 
up to a pressure of fifteen hundred tons, or that 
the time necessary for pressing and deuvering 
each bale of bark would be two and a haff 
minutes, as alleged in said petition. The de- 
fenduits say that said contract, as originally 
executed, contained neither of said provlMons, 
and that, if it shall appear that, by a subsequent 
^^^^ modification of said contract, such provisions 
C*"J were added to and became a part of said con- 
tract, then thev say that the same were wholly 
without consideration. 

" Thirdly. And for a further defense in this 
behalf, Uieee defendants, protcstinff that the 
contract, dated June 28, 1^1, descnbed in the 
petition, was made with the McQowan Pump 
Company, a corporation of Ohio, say that if 
it shall appear, upon the trial of this cause, 
tliat it was made with them as partners, under 
the name of the McQowan Pump Company, 
then, that on and before the 80th day of March, 
1882, extra work, not required by said contract, 
to the amount of fifteen hundred and eighty- 
two dollars and fifty-one cents, had been fur- 
nished to the said American Tan Bark Company, 
beine the same extras described in the contmct 
hereinafter copied, and that, in consideration 
of the transfer to the American Pressed Tan 
Bark Company of all the machinery embodied 
in the said contract of June 28, 1881, and said 
extras, with receipts in full for aU material and 
machinery furnished T. Q. McQowan and Bliss 
by other parties for steamer Tan Bark, the said 
contract of June 28, 1881, has been wholly re- 
leased and discharged, and other terms of agree- 
ment substituted therefor, by reason of the fact 
that, on the 80th dav of March, 1882, a contract 
was executed and delivered by and between the 
parties to the contract of June 28, 1881; viz., the 
McQowan Pump Company and the American 
Pressed Tan Bark Company, and which contract 
of March 80, 1882, if it shall turn out that it was 
made by the defendants as a partnership, under 
the name of the Mc€k)wan Pump Company, was 
made and delivered for the benefit ox the same 
McQowan Pump Company which executed the 
contract of June 28, 1881, which contract is still 
in full force and binding between the parties, 
and is in the words and figures following to wit: 
'CraciNHATi, 0., March 80, 1882. 
'In consideration of 11,200 dollars to be 
jMdd us we hereby transfer to the American 
Pressed Tan Bark Company of New York all 
the machinery embodied in our contract, and 
. extras, with receipts in full for all material and 
lo8*j mach'y furnished T. J. McQowan & Bliss by 
other parties for steamer 'Tan Bark.' The 
terms of this sale are as follows: To continue 
all former agreements and guaranties, except 
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time required to press bark Into bales and re- 
moval irom cylinders. We further agree to 
transfer to saia Co. all spedal patterns made 
for our hyd. machinery, and also agree to trans- 
fer to said Co. our exclusive interest In the ac- 
cumulator and double-end arrangement on 
hyd. press for bark purposes only. It is here- 
by agreed that the above guaranty, coTering 
hyd. mach'y, extends only to the strength <n 
material omy up to the fifteen hnndrMl tons 
prtesure. We hereby acknowledge receipt of 
four thousand dollars; balance to be paid on 
presentation of receipts, as above. 

'All erasures and changes made before signing. 
The McQowan Pump Co. 
Ambbioak PRBsasD Tak Babk Co. 
By 8. H. Bbaoh, Attomev.' 

"And the defendants further say that the 
four thousand dollars described in the petition 
as oaid on the 80th day of March, 1882, was 
paici to the said McGk)wan Pump Company 
under and in pursuance of the saia contract of 
March 80, 18&, at the date of its execution, 
and is the same sum therein named and re- 
ceipted for, but that no further or other pay- 
ments have been made under said contract, u- 
though the same has been wholly complied 
with by the said McQowan Pump Company. 

"Fourthly. And by way of a fourth de- 
fense in this cause, the defendants, protesting 
that the said contract of June 28, 1881, was 
made by the McQowan Pump Company, a co^ 
poration of Ohio, and not with the de^dants 
as partners under the name of the McQowan 
Pump Company, nevertheless, if it aball prove, 
upon the trial of this cause, that it was made 
with them in such partnerahip oapacity, by 
way of further defense, say: that in the month 
of March, 1882. the defenaants took posseasion 
of imd accepted the machinery constructed up- 
on the said steamer 'Tan Bark/ as and for fml 
performance of said contract, and waived any 
cUdm ^r further performance thereof, and 
have prevented the defendants from making 
further performance thereof, if such were (sa^i 
necessary, which the defendants deny, by tak- 
ing Uie same into their exclusive custody and 
possession, and have made divers and sun- 
dry changes in said machinery themselves, so 
as to prevent and render impossible any further 
performance thereof, if any such were neces- 
sary under said contract,and have employed the 
McQowan Pump Company of Cincinnan.Ohio. 
being the same Company which entered into 
the contract of June 23, 1881, described in the 
petition, to do work to be used in making other 
changes and alterations, which last named work 
done by the McQowan Pump Company, and 
which, if said Company turn out to have been 
a partner^ip, was done by the defendants 
as such partnership, amounts to the sums of 
$1,884.96 and $146,50, for which an action ii 
now pending against the said plaintiff on behalf 
of the said McQowan Pump Company, u 
aforesaid; and said defendants have removed 
said steamer ' Tan Bark,' and all said machin- 
ery so altered, fh>m the joriadiction of this 
court and into the State oi Tennessee, where 
the same now is, and have impropriated the 
same to their own use."* 

The plaintiff put in. a reply to this amended 
answer. In regard to the second defense, the 
reply denies that the provisions of the contract, 
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Uiat Um h^dniilk inaohliienr would sustain aod 
work op to a preatureof 1,600 tons, or that the 
lime necMMTy for pzeesinganddeliveriiig each 
bale of bark would be two aud a half minuteB, 
were without oonsideration, and denies the other 
a]lmtk>nB of the second defense. As to the 
thkd defense, it all^;es that the instrument of 
the 80th of March, 1^, was executed by it on 
the faith of representations made to it by the 
defendants that they had operated and tested the 
hydraulic machinery up to a pressure of 1,000 
tons, and that the bsles of bark pressed by them 
on the trial of the machinery made by them on 
the 27th of March, 1G82, bad received a pressure 
of 1,000 tons therefrom, and that the machinery 
as so constructed had been operated by the de- 
fendants under said pressure of 1,000 tons; that 
those representations were untrue; that had the 
plaintilz known that fact, it would not have 
executed the iostrument; that, on discoyerinff 
the untruth of the representations, it immedi- 

f 5861 ^^7 notified the defendants that the agreement 
set forth in the instrument was null and void; 
that the same was thereupon abandoned by the 
parties thereto; and that the hydraulic machin* 
«iy never has worked, and never will work, up 
to a pressure of 1,500 tons, and wholly fails to 
comply with the agreements and guaranties 
made py the defendants. It denies the other 
allegations of the third defense. As to the 
fourth defense, it avers that, after the defend- 
ants refused to do any further work on the 
machinery, it made, at heavy expense, altera- 
tions in it to make it operative. 

The bill of exceptions states that the plaint- 
iff gave evidence " tending to prove that the 
defendants were partners under, and signed, the 
name of T. J. McGowan & Bliss and The 
HcGowan Pump Company, and tending to 
show that, at the time the contract of June 23 
was signed, the defendants, upon being aiE^ed 
the reason for using the name of The McGk)wan 
Pump Company, said it was to retain the old 
name:" also, that the plaintiff gave evidence 
"tending to show defendants had negotiated 
with pladmtiff as a firm, under the name of The 
McGowan Pump Company, prior to June 28, 
1881, and that tne defendants contracted wiUi 
the plaintiff June 28, 1881, as a firm, under 
the name of The McGowan Pump Company, 
and that all the plaintiff's dealings with the de- 
fendants were as such partnership;" and evi- 
dence tending to show that the plaintiff was a 
Corporation aulv organized under the laws of 
New Jersey, ana owned valuable patents for 
the grinding and pressing of tan b^rk, whidi 
it expected to utilize in tUs machinery and the 
use thereof; and evidence tending to show 
"that the machinery named in the said con- 
tract of June 23, 1881, was not completely 
finished and put upon the said boat within the 
sixty days named in said contract, nor for 
a lonff time thereafter, and that, when com- 
pleted, it was of insufficient material, and not 
of sufficient power or strength to press a bale 
of tan bark with a pressure of fifteen himdred 
tons in two and one half minutes, nor within 
any time; that the entire machinery was whol- 
ly insufficient to accomplish the purpose for 
which it was constructed, and was very rough, 

[^37] ^^ ^^ made in an unworkmanlike manner; 
that, in consequence thereof* it suffered great 
delay in the use of the said boat and machinery, 
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and great damage in having to enend a large 
sum of money upon the same; and that it lost 
a very large sum of money by the breach of the 
said contract before it was finished, and after 
that, because of the insufficiency of the said 
machinery and its defective character." 

The contract of March 80, 1882, was in the 
words set forth in the third defense in the 
amendment to the answer. The plaintiff gave 
evidence tending to show that it had prior to 
the 80th of March, 1882, paid to the defend- 
ants, on account of the machinery and work, 
$12,600; that, a few days after signing the last 
named contract, it paid the $1,000 named 
therein; that no macmnery had been put in the 
boat on the 10th of November, 1881; and that 
there was nothing ready on the boat by De- 
cember 0, 1881; and evidence tending to show 
that, after it took possession of the boat and 
machinerr, it made additions thereto, costing 
some $1,200, a part of which the defendants 
did for it under a written contract of the 10th 
of April, 1882, mentioned hereafter. 

The UU of exceptions also contains the fol- 
lowing statements: "The plaintiff offered evi- 
dence of experts tending to show that the 
machinery and material of which it was con- 
structed was poor and insufficient to sustain the 
required pressure, and, upon cross examina- 
tion upon this point, the said witnesses gave 
evidence tending to show that a single hy- 
draulic cylinder could not be made of cast Iron 
so as to l)ear 1,600 tons pressure; that the water 
would permeate and pass through the iron; 
and upon examination by the court, evidence 
tending to prove that it was not practicable to 

fet sucn pressure with one cvlinder of the kind, 
ut that it might be done with three cylinders, 
of a pressure of 600 tons each upon one platen; 
and, on further cross examination, they gave 
evidence tending to show that water would 
force itself through cast Iron at 700 tons press- 
ure, that cast iron is not safe for more than 
600 tons. And the plaintiff gave evidence 
tending to show that the machinery was only 
of the value of scrap. The plaintiff also gave 
evidence tending to show that, at and bdore 
the contract ox March 80, 1882, was entered 
into, McGowan had stated that he bad had a 
pressure, on previous tests, of 800 to 1,000 
tons on the machinery in pressing bark, and 
that said representations were fal^, and that 
plaintiff was therebv induced to enter into said 
agreement. Plaintiff gave evidence tending to 
show that the defendants had tested the ma- 
chinery, and it was foimd defective, on the 
27th of March, 1882, before the execution of 
the contract of March 80; and defendants gave 
evidence tending to show the contrary, and 
that they made no false representations, and 
that plaintiff knew, from its employes present 
at the test, what pressure it bore at the time, 
and reported to the plaintiff that it had never 
borne a pressure of over 400 tons, and that there 
was no more on it at that time. They gave evi- 
dence tending to show that McGowan claimed 
that the failure of the machinery was caused 
by the insufficient foundations of the boat, be- 
cause the machinery was not adapted to the 
boat; that they had done all that was practic- 
able, under t^e condition of the boat upon 
which the machinery was to be placed. But 
the plaintiff gave eviaence tending, on the con- 
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trary, to show that it was practicable to con- 
struct such machinery of cast iron and place it 
upon said boat. " ' The defendants offered evi- 
dence tending to show that any such boat with 
machinery upon it had never before been 
known and used; that it had in no way been 
tested; and that it was an experiment. They 
idso offered evidence tending to show that the 
plaintiff had possession of the said boat im- 
mediately after she came off the ways, on or 
about the first of November, 1881, and received 
the boat from Mack, and that it had witnessed 
experiments of pressing bark made with the ma- 
chinery in January, February and March, 1882, 
and was familiar with the condition, stren^ 
and workmanship of the same before entenns 
into the contract of March 80, 1882, and haa 
knowledge before that of the amount of press- 
ure which the defendants had used thereon." 
"The defendants offered evidence tending to 
show that they were not boat builders, had no 
knowledge of boats or of boat building, as the 
plaintiff knew, and that defendants refused to 
take any responsibility about the boat, and had 
r5891 ^othin^ to do with planning, constructing, 
supervising, accepting, or controlling it or its 
foundations; that they supposed Mr. Mack 
would attend to that; that the boat was not 
launched or presented for the machinery until 
November, 1881; that they supposed, when 
they commenced to put the machinery upon it, 
that it would be sufficiently strong; that the 
foundations, as they proceeded, proved wholly 
insufficient for that purpose, being too weak; 
that they reported it to the plaintiff's a^ent; 
that he said to them to go ahead and put it on 
and he would guaranty tnat thev would stand; 
that tbe defects in the boat ana the bad man- 
agement of the machinery by the plaintiff 
caused all the difficulty and breakage in the 
machinery, and all the expense in repairing; 
and, in addition thereto, tne defendants also 
offered proof tending to show that the boat 
was not ready for their work until about the 
J 0th of November, 1881, and that thev used 
due diligence in the manufacture of the ma- 
chinery and in putting it upon the boat, and 
that the delay therein was due to the delay in 
finishing the boat and in the character of the 
boat when presented for the machinery to be 
put upon the same. They also offered proof 
tending to show that the material of which the 
said machinery was constructed was of suf- 
ficient strength to work 1,500 tons and more. 
They also offered proof tending to show that, 
hi March and April, 1882, the plaintiff took 
possession and control of said machinery, and 
that it was built and set up on its boat by the 
defendants under the contract of June 23, 1881, 
and afterwards, to make it more perfect, effect- 
ual, and useful, entered into the contract of 
April 19, 1882, with the defendants, and the 
defendants furnished the labor and the ma- 
terial i)rovided for in said contract and that 
the plaintiff used it on their boat. The de- 
fendants also gave evidence tending to show 
that the machinery for pressing the bark was 
constructed of the very best cast iron, and that 
that was the only material of which said ma- 
chinery is ever constructed; that the same was of 
the very highest and best character, and that the 
workniBn upon it and the workndanship were of 
the highest and best character, and that they 
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endeavored in every way they could to make this 
machinery as strong and as well as it could be 
made. They also offered evidence tending to 
show that, after the boat was launched and 
ready for the machinery, they proceeded to put 
the machinery upon tne boat, and thereafter 
they worked with due diligence in putting tbe 
same upon the said boat. The defendants also 
offered proof tending to show that they hnd 
fulfilled their contract and were not liable 
for any damage to the plaintiff, but, on the 
contrary, the plaintiff owed them for said 
work, and under the agreement of March 30, 
1882, the sum of $8,731.46. The defendonts 
also offered evidence tending to show that they 
never examined Mack's contract, and that there 
was nothing said about the character of the 
foundations of such machinery; that they 
supposed that, Mack being a boat builder, he 
knew what foundations for the machinery 
would be necessary. They also gave evidence 
tending to show that theMc€k>wan Pump Com- 
pany was a corporation at the time of entering 
Into the contract of June 23, 1881, and was so 
acting in making the contract, and that the 
plaintiff was so informed of it before the silk- 
ing of the contract." "They also offered evi- 
dence tending to show that the boat was not 
constructed to carry freight or passengers, and 
the propelling machinery was to be plain, un- 
ornamcnted machinery, to propel the boat from 
landing to landing at a rate of from two to two 
and a half miles per hour, and that, on her 
trip to Paducah and her trial trip up stream, 
she did more than that.'* 

"All the letters of defendants, copies of which 
are attached in the exhibits, hod the following 
letter head printed on them: 

'Established 1862. 
•Theo. J. McGowan, R C. Bliss. 

•Senior partner of late McGowan Bros. 

'Manufacturers of railroad water station sup- 
plies, water colunms, tank valves, steam and 
power pumps, wrought and cast iron pipe» 
etc. 
•Office of the McGowan Pump Co., 
*No% 141 AND 148 West Second Street, 

Cincinnati, ^ 18&-.' 

being the printed letter head that was in use 
prior to June 20, 1881, except" the letter of 
April 28, 1881, which had the same letterhead 
omitting the word "The" before "McGowan 
Pump Co.." and a letter dated May "8, 1881. 
siffned "The McGk)wan Pump Company," and 
addressed to Darwin. The bill of exceptions 
does not purport to set forth all the evidence 
that was given at the trial. 

After me verdict and before Judgment the 
defendants moved for a new trial, and, in case 
it should not be granted, then in arrest of Judg- 
ment, and, in case neither of such motions was 
granted, then to restrain the issuing of execu- 
tion in Uiis case to the amount which should 
remain after making the deduction of the 
amount sued for in the suit mentioned in tbe 
f ourUi defense in the amendment to the answer. 
These motions were denied, and the defendants 
excepted. 

The first eiror assigned relates to the question 
whether the contract of June 28, 1881, waa 
made by the defendants as copartnerB, or was 
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made by a corporation called "The Mc€k>waQ 
Pump Compauy." If by tbe latter, the action 
must fail. 

The court under exceptions by the defend- 
ants, gave the following InBtructiona to the 
Jury: 

"1. If the Jury find from the evidence that 
defendants, prior to the making of the con- 
tract of June 28, 1881, held themselves out to 
plaintiff as partners, and that plaintiff dealt 
with them as such prior to the making of said 
contract, and entered into said contract be- 
lieving them to be a firm, bt'I without notice 
of a corporation, then said defendants are liable 
on said contract, even though they should find 
that defendants were not in fact a firm, and 
that there was a corporation called 'The Mc- 
Gowan Pump Company.' 

"3. If the Jury find, from the evidence, that 
the defendants were, prior to June 28, 1881, 
doing business as partners under the name of 
•The McQowan Pump Conipanv' or 'McGowan 
Pump Co..' and that plaintiff dealt with them 
before said date as such partners, and had no 
knowledge of any change in said business, then 
said contract is the contract of defendants, and 
defendants cannot avoid or escape liability 
15921 thereon, even if on that date n corporation ex- 
isted OEtued 'The McGtowan Pump Company,' 
with which defendants may have been con- 
nected, and to which they had turned over their 
entire partnership business and assets." 

The court also charged the juiy as follows 
on the question of partnership, no part of which 
charge was excepted to by the defendants: 

"The plaintiff has sued the defendants as 
partners, and can recover aj^ainst them only 
as individuals, jointly, equally, and severally 
liable upon their contract. The two defendants 
McGowan and Bliss, undeniably negotiated 
and executed the contract, but whether as in- 
dividuals, or as the representatives and agents 
of a corporation, is a question you are to aeter- 
mine. On the facts of this case, which are not 
disputed, the law charges them as partners, in 
their liabili^ on the contract with the plaint- 
iff, unless they have established by proof that 
they were, in making the contract, oidy the 
agents of a corporation, and disclosed their 
agency to the plaintiff, or that this in fact 
was otherwise known to the plaintiff. It is 
wholly immaterial, if they were in fact part- 
ners, or held themselves out to the plaintiff as 
partners, which is precisely the same thing as 
if they were partners in fact, by what name 
they did their business or made this contract; 
whether they were known or contracted as 
'Theodore J. McGowan & Bliss,' as 'McGowan 
Pump Company/ or as 'The McGowan Pump 
Company/ or whether they used any or all of 
these names indifferently or interchangeably. 
Now, If they held themselves out to the plaint- 
iff as partners, it is unimportant whether they 
were a corporation or not in fact. Your in- 
quiries are: (1) Were they partners in fact in 
making tills contract ? IX so, they would 
be liable as partners. (2) Did they hold 
themselves out to the plaintiff as partners? If 
90, they would be liable In that relation. (8) 
Were they In fact the authorized agents or rep- 
resentatives of a corporation competent to con- 
tract as a coiporation, or did they assume to be 
io authorized, and in that representative capa- 
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city make this contract? If so, they cannot be 
held as partners, provided they disclosed their 
agency to the agents acting about this business 
for the plaintiff Corporation; namely, Darwin, 
Beach, or Hill, or any of them, or if these [593] 
agents of the plaintiff Corporation otherwise 
knew that fact. If the Jury find that, on the 
28d of June, 1881, there was In existence a 
corporation called 'The McGowan Pump Com- 
pany/ qualified to do business, when tne con- 
tract of that date was signed in that name, and 
that the defendants were authorized to act for 
It, and informed Beach that it was that Cor- 

E oration making the contract, the verdict must 
e for the defendants, because the Corporation 
is not here sued. And in ascertaining whether the 
Corporation existed in f act,if you findthatthe en- 
tire amount of capital stock of 'The McGowan 
Pump Company* was subscribed, and the sub- 
scribers met and elected directors, and the di- 
ectors elected Theodore J. McGowan president 
and Robert C. Bliss secretary, and said president 
and secretary made the contract of June2d, 1881, 
lathe name of 'The McGk)wan PumpCompany,' 
and informed the agent of the plaintiff at tne 
time that 'The McGJowan Pump Company* was 
a corporation, and was contracting in that ca- 
pacity, then the defendants are entitied to a 
verdict, notwithstanding it may appear to the 
Jury that the subscribers to the articles of In- 
corporation failed to certify to the Secretary of 
State, as reouircd by law, that said subscdption 
of stock haa been made. But, as a corporation 
in Ohio can only act by or under the authority 
of its board of directors, and on the 23d June, 
1881, there is no evidence tending to show any 
action of the board of the Corporation known as 
the McGrowan Pump Company authorizing the 
contract in this case to be maae, and authoriz- 
ing either McGowan or Bliss to contract for 
the Corporation, you should consider the fact 
that they had no such authority on that date 
to make a contract for the Corporation, in de- 
termining whether thev did In fact imdertake 
to contract for the Corporation, and wheth- 
er the signature to said contract was the 
signature of the Corporation or of the defend- 
ants as partners. But, while you should give 
this fact its due weight, also the fact that the 
final on^anization sought to be proved was 
only a few days prior to the contract, together 
with all the other facts relating to the forma- 
tion of the Corporation, It Is proper to say that, 
in the opinion of the court, tne want of direct 
authority conferred by a board of directors [(^9* 
would not. In this controversy, so affect the 
contract as to convert it into one of partner- 
ship, because that is a question between the 
Corporation and its officers assuming to act for 
It; wherefore, if you find that, notwithstanding 
this want c authority, the defendants assumed, 
in their corporate capacity, to contract with the 
plaintiff, and notified Beach that they were so 
assuming to act, or he otherwise knew It, your 
verdict must be for the defendants, irrespective 
of any want of anthority. This point of noti- 
fying Beach Is one of direct coxmict of testi- 
mony between the parties, which you must set- 
tle under the rules to be hereafter mentioned, 
the court beine: content to say here that it Is a 
matter in this mwsuit of paramount Importance 
to botii parties, which demands ^our most care- 
ful consideration. In determining these ques- 
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tions submitted to you on this branch of the 
case you may look to all the facts in proof hav- 
ing any beanng on the questions." '1 invite 
your attention to certain features of the evi- 
dence on this branch of the case. From the 
origin of the transaction In controversy in this 
case, found in Darwin's letter of March 12, 
1881, and even prior to that time, as shown 
by the defendant dealings with him as presi- 
dent of another company, it is undisputea that 
the defendants dealt, in the negotiations with 
the plaintiffs agent, as partners, no matter un- 
der what name, until, at the veiy earliest, about 
the 20th May, when the alleged transfer of assets 
to the Corporation is said to have taken place; 
and it may be you will find, in the disputed 
facts, that they so dealt down to about June 20, 
1881, when the minutes of corporate orniniza- 
tioD, in proof, show that a more complete or- 
ganization was attempted or perfected. The 
exact status of this Corporation between these 
dates mieht be under some circumstances a 
matter ox grave importance, as to which it 
would be ue duty of the court to instruct you 
more fully. But here the court has. in the in- 
structions already given, indicated toe greatest 
influence it can have on this issue between the 
parties. Perhaps a fuller explanation of the le- 
gal effect of the proof about the status of this 
Corporation may aid you. It cannot be denied 
that the defendants were partners from the date 
of their partnership articles to the dissolution of 
[595] the partnership by the substitution of a coipora- 
tion; nor can it be denied that, as early as 1880, 
more than a year before this transaction began, 
the defendants took the primary step to organ- 
ize a corporation, but nothing more imtil May or 
June, Iwl, a short time before this coiitract 
was made; but it is equally undeniable that 
they negotiated and dealt with plaintiff as part- 
ners, necessarilv so, until the Corporation was 
more thoroughly established than it was by 
this primaiT step. Now, there is no proof 
tending to snow the plaintiffs agents baa any 
sort ofknowledce of the corporate existence of 
'The McGowan Pump Company,' in fact, down 
to the verv moment of signing the contract of 
June 28, 1881 when the defendants testify they 
told Beach of it, and that they were contract- 
ing as a corporation, which is denied by the 
plaintiff." **There w no proof whatever that 
plaintiffs agents" ''were ever informed by de- 
fendants of their own corporate capacity, be it 
what it may, at anytime prior to the signing of 
the contract, or that by other means they had 
such information. Therefore the court charges 
you that, by their relations in fact, the course 
of their dealings with the plaintiff, as shown 
by their letters and repeated interviews with 
each other throughout the negotiations, from 
the beginning to the moment of signing the 
contract, the defendants are estooped, in fact 
and law, to deny that, as to the plaintiff, they 
were partners in making the contract, unless 
you believe that they then disclosed their cor- 
porate character to Beach. If you find that to 
DC a fact, the court has already told you that 
your verdict shouldbe absolutely for the defend- 
ants. If you do not find that tobe a fact, but, on 
the contrary, believe the plaintiffs proof tiiat no 
such disclosure was maae, the defendants are 
liable as partners for whatever damagesy on may 
find for the pUdntiff, on the merits St the case. ' 
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The court also gave the following instruc- 
tion, at the request of the defendants: "2. If. 
before the 28d day of June, 1881, the McGowao 
Pump Company bad become incorporated and 
organized under the laws of Ohio, with Theo- 
dore McGowan as president and Robert C. 
Bliss as secretary, and if, when the contract of (5M) 
that date was made, the plaintiff was informed 
bv the defendants that the McGk>wan Pump 
Company, which entered into said contract^ 
was a corporation, then the plaintiff cannot re* 
cover against the present defendants." 

The court refused to give the following in- 
structions asked by the oefendauts, and to each 
refusal the defendants excepted: *'If the >Io- 
Qo wan Pump Conipany, which entered into the 
contract of June 28, 1831, was in fact an incor- 
porated company and not a partnership, then 
the plaintiff cannot recover in this case, whether 
the plaintiff supposed it to be a partnership or 
not'' "81. If the agent of the phuntiff. sent 
here to make a contract for this work, did con- 
tract with the McQowan Pump Company, and 
had it explained to him that the said Company 
had organized as a corporation, and the defendf- 
ants went on under said Corporation, and did 
the work provided for, which the plaintiff sub- 
sequentiy took from said Corporation, they can- 
not now deny that they dealt with the said Cor- 
poration." 

It is objected by the defendants that the court 
did not specify any limit of time jprior to the 
making of the contract of June 28, 1881, dar- 
ing which the holding out of the dcf endantato 
the plaintiff as partners, and the dealing of the 
plaintiff with tnem as such, would have the 
effect, in the absence of notice to the plaintiff of 
the change from a partnership to a corporation, 
to fix the liability of the defendants as partners; 
that, although tne bill of exceptions states that 
the plaintiff and the defendants were in corre- 
spondence prior to the organization of Uie Cor- 
poration, it does not state tbat there had been 
any dealings between them; and that especially 
there was error in refusing to charge propor- 
tion 81, above quoted. 

The bill of exceptions does not show that 
there was any eviaence that the defendants 
went on doing the work as a corporation, or 
that the plaintiff took the work from the Cor- 
poration. There was no exception to the gen- 
eral charffe of the court on the subject, am>ve 
Quoted. The court, in its general charge, dis- 
tinctiy instructed the Jury that if McGhDwan, 
as president of the Corporation, and Bliss as its 
secretary, made the contract of June 28, 1881, 
in the name of "The Mc€k)wan Pump Com- 
pany," and informed the agent of the phdntiff [99f] 
at the time that the McGowan Pump Company 
was a corporation and was contracting in that 
capacity, the defendants were entitled to a ver- 
dict Again, the court instructed the lury that 
if. notwithstanding any want of authonty in 
McGowan and Bliss to contract for the Corpora- 
tion, they assumed, in their corporate c^Nidty, 
to contract with the plaintiff, and to notify the 
plaintiffs agent. Beach, that they so aasmned to 
act, or he otherwise knew it thdr verdict must 
be for the defendants, irrespective cd any want 
of authority. Again, in its general charce. the 
court instructed the Juiy as follows: *uf the 
Jury find that, on the 28a of June, 1881, there 
was in existence a corporation called The M6- 
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Gowan Pump Co./ qualified to do business 
when the contract of that date was signed in 
that name, and that the defendants were au- 
thorized to act for it, and informed Beach that 
it was that Corporation making the contract, 
the verdict must be for the defendants, because 
the Corporation is not here sued." 

This disposition of the question of partner- 
ship by the court seems to us to have been 
proper and to have been as favorable to the de- 
fendants as they were entitled to ask. 

The criticism as to the want of the specifica- 
tion of the limit of time has no force. The bill 
of exceptions does not purport to state all the 
evidence that was ^ven at the trial. It does 
not show what dealings had been had between 
the parties prior to the making of the contract 
of June 28, 1881; nor does it appear by the rec- 
ord that the attention of the court was drawn 
by the defendants to this point of the limit of 
time, or that any request was made in regard to 
it. 

It is next objected by the defendants that 
the petition of the plaintiif alleges that the con- 
tract sued upon was fully performed by the 
plaintiff, ana alleges, as a breach, that the de- 
fendants failed to erect and complete the ma- 
chinery within the time set forth in the con- 
tract; that the averment of performance by the 
plaintiif is inconsistent with a recovery based 
on the theory that the defendants waived the 
performance by the plaintiff of the part of the 
contract relating to tne time when the boat was 
to be furnished; that the plaintiff could not re- 
[598] cover, on the averments of the petition, with- 
out proving that the boat was r^y to receive 
the machinery in time to allow it to be erected 
on the boat l)efore the end of sixty days from 
June 28. 1881; and that the proof was that the 
boat was not ready for the machinery until 
about the 10th of November, 1881. 

On this subject the court charged the jury as 
follows, under the exception of the defendants: 
"If the jury find that tne contract was made, 
as alleg^, with defendants, and that, after the 
day named for the completion of the contract, 
the work not being Uien completed, the boat was 
not then in readiness to receive it, yet if the boat 
was thereafter made ready by James Mack, and 
the defendants proceeded under the contract, 
they were then bound to complete it within the 
same length of time contemplated bv the orig- 
inal a^eement, and such additional time as may 
have oeen lost in the prosecution of the work, 
occasioned by Mack's delay in the construction 
of the boat; and, failing in this, they are liable 
for the consequences of such failure and delav. 
Therefore, the court charges you that the ae- 
fendants are only liable for anv damage caused 
by delay fo»" the period of delay found by ap- 
plication of the above rule to the proof in this 
case." 

The defendants contend that this was not a 
proper charge under the issues, and that, if the 
Doat was not ready for the machinery within 
the sixty days provided for bj the contract, the 
agreement of the defendants, if they proceeded 
to construct the machinery, became an agree- 
ment to deliver it within a reasonable time after 
the boat should be made ready to receive it. In 
accordance with these views, the defendants 
asked for the following instructions, each of 
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which was refused and to each refusal they ex- 
cepted: "4. That the contract sued on is entire, 
and required the plaintiff to have the machin- 
ery therein described built and set up on board 
a boat to be furnished by the plaintin.within 60 
days from June 28, 1881, and that, if the plaint- 
iff failed to furnish such boat until after the 
said period of 60 days from June 28, 1881, had 
expired, and, by reason of such failure, the de- 
fendants were imable to begin to set up sudi 
machinery on board said boat until after the ex- 
piration of said period of 60 days from June 
28, 1881, then the defendants are entitled to re- 
cover." "21. That, if the boat was not ready 
for the machinery in time to have the same put 
up within 60 days from the date of the con- 
tract, but the parties subsequently proceeded^ 
at the request of Beach, to put the machinery 
upon the boat, they were only bound to pro- 
ceed with reasonable diligence under tiie dr- 
cumstances, and were not bound to complete 
the same within 60 days thereafter, if the boat 
or the foundations provided for the machinery 
were so insufficient as to prevent such comple- 
tion within said time." "28. That, as the ma 
chinery was to be put upon a boat to be fur- 
nished by the plaintiff, to require of the defend- 
ants that they nave the machinery finished and 
put up on the boat within the 60 days, the plaint- 
iff must have had the boat ready and fit for the 
gurposein time to enable the defendants to 
ave put the machinery in place upon the boat, 
the same beinc^ ready therefor, within the 60 
days, and, if the boat was not ready in such 
time, then the plaintiff cannot recover damages 
for not having the said machinery so comphit- 
ed within 60 days. In such case the defend- 
ants were only bound to proceed with due dili- 
gence under tne circumstances." 

The argument on the part of the defendants 
is that the plaintiff, by failing to haveUie boat 
ready in time for the performance of the con- 
tract according to its terms, prevented such per- 
formance; that there was no mere postpone- 
ment of it for the number of days of delay 
caused by the plaintiff; that there is nothing to 
show that the defendants agreed, or would have 
agreed, to erect the machinery within 60 days 
after November 10, 1881; that, although both 
parties went on to perform tne contract, the 
element of the fixed time was eliminated from 
it; and that the true rule is that the contract was 
to be performed in a reasonable time, having re- 
gard to the nature and drrumstances of Uie 
performance. 

The bill of exceptions states that the plaint- 
iff " ^ve evidence tending to show that the 
machinery named in the said contract of Jun ^ 
28, 1881. was not completely finished and put 
upion said boat within the 60 days named in 
f aid contract, nor for a long time thereafter; " 
that, in consequence thereof, it " suffered greiat 
delay in the use of the said boat and machinery, [ 600] 
and great damage in having to expend a laige 
sum of money upon the same; and that the 

Slaintiff lost a ve^ large sum of money by the 
reach of said contract before it," the ma- 
chinery, " was finished." 

The petition contains an allegation of special 
damage, from the loss of tan bark occanoned 
by the delay in not erecting the machinery 
within 60 aays from June 28. 1881; but the 

1085 



57&-000 



SUFREMS Ck>UBT OF TBS UkITBD StATXS. 



Oct. TKaai, 



[601] 



bill of exceptions does not show that there was 
aDj evidrace tending to establish this special 
damage, except as it may be inferred, from the 
general charge of the court, that such testimony 
was offered. But the court, in its general 
charge, instructed the jur^ as follows: " The 
contract bound the defenaants to complete the 
machinery and set it up on the boat within 60 
days. It is too plain for argument that the 
failure of the plaintiif to have the boat ready 
would excuse the defendants from strict com- 
pliance with this part of the contract, and that 
all delay wbicb occurred lief ore the boat was 
readv is out of the case. The plaintiff was as 
much responsible for that as the defendants, or 
sufficiently so to preclude him from complaint 
on ihat score." 

It is therefore claimed by the plaintiff that 
no damages were included in the verdict on ac- 
count of tbe delay in not erecting the macbin- 
eiy within 60 days from June 23, 1881. This 
appears to be a sound proposition. We see no 
error in the cbaree of the court, that, if the de- 
fendants proceeded under the contract, they 
were bound to complete the work within the 
length of time contemplated by the original 
agreement, and such ludditional time as was 
lost by the delay in the construction of the 
boat There is nothing in the bill of exceptions 
to show that the machinery could not have been 
erected within 60 days after the boat was ready 
to receive it. The parties treated the contract 
as in full force, except as to the time in which 
it was to be performed, and the work was done 
and the payments were made under the con- 
tract as thus extended in time. The defend- 
ants made no claim before the suit was brought, 
that the contract was rescinded by reason of 
the nonreadiness of the boat until the 10th of 
November, 1881, or that there was any reason 
in that fact which prevented them from com- 
plying with their part of the contract within 
uie 60 days after the delivery of the boat. No 
such defense is set up by them in their answer, 
and they introduced no evidence to that effect, 
so far as the bill of exceptions shows. These 
Tiews are in accordance with the ruling of this 
court in Phidipi d Cotby C, Co, v. 8q/mour,^\ 
U. 8. 646 [23: 841]. The plaintiff went on 
paying the aefendants on account for the ma- 
chinery, and the defendants proceeded in erect- 
ing it without complaining of the delay in the 
furnishing of the boat, and without any daim 
that they were not required to furnish the ma- 
chinery within the 60 days after the furnishing 
of the Doat. See also Oratemm y. Tdbey, 75 HI. 
MO. 

The next assignment of error relates to the 
effect of the contract of March 80, 1882, set up 
in the third defense iiy the amended answer. 
The theory of the defendants is that this con- 
tract was substituted for all prior contracts and 
ought to have been the basis of the suit. The 
circuit court treated it as merely waiving the 
provision of the original contract in regard to 
the thna required for pressing and delivering 
each bale. 

The court, in its general charge, charged as 
follows, in regard to the contract of March 30, 
1882, under exception by the defendants: "But 
the plaintiff has not sued on that contract, nor 
avemd any breach of it in that respect. It has 
sued for breaches of the guaranty for a good 
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machine, and nothing else. This contract is 
pleaded by defendants as a defense to a claim of 
breach, and, so setting it up, the onhr question 
is whether it constitutes a defense. It is only a 
supi)lemental contract to that of June 28. It 
continues the guaranties of that contract, with 
the exception as to time. It does not make new 
guaranties for a new consideration, but obli- 
gates the defendants to canj out the old con- 
tract with the named exception, and imposes on 
defendants new obligations about the patterns, 
etc., which are independent and separable from 
the old contract and the old consideration. 
ThG court, therefore, charges you that its only 
effect is to reduce the original guaranty of the 
capacity of the macMne, In respect to the time rQoji 
for pressing the bale, if you find there was ^ ^ 
no fraud m procuring it; if there was such 
fraud it leaves that guaranty still in force." 
And afirain: *'The defendants claim that its 
proper construction requires that the 1,500 tons 
only iq^plies to strength of material to endure 
that pressure, as a maximum of endurance, not 
for a continuous working pressure. It belonged 
to the plaintiff to say what it wanted, and to 
defendants to consider it when they made the 
contract, whether they could give that which 
was wanted. There is no proof tending to 
show that the proper construction is that the 
plaintiff only wanted a machine of sufficient 
strength to endure a test of 1,500 tons; but, on 
the contrary, read in the light of the circum- 
stances proved, the language of the contract 
clearly means that the plaintiff wanted a ma- 
chine by which it could deliver on each and 
every bale a compression of 1,500 tons, if it 
chose so to use it, and which would endure the 
work forthe length of time suchamachine would 
wear, under pnident and reasonable manage- 
ment by the plaintiff." Still further: ''If the 
jury find that the terms of the guaranty pro- 
vided by the contract are in writing, as ex- 
pressed in the letters of April 23 and July 5, 
1881, then, while the McGowan Pump Ck>. did 
not guarantee that bark would bale, it did guar- 
anty to furnish practical machinery, set up on 
boaoiiof the boat, that was capable, in its design 
and in all its parts, of behig worked to apply 
1,500 tons pressure to press a bale of bark every 
two and one half minutes, or within a reason- 
able time, if the contract of March 80 be yalid, 
and capable, with reasonable care, in yiew of 
the character of such machinery and of rbe 
nature of the work, of continuous operation 
for the ordinary duration of such mechanism 
constructed for dmilar uses.**^ "If the jury 
find that the contract of Mardi '80, 1882, was 
duly made and is binding between the parties, 
it in no wise affects the r&ht of the plaintiff to 
recoyer for any breach of the original agree- 
ment between the parties upon which this ac- 
tion is founded, or of the guaranties contained 
in such original agreement except for the fail- 
ure in respect to the time required to press bark 
with the machinery into liales, and to remoye 
them from the cylinders. All the other obliga^ [Ml] 
tions and guaranties of the original contract 
would remain in full force, and the plaintHTs 
rif^bt to recover for their breach would remain 
unaffected by the contract of March 30, 1882. ** 

The defendants requested the following in- 
structions, each of which was refused by the 
court, and to each refusal the defendants ex- 
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«epted: "5. That the plaintiff cannot recover 
tipon the issue in this cause if it appear to the 
jury, from the testimony, that the contract 
which has been read in evidence, bearing date 
March 30, 1882, was in good faith executed 
and delivered by both the parties to this cause." 
**10. That the plaintiff does not entitle itself to 
recover upon the contract of June 28, 1881, by 
showing that the defendants failed to comply 
with the contract of March 80, 1882." "That, 
even if it be true, and believed by the jury from 
ibc testimony, that the contract of March 80, 
1882, was broken by the defendants by nonde- 
livery of the receipts, or of assignments of patent- 
rights, therein described, nevertheless, such 
breach does not entitle the plaintiff to recover in 
this case upon the contract of June 28, 1S81." 
•*12. A breach of the contract of March 30. 1882, 
entitles the party who did not break such con- 
tract, if it suffered damages by reason of such 
breach, to recover in an action for such dam- 
a|j:es founded upon such contract; but it fur- 
nishes no ground for recoveiy in this case upon 
the contract of June 28, 1881, for damages suf- 
fered by reason of a breach of the last named 
contract." *'14. That, by the contract of 
March 30, 1882. the parties waived and with- 
drew all previous agreements and guaranties 
relating to the hjrdraulic machinery, except 
only that the material of which it was composed 
had sufficient strength to work up to a total 
pressure of a thousand tons, and that the de- 
fendants are not liable to damages, in this ac- 
tion, for any defect in said hydraulic machin- 
ery, if said material had sufficient stren^ to 
work up to such pressure, unless, under the 
charge of the court, the jury believe, from the 
testimony, that the said contract was procured 
by fraud or false representation, and is, there- 
fore, not binding upon the plaintiff." "28. If 
it appear, in this case, that the machinery con- 
tracted for in the contract of March 30, 1882, 
was not possible to be made as working ma- 
chinery, because the material of which it was 
[604] to be made was not capable of sustaining any 
such working pressure, yet that the material 
used by the defendants was of the strength of 
1,500 tons, then the contract of the 30th March, 
1882, must be construed as relat^'ng to the 
strength of the material and not tTL^he working 
capacity of the machinery." 

The argument on the part of the defendants 
Is that the instrument of March 30, 1882, con- 
tained a new contract, and that the effect of it 
was to withdraw all guaranties relative to the 
hydraulic machinery, except that the strerfgth 
of the material would be such as to bear 1,500 
tons pressure; that the new contract did not 
modify the original guaranty that the boilers 
and machinery for propellins" the steamboat 
Would be made in a workmanlike manner and 
of first class material, with sufficient capacity 
to do the required work and to pass n;ovcrnment 
inspection, but thut all guaranties m regard to 
the hydraulic machinery intended to press the 
bark mto bales were withdrawn except the one 
relating to the strength of material; and that, 
as to that, all guaranties were withdrawn ex- 
cept that the material would bear 1,500 tons 
pressure, not for continuous work, but a press- 
ure up to 1,500 tons, or without bursting upon 
test. 
The view taken by the court on this subject 
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is shown by the following instructions glTen by 
it, to each of which the defendants excepted: 
"5. The written contract, if the jury find it 
was made between the plaintiff and the defend- 
ants, requires the machineiy to be made under 
it to be constructed in a workmanlike manner 
and of first class materials and to be set up 
aboard of the plaintiff's boat in Cincinnati. The 
machinery is to have sufficient capacity to do 
the required work, and is guarantied by the 
McGk)wan Pump Company. The contract 
having thus defined the character of the work, 
it cannot in that respect be varied by parol evi- 
dence, which is admissible only to enable us to 
propOTly interpret the contract. It reauired the 
machinery to be constructed in a workmanlike 
manner and of first class materials." ''6. The 
machinery being constructed to be set up on 
the plainoff's boat, it is for the jury to deter- 
mine what the boat was that was referred to, [605] 
and, if the boat intended was one provided to be 
constructed by one James Mack, of a kind, and 
of dimensions, and with bulk heads and foun- 
dations, thbn defined and understood by the 
parties, then this contract to construct the 
machinery required the McGowan Pump Com- 
pany to furnish whatever was necessary for the 
effident working of the machinery upon the 
boat and bulk heads so defined and understood 
by the parties, for rendering the machinery 
stable to do the required w<^rk, when set up 
aboard the boat." 

The court also refused to give the following 
instructions asked by the ddfendants, and they 
excepted to each refusal: "18. If the machin- 
ery contracted for in this case was in fact ^ 
capable of working op to the pressure of l,dt7o 
tons, required by contracts between the parties, 
and this incapacity resulted not from any de- 
fect of workmanship or construction, but from 
the fact that such machinery, of the character 
and description provided for by said contracts, 
cannot be made capable of working up to 
such pressure, and if the machinery was in 
fact made of first class material and in a work- 
manlike manner, and was capable of receiving 
the greatest pressure machinery of the descrip- 
tion called for by said contract could be made 
to work up to— then the fact that said machin- 
ery will not work up to such pressure does not 
entitle the plaintiff to recover any damages 
based on such incapacity to work up to such 
pressure." " That the guaranty referred to in 
the contract of June 23, 1881, is a guaranty of 
the machinery to be made, and not a guaran- 
ty as to its operation upon the boat which the 
plaintiff might present for that purpose to the 
defendants.^ 

The defendants also excepted to the follow- 
ing parts of the general charge of the court: 
"But, if you find that, within the range of 
mechanical art, such pressure could have been 
delivered to the bark, it was their obligation to 
do it. The whole field of mechanical engi- 
neering was open to them, except so far as it 
was restricted by the necessity of placing the 
machine upon a floating foundation, to be 
furnished by the plaintiff, of which more here- :30^ 
after will be given you in charge. They were 
not restricted in plans, specifications or mate- 
rials, and were bound to select such plans and 
materials as were available and capable of do- 
ing the work. It was their misfortune if the 
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price demanded was not sufficient to cover the 
cost; bnt that fact, if it be one, cannot relieve 
them. In short, they contracted as 'mechanical 
engineers/ and as manufacturers, and are bound 
by the contract as they made it, in this re- 
spect." 

Id regard to the foregoing matters the de- 
fendants allege, as error, that the circuit court 
held that the contract was broken unless the 
hydraulic machinery had sufficient capacity to 
do the required work, was constructed in a work- 
manlike msnner and of first class materials, 
and would work efficiently and be capable of 
continuous operation for the ordinary duration 
of such mechanism, constructed for similar 
uses, and be able to deliver a pressure of 1,500 
tons to the bark, and that the plaintiff could by 
it compress every bale to the extent of 1,500 
tons pressure, for the lenglh of time such a ma- 
chine would work under prudent and reason- 
able management. 

The contract of March 80, 18^2, did not, as 
erroneously stated in the 28th request of the 
defendants, contract for any ms^inery. It 
refers to the machinery as being in existence, 
and provides for the transfer to the plaintiff of 
the tille to it and to certain extras, and adjusts 
the amount due under the original, contract at 
the sum of $11,200. It contains a modification 
of the oririnal contract in respect to the time 
reouired for each pressing and delivery of a 
bale, and provides, in substance, that the oriri- 
nal agreement, with its guaranties as to uie 
hydraulic machinery, shaU otherwise remain 
nualteiad Tha oourt, in its general charge to 
the jui r, cuorgea oh these matters as follows: 
" But it is insisted this contract of March 80, 
1882, is not binding and can have no effect in 
this suit, because defendants have not per- 
formed their part of the consideration; namely, 
the deliveiy of the vouchers or receipts men- 
tioned, the transfer of the patterns, the interest 
in the patents for the accumulator, and the 
double end; that, as to the latter, there is no 
patent and can be no performance. The de- 
fendants insist, on the other hand, that the bal- 
L6071 ance of the money has not been paid by plaint- 
iff, and it cannot complain of nonperformance; 
and there is proof tending to show defendants 
have still pending an application for this pa- 
tent. The court regards all this subject as im- 
material to this controversy, and charges you 
that the obligation to perform these things by 
the defendants does not arise until the money 
Is tendered or paid, and no breach could be 
averred until that has been done. But the 
plaintiff has not sued on that contract or 
averred any breach of it hi that respect. It has 
sued for breaches of the guaranty for a good 
machine, and nothing else. This contract is 
pleaded by defendants as a defense to a claim 
of breach, and, so setting it up, the only ques- 
tion is whether it constitutes a defense. " ' "The 
court, therefore, charges you, that its only ef- 
fect is to reduce the original guaranty for the 
capacity of the machine in respect to the time 
for pressing the bale, if you find there was no 
fraua in procuring it; if there was such fraud. 
It leaves that guaranty still in force. But you 
must understand that the failure, if any, of the 
defendants to deliver the youchers, patterns, 
etc., does not at all contribute to any idleged 
breach of the goaran^ for the capacity and 
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quality of the machine, and such failure doei 
not entitle plaintiff to recover for anjrthing sued 
for in this suit." 

We are of opinion that the court rightly dis- 
posed of the questions involved in t& forego- 
in^ branch of the case. 

It is also alleged by the defendants, as error, 
that the court instructed the Jury that if they 
found for the plaintiff, they were not to make 
any deduction from the amount of damages on 
account of any balance claimed to be due from 
the plaintiff to the defendants on account of 
the contract for the machinery, or on account 
of any other contract. The defendants clai med 
to recoup the sum of $7,200 as remaining due 
to them utder the contract of June 23, 185^1, 
or that of March 80, 18«2, and the further sum 
of $1,531.46 for extra work alleged to have 
been performed bjr them; but they did not, in 
any of their pleadmgs, set up any counterclaim 
or right of recoupment as to those items; and 
it is alleged, in the fourth defense in their 
amended answer, that an action is pending rQOSi 
against the plaintiff by the McQowan Pump ^ ' 
Company to recover the $1,531.46. 

It is also alleged, by the defendants, as error, 
that the court did not instruct the Jury, as re- 
quested by the defendants, that, although the 
machinery was in fact incapable of working up 
to the pressure of 1,500 tons, and the incapacity 
resultea from the fact that machinery of the 
character and description provided for by the 
contract could not be made capable of working 
up to such pressure, the fact that it would not 
work up to such pressure did not entitle the 

Slaintiff to recover any damages based on such 
icapacity. The bill of exceptions states that 
the plaintiff gave evidence tending to show that 
the machinery was only of the value of scrap, 
and it does not state that there was any testi- 
mony ffiven to show that, without the capacity 
called for by the contract, it was of any value 
beyond its value as scrap iron, or that there 
was any testimony tending to show that the 
loss of actual value upon the machinery was 
less than the amount found by the jury, or that 
the machinery had any value except that of 
old iron, if the pressure with which it would 
work would have no effect in doing the needed 
work upon the tan bark. 

The rule of damages laid down by the court 
was as follows, and was not excepted to: "The 
rule for measuring the plaintiff's damages is to 
find the difference between the monev value of 
the machinerv contracted for, if It had, been con- 
stiucted in all respects according to the contract 
as it has been construed for you by the court, 
and the money value of the machinery as it 
was actually construed and delivered to the 
plaintiff, to which may be added the items of 
expense for keep of the boat during the delay, 
caused solely by the delay." 

As to the refusal of the court to ffive the 24th 
instruction requested by the defencbanta, we are 
of opinion that the general charee of the court 
properly covered the matter involved, and that 
the court made no error in refusing to charge 
as requested in regard to the contract of Apru 
19,1882. 

There are other matters arising on the chai^ge 
and the refusals of the court to charge, whidi r^ogi 
are either covered by the observations already i^'^t 
made, or upon which, although the qoestioni 
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niaed in regard to them have been conaidered 
bT the court, it ia not deemed neceasary ape- 
daUY to remark. 

The obidction to the competency of the tea- 
tlmony of the witneaa Kemplin, aa an expert, 
waa properly OYemiled. He waa a hydraulic 
engineer, and had been engaged in the coDstruo- 
ti(m <tf steam enginea and ouier machinery for 
many yean, although he had never built any 
ateam enginea to be used on the western rivers. 
He waa on board of the boat during ita trip 
from Cincinnati to Paducah, and saw the pro- 
pelling machinery in operation and ezamfned 
It, ana gave teatunony as to the value of pro- 
pelling onginea for such a boat and aa to what it 
would cost to make them ffood. The question aa 
to the weight of hia evidence waa one for the 
Jury, in view of hia teatimony aa to hia experi- 
ence. 

On the whole case, W6 are of opinion that 
there is no error in the record, and tr^ judgment 
qftke Circuit Court i$ inffirmed. 

True copy. Te«t : 

James H. MoKennej* Qerk. Sup. Ooort, U. 8. 



[*881 TIBRY WRIGHT, Pif. in Err., 

B. H. ROSEBERRY bt al 

(See 8. 0. Reporter's ed. 486-fl2L) 

PMie landiSwamp-Land Act cf 1860--ifrant 
in prssenti — tubuquent identtfieation^fail- 
ure cf Seontary of Interior to identify-either 
proofs Act of isee—etate eertifieatee of pur- 
ehase^Statuteef 6b<(/brma— prima fade evi- 
dence of titl&--0eetfnent-^iDhen patent may he 
eoUateraUy attaeked^-omietion to mark eegre- 
gation map aejttedr— double operation qfpa6nt. 

1. The Swmmp-Land Act of September M, ISBQ, 
operated as a ffrant fn prtawiitl to the State then in 
existence of au the swamp lands in their respective 
jurisdictions, paasinflr the title to said lands as of its 
date, but requiring identiflcatlon to render the title 
perfects 

a. The action of the Secretary of the Interior in 
Identifying such lands is conclusive against collat- 
eral attack; but, when he has nenrleoted or failed 
to make the identification. It is competent for the 
grantees of the State, to prevent their rights from 
being defeated, to identify the lands in any other 
appropriate mode. 

8b The first section of the Act of July 28. 180S. does 
not apply to swamp and ov e rfl o wed lands. It was 
not in satisfaction of a grant of thoer lands that the 
State could select Innds trom any part of the public 
domain. All it could do was to ascertain where 
those lands were. 

4. Under the Statute of Oallfomla, certificates of 

Srchase of swamp and overflowed lands are prima 
yU evidence of legal title to the premises m the 
Iders, and upon them ejectment can be main- 
tained in the state coiuia. 

6. A patent may be collaterally impeached in any 
action, and its operation as a conveyance defeated, 
by showing that the department hna no jurisdiction 
to disDOse of the lands; that is, that the law did not 
provide for selling them, or that they had been re- 
served from sale or dedicated to special purposes, 
or had been previously transferred to others. 

a. The omMslon by a Surveyor-General to mark a 
segregation map aa filed doea not affect its validity 
as evidence. 

7. Inthelsflslatfon of Congress a patent haaa 
double opetation. It is a conveyanoe by the govern- 
ment when the government has any interest to con- 
vey, but where It is issued upon the confirmation 
of a claim of a pi«vioualy existing title, it is doeu- 
Bsentarv evidence, having the dignity of a record, 
of the Adstenoe of that title, or of such equities 
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respecting the dalm as justify Its laeog nl tfon and 
oonflrmation. 

[No. 1«L] 

Submitted Marehfl, 1887. Oeoid&d May f, 1887. 

r\ ERROR to the Supreme Comrt of the State 
of California. 

The history and facts of the case appear in 
the opinion ol the court 

Messrs. John Mnllaot and C. P. Spra^ue 
for plaintift in error. 
Mr.W. C. Belcher, for defendants in error. 

Mr. Justice Field delivered the opinion of 
the court: 

This is an action to recover possession of a 
tract of land situated Id the County of Yolo, in r4QQi 
the State of California, consisting, accordin': •• -■ 
to the public surveys, of portions of sections 
24, 26 and 86 of township 11 north, range 2 
east, in that county, and embracing 560 acres. 
The land is particularly described as follows: 
The north half of the southeast quarter, and the 
southeast quarter of the southeast quarter of 
section twenty-four (24), the east half of the 
northeast quarter and the southwest quarter of 
the northeast quarter of section twenty-five (25), 
the southeast quarter of section twenty-five (25), 
and the northeast quarter of section thirty -dk 
(36), all in township eleven (11) north, range 
two (2) east. Mount Diablo base and meridian. 
It ia alleged to be swamp and overflowed land, 
which was granted to the State by the Act of 
Congress of September 28, 1850, " to enable the 
State of Arkansas and other States to reclaim 
the swamp lands within their limits." 9 Stat, 
at L. 519. The complaint is in the asual form 
in such actions, alleging the plaintifTs seisin in 
fee of the land and his right of possession, the 
unlawful entry thereon of the defendants and 
their ousting him therefrom, and their con- 
tinued withholding of the possession, to his 
damage of $1,000. It also alleges that the rente 
and profits of the land are of the value of $560 
a year. The prayer is for Judgment of restitu- 
tion of the premisea and for the damages, rents 
and profits claimed. 

Two of the defendants united in their answer, 
one of them being a tenant of the other; tiie 
other defendants answered separately. All de- 
nied the allegations of the comphdnt, and, ex- 
cept in the case of the tenant, asserted owner- 
ship in fee of portions of the demanded prem- 
ises, which they described in thehr respective 
answers; and all set up the Statute of Limita- 
tions in bar of the action. 

The action was twice tried by the State Dis- 
trict Court in which it was commenced, and, 
by stipulation of partlea, without a jury. At 
both trials the plaintiCf asserted title to the 
premisea as swamp and overflowed lands by 
conveyance from parties who had purchased 
them from the State. The defendants claimed 
the premisea through patents of the United 
States, issued under the preemption laws to 
them or to parties from whom they derived , ^ ^^ 
their interest. On the first trial, the court [490] 
found that 160 acres were swamp and qver- 
fiowed land on the 28th of September, 1850, 
within the meaning of the Act of Congress of 
that date, and gave Judgment in favor of the 
plaintiCf for their possession; but, as to the 
other portions of the premises, the court failed 
to find whether or not the plaintiff was the 
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owner tbereof or entiUed to their possession. 
For this fidluie the Supreme Court of the State, 
on appeal, xerersed the Judgment, and re- 
manded the cause to the district court, with 
directions to find upon those issues from the 
evidence already taken, and such further evi- 
dence as might be aaduced, and to render 
judgment upon Uie whole case. Upon the 
second trial thus ordered, further testimony 
was accordingly taken. The court thereupon 
set aside its previous findings, found on all 
the issues in favor of the defendants, and gave 
Judgment in their favor. On appeal to the su- 

Sreme court this Judgment was affirmed. It 
oes not distinctly api>ear what caused the dis- 
trict court to change its first decision with re- 
spect to those lan(&, which it had originallv 
held to be swamp and overflowed; but, as it 
admitted in evidence the patents of the united 
States, and held that they passed the title to the 
defendants, it probably had reached the con- 
clusion which the supreme court subsequently 
announced, that the plaintiff could not main- 
tain an action upon the title to swamp and 
overflowed lands until* they had been certified 
as such to the State, pursuant to the fourth sec- 
tion of the Act of CoDgreas of July 28, 1866, 
••To Quiet Land Titles in California." For 
want of such certificate, the court decided that 
the title to the demanded premises never vested 
In the State, and that she could not convey a 
title to the plaintiff upon which he could main- 
tain an action of ejectment against persons in 
possession under ])atents of the United States. 
This ruling constitutes the alleged error for 
which a reversal is sought. To determine its 
correctness, it will be necessary to consider the 
nature of the srant to the State of the swamp 
TAOKi *°*^ overflowea lands, the proceedings taken 
l*woJ under the Jaws of the State and of the United 
States to ascertain and define their boundaries, 
and the effect of tlie Act of July 28, 1866, and 
of section 2488 of the Revised Statutes as con- 
firmatory of previous segregaions by the 
State. The following is the Swaiiip-Land Act 
of September 28, 1850: 
"An Act to Enable the State nt Arkansas 

and Other States to Reclaim ttt * Swamp 

Lands' Within Their Limits. 

"Be it enacted, by the Senate and Houee of 
Bepreeentatives of the United Staia of America 
in Ckmgreas aseembled, That, to enable the State 
of Arkansas to construct the necessary levees 
and drains to reclaim the swamp and over- 
flowed lands therein, the whole of those swamp 
and overfiowed lands made unfit thereby for 
cultivation, which shall remain unsold at the 
passage of this Act, shall be said the same are 
nereby granted to said State. 

••Sec. 2. And be it further enacted, That it 
shall be the duty of the Secretary of the Inte- 
rior, as soon as may be practicable after the 
passage of this Act, to make out an accurate 
list and plats of the lands described, as afore- 
said, and transmit the same to the Qovemorof 
the State of Arkansas, and at the request of 
said Ck>vemor cause a patent to be i^ued to 
the State therefor; and on that patent the fee 
simple to the lands shall vest in the said State 
of Arkansas, subject to the disposal of the 
Legislature thereof; Provided, however. That 
the proceeds of said lands, whether from sale 
or by direct appropriation in kind, shall be ap- 
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plied exclusively, as far as necessary, to tht 
purpose of reclaiming said lands by means of 
the levees ajid drains aforesaid. 

"Sec. 8. And be it further enacted. That if 
makiuff out a list and plats of the land afore 
said, aS legal subdivisions, the greater part o« 
which is 'wet and unfit for cultivation,' shall 
be included in said list and plats; but when the 
greater part of a subdivision is not of that 
character, the whole of it shall be excluded 
therefrom. 

"Sec. 4. And be it further enacted. That the 
provisions of this Act be extended to, and tlieir 
benefits be conferred upon, each of the other 
States of the Union in which such swamp and 
overflowed lands, known and designated as 1^96] 
aforesaid, may be situated." 9 Stat at L. 519. 

Soon after the passage of this Act, the ques- 
tion arose as to the time the grant took effect; 
whether at the date of the Act, or on the issue 
of the patent to the State upon the request of 
the Qovemor, after the list and plats of tlia 
lands were made out bv the Secretary of the 
Interior and transmitted to him. The ques- 
tion was one of great importance to all the 
States in which there were swamp and over- 
flowed lands. These lands amounted to many 
millions of acres. In California alone there 
were, according to the repoits of the land de- 
partment, nearly two millions <bi acres. 

The object of the grant, as skated in the Act, 
was to enable the several States to which it was 
made, to construct the necessary levees and 
drains to reclaim the lands; and the Act re- 

auired the proceeds from them, whether from 
leir sale or oUier dispjodtion, to be used, sc 
far as nteessarv, exclusively for that purpose 
The early reclamation of the lands was oi 
great importance to the States, not only onac 
count of their extraordinary fertility when 
once reclaimed, but for the reason that untfl 
then they were the cause of malarial fevers and 
diseases in the nei|?hborhood. 

The language of the flrst section of the Act 
indicates a grant in prcBeenti to each State of 
lands within its limits of the character de- 
scribed. Its words '* shall be and are hereby 
granted " import an immediate transfer of in- 
terest, not a promise of a transfer in the future. 
It was only when the other sections of the Act 
were read that a doubt was raised as to the im- 
mediate operation of the Act. On the one hand, 
it was contended that these sections postponed 
the vesting of title in the State until the lands 
granted were identified, and a patent of the 
United States for them was issued. On the 
other hand, it was insisted that effect must be 
given to the clear words of the granting clause 
of the first section, which, exti termini, import 
the passing of a present interest, and that, in 
consistency with them, the other provisions of 
the Act should be regarded as simply providing 
the mode of identifying the lands, and furnish- 
ing documentaiy evidence of their identifica- 
tion, and not as a limitation upon yesting the r^ttTI 
right to them in the State, as this would malce L*^< i 
the investiture dependent upon the request of the 
Governor, and not upon the Act of Conffreas. 
It was also urged that identification of theumda 
could be made in a majority of instances from 
simple examination of them, and that no pohcy 
of the government could be advanced by post- 
poning the passing of the title until the identi- 
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f cation by the Secretary of the Interior; and 
that the dause {woyiding, that upon the is- 
•ue of the patent the fee should pass, was 
merdj declaratory of the nature of the title, 
the patent operating merely by way of further 
assurance. 

The question thus brought to the attention 
of the department, under whose supervision 
the Act was to be carried into effect, was one 
upon which men mi^ht very well differ; but 
after its solution had been reached, and the 
conclusion was acted upon, necessarily affect- 
ing titles to immense tracts of land, there should 
be the clearest eyidenoe of error, as well as the 
strongest reasons of policy and Justice controll- 
ing, Sefore a departure from it should be sanc- 
tioned. 

There are numerous cases in the history of 
the country, where Congress, after conflnning 
to parties title to lands, has directed that patents 
of the United States should be issued to them; 
yet, it has been held that the patent in such 
cases operated merely as record evidence of the 
title, and added nothing to the title itself. An 
illustration of this is presented in the case of 
claims confirmed to lands in the Northwest 
Territory which originated previously to its 
cession to the Unitea States. By the Act of 
Congress of March 26, 1804, 2 Stat, at L. 277, 
chap. 85, every person claiming lands within 
certain designated limits of that territory by 
virtue of a legal grant made by the F&nch 
Government prior to the Treaty of Paris of the 
10th of February, 1768; or by the British 
Government subsequent to that period, and 

Srior to the Treaty of Peace between' the United 
tates and Great Britain on the third of Sep- 
tember, 1788; or by virtue of any Resolution or 
Act of Congress subsequent to that Treaty, was 
required to deliver, on or before the first of 
January. 1806, to the register of the land-office 
of the district in which the land was situated. 
1 4981 ft notice stating the nature and extent of his 
claim, together with a plat of the tract or tracts 
claimed. The register of the land-office and 
the receiver of public moneys were constituted 
commissioners within their respective districts 
for the purpose of examining the claims. It 
was msde their duty to hear in a summary 
manner all matters respecting them, to examine 
witnesses, and to take any testimony that might 
be adduced before them and decide thereon 
according to Justice and equity, and to trans- 
mit a transcript of their decisions in favor of 
daimants to the Secretary of the Treasury, who 
was required to lay it before Congress at the 
ensuing session. 

Among the claims presented under this Act 
Aras one by the heirs of Jean Baptiste Tongas 
for lands m the neighborhood of Yincennes, 
the claim being founded upon an ancient 
grant to their ancestor. The commissioners 
decided in favor of the heirs and confirmed 
their claim, and transmitted a transcript of 
their decision to the Secretary of the Treasury, 
who laid the same before Congress. By the 
Act of March 8, 1807, 2 Stat, at L. 446, chap. 
47, this and other decisions in favor of nersons 
claiming lands in the same District of Yincen- 
nes, transmitted to the Secretary of the Treas- 
ury, were confirmed. The Act decliued that 
every person or his legal representative, whose 
claim was confirmed and who had not pre- 
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viously obtained a patent therefor from the Gov* 
emor of the Territory northwest of the Ohio, 
or of Indiana Territory, should, whenever his 
claim was located and surveyed, have a right 
to receive from the Register oi the Land-Office 
at Yincennes a certificate, which should entitle 
him to a patent for his land, to be issued to him 
in like manner as is provid^ by law " for the 
other lands of the United States." A survey 
of the tract thus confirmed was made in 1820, 
but no patent was issued until 1872. when one 
was issued, reciting the confirmation by the Act 
of 1807 of the decision of the commissioners 
under the Act of 1804. The patent purported 
" to give and grant" to the heirs of Tonpis the 
tract in question in fee. A party claiming un- 
der the heirs brought ejectment for the premises. 
The defendant claimed as tenant under one 
who had been in actual possession under claim 
and color of title for thirty years. The question ^^^ 
for decision was, when did the title to the land I ^99] 
vest in the heirs of Tongas. The court below 
held that it vested by the Act of confirmation 
of 1807, when the land was located and surveyed 
in 1820, and that the patent was not itself the 
grant of the land by the United States, but 
merely evidence that a gnni had been made to 
the heirs of Tongas. The defendant, therefore, 
had Judgment. The case being brought to this 
court, the judgment was affirmed. Langdeau 
v. Hanes, 8S XL S. 21 Wall. 521 r22;606J. In 
deciding the case, the court said: 

" In ue legislaticm of Congress a patent has 
a double operation. It is a conveyance by the 
government when the government has any in 
terest to convey; but where it is issued upon 
the confirmation of a claim of a previously 
existing title, it is documentary evidence, hav- 
ing the dignity of a record, of the existence of 
that title, or of such equities respecting the 
claim as justify its recognition and confirma- 
tion. The instrument is not the less efficacious 
as evidence of previously existing rights be- 
cause it also embodies words of release or 
transfer from the government. In the present 
case the patent wotdd have been of great value 
to the claimants as record evidence of the 
ancient possession and title of their ancestor, 
and of the recognition and confirmation bv 
the United States, and would have obviatea, 
in any controversies at law respecting the 
land, me necessity of other proof, and would 
thus have been to them an instrument of quiet 
and security. But it would have added notning 
to the force of the confirmation. The survey 
required for the patent was only to secure cer- 
tainty of descripUon in the instrument, and to 
inform the government of the quantity reserved 
to private parties from the domain ceded by 
Yirginia." 

Tne grants by the United States of land to 
aid in the cons^ction of railroads, in relation 
to which we have had many cases before us, are 
in many particulars analogous to the grant by 
the Swamp-Land Act. They are usually of a 
specified number of sections of land on each 
side of the proposed route of the road, with a 
reservation of certain sales or other dispositioQ 
made before such road becomes definitely fixed. , bami 
The usual words of grant In such cases are sim- t'^'^J 
ilar to those in the Swamp-Land Act — "there is 
hereby granted." Thoueh it Is Impossible 
to locate the land grantea until the nmte Is 
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Hxed, yet when that is fixed, the grant takes 
•ffeol as of the date of the Act. This 
would be equally the case were the mode pre- 
scribed to fiix the boundaries more compli- 
cated and difficult. Thus in the case of Leaven- 
wrth, L, dG. B, H Oo.Y. United States, 92 
XT. S. 788 [23: 634], the language was, "There 
be and is hereby granted to the State of Kan- 
sas," and in reference to it the court said: "It 
creates an immediate interest and does not in- 
dicate a purpose to give in future. 'There be 
and is herel^ granted' are words of absolute 
donation and import a nant in prcBaenti, This 
court has held that tney can have no other 
meaning: and the land department, on this in- 
terpretc^oQ of them, has uniformly adminis- 
tered eveiy previous similar gmnt. Thisy vest 
a present utie in the State of Kansas, though a 
survey of the lands and a location of the lands 
are necessary to give precision to it, and attach 
it to any paiticular tract The grant then be- 
comes certain, and by relation nas the same 
effect upon the selected parcels as if it had spe- 
ciilcally described them." Bee also R, B, Co, v. 
Baldwin, 108 U. S. 426 [26: 6781; Misecmri, K. 
d T. B, Co, V. Kaneae Pac. B. Co. 97 U. S. 491 
[24: 10951; Schulenberg ▼. Earriman, 88 U. 8. 
21 WaU. 44, 60 [22:651, 554]; Butftetfard v. 
Oreene^i Rein, 16 U. 8. 2 Wheat. 196 [4: 218]. 

It is plain that the difficulty of identifying 
the swamp and overflowed lands could not de- 
feat or impair the effect of the granting clause, 
by whomsoever such identificatfon was required 
to be made. When identified, the title would 
become perfect as of the date of the Act The 
patent would be evidence of such identification 
and declaratory of the title conveyed. It would 
establish definitely the extent and boundaries of 
the swamp and overfiowed lands in any town- 
ship, and thus render it unnecessary to resort 
to oral evidence on that sublect It would set- 
tle what otherwise might always be a mooted 
S»int, whether the greater part of any legal sub- 
vision was io wet and unfit for cultivation as 
to carry the whole subdivision into the list 
The determination of the secretary upon these 
matters, as shown by the patent, would be con- 
[501 ] chisiTe as against anv collateral attacks, he be- 
ing the offlosr to whose supervision and con- 
trol the matter is espedally confided. The 
patent would thus be an invaluable muniment 
of title and a source of quiet and peace to its 
Doasenor. But the right of the State under the 
nnt aactkni would not oe enlarged by the action 
of the seofetary, except as to land, not swamp 
or o ve f fl o w a d, contained in a legal subdivision, 
aa mentioned in the fourth section; nor could 
It be defeated, in regard to the swamp and 
overflowed lands, by ms refusal to have the re- 
quired net made out, or the patent issued, not- 
withstanding the delays and embarrassments 
which might ensue. 

The conclusion which the land department 
reached upon its examination of the character of 
the grant, soon after the passage of the Act, was 
that the title passed to the State at the date of 
the Act In a communication to the Commis- 
sioner of the General Land-Office, under date 
of December 28. 1851, Mr. Stuart, then Sccre- 
tanr of the Interior, referring to the Act of 1850 
and the Act of 1849 to aid Louisiana to drain 
her swamp lands, and stating that the first ques- 
tion involved was as to the period when Uie 
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grants took effect— whether at the date of the 
law, or at the date of the approval of the se- 
lections by the secretary-~aaid: "In each case 
the granting clause Ib in the first section, aikl 
the words employed, viz., 'are hereby granted,' 
seem to me to import a erant in prmmUi. 
They confer the right to the land, though other 
proceedings are necessary to perfect Uie title. 
When the selections are made and approved, or 
the patent issued, the title therefor becomes 
perfect, and has relation back to Uie date of the 
grant*' And further, "As the grants are re- 
garded as taking effect from the date of Uie 
laws making them respectively, and as vesting 
the inchoate title in the States, it follows that 
any subseouent sale or location of swamp or 
overflowea lands must be held to be illegal, and 
the purchase money refunded, or a change oi 
location ordered." Lester, JjKod Laws, 549, 
No. 578. 

This construction of the grant has been fol- 
lowed by the secretary's successors to this day. 
In a communication to the Conmiissioner of 
the Qeneral Land-Office, AprO 19, 1877, Secre- 
tary Scburz said: "The legal character of this 
grant (of 1850) has often been passed upon by . e/wi 
tbe courts, and it has been uniformly held that i^^l 
the Act was a present /rrant, vesting in the State, 
proprio vigore, from tne day of its date, title to 
all the land of the particular description therein 
designated, wanting nothing but the definition 
of the boundaries to make it perfect" And 
therefore, he held that swamp lands were not, 
in March, 1853, when the preemption laws 
were extended to California, public lands, and 
for that reason could not be entered and aold 
under those laws. "The Act of September 28, 
1850," he added, "was notice to the world that 
all of the swampy lands in California were 
thereby granted tn prcetenti to the State, and 
were not subject to preemption, entry or sale 
thereafter; and the person who files a declara- 
tory statement on lands actually swampy docs 
so with full notice that they are not public 
lands and that he cannot obtain any right 
therebv." Copp, Public Land Laws, Vol. 2, 
p. 1046. 

In a conmiunication to the commissioner, of 
February 25, 1886, Secretaiy Lamar said: 
"The principle has been formerly established 
by the decisions of the courts and of this de- 
partment that the grant of swamp lands made 
to the several States was a grant tn praaenti, 
and conferred a present vested right to audi 
lauds as of the date of the grant, and that the 
field notes of survey may be taken as a basis in 
determining the character of the land if the 
State so selects." Decisions of Dept Interior, 
Vol. 4,415. • 

A similar construction of the grant was given 
by Attomey-Qenend Black In an official com- 
munication to the Secretary of the Intoior, 
under date of November 10, 1858. In Feb- 
ruary, 1858, Congress had made a grant of 
land to the States of Arkansas and M&ouri to 
aid in the construction of a railroad, and under 
this grant a part of the lands previously granted 
to the State of Arkansas by the Act of Septem- 
ber 28, 1850, under the designation of swamp 
lands, was included; and Hie question asked of 
the Attomey-Qeneral was which of the two 
Acts gave the better title. In reply, he aaid: 
"Where there is a conflict between two titki 
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derived from tlie same source, dlher of which 
would be good if the other were out of the way, 
the elder oue must always prevail; Prior in 
[503] tempore potior egt in jure. This diflaculty, 
therefore, is solved if the mere grant [of 1850], 
as you call it, gave the State a n^ht to the land 
from the day of its date. That it did so there 
can be no doubt In an opinion which I sent 
you on the 7th of June* 1857, concerning one 
of the same laws now under consideration, I 
said that a grant by Congress does of itself, 
proprio tigore, pass to the grantee all the estate 
which the United States had in the subject 
matter of the grant, except what is expressly 
excepted. I refer you to that opinion for the 
reasons and authontiee upon which the priti- 
ciple is grounded. It is not necessary that the 
patent snould issue before the title vests in the 
State under the Act of 1850. The Act of Con- 
gress was itself a present grant, wanting noth- 
ing but a definition of boundaries to make it 
perfect; and to attain that object the Secretary 
of the Interior was directed to make out an ac- 
curate list and plat of the lands and cause a 
Eatent to be issued tberef or. But when a party 
\ authorized to demand a patent for land his 
title is vested as much as if he had the patent 
itself, whidi is but evidence of his title." 9 
Ops. Attys-Gen. 254. 

The same view of the Act as a present grant, 
vesting in the State from its date the title to all 
the land within its limits of the particular de- 
scription designated, wanting only a definition 
of boundariea to render the title perfect, was 
taken at an early i>eriod by the highest courts 
of several States within which swamp and over- 
flowed lands existed. It was so held by the 
Supreme Court of Arkansas in 1859, in 7^^^<t 
V. Foci, 20 Ark. 100; in 1866, in Branch v. 
MitcMl, 24 Ark. 481, 444, and in 1874 in Rin- 
go*i Exr. ▼. Botan^ Hein, 29 Ark. 56. 

In Fletcher v. Pod, the court said; "That 
the Act was a present grant vesting in the 
State, proprio tiffore, from the day of its date, 
title to all the land of the particular description 
therein designated, wanting nothing but the 
definition of boundaries to make it perfect, no 
doubts can be entertained. The object of the 
second section was not to postpone the vestiture 
of title in the State until a patent should issue, 
but was to provide for the ascertainment of 
|504] boundaries and to prevent a premature inter- 
ference with the lands by the State Legislature 
before they were so designated as to avoid mis- 
take and confusion." 

In Branch v. Mitchell, the court said: *'We 
continue satisfied with the decisions heretofore 
made; and again hold that all the lands in the 
State, which were really and in fact swamp 
and overflowed, and thereby unfit for cultiva- 
tion, passed to and vested in the State, on the 
28th of September, 1850. The case is the same 
as if the grant had been of all the prairie land, 
or all the wood land, or all the alluvial land, 
in the State; the difficulty of ascertainment of 
its character not affecting the question. The 
words of grant, the operative words, are 
direct and positive: "Shall be and the same are 
hereby granted to the State;" and the provision 
of the second section, that the Secretary of the 
Interior should make out and transmit to the 
Governor a list and plats of the land described, 
and at the request of the Governor cause a pa- 
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tent to issue to the State; and that "on that 
patent the fee simple to sidd lands shall vest in 
the said State," can no more be held to limit 
the effect of the present grant in the first sec- 
tion, than if, in a deed, after immediate and 
express conveyance of lands by some general 
description, it should be provided that, when 
the numbers should be ascertained, another 
deed should be made, "on which the fee simple 
should vest." This would make the title of 
the State to any of the land depend on the re- 
quest of the Governor for a patent. The words 
of the second section must be held to be simply 
a definition of the nature of the title which the 
State took under the grant, and not a postpone- 
ment of the period at which the title siiould 
vest" 24 Arlc. 444-5. 

And in Bingo'i Exr, v. Roian'e Bein, the 
court held that the title of the State to swamp 
and overflowed lands granted to her by the 
Act of September 28, lB50, accrued from the 
date of the Act, and that a title derived from 
the State took precedence over a grant by the 
United States subsequent to that time. 

The same view was held by the Supreme 
Court of California in 1858, in Owens v. Jack- 
ton, 9 Cal. 822; and in Somere v. Dickineon, Id. 
554; and in 1864 inKeiman v. Griffith, 27 GaL 
87; and in 1882 was assumed to be the correct 
view in Sacramento VaXley Reclamation Co, v. 
Cook, 61 CaL 342. In the Irst of these coses, 
which was an action for the possession of swamp 
and overflowed lands held under a patent of 
the State, the defendant demurred '^ the com- 
plaint, on the ground that it did not show that 
the land had been surveyed and patented to the 
State. The demurrer was sustained in the 
court below, but the supreme court reversed 
the decision, holding that the State had the 
ricbt to dispose of lands of that character grant- 
ed to her by the Act of 1850, prior to the patent 
of the United States. "The Act of Congress," 
said the court, "describes the land, not bv spe- 
cific boundaries, but by its quality, and is a 
legislative ^ant of all the public lands within 
the State, of the quality mentioned. The patent 
is matter of evidence and description by metes 
and bounds. The office of the patent is to 
make the description of the landr definite and 
conclusive as between the United States and 
the State." The same conclusion was reached 
in 1861 by the Supreme Court of Iowa in ^^ 
liion V. udlfacre, 11 Iowa, 450, which was sub- 
sequently followed in all its decisions on the 
subject 

At a later day the Supreme Courts of Mis- 
souri and Oregon held the same doctrine. 
Clarkson v. Buchanan, 53 Mo. 563; Campbell v. 
Wortman, 58 Mo. 258; Gaston v. Stott, 5 Orcff. 
48. The Supreme Court of Illinois, in 1863, 
expressed the same view in Supervisor$ v. Stat^i 
Attorney, 31 lU. 68; then receded from it in 
Grantham v. Atkins, 63 HI. 359, and, in 1873, 
in Thompson v. Prince, 67 111. 281; but re- 
turned to its first conclusion, in 1875, in KeRer 
V. Brickey, 78111. 183. 

The qu^on came before this court at the 
December Term, 1869, in R. B. Co. v. Bmilh, 
76 U. S. 9 Wall 95 [19:5991, and the same doc- 
trine as to the character oi the grant was af- 
firmed. On the 10th of June, 1852, Congress 
had made to the State of Missouri a grant of 
land to aid in the construction of certain rail- 
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roada, and the Legislature of the State had con- 
Teyed the land to tlie Hannibal and St. Joseph 
Railroad Company. One Smith held certain 
swamp and overflowed lands, which he had 
obtained from the State, and Uie question pre- 
sented was whether the grant to the State in aid 
of the railroads covered the swamp and over- 
flowed lands granted to her by the Act of Sep- 
tember, 28, 1850, the latter not having been cer- 
tified to the State by the Secretary of the In- 
terior, nor patented to her. After referring to 
the tist section the court said: 'Here is a 
present grant b;^ Congress of certain lands to 
the States within which they lie. but by a de- 
scription which requires something more than 
a mere reference to their townships, ranges and 
sections to identify them, as commg within it 
In this resi)ect it is precisely like tne railroad 
grants* which only become cerUdn by the lo- 
cation of the road." And after stating that it 
was the duty of the Secretary of the Interior to 
ascertain the character of the lands as swamp 
and overflowed, and to furnish the State with 
evidence of it, the court continued: *'Must 
the State lose the land, though clearly swamp 
land, because that officer has neglected to do 
this ? The right of the State did not depend on 
his action, but on the Act of Congress; and 
though the States might be embarrassed In the 
assertion of this right by the delay or failure 
of the secretary to ascertain and make out lists 
of these lands, the ri^ht of the States to them 
could not be defeated by that delay." The 
court added, that, as the Secretary of the In- 
terior had no satisfactory evidence under his 
control to enable him to make out these lists, 
he must, 'if 'he attempted it, relv on witnesses 
whose personal knowledge would enable them 
to report as to the character of the tracts 
claimed to be swamp and overflowed; " that 
the matter to be shown was one of observation 
and examination, and, whether arising before 
the secretary, whose duty it was primarily to 
decide it, or oefore the court, whose duty u be- 
came because the secretary had failed to do it, 
this was clearly the best evidence to be had, 
and was sufficient for the purpose." And It 
was held that the grant in aid of the railroads 
did not include the swampand overflowed lands. 
In French v. Fifan, 98 U. 8. 169 [28: 812], 
which was before this court at October Term, 
1876, the same view was taken of the grant, 
and the effect to be given to a patent of the 
United States for swamp lands was stated. 
That was an action of ejectment for such lands 
for which a patent had been issued to the State 
of Missouri under the Act of 1850. The lands 
had been conveyed to the Missouri Pacific Rail- 
road Company by the State as part of the land 
f ranted to aid in tlie construction of its road 
y the Act of June 10. 1862, and the plaintiff 
had by purchase become vestr^i with the title 
of the companv. To overcome the prima facie 
case made by nim the defendant gave in evi- 
dence the patent of the State under tibe Swamp- 
Land Act of 1850, from which he traced title 
by regular conveyances. The plaintiff then 
offered to prove by witnesses who had known 
the character of the land from 1849 down to 
the time of the trial, that the land was not 
swamp and overflowed, and made unflt there- 
by for cultivation, and that, since 1849, the 
greater part was not, and never had been, in 
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that condition. The court below held that the 
question was concluded by the patent oi the 
United States to the State for the land as swamp 
land under the Act of September 28, 1850, ana 
rejected the testimony. The admissibility of 
the testimony was thus presented for determina- 
tion. In giving our decision we said: "Thia 
court has decided more than once that the 
Swamp-Land Act was a grant in prasenU, by 
which the title to those lands passed at once to 
the State in which they lay, except as to the 
States admitted into the Union after its passage. 
The patent, therefore, which is the evidence 
that the lands contained in it had been identi- 
fied as swamp lands under that Act, relates 
back and gives certainty to the title of the date 
of the grant. As that Act was passed two 
years pnor to the Act ^ranting lands to the 
State of Missouri for the oeneflt of the railroad, 
the defendant had the better title on the face 
of the papers, notwithstanding the certificate to 
the railroad company for the same land was is- 
sued three years before the patent to the State 
under the Act of 1850. For, while the title un- 
der the Swamp-Laud Act, being a present grant, 
takes effect as of the date of that Act, or of the 
admission of the State into the Union when 
this occurred afterwards, there can be no claim 
of an earlier date than that of the Act of 1852, 
two years later, for the inception of the title of 
the railroad company." And upon the admis- 
sibility of parol testimony to show that the land 1 508] 
in the patent was not swamp knd, the cotirt 
said that by the second section of the Act Uie 
power and duty were conferred upon the Sec- 
retary of the Interior, as the heaa of the de- 
partment which administered the affairs of the 
public lands, of determining what lands were 
of the description granted, and made his ofiSoe 
the tribunal whose decision on that subject was 
to be controlling. The parol evidence, there- 
fore was held to be inadmissible. 98 U. 8. 172 
[818]. 

In commenting upon the case otB, B, Oo, y. 
Smith [supra], upon which reliance waa placed 
for the admisision of the parol testimony, the 
court said: " The admission was placed ex- 
pressly on the ground that the Secretary of the 
Interior had neglected or refused to do lus duty; 
that he had mme no selections or lists what- 
ever, and would issue no patents, although many 
years had elapsed since the passage of tne Act^ 
^' There was no means," it added, " as this 
court has decided, to compel him toad; and if 
the party claiming under the statute in that 
case could not be permitted to prove that the 
land which the State had conveyed to him as 
swamp land was in fact such, a total failure 
of justice would occur, and the entire grant of 
the State might be defeated by this neglect or 
refusal to do his duty." 

This view of the cnaracter of the grant was 
recognized in Rice v. 8iom Oity db 8t, P. R. R 
Oo. decided at the October Term 1888, 110 U. 
S. 695 [28 : 289]. The question there waa 
whether the Swamp-Land Act extended to 
Territories upon their subsequent admission 
as States into the Union. It was held Uiat it 
did not Sidd the court, speaking by the Chief 
Justice: " That the Swamp-Land Act of 1850 
operated as a grant in praaerUi to the States 
then in existence of all the swamp lands ia 
their respective Jurisdictions, is well settled;* 
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citinjg the cases of 72. B. Co. t. 8mWi. French 
▼. Fvan, [mpra], and Martin v. Mark9, 97 U. 
8. 8l5 [24: 940]. And again: " The grant un- 
der the Act of 1850 was to Arkansas and the 
other States of the Union. Arkansas was an 
existing State, and the grant was to all the 
States in prmenti. It was to operate upon ex- 
isting things, and with reference to aD existing 
[609 ] gtate of facts." " It was to take effect at once 
between an existing grantor and several sepa- 
rate existing grantees." 

The result of these decisions is that the 
grant of 1850 is one in prce^enii, passing the 
title to the lands as of its date, but requiring 
identification of the lands to render the title 
perfect; that the action of the secretary in 
identifying them is conclusive a^^inst collateral 
attack, as the jud^ent of a special tribunal to 
which the determination of the matter is in- 
trusted; but, when that officer has neglected 
or failed to make the identification, it & com- 
petent for the grantees of the State, to prevent 
their rights from being defeated, to identifv 
the lands in any other appropriate mode which 
will effect that' object. A resort to such mode 
of identification would also seem to be permis- 
sible, where the secretary declares his inability 
to certify the lands to the State for any cause 
other than a consideration of their character. 

The legislation of Congress subsequent to 
Uie Act m 1850, for the purpose of giving itef- 
tect, has. been in consonance with the view 
Jtated of the nature of the grant. It has uni 
formly recognized the paramount character ot: 
the State's title, and has endeavored to correct 
the evils which in many cases followed from 
the delay of the Secretary of the Interior in 
identifying the lands, and furnishing to the 
State the required lists and plats. The Legis- 
latures of the several States in which such 
lands existed very generally themselves under- 
took to identify the lands and to dispose of 
them, and for that purpose passed appropriate 
l^;islation for their survey and sale and the is- 
sue of patents to the purchasers. Much incon- 
venienoe, and in many instances conflicts of 
title, aroee between those claiming under the 
State and those claiming directly mm the Unit- 
ed States. To obviate this, on the second of 
March, 1856, Congress passed an Act *' For the 
relief of parchasers ana locators of swamp and 
overflowed lands." 10 Stat at L. 634, chap. 
147. The Act provided that the President of 
the United States should cause i>atents to be 
issued to purchasers and locators who had made 
entries of the public lands claimed as swamp 
and overflowed lands with cash or land war- 
rants, or scrip, prior to the issue of patenta to 
States under the Act of 1850, '* Provided, That 
[610] in all cases where any State through its consti- 
tuted authorities may have sold or disposed of 
any tract or tracts of such land to any individ- 
ual or individuals, and prior to the entry, sale 
or location of the same imder the preemption 
or other laws of the United States, no patent 
shall be issued by the President for such tract 
or tracts until such State through its constitut- 
ed authorities shall release its claim thereto in 
such form as shall be prescribed by the Secre- 
taiy of the Interior." 

The Act also provided "That upon due proof 
by the authorized a^t of the State or States, 
before the Commissioner of the General Land- 
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Office, that viy of the lands poichaaed were 
swamp lands within the true intent and mean- 
ing of the Act aforesaid, the purchase money 
shall be paid over to said State or States, and 
when the lands have been located by warrant 
or scrip, the said State or States shall be au- 
thorized to locate a quantity of like land upon 
any of the public lands subject to entry at 
$1.25 an acre, or less, and patents shall issue 
therefor upon the terms and conditions enumer- 
ated in the Act aforesaid." 

There is here a plain recognition of the prior 
right of the State to the swamp lands within her 
limits, by the declaration that no patent of the 
United States shall be issued to purchasers from 
them of such lands without a release from 
the State, and that, in case of completed pur- 
chases from them, the purchase money shall be 
paid to the State, or if the purchase was made 
by warrant or in scrip, the State may locate an 
equal quantity of land upon any other public 
lands subject to entry. By Act of March 
8, 1857, 11 Stat at L. 251, chap. 117, "To con- 
firm to the several States the swamp and over- 
flowed lands selected under the Act of Septem- 
ber 28, 1850, and the Act of March 2, 1849," 
the Act of March 2, 1855, was continued in 
force and extended to aU entries and locations 
of lands claimed as swamp, made since its pas- 
sage. 

The Act of Congress of March 12, 1860, 12 
Stat at L. 8, chap. 6, extending the provis- 
ions of the Swamp-Land Act to Minnesota and 
Oregon, recogniz^ in its second section their 
light and that of other States to make selections 
of the swamp lands, or rather to provide for 
their identification, without waiting for the ac- 
tion of the Secretary of the Intmor. That 
section provides that the selection to be made 
from lands already surveyed in each of the 
States should be made witnin two years from 
the adjournment of the Legislature of the State 
at its next session after the date of the Act, 
and, as to all lands thereafter to be surveyed, 
within two years from such adjournment at the 
next session, after notice by the Secretary of 
the Interior to the Gk)vemor of the State that 
the surveys have been completed and con- 
firmed. 

By an Act passed on the 28d of July, 1866, 
entitled "An Act to Quiet Land Titles in Call 
for2da," 14 Stat at L. 219, chap. 219, Congress 
changed the provisions of law for the identifi- 
cation of swamp and overfiowed lands in that 
State. It no longer left their identification to 
the Secretary of tne Interior, but provided for 
such identification by the joint action of the 
state and federal authorities. 

As early as 1855 the Legislature of California 
undertook to control and dispose of those lands. 
The Secretary of the Interior had neglected to 
make out any list and plats of the lands of this 
character, and to transmit Uiem to the Gk>v- 
emor of the State, as required by the second 
section of the Act of 1850. The State therefore 
proceeded in 1855 to assert her ownership over 
the lands, by providing for their survey and 
sale, and the Issue of patents to the purchasers. 
Further legislation was also had on the subject 
in 1858 and 1859; and, in 1861, an Act was 
passed providing for their reclamation and 
segregation, niakbig it the duty of the county 
survevors to segregate these Iwads In their re 
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»l»uctiTe counties from tbe bigb lands, and to 
make a complete map of tbe lands in legal sub- 
divisions of sections and parts of sections, and 
to transmit a duplicate thereof to tbe Surveyor- 
General of the State. Cal. Laws of 1861, 855. 
Tbe Act of Congress of '4S8d of July, 1866, 
was intended to effect tbe purpose indicated in 
its title. Previously to its passage tbere bad 
been great confusion and uncertainty in relation 
to land titles in California. This arose with 
respect to other lands than swamp and over- 
flowed lands, principally from tbe delay in ex- 
tending the public surveys of the government, 
and tbe action of the state authorities in at- 
tempting to select and dispose of the lands |:rant- 
«d to her in advance of such surveys. With re- 
spect to the swamp and overflowed lands, the 
confusion had arisen principally from the delay 
of the Secretary of the Interior in listing such 
lands to the State, and from inaccuracies of de- 
scription ailsing'irom the want in many parts of 
the country of me public surveys. The Act of 
July 28, l£i66, tended to remove this uncertainty 
and confusion, principally by recos^izin^ tbe 
action of the State in disposing of the lands 
granted to her, in cases where such disposition 
was made to parties in good faith, and did not 
interfere witn previously acquired interests, 
and by providing a mode for identifying the 
swamp and overflowed lands in the future with- 
out the action of the Secretary of the Interior. 
The first section of the Act declared that in all 
cases where the State of California had made 
selections of any portion of tbe public domain, 
in part satisfaction of any grant made to her by 
Act of Congress, and had disposed of the same 
to purchasers in good faith under her laws, the 
lands so selected should be and were thereby 
confirmed to the Slate, subject to certain ex- 
ceptions. This section does not, as supposed by 
counsel, apply to the swamp and ovcrflowca 
lands. It was not in satisfaction of a grant of 
those lands that the State could pclcct lands 
from any part of the public domain. All she 
could do was to ascertain where those lands were. 
She had no power of selection, though that term 
is sometimes used when merely the power of as- 
certainment or identification is intended. Secre- 
tary Schurz. in Kile v. Tuhb9, July 15, 1879, 6 
Copp, 108; Secretary Teller, in State of Calif or- 
nta, Dec. 21,1883, 2 Decisions of Dep. Int. 648; 
SntUm V. Faeaeit, 51 Cal. 12. It is tbe fourth 
section of that Act which applies to swamp and 
oyerflowed lands. That section, among other 
things, provides, "That in all cases where town- 
ship surveys have been, or shall hereafter be, 
made under authority of the United States, and 
the plats thereof approved, it shall hje the du^r 
of the Conmiissioner of the General Land-Of- 
fice to certify over to the State of California, as 
swamp and overflowed, all the lands repre- 
sented as such, i^)on such approved plats, with- 
in one year from the passage of this Act, or 
within one year from the return and approval 
of such township plats. The commissioner shall 
direct the Unitea States Surveyor-General for 
the State of California to examme the segrega- 
tion maps and surveys of the swamp and over- 
flowed lands made by said State; and where he 
•hall find them to conform to the system of 
surveys adopted by the United States, be shall 
construct and approve township plats accord- 
ingly, and forward [them] to the Gfeneral Land- 
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Onice for approval." As tiius seen, lands rep- 
lesented as swamp and overfiowed on the ap- 
proved plats of township surveys, made under 
authority of the dnited States, were, after that 
date, to be certified to the State: and lands were 
to be represented as swamp ana overflowed on 
the township plats which were found on the state 
segregation maps and surveys of such lands; 
the approval of the township pUUs to be made 
by the Land-Office. 

Under the Act of California of 1861, the 
surveyor of the County of Yolo, in 1862, segre- 
gated the swamp and overflowed lands in that 
county, and made a map thereof, entitled 
"Supplemental Segregation of Swamp and 
Overflowed Land in Yolo Couucy, by Amos 
Matthews, County Sunreyor," on which all the 
lands in controversy were designated as swamp 
and overflowed lands, and deposited the same in 
the State Surveyor-Gtenerars Office. A copy of 
such segregation map, duly certified by the 
Surveyor-Cfeneral of the State, was given in 
evidence, accompanied with the followinff cer- 
tificate of the Surveyor-General of the United 
States: 

"U. S. Subvbtor-Gbnbral's Office, 
San Francisco, Californta. 

^'I hereby certify that this diagram has been 
compared with the original by me, and that the 
same is a correct traiMcript of a plat embrac- 
ing townshipf deven north, range two east; 
twelve north, two east; twelve north, one east 
(fractional), and eleven north, one east. Mount 
Diablo meridian, said plat having been filed in 
this office between the 22d of March and 4tb of 
April, 1872, and being plat of survey made bv 
the County Surveyor of Yolo County, under 
and in pursuance of the Statutes of the State of 
California then in force, and showing the segre- 
gation lines of the swamp and overflowed mnd 
in said townships ; and further, that the whole 
of that portion of said plat is designated there- 
on as swamp and overflowed land ; that I have 
compared the certificate of approval of saiti 
plat with the original indorsed thereon, and 
that the same is a full, true and correct trans- 
cript thereof. 

"Witness my hand and the seal of this office 
this 22d day of September, A. D. 1878. 

"[SBAL.V J. R. HaRDENBUBOH, 

U. '8, Surveyor-Oeneral, Califorma," 

Objection was taken to a copy of this map, 
because the one deposited in the office of the 
Surveyor-General of the State was not marked 
as flled. If such was the case, the omission 
was one of that officer, and ooula not affect tbe 
validity of the map as evidence. It was in 
proof that the county surveyor deposited the 
map in that office, and that ever since it had 
remained there. No other segr^ation map 
was ever in the office. 

On tbe first of July, 1861, the swamp and 
overfiowed lands in the county, hi controTersv 
In this case, and desimated as such on thn 
map, subsequenUy made, were purchased by 
diiierent parities mm the State, as shown by 
certificates of purchase issued to them bearing 
that date, which were produced in evidence 
These certificates were assigned to the plaintiiL 
They are made by statute pKimi/aMe evidence 
of legal titie in the holders thereof ; and upon 
them ejectment can be maintained for the land 
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deecribcd. Act of April 18, 1859; Eiehter t. 
mk^, 22 Cal 689. 

On the 10th of Januaiy, 1866, a plat or map 
d the township, in whidi the landa in contro- 
[515] Ter^ are situated, waa approved byL. Upson, 
United States Surveyor-General for California, 
on which map only one parcel of the lands was 
designated as awamp and overflowed land« 
The map showed on its face that the survey of 
the township was made in the field, in 1864. 
On the 4th of April, 1872, J. R Hardenburfljh, 
United States Surveyor-General for CaliforDia, 
who had succeeded Mr. Upson, ibmpared this 
map with the segregation man of swamp and 
ovcurflowed lands in the townsnip, made hj the 
surveyor of the county under toe laws of the 
State, which conformea to the system of survevs 
adopted by the United States, and amended the 
township plat in accordance with the segrega- 
tion, ana forwarded the same to the General 
Land-Ofil^. where it was officially used as an 
approved plat Upon thid amended map all 
the lands in controversy are designated as 
swamp and overflowed. The foUowlne letter 
of the Surveyor-General accompanied the map: 

••U. S. Sxtrvetor-Genbral'b Ofpiob, 
San Pbanoisco, April 19, 1872. 
"Hon. WiLLTB Dbummond, 
C<mimi8sioner QenertU Land-Office, WaMngPm, 

D. 0. 
"Sib: I transmit in a separate roll by to- 
day's man certified plats, also certified descrip- 
tive lists, of the following townships, showing 
aJl tracts which the State of CaUfomia claimea 
as swamp and overflowed prior to July 28, 1866: 
also showing the segreg^on of swamp and 
overflowed lands made t>y the United states, 
viz: Township eleven north, range one east; 
township eleven north, range two east; town- 
ship twelve north, ran^ two east, Mount 
Diablo meridian. The lists of said tracts con- 
tain annotations in red ink made by the Reg- 
ister of the U. S. Land-Office at Marysville, 
stating all titles to said lands adverse to the 
claims of the State of California, together with 
the register's certificate testifying to the cor- 
rectness of such annotations, as appears from 
the records of this office. 

"These plata and lists are sent you in accord- 
ance wi& the instructions contamed in your 
I letter of July 7, 1871, which endoeed for my 

616] guidance a oopv of a letter addressed to L. 
' Upson, U. S. Surveyor-General, dated Sept 

18, 1866. 
"Very Tesi)ectfully, your obedient servant, 

"J. R Habdbhbubgh, 
U. 8, Survepor-Oeneralfor Oaiifcmia," 

The conuniasioner, Mr. Williamson, who 

aucceeded Mr. Drummond in office, certifies, 

under date of January 12, 1878, to a copy of 

this plat of township eleven north, range two 

I east, of Mount Diablo meridian, aa one received 

J with the Surveyor-General's letter of Afuil 19, 

, 1872, and '* since which time it has been offi- 

[ dally used as M>pro ved plat made in accordance 

r with section 2488, U. S. Revised Statutes." 

^ This section declares that ' ' It shall be the duty 

J of the Commissioner of the General Land-Office 

I to certify over to the State of California, aa 

r awamp and overflowed lands, all the lands 

. represented aa auch ui>on the approved town- 

afaip aurveya and plats, whether niade before or 
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after the 28d day of July, 1866, under the 
authority of the United States." Subsequently, 
in July, 1877, the State Survevor-General for- 
warded to the Commissioner of Uie Land-Office 
certified copies of certain swamp-land surveys, 
with a statement that the lands described in 
them were all sold by the State in good faith aa 
swamp and overflowed lands prior to July 28, 
1866, and requested that the lands not already 
listed, which included those in controversy, m 
certifled to the State. The commiBsioner replied 
that the lands in the township had all been dis- 
posed of, and patents issued tc settlers under 
the laws of the United States, and upon that 
ground alone he refused the application. TUa 
refusal was approved by Mr. Schurz, Secretary 
of the Interior, the latter observing, injustiflca- 
tion of it. that it had been decid^ by the Su- 
preme Court of the United States that a patent, 
when issued and delivered to and accepted bv 
the grantee, passed the legal title to the lano, 
and all control of the Executive Department 
over it ceased. "If any lawful reason exists," 
said the Secretary in his communication to the 
commissioner, "why the patent should be can- 
celed or annulled, Buch as fraud on the part of 
the grantee, or mistake or misconstrucnon of 15171 
the law on the pait of your office, theappropri- I*** * i 
ate remedy is by a bill in chancery, and an 
action may be maintained by the United States, 
or any contesting claimant; but you are not 
authorized to reconsider the facts on which a 
patent was issued, and to recall or resdnd it, or 
to issue one to another party for the same tract," 
dting U. 8. V. Hugfie$, 52 U. S. 11 How. 552 

13: 8091; U. 8. v. 8Ume, 69 U. S. 2 WaU. 525 
'17: 765 ; ffughee v. U, 8. 71 U. S. 4 Wall. 282 

18: 8O3; ; and Mo(^e v. BMina, 96 (J. S. 580 
^24: 848]. There was no suggestion by either 
the commissioner or thesecretai^ that the lands 
were not swamp and overflowea aa designated 
upon the township plat. 

The question, therefore, is whether, upon the 
proof thus presented of Uie segregn^ion of the 
lands in controversy as swamp and overflowed 
lands by the authorities of the State of Califor- 
nia, ana their designation as such lands on a 
plat of the township made by the Surveyor- 
(General of the United States, and approved by 
him, and forwarded to theGkneralLuid-Offlce, 

Pursuant to the fourth section of the Act of 
866, and approved l^ the commissioner, aa 
shown by its official use, the plaintiff can main- 
tain an action for the recovery of the lands, 
they never having been certifled over to the 
State,as lequhred t^ section 2488 of the Revised 
Statutes, or patented to her under the Act of 
1850. Acocmling to the decisions we have cited^ 
the holders of the certificates of purchase had a 
good title to the landa if in fact they were 
awamp uid overflow^ Unda on the 28th of 
September, 1850. 

The ceroficatea were concluaive aa evidence 
against the State that they were such lands. 
The Statute of California, as already stated, 
makes them prima fade evidence of legal title 
to the premises in the holders, and upon them 
ejectment can be maintained in the state courts. 
The caae of the plaintiff waa therefore prima 
faeie established by the production of the cer- 
tificates, and showing their assignment to him. 
Eichter v. Biley, 22 Cal. 689, cited above. 
The representation of the landa aa awamp 
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and OTerflowed on the approved township plat 
would he conclusive as against the United 
States that they were such lands, if thev had 
not heen patented before the return of such 
township plat to the land-offlce. . The Act of 
Congress mtended that the segregation maps 
prepared by authority of the State, and filed 
in the State Surveyor-Qeneral's office, if found 
ai>on examination by the United States Sur- 
veyor-General to be nutde in accordance with 
the public surveys of the General Government, 
should be taken as evidence tbat the lands des- 
ignated thereon as swamp and overflowed were 
such in fact, except where this would interfere 
with previously acquired interests. In this case 
the defendants trace title by patents of the 
United States purporting to be issued to set- 
tlers under the preemption laws, in 1866, 1867, 
1868 and 1871, upon declaratory statements 
made in 1864, three years after the purchase 
from the State by the grantors of the plaintiff, 
and two years after a map segregating these 
lands had been made by the surveyor of the 
county, pursuant to the law of the State, and 
depositea in the Survevor-Gtenerars office. 
These patents were evidence that whatever 
title the United States then held passed to the 
patentees, and, as against a mere intruder with- 
out claim of title from a paramount source, 
were conclusive that the lands were of the 
character which bjr the patents they were repre- 
sented to be. This was the case of Bhrhardt 
V. Hoqabwm, 115 U. S. 67 [29: 8461. There the 
plaintiff claimed by a patent issued to his grant- 
or under the preemption laws. The defend- 
ant admitted he was in possession of twenty 
acres, and contended that these were swamp 
and overflowed lands which passed to the State 
under the Act of 1850. It appeared, however, 
that the certificate of purchase which he pro- 
duced did not embrace the lands in controversy, 
and his offer to prove the character of the land 
as swamp and overflowed by parol was rejected. 
The court said: "He was, as to the twenty 
acres, a mere intruder without claim or color 
of title. He was therefore in no position to 
call in question the validity of Uie patent of 
the United States for those acres, and require 
the plaintiff to vindicate the action of the of- 
ficers of the land department in issuing it." 
And again: "It is the duty of the kind de- 
partment, of which the secretary is the head, 
to determine whether land patented to a settler 
is of the dass subject to settlement under the 
preemption laws; and his Judgment as to this 
fact is not open to contestation in an actik)n at 
law by a mere intruder without title." But 
this doctrine has no application where a party, 
whether plaintiff or defendant, asserts title to 
premises in controversy from a paramount 
source, or by * prior conveyance from a com- 
mon source. The doctrine that all presump- 
tions are to be indulged in support of proceed- 
ings upon which a patent is issued, ana which 
is not open to collateral attack in an action of 
ejectment, has no application where it is shown 
that the land in controversy had, before the 
Initiation of the proceedings upon which the 

S stent was issued, passed from the United 
tates. The previous transfer is a fact which 
mav be established in an action at law as well 
as in a suit in equity. As we said in Smelting 
Co, V. Kemp, 104 U. S. 641 [26: 876]: "When 
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we speak of the conclusive presumptions at- 
tendinf? a patent for lands, we assume that it 
was issued in a case where the department had 
lurisdiction to act and exectite it; that is to say, 
in a case where the lands belcmged to the 
United States and provision had been made hj 
law for their sale. If they never were public 
property, or had previously been disposed of, 
or if Congress had made no provision for their 
sale, or bad reserved them, the department 
would have no lurisdiction to transit them, 
and its attempted conveyance of them would be 
inoperative and void, no matter with what 
seeming regularity the forms of law may hnve 
been oDserved. The action of the department 
would, in that event, be like that of any other 
special tribunal not having Jurisdiction of a 
case which it had assumed to decide. Matters 
of this kind, disclosing a want of Jurisdiction, 
may be considered by a court of law. In such 
cases the objection to tbe patent reaches be- 
yond the action of the special tribunal, and 
goes to the existence of a subject upon which it 
was competent to act." 

And again, in the same case, we said, p. 64C 
[878]: ** A patent may be collaterally impeached 
m any action, and its operation as a convey- 
ance defeated, by showine tbat the department 
had no Jurisdiction to dispose of the lands; 
that is, that the law did not provide for selling 
them, or tbat they had been reserved from sale 
or dedicated to special purposes, or had heexk 

greviously transferred to others. In establish- 
ig any of these particulars the Judgment of tbe 
department upon matters properly oefore it is 
not assailed, nor is 'the regularity of its pro- 
ceedings called into question; but its authority 
to act at all is denied, and shown never to have 
existed." 

''There are cases," said Ohi^Justiee Mar- 
shall, "in which a grant is absolutely void, aa 
when the State has no title to the thing granted, 
or when the officer had no authority to issue 
the grant In such cases the validly of the 
grant is necessarily examinable at law.^' Polk'g 
Leseee v. Wendal, 18 U. S. 9 Cranch, 87, 99 [3: 
665, 669]. Indeed, it may be said to be com- 
mon knowledge tbat patents of the United 
States for lands which they had previously 
granted, reserved for sale, or appropriated, are 
void. Eaeton v. SaliBbwry, 62 tJ. 8. 21 How. 
426 [16: 181] ; Reiehart v. Felp$,7S U. S. 6 WalL 
160 [18: 8491; Best v. Polk, 86 U. a 18 Wall. 112 

S21: 805]. It would be a most extraordinary 
ioctrine if the holder of a conveyance of land 
ftom a State were precluded from establishing 
his title simply becausethe United States may 
have subsequently oonveyed the land to ao- 
oUier, and especially from showing that years 
before they had granted the property to the 
State, and thus were without title at the time 
of their subsequent conveyance. As this court 
said in New Orleans v, Untted States: "It would 
be a dangerous doctrine to consider the issuing 
of a grant as conclusive evidence of right in 
the power which issued it. On its face it is 
conclusive, and cannot be controverted: but if 
the thing granted was not in the grantor, no 
right passes to the grantee. A grant has l)ccn 
f reouently issued by the United States for land 
which had been previously granted, and the 
second grant has been held to be inoperative." 
85 U. S. 10 Pet. 668, 781 [9: 678, 600]. 
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The oourt below held, and placed its decision 
upon |]iegrouDd,tbat,becau8e the Commissioner 
of the Qieneral Land-Office had not certified the 
knds in controT e ry to the State as swamp and 
overflowed, when this action was commenced 
In 1870» there was no title in the State by the 
^rant of 1800 which could be enforced, thus 
making the investiture of title depend upon the 
act of Sie commissioner instead of the Act of 
Congress; whereas, the certificate of that officer, 
when Uie jurevious reqidrements of the law 
have been complied with, is only an official 
recognition that the lands are of tne character 
designated, and of the completeness of their 
segregation. The decision is in conflict with 
its previooi dedsions, and with the adiudged 
cases to which our attention has been callea 

In BaffrtmioUo VaUeff B^cUmoHon Co, ▼. 
Oodk, decided aa late as 1888, that court recoj^- 
nized the swamp-land grant of 1800 as one %n 
prasmH. Its Isnguiwe was: "It is as well set- 
tled as anything can be by the courts that the 
donation of swamp and overflowed lands l^ 
the United States to the States in which such 
lands were situated at the date of the passage 
of the Act of September 28, 1800, 'was a erant 
in prcB$enti, by which the title to those umds 
pn^ed at once to the States in which they lay, 
except as to States admitted into the tTnion 
after its passa^/" cithig French v. Fyan^ 98 
U. S. 169 [28: 812]. 

For the error in holding that the certificate 
of the commissioner was necessary to pass the 
^tle of Uie demanded premises to the State, the 
case must go back for a new trial, when the 
parties will be at liberty to show whether or 
not Uie lands in controversy were in fact swamp 
and overflowed on the day that the Swamp- 
Land Act of 1800 took effect. If they are 
proved to have been such lands at that date, 
they were not afterwards subject to preemption 
by settlers. They were not afterwards public 
lands at the di^>oeal of the United States. 
Parties settling upon such lands must be deemed 
to have done so with notice of the title of the 
State, and, after the segregation map was de- 
posited with the Surveyor-Qeneral of the State, 
with notice also that they were actuallv segre- 
gated and claimed by the State as sudb lands. 

Judffment rewned and eau9e rrnnoinded for 
further proeeed%ng$ not ineofitistmt with thii 
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NEW JERSEY STEAMBOAT COMPANY, 

P^. in Err., 

V. 

LEONARD A. BROCKETT. 

(See 8. C. Beporter^ ed. 887-660.) 

Common earriera qf pasBengerf— liability for 
acts of tervants— enforcement of reasonable 
regulations — reasonable force, question for 
jury— evidence res gestae — measure of dam- 
ages. 

h A oommon carrier of jnweiineis undertakes 
«beolutalj to proteot them afslnst themisoODduot 
of Its own servants engaged m exeoutinir the cod- 
tract. 



2. In the enforcement of the reasonable regula- 
tlons established hj the carrier for the conduct of 
its business, the servant maj be obliged to use 
force: but the law will not {protect the carrier if its 
servants use excessive or unnecessary fOroe in so 
doing. 

& In the case presented, it is hOd: that the quea- 
tlon whether the defendant's servants, in executing 
a regulation as to deck passengers, used unwar- 
rantable force and thereby caused the injuries 
complained of, was one peculiarly for the iury In 
view of the serious conflict of evidence; that the 
instructions of the court fairly presented the ease 
to the Jury, and that certain declarations, made by 
one servant of the defendant while amwiting an- 
other in enforcing said regulatkm* eonsttnitad 
part of the res oestcB. 

[No. 251] 

Argued April 22, 1887. Bedded Maiy 2, 1887. 

IN ERROR to the Circuit Court of the United 
States for the Northern District of New 
York. Affirmed, 

The history and facts of the case appear in 
the opinion of the court. 

Messrs. James Ziowndes and W. P. Pren- 
tiee, for plaintiff in error: 

On the complaint and the evidence a verdict 
should have been directed for the plaintiff in 
error. 

Marshall Y, ^wftftarrf, 117 U. S. 415(29:919); 
Qilmer v. Higley, 110 U. S. 47 (28: 62); Ran- 
daU V. BalHmere A 0. E. B. Co, 109 U. S. 479 
(27: 1004). 

The question upon the evidence was for the 
judge — whether the plaintiff 's statement, un- 
corroborated, was sufficient to support a verdict 
in Uie face of the admitted facts and the other 
testimony by which it wss contradicted. 

Randall v. Baltimore db 0, B. B. Co, supra; 
Board ofComrs, v. Clark, 94 U. S. 279 (24: 60); 
VandeAiU v. Richmond Turnpike Co^ 2 N. Y. 
479; SeariesT. Manhattan B, B. Go. 101 N. Y. 
661; CulhaneY, If. T. 0. dbH.B, H, B, Co. 60 
N. Y. 188; Higgins v. MeCrea, 116 U. S. 671 
(29: 764). 

Mr. En^^ene E. Sheldon* for defendant in 
error: 

A common carrier by its contract with Us 
passenger undertakes to carry him safely and 
to treat him respectfuUy, and undertakes to 
protect the passenger against any iojurv aris- 
mg from the negligence or willful misconduct of 
its servants durmg the passage. 

StewaH v. BroMyn dt C, B. B. Co, 90 N. Y. 
583. 

The fact that Brockett was out of his place 
in being on the freight " abaft the shaft/' even 
if he had known of the rule, cannot prevent a 
reooverv. 

Bounds^. Delaware, L. db W, B. B. Co. 64 N. 
Y. 134; B B. Co. v. Stout, 84 U. S. 17 Wall. 
657 (21 : 745); Sandford v. Eighih Aw. B. B Co. 
23 N. Y. 848; ffoffman v. N.Y.C.db K B. R 
B a>.87N.Y. 25. 

Tlie master is liable for the acts of the serv- 
ant acting ss such, though done in disobedience 
to orders of the master. 

Phila. db B. B. B. Co. v. l>erby, 55 U. S. 14 
How. 468 (14: 502). 

And in case of a paawnger the master, being 
a common carrier, is liable for acts of a servant 
outside of the scope of his employment 

Btewwrfs Case, 90 N. Y. 588. 

Even if Brockett had known he had no right 
where he was, he would not from that fact losa 
his right of action. 

104t 



M7-660 



SurBBUS COTTBT OF THB UkITKD STAtXft. 



OoT. Tkbm, 



Sandffard v. Eighth A^ R R. Co, and Eaundi 
T. Deiaware, L.AW.R M. Co. iupra, 

[ 638 ] Mr, Justiee Harlan delivered the opinion of 
the court: 

This action was brought to recover damsu^ 
sustained by the defendant in error, the plamt- 
iff below, in consequence of personal InlurieB 
inflicted upon him 1^ the employes of the 
plaintiff in error, a carrier of freight and pas- 
sengers between the Cities of Albany and New 
YoS, in the State of New York. A verdict 
and Judgment having been rendered for the 
sum of ^,500. the case is brought here for re- 
view, upon the ground that the court below 
oonunitted errors of law in the conduct of the 
trial 

I'he plaintiff avers that he was received by 
the defendant as a deck passenger upon its boat, 
The Dean Richmond, at Albany, and that, in 
consideration of his having paia the price es- 
tablished for passengers of that class, it under- 
took to carry him safely to the City of New 
York, and thereby became bound that its serv- 
ants and employes on said boat should not 
needlesslv. injure him while engaged in the dis- 
charge of their duties; that the defendant did 
not keep its contract, but broke the same, in 
that, by its servants on said boat, it needlessly 
and severely wounded him in his person dur- 
ing the voyage to New York, whereby he was 
[63vj pu( iQ great expense for surgical attendance, 
and whereby, also, incurable injuries were in- 
flicted upon him. These allegations are ac- 
companied by a statement of the circumstances 
under which, the plaintiJQt insists, the alleged 
wrongs were committed. 

The answer denies generally that the Com- 
pany's agents or servants were guflty of negli- 
Snce or improper conduct, and states "that 
e plaintiff paia for a deck passage, and it re- 
ceived him on its boat as a deck passenger for 
passage to New York on a certain part of the 
Doat Slotted to deck passengers, as was well 
known to the plaintiff, and subject to lonj? es- 
tablished rules and regulations of the defend- 
ant, including that mentioned in the complaint, 
of which the plaintiff had due and full notice; 
that the said niles and regulations were reason- 
able, and the defendant's officers and employes 
on the said boat were charged with the duty of 
enforcing them in^a reasonable and proper ws v, 
without unnecessarv force or violence, and the 
said rules and regulations and the officers and 
employ^ of the boat in uniform were well 
known to the plaintiff; that the plaintiff did 
not remain on Uie part of the boat allotted to 
deck passengers, and did not obey the said rea- 
sonable rules and regulations of tne defendant, 
but refused so to do, and contrary to the peace, 
quiet, good order and safety of the said boat 
and its passengers, made a disturbance on the 
said boat; and the defendant neither used nor 
authorized any undue or unnecessary force or 
Tiolence in the enforcement of the aforesaid rule 
and regulation, but the contrary thereof; and 
Uie pliuntiff was not injured by any of the de- 
fendant's officers, employes, or agents, as lU- 
leged in the complaint" 
[649J ^G ^^ °o^ extend this opinion by a recital 
of all the facts and circumstances established 
by the proof. It is sufficient to say that there 
was evidence tending to sustain botn the allega- 
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tions of the complaint and the averments In the 
answer. In view of the serioua conflict in the 
statements of witnesses, the case was one pecul- 
iarly for the determination of a jury, under ap- 
propriate instructions as to ue law. The 
court, therefore, rightfully refused to direct a 
verdict for the Company, unless, as claimed, 
the plaintiff, according to his complaint and the 
evidence, had no cause of action. 

It appc^ from the complaint that the C(Mn- 
pany had a regulation restricting deck passen- 
gers to a particular part of the Iwat; but of the 
existence of that rule, the plaintiff averred, he- 
did not, at the time, have notice. It also ap- 
pears by uncontradicted evidence that, upon 
the ticket purchased by the plaintiff were 
printed the words *' deck passengers not al- 
lowed abaft the shaft," and that placards, in 
different parts of the boat, indicated Uie place 
on it which such passengers were prohibited 
from occupying. As the plaintiff was "abaft 
the shaft " when injured, no case, it is insisted, 
was made that would sustain an action upoa 
the contract of transportation; conseaucjtly, it 
is contended, the request to instruct the jury to 
find for the defendant should have been grant- 
ed. This argument assumes that the plalnUff 
could not claim protection under the contract 
for safe transportation in respect to an injury 
done him by the Company's servants while be 
was upon a part of the boat other than that to 
which he was restricted by the rule or regulation 
printed on his ticket. This position cannot be 
sustained. We shall not stop to inquire wheth- 
er the regulation in question is shown to be a 
part of &e contract for transportation; and we 
assume, for the purposes of this case, that the 
plaintiff stipulated that, during the voyage, he 
would remain upon the part of the boat to 
which deck passengers were assigned; stOI. it 
would not follow that his violation of that 
stipulation deprived him of the benefit of his 
contract Such violation only gave the carrier 
the right to compel him to conform to its ref- 
lation, or, upon uis refusing to do so, to require 
him to leave the boat, using, in either case, 
only such force as the circumstances reason- [Btf] 
ably Justified. If the injuries necessarilv arose 
from his violation of the regulation established 
for deck passengers, the carrier would not be 
responsible therefor. But if they were not the 
necessary result of his being, at the time, on a 
part of the boat where he had no right to be. 
and were directly caused by the improper coo- 
duct of the earner's servants, either while act- 
ing within the scope of their general employ- 
ment, or when in the discharge of specisJ du- 
ties imposed upon them, he Is not precluded 
from claiming the benefit of the contract for 
safe transportation. 

The plaintiff was entitled, In virtue of that 
contract, to protection against the misconduct 
or negligence of the carrier's servants. Their 
misconcHict or negligence whilst transacting the 
Company's business,and when acting within the 
general scope of their employment, is, of ne- 
cessity, to be imputed to uie Corporation, 
which constituted them agents for the perfonn- 
ance of its contract with the passenger. Wheth- 
er the act of the servant be one of omission o: 
commisdon, whether negligent or fraudulent, 
"if," as was adjudged in PAOa. dRRRC^. 
V. Derby, 55 U. 8. U How. 486 fU: 50»1 "it 
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be done in the course of his emplojmeDt, the 
master is liable: and it makes no difiPcrence 
tbat the master did not authorize or even know 
of the serrant's act orneelect, or even if he dis- 
approved or forbade it, he is equally liable, if 
the act be done in the course of his servant's 
employment." See also PhUa. W. dk Bait R. R. 
Co, V. QuigUy. 62 U. S. 21 How. 210 [16: 751. 
" This rule," the Court of Appeals of New York 
well says, " is founded upon i)ublic policy and 
convenience. Every person is bound to use 
due care in the conduct of his business. If his 
business is committed to on agent or servant, 
the obligation is not changed." Higgins v. 
WatervlUt Turnpike Go, 46 N. Y. 27. The prin- 
ciple is peculiarly applicable as between carriers 
and passengers; for, as hell by the same court 
in Stewart V. Brooklyn A 'J, B. R. Co. 90 N. Y. 
591, a common earner is bound, as far as prac- 
ticable, to protect its passengers, while being con- 
veyed, from violence committed bv strangers 
and copassengers, and undertakes aosolutely to 
[646] protect them against the misconduct of its own 
servants engaged in executing the contract. 

What will be misconduct on the part of its 
servants towards a passenger cannot be defined 
by a general rule applicable to every case, but 
must depend upon the particular circumstances 
in which they are required to act. In the en- 
forcement of reasonable regulations established 
by the carrier for the conduct of its business, 
the servant may be obliged to use force. But 
the law will not protect the carrier if the serv- 
ant uses excessive or unnecessary force. This 
doctrine is well illustrated in San ford v. Eighth 
Ave. B. R, Co, 28 N. Y. 845. In that case it 
appeared that the plaintiff's intestate got upon 
a street railroad car in the night time and, after 
being shown to a seat, refused, without suf- 
ficient cause, to pay his fare. He was ordered 
to leave the car and, failing to do so, the con- 
ductor led him to the forward platform and, 
without stopping the car, forcibly ejected him 
therefrom. The injuries received by the pass- 
enger resulted in his death. The court said: 
"It must be conceded that the conductor had a 
right to expel the intestate for the reason that 
he would not pay his fare when asked to do so. 
But this was not a right to be exercised in a 
manner regardless of all consequences. A per- 
son cannot be thrown from a railroad train in 
rapid motion without the most imminent dan- 

ferto life; and, although he maybe justly lia- 
le to expulsion, he may lawfully resist an at- 
tempt to expel him in such a case. As the re- 
fusal of a passenger to pay his fare will not 
Justify homicide, so it fails to justify any act 
which in itself puts human life in peril; and 
the passenger has the same right to rei)el an 
attempt to eject him, when such attempt will 
endanger him, that he has to resist a direct 
attempt to take his life. The ereat law of self 
preservation so plainly establisnes this conclu- 
sion that no further argument is necessary. 
♦ * * It is said that the intestatf'-offered re- 
sistance when he was thus seized. 'But this he 
had a right to do in order to save life, which 
he had not forfeited by refusing to pay the fare. 
He was liable to be expelled, and the conduct- 
^** J or's assault would have been justified if the 
car had been stopped, and the expulsion had 
oeen made without unnecessary violence. But, 
as the conductor has no right to make the as- 
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sault when he did and as he did, so the law will 
justify such resistance as was offered to that as- 
sault.'' See also Hoffman v. N, T. O, <ft H, R, 
R, R, Co. 87 N. Y. 24; Roundi v. Delawareeto, 
R, R, Co, 64 N. Y. 129, 184; Zyn<jA v. Metre 
politan R, R. Co. 90 IT. Y. 77; Ramsden v. 
Boston dt A. R, JR. Co. 104 Mass. 121; Nohle v. 
Cunningham, 74 HI. 53; North Western R, B. 
Co, V. Haek. 66 111. 242; Robinson v. Webb, 11 
Bush. 464, 482. 

In the present case the pirv were instructed, 
in substance, tbat the plaintiff had no right to 
be in any part of the boat except that assigned 
to deck passengers, and that the carrier's serv- 
ants haa the nght — using no more force than 
was necessary — to remove him from the place 
where he was found by the watchman. Re- 
ferring to the testimony of the plaintiff, the 
court observed: " He says that he went upon 
the bales of bops, remained there a short time, 
went to sleep, and was awakened by the watch- 
man, Thiel, striking him with a cane; that h» 
struck him first on the feet, afterwards in tho 
face, and told him to get down. He asked 
Thiel if he was doing any harm there, and 
asked to be allowed to stay. Part of the answer 
was, 'Get down, come down.' The assault 
upon him continuing, he then put up hi» 
satchel for protection, and was thereupon 
caught by the collar of his coat and pulled 
headlong from the freight, his shoulder strik- 
ing one of the barrels standing near, dislocat- 
ing it or causing the injury which has been de- 
scribed. He says that upon regaining his feet, 
he was again struck Iw the watchman. Soon 
after another ofilcer of the boat came and he 
was pushed towards the shaft and told that wa» 
the part of the boat for him to remain in; that 
he went to the barber shop, and there for the 
first time read his ticket and saw the require- 
ment in reference to deck passengers. Tbat 
very briefly is the statement of the plaintiff." 
The court proceeded: "If you believe tiiat 
statement to be true, then I say, as a matter of 
law, that there was more force than was neces- 
sary to accomplish the result, and the plaintiff 
is entitled to a verdict." To this last part of ^^«, 
the charge the defendant took an exception. i^^^J 
But we preceive no ground upon which the 
exception can properly rest. If the statements 
of the plaintiff were true, then neither argu- 
ment nor citation of authorities is necessary to 
show that undue force was used by the Com- 
pany's servants. And it was the nght of the 
court to so instruct the jury. 

13ut that the jury might also have in mind 
the case as maae by the defendant, the court 
said: *'0n the other hand, you have the testi- 
mony of the witness Thief, who says he came 
to the freight two or three times before the 
transaction and told plaintiff to get down; 
that the other passengers all got down; that 
on the third oco^on he steppea on a box and 
told him to come down; that the plaintiff, in- 
stead of doing so, endeavored to climb higher 
or get away mm him; Uiat the plaintiff kicked 
him in the breast, and in Uie excitement 
he caught hold of him, and in the struggle 
which ensued, the boxes, the plaintiff, anatne 
witness came down together in a crash upon 
the floor. If you believe that statement, then 
the plaintiff brouRht this assault upon himself; 
it was an unavoidable accident, and the plaint- 
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lit if Mi «Btllled to leooyer. Other witnesses 
have been called, who In part corroborate the 
ftory of the watcmman, ana in some particulars 
ooRobonile fbe stoiy or theplaintiff." 

The whole caee waa thua fairly placed before 
the JniT, upon the laiue as to whether the de- 
fendantrs servants, in executing its regulation 
as to deck passengers, used unwarrantable 
force and thereby caused the inluries of which 
the plaintiff complains. 

One objection made l^ the defendant to the 
admission of evidence deserves to be noticed. 
The plaintiff in his evidence described the man- 
ner m which, as is contended, he was dragged 
by the watchman from the boxes. After stat- 
ing that he was thrown to the fk)or, and was 
bemg roughly pushed by the watchman, he 
proceeded: '* Inen I saw another man coming 
with the uniform of the boat on, and the cap, 
and he said: 'All such men as you ought to be 
killed.' I says, ' What do you want to kill me 
for?* he says, ' You farmers are so stingy; you 
are too stin^ to buy a state room, and you 
[640] ought to be killed.* I said, 'You ought not call 
me stingy;' then he said, 'Have you looked at 
your ticket?' I think he had "I^hird assistant 
mate' on his cap, the cap had a yellow cord, 
the same as the officers oi the boat wore." It 
appeared, in proof, that the person here re- 
ferred to was one of the mates of The Rich- 
mood. 

The defendant objected, at the trial, to the 
competency of the statements of the mate. 
The objection was overruled and an exception 
taken. It is now insisted that the defendant is 
not responsible for the brutal language of its 
servants, and that the declarations of me mate 
to the plaintiff were not competent as evidence 
aguinst the carrier. We are of opinion that 
these declarations constitute a part of the ret 
gesia. They were made by one servant of the 
defendant while assisting another servant in en- 
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forcing its regulation as to deck paasengera. 
They were made when the watchman and the 
mate, according to the evidence of the plaintiff, 
were both in the very act of violentiy " push- 
ing" iiim, while in a helpless condition, to that 
pi^ of the boat assigned to deck passengers. 
Flainly, therefore, they had some relation to 
the inquiry whether the enforcement of that 
reguladon was attended with unnecessary or 
cruel severity. They accompanied and ex- 
plained the acts of the defendant's servants out 
of which directly arose the inluries inflicted 
upon the pkintiff. Vichburg d M, B, JR. Oo. 
V. aBrien, 119 U. S. 99, 105 [ante, 299, 802]; 
Ohio A Miu, B, R Co. v. Pm-tor, 92 HI. 437. 
489; lUedo dt Wabash B. Oo, v. Goddard, 25 
Ind. 190, 191. Aa bearing upon this point, it 
may be stated that the jury were instructed that 
the case, aa presented, did not authorize vindic- 
tive Gt punitive damages, and that in no event 
could they award the plaintiff any larger 
amount than would reasonably compensate 
him for the injuries received; tnus guarding 
against undue weight being given to the harsh 
words of the Company's servants, apart from 
their acts. 

Other questions arise upon the admission of 
evidence against the objection of the defend- 
ant; upon the refusal of the court to grant re- 
quests for instructions in its behalf; and upon 
certain parts of the charge to which it excepted. 
In our opinion none of these questions require [^ 
consideration; and the action of the court, in 
respect to them, constitute no ground for the 
reversal of the iudgment The charge of the 
court embodied all that need have been said. 
It correctly stated the propositions of law aris- 
ing in the case. No substantial error having 
been committed, the judgment ie a^rmed. 

True copy. Test : 

James H. MoKenney, Clerk, Sup. Oourt, U. 8. 
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Supreme Court of the United States, 



OCTOBER TERM, 1886. 



LEHIGH WATER OOMPAKT, P^. in 

Err., 
f. 
X)RPOBATION OF THE BOROUGH OF 
EA8T0N iJiD THE BOARD OF WATER 
C0MMIS8I0NERS OF THE BOROUGH 
OF EA6T0N. 

121 US 388. 

ComUHMonal laf»-'-Migaiion of eant r a e t§ 
impairmeni tf—laiw enacUd prior to making 
qfe(mtraet--juri9dietionof tni$ eourt--Hght$ 
if uater company not octduiite-^ChntiituUon 
tmd 8Muii$ of Pgnmylvania, 

1. The iirorlsioii of the Oonstttutloii whioh d»- 
elar«i Uuit ^no State ahall pmb any law hnptdring 
the obUmttoo of oontnott ** does not apply to a law 
eoaotedVilor to the inaklnff of the oonomot, the ob- 
Untion of whloh is claimea to be impaired. 

S. The Jadyment of a state oourt, o ouslrui ng a 
oontraot, Is not rerlewable by this oourt, nnless, 
nnder said provision of the Oonstitutloii and ezisi- 
tmg statates, snoh judgment, in terms or by its neo- 
esnry opoation, gives efTeot to some provision of 
the State Oonstitution or lefirlslative enactment, 
whioh itelalmed by the onsuooeesfnl party ti> im- 
pair the <^blifatlon of the partioolar oontraot in 
Qnestion* 

8. Under the O o nstitution and legislation of Penn* 
■ylvania the L^iigh Water Oompany is not entitled 
to an ezelusive nght to maintain water works in 
the Borough of Baston« said Borough its^ having 
the authority to maintain apubUo system of water 
works under the Aot of IMT, whioh does not impair 
the rights derived by the Company from the Aot 

ofiarZ 

[No. IW.] 
Argued Apra 7, 1S87. Decided April 28, 1837. 

rr ERROR to the Supreme Coart of the State 
of Pennsylvania. Affirmed, 

The histoiy and facts of the case appear In 
the opinion of the court 

Meetre, EdwajKl J. Fox and Edward J, 
FooB, Jr,, for plaintiff in error. 

Meeere, Robert I. Jones and WiRiam S. 
Kirkpatriek, for Board of Water Commifision- 
an of Easton, defendants hi error. 

I^rank Beedcr and WiUiam EddOman, for 
Borough of Easton, defendant In error. 

Mr. Juntiee Harlan delivered the opinion 
of the oourt: 

For manj years prior io June 21, 1880, the 
Lehigh Water Company, a corporation t>rgan- 
ized, under the laws of Penn^lvania, l^ the 
purchasers at Judicial sale el the rights, powers, 

122 U. 8. 



privileges, and franchises of the West Ward 
Company, also a Pennsylvania corporation, 
maintained a system of water works whereby 
the inhM>itant8 of the Borough of Easton, in 
that Commonwealth, were supplied with water 
f<w domestic and business purposes. On that 
day, it accepted the provisions of an Act of tbe 
General Ai^^embly of Pennsylvaiiia. approved 
April 20, 1874, entitled ''An Act to Provide for 
the Incorporation and Regulixtion of Certain 
Corporations." By such acceptance it acquired 
the privileges, immunities, franchises, and 
powers conmivd by the Act upon corporations 
created under it. 

It also became entitled to the benefit of tbe 
third clause of the 84Ui section of that Act, ie> 
lating to water and eas companies. 

That clause provides: 

"The right to bavo and enjoy the frai chises 
and privilefires qf such incorporation within tbe 
district or locality covered by its charter shall 
be an exclusive one; and no other comjpany 
shall be incorporated for that purpose untU the 
said corporaaon shall have nom its earnings 
realized and divided amonf its stockholders, 
during five years, a dividena equal to eight per 
oentUDjper annum upon its capital stocK; Pro- 
tided, Tnat the said corporations shaU at aU 
times furnish pure gas and water; and anr dti- 
sen using the same may make complaint of 
impurity or deficiency in quantity, or both, to 
the court of common pleas of the proper ooun* 
ty, by bill> filed, and, after hearing the partiea 
touching the same, the said oourt shall have 
power te make sudh order in the premises as 
may seem Just and equitable, and may dismiss 
the complaints or compel 1^ corporation te 
correct the evil complained of." 

The seventh dause of the same section pro- 
vides: "It shall be lawful, at any time after 
twenty years from the Introduction of water or 
gas, as the case may be, into any place as afore- 
said, for the tovm, borough, city or district in 
which the said company snaU he located, to 
become the owners of said works and the prop- 
erty of said company by paying therefor the 
net cost of erecting and muntaimng the same, 
with interest thereon at the rate of ten per cent- 
um per annum, deduces from said interest all 
dividends theretofore dedared." Laws Pa. 
187^ pp. 78, 98. 

After the acceptance by the Lehigh Water 
Company of the provisions of the Act of 1874, 
the constituted authorities of the Borough or 

10ftt» 



Mpbbmb Coobt of thb Unitbd Statm. 
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EastOB, la coofonBhy with a TOte of its miali- 
tM aleoton. and under power oonferred by 
Acts of the General ABsemDiy. approved Man^ 
12, 18^ and April 16, 1867 (Pamph. Laws 
Pa. 1887, pp. 41$, 1964), determined to con- 
struct and Iteelf maintain a system of public 
works for supplying its inhabitants with water. 

This suit was brought by the Lehigh Water 
Company for the purpose of enjoining the au- 
thorities of the Borough from constructing or 
providing such works or from appropriating 
money therefor. , The suit proceeds upon these 
grounds: 1. That the Acts of 1867 ceased to be 
Talid after the adoption of thepresent Consti- 
tution of Pennsylvania. 2. That the Lehigh 
Water Company acquired, by the Act of 1874, 
tlie exclusive rinit to erect and maintain water 
works for sup^ying water to the inhabitants 
of Easton. fL That the Acts of 1867, if not 
superseded by the Constitution of Pennsyl- 
vania, impaired the obligation of the contract 
created between that Commonwealth and the 
Company by the latter's acceptance of the pro- 
visions of the Act of 1874; consequenUy, tn^ 
were void under the National Constitution. 

The Supreme Court of Pennsylvania, affirm- 
ing the ludgment of the court of original Juris- 
diction dismissing the suit, held that the exclu- 
sive right acquirod by the Lehigh Water Com- 
pany, under the Act of 1874, was exclusive only 
against other private water companies, and that 
the legislation did not intend to pronibit a dty, 
borough, or other municipal uirporation from 
providing its inhabitants with water l^ means 
of works constructed by itself from monev in 
its own treasury; also, that the Acts of 1867 
were neither repiBaled by the Act of 1874, nor 
superseded by tne State Constitution. 

In reference to the remaining ground reUed 
upon by the Company the state court said: 

"The third ground of objection is whoUy 
without merit By constructing water worWs 
of its own the Borough will not destroy the 
franchises of the plaintiff Company. It may 
impair their value, and probably will do so; 
but of this the Company have no legal cause 
of oomplaint The granting of a new charter 
to a new corporation may sometimes render 
valueless the nanchises of an existing corpora- 
tion; but unless the State by contract has pre- 
cluded itself from such new grant the incidental 
injury can constit tite no obstacle. Oharla River 
BridM V. Warrm Bridge, 86 U. S. 11 Pet. 420 
[9: 778]; Turnpike Co. v. Maryland, 70 U. S. 
8 Wall. 210 [18: 180]; Piseata^ua Bridge v. New 
Hampehire Bridge, 7 N. H. 85. No contract 
has been shown between tlia Water Company 
and the State by which the Satter isprecluded 
from granting to the Borough of Eiaston the 
privileee of erecting works to supply its dti- 
sens with water." 

The only question i^esented by the record 
which this court can properly c^ asider is wheth- 
er the Judgment below denies to the plaint- 
iff in error any right or privilege secured by 
that provision of the Constituiion of the United 
States which declares that ' 'No State shall pass 
any law impairing the obligation of contracts." 
Obviously, this clause cannot be invoked for 
the reversal of the ludgment below. It is 
equally dear that the law of tLe State to which 
the Constitution refers in that clause must be 
"^ne enaeted after the making o' the contract, 
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the obligation of which is claimed to be 

paired. Neither the Lehiffh Walsr Oompaagr 
nor its predecessor had, under any statute enact- 
ed priOT to 1874, an exclusive ri|^t to mafaitala 
water works in the Borough of Easton for sim- 
plying its inhabitants with water. Nor did the 
grant to the Borough, in the Acts of 1867, of 
the power to construct and maintain a system 
of public water works, infringe any right or 
privilege which the plaintiff in error then had 
under ns charter. But the cUim is that the 
exclusive privilege acquired by the Company 
under the Statute of 1874 was impsired in value 
by the Acts passed in 1867. It cannot, how- 
ever, with propriety, be said that the obliga- 
tion of a contract made with the State in lf74 
was impaired by statutes enacted in 1867. 
Whether the f-^Auer repealed, by implication, 
the Acts of 1S67, presents no question arising 
under the National Constitution. That is a 
Question simply of statutory construction,whicli 
the state court was competent to determine, 
and whose Judgment in respect thereto is not 
sublect to re-examination in this court. Had 
the Borough of Easton been authorized by a 
statute enacted tUter the Lehigh Water Oom- 

Eany had acquirea the exclusive pijTilege given 
y the Act of 1874, then this court wouJd navr 
been compelled to decide, upon its independesis 
Judgment, whether the latter applied only t* 
private corporations; for, in such case, the de- 
termination of that question would be involved 
in the inquiry whether there was a oontract be- 
tween the State and the Company, and, if there 
was a contract, whetiier its obligation was im- 
paired by a law subsequentiy enacted. X^tnis- 
viUe Qas Co. v. Oitizene Qas Ch. 115 U. 8. 68St, 
697J20: 510, 515]. 

The argument in behalf of the Company 
seems to rest upon the general idea that this 
court, under the statutes defining its appellate 
Jurisdiction, may re-examine the Judgment of 
the state court in every case involving the eo- 
forcement of contracts. But this view is un- 
sound. The state court may erroneously d^ 
termine questions arising under a contraet which 
constitutes the basis of Uic suit before it; it may 
bold a contraet void which in our <K>inion is 
Tslid; it may adjudge a contract to be valid 
which .in our opinion is void; or its interp?»> 
tatioD of the oontract may in our ofdnion be 
radicf^llv wrong; but in neither of such cases 
would '<he Judgment be reviewable l^ thi? couxt 
under the clause of the Constitution proiccUng 
the obligation of contracts against in^Mdrment 
by state legislation, and under the existing 
statutes defining and regulating its luiisdietion, 
unless that judgment, in terms or by its neces- 
sary operation, gives effect to some provision 
of the State Constitution, or some legislative 
enactment of the State, which is claimed by the 
unsuccessful party to impair the obligation of 
the particular oontract in question. H. R. Co, 
V. Eoek, 71 U. S. 4 WaU. 177, 181 [18: : ol, 8821; 
B. R Go. V. McGlure, Tt U. S. 10 Wall. 511, 
515 [19: 097, 998]; Knox v. Exchange Bank, 79 
U. S. 12 Wall. 379, 883 [20: 414, 415]; Delmtu 
V. Ine. Co, 81 U. S. 14 WaU. 661, 665 [20: 757. 
759]; Uniwrtity v. Axmttf, 99 U. S. 809, 819 

25: 887, 888]; Chicago Life Ine. Co, v. Needim, 

18 U. 8. 574, 582 [28: 1084, 1087]. 
Thejudgment i$ affirmed. 

True oop7. Test: 

James H. MoKenney. Qerk, Sup. OtmrU V. a. 

IW IT. .S. 
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JOHN NOONAN bt au, Appt$., 

9, 

CALEDONIA GOLD MININa COMPANY. 

(See a OL Beporter'0 ed. "b 

Mins$~^loeaHan and decdopment toithin Indian 
Be»ervatiaf^—iub$eguent eomplianee with kuM 
--^inguithmeni if re$ein)aHon^-ipeeific db- 
JeeUan to eMenee when neee$iary~-pleadinff 
and praetie6--codefendant addsd ai triaUr^ 
DaMaOods, 

1. Where ti party was in poflseaskm of a mining 
claim in the Bhiol Hills within the Indian Beserva- 
tlon prior to the r^inquishment of February 28, 

1877, with the requisite aisoovery. with the surface 
boundary sufficiently marked,wlth the notice of lo- 
cation posted, and with a disclosed vein of ore, he 
oould, by adopting what had been done, causing a 
proper record to be made, and performing the 
amount of labor or making the improvements nec- 
easary to hold the claim, date his nghts from that 
day. 

2. Where an objection to the introduction of evi- 
dence is so general as not to indicate the epeoiilo 
grounds upon which it is made, it is unavailing on 
appeid, unless it could not have been obviated at 
thetriaL 

& Under the Code of Qvil Procedure of Dakota 
a oodef endant may be added by amendment of the 
pleadings at the tnal; and a Judgment against him 
will be sustained if allegations supporting it appear 
somewhere in the record. 

[No. 170.] 
Argued Mar. i9, SO, 1887, Decided Apr. 18, 1887. 

APPEAL from fhe Sapreme Court of the 
Territoiy of Dakota. Affirmed. 

Statement lij Mr. JmUee Flaldi 
Tbifl is an action to detennine the rights of 
the parties to mining ground in Lawrence 
Countj, in the Territory of Dakota. In April, 

1878, one of «he defendants below, and of the 
appellantB hei-' -Tohn Noonan, asserted owner- 
ship to a tnict of mineral laud in that county, 
beiuing the name of the Bobtail Lode. It was 
of great value, and he desired to obtain apatent 
of uie United States for it He, therefore, pur- 
■ued the course prescribed In such cases hyseo- 
tions 2886 and 2826 of the Revised Statutes; 
and, on the 20th of that month, filed the nebee- 
•ary appliostlon in the proper land-office of the 
district 



At the same time Henry Lackey and eight 
other persons asserted ownership of mimng 
ground known as the Caledonia Lode, whidS 
conflicted with the Bohtail daim, as alleged, to 
the extent of three acres and fifty-seven hun- 
dreths of an acre. Thev, therefore, In May, 
1878, filed in the land-office an adverse daim 
to the application of Noonan; and, in June fol- 
lowing, brought the present action, to deter- 
mine their respective rights to the disputed 
ground. 

Subsequently, these adverse claimants sold 
their interest in the Caledonia Lode to Thomas 
Bcdl, of San Francisco; and he conveyed the 
property to the Caledonia Gold Mining Com- 
pany, a corporation organized under the laws 
of California. Upon application to the court, 
this Company was substituted as plaintiff in the 
action, without prejudice to the rights of the 
defendants. An amended complaint was there- 
upon filed in its name, and substituted for the 
original one. It all4;es the incoiporation of 
the plaintiff under the laws of Caufomia; its 
compliance with the laws of Dakota relating to 
foreign coiporatk>os» to enable it to transact 
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business, and to acquire, bold, and dispose of 
property in the Territory; the transfer of the 
Caledonia Lode to Thomas Bell, and bis oon- 
veyance of the property to tiie Company. It 
also sets forth the original location of the lode 
by four of the original plaintiffs, on the 21st of 
June, 1876, and their actual possession thereof 
afterwards; and that they and the oUiersof the 
original plaintiffs, who had become interested 
with them, made, on the 15th of March, 1877, 
an additioDal and supplementary clain^ and lo- 
cation of the CaledoDia Lode, and, on the same 
day caused a certificate or notice of the original 
claim and location, as well i\s of the additfonal 
and supplementary claim i^ location, to be 
recorded in the mining records of ^e district 

The amended complaint further allem tiiat, 
from its oriffinal location in June, 1B76, Uie 
plaintiff or iu grantors have been in the actual 
and continuous possession of the Caledonia 
claim, and every part of it and in accordance 
with the laws of the United States and of the Ter- 
ritory of Dakota, and the local rules and regu- 
lations of miners in the district; and have ex- 
pended, in labor and money, more than $5,000 
in its devdopment and improvement; that the 
defendant Noonan dslms an interest in a por- 
tion of its minhig ground, to the extent of three 
acres and f ortv seven hundreths of an acre, by 
virtue of an alleged location of a quartz minine 
claim,oalled the fiobtail Lode,ma(M by his pref 
ecessors in interest, in February, 16r76, whidi 
is invalid and a doud upon its tttle to the Cale- 
donia Lode. It prays tnat the defendant may 
answer and set out particularly his claim to 
that portion of the Caledonia Lode which con- 
flicts with the Bobtail Lode, and the nature of 
it; and that it may be adjudged that he has no 
estate or interest therein, and that he be en- 
Joined from assertiuff any right or title to it. 

The def endanty in nis answer, denies the al- 
l^ations of the complaint, except as th^ are 
anerwaidB admitted; and, specifically, any 
knowledge of the incorporation of thepudntiir, 
or of its compliance with the laws of Dakota in 
regard to foreign corporations: admits his daim 
to oe the owner of the Bobtail Lode, his appli- 
cation for a patent, and the adverse action of 
the former plaintiffs; and sets im the discovery 
and location of that lode on the 84th of Febm- 
aiy, 1870, by parties through whom he derives 
his interest 

A replication trayerses some of the matters 
set up m tiie answer, and asserts an abandon- 
ment and forfeiture of the interests of the orig- 
inal locators of the Bobtail Lode. 

The action was tried by the court without 
the intervention of a Jury, by consent of par- 
ties. During the trial it appeared tiiat one 
Thomas F. Mahan asserted an interest in the 
Bobtail Lode, and that he was a proper, if not 
a necessary, party to a complete aetermination 
of tiie matters in controversy. Thereupon, by 
consent of parties, he was made a codefendant 
in the action. The following is the entry made, 
at the time, in the Journal oi proceedings, fol- 
lowing the title of the cause: 

"Now, on tills 15Ui day of July, A. D. 1880, 
the trial of the cause is resumed. By consent 
of all parties, Thomas F. Mahan is made a party 
defendant in this action. Counsd for defend- 
ant appear and answer instanter for him, any 
anwnmnenti to pleadings required to be pre- 
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ptred and Mrred dariM the pendency of Ihls 
•ction, or at its conchinon.'' 

It Appean that sabaequently the two def end« 
ante joined in all praoeedinffs taken. Before 
the entry of Judgment, the pudntiira attorneys, 
in order to make the record complete as to uie 
new defendant, Mahan, instead of inserting his 
name at the inoper place in the complaint, or 
rewriting it entirely, serred upon the defend* 
antR* attorneys, and filed with the Judgment 
roll, the following amendment: 
«*In the District Ckrart» First Judicial District, 

Lawrence County, Dakota Territoiy. 
"Caledonia Qold Mining Company ^ 

^ormeriy Henry Lackey et al,), 

Plaintiff, 

«. 
"John Noonan and Thomas F. Ma- 
han, Defendants. 

"Now comes the above named plaintiff, and 
in pursuance and by authority of the court 
hereinbefore made, on the 16th day of July. 
1880, making the said Thomas F. Mahan a de- 
fendant in tms action, amends its amended and 
substitute complaint, which was herein filed 
November 6, 1879, by inserting therein the 
name of the said Thomas F. Mahan as a defend- 
ant, and by inserting in and adding to said com- 
plaint, immediately after the suboivision there- 
of numbered 0, and before the prayer thereof, 
the following allegation, to wit: 

"10. Ana plaintiff further avers that the 
defendant, Thomas F. Mahan, has, or claims 
to have, some right, title, or interest adverse to 
plaintiff in or to that portion of the said Caledo- 
nia Lode claim above described by survey; that 
said daim of said defendant Mahan is without 
foundationer right as against plaintiff, but said 
Mahan persists in the same and makes said 
claim, as plaintiff is informed and believes, un- 
der the said alleged and pretended location of 
the said alleged Bobtail Lode claim above de- 
scribed as* co-owner with, and claiming under 
the same right as, defendant Noonan, as above 
mentioned, and that said daim of said Mahan 
casts a doud upon plaintiffs title to its said por- 
tion of said Caledonia Lode above described; 
and plaintiff, therefore, makes said Mahan a 
defendant in this action, and asks the same 
Judgment, decree, and relief against him as 
heremafter prayed against sdd defendant 
Noonan. 

** Claostt & Dizoir, 

Aitvt far Prff.*' 

No objectkm was taken in the district court 
to this mode of amending the pleadings. It 
was made the subject of comment for the first 
time in the Supreme Court of the Territoiy 
when the case was there on appeal, when it was 
oontended that the amendment was friegular 
and insufficient, and left the ori^:inal oomplaint 
without any allegations aninst the defendant 
Mahan, against whom, with the original de- 
fendant, tfo Judgment was entered; and, thtoe- 
fore, that the Ju^ment ooold not be sustahied 
bjthe pleadings. That court hdd the ol^Jeo- 
tion to be untenable; and its ruling in this re- 
spect is assigned as error. 

On the trial, the plaintiff, to establish its ooat- 
porate existence, gave in evidence a copy of its 
articles oi incorporation, certified by the de^ 
of the City and County of San Francisco, the 
place of its prindpal business, under his offi- 



cial seal, to be a oorrect oopy of the origina>OQ 
file in his office; to which there was also ap- 
pended a certificate of the Secretary of State 
of California, under the seal of the State, that 
it was also a correct copy of those on llle in 
his office. By the law ci California, the arti- 
des upon which a certificate of incorporatlcHi is 
issued are required to be filed with the desk of 
the county Id which the prindpal bushiesa of 
the oorpcnration is to be conducted, and a cer- 
tified copy with the Secretary of State. Civil 
Code, sec. 296. The plaintiff at the same 
time produced a copy of the artides on file 
in the office of the Secretary of the Territory, 
certified by him to be a correct copy, with 
the seal of the Territory annexed. To the 
introduction of these certified copies it was 
objected, generally, that they were "incom- 
petent, irrelevant and immaterial," without any 
^dfication of the particular ground on which 
they were thus objectionable. 

Ill the Supreme Court of the Territory, on 
appeal, it was objected that the documents 
were not properly authenticated as required by 
the Act 01 Conness, and that the certificates 
were signed by deputy officers; but tiiat court 
hdd thai the spedflc objection being one which, 
if taken bdow, might have been obviated there, 
it could not be ur^ on appeal under the gen- 
eral objection taken; and, therefore, ruled the 
podnt untenable. This ruUng is also assigned 
as error. 

Numerous other objections were taken by th« 
plaintiffs, during the progress of the trial, to 
the introduction of evidence of acts of the pred- 
ecessors of the plaintiff in locating and aeve&> 
oping the Caledonia Lode, previous to Febru- 
ary %, 1877. when the right of the Indians to 
the Territory was extinguished by agreemeot 
with the United States. ^Theae and objectioos 
to the findings of the court on matters of fact 
constitute, in addition to those mentioned, the 
burden of the appellant's complaint. Tbs 
court found for the plaintiff, and rendered Judg- 
ment that it was the owner and entitled to the 
possession of the ground in controversy. On 
appeU to the Supreme Court of the Territoiy, 
the Judgment was affirmed, and the defendaoti 
have brought the case to this court 

Mmtri. Dajiiel McLao^liUa and William 
B, Steele, for appellants. 
Mmrt. T. L. Skinner and 8. 8. Bnrde«t» 

for respondent. 

Mr. Juitice Field delifered the ofdnion cf 
the court, as follows: 

The exceptions taken in the district cooit 
were fully considered and answeiad by the So- 

Ereme Court of the Territory in a dear andsit- 
tf actoiy oi^ion. The objections to the sofli- 
dency of the evidence to Justify the findings of 
fiict cannot be heard hoe; thi^ were matten 
for consideration only in the courts bdow. Of 
the numerous assignments of enor pfeaented to 
us, we deem only three of sufficient importance 
to recradre spedal consideration. They are: 

L That the Judgment is not sustained byti» 
pleadings; 

9. That the artides of incoriK>ratioa of the 
plaintiff were admitted in evidence without dm 
autiientication; and, 

8. That evidence of acts of the ptedecessocs 
of the pbdntifl in locating wad dereloping the 
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CalwIoiHt Lode prior to the relinqolflihiDent of 
iSbfb IndiM title to the United States was im- 
praperiy admitted. 

1. There would be aome force in the objec- 
tion that the Judgment ia not sustained by the 
pleadings, if tiie amendment Joining Maban as 
a oodefendant with Noonan could not be read 
as a part of them. The Judgment is against 
him as well as against Noonan, and there must 
appear somewhere in the record alleffations by 
which it can be supported. It would have been 
the better course, when the order was entered 
thatKahan be Joined as a codefendant, for the 
attorneys of the plaintiff to have had his name at 
once inserted in the complaint, with such other 
changes as to make the allegations apply to 
him. That such changes might have be^ made 
by consent of parties, without the formality of 
suspending t& trial and filing a new com- 
plaint, ana waiting for an answer to it. tiiere 
can be no doubt; and when thuB made, the par- 
ties would be estopi>ed from any subsequent ob- 
jection to them. A provision of the Code of 
Civil Procedure of Dakota vests ample author- 
ity in the court to make changes of this charac- 
ter in furtherance of Justice. Its language is: 
" The court may, before or after Judgment, in 
furtherance of justice, and on such terms as 
may be proper, amend any pleadings, process 
or proceeding, by adding or striking out the 
name of any parfy; or by correcting a mistake 
in the name of a party, or a mistake in any 
other respect, or by inserting other allegations 
material to the case, or, if the amendment does 
not change substantially the claim or defense, 
by conforming the proceeding or pleading to 
the facts proved." Sec 143. 

The trial continued after the amendment, 
the defendant Mahan participating in all its pro- 
ceedings as if his name had be^ inserted in 
the complaint in the most formal manner, and 
he had answered it specifically. The agree- 
ment provided that the amendment might be 
made during the pendency of the action, or on 
its conclusion; and in accordance with it the 
amendment to the complaint filed vrith the 
Judgment roll may properly be read and treated 
as part of the pleadings. If the defendimt 
Mahan had desired to file a formal answer to the 
Allegations of the complaint, he should have 
insisted upon it at the time. He was probably 
eatisfied with the answer of his oodefendant on 
file, which put in issue the plaintilf s title and 
eet up allthiat he could have pleaded for him- 
eelf . He had on the trial all tne benefits of the 
most formal answer, and his connection with 
the case as a party sufficiently appears from the 
4tfnendment filed. 

3. The objectkm to the introduction of the 
articles of incorporation at the trial was that 
they were "immaterial, irrelevant, and incom- 
petent" evidence. The specific objection now 
urged, that they were not sufficiently authenti- 
cated to be admitted in evidence, and that the 
certificates were made by deputy officers, is 
one which the general objection does not in- 
clude. Had it been taken at the trial and 
deemed tenable, it might have becoi obviated 
by other proof of the corporate existence of 
the plaintin or by new certificates to the arti- 
•cles of incorporation. The rule is univerasl, 
that where an oblection is so general as not to 
iadicate the specific grounds upon whidi it is 
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made, it is unavailing on appeal* mileMit boor 
such a character that it coiud not have been ob- 
viated at the trial Tlie authorities on this point 
are all one way. Oblecttons to the admudon 
of evidence mustbe of such a specific ehaiader 
as to indicate distinctly the grounds upon which 
the party relies, so as to ah the other side full 
opportunity to obviate Uiem at the thne, if 
under any circumstances that can be done. U, 
8. y. Mekoiten, 71 U. S. 4 WalL 680 [18: Bill; 
BurUmr. l>rigg», 87 U. S. 90 Wafl. 135 [33: 
399]; Wood t. frWiwor, 104 U. S. 796 [36: 781]. 
8. The objection urged to the admission of evi- 
dence of acts done by the |;rantors of the plaint- 
iff in locating and developing the Caledoniamine 
previous to February 38, lv77, is founded upon 
the Treaty between the United States and the 
Sioux Indians, concluded on the 39th of April 

1868, and ratified on the 16th of Februaiy, 

1869. By the second article, a district of coun- 
try embracing the region known as the Black 
Hills of Dakote, and which includes the mining 
property in controversy, was set apart as a 
reservati<m for the absolute and undisturbed 
use and occupation of those Indians, and such 
other friendly tribes or individual Indians to 
whose admission, from time to time, they and 
the United Stetes might consent And the 
United States stipulated that no person, except 
those designated and authorized by the Treaty, 
and sudi oflOk^rs, agents, and employes of the 
government as might be authorized io enter 
upon Indian Reservations in the discharge of 
duties enjoined by law, should ever be per- 
mitted "to pass over, settle upon, or reside in 
the territoiy" described, or in such territory as 
might be added to the reservation. 16 Stot. at 
L.685. 

In a subsequent agreement with the Indians, 
ratified bvAct of Congress on the 38th of Feb- 
ruary, 1877, the northern and western bound- 
aries of the reservation were changed, leaving 
out the country of the Black HiUs, which was 
relinquished by the Indians to the United Stetes. 
That region was thus freed from the prohibi- 
tion ag^st settlement upon it, and opened like 
other public lands of the United Stetes to ex- 

Eloration and occupation under the mining 
ivTS. It iscontended that the Treaty operated 
as an actual prohibition against all acts teken 
by the nredecessors of the plaintiff in the loca- 
^n and development of their mine, until the 
supplemental agreement of 1877, and that no 
support to their title can bo derived from such 
acts, and therefore that no evidence of them 
was admissible. 

Notwithstandinff th^ piohibition of the 
Treaty, as soon as It became known, early in 
1874, that the precious metals existed in the 
Black Hills, laige numbers of persons entered 
upon the reservatbn and proceeded to appro- 
priate miningground, and to work and develop 
the mines. l%e subject soon attracted the at- 
tention of the public authorities, and an ex- 
ploring expedition, to ascertain ana report as to 
the mming and agricultural resources -of the 
coimtiy, was organized and sent out by the 
Secretaiy of the Interior in 1875. The report 
of the geologist accompanying the expediaon, 
made In November of that year, ccmfirmed the 
existence of the precious metels on the reserva- 
tion. In the meantime, as early as June, 1875, 
the Secretary, under diiection of the President, 
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appdBtod a comnfMlon to viidt the Sioux N&- 
tua, wltb s Ttew to Mcure Co Uie citizmig of 
tke tlDtiad BtatM the ri^t to mine Id tbe coun- 
tiT knowBU IheBlack pills. Reponof Com- 
mlirioner of Indian Affairs foe 1S75, pp. 184, 
IdH. Tbe commlsaloa wu unsuccesdul, but 
tbe gOTennnent was delermiDed, notnltlulaiid- 
iDg, to open Ui« mineral lands to derelopmeDt; 
and by tbe Act of Aupiet 15, 1876, IS Btat at 
L. ITU, mahjog appropriations for tbe Indian 
service, it was provided tbat thereafter tbere 
should be no approi^latlon made for the sub- 
sistence of the Indians unless ther should first 
agree to relinquish all right ana claim to bo 
much of their permanent reserratlon as iar 
west of the 108a meridian of longitude. Tlua 
was the Black Hill* oounliy. Negotiati(__ 
were resumed, and a supplemeutaiy agreement 
waa coDcloded, which was approved Fetouai7 
S8, 18TT, reUnquishlDg tbat portion of the 
reaervation, and ceding It to tbe United States. 
19 Stat at L 364. 

While it is true that, before tbe new agree- 
ment, the prohibition against settlement upon 
the count^conatitutiDK the reaervaiioD of the 
Indians remalued in fun force, yet It was evi- 
dent to all that it would soon tie withdrawn by 
some arrangement; that immediately after- 
words the miDeral lands would be open to oo- 
cnpadon and development; and tbat from that 
time mining claims taken up In the Tarriloij 
would be respected and protected. With the 
new agreement the results antidpaled followed. 
The presence of the mbtera on tbe leaervatloD 



K clalrns, which had been taken np and de- 
veloped In accordance with the rules of miners 
in nuning districts of the country, were entitled 
to protection in tbelr posBessory claims as 
■galDit the tDtntiton of others. The effect of 
the withdrawal of the district from the reaerL 
vatioD, and the cooaeqiMDt end of the i^obltd- 
tiov, waa to leave the predeceesors of tbe plaint- 
iff exempt from llanll^ to be disturbed for 
thdr unlawful entry on the land, and bee to 
take meuaroi under the mlnloK laws for the 
perfectlMi of thetr cUma. Evidence of what 
had been 6ao^ by them, tbe location of (hdr 
claim. Ha eirtent, ita amomit of work done In 
Itsdevelopmeiit, was competent, not as cresting 
any abeofute right to the property, but aa abow- 
ing tbe existence and coDdftun of the property 
lion became lawful under thie 

w agreement Whether diey iboold bepro- 
tected m holding the property afterwards, de- 
pended upon tbdr future compliance with the 
laws, statutory and mining, governing the poe- 
searioo and use of mtnerBl lands in Dakota. 
The rale laid down by the Supreme Court of 
tbe Territory is, fn our Judgment, tbe correct 
one, wUch sbonld govern caaea of this kind. 
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^ waa in pooocarion 

&th of Fwraary, 1677, with tbe requisite dis- 
covery, with tbeaoiface boundaries suffldently 
nurkxd, with the notloe of location pceted, and 
with a dladoaed vein of ore, be conld, by 
adopting what had been done, causlnga proper 
record to be made, and perforiutng the amonnt 
of hdtor or making ttteimprovemcoH necessary 
to bold tbe claim, datehUrigbUtrom that day; 
and that such location and labor—" 
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Tendon not wttfain tbe orljlnal, tba rifhb of tbe 
pubUo ftn Dot Uierebr nkrroved, knilthe caw li 
wlUiln On nmadr tntooded b; tliB Ratute. 

9. FstenUd iDT«oUoDa caonoc be moeneded br 
tbe mere IntroduoUon of ■ tontgn puhUoatloa «3 
tbe klDili tboiuli ol prior date, unlea tbo deaorlp- 
Uon and diairlnsn oontatnandexblbtt aanbttan- 
ttal TepKsentatlon of flie pateDted Improvement, 
Id aoob tuU, clear and exMt tmnu aa to enabto any 
perM>nBkllledlD tbe artoraoleDoe towblohKap- 
pertatn* to make, oonitruot and preotloe tbe InTcn- 
boD tottaeaame piaotlcs] exteniaa tber i^onld be 
emabiedtodolf tbalnlormatloD waa derived trota 
a prior patent. ^^ ^^^ 

ArvutdJom.r,8,18Sr. DteUtdMavtS.lSSr. 

APPEAL from the drcnltOonrt of tbe United 
States fortheDlBtrictof CoDDMtlcat Oldn- 
lon below, 10 Fed. Rep. lOB. A^med. 

The bbtoij ud facta of the case follj ap- 
pear In tlie oNnlon of tbe court 

Compwe tbe following case of BfSU y, Bm- 
mtt.peA, 1QT4. 

Mr. O. B. loMraoll, for appellant. 

Mmn. A. Q. KeMlMr and J. 0. Oayton, 
tor appeHeea. 

Mr. JvitUe KmXibMw deliveied the opin' 
ton of the conrt: 

Tfali b an appeal from the decree of tbe Cir- 
cult Court of the United Statea for the DUtrict 
of Connecticut upon a bill In eqnlnr filed by 
the appellees to reatrafn the alleged Infringe- 
ment of relMued letten patent No. 4873, lamed 
to Nebon W. Green, on Uar 9, 1871. for an 
improved method of conatradinK arlealan 
widb. Tbe orWnal letters patent. No. 7S12S, 
were bmed to the patentee Januarr 14, 1866. 
The defeoMS relied on were that the defend- 
ant* did not infringe: that the patent waa void 
te woat of novels in the invention: and that 
the reiinted patent waa Told becanae it waa not 
(or tbe aama inTOntlon m that described and 
cbimed in the original patent The conlro- 
■ntfj relstee to what b oomnunly known — 
the "drtren-wdl patent" 

Aa one of tbe defenset b that the rdssued 
patoit b Tdd. as ooTerine more than waa da- 
■crtbed and cUmed In the oiiglnBl pattot, it 
becomee iiiiiiaiiii/ to compare the two, and tot 
that pnrpoee tbcj an here printed in parallel 
^iiiiim^_ ^e drawlnp being the same in both; 

fomttnq gpielfMiion for 

• Pattnt port oT Letten Pi 

* ' — w- Bo. WlU.Sat,td JatiM- 
anM, 1888: imbu jto. 



. — - I a poi^ 

tkxi of tbe rod whbai la 
drtreo or fiwoed Into tbe 
Vround to form tbe 
openlnc or bole for tbe 
inaenioa of tbe tobe tbat 
forma the coalnji or lin- 
Ing or the well end tbe h ' 
aTenue throuirh vhiob inr. 



r ft kno*g f>M I 
iSortlana, In tbe Countr taMtt, 



Be It known tbat I, 
VetoOD'W. Green, of Am- 
*■ — ' ■- -"— Countrot 



w„ .. .^w and uaeful lm« 
proTement In tbe mao- 
Iter of ilnKinB and eoo- 
itruoUns aiteilan or 
driven wella wbere no 
rock la to be penetrated, 
and of ratilnK water 
tberefrom; and I do 
berebr dedai* tte fol- 
lowioff to be a fulL dear 
end eaaot dtaoriptlou of 



Hampekire, 



proved metbod of 

•truotlDK artcelan wella; 
and I do berebr deobue 
tbat the followlnc la a 
full, clear and exact da- 
•erlpUon of tbe Mune, 
nteteooe beinc br' " 
tbe aooomMUTliw f 
Inaa, tormlnc part 
■peoleoatlon. 

Invwitloo le par- 



'■ ttoSarl 
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Tbe metbodt of eon- 
to^ tb¥nnv«ntlon were 




^M biatramenti 

mobawt— . 

ttmmlab It from "rank" 
or "bored" well* ma; be 
termed a "driven" wdl, 
tBKt t>e any tbat la ca< 
pabia of BuBtainins the 
blowi m pr«aaai« neoea- 
'- drive It into tbe 



b,arterbBvlDfbeen [44) 



e^i; but 1 ,. — 

emploj a pointed rod, 
wblcb, after bavlof been 
driven or foroed down 
nntil tt raaobea tbe 
water, I wttbdraw and 

ptrtiAt toionvnont na 



Sopsua CouBT or thb DinrKD Static 



To Miable otban 
tkUled In tba ut to m«ke 
and UM mr iDnotlOD, I 

will proceed tr ■" ■*" 

tbeMmewttta 



b« of enr niltable 






e cronnd 

obMlpdla 

Anr lultabto, 

known punp maj bttftp- 
pU?dto nlsBtbe water 
up tkronsta the tube to 



Oct. Txxm, 

of othv Und, or orm 
wood, mn b« OMd. 

The roa mar be of «jit 
•uttabla and pncUoil 
«lM a«t can be readily 
drlren orforoedlntoUM 
gron&d, and 
firouoDOtotli 

will flow out from ibo 
top of the tube wltbout 
the aid of a pump. In 
other cases the nJA of ■ 
uump ut dimw tbv water 
in>m the well majr be 
QeoenuT- In tbe lat- 



lam Bwara of Junea 
San«tt'a jnteot of 
Haroh M, UM, and I 



u"]!, or other metal, or 
fASl "^ parts o( each, with a 
•■ ' ebitrp point, h, of iteel, 
or otherwlae, to pene- 
tnt« tbe earUi, and ■ 
■liRbt iwell, a. ft alioit 
'*'-' — - '""ITO the point. 



larger Own Ibe gtaml 
diuneter of the rod, 
Ttala rod I drive, hr a 
falling welgrbt or oUier 
power. Into the earth 
until Its point paaaeaauf- 



wlthdraw the rod and In- 
arrl Id Ita place the iron 
or vvodcD tube B. which 
mnr be •Usbtlj' oon- 
tmctad at ita lower end 
l« iTuuraltaeaay paasatfe 
toltiplaoe. Inffeoen], 
thia tubes 1 SiRkv oi 
Iron, and of ■ fblckneM 
tliAt will bear a foroe ip- 
pUe<l at lt« upper ez- 
iramltf Bufflident to 
ddvo or tone It to ita 
j>[Bce; Hud where a large 
or contlnuoua flow of 
waUir la deelred, I per- 
forate Ihla lower end of 
4be tube to admit tha 
I freely to 



Ineb In dlai , . 

mora, and from c 
one and a half tnoom 
•part; and tb* partMa- 
tfoni may aztead mm 
Uie bottom of tlw tab* 
upward, bom one to 
two feet, nte diamBtw 
of the tabs, diould be 
•omewhst mailer ttan 
tbedlametvoftheawdl 
aontbedriU eodottha 
dtlvlDcrodA. 



fiice of the sroundi and 
the weU la tor tempo- 
tarr naaonly, M in the 
Baaeota moling army. 



Idc or fondur 

rod to and Into tbe water 
under (round and wlth- 

drawinaltr— *' " — 

a tubelD ._ . 
draw tbe water u 
■ubatantlall}' it 



otnictlDg well* l>7 drlr- 
Ingor fordnjr an loetni. 
ment Into tbe iround 
until It b proJectal Into 
tbe wmler without m- 
morlns the earth up- 
ward, aa It la Id txirlni. 
•ubatantlally aa berem 



The attempts Indldallr to enforcAthe rlgfati 
dalmed under this patent have met witb de- 
termlaed rtslitance, Hodgtyen rise to extensfrt 
litlntioQ, fn the courac of which the original 
and reissued pateDts bare been subjected to 
great qprutlnj and critldsm. The first n- 

g)rted case Is that of ATtdreim j. Oarman, IS 
iatchf. 807. decided bv Judge Bvoedict In 
1876. That bas been followed by Andretet *. 

WrigAt. before Jvdget Dillon and Nelson, 13 
Off. Gax. W9; BirM v. WaM. before Juilft 
Qrwbam; Andreiti t. Oron. before Mr. JxuUn 
Blatcbfoid, then drcult fiAgt. 19 Blatcbf. SH: 
OrMnv. AvTud, before t/ui^fNlxoa, 11 Fed. 
Bep. 501; Andrew* v. OrMgan, befon JtUlgt 
Wheeler, 10 Blalcbf. 118M»AwtMT. £<nv, be- 
fore Jvdm McCraiT, SMcCiarj, 577: the pie» 
eut case befora JvOgt Bhlpman, 19 Fed. Rep. 
IW; and Andrew* t. Oona, and Andretot t. 
AhwV beaid before Judge* Love, Shtras, and 
Nelson, SHcCrary, 181. Tbe case of A'lu r 

WM waa argued In thla court oo appeal at 
October Term, 1689, tbe decree below being 
affinned bT a divided court Tbe patent bat 
been anetidDed anfoatidl defenses made In the 
cases Jnst mentioned, except in thoae of Aj^ 
drmet ▼. Oaiu, uid ilndrfM v. Btv^, B 
McCnuT, 181, whldi an dow pendtng on ap- 
peal f n this court 

Tbe extent of tbli UtlgUioB attcata at leaa 
the utUI^ of tlie proceia npposed to be do- 
icribed In tbe patent, as It shows and meMorea 
the extent of tbe pobllc demand for ita use. 
Thla U fuithN shown bv the etalement of ou 
of the complainants in tbe preaent canao when 
examined as a witness, who says that larn 
numbos of welli oonitnicted icccrdlDg to ibe 
proceas described in tbe pat«it are fn nse fn tbe 
Kew EnilaDd States, Saw York, Pcwh^ 
Tsnia. and moot ol the WeMem States, aswdi 
IK U.S. 
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«i in New Jenej, and proMbly in every Slate 
fa the Union; and that from estimates made by 
agents, well driTers, and others haying an op- 
portunity of knowledge in the matter, it is be- 
fieved that the number of driven wells through- 
out the United States is somewhere between 
five hundred thousand and a million. 

The wells in general use prior to the date of 
this patent were of two lands: 1, the opeiL 
eommoD, due well, usually walled or boarded 
or otherwise lined, from which the water which 
ejected in the well was usually lifted by 
means of a bucket and windlass, or by a pump: 
and 2, artesian wells, bored fte<}ueQtly to a 
great depth by means of drills, chisels, augers, 
and other sudi tools, whereby the opening was 
made into the earth to the water supply. In 
both kinds the process used was to make an ex- 
cavation, removing the material through the 
opening. It was usual in making artesian 
bored wells to drive down a wooden or iron 
pipe, open at both ends, haviug a sharp edge 
around the circumference pf its lower extrem- 
ity, the earth being taken out from within it. 
Ab the driving proceeds, and after it reaches 
the rock, chisels, drills, and other tools are 
used to disintegrate the rock, which is taken to 
the surface through the tube so driven. In the 
ktter case, the tube is inserted into the hole 
bored for tiie purpose of preventing the caving 
in of the sides of the opeuine. Through that 
tube the water is drawn, if necessary, by a 
pump, or otherwise flows in consequence of 
pressure from the head. 

The manner in which the water is obtained 
and supplied, by means of these two descrip- 
tions of wells, is thus stated, as we suppose cor- 
rectly, by an expert witness in this case. He 
says: 

'* Water is supplied to open dug wells only 
by the force of eravi^, and when the water is 
pumped from them bv the ordinary suction 
pump, the pressure of the atmosphere is the 
same on the surface of the water in the well as 
it is upon the water in the earth surrounding 
it; and the result is that the water in the w^ 
itself, being in free space, is more readily forced 
by the pressure of the atmosphere into the suc- 
tion pipe of the pump than the surrounding 
water, which is retarded by friction through 
the earth; and in consequence the continued 
operation of the pump soon exhausts the water 
in the well, which supply can only be replen- 
ished by the action of gravity, the pressore of 
the atmosphere to retard its flow into the well 
being equu to and counterbalancing the press- 
ure exerted bv the atmosphere upon the surface 
of the water in the earth; and the operation of 
the pump has no effect upon the water in the 
Burrounding earth to force it into the wdl; 
hence, the supply to the open dug well is due 
to and product only by the action of mvity. 

"In the artesian well the same principles gov- 
ern in regard to the means of suppfy, winea 
they are not flowing weUs, but in oonse- 

Suence of such wells being usually inserted 
own into rock or like substance until tbej 
meet with open Assures in the rock, throng 
which water flows more freely and readily thin 
it does through ordinary compacted earth, sand, 
etc., which form the waterbearing strata above 
the rock, a much larger quantity of water is 
obtained therefrom in ];Nroportion to their diame- 
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ter than is usually obtained from the dugwell. 
unles^ as in some cases, Uie dug wells are car* 
ried down into a rock stratum and strike a 
similar seam in the rock. When artesian wells 
are flowing wells, the generally received otdn- 
ion is that their supply of water comes from a 
water bearing stratum lying beneath a stratum 
practically impervious to water, but which 
lower stratum extends beyond and crops out at 
the surface of the earth at a greater or less dis- 
tance from the well itself (often many miles 
away), and at a considerably higher elevation 
than the surface of the earth at the weU." 

The same witness describes the invention, 
which he supposes to be embodied in the driven 
well and covered by the patent in suit, as fol- 
lows: 

"I understand the invention to be founded 
upon the discovery by CoL Green, that if a pipe 
which is air tight throughout its length, except 
at its upper end and at or near its lower end, 
where are openings for the admission of water, 
be inserted into the earth, down and into a 
water bearing stratum, the pipe within the [50] 
water bearing stratum being surrounded and in 
dose contact with the earth, and bavins a pump 
of any ordinary construction attached bv an air 
tight connection to its upper end, thus forming 
a well, air tight from its upper end, into ana 
below the surface of the water in the earth, 
that upon operating the pump so attached and 
removing the pressure of the atmosphere from 
the well, the pressure of the atmosphere through 
the earth upon the surface of the water within 
the earth would force the water into the body 
of the well with a velocity due to the pressure 
of the atmosphere, and that the supply of the 
water to the well directly from the earth sur- 
rounding it would be continuous and lasting, so 
long as water was contained in the stratum of 
earth with which the lower end of the pipe was 
in communication, and that the water contained 
in that stratum could be made directlv tributary 
to the well without regard to the distance to 
which said water beanng stratum might ex- 
tend. In other words, that unlike the pre- 
viously known open wells, either dug or bored, 
into which the water from tiie surrounding earth 
was forced by the action of gravity alone, he 
could control the delivery of water to a well by 
this pressure of the atmosphere, which he dis- 
covered acted as effectually, through the earth, 
to force water tnm the euth into a weU item 
whidi the pressure of the atmosphere had been 
removed, as if no earth existed above the sur- 
face of the water. 

"To utilize this discovery ke proposed a 
method of making a well bv simply driving a 
tube down through the eannfaito awater bear- 
ing stratum, l^ which means he secured a dose 
contact of the lower end of his tube with the 
earth of the water bearing stratum." 

The differences between the wdls previously 
in common use and the driven wells axe stated 
by ttie same witness as follows: 

'"Hie distinguishing characteristics of a 
driven well, as it differs fr<mi the dug well, is 
Uwt when the pressure is relieved from the in- 
terior of the tube which itsdf forms the body 
of the wdl, not only does the f<»oe of gravity 
act to supply it with water directly from the [51 ] 
earth, but there being no intervening body of 
water between the wall of the well itself and 
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the earth iiinooiiding % upon which the atmos- 
phere can act directly and with greater effect to 
force it into the wdl (as it can and does in the 
open weU), the water is supplied directly to it 
from the earth surrounding it in a direct in- 
verse ratio to its distance from the well, and the 
friction of the water through the earth being 
directlv as the square of its velocity, as the dis- 
tance from the well increases the water moves 
very much slower than it does immediately next 
to the well itself; but the area of the source of 
supply being increased exactly in the ratio of 
the square <3 its distance from the well, and 
the friction being increased exactly as the square 
of the velocity (in any given stratum], the one ex- 
actly counterbalanciDg the other, it f oUows that, 
from natural laws, the surface of the water in 
the earth surrounding the well is and must be 
maintained practically at a given level; where- 
as, in the open wdl. supplied by gravity only, 
Uie water in the earth inclines from the natural 
surface of the stratum in the earth to the bot- 
tom of the well, the angle of that decline de- 
creasing as the supply u taken from the well, 
and, unless pumping is stopped and time al- 
lowed for a resupply, the lowering of the water 
in the earth extends to a continually increasing 
distance and a longer time is required to obtain 
the original Quantity in the well, while the sup- 
ply to uie driven well is continuous and steady 
and practicallv inexhaustible, tiie supply in a 
given time bemg proportioned in any riven soil 
to the size of the pipe forming the weU, having 
openings proportionate to its me, different wdls 
varying in the supply according to the nature 
of the soil in which they are inserted, but re- 
maining virtually constant at all times in the 
same soiL It is not claimed, nor is it a fact, 
that water can be pumped from a driven weU, 
in any given stratum, with mater ease than 
from an open weD sunk into Qie same stratum; 
but the great advantages are that a much larger 
and moreextended snppl v of water is controUed, 
and, in conseqaenoe of the passage of the water 
through the earth, under the pressure of the 
atmosphere, a constant flltranon is secured, 
thus securing both a greater supply and better 
wflfter. And where lurge and continuous sup- 
plies are obtained l^ vmintermitted pumping, 
for days and weeks at a time, experience has 
shown that the quantity of water has gradually 
but perceptibly improved, as in the case of the 
wells at BellviJle, heretofore mentioned, where 
an amount of water is emptied largely exceed- 
ing the rainfall upon the entire temtory not 
•hut out from the valley by outcropping 
rocks on three sides and open to salt water upon 
the fourth, and no practical diminution of the 
height of the water is observed. 

'^One peculiar characteristic of a driven well, 
as distinguished from the bored artesian weU, is 
that the driven well is for use in soil where no 
rock is to be penetrated, and where the pressure 
of the atmosphere is free to act upon the sur- 
face of the water in the earth surrounding it; 
while the artesian well is usually, if not al- 
ways, borod into a rock stratum, and is sup- 
plied with water through fissures in the rock in- 
stead of through the earth itself surrounding 
the entrance or opening to the weU." 

In describing the mode of oonstrooting a 
driven well under the patent, the same witness 
states that the pipes in general use, which are 
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driven into the ground, have openingi for the 
admission of water into them near the lower 
end, usually extending up around the sides of 
the pipe from fifteen inches, sometimes up to 
several feet These holes are about three 
eighths of an inch square, over which upon 
raised rings is placed a screen of perforated 
brass, ha^g openings of a size giving from 
one hundred and fifty to three hundred to the 
square inch. When the pump is first applied 
to such a pipe, a small amount of mud or sand 
is at first u^ially brought up, coming from a 
greater or less dustanco from the outside of tha 
tube, but not leaving an open space around the 
perforations, as these are not large enough to 
admit of but the smaller particles near the tube. 
It leaves interstices between the coarser parti- 
cles in it. and through which the water flows, 
and which are constantly filled with water. The 
swell on the point of a driven well tube, shown 
in the drawing and marked a, is made larger 
in diameter than the tube itself, or the oouplmg 
to the tube, for the reason, as stated, that there 
is a certain elasticity in the soil, which, after 
driving a certain sized instrument into it, causea 
the hole to contract after the point passes; and 
it was thus found necessary to make the point 
somewhat larger than even the couplings of the 
pipe, for the purpose of partially relieving the 
pipe and couplings from the fl;reat friction re- 
sulting from their passage through the hole 
thus contracted. After reaching a water bear- 
ing stratum of the earth, the earth at once set- 
tles around the point and tube, even more 
rapidly and effectually than it does above the 
water stratum, and tne hole made by driving 
an instrument into a water bearing stratum and 
withdrawing it will remain intact but a very 
short time, unless that stratum is composed A 
gravel and similar substances, thus leavfaig the 
entrance to the pipe in dose contact with the 
earth and effectually protecting the entrance 
from the admission of air or free water stlmd- 
ing between the pipe and the earth surround- 
ing it. The effect, therefore, of this feature of 
the tube is more effectually to make air tight 
thepoint or lower part of the tube. 

The sdentiflc. theory stated by the expert 
witness on behalf of the complainants, as an 
explanation of the principle according to which 
the patented process operates in furnishing a 
supply of water 4>y means of a driven wellT is 
not contradicted or qualified by any opposing 
testimony, and, so far as we can know, is not 
inconristent with accepted scientific knowledge. 
The general introduction and use of driven 
wells since the date of the patent, both in 
in this country and abroad, strongly corrobo- 
rates the supposition that their construction 
and operation is baaed upon the application of 
some natural foroe not previously known or 
used. It appears &om the evidence in this 
cause that the process of making driven wells 
was sublected to experimental tests by the best 
authorities in England, and found so success- 
ful that it was used to great advantage in the 
supply of water to Brittui troops in tne Abys- 
sinian expedition under General Napier, is 
1807. 

In view of these premises. Judge Benedict, 
in Andrew v. Oarmau^ 18 Blatchf . 807, con- 
strued the patent in suit according to the fol- 
lowing extracts from his opini<m in that case; 
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^* The diiferenoe between the new prooees un- 
der consideration and the old Is that the press- 
ffsi] ore of the atmosphere, which, in the orcunaiy 
well, operates at the sides and bottom of the 
well idt to malntafa an equally distributed at- 
mospheric* pressure upon the water, whereby 
the flow of water Into the well is made depend- 
ent upon the force of gravity, In the new proc- 
ess is removed from within the well pit, and 
ceases there to operate against the Inwaxd flow 
of water, so that the pressure of the atmosphere 
operates with its full power to force the water 
in tbe earth from the earth into the well pit, 
and without anv opposition caused by meet- 
ing, in its flow, tne pressure of the atmosphere 
at the sides or bottom of the pit This process 
involves a new idea, which was pjut to practical 
use when the method was devised of fitting 
tightly in the earth, by the act of driving with- 
out removing the earth upwards, a tube, open 
at both ends, but otherwise air tight, and ex- 
tendiiig down to a water bearing stratum, to 
which is attached a pump, a vacuum in the 
weU pit, and at the same time in the water 
b^trin^ stratum of the earth, being necessarily 
created by the oi)eration of a pump attached to 

a pipe so driven." 

# # • • • 

" The novelty of the process under consider- 
ation does not lie in a mechanical device for 
dnking the shaft or raising the water to the 
surface, but in the method wherebv water, by 
the use of artiflcial power, is made to move 
with increased rapidity from the earth into the 
shaft, whence it results that a tube but a few 
inches in diameter, driven down tightly US a 
water bearing stratum of the earth, affords an 
abundant supply of water to a pump attached 
thereto, and constitutes a practical and produc- 
tive well. Such an Invention is without the 
field of mechanical contrivance. It consists in 
the new application of a power of nature, bv 
which new application a new and useful result 
is attained. There Is no new product, but an 
old product— watei^— is obtained from the earth 

in a new and advantageous manner." 

# # • # # 

** In the specification we find stated more 
clearly the distin^;uishing feature of the proc- 
ess, wherein it differs from any process before 
adopted for procuring a supply of water from 
the earth; for the specification says that an in- 
551 ftrument is to be dnven into the ground until it 
reaches water, having the earth tightly packed 
around it It is by means of this packing of the 
earth tightly around the tube that the force devel- 
oped by the creating of the vacuum in tbe weU 
pit is lm>ught to bear directly upon the water 
lying in the water bearing stratum, to force it 
into the well pit; and this driven tube forms 
the well pit of tbe new invention, for. as stated, 
it is to be a tube made air tight throughout its 
length, except at its lower end, where axe to be 
penorations for the admission of water, and 
through and from which the water may be 
drawn by a pump. The spedflcation also men- 
tions the vacuum, and points out where it is to 
be created, for a vacuum must of necessity be 
formed In the well pit and in the water betmnff 
stratum, 1)y operating a pump attached to su(£ 

« tube, so arlven into the earth." 

# # « # • 

** 1 therefore understand this patent to be a 
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patent for a process, and that the element of 
novelty in this process consists in the driving 
of a tube tightly into the earth, without remov- 
ing the earth upwards, to serve as a weU pit, 
and attaching thereto a pump, which process 

guts to practifcal use the new principle ot f oro- 
ig the water in the water bearing strata of the 
earth from the earth into a well pit, by the use 
of artificial power applied to create a vacuuniy 
in the manner described." 

Assuming this construction of the patent to 
be correct, it is, however,^ow contended on 
behalf of the appeUant Uiat the reissue is void 
because the invention described in it Is not con- 
tained in the original patent. 

It is to be observed that the scientific theory 
and principle, the application of which is sup- 
posed to conidtute the invention of OoL Green, 
arc not set forth either in the original or reis- 
sued patents. This feature was commented 
upon by Mr. Justice Bktchford in Andrew y. 
Oro8s,ld Blatchf. 294, 806. asfollows: '* It may 
be that the inventor did not know what the 
scientific principle was, or that, knowing it, he 
omitted, from accident or design, to set it forth. 
That does not vitiate the patent He sets forth 
the process or mode of operation which ends in 
the result, and the means for working out the 
process or mode of operation. The principle re- 
ferred to is only the why and the wherefore.. That 
is not required to be set forth. Under section 
26 of the Act of July 8. 1870, 16 Stat at L. 201, 
under which this rdssue was granted, the speci- 
fication contains a description of the invention 
and of the manner and process of making, con- 
structing, compounding and usine it," in such 
terms as to enable any person skilled in the art 
to which it appertains to make, construct, com- 
pound, and use it; and, even regarding the case 
as one of a machine, the spedflcation explains 
the prindple of the machine, within the mean- 
ing of that section, although the sdentiflc or 
physical prindple on whicn the process acts 
when the pump is used with the air tight tube, 
is not explained. An inventor may be ignor- 
ant of the scientific principle, or he may Uiink 
he knows it and yet be uncertahi, or he may be 
confident as to what it is and others may think 
differently. All this is immaterial, if by the 
specification the thing to be done is so set forth 
that*it can be reproduced." 

The particulars relied on to establish the prop- 
osition that the reissued patent describes a 
different invention from that contained in the 
original are as follows: 1. It Is said that it ia 
essential to the success of the process that the 
end of the tube should form an airtight connec- 
tion with the surrounding esxth ; imX the tube 
itself should be air tight, and attached to a pump 
with an air tight connection; which dements 
are set out in tne reissued patent, and are not 
contained in the original. 

Upon this point, speakine of the original pat- 
ent. Judge Shiras, in the CJ&cuit Court for the 
Southern District of Iowa, in Andreioe v. Hatey, 
5 McCrary, 106, said: " He describes a driving 
rod, having a swell thereon, which is to be driv- 
en into the ground and then withdrawn, and 
a tube of a diameter somewhat smaller than the 
diameter of the swell of thedrill rod Is to be in- 
serted in the hole thus made. In no part of 
the description is it said, either expressly or by 
fair implication, that the tube, when inserted, 
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nrast lit 10 dotely into the opening made by the 
rod that no air can pass down on the outside of 
the tube to the water; nor is it stated that the 
pump must be attached by an air tight connec- 
tion to the top of the tube. A person can fol- 
low with exactness all the instructions tlierein 
|iyen, and yet it would not necessarily foUow 
uat he had excluded the air from the fining of 
the well, or from the water bearing stratum at 
the place where thd tube penetrated the same. 
In other words, the description of the means to 
be employed, as set forth in these specifications, 
does not show Uiat one of the results arrived at 
is to render the lining of the well air tight, and 
to have attached thereto a pump by an air 
tight connection. The description of the means 
to be employed can be carried out in practice 
without makinff an air tight lining or tuoe, and 
hence without^rminga vacuum around the bot- 
tom of the tube or in it This being true, it 
follows that it cannot, from the description of 
the means employed, be inferred that Col. 
Green Uien intended to claim, as part of his dis- 
covery or invention, the application of the prin- 
ciple that by creating a vacuum in and al)out 
the tube, the same having been made air tight, 
the flow of wator would be krgely increased. 
He did not didm it in express words, and the 
dascriptioii of his invention, and the means to 
be used in carrying the same into practical use, 
fail to Bhow that such was the mun or even a 
necessary part of his invention." 
To this view there are two sufficient answers: 
1. We think it ia a reaionable inference, from 
the langnace employed in the speciflcation of 
the Cftiginal patent, that the tube, in the act of 
bdne curiven into the earth« to and into a water 
beanng stratum, would form an air tight con- 
nection with the surrounding earth, and that 
the pump should be attached t^ ani^ tight con- 
nection. This inference reasonably follows 
from the fact, shown in the evidence, that the 
mere act of driving the tube, as distinguished 
from boring, usuaily results in making an air 
tic^ht connection with the surrounding earth. 
The necessary effect of driving the tube is to 
displace the earth laterally by compressing it ; 
and the elastidty of the earth is such as to 
cause it to cling and contract around the tube 
so as to exclude the air, so that anyone foUow- 
inff the directions in the specification of the 
original patent would in fact usually so drive 
the tube ns to make the necessary air tight con- 
nection, whether he consciously intend^ to do 
so or not As the object of applying a pump 
to the upper orifice of the tube was to draw the 
water flowing into its lower end, it would 
equally follow, as a matter of common know- 
ledge, both that the tube itself should be air 
tight, and that it should be attadied to the 
pump with an air tight connection, because a 
vacuum in the tube is necessary to raise the 
water in all cases where it does not flow out in 
consequence of the superior height of its source, 
and the consequent pressure oithe head. 

The precise objection to the reissued spedfl- 
oation is that it states that the tube which isto 
replace the driven rod is *' made afar tight 
throughout its length," and also that in cases 
where the aid of a pump to drew the water 
from the wdl may be necessair, the pate n tee 
altadkes "to the tube by an airtight connectioB 
any known form of pump;" and that the origi- 
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nal spedflcation does not state that the tube ia 
made air tight throughout ite length, nor that 
the pump is to be attached to the tube bv an 
air tight connection, hot only stetes that "ai^ 
suitable well known pump may be ^iplied t» 
raise the water up tliroug^ the tube-to the soi^ 
face or above it 

It appears, however, in evidence, that the 
patentee, when applying for his reissue, with 
the text of the spedflcation reading as it does 
now, appUed to have granted to mm a second 
claim in these words: "I also claim, in com- 
bination with a tube driven weU, an attachment 
of a pump to the tube by an air tight connection 
substantially as herein set forth r that the Pa- 
tent Office rejected this second diaim, assigning 
its reasons in these words: "The second dause 
is for a pump attached to a tube by an air t^t 
connection. This is indi^)ensable to the operar 
tion of a pump, and a universal right When- 
ever a supply of water is found, a pump may 
be applied without new invention;" that, in a 
subsequent communication by the Patent Of- 
fice to the patentee, the office, in speaking of 
this proposed second claim, said: "This device 
is of universal use in artesian well tobra and 
other connections, and is a necessity in the re- 
lation of pumps to wdl tubes;" and that the 
patentee afterwards withdrew the proposed 
second daim. 

As the air ti^^t connection was indispensable 
to the operation of a pump, it was implied of 
neoessitv in the origizud specification, as mudi 
so as if it had been expressed; and there waa no 
enlargement of the invention in stating the fact 
in the reissued spedflcation. 

In view of all this, it ia also fairly to be im- 
plied, from the entire language of the original 
spedflcation, that the tuM was intended to be 
air tight throughout its length. As that specifi- 
cation states that the water is to be raised up 
through the tube to the surface by the pump, 
and as an air tight connection at the Junction of 
title pump with the tube was "indispensable to 
the operation of the pump," so it was equally 
a necessity to the perfect operation of the ap- 
paratusthat the tube should be air tight through- 
out iu length, these facts behig both of them 
common luiowledge in the art 

2. But even if tiiis were not so, the case 
would be simply that of a spedflcation defective 
for not containing a full and perfect descrip- 
tion of the process intended to be patented. 
It presents the very case of the right secured to 
ajM^entee by section 58 of the Act of July 8, 
1^0, whidi provides " That whenever any 

Satent is inoperative or invalid by reason of a 
efective or insuffident spedflcation, * * * if 
the error has arisen by inadvertence, aoddent^ 
or mistake, and without anv freudulent or de- 
ceptive intention, the ccMnmnsioner shall, on the 
surrender of such patent and the payment of Um 
duty required by law, cause a new patent for 
the same invention, and in accordance with the 
corrected spedflcation, to be issued to the pap 
tentee/' etc 

If the amended spedflcatton does not enlazge 
the scope of the patent by extending the dami 
so as to cover more than was embiaced in Um 
original, and thus cause the patent to indnde 
an invention not within the original, the rights 
of the public are not thereby narrowed, and 
the case ia within the remedy intended by the 
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•titiite. Tboie eases in wblcb tlds ooort bas 
held valssaes to be inTelid were of a different 
dianoter» and were eases where l^ the reissued 
patent the scope of the orighial was so eolarced 
as to cover and daim as a new faiTention that 
which was either not in the orlffinal spedflca- 
tion, as a part of the invention aeecribed, or if 
described, was. bj not being claimed, virtually 
abandoned and dedicated to public use. 

Bach is not the present case. Here the 
amended spedflcation does not enlar^ the 
scope of the oririnal invention as descrioed in 
the original spedflcation. It simply, in this 
respecC suppues a defldency, l^ describing 
witli more particularity and exactness the means 
to be emiMoyed to produce the desired result 
It is thus said, In the spedflcation of the re- 
issued patent, that " This hi-vention consists in 
producing the well bv driving or forcing down 
an instrument into tne ground until it reaches 
the water, the hole or opening being thus made 
by a mere displacement of the eanh, whidi is 
packed arouna the instrument, and not removed 
upward from the hole as it is in borine;" and 
" I prefer to employ a pointed rod, which, after 
having been driven or forced down until it 
readies the water, I withdraw, and replace by 
a tube made air tight throughout its length, 
except at or near its lower end, where I imike 
opemngs or perforations for the admission of 
water, and through and from which the water 
may be drawn liy any well known or suitable 
form of pump;^ and " In certain softs the use 
of a rod preparatory to the insertion of a tube is 
unnecessary, as the tube itself, throu^ whteh 
the water is to be drawn, may be thehistrument 
vHiioh produces the wdl l^ the act of drivhig 
It into the ground to the requisite depth;" and 
" In some cases the water will flow out frcnn the 
topof the tube without the aid of a pump. In 
otner cases, the aid of a pump to draw the 
water from the well may be necessary. In the 
latter cases, I attach to the tube, by an afar tight 
connection, any known form of pump." 

There ia nothing in these additions and 
amendments which dther was not virtually 
contained hj reasonable implication in the 
original desmption, or, if new, amounted to 
more than spedflc and exact directions to sup- 

Element those contained Id the oriffinaL TOe 
iventlon ia not differently described, and is 
not described so as to be a different invention, 
nor is the claim enlarged. 

In the second place, however, under this 
head, a material alteration from the original, 
in the amended spedflcation, ia said to have 
been made in the following reroect : the 
original spedflcation starts out with a declara- 
tion that the patentee has " invented a new and 
useful improvement in the manner of sinking 
and constructing artesian or driven wells, where 
no rock is to bo penetrated, and of raisfaig water 
therefrom;" and the daim ia stated to be "the 
herein described process of sinking wells where 
no rock is to be penetrated," etc Inthesped- 
flcation of the reissued patent, he says: " My 
Invention is particularly intended for the con- 
struction of artesian wells in places where no 
rock is to be penetrated;" and the claim is for 
" the process of constructhig weUs by driving 
or forcing an histrument ioto the ground untu 
It is projected into the water, without removing 
the earth upward, as it is in boring, snbstan* 
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tially as herdn described;" from which, it will 
be observed, are omitted the words "where no 
rock is to be penetrated." 

It is ther^ore contended that the effect of 
this amendment to the spedflcation and daim 
is to enlarge the scope of the pcUent, so as to 
cover by the reissued patent the process of con- 
structing driven wells, whether rock is to be 
penetrated or not, whUe the original patent 
was expressly limited to cases where no rode 
was to be penetrated. We do not, however, 
so understand dther the reason or the effect of 
these amendments. It is perfectly evklent» 
from the nature and description of the inven- 
tion, that a driven well cannot be made where^ 
through its whole course, the formation Is rock, 
or where the supply of water to be utilized is 
found in the flssure of a rock formation. Tliis 
is so for the reason that the tube cannot be 
driven through rock. Bode must be bored by 
drills, augers, chisels, and other similar instru- 
ments for perforating it and vrithdrawing the 
comminuted partides. So, where the supply 
of water whteh must be utilized consists of a 
flowing stream, or a pool, found in a rock for* 
mation, thepdntof the driven rod or tube can* 
not be inserted by driving, as described in the 
patent, so as to form the air tight connection 
necessary to the successful operation of the 
principle on whidi the process of the patent de- 
pends. Therefore, it follows from the amended 
spedflcation and the daim of the reissued 
patent^ l^ the necessity c^ the case, as expijBssly 
dedaied in the original, that a driven well can- 
not be constructed in a rock formation. 

On the other hand, it does not follow, dther 
from the amended or the original patent, that 
a driven well, according to the process de- 
scribed, may not be constructed ana operated, 
notwithstanding in its construction some rock 
has to be peiMtated. There may be a layer of 
rock on tne surface; when this is removed or 
cut throng a driven wdl may then be con- 
structed in the space thus uncovered from the 
obetructlon. So, if a stratum of rock is met in 
the course of driving the rod or tube, that layer 
may be penetrated, not by driving the rod or 
tube through it, but by ottier usual means of 
boring and drillinff. After it ii passed, the 
rod or tube having been inserted in the opening 
made through the rock may then be dnren in 
the usual manner throu^ the remainder of its 
course until it readies a water bearing stratum 
of earth, as if no rock had been met m its pas- 
sage. 

The object and purpose of the amendments 
to the spedflcatimi obvioudy were to meet a 
possible construction of the original wherebv 
the patentee would be predudea from the use 
of his process where it was evident^ intended 
to be applied, simply because one or mme strata 
of rock had to be penetrated in the p r o ce s s of 
drivinff. Such, in our ophdon, is not the mean- 
ing or the original patents Its true meaning 
is that, so fkr as it may be necessary to pene- 
trate a rock in the course of construcong a wdl, 
the process of driving cannot be used to over- 
come the obstade presented l^ the rock, but 
that otherwise the tube may be driven until it 
reaches the proper supply of water, and then 
operate as a driven welL The only effect of 
the amendments contained in the new spedflca- 
tion and daim is to make that intention dear. 

1071 



t«l 



«M0 



BUPBSIIS COUBT OF THB UnITBD StATBA. 



Oct. Tebm^ 



80 lur My in the coaiM of constracting a well, 
rock motX be penetrated, the driven-well jpro- 
oe« cumot be need in the perforation of the 
rock, bal In erery other part of its coarse it 
may be applied. Such, in our Judgment, is 
the legal eiiect of both the original and the re- 
issued patentSi 

In our opinion, therefore, the grounds on 
which it is souj^t to invalidate the reinued pa- 
tent, as belnff for a different invention from 
that described in the original, cannot be sus- 

r^fti toined. 

|V9| rpiijg conclusion Is not in conflict with any- 

thing said in Ru$$eU ▼. iMfdoe, 08 U. S. 460 
[28:978]. Mr. Jiutiee Field, in delivering the 
opinion of the court in that case, referring to 
the provisions of the statutes in reference to re- 
issues, said: "According to these inovisions a 
reissue could onljbe haia where the ori^^nal pa- 
tent was inoperative or invalid, by reason of a 
defective or insufflcientdes(^ption or specifica- 
tion, or where the claim of the patentee ex- 
ceeded his right, and then only in case the 
error committod had arisen from the causes 
stated. And as a reissue could only be granted 
for the same Invention embraced by the 
original patent, the specification could not be 
substantially changed, either by the addition 
of new matter or the omission of Important 
particulars, so as to enlaree the scope of the in- 
vention as originally cudmed. A defective 
epedflcation could be rendered more definite 
and certain so as to embrace the claim made, 
«r the daim could be so modified as to corre- 
apond with the specification; but, except under 
special circumstances, such as occurred in the 
caseof lf<?r^ V. Lockwood, 75 U. 8. 8 Wall. 280 
/19:889], where the inventorwas induced to limit 
iiis claim by the mistake of the Commissioner of 
Patents, this was the extent to which the opera- 
tion of the oririnal patent could be changed by 
the reissue. The object of the law was to en- 
able patentees to remedy accidental mistakes, 
and the law was perverted when any other end 
was secured by the reissue." And this is In 
harmony with all that has since been said by 
this court on the subject of reissued patents. 

It is further contended on the part of the ap- 
pellant that the reissued patent In suit is void 
Tor want of novelty: 

1. Under this head. It is first alleffed that it 
Is anticipated by a patent granted to James Sug- 

r, March 29, 18i04. In the n>edfication of 
original patent of Green, of January 14, 
1868, & says: '* I am aware of James Suggetf s 
patent of March 29, 1864, and I disdaim all se- 
cured to him therein." The reissued patent 
omits that disclaimer. After the application 
for the reissued patent, as appears by the con- 
tents of the file wrapper, an interference was 
declared to which the parties were Byron 
Mudge, for a reissue of his patent for a mode 
{64] of constructing weUs, and tne above named 
patent of James Sucaett, for putting down and 
operating bored welJs, and tne application of 
OoL Green. The matter was earned by appeal 
from the decision of the Conmiissioner of 
Patents to the SupremeOourtof the District of 
€k>lumbia. The judgment of that court was 
that Suggett was endued to priority of Inven- 
tion In regard to what was claimed by him in 
his patent and that CoL Green was also entitled 
4o uve a patent issue to him according to his 
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amended specification. The decision of the 
Judge of the Supreme Court c^ District of 
Columbia says: '^1 am clearly of opinion that 
Green first put into practice the conceptton 
of makine a driven well, and is entitled, mm- 
fore, to nis patent for the broad claim of 
sinking wells by driving down Uie pump or rod 
without removing the dirt upwiuid, and that 
Suggett was entitled to a patent for the per- 
forated pipe and point for sinking weUs; ami I 
therefore affirm the decision of the Commis- 
sioner." Suggett's patent, on the face of his 
specification, IS for a ' 'new and improved method 
of putting down and operating bored wells," 
and all that his claim covers Is the apparatus 
consisting of the perforated pipe with a pointed 
end, constructed as a drill, uid united with a 
pump. The subjects of the two patents are 
quite different, and do not necessaruy conflict, 
even on the supposition that Suggett* s patent la 
in force, although, as testified in this case. It 
as been Judicially declared to be invalid for 
want of novdty. 

2. An antidpation of the driven-well patent 
is also alleged by reason of an English patent 
granted to John Goode, August 20 J828. That 
patent, however, like that of Suggett's, docs not 
profess to be a patent for a process of raining 
water from the earth by means of wells of any 
particular construction or mode of operation, 
out merdy for "certain tools of various forma- 
tion for the purpose of boring the earth, and 
certain apparatus for the purpose of raising 
water," which the patentee says "constltuta 
my certain improvements as aforesaid." 

8. It is further contended that the driven- 
wdl patent is antidpated by having been pre- 
viously described in numerous printed pubUca- 
tiona. Of ttiese there were introduoea in evi- 
dence In this cause by the appellant those enu- r^i 
merated In the followlnff list: ^ ' 

1. An extract from volume 4, "Repertory of 
Patent Inventions/' published in London in 
1827, by T. & G. Underwood, page 118, which 
however, merdy conUdns adetailea description 
of tiie machinery, tools and apparatus for bor- 
ing the earth, described in John Gkx>de's patent 
of Auffust 20, 1828. 

2. Extract from " Dictionary of Arts, Manu- 
factures, and Mines," by Anorew Ure, pub- 
lished in New Tork in 1847: by D. Appleton 
& Co.. page 68, under the head of "Arte$ian 

8. Extract from page 888 of " MacKende's 
6,000 RecdpU In All the Useful and Domestio 
Arts," first published in 1840. 

4. Extract from " Rees' Cydopsedia," VoL 
40, published at Philadelphia, by Samnd F. 
Bradford, about 1819. UUe, WeU i% Rural 
Eeommny, 

6. Extract from "Journal of the FrankUp 
Institute," thh^ series, published at Pbiladd- 
phia, by the Franklin Institute, hi 1844, YoL 7, 
pagel&. 

8. Extract from "Brande's Encyclopeedia, 
or Dictionary of Science, Literature, and Art," 

Published by Harper Bros., New Tork, in 
848, YoL 8, page 1888, under artlde WtU. 

7. Extract trom ''Bees' Cydopsdia," Yd. 
88, title, Bprina Drcdning Pump. 

8. Extract from "London Bn<7dopttdla," 
published by Thonoaa Tegg, London, 1^, YoL 
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0. Extract from "MechanicflT Magazine," 
published by Knight A Lacej, London, 1824, 
YoL 2, pages 15 and 16. 

10. Extract from " Harper's New Monthly 
Magazine", September 1851, page 540. 

11. Extract from "De L'Art du Fontenier 
Sondeur et des Puits Artesiens," published in 
Paris, France, in 1822, page 99, sec. 79. 

12. Extract from "Bulletin du Mus6e de 
rindustrie," published by De Mot et Cie, Bru- 
xellcs, 1846, tome 10, page 168. 

18. Extract from " Hericart de Thuiy, Jafl- 
lissement des Eanx/' published by Badielier, 
Paris, France, 1829, pages 274-275. 

14. Extract from "F. Ara^, (Euvres", tome 
6, ^ Gide et J. Baudry, Pans and Leipzig, by 
J. O. Weigel, 1856, p^ 457. 

15. Extract from '* F. Oamier, Trait€ surles 
Puits Artesiens,'* published by Bachelier, 
Paris, France. 1826, page 207. 

[66] 16. Extract from "The EncrclopflBdia of 
Domestic Economy," published In Kew York 
in 1849, by Harper Bros., page 848. 

The rule governing defenses alleging the in- 
validity of &e patent by reason of prior printed 
publications was stated by Jfr. Justice Clifford 
In Seymour v. Oeborne, 78 U. 8. 11 Wall. 516, 
555 [20:88, 42] in this language: '* Patented in- 
tentions cannot be supereeded by the mere in- 
troduction of a foreign publication of the kind, 
thoufl^h of prior date, unless the description and 
drawmgs contain and exhibit a substantial rep 
rescntanon of the patented improvement, in 
such full, clear, ana exact terms as to enable 
any person skilled in the art or science to which 
it appertains to make, construct, and practice 
the invention to the same practical extent as 
they would be enabled to do if the information 
was derived from a prior patent. Mere vague 
and general representations will not support 
such a defense, as the knowledge supposed to 
be derived from the publication must be suffi- 
cient to enable those skilled in the art or science 
to understand the nature and operation of the 
invention, and to carry it into practical use. 
Whatever may be the particular circumstances 
cmder which the publication takes place, Uie 
account published, to be of any effect to tup- 
port such a defense, must be an account oia 
complete and operative invention, capable of 
being put into practical operation." 

The same rule was repeated byi^. Jtutiee 
Strong in the opinion of the Court in (hhn ▼. 
U. 8. Chnet Co. 98 U. S. 866, 870 [28:907,908], 
as follows: "It must be admitted that, unless 
the earlier printed and published description 
does exhimt the later patented invention in 
such a full and intelligible manner as to enable 
persons skilled in the art to which the inven- 
tion ia related to comprehend it without assist- 
ance from the patent, or to make it, or repeat 
the process claimed,tt is insufficient to invalid- 
ate the patent" This rule was affirmed in 
DowfUon V. Teager MiUing Oo. 108 U. 8. 466, 
47ir27:789,791]. 

The application of this rule to the publica- 
tions relied upon in the present case shows that 
none of them can properly be said to antldpate 
rATi ^**® invention of the driven well. It would 
Xpni ^Tva no useful purpose specially to notice in 
this opinion all the publications mentioned in 
the record; a few, as samples most relied on, 
will be considered. 
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The first is the extract from BfacKenzie*s 6,000 
Receipts. It appears, from the file wrapper in 
the matter of the reissued letters patent in the 
suit, tibat the application was rejected at first 
by the examiner m tiie Patent Office on refer- 
ence to this extract, which is as follows: "To 
raise water hi all situations. The finest sprinra 
may be found by boring, which Is performed m 
the simplest manner by the mere use of an iron 
rod forced into the earth by a windlass. The 
workmen in a few days get to a genuine spring 
of pure water, fit for every purpose. Afterthe 
water is found they merely put the tin pipes 
down the aperture, and it preserves a fine stream 
which sometimes rises from four to five feet 
high." It is quite obvious that this has no rela- 
tion whatever to the process of obtaining water 
by means of driven wells. It is nothing more 
than a simple process of finding water in the 
usual way, as in the case of in <minary dug or 
bored well, such as have be«o im»iemorially 
used. 

The same observation equally applies to the 
extract from Bees' Cylopsedia, unoer the title 
ciWeU in Rural Economy, which is as follows: 
" The most insenious of these is that proposed 
by a French philosopher, who has advised that 
the ground should be perforated to a sufficient 
depth by means of an auger or borer; a cyUn- 
dncal wooden pipe being then placed in the 
hole and driven aownwara with a mallet, and 
the boring continued, that the pipe may be 
forced down to a greater depth, so as to reach 
the water or sprint. In proportion as the borer 
becomes fiUea with earth it should be drawn up 
and cleared, when, by adding fresh portions of 
pipe, the boring may be carr&d to much extent 
under ground, so that water may in most cases 
be thus reached and obtained. It is stated that 
weUs made in this manner are superior to those 
constructed in the common method, not only 
in point of cheapness, but also l^ idOTording a 
more certain and abundant supply of water, 
while no accident can possibly nappen to the 
workmen employed. In case the water near 
the surface should not be of a good quality, the 
perforation may be continued to a stUl gr^Uer 
depth, tin a purer fiuid can be proctved; and 
when wells have become impure or talntM from 
any circumstance or accident, when previously 
emptied, and the bottom perforated m a similar 
manner, so as to reach the lower sheet of water, 
it will rise in the cylindrical tube in a pare state 
into the body of the pump fixed for the pui^ 
pose of bringhig it up.^' 

The extract from "Brando's Encydopodia,** 
under the article WeU, is as follows: " The use 
of the borer alone may procure an adequate 
supply of water in particular situations. This 
moae appears to have been long resorted to In 
this ana other countries. From what we have 
already stated as to the dimsition of strata, 
the conditions requisite for its success will be 
readily conceived; vis., watery strata connected 
with others <on a highOT level. The pressure of 
the water contained in the hijrher pitts of suc<t 
strata on that in the lower wm readOy force up 
the latter through any orifice, however smalt 
All that is necessary, therefore, is to bore down 
to the stratum containing the water, and, bar* 
ing completed the bore, to insert a pipe into the 
bore, which may either be left to overfiowinto 
a cistern or it may terminate in a pump.** 
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A shnilar one from the Mechanics' Magazine, 
folume 3, page 16, is this: 

"BoBiNG Wblls. 

**Anitoer to Que8ti<m. 

''Leeds, March 15, 1824. 

*' Drive a cast iron pipe through the gravel 
— «'. €,, bj means of a weicht hung at the end 
of a spnng poie, used in ooring; and should 
tiie pipe meet with any loose stone to obstruct 
its passage, put the boring rods into the pipe, 
and Dore unol the stone is broken to pieces or 
driven sideways; then drive the pipe as before. 
I have had the management of a neat many 
bore holes for water in this neighboniood, some 
above 100 yards deep, and many contrivances 
I have used on account of difficulties met with 
in different strata. I shall be happy to give 
your correspondent everv information in my 
power on the subject, and, if agreeable to you, 
[69] will send a list of a few holes, stetiog the dif- 
ferent strata gone through and the several 
springs of water met with. 

"Yours, Ac, T. T. 

" N. B. — ^The shell borer must be used at 
times to bring out the gravel that gets into the 
pipe, and the pipe must have spigot and faucet 
Joints." 

There is nothing in these extracts to sugj^t 
the peculiarities which distinguish the driven 
well as described in the reissued patent; and it 
may be said, in general, of all the extracts con> 
tained in the record, including these, that so 
far as fhey undertake to describe anything in 
actual and practical use, they point merely to 
tiie ordinary, bored, artesian well, or the instru- 
ments and implements to be used in its con- 
struction. 

This view of these publications is strongly 
corroborated l^ the drcumstances attending 
the introduction of Green's process of driven 
wells into public use in England. It is shown 
that his agent for the introduction of tbe well 
into that country, and to whom the invention 
was sold, James L. Norton, took out in his own 
name an English patent, and, as has already 
been stated^ and as is shown in the proof, after 
various experimental tests made by dvu and 
militarf engineers of high authority, the driven 
well aocordinff to this process was adopted and 
and suooessf uily employed for the purpose of 
obtaining a water supply for the British troops 
in the Abyssinian expedition. The present 
record contains extracts from standard scientific 
publications in England showing how exten- 
sively and successmlly the driven well has, 
since its first introduction, been employed in 
England for the purpose of raising water, in 
which it is admitted, as the facts show, that the 
process was considered new, differing in sub- 
stance from any previously known and in use, 
and ascribed to the American invention. 

The next defense relied upon by the appel- 
lant is that the evidence fails to establish a case 
V of infringement It is not important to set out 
fully the evidence on this point; the substance 
[70] of it is contained in the opinion of Jttdge Ship- 
man in this case. 15 Fed. Rep. 100. In refer- 
ence to it, the court says: *'The defendant's 
counsel strenuously urge that these wells were 
constructed by boring; that the wells were 
bored untU water was struck — that is, until a 
supply of water was obtidned; and that the 
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wells were finished by pressing the pipes more 
deeply into the source of supply which had 
been reached when the workmen 'struck water.' 
In other words, the defendant seeks to bring the 
case within the decision of Jttdge McOrary in 
Andrew v. Long, 12 Fed. Rep. 871. In this 
case, however, the witnesses, when they used 
the common expression 'struck water,' did not 
mean that they nad reached an adequate source 
of supply for a well, but that they bad reached 
a place where the presence of water manifested 
itself, and where by continuous excavation an 
adeouate supply would be attained. The wet 
sand or wet day upon the auger showed that 
water was at hand. The well was then finished 
and a supply of water was obtfdned by press- 
ing or driving a tube into the ground without re- 
moving the earth upward and attaching thereto 
a pump. When tnis was done, there was put 
' to practical use the new principle of forcmi; 
the water in the water bearing strata of the eartn 
from the earth into a well pit, by the use of arti- 
ficial power applied to create a vacuum in the 
water bearing strata of the earth, and at the 
same time in the well pit'. Andretos v. Oram, 8 
Fed. Rep. 269." 

In other words, the case of the appellant Is 
this: He sought to evade the patent by boring 
instead of driving until he came to the water 
bearing stratum. Then, in order to avail him- 
self of the patent, he drove the tube downward 
into the water bearing stratum, so as to secure 
those conditions of an air tight connection be- 
tween tlie point of the tube and the surround- 
ing earth, which constitute the principle of the 
dnven-well patent It is, therefore, a dear case 
of infringement. 

27^ decree of the Oireuit Court if aeeordingip 
t^Mrmod, 

Tnrueoopv* Test 

James H. MoKeonej, Clerk, Sup. Oomt^ U. flu 

IMssenling: Mr, Jtutiee Bradlej> Mr, Jm^ 
tiee Field and Mr. Justice Graj. 



A. T. BEEDLE, Appt, 
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(See 8. a Reporter's ed. 71-78L) 

Driwn-wU patent " — a pro eon eontinuin§ 
infringefMnt-^abandonitMnt and dedication — 
Act of March S, ISSB—rcbtUtal of preoump' 
tion~-4elay of four year§. 

1. The ^ drlven-wellpateot,** eee or aJ hj orlirtnai 
lettenpatent No. 7842d and reissued letters patenf 
No. 4872. covers the process of drawing water from 
the earth by means of a weU driven In the manner 
described therein. 

2. Theuaeof awellsooonstruoiedlsaoootinuliv 
Infringement of said patent. 

8. The Act of March 8, 1880, has no efTeet to io- 
validate a patent, unless therebeproof of abandon- 
ment, or of a use of the invention for more than 
two years prior to the application for the pAtent 

4. in the case presented, the circumstances stated 
In the agreed statement of facts are held to snfll- 
dently rebut any presumptions which might oth- 
erwise have arisen of an Intention to abandon and 
dedicate the invention to the public from a delsj 
of four years in applying for the patent in questioa. 

t. Upon a bill for the Infringement of a pateol; 
the jurisdiction of the court is not defeated by tb* 
expiration of the patent by lapse of time pendliw 
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the prooeedlnn; Imt * pemuuMot Injuiiotloii wlU 
not be grmntao. 

[No. 1890.] 

BubmiUedJan.7,2887. Decided M(^tS,S887. 

APPEAL from the Circuit Court of tbeUnited 
States for the Southern District of Ohio. 
Afflrmed. 

The history and facts of the case appear in 
the opinion of the court. 

Compare the preceding case of Bame$Y. An- 
drete$, ante, 1064. 

Mr, Arthur Stem, for appellant 

Mem%, John F. FoUett* ThomiM H. 
Kelly and David M« Hyauui* for appc^ees. 

[72] Mr. Jiutice Matthowa delivered the opin- 
ion of the court: 

This is a bill in equity filed l^ the appellees 
May 15, 1888, to restrau the alleged infringe- 
ment of. reissued letters patent No. 4878, issued 
to Nelson W. Green, for a driven well. The 
cause was heard l^ stipulation between the 
parties upon an agreied statement of facts set 
out in the record, as follows: 

'* For tbe purpose of saying the expense of 
taking testimony, it is hereby amed by and be- 
tween the parties hereto that the above cause 
and the others hereinafter referred to may be 
tried upon the f oUowinff agreed statement of 
facts, «dd statement to oe accepted as proof of 
the facts recited as fully and completely as if 
the same had been duly and formally proven. 

" It is agreed that Nelson W. Green was the 
patcnteeoi a new and valuable process in the 
construction of wells, and claimed to be its first 
and original inventor, for which process he re- 
ceived original letters patent ci the United 
States, No. 7842Q, on the 14th day of January^ 
1868, and for which reissue letters patent No. 
4872 were granted to Nelson W. Green on May 
8, 1871, the application for which having been 
filed February 24, 1871. 

" That the title to the letters patent sued on 
for the State of Ohio is in the complainantSi 

"That the defendants have had in use on 
their farm for the past seven or dff ht years one 
or more driven wells, which weUs were put 
down for the defendants by an ordinary well 
[73] driver in the following manner: a tube, of 
whidi the lower portion was perforated with 
small holes and the lower end provided with a 
point, was driven into the nound unto it pro- 
jected into the water, without removing the 
earth upwards, as in boring. 

''The water then entered the tube through 
the perforations and was pumped up through 
the tube bv an ordinary pump. 

' ' That the defendants have never driven weUs 
for themselves, except as above desAlbed or for 
other i)urpo6e8; never have sold or offered for 
sale driven wells or the materials for driving 
them, but have simply used their own wells 
for their personal use on their farms. 

*' It is agreed that printed copies of the origi- 
nal and reissued letters patent granted to N. W. 
Green in 1868 and 187L Nos. 78425 and 4872, 
respectively, may be offered in evidence at the 
hearing, and may be accepted as proof with 
the same force and effect as if formally proven, 

" That the said N. W. Green made his al- 
leged invention or discovery as early as 1861, 
when he put down on his own grounds, at 
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Cortland, New York, the first driven well for 
the purpose of demonstrathig his discovery. 

"That he, at the time of his alleged inven- 
tion, claimed to have made a valuable discov- 
ery and to have invented a new process. 

" That he then declared an intention to secure 
his process by letters jpatent and' expressed his 
belief that huge profits would accrue there- 
from. 

"That he at that time, having been partly 
educated at W^ Point, was en^tged in organ- 
izing a redment at Cortland, N. x., his red- 
dencsL and was expecting soon to take part in 
the War of the Rebellion. 

" That in June, 1861, he put down a well at 
his house in Cortland, and in October, 1861, he 

gublidy drove a well, in the manner described 
1 his original patent^ at the fair grounds near 
Cortland, for the use of the soldiers in camp, 
and demonstrated to his own complete satisf a& 
tion its success. 

" That he gave orders and directions for the 
construction of proper apparatus for driving 
such wells, and nuule arrangements for its 
tmnsportation with his regiment as it was 
moved to the seat of war. 

" That on the 6th of December, 1861, while 
in discharge oi what seemed to be his duty, he 
felt compelled to shoot one of the captains of 
his regiment named McNett; that the shot was 
not mortal, but infiicted serious inlury; that in 
the then state of the public mind tnia occasion 
gave rise to intense public excitement, out of 
which sprang a controversy of extraordinary 
bitterness, involving numerous persons ana 
continuing for sevend years; that the effect 
upon Green was disastrous m the extreme; that 
he was suspended from his command| then tried 
by a court of inquiry at Albany, and reinstated 
in command; that bis regiment, after having, 
it is said, required the protection of a battery 
to save it from violence at the hands of evil dis- 
posed people of the country, removed to Wash- 
ington, wnere Green was relieved from com- 
mand, and then dismissed the service and sub- 
jected to military charffes. 

"That he was, in addition, harassed bydvO 
suits brought to chaige him with a i>ersonal 
liability for artides vSed by his regiment 

" Tlust he was also arretted and then indict- 
ed for the shooting of McNett, and after re- 
peated postponements of the trial, effected be- 
cause of the excited state of the public mind, 
was tried in 1866, and, the Jury having dis- 
agreed, was discharged. 

" That durinff this period he also became in- 
volved in church difficulties arising out of the 
shooting of McNett; was expeUra from the 
church and compelled to Mypeal to the bishop, 
and also became involved m litigation with the 
pastor of his church. 

" That his efforts during this period to secure 



a reversal of the order dismissing him from the 
service were constant and absorbinff , and were 
attended with such anxiety of mina as to give 
rise to the charge that he was insane. 

" That this mte of thinss continued up to 
1866, during whidi period he was of necesdty 
often absent from Cortland, at Albanv and al 
Washington, and that he was compelled to de- 
vote his enUre time to the controversy in which 
he had become involved, abandoning all other 
occupatkm and exhauHting all his means. 

107S 
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" That In Norember, 1865, when Qieen saw, 
[7*] by an adTertisement in the papers, that driven 
wells were being put down, although he was 
advised by counsel defendine him on the in- 
dictment for the shooting of McNettnot to ap- 
ply for a pato^t, as he would thereby increase 
uie number of his enemies and prejudice him 
on the trial of tiie indictment, then about to 
come on, he nevertheless did then, and in op- 
poddon to the advice of his counsel, file ms 
application and assert his right to the invention. 

" That the said Qreen, during this period 
aforesaid, never declared any intention of 
abandoning his said discoveiT and invention, 
and that, having so made ms application as 
aforesaid, original letters patent were granted 
the said N. W. Qreen, January 14, 18(». 

" It is further agreed that whatever order or 
decree is made in this cause the same shall be 
made In all the cases pending in this court in 
wbidi the same parties are complainants, a list 
of which cases, with the title ana number there- 
of, is hereto attached and made a part of this 
stipulation. 

" It is further admitted that the complainants' 
price for settling for infringement under the 
above patent without suit has been ten dollars 
per weu and the recognition of complainants' 
rights, and that the complainants offered to 
settle on such terms with these defendants be- 
fore bringing suit, which offer was refused." 

A decree was rendered in favor of the com- 
plainants on the 6th day of December, 1886, 
but, as at that time the patent had expired, no 
injunction was granted. The amount of the 
damages [awarded was at the rat« of |10 for 
each well used, that being the amount of royalty 
which the complainants had offered to t^e be- 
fore suit brought, and admitted to be the cus- 
tomary price for the same, as a license fee. The 
defenoant prosecutes the present appeal. 

As the patent waa in force at the time the 
bill was med. and the complainants were en- 
titled to a preliminaiy injunction at that time, 
the Jurisdiction of the court is not d^eated by 
the expiration of thepatent by lapse of time 
f 761 before final decree. There is nothing in the 
^ ^ caseofA»^v.^a>. 105 U.S. 189 [26:975], to 
sustain the objection made by the appelant on 
this account See also Clark v. Wooiter, 119 
U. S. 822, 825 [ante, 8921, and cases there dted. 
All other defenses made in the cause, except 
that of prior public use and the defendant's in- 
f ringement» have been passed ujpon in the case 
of MkHMi V. A ndrme§ [anie, 106^, Just decided. 

In the present case the appellant contends 
that the patentee publicly used his invention 
more than two years before he applied for his 
patent, and thereby forfeited his right to a pa- 
tent under the law. This defense was raised 
and considered, upon facts substantiidfy the 
same, in the case of Andretoi v. Carman, 18 
Blatcht 807, and also in the ease of Andrewi 
V. Cram, 19 Blatchf. 294. The law governing 
the subject of the alleged dedication and aban- 
donment by Qreen of his invention prior to ob- 
taining his patent is that which was in force 
prior to November, 1865, when he made his 
application. Bythe Patent Act of 1870, as well 
as by the Revised Statutes, all rights previously 
acquired were preserved. The mw, therefore, 
applicable to the question, is to be found in the 
Acts of 1886 and 1889. The Act of 1889, as 
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has repeatedly been held, has no effect to In- 
validate a patent, unless there be proof of aban- 
donment, or of a use of the invention for mora 
than two years prior to the application for the 
patent The oxuy facts from which such aa 
abandonment or aedication con be inferred are 
that Qreen, in June. 186 1» put down a well at 
his house in Cortland, New York; that in Octo- 
ber, 1861, he publicly drove a weU, in the man- 
ner described in his original patent, at the fair 
grounds near Ck>rt]ana, for the use of the 
soldiers in camp, and demonstrated to his com- 
plete satisfaction its success; and that he gave 
orders and directions for the construction of 
proper apparatus for the driving of such wells, 
and made arrangements for its transportation 
with his regiment as it was moved to the seat 
of war. The circumstances of delay, which 
intervened between that date and the lime when 
he made his application for his patent In Novem- 
ber, 1865, are stated in the agreed statement of 
facts. Tliose drcumstancry suflScientlv rebut 
any presumptions which might otherwise have 
arisen of an intention on ms part to abandon 
and dedicate to the use of the public the inven- 
tion described in his patent. The wells made 
by Qreen himself at Cortland, and at the fair 
grounds near Cortland, for the use of his t «• J 
soldiers, were his first experimenta In respect 
to these, it was said by Judge Benedict, in 
Andrew v. Carman, 18 Blatchf. 807, 825: "The 
first experiment was a success in this: that it 
proved the possibility of obtaining a supply of 
water by this process; but, of course, it could 
not prove that a tube could be driven down to 
a water bearing stratum in all localities, with 
the cheapness and dispatch necessary to render 
the process one of general utility. It waa 
natural therefore to suppose that, before the 
process could be declared to be satisfactory, 
other experiments, hi other and different locali- 
ties, should be made. He could, by law, use 
his invention for this purpose, and permit it to 
be used, for two years, without fondting his 
right to a patent Under such circumstances, 
it would be gofaig far to say that his act of 

rmitting the use of his process at the camp 
Cortland, where hia regiment was then in 
camp, and of providing material wherewith to 
construct such wells for his regiment when it 
should move into hostUe territory, amounted 
to a dedication of his invention to public use, 
and worked a forfeiture of his right to it" 

Section 7 of the Act of March 8, 1889, 5 Stat 
atli. 854, protects everyone who had purchased 
or constructed the subject of the invention prior 
to the application for the patent, and adds as 
follows: "And no patent shall be held to be in- 
valid by reason of such purchase, sale, or use 
prior to the application for a patent as af oresaid* ' 
except on proof of abandonment of such inven- 
tion to the public, or that such purchase, sale, 
or prior use has been for more than two years 

Erior to such application for a patent "^ There 
I no evidence in the record or any use or sale 
of the invention by Qreen before his application 
for a patent, and no evidence from which to 
condude tiiat any use of any driven wdl by ' 
others before his application was consented to 
or allowed by him, except in the instances men- 
tioned at Cortland, which were merelv experi- 
mental tests, made by himself. Much hss is 
there any evidence to show that there was an j 
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use of the iDveotion by others for more than 
two years prior to his application. 

Upon the question of infringement, the ^gT^ed 
statement of facts shows the foUowine: "That 
the defendants have had in use on their farm' 
for the past seven or eight years one or more 
driven wells, which wells were put down for 
the defendants by an ordinary well driver in 
the following manner: a tube, of which the 
lower portion was perforated with small Aoles 
and the lower end provided with a point, was 
driven into Uie ground until it projected into 
the water, without removing the earth upwards, 
jis in boring. The water then entered the tube 
through the perforations and was pumped up 
through the tube by an or4inaiy pump. That 
the defendants have never driven wells for 
themselves, except as above described, or for 
other i)urposes: never have sold or offered for 
sale driven wells, or the materials for driving 
them, but have simply used their own wells for 
their personal use on their farms." 

It is now contended, on the part of the appel- 
lant, that the claim of the patent is for the proc- 
ess of driving the well, and not for the use of 
the well after it has been driven, and that con- 
sequently the i^pellant is not shown to have 
infringed; but, as has been shown in the case 
of Eama v. Andrews, the patent covers the proc- 
ess of drawing water from the earth by means 
of a well driven in the manner described'in the 
patent. The use of a well so constructed is, 
therefore, a continuing infringement, as every 
time water is drawn from it the patented proc- 
ess is necessarily used. As was said by Mr, 
Justice Blatchford in Andrew v. Oroee, 19 
Blatchf. 294, 805: "Under this construction 
the defendant has infringed by usine the pump 
in a driven well, constructed in a house hired 
by him, to obtain a supplv of water for the use 
of his family, although he may not have paid 
for driving the weU, or have procured it to be 
driven, buch use of the well was a use of the 
patented process." 

The decree of the Circuit Court i$ aeeordingly 
tMrmed. 
/True copy. Test: 

James H. MoKennej, Clerk, Sup. Oouxt U. B. 

Dissenting: Mr. Justice Br»dlejr» Mr, Justice 
Field and Mr, Justice Gray. 

ST. LOUIS, IRON MOUNTAIN AND 
SOUTHERN RAILWAY COMPANY, 
Flff, in Err,, 

e, 
BENJAMIN B. KNIGHT bt 
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Common carriers— Ull of lading is both a re- 
ceipt and a contract — carrier only required to 
detif>er goods actually receited-^deficieneu in 
guality^iahility as warehouseman— deltvery 
qf cotton to be compressed— liability to brokar 
'-control^'^Jien liability as common carrier 
begins — instructions— pUading—local stciHUe, 

lu A oommon carrier is not responsible for a dlf- 
ferenoe in the quality of goods carried as com- 
pared with that aeecribed in the biU of lading If he 
safely deUvers the very goods received by him for 
tnuinM>rtati<ni. 

2. A bUl of lading is at once a receipt and a con* 
tract. It Js an aoknowledgmont of the receipt of 
t he p roperty and a contract to carry safely ana de- 
liver. 
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8. In an action to charge the defendant as a com- 
mon carrier with damaaes for a failure to deliver 
cotton of the Quality called for by certain bills of 
lading, issued oy Its agent, it is held: that the de- 
fendant is not liable as a common carrier by rea- 
son of anything occurring after the transportation 
actually commenced; that the plaintiffs cannot re- 
cover on the ground of a liability on the part of 
the defendant as a warehouseman, the action being 
on the bills of lading alone, and its liability, if any, 
as a warehouseman being to the broker, who de- 
livered the cotton to the defendant to compresB it 
before shipment, and not to the plaintiffs; that its 
liability as a common carrier did not commence 
until the cotton was designated and set apart by 
said broker or his agents for immediate transporta- 
tion« all of the cotton delivered to the defendant 
by said broker being (until so desigrnated and set 
apart) subject, so tsix as grading, classifying and 
marking was concerned, to his control; that cer- 
tain instructions, set out in the opinion of the 
court, are erroneous; and that the defenses made 
by the defendants were open to it under the plead- 
ings, a Statute of Illinois requiring a plea to be 
verified by affidavit under certain circumstances, 
not being applicable to the circumstances of the 



(No. 288.] 

Argued and submitted May S, 1887, Decided 

May 28, 1887. 

r\ ERROR to the Circuit Court of the United 
States for the Northern District of niinoia 
Befferud, 

The history and facts of the case appear in 
the opinion of the court 

Mr, John F. Dillon* for plaintiff in error: 

The agent of the Railway Company had no 
authori^ to issue bills of lading for cotton not 
actually received by him for transportation; 
and bills so issued can impose no liability upon 
the Railway Company to deliver the goods 
therein desmbed; but it may be shown, even 
as against an innocent indorsee for value, that 
such goods were never received for carriage. 

LiMarrow v. Mason, 2 T. R. 68; Grant v. 
Noru>ay,% £ng. L. <& £q.887; Hubbersty v. Ward, 
18 Eng. L.& £q. 551; Brown v. Ths PoweUD.8. 
Coal Co., L. R. 10 C. P. 562; The Freeman v. 
Buckingham, 59 U. S. 18 How. 182 (15:841); The 
Loon, 7 Blatchf. 244; BobinsouY, Memphis.etc 
B, B. Co. 9 Fed. Rep. 129; 8, C. 16 Fed, Rep. 
57 ; JPdllard ▼. Vinton, 105 U. S. 7 (26: 9^; 
8ears v. WintMUe, 8 Allen, 108; Baltimore d 0. 
B, B. Co. V. Wilkens, 44 Md. 11: Hunty. Miss. 
Cent. R Co. 291a. Ann. 446; Louisiana Nat. 
Banky. LaceiUe, 52Mo. 880. See Chandler v. 
Bprague, 88 Am. Dec. 407, note; Com v. Bruce, 
L. R 18 Q. B. Div. 147. 

By the msertion of the words "contents un- 
known," in the bill of lading, the Railwav 
Company expressly exonerated itself from aU 
liability in ranurd to the quality of the cotton 
which it recdved and earned under these bills, 
and in the absence of evidence to the contrary 
cannot be held responsible for nondelivery of 
the cotton sued for, upon a warranty that the 
cotton carried should be of the quality indi- 
cated in the bills, and by tiie mariu upon the 
bales themselves. 

Haddow v. Barry, 8 Taunt 808; Jessel v. 
Bath, L. R 2 Exch. 267; Clark ▼. BamweU 
58 U. S. 12 How. 272 (18: 985); The Oolumbd, 
8 Blatchf. 521; Bissd v. Price, 16 111. 408; Bar- 
rett V. Bogers, 7 Mass. 297; SliepherdY. Naylor, 
5 Gray, 591; Miller v. Hannibal db 8t. J. B, R 
Cb. 90N. Y.480. 

As to an cotton in the compress warehouse, 
and untfl its actcal delivery upon the loading 
platform for shipment, the Railway Company 
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can at moit be deemed only a warehooeeroan, 
and its liability ai fodi cannot be inquired into 
in thia action. It was not in iasue. 

Hutchinaon, Carrien, i^ 82; MiMoan, ete. B. 
B. Oo. Y, 8hurU, 7 Mich. 515: PtaM t. HiUbard, 
7 Oow. 497; St Louii, eU. B. B. Oo. ▼. Mont- 
gomarp, 89 HI. 885 ; BoikeU t. Waterhmm, 2 
Stark. 4ei; (TITeia ▼. N. TC. & B. B B BOo. 
60 N. Y. 188; Bofmm ▼. Bldredffe, 100 Maaa. 
455; Angell, Cairien, g 184, and note. 

The court below erred in charging the Jury 
thai the Railway Company was liable in case of 
oonnirance by its agent at the vnbstitution of 
an inferior quality of cotton in the place of 
that called for by the bills of huiing, both be- 
cause there was no such issue, and no evidence 
to warrant such a charge, and the chaige mis- 
conceiyed the actual case in hand. 

Me$tn, Julius Rosenthal and Abram 
H* Pence* for defendants in error: 

Under the pleadings the defendant is not en- 
titled to raise any question as to the validity of 
the bills of lading, and is estopped from claim- 
ing that the cotton described In the bills was 
not on hand at time same were issued. De- 
fendant's plea not being verified by affidavit, 
it is precluded from controverting the execu- 
tion of the bills of lading. 

Stevenmm v. Famneorth, 2 Gilm. 715; Oaddy 
V. McOUaw, 59 DL 182; T&mpkUm v. HaytDard, 
<» m. 178; Dwight v. NeiM, 15 HI. 885; Walk- 
tr V. KrOaum, 67 HI. 252. 

The bills of lading in tids case were issued 
by an agent of defendant Confidence had 
been reposed in such agent, and apparent au- 
thority had been conferred upon hnn by the 
defendant Company to receipt for property and 
issue such bills of lading; and hence sudi prin- 
cipal, as against an innocent purdiaser for 
value, must suffer from an actual exercise of 
authority not exceeding the appearance of that 
which is granted to such ag^t The defend- 
ant Company is estopped by the acts and dec- 
larations of Its agent, upon which plaintiff re- 
lied and parted with his money, from denying 
that it hail recdved the cotton in question, as 
stated in its bOl of lading. 

8L Louis d Iron M, B, B, Oo. v. Lamed, 
108 lU. 298; Armour v. Mich. Omt. B, B Oo. 
65 N. T. 111. 

The evidence shows that at the time these 
bills of lading were signed there was a large 
amount of cotton of this nade and of these 
marks in the hands of the Kailway Company; 
and also that in December 5,000 bales of cotton 
were in its possession and that over 5,000 iMiles 
of cotton, with same marks as this, were sent 
to parties other than plaintiffs. 

If other persons haa rights superior to plaint- 
iffs to this cotton, it should have been uiown 
bv defendant The burden was upon them to 
snow it And upon our proving that cotton of 
the quality and description of ours came into 
the hands of defendant, although after the bills 
of hiding were given, yet, when it came into 
such possession. It beciune the property of the 
holders of the bills. 

The Idaho, 99 U. 8. 575 (28: 978); Bowloy v. 
Bigtlow, 12 Pick. 807; Bobimon v. Mon^i)h$s 
B. BOo. 16 Fed. Rep. 60. 
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Jfr. JuiUee Matthews delivered the opin- 
ion of the court: 
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This is an action of assumpsit brouriitby 
the defendants in error against the 8t Lods, 
Iron Mountain and SouUiem Railwar Com- 
jMny in thii Superior Court of Cook County. 
Illinois, and removed hito the Circuit Court of 
the United States for the Northern District d 
Dlinois by the defendant beloWjjthe parties be- 
ing dtizens of different States. The declaration 
set ont several similar causes of action in dif- 
ferent counts against the Railway Company as 
a common carrier, in one of whidi it was 
alleged that the defendant, having received 
from one G. T. Potter a large numMr of bales 
of cotton, described in a ootain bill of lading 
acknowledging receipt thereof, thereby agreed 
safely to carry the^Mune from Texarkana, in 
tiie State of Arkansas, to 8t Louis, in the State 
of Missouri, and thence to Woonsocket, in the 
State of Rhode Island; and avers that, in viola- 
tion of its promise and duty, and by reason of 
its neglieence, the said ^ooos became and were 
wholly lost The plaintiffs below sued as 
purchasers of the cotton from Potter and as- 
signees of the bills of lading. The bills of lad- 
ing sued upon were similar in their tenor, ex- 
cept as to tne description of the articles named 
therein, and commenced as follows: "Received 
from Q. T. Potter the following packages, con- 
tents unknown, in apparent good order, marked 
and numbered as per margin, to be transported 
from Texarkana, Ark., to St Louis, and deliv- 
ered to the consignee or a connecting common 
carrier." A specimen of what was contained 
on the margin is as foUows: 

**Mari[ed. List of artloles. Welffat 

"[P. P.]... Seventy-four bales cot- 
ton, adv. ch'g'sflll.OO... 85,964 
'•Order shipper notify— 

••B. B. & R Knight, 
Providence, B, L 
"Deliver cotton Woonsocket, R. L" 

Some of the bills of ladins specified that the 
goods were to be transported from Texarkana 
to Providence, R. L, to be forwarded from St 
Louis to destination. The whole number c^ 
bales in controversy is 525. 

To the declaration the defendant filed a plea 
of the general issue, which was not VOTifled. 

The ground of the complaint on the part of 
the plaintiffs was, not that they did not receive 
the whole number of bales duled for by the 
bills of lading, but that as to the 525 bales in 
controversy, they were not of the grade and 
quality designated by the marks contained in 
tne bills of lading. £hr reason of this dlffereno} 
in quality, on the arrival of the cotton at desti- 
nation, tiie plaintiffs refused to receive the 
same, and, alter notice to the defendant, caused 
the same to be sold for its account The 
amount claimed was the loss thereby incurred. 

The cause was tried by a Jury, and a verdict 
and ludgment rendered for the plaintilTs for 
111,808.51. A bill of exceptions, duly taken, 
sets out the entire evidence given on me trial, 
and the charge of the court to the Jury, with 
the exceptions taken by the plaintiff in error. 

The court below in its charge to the Jury 
gave in outline a statement of the main features 
of the case sufficient for present purposea, as 
follows: 

"The proof tends to show that Potter was a 
cotton broker at Texarkana, Arkansas, in tiia 
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fall of 1879 and winter following; that he 
bou^t most of his cotton at points in Texas 
on the lines of railroads running south and 
southwest and west from Tezarkana, and that 
it was brought to Texarkana bv these railroads 
and there delivered upon the platform of what 
is known in the testimony as the Cotton Com- 
press Company; that this compress company 
was a corporation whose buMness it was to 
coinpress cotton, and that all the cotton bought 
by Potter and delivered at Tezarkana was to 
be there compressed before it was shipped 
East and North by the defendant This com- 
press company haa a large warehouse, where 
cotton was stored imtil it could be compressed 
and made ready for shipment 

"The testimony tends to show the course of 
business to have been this: cotton was bought 
by Potter and delivered into the compress 
house. It was there weighed, classed, or graded 
by Potter, and marks put upon each bale indi- 
cating the grade or quality of the cotton and 
the lot to which it belonged. When Potter 
had so weighed, graded, and marked a num- 
ber of bales he made out a bill of lading, de- 
scribing certain bales of cotton by the marfiu 
on the bales, had the superintendent of the 
compress company warehouse certify to the 
fact that the cotton called for by these bills of 
lading was in the warehouse, and the bills of 
lading thus certified to by die letters ' O E ' 
and the signature of Martin, the superintendent 
of the compress warehouse, were signed by 
0*Connor, the freight agent of the defendant 
at Texarkana. Potter then drew drafts on the 
persons to whom he had sold cotton of the 
grade called for by these bills of lading, at- 
tached these bills of ladine to the drafts, and 
some local bank at Texarkana or some of the 
adjacent towns or cities cashed these drafts, 
and thev went forward to some correspondent 
of such bank for collection, and in due course 
of mail and long before tbe actual arrive of 
the cotton the drafts were paid; and this seems, 
from the proof, to have been the course of busi- 
ness between the plaintiffs and Potter. 

**There is also testimony in the case, given 
by Potter himself, which tends to show that 
the bills of lading were issued upon cotton be- 
fore it had been received into the warehouse 
upon some understanding or agreement be- 
tween Potter and O'Connor that they should 
be so issued, and that Potter would afterwards 

gut the cotton to respond to those bills of lad- 
\g into the warehouse. 
"It is conceded that the defendant, and it is in 
fact provided in the bills of lading that the de- 
fendant, the Railroad Company, should com- 
press this cotton before shipping to the North or 
East, and that the expense of compressing was 
paid by the defendant out of its charges for 
transportation ; that some time necessarily 
elapsed between the arrival of the cotton in the 
compress warehouse and the time when it was 
compressed and made ready for shipment 
Especially was this so in the fall and early part 
of the winter, wlien there was a large rush on 
cotton, and it was impossible to compress and 
handle the cotton as fast as it came in. The 
cotton therefore accumulated in large quanti- 
ties in the compress house, awaiting compres- 
sion and getting ready for shipment. 

"And there is also proof in the case tending 
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to show that when it was ready for shipment 
it was turned out on to what was known as the 
loading platform, and was there shipped to such 
consignees as Potter directed ; that is, biUs of 
lading having been given to various persons. 
Potter directed to whom he would have each 
lot, as it was turned out ready for shipment, 
sent or forwarded. 

"The controversy in this case is wholly in 
regard to 526 bales of cotton covered by the 
eight biUs of lading offered in evidence in this 
case. These bills of lading, as vou will re- 
member, covered a largeamountof other cotton 
which it is conceded was received in due course 
of business, and answered to the marks of 
quality which were upon the bales: but it is 
claimed on the part of the plaintifEs that 595 
bales of the whole number of bales covered by 
the bills of lading were not of the quality 
called for by these bills of lading, and tluB suit 
is wholly in re^fard to those. 

"The plaintiffs claim that, on or about the 
9th of April, 1880, there still remained un- 
shipped from Texarkana and in the compress 
warehouse 525bales of this cotton,f or which they 
held bills of lading; that, on or about the 0th 
of April, there remained in the compress house 
about 800 bales of cotton of an inferior grade 
to that indicated by the marks on the cotton 
called for by these bills of lading; and that 
certain employ^ of Potter, as plaintiffs insist, 
with the knowledge of O'Connor, the defend- 
ant's freight ajo^ent, re-marked this cotton with 
marks indicating the grade or quality called 
for by the bills of lading; and the defendant 
forwarded this inferior cotton to the plaintiffs, 
instead of the actual quality called for by these 
bills of lading. 

* 'The plaintiff's proof also tends to show that 
when thiis inferior cotton arrived at its destina- 
tion. Providence, Rhode Island, plaintiffs de- 
clined to accept it, caused it to be put into an 
auction house, and sold for the benefit of whom 
it might concern, notified the defendant of what 
they nad done before this sale took place, giv- 
ing the defendant opportunity to reclaim and 
take the cotton if it saw fit,and dispose of it it- 
self; and this suit is now brought to recover 
the difference between the proceeds of this in- 
ferior cotton, as the plaintiffs claim, and the 
drafts and freight they have paid." 

It is not denied that the Railroad Company 
delivered to the plaintiffs below the whole num- 
ber of bales of cotton mentioned in the bills of 
lading, with external marks thereon as called 
for, and that no change was made in the cotton 
or in the marking thereof sfter it was loaded 
on the cars for transportation to Texarkana, 
and that no damage or loss was occasioned by 
reason of any want of care or diligence in the 
transportation. The bill of lading contains no 
warranty that the goods describedshall answer 
any particular quality; on the contrarv, it ex- 
pr^^y specifies that the contents of the pack- 
ages are unknown. That a bill of lading in 
such cases does not operate as such a guaranty 
appears from the case of Clark v. Barnwell, 53 
U. S. la How. 272 ri3:985]. where Mr. Justice 
Nelson, delivering the opinion of the court, p. 
283 [989], said: '^t is obvious, therefore, that 
the acknowledgment of the master as to the 
condition of the goods when received on board 
oztpnded only to the external condition of the 
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cases, exc1n«^lnf^ aoy impHcatioQ as to the quan- 
tity or quality of the article, condition of it at 
the time rcceiTed on board, or whether prop- 
erly packed or not in the boxes." 

The observations of the Master of the Rolls, 
I^ard Esber. in the case of Cox v. Bruce, L. R. 
18 Q. B. Div. 147, are very much in point. He 
says: "But, then, secondly, it is said that, be- 
cause the plaintiffs are indorsees for value of 
the bill of lading without notice, they have an- 
other right, that they are entitled to rely on a 
representanon made in the bill of ladine that 
the bales bore such and such marks, ana that 
there is consequently an estoppel a^nst the 
defendants. Tnat raises a question as to the 
true meaning of the doctrine in Grant v. Nor- 
way, 10 C. B. 665. It is clearly impossible, con- 
sistently with that decision, to assert that the 
mere fact of a statement being made in the bill 
of lading estops the shipovmer and gives a right 
of action ajniinst him if untrue, beotuse it was 
there held that a bill of lading sinied in respect 
of goods not on board the vessel did not bind 
the shipowner. The ground of that decision, 
according to my view, was not merely that the 
captain has no authontv to sign a bill of lading 
in respect of goods not on board, but that the 
nature and limitations of the captain's author- 
ity are wdl known among mercantile persons, 
and that he is only authorized to porferm all 
things usual in the line of business in which he 
is employed. Therefore the doctrine of that 
case is not confined to the case where the goods 
are not put on board the ship. That the cap- 
tain has authority to bind his owners with re- 
gard to the weight, condition, and value of the 
goods under certain circumstances may be true; 
but it appears to me absurd to content that per- 
sons are entitled to assume that he has author- 
ity, though his owners really gave him no such 
authority, to estimate and determine and state 
on the bill of lading, so as to bind his owners, 
the particular mercaitile quality of the goods 
before they are put on board; as, for instance, 
that they are goods containing such and such a 
percentage of good or bad material, or of such 
and such a season's growth. To ascertain such 
matters is obviously quite outside the scope of 
the functions and capacities of a ship's captain 
and of the contract of carriage with whicn ^he 
has to do.*' 

It foUowf, therefore, that if any liability at- 
tached to the plaintiff in error upon these bills 
of lading, it must be by reason of what occurred 
prior to the actual loading of the cotton upon 
the cars at Texarkana, when the transportation 
actually commenced. If Potter had never de- 
livered to the plaintiff in error any cotton at all 
to make good the 525 bales called for by the 
bills of lading, it is clear that the plaintiff in eiv 
ror would not be liable for the deficiency. This 
is well established by the cases of The Free- 
man V. Buckingham, 59 U. S. 18 How. 182 
[15:841], and mUvrd v. VinUm, 105 U. 8. 7 
126:998]. In the latter case, Mr, Justice Miller, 
aelivering the opinion of the court, and speed- 
ing of the nature and effect of a bill of lading, 
says: "It is an instrument of a twofold charac- 
ter. It is at once a receipt and a contract. In 
the former character, it is an acknowledgment 
of the receipt of property on board his vessel 
by the owner of the vesseL In the latter, it is 
a contract to carry safely and deliver. The re- 
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ceipt of the goods lies at the foundation of the 
contract to carry and deliver. If no nx>ds are 
actually received, there can be no valid contract 
to carry or to deliver." And the doctrine is ap- 
plicable to transportation contracts made m 
that form by railwav companies and other car- 
riers by land, as well as carriers by sea. DdlU' 
more S 0. R. R Go. v. FtMr»>w, 44 Md. 11; Mil- 
ler ▼. EannibaX <ft 8t. Jo. E, B. Go. 90 N. Y. 
480. A fortiori the carrier is not rcsix)n8ible, 
as we have already seen, for a defiriencv io the 
quality as compared with that described in the 
bill of lading, if he safely delivers the very 
goods he actually received for transportation. 

It becomes necessary, therefore, further to 
inquire what facts, happenin^? before the actual 
loading of the cotton in question on the cars of 
the plaintiff in error at 'Texarkana, create a lia- 
bility on its part to make good the loss com- 
plained of by reason of its duty as a common 
carrier under the bills of lading sued on. On 
this point, Uie court below charged the jury aa 
follows: 

"1. This compress warehouse must be 
deemed the warehouse of the defendant. If 
you find from the proof that it was used by the 
defendant as the place for storing the cotton 
while the defendant was compressing the same 
— that is, if while the defendant was getting 
the cotton ready for shipment North it used the 
comprebs warehouse for the purpose of storage, 
then the compress warehouse must be deemed 
the defendant's warehouse for that purpose. 

"2. The proof without controversy seems to 
be that it was imderstood between Potter and 
the defendant that alt the cottoti covered by 
these bills of lading was to be compressed be- 
fore it was to be put on the defendant's cars for 
actual transportation. While it remained in the 
compress house for compres^iod, awaiting fur- 
ther shipment, the defendant's liability was that 
of a warehouseman only, and not that of a car- 
rier; that is, the defendant was liable for due 
and ordinary care, such as warehousemen are 
expected to take of property placed in a ware- 
house for keeping. A common carrier's liabil- 
ity is of an extraordinary character, and covers 
every risk that the property can be subject to, 
except a loss by the act of God or by an un- 
avoidable accident, and by the public enemy, 
unless this extraordinary liabilitv which the law 
imposes is limited or restricted by the contract 
between the parties, so that this extraordinary 
liabili^, as a common carrier, did not com- 
mence until the property was actually loaded or 
taken for transportation; but the liability was 
that of a warehouseman until the transportatioa 
was actually commenced." 

After charging the jurv. in the 8ameoonneo> 
tion, that the biUs of lading were not negoti' 
able, so that any defense open to the plaintiff in 
error, if sued by Potter, might be made against 
the plaintiffs below, notwithstanding they had 

Eaia value for the property on the faith of the 
ill of lading, the court further said: 
"But this rule must be taken with this quali* 
fication: that after the issuing of a biU of lad- 
ing by the defendant as a warehouseman or 
common carrier no collusive agreement or con- 
duct between the defendant and Potter can bt 
allowed to prejudice the plaintiffs' rights as 
holders of these bills of lading. The plaintifls 
have the right to have the contract performed 
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sabBtanUaDv as it was made between i'otter 
and the deiendant. There can be no substan- 
tial change in the tenns of the contract to the 
prejudice of the plain tifits or any person to whom 
[69 J ^le contract or bill of lading may be assigned." 

The court further charg^ the Jury that the 
defendant, as a common carrier, was not a guar- 
antor of the quality of the commodity U as- 
sumed to transport, and added as follows: 

"This rule may, however, be subjected to a 
qualification or limitation under the facts in this 
case as you may find them to be. The proof 
tends to show that Potter marked quite a large 
number of bales with the same grade and lot 
marks as those described in these bills of lad- 
ing; and there is proof tending to show that no 
specific bales of cotton were set apart or con- 
sidered as forming the particular bales to be 
shipped on these bills of lading; but it was un- 
derstood between Potter and the defendant that 
out of the lot or quantity of bales marked in 
the manner designated in these bills of ladinff 
a sufficient numl^r to make up what arecallea 
for by those bills of lading should be shipped. 
If you so find, then the defendant was bound 
to ship the number of bales called for by these 
bills of lading out of the larger quantity bear- 
ing the same common maiks; and this would 
be the contract, If you find from the proof that 
the cotton in <][ue8tion was to be drawn from a 
larger lot bearmg the same common marks. 

" The testimony on the part of the defendant 
tends to show that the defendant's agents did 
not know at the time of the issuing of these 
bills of lading that the marks on these bales in- 
dicated the quali^ or the grade of the cotton; 
that, so far as Mr. 0'Ck>nnor and the other 
agents of the defendant who had the responsi- 
ble charge of the defendant's business at Tez- 
arkana were concerned, the marks only indi- 
cated a means of identification, and the quality 
of the cotton was not considered by them; that 
a bale of cotton to them was only a bale of cot- 
ton, without regard to quality; that in shipping 
the cotton in f lufillment of these bills of lading 
they only referred to thfi marks as a means c3 
identifymg or determining what cotton they 
were to ship under each bin of lading. 

"As has been stated, the plainuns* froof 
tends to show that on or about the 0th of April 
the employ^ of Potter, with the knowledge 
of the defendant's agent, marked a lot of 800 
bales of inferior cotton, then in the compress 
warehouse, with grade marks corresponding to 
those called for by these bills of lading, and 
that the defendant shipped this inferior cotton 
[90] to the plaintiib in fulfillment of its contract 
under tnose biUs of lading; while the defend- 
ant's proof tends to show that the defendant's 
agents had no knowledge of the fact that this 
cotton was of a quality inferior to that called 
for by these bills of lading, and had no knowl- 
edge of the fact that the grade marks on the 
bales so shipped had been changed from marks 
indicating a lower grade to those indicating the 
grade called for by the bills of lading, but that, 
on the contrary, they accepted the cotton with 
the belief that it was the cotton called for by 
the bills of lading, and which had been delayed 
in the warehouse up to that time for the pur- 
pose of compressing and getting it ready for 
shipment 

"4. If the proof in the case satisfies you that 
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the defendant's agents knew or were informed 
at the time they shipped this ootton to the 
plaintifts or accepted ft for shipment that it 
was of a quality inferior to that called for by 
the biUs of lading which the defendant haa 
issued for it, and knew that the marks on those 
bales or packages had been chansed from mark* 
indicating a lower erade or quality of cotton to 
marks indicatine the grade called for by the 
bills of lading, then the defendant is liable in 
this action for the difference in value between 
the cotton of the quality called for by the bill» 
of lading and the value of the cotton actually 
shipped— that is to say, if the proof satisfies 
you that the agjent of the defendant connived 
at the substitution of a lower and inferior qual- 
itj^ of cotton in place of that cadled for by the- 
buls of lading, although the marks may nave 
been such as called for by the UUs of lading, 
then the defendant is liabte. While, if from tSe 
proof you are satisfied that when the agents of 
the ddendant actually shipped the cotton they 
had no knowledge of the difference in qualltv 
between the cotton so shipped and that callea 
for by the biUs of lading, and had no faiowl- 
edge that the cotton was, in fact, inferior to 
that called for by the bills of lading, and that 
the grade marks on the bales had beeo changed 
from marks indicating a lower grade to marks 
called for by the bills of lading, then the de- 
fendant is not liable. 

" Tou are to determine, then, as a question 
of fact, from the testimony: 

"First. Whether it was in the course of [91] 
business in the handling of this cotton in the 
warehouse to set apart and keep separate the 
cotton covered by each bill of lading from the 
time such bill of lading was issued, or whether 
the defendant's agent, O'Connor, only satisfied 
himself, through the agency of Martin or his 
employ^, that there was enough cotton, as 
stated hi the bills of lading, to nil such bill as 
part of a common lot answering to the same 
description. As, for illustration, there miffht 
be in a railroad warehouse in this city 10,000 
barrels of flour of one brand, and ten bills of 
lading might be issued, each to a different per- 
son, calling each for 1,000 barrels of this lot of 
flour. No one barrel would be specifically 
set apart as belonging to any one of these 
bills of ladine; but any one of the 10,000 bar- 
rels would be liable to lie shipped on any of these 
biUs of lading— that is, it would be assumed 
that the entue lot was uniform and alike in 
quality, and it would, therefore, make no dif- 
ference to the person to whom it was shipped 
which particular barrel of flour he got. If 
such was the mode of doing business in thi» 
compress warehouse, and Potter understood it, 
then the defendant was not obliged to keep 
separate cotton called for by etxm. bill of lad- 
ing, but could fill the bill of lading out of the 
common lot bearing the same marks. 

" Second. Did the agents of the defendant 
in charge of the issue of these bills of lading 
and the shipment of this cotton know thejrade 
marks of this cotton called for by the buQa of 
lading; and did they know that this 525 bales 
in question was of an inferior grade to thad 
called for by the bills of lading; and did they 
knowinely accept this inferior quality of cot- 
ton in puce of that called for by the bills of 
lading, and ship the same to plaintlflsT 
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" As I have stated, a oommon carrier Is not, 
as a rule, a guarantor of the quality of the 
goods transported, but it is bound to transport 
and deliver the identical goods covered by its 
contract, where such identity can be estab- 
lished; and, therefore, if at the time these bills 
of lading were issued it was not intended thai 
(921 ^^ should cover any specific bales, but only a 
given number of bales, bearing certain common 
marks without regard to quality, as understood 
by the defendant's agents, and that the defend- 
ant did ship the number of bales called for by 
the bills of lading, and marked as reauired by 
the bills of lading, with no knowleage or in- 
formation that the cotton contained in those 
bales was inferior to that called for by the bills 
of lading, then the defendant is not liable. 

" But if you are satisfied, from the proof, 
that the agents of the defendant knew at the 
time thev received and shipped the 526 bales 
in question that it was inferior in quality to 
that called for bv the bills of ladinff, and that 
fraudulent or false grade marks haa been put 
upon these bales corresponding to the marks 
called for by the bills of lading, then the de- 
fendant is liable. 

" The defendant having, as I have already 
stated to you, assumed the responsibility of a 
warehouseman in regard to this cotton while it 
was being compressed and prepared for ship- 
ment, was obliged to see to It that the cotton it 
hadreodpted for was kept on hand for shipment, 
and had no right, knowingly, to allow a lower 
erade of cotton to be substituted for that called 
for by the bills of lading." 

The suggestion in the chaige of the court of a 
possible ground of liability on the part of the 
aefendant as a warehouseman was entirely out- 
side of the issues. The defendant was not sued 
upon the ground of any such alleged liability. 
No facts and circumstances out of which any 
duty as warehouseman could arise were set out 
in the declaration; the action was upon the 
bills of lading alone. The contract alleged to 
have been made and broken was contained in 
them. The duty charged to have been vio- 
lated was the duty of the defendant as a com- 
mon carrier for an alleged negligence in the 
transportation of the goodB, Ami if the de- 
fendant could be supposed, upon the facts 
proven, to have incurred liability in its charac- 
ter as warehouseman, as distinguished from its 
capacity as a carrier, that liabuity was not in- 
curred in respect to. the plaintiffs. It is not 
charged that the defendant, as a warehouse- 
man, received any goods as their property for 
I b c purpose of storage and safekeeping. Its re- 
lation Bs a warehouseman was with Potter, and 
him alone. It was an error, therefore, in the 
[98 J court to chaige the jury that the defendant 
might be charged in this action for the loss in 
question upon its responsibility as a warehouse- 
man to the plaintiffs. 

It may he contended, however, that in one 
possible view of the fact this error was not preju- 
dicial to the defendant. It may be said that 
the defendant's liability as a convnon carrier 
commenced at a time antecedent to the delivery 
of the cotton to be loaded on the cars; that it 
might ha?e arisen upon a prior delivery of the 
cotton in question in the warehouse to be com- 
pressed, and then transported, the duty of com- 
pressing it, in order to prepare it for transpor- 
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tation, having been undertaken by the defend- 
ant. This, however, could only be when the 
specific goods, as the property of the plaintiffs^ 
were deuTered for that purpose into the exclu- 
sive possession and control of the defendant 
Such was not the case in the present instance. 
No specific bales of ootton, as the property of 
the plaintiffs, separate from all others, were de- 
livered to the defendant for them antb the 525 
bales in controversy were set apart and de- 
livered to the defendant for immediate trans- 
portation on its cars; and prior to that time all 
cotton received in the warehouse to be com- 
pressed was received as the property of Potter, 
on his account, and subject, so far as grading, 
classifying, and marking were concerned, to 
his control, and none of It could be considered 
as having passed into the possession of the de- 
fendant as a conunon carrier for transportation 
until designated and set apart by Potter or bis 
agents. The cotton received at the compress 
warehouse came consigned to Potter upon Dilla 
of lading issued by other railroad and transpor- 
tation companies at the point of shipment for 
delivery to him at Tezarkana. Supposing, as 
one view of the evidence authorizes, the bills 
of lading were issued by the scents of the de- 
fendant to Potter in advance cl the actual de- 
livery of the cotton in the warehouse, on the 
faith of the bills of lading produced and sur- 
rendered by him given by other carriers; still, 
the cotton, as it came and accumulated in the 
warehouse for the purpose of being compressed, 
continued to be the property of R>tter, subject 
to his control in the respects already mentioned ; . ^^ ■. 
and until specific lots were marked and desiff- I^^J 
nated, so as to correspond with the bills of laa- 
ing previously issued by the defendant, the lat- 
ter had no possession of the property as a car- 
rier. The undispiUed facts are that the whole 
quantitv of cotton purchased by Potter, and 
receivea on his account in the warehouse, did 
not answer the grades and descriptions accord- 
ing to which he had sold it to different pur- 
chasers. He was unable out of the cotton to 
perform all of these contracts. The whole 
number of bales received by him were sufficient 
in number, and they were all transported ac- 
cording to his directions. It is not claimed 
that any of them were converted to the use of 
the Railroad Company, or that any of them 
were delivered by the Railroad Company, after 
they were received for transportation, to any 
other than the proper consigiMes. 

The court below^ however, charged the lury 
that, notwithstandmg *' no specific Dales of oot- 
ton were set apart or considered as forming the 
particular bales to be shipped on these bills of 
lading," if ''it was understood between Potter 
and the defendant that, out of the lot or quan- 
tity of bales marked in the manner designated 
in these bills of lading, a sufficient number to 
make up what are caUed for by those bills of 
lading should be shipped, that " then the de- 
fenduit was bound to ship the number of bales 
called for by these bills of lading out of the 
larger quantity bearing the same common 
marks," if the Jury ** find from the proof that 
the cotton in question was to be drawn from a 
larger lot bearing the same conunon marks." 

This charge seems to assume that, during the 
progress of the receipt and accumulation oi 
ootton for Potter in the warehouse, there were 
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A sufficient number of beles of the proper grade 
and qudity, and from time to time so marked, 
to sadsfy tne bills of lading sued on; and that 
it was, therefore, the duty of the defendant so 
to applj them; but it ignores the fact that th^ 
were actually applied to satisfy other bills 01 
lading in the hands of parties equally entitled 
to caS for them, and also the more important, 
because controlling, fact that they were thus 
applied by the order and direction of Potter, 
the owner and consignor, who had the ri^ht so 
to direct. There was no relation established 
between the plaintith and the defendant, in re- 
spect to the cotton described In their Mils of 
lading, out of which any duty or obligation 
coiUa arise with respect to it on the part of the 
defendant until the spedilc lots of cotton in- 
tended for the plaintiffs had been separated 
and set apart by Totter, and by him delivered 
to the defendant for immediate transportation, 
accoiding to the terms of the bflls of lading. 

The court also instructed the Jury, as shown 
by the extracts from the charse already made, 
that if the agent of the defendant accepted the 
cotton in question for shipmentjUovring at 
the time that it was of a quality iiifenoi*^ that 
called for by the bills of lading ^hicb t^e de- 
fendant had issued for it, and the maw on the 
bales or packages bad been cbanffed from marks 
indicaPdn^ a lower grade or quautv of cotton to 
m.irks inaicaUne the grade callea for bv the 
bills of lading, uen the defendant was liable. 
This charge seems to have been given independ- 
ently of any other drcumstances than the mere 
fact* of such knowledge. Possibly it was in- 
tended to be taken onhr in connecnon with the 
previous portion of the chars^e already con- 
sidered, fixing upon the defendant the duty of 
selecting the specific quantity called for by 
these bms of laduig out of any larger iot that 
mny from time to time have been on hand in 
the warehouse answering the same description; 
and this instruction, therefore, may have been 
intended by the court as a qualification of what 
had been previously said. It stands, however, 
and may have been so understood by the Jury, 
as a complete and separate statement of a dis- 
tinct ground of liability. In either view, we 
think it erroneous. If intended as a qualiiSca- 
lion of the preceding instruction, it aoes not 
have the effect of correctmg it in the particu- 
lars in which We have found it to be erroneous; 
standing by itself, we think it also to be er- 
roneous. Taken, as it must be, in view of the 
undisputed facts, it would make it to have been 
the duty of the defendant, when the cotton in 
question was tendered by Potter for delivery 
to the Railroad Ck>mpany to be carried under 
the terms of the bills of lading sued on, to have 
refused the shipment altogether, on the ground 
that the goods offered did not correspond in 
grade and quality with those called for by the 
bills of lading. Aa we have already seen, the 
defendant undertook no such obligation in re- 
epct to these plaintiffs. The only alternative, 
ir they did not receive them, would be to re- 
ject ttiem altogether, and to refuse to carry 
them. In that event, upon the facts as they 
stood, the plaintiffs would have lost the whole 
625 bales, instead of merely the difference be- 
tween the value of those actually carried and 
those which Potter had agreed to deliver. For, 
on this supposition. Potter had no other cot- 
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ton except this to deliver, and the case would 
have stood, as between the plaintiffs and the 
defendant, upon bills of lading where no prop- 
erty at all had been recetved oj the carrier for 
transportation, bringing it exactly within the 
rule declared in Fmard v. Vinton, 106 U. a 
7 [26: 996]. 

It Is'arffued, however, on the part of the de- 
fendants m error, that the defenses made by 
the defendant below, based on the propoa- 
I tions we have considered, were not open to it 
I on the pleadings. The only plea was the gen- 
^ eral issue of nonassumpdt, not verified hv an 
affidavit of its truth. The law of niinois, as 
declared by statute. Hurd's Rev. Stat DL 
Practice Act, § 84, declares that "No person 
shall be permitted to deny on trial the execu- 
tion or assignment of any Instrument In writ- 
ing, whet^r sealed or not, upon which any 
acilon may have been brought, or which shafi 
be pleadea or let up by way of defense or set- 
off, or is admissible under uie pleadings when 
a copy Is filed, unless the person so denying 
the same shall. If defendant, verify his plea by 
affidavit." This^statute regulates the practice 
and pleadings in similar cases in the Circuit 
Court of the United States for that district by 
virtue of section 014 of the Revised Statutes of 
the United States. This provision, however. 
Is not applicable to the droumstanoes of this 
case. The execution of the bills of lading, 
which are the written Instruments on which the 
action Is founded. Is not denied by anything 
set up on the part of the defenoant below. 
Their existence and validity, so far as their 
form and terms are Involveo, are not in ques- 
tion. The only questions made and dedded roi^-i 
are those which relate to their legal effect when *- -* 
considered with reference to the facts and cir- 
cumstances of the case as disdosed^ln the evi- 
dence. The defense actually shown bv them, 
so far as the present record Is concemea. Is not 
that the bUls of lading were not valid and bind- 
ing, but that Uie contract contained in them has 
been fully performed by the defendant. 

In aeeanumee with them vietos thejwigment qf 
the Circuit Court i$ rocened, and the eaum iiro- 
manded, toiih direetion$ to grant a now trial, 
Trueoopy. Test: 
James u. MoKemiey, CBerk, Sup, Oourt, u. 8L 



GEORGE GIBSON bt al.. AppU, 

e. 
HENRY H. SHUFBLDT & CO. bt ▲!.. 

(See S. a Reporter*8 ed. 27-iO.) 

Jwritdieiian^-diitinct dooroe^-^genoral ru ie $ 
rwiowqf autfumtieo—owUhy general erodiion 
to oei andeoonvogomoo a$ fraudulent. 

1. Distinct decrees against distiiict parties on dls- 
ttnct causes of action, or on a single cause of action 
In which there are distinot liabilities, cannot be 
Joined to give this court jurisdiction on appeal. . 

2.8pea]dng generally, this court hc^d»: that the 
joinder in one suit of several plaintiflS or defend- 
ants« who might have sued or beensuedln senarate 
actions, does not enlarge the appeUato Jurisdlotion: 
that when propcnrty or monej bdatmea bv several 
penons suing together, the test la n^ether they 
claim It under one common right, the aiverae party 
having no Interest ip Its apportionment or disnrlhii- 
tion among them, or claim It under separate and 
distinct rights each of which Is contested by thead- 
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of assignment of a large amount of property 
Watkina, In trust to Bell it and to apply the 

STiceeds to tbe payment of bis debts, first, to 
ibsoQ for more than $20,000, next, to other 
persons named, and lastly, to hU creditors gen- 
erally. Shufeldt & Co. filed a bill in equity in 
the circuit courtagalnst Jenkins, Watlclns and 
[2S] Gibson, to have the assignmeDt set aside as 
fraudulent and void agalast themselres and 
other uopreferred creditors of Gibson, and for 
general relief. Tbe Hill (>eek Distilling Com- 
pany filed a similar bill. The defendants an- 
swered severally, denying theallegations of the 
bills, and praying to be dismissed with costs. 
By consent of tbe parties and order of the court, 
the two bills and intervening petilioDS of other 
nnpreterred creditors were beard together as 
one cause. . At the hearing upra pleadings and 
proofs, a receiver was appomtea, the assign- 
ment was adjudged to I>e fraudulent and void 
as in the plaintiffs and petitioners, and tbe i 

was refeired to a master; and upon the ret 

of bis report a final decree was entered for the 
distribution of the fund in the receiver's hands, 

S lying te,7e6.S2 to the Mill Creeli DisUlling 
ompany, f8,948.21 to Shufeldt & Co., and a 
less sum to each of the petitionioe creditors. 
OittsoQ and Watkins appealed to this court, and 
tlM appellees now moved to dismiss the appeal 
as to all of tbemseWee except the Mill cfeek 
Distilling Company . 

Metm. Willimm A. "BLwarj, John A. 
Coke and W. W. Crump, for appelleee, in 
lupport of motion. 

Ho counsel appeared for appellanta. 



The question presented by this motion 
hardly be considered an open one. But the 
subject has been so often misunderstood, that 
the court has Ibougbt it convenient to review 
tbe former decisioits, and tbe grounds on which 
tbey rest. 

By the Act of February 16, 1876, chap 
•ectlon 8, which difllers from earlier laws only 
In Increasing the amount required to give this 
court appellate Jurisdiction from a Circuit 
108ft 



Oourt of the United Slates. It Is g 

" the matter in dispute sliail exceed the sum or 

value of five thousand dollars, exclusive of 
18 8ta[. at. L. 816. 

um or Tnlue reallv in dispute between 
the parties in tbe case before this court, as 
shown by the whole record, Ls tbeiestof its ap- 
pellate Jurisdiction, -vithout regard to the col- 
lateral effect of the Judgment in another suit 
between tbe same or other parlies, Elain v. 
Mu-thail, 106 U. 8. 578 [37:3411]; Ifilton v. 
Dickinson. 108 U. B. 16S [27:688]; Tltc JeftU 
WaUanaan. Jr. Id. 805 [27: TBOl; Nea, Jrrtry 
ZineCo. y-.Trotter. Id. 564 [27:8281: Opelika 
V. Daniel. 109 D. 8. 108 [37:8731; WtOath etc. 
R Co. V. Knot, 110 U. 3. 304 138; 1551; Brad- 
itntt Co. V. Higgiiu, 112 U. 8. 227 reS: 7151; 
Brwe y. Maaehetter cfe E. R. R. 117 U. 8. 514 
[39: 000]. 

The raiue of property sued for is not always 
the matter In dispute. In replevin, for in- 
stance, if the action is brought as a means of 
trying the title to property, tbe value of the 

irty replevied is the matter in dispute; but 

- replevin is of property dislraiood for 
n^ni, lat amount for which avowry is made Is 
tlie real matter indispuie, and the limit of Juris- 
dicUon. Peyton v. Roberteon, 33 U. 8. 6 Wlieat. 

— -,5if; 

tbe object of a suit is to apply , , 
ty worth more, to the jMijment of a debt for 
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the object of a suit is to apply proper- 
L more, to the payment of a debt for 
less, than the jurisdiclional amount, it Li the 
amount of tlie debt, and not the value of (he 
property that determines the jurisdiction of this 
court. This is well illustrated by two cnscs. 
in one of which the appeal was taken by the 
creditor, and in the otjier by a mortgagee of 
the property. 

In FarmenBatik i^ AUxaitdria r. Boof, 32 
U. 8. 7 Pet. 168 [8: 646], this court dismissed 
an appeal from a decree of tbe Circuit Court 
for the District of Columbia, dismissing a biU 
to bavo land worth more than $1,000 sold for 
the payment of a debt of ie8sthan$l,000,which 
was tbe limit of jurisdiction, Chie^ Jiatixa 
Marshall saying; " The real matter m contro- 
versy is the debt claimed inthe bill; and though 
the title of the lot may be Inquired into iiici- 
dee tally, It does not constitute the object of the 

In Bom t. iVrafitt, 44 U. 8. 3 How. 771 [11: 

824], land worth more and mortgaged formore 
than $2,000 was about to be sold on execution 
for a debt of a leas sum ; and a bill bv the mort- 
gage to sta^ the sale was dismissea. He ap- 
pealed to this court, and insisted that its juris- 
diction depended on the value of tbe property 
and the amount of his interest therein, and that 
be might lose the whole t>eneQt of his mortgage 
by a forced sale on execution. But tbe apfxM 
was dismissed, Chi^ Ju»tice Taney saying. 
" The only matter in controversy between the 
parties is the amount claimed on theeiecution. 
The dispute is whether the property in que*- 
tion is liable to be charged nitli itor not. Tlw 
jurisdiction does not depend on the amount of 
any contingent loss or damage which one of 
the parties may sustain by a decision against 
faim, but upon the amount in dispute lieCween 
them; and as that amount is in this case bdow 
$2J)00 tbe appeal must be dismissed." 

When a suit is brought by two or mon 

plaintiffs, or against two or more defeodanta, 
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or to racoTer or charge property owned or held 
by different personB (which more often happens 
under the flexible and comprehensive forms of 
proceeding in equity and admiralty, than under 
the stricter rules of the common law), the ques- 
tion, what is the matter in dispute .becomes more 
difficult Qenerally speaking, however, it may 
be said that the joinder in one suit of several 
plain tilfis or defendants, who micht have sued or 
been sued in separate actions, does not enlarge 
the appellate jurisdiction; that when property or 
money is claimed by several persons suing to- 
gether, the test is whether they daim it under 
one common right, the adverse party having no 
interest in its apportionment or distribution 
among them, or claim it under separate and 
distinct rights, each of which is contested by 
the adverse party; that when two persons are 
sued, or two parcels of property are soue;ht to 
be recovered or charged, by one person m one 
suit, the testis whether the defenoant's alleged 
liability to the plaintiff, or claim to the proper- 
ty is Joint or several; and that, so far as affect- 
ed by any such johider, the right of appeal 
is mutual, because the matter m dispute be- 
tween the parties is that which is assated on 
the one side and denied on the other. 

In the leading case of Oliver v. Alexander, 81 
U. S. 6 Pet. 1& [8: 849], upon a libel in ad- 
miralty against the owners of a vessel to recover 
[81] seamen's wages, and an attachment of Uie pro- 
ceeds of the vessel in the hands of assignees, 
the libelants obtained a decree for the payment 
out of those proceeds to them respecavely of 
sums less than $1,000, but amountmg in ail to 
more than $2,000, and the as8ic:nees appealed. 
This court, at January Term, 1882, in a judg- 
ment ddivered bv Mr, Juetiee Stoir, dismiss^ 
the appeal, for the reasons that the slipping 
articles constituted a several contract with each 
seaman to all intents and purposes; that, al- 
though the libel was in form joint, the con- 
tract with each libelant, as well as the decree in 
his favor, was in truth several, and none of the 
others had any interest in that contract or could 
be aggrieved by that decree; that the matter in 
dispute between each seaman and the owners, 
or other respondents, was the sum or value of 
his own demand, without any reference to the 
demands of others; that it was very clear, 
therefore, that no seaman could appeal from 
the circuit court to this court, unless his clsim 
exceeded $2,000; "And the same rule f^plies to 
the owners or other respondents, who are not 
at liber^ to consolidate the distinct demands of 
each seaman into an aggregate, thus making 
the claims of the whole the matter in dispute; 
but they can appeal only in regard to the de- 
mand of a seaman which exceeds the sum 
required bv law for that purpose, as a distinct 
matter in dispute." 

Upon like reasons, in Rieh v. Lambert, 58 
TJ. a 12 How. 847 [18: lOlTj, where a libel by 
several owners of cargo against the ship to 
recover damages by improper stowage had been 
consolidated by oraer of the court with shnilar 
libels by other owners of cargo, and a decree 
entered awarding to the libelants respectively 
various sums, some more and some less than 
|2,000; but amounting in all to more than 
$10,000, an appeal by the owner of the ship was 
dismissed as to all tlie libelants who had recov- 
ered less than $2,000 each. Similar decisions 
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were made at October Term, 1882, in two cases 
of libels to recover damages to ship and cargo 
by collision, in one of which the appeal was 
taken by the libelants, and in the other by the 
owner of the vessel against which the suit was 
brought. Ex parte Bait dO.R B. Oo, 106 U. 
S. 5 [27:781; Tlie JVevada, Id. 154 [27:1491. 
See alBO Cflifton v. Sheldon, 64 U. S. i^ How. 
481 [16: 429J. In the intermediate case of The 
Bio Grande, 86 U. 8. 19 Wall. 178 [22: 60], in 
which materialmen joining in a libel in rem 
had severally recovered in the circuit court 
various sums, a motion, by them to dismiss 
the appeal of the owners of the vessel was not 
sustiuned, because the motion was "to dismiss 
the appeal" generally, and not as to those only 
who had recovered sums insufficient to give 
this court jurisdiction. 

The decisions in cases of salvage illustrate 
the application of the rule to different states of 
facts. From a decree on a libel for ndvage of 
a ship and cargo, or of several pan^ of goods, 
belonging to different owners, when the flvase 
demanded against the whole exceeds the iurto- 
dictional limit, but the amount char^ble on 
the property of each owner is within It, no ap- 
peal lies, either by the salvors or by the owners. 
Stratum v. Jartie, 88 U. 8. 8 Pet. 4 [8:846]; 
Spear v. Place, 62 U. 8. 11 How. 522 [18: 796]. 
The reasons for this were summed up by Ohi^f 
Justice Taney as follows: "The salvage serv- 
ice is entire; out the goods of each owner are 
liable only for tiie saTvage with which they are 
charged, and have no common liability for the 
amoimts due from the ship or other portions of 
the cargo. It is a separate and distinct contro- 
versy l^tween himself and the salvors, and not 
a common and undivided one, for which the 

groperty is jointiy liable." Shields v. Thomae, 
3 U. S. 17 How. 8, 6 [15: 94]. Because the 
salvage service is entire, and is the common 
service of all the salvors acting together, and 
the salvage awarded is for that service, and the 
matter in dispute is the amount due the salvors 
collectively, and it is of no consequence to the 
owner of the property saved how the money 
recovered is apportioned among those who have 
earned it, this court has since decided that the 
owner of the ship may appeal from a decree 
against the ship jfor salvage which exceeds the 
sum of $5,000, although the amount awarded 
to each salvor is less than that sum. The Con- 
nemara, 108 U. 8. 754 [26:822]. 

Upon like grounds^ ft washeld,in the case of 
ne Mamie, 105 U. 8. 778 [26: 9871 tiiatfroma 
decree dismissing a petition to obtain the benefit 
of the Act of Ck>ngress limiting the liability of 
ship owners, the owner of the vessel might ap- 
peal, even tf tiie value of thethinff surrendered 
was less than $5,000, when the chums against it 
were for much more than twice that sum in the 
aggregate, though for only $5,000 each; because, 
as explained in Ex parte Bait, d 0, R B. Oo. 
[supra] the matter in dispute was the owner's 
rignt to surrender the vessel,and to be discharged 
from all further liability; and if that right was 
established, he had notning to do with the di- 
vision of the fund thus created among those 
having claims against it. 

To tiie same dass may perhaps be assigned 
Bodd V. ffeartt, 84 U. 8. 17 WsOl. 854 [217887], 
where the appeal, which the court declined to 
dismiss, was by many creditors, secozed byone 
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mortgage for mora than $6,000, from a decree 
in rem, pottponingthatmortgare to claima of 
materialmen upon the Yesaer; but the report, 
both of the facta and the opinion, is so brief, 
that it is difficult to ascertain exactly upon what 
ground the court proceeded. 

In equi^, as in admiralty, when the sum 
sued for is one in which the plaintiib haTe a 
loint and common interest, and the defendant 
has nothing to do with its distribution among 
them, the whole sum sued for in the test of the 
Jurisdiction. 

The earliest case of that class is ShieldtY. 
Thamoi [ttfpraj, in which this court held that 
an appeal would lie from a decree in equity, 
ordering a defendant, who had converted toms 
own use property of an intestate, to pay to the 
plaintiffs, distributees of the estate, a sum of 
money exceedinr $3,000, and apportioning it 
among them in wares less than that sum. The 
case was distinguished from those of Oliver ▼. 
Alexander and Rieh y. Lambert, above cited, 
upon the following grounds: 

"The matterincontrover^,''said OMrfJtutiee 
Taney, "was the sum due to the representatives 
of the deceased collectively, and not the partic- 
ular sum to which each was entitled, when the 
amount due was distributed among them, ac- 
cordinr to the laws of the State. They all 
claimed under one and the same title. They 
had a conunon and undivided interest in the 
claim; and it was perfectly immaterial to the 
appellant how it was to be shared among them. 
[34] He had no controversy with either of them on 
that point; and if there was any difficulty as to 
theiproportions in which they were to share, 
the dispute was among themselves, and not 
with him. 

"It is like a contract with several to pay a 
sum of money. It may be that the money, 
when recovered, is to be divided between them 
in equal or unequal proportions. Yet, tf a con- 
troversy arises on the contract, and the sum in 
dispute upon it exceeds $8,000, an appeal would 
dearlv lie to this court, although the interest of 
each mdividual was less than that sum." 

To the same dass belongs Freeman v. Daw- 
mm, 110 U. 8. 264 [28: 141], in which the only 
matter in dispute was the l^al title to the whole 
of a fund of more than $5,000, as between a 
judgment creditor and the gnniee in a deed of 
trust; no question arose of payment to or dis- 
tribution among the Mi^utft que (riM^, and this 
court therefore took jurisdiction of an appeal 
by the trustee from a oecree in favor of the judg- 
ment creditor. 

In Market Oo. t. Bofman, 101 XT. 8. 112 
[25: 782], in which, upon the bill of a number 
of occupiers of stalls m a market, a perpetual 
injunction was granted to restrain the market 
company from selling the stalls by auction, 
the reason assigned by this court for entertain- 
ing the appeal of the company was that "The 
case is one of two hnndrea and six complain- 
ants suing jointly; the decree is a single one in 
favor of them all, and in denial of the r^bt 
claimed by the company, whidi is of far 
greater value than the sum which, by the Act 
of Conrress, is the limit below which an appeal 
is not aUowable." 

But in equity, as in admiral^, when several 
persons loin in one suit to ass ert several and 
oistinct Interests and those interests alone are in 
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dispute, the amount of the interest of eadi Is the 
linut of the appellate jurisdiction. 

In Beaver v. Bigdow, 72 XT. 8. -6 WaE 208 
[18:625], a bill in equi^ by two judgment 
creditors for less than $1,000 each, agiunst their 
debtor and a person alleged to have fraudu- 
lently obtained possession of a fund of man 
than $2,000 in value, to compel satisfaction of 
the debts out of that f und jnras dismissed, and 
the plaintiffs appealed. This court dismissed 
the appeal for lade of jurisdiction, Mr, Juetiee 
Nelson saying: "The judgment creditors who 
have joined in this bill have separate and dla- .^^, 
tinct interests, depending upon separate and ^^^^ 
distinct judgments. In no event could the 
sum in dispute of dther partv exceed the 
amount of their Judgment, whidi is less than 
$2,000. The bill bemg dismiased. each fails in 
obtaining payment of his demands. If it bad 
been susUuned, and a decree rendered in their 
favor, it would only have been for the amount 
of the judgment of each." "It is true, the 
litintion involves a common fund, which ex- 
ceeds the sum of $2,000, but neither of the 
judrment creditors has anv interest in it ex- 
ceeding the amount of his judgment Hence, 
to sustain an appeal in this dass of cases, wbero 
separate and distinct interests are in dispute, 
of an amount less than the statute requires, and 
where the Joinder of parties is permitted by the 
mere indulgence of the court, for its conven- 
ience, and to save expense, would be givinir a 
I)rivilege to the parties not common to other 
itigants, and which is forbidden by law.** 

ux that case, indeed, the whole amount of 
both debts did not exceed $2,000. But the 
opinion, as appears by the reasoning above 
quoted, and by the reference in it to Oliver v. 
Aleofander ana Rieh v. Lambert, above dted, 
was evidently framed to cover two other cases, 
argued and dedded contemporaneous! j with 
Smer v. Bigelaw, which do not appear in the 
official reports, except in this brief note: "Sim- 
ilar decree msde for the same reason in the 
case of FMd v. Big^ow, and in one branch of 
MyereY. Fenn." 5 Wall. 211 [18:500], note. The 
opinions of Mr, Juetiee Nelson in those two 
cases, remaining on file, and published in the 
edition of the lawyers' Cooperative Publishing 
Company (Bk. 18, p. 004), show the foUowinr 
f^MSts: Jn FMdY, Bigdow, thewhole amount or 
debts sued for was more, although each debt 
was less, than $2,000, and Mr, Jtutiee Ndson 
said: "No one of the three separate and distinct 
classes of creditors hdd a judgment exceeding 
$2,000. Ndther judgment creditor, therefore, 
&B entitled to an apped to this court within the 
statute, as decdded in the case dSeaverY. Bipe- 
low," In Mftere v. Fenn, the appeal was dis- 
miBsed, on the authority of Beaver y, BigeUm, 
as to creditors whose claims were severaDy less, 
but not as to those whoee claims were sevJBrally 
more, than that sum. 

^biRue$aiY,8taneM, 105 U. 8. 808 [21: ,«., 
980], where all the Umds within a particnlsr ^^' 
dismct were assessed to pay a decree against 
the levee board of the district* and the amount 
assessed to eadi owner was less than t5.000, 
and a bill filed by them jointly for an uijunc^ 
tion against the collection of the assessment was 
dismissed, it was hdd that thev could not ap- 
ped, because, as observed by tne Chief Justice. 
"Thdrobject waste relieve each separate owner 
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from the amount for which he persomdlv, or 
his property, was found to be accountable;*' 
and "Although the amount due the appellee 
from the levee district ezceedtt $5,000, hu claim 
on the several owners of property Is only for 
the sum assessed against them respectiviBl 
See also ChaffiOd ▼. Boyle, 105 Q. B. 281 ' 
944]; Adam v. Chittenden, 106 U. 8. 576 
99f 

The same rule has been applied In many re- 
cent cases where the appeal nas been taken l^ 
the party who had been ordered by the decree 
below to pay several distinct claims amounting 
together to more than $5,000. 

In ScihiUd y. Smith, 106 U. 8. 188 r27:156], 
property worth more than $5,000 having been 
taken on execution upon a Judment couessed 
by the owners in favor of one Hdler for more 
than $5,000, subsequent attadiing creditors, 
whose claims were Jointly more, but severally 
less, than that sum, filed a biU in equity against 
the debtors. Heller and the shodif , and obtained 
a decree declaring Heller's Judgment vdd as 
against the plaintiffs. An appeal by the defend- 
ants was dismissed on motion, for want of juris- 
diction, the Chief Justice saying: "It is impossi- 
ble to distinguish this case in principle from Sea- 
9$rY.Bigeiav>lBupray "If &e decree is several 
as to the creoltors, it is difficult to see why it is 
not as to their adversaries. The theory is that 
although the proceeding is in form but one suit, 
its leffal effect is the same as though separate 
suits had been begun on each of the separate 
causes of action.'*^ "Although theeffect of the 
decree is to deprive Heller in the aggremte of 
more than $5,000, it has been done at ue suit 
of several parties on several claims^ who might 
have sued separately, bat whose suits have 
been johied in one for oonvenlenoe and to save 
expense." 

in Farmers Loan d T. Ch. v. Waterman, 106 
XT. 8. 265 [27:115], the purchasers of araiboad 
subject to the debts of Intervening petitioners 
appealed from a decree ordering Inem to pay 
various sums to the petitioners remctivelv, 
amounting in all to more than $5,000, and toe 
appeal was dismissed as to those petitioners 
whose debts were severally less than that sum. 
And in EasioU v. WOaxeAlfi U. 8. 598 [29:504], 
a similar decision was made upon ant^peal by 
the trustee In a railroad mortgage from a de- 
cree in favor of several creditors claiming prior 
Hens. 

In Fourth Nat. Bank v. Btaut, 118 U. 8. 684 
[28:1152], the court dismissed the appeal of a 
Dank from a decree adjudging that it nield prop- 
erty of another corporauon In trust for the 
creditors of the latter (one of whom had filed 
the bill, and the others had intervened by leave 
of court pending the suit), and directing the 
bank to pay to the creditors severally sums of 
less than $5,000, amounting In aU to more than 
$5,000. 

In Btewjurt v. Dunham, 115 U. 8. 61 [29:829], 
upon a bill in equity in behalf of judgment 
creditors (including some who came in pending 
the suit), against their debtor and one to whom 
he had maae a conveyance of propertv allied 
to be fraudulent and void as against his cred- 
itors, by the decree below, the conveyance was 
adjudged to have been made to hinder delay 
and diCraud creditors, with theknowle^ and 
connivance of the grantee, and was canceled, 
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set aside, and declared to be null and void; and 
the defendants were ordered to pay out of the 
property to the plaintiffs respectively various 
sums, one of which was more and tiie others 
less than $6,000; and the defendants took an 
f^peal, which was dismissed as to all the cred- 
itors except the one to whom more than $5,000 
had been awarded. 

Upon the same principle, neither party can 
appeal from a decree upon a bill by a single 
plaintiff to enforce separate and distinct lialmi- 
ties against several defendants, if the sum for 
which each is' alleged or found to be liable is 
less than the lurisaictional amount For in- 
stance, it was decided in Fating Ch. v. Mulford, 
100 U. 8. 147 [25:5911, that the plaintiff could 
not appeal from the cfismiasal of a bill to assert 
a right against two defendants in two distinct 
certtficates of indebtedness, held by them sev- 
erally, for sums severally less, though together 
more, than that amount; and In Eho parte P^ 
nix Ine. Co. 117 U. 8. 867 [29:928], that four 
insurance companies could not appeal from a 
decree that each of them should pay $8,000 to 
the plaintiff. 

In the less frequent instances in which simi- 
lar questions have arisen in proceedings at com- 
mon law, the same distinctions have bSan main- 
tained. 

Where a writ of mandamue was issued to 
compel a county derk to extend upon a tax col- 
lector's books a sum sufficient to pay several 
distinct judgments held by different persons, it 
was held that the case waalika 8eaioer v. Btoe" 
low and Sehwed v. Smith, above cited, and the 
defendant's riffht of appeal was detennlned by 
the amount of each judgment BaiUey v. Favr- 
hankt, 108 U. 8. 548 [2^:820]. But where Uie 
writ commanded a collector to collect a tax of 
1 per cent upon theproperty of acounty, which 
had already been levlea for the joint boiefit of 
all the relators. It was held that the case was 
Uke BhUidM t« Thomae and ITU Oonnemara, 
above cited, and that the right of appeal de- 
pended upon the whole amount of the tax. Da- 
fieiY. CMdn. 112 0. a 86 [28:627]. 

In ejectment against two aefendimts for two 
parcels of land, il each defendant claims onlv 
one parcel, the value of each parcel is the limit 
of appellate jurisdiction. Turner y. Wiee, 110 
U. 6. 898 P8:189]; Lyndh y. Bailey, 110 U. 8. 
400 [28:190]. But if both defendants Jointly 
claim bothparcels, tiie value of both Is tne test 
FHend v. Wiee, 111 U. 8. 797 [28:6(»]. 

In Sendereon v. Wadnoorth, 115 U. 8. 264, 
276 [29:877, 879], where, in an action against 
heirs upon a debt of tiielr ancestor, separate 
judgments were rendered against them for their 
proportionate shares. It was held that no one 
who had been thus charged with less than $5,000 
could appeal; and Jfr./us^^ Woods, in deliv- 
ering judgment, referred to manv of the cases 
above cited, and dedeored ft to be well settled 
that "Where a judgment or decree against a de- 
fendant, who plea£ no counterclaim or set-off, 
and asks no afltrmative relief, is brought bv him 
to this court by writ of error or appeal, the 
amount in dispute on which the jurisdiction 
depends Is the amount of the judgment or de- 
cree which Is souffht to be reversed :'' and that 
"Neither codefencumts nor coplaintiffs canunite 
their separate and distinct Interests for the pur- 
pose of making up the amount necessary to 
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give thts cotut Jtuiidlctlon npoD writ of enor 

liie true line of diatloctloD, as applied to 
CMC* like Quit now before lu, la shuplj broa^t 
oiit by the recent deciiions of Bttaati v. Dun- 
Aam Xiupra}. ud BOa t. Ounter, ISI U. S. 
183 Umte 884], in each of which a preferred 
cre'litor tor more than $5,000 wbb on one side, 
and geoeral credllorB tor Igsb than $3,000 each 
were on the other. la Staeart v. Ihinliam, Ihe 
■uit being brought hj the eeneml credJtora 
against the debtor and the preferred creditor to 
whom the debtor bad made Ihe conveyance al- 
leged to be fmudulent, and the latter seeking 
DO afflnnatlTe relief, the matter In dispute as 
between the defeodanls and each of the plaint- 
IfTa wat the amount of the claim of that plaint- 
iff; bnt in Atea v. Ounttr, the »alt being 
brought by tbe preferred creditor against the 
trustee Id the deed of aadgnment bv which he 
woB preferred, and the general credllurs being 
summoned In as defendants, and themselves 
asking no afflrmatJTe relief, the matter in dis- 
pute wae the value of the debt preferred and 
the property asilgned to secure the preference. 

Tbe case at barlR exactly like 5(«u(irt T. Dun- 
ftom. The suit ia by the general creditors, only 
oneof wI»MedeblsamouDtsto|S,000; thetrus- 



live relief; and the decree seta aside the fraud- 
ulent conveyance so far ooly aa it affects the 
plaintiffs* rights. The sole matter In dispute, 
therefore, is between the defendants and each 
plaintiff aa to the amount which -the latter sball 
recover; and the motion to dlBmlsg the appeal 
of the dcfeodanta as to all the plaintiffs exci ' 
the one whose debt exceeds $5,000 must 
granted. 

This result, aa we have seen, bluaoootdance 
with a long aeries of dedsions of tbla court, ex- 
tending over more than half a centnir. Dur- 
ing that period CoDgreee has often legulaled on 
the subject of our appellate Juriadlc^on, witb- 
out changing the pbrnseolofr which liad re- 
ceived Judicial ctmetniccion. Tbecourishould 
not now unsettle a rule so long establialied and 
recognized. 

Jietiiri ffranltd. 

True oopy. Test: 

Jamee H. iloKtaoBf, Clerk. Sup. Oontt. IT. S. 
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National bank* — ttatt taxation^ »hi 
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mtnt to Itgaliu and e<n^fi^n, valia. 



N BRBORto the Circuit Court of the United 
- States for the Northern District of Kew 
York. Reported below, 23 Blatchf. 802. Af- 
firmad. 

The hlstoiy and facte of the cmb appear la 
the opinion of the court 

Comphre the case of Stanleys. BoardcfStt' 
pereitori, ante, 1000. 

Mr. BCM.tth«w Hkle, for plaintiff In error. 

Mettrt. Wheeler H. PecUiam and SI- 

on W. Roaeiid»l«, for dofendant In errw. 

Mr. .Tiisftoi field delivered the opinion of [iss) 
the court: 

This la an action to recover the amount of 
certain taxes alleged to have been illegally col- 
lected from Ihe plaintiff and others on sundry 
shares of stock held by them In the National 
Albany Eicbange Bank, in the City of Albany, 
New York, amTpaid Into the treasutr of the 
County. The etockboldere other than (be 

Elalntlff assigned to him their respective claims 
efore ita commencement. Their demands 
were originally embraced in an action brought 
by one Bdnara N. Stanley against the Board 
of Supervisors, be being at the time assignee of 
their claims. In that action Judgment was re- 
covered by bim. The case neing brought to 
this court, the Judgment was revereed, aod the 
cause remanded with leave to the court be- 
low, in Its discretloD. to hear evidence upon the 
point whether the shares were habitually and 
Intentionally assessed higher In proportion to 
their actual value than other moneyed capital 
generally, and. If necessary, to allow an amend- 
ment of the plwdings that the point might be 
properiy presented. Suptreiwri v. Stanley. 105 
U. S. 800 [a6: 1044]. When the case was re- 
manded, on application to the court below, aU 
the counts of the complaint, except Ihe fourth, 
were amended. Subsequently, however, Stan- 
ley discontlDued the action as to the claim for 
the taxes asseased stkd collected for the yean 
18TS, 1877 and 1878. Tbe pbdntlfl then took 
an anignment of the daim f or tboae lues from 
Staidey and commenced tbe present actiwi. 
He contends that tbe sMessment for those yesn 
upon the shares of tbe stock of tbe bank was 
illegal on these grounds: 

1. Because it was not made within the period 
required by law, wbidi waa before the first of 
September of each year, but after that date. 

3. Because It waa not accompanied by tbe 
oath of the assessors, that It had been made at 
the full and true value of the shares, subject 
only to certain specified deductions allowed by 
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isdividaal dtiseni of the State was to its actual 
vahie. 

The defendant answered these grounds by a 
ffeneral denial, and by setting up an Act of the 
L^rfshiture of New York, paiBsed April 80, 
IBSi, k^palizing and conflnningthe aasessment. 
The issues were tried by the court without 
riSTl ^^ intervention of a Jury, by consent of par- 
L^^'^ ties. The court found the facts as admitted 
by the pleadines and by stipulation of the par- 
ties, from which it appeared^ among other 
things, that no entry of any assessment of the 
shares of the stockholders of the bank was 
made upon the assessment roll of 1876, 1877, 
and 1878, untQ after the flrrt da^r of Septem* 
her of those years, and after the tme provided 
by law for revising and correcting the assess- 
ment; thsf the oath of the assessors, annexed 
to the assessment of each year, was defective in 
its avenit'^nt respecting the estimated value of 
the real vstate assessed, but was correct in its 
averment of the estimated vahie of the per- 
sonal property; Uiat there were several banks, 
state and national, located in the Citv of Al- 
bauT, and that the actual value of their shares 
during those years, with one exception, was 
above par, varying in that respect from 10 to 
over 100 per cent, and yet the value of all of 
them was assessed at par; that the actual value 
of shares in the National Albany Exchange 
Bank was from 25 to 80 per cent above par; 
that the assessment of the shares of some of the 
other banks was higher and of some of them 
k)wer than this figure; and that the assessment 
- . at par was not made by the assessors with the 
[ l^c* J intent of discriminating against the holders of 
national bank shares, or in favor of the holders 
of state bank shares, or other moneyed capital. 
As a conclusion of law, the court found that 
the assessments were illegal because not made 
in conformity with the laws of the State, but 
that they were legalized and confirmed by the 
Act of its Legislature of April 80, 1888, and 
that they were not in violation of any law of 
the United States. 22 Blatchf. 802. Judg- 
ment was accordingly rendered for the defend- 
ant, and the plaintiff has brought the case here 
for review. 

It may be conceded that the assessment of the 
shares of the National Albany Exchange Bank 
was in some instances hij^er in proportion to 
their actual value than the assessment of some 
other moneyed capital in the hands of indi- 
vidual citizens was to its actual value: but, as 
seen from the findings, such discrimination 
was not designed by the asses^rs. It is so 
stipulated by the parties. Whatever discrim- 
ination in such instances ma^ have existed 
arose from the difficulty of devising any other 
mode than the one adopts, which would work 
out greater equality anu uniformity in the valua- 
tion of different lands of moneyed capital. 
There was no proof as to the assessment of any 
moneyed capital, except shares of other banks, 
state or national. The value of shares in some 
of these banks was higher, in some lower, than 
lASI ^^^ ^' ^^® shares of the National Albany Ex- 
*^^^J change Bank. The method adopted of assess- 
ing ul shares at par was generally satisfactory 
to the owners of the national bank stock in the 
City of Albany, with the exception of a few 
stockholders in the National Albany Exchange 
Bank. Considering the nature of the proper- 
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ty, and the frequent fluctuations in value to 
which it is subject, the method applied to all 
banks, state and national, came, as we satd in 
the recent case of Stanley against the same de* 
fendants, as nearly as practicable to securing 
between them equality and uniformity of taxa- 
tion. All the banks, state and national, being 
thus placed, as respects taxation, upon the 
same footing, the method could not be consid- 
ered as adopted in hostility to any of them. If 
it sometimes led to undernduation of the shares 
of national banks, the holders could not com- 
phdn. If it sometimes led to overvaluation of 
the shares, the aggrieved party could obtain 
relief by pursuing the course pointed out by 
the statute for its correction, unless, as asserted, 
this course was not, in the years mentioned, 
available to the plaintiff and the stockholders 
whose interests were assigned to him, beoause 
their names were not placed on the assessment 
roll until the time provided by law for reviainff 
and correcting the assessment had passed. U 
that oourse was thus cut off, they could have 
resorted to a court of equity to enjoin the col- 
lection of the illegal excess upon payment oc 
tender of the amount due upon what they ad- 
mitted to be a Just valuation. We have con- 
sidered this subject so fully in the recent case 
of Stanley against these same defendants, to 
which we refer, that it is unnecessary to pursue 
it further. 

The irregularities in the assessment for the 
years 1876, 1877 and 1878, in that no entry of 
any assessment of the shares of the plaintiff 
and of the stockholders whose claims were as- 
signed to him was made on the assessment roll 
of those years until after the first of September, 
and after the time for revising and correcting 
the assessment had passed, ancTin the defect c3 
the oath annexed, in its averment as to the esti- 
mate of the value of real estate, were, in our 
Judgment, cured by the validating Act ol 
Apnl 80, 1888. The power of taxation vested 
in the Legislature is, with some exceptions, 
limited only by constitutional provisions de- 
signed to secure equality and uniformity in the 
assessment. The mode in which the property 
shall be appraised, bj whom its appraisement 
shall be made, the time within which it shall 
be done, what certificate of their action shall 
be furnished, and when parties shall be heard 
for the correctir > of errors, are matters resting 
in its discretion.* Where directions upon the 
subject might originally have been dispensed 
with,or executed at another time, irregularities 
arising from neglect to follow them may be 
rememed by the Legislature, unless its action 
in Uiis respect is restrained by constitutional 
provisions prohibiting retrospective legislation 
It is only necessary, therefore, in any case to 
consider whether the assessment could have 
been ordered originally without requiring the 
proceedings, tiie omission or defective per- 
formance of which is complained of, or with- 
out requiring tbem within the time designated. 
If they were not essentiaJ \o any valid assess- 
ment, and therefore might have been omitted 
or performed at another time, their omission 
or defective performance may bo cured b^ the 
same authonty which directed them; provided, 
always, that intervening ri^jhts are not im- 
paired. Such is the conclusion of numerous 
adjudications by the state courts upon the ef- 
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feet of curative Acts, and of this court in Mat- 
Ungly v.Diit. of Columbia, 97 U. S. 687, 690 [24: 
1098. 1100]; Bart v. Henderson, 17 Mich. 218; 
MuiHman v. Logansport, 29 Ind. 588; 6?nm v. 
WeiMcnborff School Dtst. 57 Pa. 488. The com- 

C let ion of the assessment roll in the case at bar 
eforc the first of September in the years men- 
tioned, and the form of the oath annexed.were 
not so vital to tbe assessment itself as neces- 
siirily to render the defect arising from a later 
return or a deficient oath incurable. The com- 
pletion of the assessment roll by that date was 
deemed essential by the court below, because 
the law required the assessors forthwith to 
cause notices to be published in three of the 
public newspapers of the dty for twenty days, 
specifving a dav at their expiration when they 
would meet and remain in session five days for 
the puri)ose of reviewing their assessments on 
the application of any one aggrieved. The re- 
quirement was designed to afford taxpayers 
whose names were on the roll an opportunity 
for the examination and correction of the as- 
sessment of their property. The assessment 
could not stand if they were deprived of that 
opportunity. But it is not perceived why it 
might not be legalized and confirmed by the 
Legislature giving to them such opportunity 
after the time onginally designated had ex- 
pired. No Just right of the taxpayer would 
thereby be dfefeateo. 

The assessment of the shares of tbe bank for 
the years 1876, 1877 and 1878 was held invalid 
for the reason stated, under the laws of the 
State, al^ough from what we have said it 
would not M open to objection as bdng in 
conflict with the Act of Congress. It is only 
in view of its invalidity for want of conformity 
to the laws of the State that tbe validating Act 
becomes of importance. That Act declares 
that the assessments contained in the assess- 
ment rolls o^ the wards of the city for the. 
above years are "In all things legalized and 
confirmed, subject to the rights of the share- 
holders or their personal representatives, in 
national or state banks which were located in 
said dty. during those years, and the assess- 
ments against whom by reason of their owner- 
ship of such shares were collected by process 
of law. to claim a deduction from or cancella- 
tion of such assessments." It reqidred the as- 
sessors, within ten days after the pass^ of the 
Act, to publish in the official papers of the dty 
daily for three weeks. Sundavs and holidavs 
excepted, a notice to the stockholders that the 
assessors would be in attendance at their office 
in Albany, for three weeks subsequent to the 
last day of publication of the notice, and hear 
applications for the deduction from the assess- 
ments of any amoimt which such stockholders 
or their personal representatives would have 
been entitled (o deduct under the law as it ex- 
isted in the year when the assessment was 
placed on the roll, had such application then 
been made. And the Act provided that sudi 
shareholders, or any one representing them, 
might appear before the assessors and apply 
for a r^uction or cancellation of the assess- 
ment upon any ground which would have been 
a legal one when the assessment was placed on 
the roll, and the assessors were emiK>wered 
to grant such reduction or cancellation as the 
shareholders would have been legally entitled 



to at that time. The Act also made provialoD 
for the collection and payment to the partiet 
of the amount found to tie due them with in- 
terest 

It is difficult to see on what plausible ground 
the validity of this Act can be questioned, un- 
less the power of the Legislature to cure by 
l«^islative Act any irregularities of tbe assess- 
ment be denied. Every right of the shareholder 
who had paid taxes on the assessment, and it 
does not appear tliat there were any otbefs^ 
was securea. He could present any claim be 
might have for a reduction or canoellatioQ of 
the assessment, and be heard respecting it He 
occupied the same position he would have held, 
if the assessment of his shares had been placed 
on the assessment roll within the time required 
—that is, before the first of September-— «Dd 
the oath annexed had been without any fault 
or omission in its averments. The plaintiff and 
the other shareholders were bound, as owners 
of property, to bear thdr Just proportion of 
the puolic burdens; and if, in ascertaining 
what that proportion should be, some steps in 
the proceeding were omitted whidi invalidated 
the assessment, U would seem but fust that the 
defect should be cured, if practicable, and the 
shareholders not be allowea to escape taxatkin 
and thus entail the burden they snould bear 
upon other taxpayers of the community. 

After the valiaatlng Act was passed, the 
plaintiff applied to the assessors for the cancel- 
lation of the assessment for the years 1876, 1877 
and 1878, or a reduction from the amount as- 
sessed. The assessors refused to cancel the as- 
sessments, but they allowed a reduction froBi 
them to the amount of $8,071.66 wbidi waa 
paid to him. 

It foUaum from the vimn expr ei9 ed thai ths 
judlomnt (f lk$ OirmU Oouri mttttbe af l rmtd; 
and iti$$o ordered. 

Tniaoopy. Test: 

James H. If oKannej* Clerk, Suk OoaiU H. flw 



ERWm DAVIS, IV. la Brr.^ n»«l 

ALGBRNON 8. PATRICK. 

(Beefl^a Beporter'S ed. iaB-15U 

Con;hwiU> eeeure ad9anu$ made and tohemai9 
to mining company— eonitrueOon e f p mwm 
ieovred, not a pariner and not JMbUfar dAtU 
ineurred in operaUna the mine-^manager^ 
ageney — erroneoue imtruetian — pracOm^ 
Wl (ff ooDoepUene dekay^'-etipuUaion. 

1. In an aotlon to recover oompensation fOrtraas> 
portlnff ore from a oertain sOver mine In Utah, it Is 
h^Tthat an agreement be t w e en the deOeu daul 
and the mining company, to aeoiife tbe former for 
advances made and to be made, wfaerebT a mansfcr 
was appointed to operate and control the mine, to 
pay over to the defendant the proflti thereof and to 
deliver to him a certain quanuty of ore which kt 
had purchased, the defendant having the power to 
remove said manager and appoint a new one in his 
stead, did not make him a partner with tbe cook 
pany, or with the manager, or make the manager 
his agent in managing the mine, so as to make hta 
responsible for any contract entered Into by the 
manager; and that certain instructions whloa left 
the inry to determine the legal effect of the oao> 
tract and apower of attorney to the manager from 
the company, and which aasumed that the defend- 
ant may have owned the ore transported, the ert* 

1M U. !i 
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liie hlatoTT mud facU at the cua q>pflH In 
the ophiloii of the court. 

JTmh. J. K. Woolworth. f OMph H. 
Ohoat*, Anrr ^ £m( and >/i if. TkKTilM, 
lor plaintiff In enor. 

jf«wr*. Jolm L. Wflbatw, JohsI'.DU- 
loD, A. J. Puppltton md Oto. W. Doant. for 



To make J. N. H. Fktrick the agent or ter- 
nat of the Flageiaff Oompanr, (be ooarptaj 
muM bftve DWie than the mere right of aslec- 
tion. It muat haTe bad the rl^t of cootrol 
over J. N. H. Fatrlok, which It did not han 
nnder the cootract, haTlnf bf that tnttroment 
a xpr ewly roirendeied It 

Bometbliig more than the mere rl^t of aelec- 
tton on tbe part of the pdndpal la ewentlal (o 
that relation. 

BohmBt. laM, 6 CaL MQ. 

The IlabUi^ of a principal li baaed upon tbe 
power to oonttol the agent or anraat, or to dla- 
eharze bfan for mlMOodact. 

<m>R R (h. T. J)<mU, S8 Ind. SCO; Mag. 
miUMT. MoKortfN. 7. S9N. T. 168; Bam 
Y. Manor <tf if. r:70H.T.4ea. 

Tbe rule of nv^ndw/ fUfWfMr la haaed apon 
the light which the empk^er baa to select hla 
aerraiila. to diacbaige tbem If not competent or 
iUlIfal or w«D behaTed, and to direct or con- 
tnl them wUle In hla emploj. 

MniBmitian t. Maver efN. 7. «2 N. T. 188. 

The apidlcatlon u the rule referred to in tbla 
caaedepimda upon the question whether " 

' " * direct and control uis , 

it which li now to be d» 



t^t.MatmrcfN. r.70H.Y.«8. 

Dv the contract J. N. H. Patrick did not 
ncave hla appolDtmeot from tbe oompao; 
alone. It !■ apparent that hii appointment waa 
dictated bf DaTla, and for Ida primary benefit, 
and both unite In Iho contract a* partlea to It If, 
howeTOT, J. N. H. Patrick bad bean wpolnled 
\sj llM nagitafl Oompanf onlr, atUl tut fact 
would not make him US agent ratiMCompanj. 

BuOritit T. Oit§ «f Low»U, 1 Allen; 173; 
WiOtottf. BnanmeeU, 1 Allan, 101; Barnqiv. 
Ot^<^lMa,» Haau S70; WhteiTT.Ctn- 
eAmoA, IS Ohio Bt Ifi; Mtkumtian ▼. Motor 
^if. r.68N. T. 184. 

Even If it bad been provided that the Flu- 
itaff Company ahould pa; theMlarr of Patrick, 
itwouldnotmakehlmlbeageotoftbeoompanT. 

B<ifi>rd T. Am Be^erd, 1« Gray, aft; 
FM*r V. BoHm, 104 Haaa. S7; Botm* y. Bit- 
lrM(>fa>tvmMa,«in.a64e(S8: Ul). 

Mr. JtutiM BUtehford dellvend tbeopbi- 
hn of the court: 

inc. 8. 



Thle la an action at law bronght in » ooun nasi 

of the State of Nebraaka, on the Mth of No- ' ' 
vanber, 1860, u>d remored, on the petition of 
the defendant. Into the Circuit Court of tbe 
Unltad BuicB for tbe District of Nebraaka, by 



be petition by which tbeauitwaacanmenced. 

Jnder the flnt om^ tbe plaintiff claima to r» 

r Ifi.VnM, with Interest from September 



tbe frat cause of action. The aecond cause of a» 
tion alleged in tbe petition ia tliat, on or about 
tbe ISth of NoTember, 1878, t' 



mpioyedbytbedel 
ram the Flagataff 



tbe fotnacei at Sandy, in that Territory, for a 
certain hire and reward then Bfcreed nprni there- 
for between the parties; that tha plaintiff con- 
tinued in that employment nntH on or about 
tbe iMtb of November, 187^ at which date the 
account of terrloet was settled and stated from 
the hooka of the defvidant, and there was then 
found to be due to the plaintiff $S9,SS0M; aod 
judgment is prayed for that sum, with inureU 
from November SO, 1876. Tbe answer of tbe 
detcudaiit to the second cause of action is a 
Mneml denial. At tbe trial before a Jury, 
Siere was a verdict for the plaintiff, on tbe 30tb 
of June, 1888, for 950,016. i3, and a Judgment 
accordingly, loreview which tlta defendant bat 
brou(^t a writ of error. 

The plahitiff moves to strike like bill of ax- 
oeptlona from the rectwd, for tlw reason that it 
was not allowed and signed in proper time, 
Cn the d^y the Judgment was entered, June SS, 
1888, a written stipulation between tbe partiee 
was filed, providing that tbe defendant should 
have forty ^ayt to prepare and present to tbe 
court his bill of exceptions, and that tlie plaint 
iff should have twen^ days thereafter to ex- 
amine the same and make any susgWionB of 
omlssioD, addition ot correction t&etc On 
the ISth of August, 1888, tbe writ of error waa 
allowed and filed, a ttpmeddo* 1xn>d, duly aa- 
proved, was filed, and a dtation was duly » 
sued, the writ of enor bdng retumalde at Oo- 
lober Term, 1888. On the litb of September, 
1888, tlie following written sUpulaUoa, entitled 
in the cauacL waa made between tbe paitie*. 
"The Mil of eioepUons in this case having 
been partiallr setueJ by His Honor, Judgi 
Dundy, and be desiring to be absent from the 
district tor a month or more, and bdngnnable 
to settle tlte remainder of tlie bill before leav- 
ing. It la hereby atipulated that tbe ssna nuy 
be settled and signed at any time before No- 
vember 1, 188S, and that the record may ha 
filed in the supreme court t^ the first of De- 
cember, 1888, with the same affect as if filed 
at the beginning of the October Term." The 
term of the court at wfaloh tbe trial waa had 
and the judgment rendered adjourned tint dU 
on tbe ahh of October, 1888. The succeedhig 
term of the court began on tbe 19tb of Novem- 
ber, 1888. The bill of exceptions waa allowed 
and steied by tbe Judge on tbe SA of Deoen^ 
ber.l^, and waa filed on thesame day. Ths 
record was filed in Uiia court « the Wltb at 
December, 1888. 

Theptrinttakrala thal,aathaUUof eioep- 
IMI 
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tlons was dgned tfler the beginiihig of the term 
of this court at which the wrU of error was made 
returnable, and daring a term of the circuit 
court succeeding that at which the case was 
tried, it cannot be considered. But we are of 
opinion that this objection cannot ayail. The 
stipulation of September 14, 1888, shows on 
its face that the matter of the settlement of the 
bill of exceptions had been submitted to the 
Judge, and that the delay was agreed to for the 
conyeniencd of the Judge. The purport of the 
stipulation is that the mil had, with the knowl- 
edge of the plaintiff, been tendered to the Judge 
for signature. This being so, the consent of 
the parties that the Judge might delay the set- 
tlement and signature dia not naye the effect to 
cause any more delay than would have occurred 
if the Judge had delayed the matter with- 
out such consent The defendant was not to 
blame for the delay beyond the time named in 
the stipulation. He appears to have done all 
he could to procure the settlement of and sig- 
nature to the bill, and he cannot be prejudice 
by the delay of the Judge. The bill of excep- 
tions shows on its face that the several excep- 
tions taken by the -defendant were taken and 
allowed at the trial and before the verdict. 
The cases cited by the plaintiff— TFo^^em v. U. 
8. 22 U. 8. 9 Wheat. 651 [6:182]; Bx parts 
Bradiireet v. noma$, 29 U. 8. 4 Pet. 102 [7:796] ; 
Sfteppard v. Wilson, 47 U.S. 6 How.260. 2TO [12: 
480, 486]; MiM&TY.Bhiers, 91 U.S. 249 [28:819]; 
and CougMin v. Disi. cf CMumtna, 106 U. S. 7 
[27:741--donotcontain anything in conflict with 
this ruling. It is supported by U, 8, v. Breit- 
ling, 61 U. 8. 20 How. 252 [15:900]. The 
motion to strike out the bill of exceptions is 
therefore denied. 

The claim of the plaintiff is that he was 
employed, not by the defendant personally, but 
by the platotiff's brother, M. T. JPatrick. The 
defendant, not disputing the rendering of the 
services or their value, denies that they were 
rendered for him, and denies that M. T. Pat- 
rick was his agent. He contends that the serv- 
ices were rendered to the Flagstaff Silver Min- 
ing Company of Utah, Limited, an English 
corporation; that M.T. Patrick was the agent of 
that company; and that, as such, he employed 
the plaintiff. The question of this agency was 
the principal question in dispute at the trial. 

The Flagstaff mine was owned in 1870 by 
certain parties in Utah Territory, who sold it, 
through the defendant, to the flagstaff Silver 
Mining Company. That company continued 
to own and operate the mine until December, 
1878, when J. N. H. Patrick, another brother 
of the plaintiff, went from New York to Lon- 
don, the defendant being then in London. On 
the day that J. N. H. Patrick arrived in Lon- 
don the company received a telegram from one 
Maxwell, superintendent of its mine in Utah, 
stating that the mine was attached for debt. 
It applied to the defendant for a loan of money, 
whereupon the following written agreement 
was made between the company and the de- 
fendant, on the 16th of December, 18*78: 

^'This agreement, made this 16tL day of 
December, one thousand eiglit hundred and 
tseventy-three, between the Flagstaff Silver 
Mining Company of Utah, Limited, of the one 
part, and lowin Davis, now of the City of 
liOndon« <of the oth^ nart. 
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"Whereas, the said Erwin Davis, on the 12th 
of June, one thousand eight hundred and seven- 
tv-three, advanced the sud company the sum oi 
nye thousand pounds, at the rate of 6 per cent 
per annum interest: 

"And whereas, the said sum of fife thousand 
pounds is now due and owing to said Erwia 
Davis, with the interest thereon: 

"And whereas, it is necessary that the said 
company should have a further advance of mon- 
ey for tne purpose of continuing the develop- 
ment of their mine, and for canying on tiicar 
business: 

"And whereas, the said Brwin Davis doth 
hereby agree to advance to said company at 
such time or times as may bo necessary for the 
purpose aforesaid, not to exceed inamount the 
sum of ten thousand pounds, in addition to the 
said sum of five thousand pounds already ad- 
vanced: 

"And whereas, the said company has, at dif- 
ferent times and dates, sold to the said Erwin 
Davis five thousand one hundred and ninety- 
five tons of ore, which said ore the said oom- 
pany agreed to deliver to the said Erwin Davis 
at the ore house of said company, free of cost: 

"And whereas, they have so delivered two [1451 
hundred tons of said ore, leaving a balance of 
four thousand nine hundred and ninety-five 
tons vet undelivered, the cost of said ore hav- 
ing all been paid to said company by said Erwin 
Davis: 

"Now, therefore, it Is agreed between the 
parties hereto, in consideration of the said sum 
of money now due and owing to said Brwin ' 
Davis hy the said company, and the farther 
advances to be made by the said Erwin Davis, 
as herein agreed, and in further consideration of 
the premies heretofore stated, J. N. H. Pa^ 
rick, of Salt Lake, is appointed manager of all 
the property of said company in Utah, and the 
said J. N. H. Patrick, as said manager, bj 
himself or his agents, is to have the exclusive, 
sole, and irrevocable (except as hereinaftflr 
mentioned)management of .all the said com- 
pany's properties in Utah, and of all the busi- 
ness in Utah of the said company In mining 
and smelting silver and other ores, and any ana 
all other lawful business, and, as such manager 
aforraaid of the business and properties afore- 
said, he is hereby authorized and emi)owered 
to do, execute, an^ perform any and all acts, 
deeds, matters, o« things whatsoever, which 
ought to be done, executra, and performed, or 
which, in the opinion of the said J. N. H. Fat- 
rick, ought to be done, executed or performed, 
in or about the concerns, engagements, or busi- 
ness of the said company, of every nature and 
kind whatsoever, as fully and effectually as it 
could* do if the said company were actuaDy 
present, hereby ratifyingand confirming what- 
soever the said, J. N. H. Patrick may do in and 
about the company's concerns and business; 
and it is hereby further agreed that the said J. 
N. H. Patrick, or his agents, in furtherance of 
the purposes aforesaid, Is to enter into the pos- 
session of all the said company's oropertles io 
Utah necessary for conducting the ousineas and 
management thereof as aforesaid, until such 
time as, out of the profits of the workings of the 
properties aforeeaia, he, the said J. N. H. Pst- 
rick, has repaid to Erwin Davis the said sum of 
five thousand poimds^ with the mterest thereoc, 
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fnd also has repaid to him all and everv suns 
of money be may have advanced to the said 
company under this agreement, together with 
faiterest thereon at the rate of six pounds per 

[ 146] centum per annum, and also until he has mined 
and delivered to Erwin Davis all the ores sold 
him by said company, as per agreement herein 
stated, and also until he haa smelted the ore so 
mined and delivered to him, in the said com- 
pany's furnaces, according to the terms and 
agreement dated the 13th day of September last, 
made 'between the said company and Erwin 
Davis; and when he, the said J. N. H. Patrick, 
has so paid to him all the monevs so advanced 
said company and interest as aforesaid, mined 
and delivered tibe ores so sold and contracted, 
and smelted said ores, and done and performed 
all the agreements herein contained, then the 
said J. K. H. Patrick may resign the manage- 
ment aforesaid, and shall, upon being called 
upon so to do, deliver to said company all of 
said properties in as good condition as possible 
after the necessary workings, mining, and 
smelting, as herein agreed to m done uid per- 
formed. And it is hereby further agreed that 
the said mine is to be worked and mined by the 
said J. N. H. Patrick in a proper and minerlike 
manner, and that the said buMness of said com- 
pany is to be managed with economy and for the 
best interests of t^ parties hereto; that a state- 
ment of all the business transactions, with ac- 
counts of the same, showing all moneys received 
and the source ^m whence so received, and 
all moneys paid out, with the proper vouchers 
therefor, is to be made monthly to said com- 
pany, at their office Ht the City of London, by 
the said J. N. H. Patrick. And it is herebv 
further agreed that nothing herein contained 
shall be construed to defeat or impair any legal 
rights the said Erwin Davis may have for Uie 
moneys now due said Erwin Davis, or so to be 
advanced by said Erwin Davis, or for the deliv- 
eiT of the ores so sold said Erwin Davis. And 
it IS hereby further agreed, between the parties 
hereto, that If, at any time, the said Erwin 
Davis becomes dissansfled with the manage- 
ment of the business and the property in UtSli, 
he may suspend and remove the manager and 
appoint another manager in his place, with any 
or all riffhts, powers, or authority delegated 
under this agroement; and, should the said 
Erwin Davis proceed to act upon the powers 
contained in tne last preceding clause, he will 
consult with the boara of directors of the said 
company, as to the new manager from time to 

ri471 ^^^ to be appointed. 

L J "In witness whereof the said parties hereto 
have set their hands the day and year first above 
% written. 

**J. R OOLB, 
*'8eor€tarp, for and on behalf of the Fiagttaf 
Silver Mining Chmpany t(f Utah, Limited, 

"Erwin Davis. 
''Witness to the foregoing signatures— 
"R Johnson.^' 
At the same time, and as a part of the same 
arrangement, the company, on the 16th of De- 
cember, 1878, executea to J. N. H. Patrick the 
following power of attorney: 

"Kruno all men bv theee preeente, That we 
The Flagstaff Silver Mining Company, do here- 
by constitute and appoint John Nelson Hays 
ntrick, of Bait Lake City, Utah, in the United 
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States of America, thdr true and lawful atto^ 
ney, to take possession of and carry on and 
manage the workinies of the mine or mines be- 
longing to the said company, and for that pur- 
pose to appoint officers, clerks, workmen and 
others, and to remove them and appdnt others 
in thev place, and to pay and allow to the per- 
sons to be so employed such saUnies, wages or 
other remuneratu>n as he shall think fit; also, 
to ask, demand, sue for, recover and receive 
of and from all persons and bodies politic or 
corporate, to pay, transfer and deliver the uame, 
respectively, all sums of money, stocks, funds, 
interest, dividends, debts, dues, ejects and 
things now owing or payable to the said com- 
pany, or which shall at any timb or times here- 
after be owing or belong to the said company, 
l^ virtue of any security or upon any bdance 
of accounts or otherwise howsoever, or of any 
part thereof, respectively; to give, sisn and ex- 
ecute receipts, releases, and other discharges 
for the same, respectively; and on nonpayment, 
nontransfer or nondelivery thereof, or of any 
part thereof, respectively; to commence, carry 
on and prosecute any action, suit or other pro- 
ceeding whatsoever for recovering and com- 
pelling the payment, transfer or deuvery there- 
of, respectively, also, to settle, adjust, com- i-.^q-i 
pound, submit to arbitration and compromise L^^^i 
all actions, suits, accounts, reckonings, claims, 
and demands whatsoever which now are or 
hereafter shall or may be pending between the 
said company and any person or persons whom- 
soever, in such manner and in all respects as 
the said John Kelson Hays Patrick shall think 
fit; also, to sell and convert into money any 
goods, eflPects or things which now belong or 
at any time or times hereafter shall belong to 
said company; and also to enter into, make, 
sign, seal, execute and deliver, acknowledge 
and perform any contract, agreement, writing 
or thmg that may, in the opinion of him, the 
said John Nelson Hays Patrick, be neceesary 
or proper to be entered into, made or signcdf. 
sealed, executed, delivered, acknowledgod or 
performed for eiiectuatlng the purposes afore- 
said, or any of them; and, for all or any of the 
purposes of these presents, to use the name of 
the said company, and generally to do, execute 
and perform any other act. deed, matter or 
Uiing whatsoever which ought to be done, ex- 
ecuted or performed, or which, in the opinion 
of the said John Nelson Hays Patrick, ought 
to be done, executed or performed, in or about 
the concerns, engagements and business of the 
said company, of every nature and kind what- 
soever, as fully and effectually as it could do if 
the said company were actually present; and 
the said company do hereby agree to ratify and 
confirm all and whatsoever tne said John Nel- 
son Hays Patrick shall lawfully do or cause to 
be done in or about the premises, by virtue of 
these presents. 

" In witness whereof the said company have 
hereunto affixed their official seal this sixteenth 
day of December, one thousand eight hundred 
and seventy-three. 

"Russell GoL«. f -^^^^«*^- 
''J. R. GoLB, Seeretarjf. 
" Witness: 

"E. JoHirsoK, 
SdeCPi. WineheHer 81., London.'^ 
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J. K. H. Patrick testifies that, in oonsequenoe 
of the arrangement made between the com- 
pany aod the defendant, though prior to the 
... M^. actual execution of the papers of the 16th of 
[1**1 December, 1878, he, J. W. H. Patrick, tele- 
graphed from London to M. T. Patrick, in the 
United States, instructions to take charge of 
the mine, directing him to stave off all debts 
he could, and sa^g that money would be 
forwarded to him to keep the mine running, 
and that full instructions had been written to 
him; and that the company telegraphed to Max- 
well to turn the mine over to MTT.Tatrick. J. 
N. H. Patrick testifies that the defendant did not 
send any such telegram to M. T. Patrick. 

On the other hand, M. T. Patrick testifies 
that he recdved a telegram from London with 
the name of the defendant signed to it, instruct- 
ing him to go to XJtMh. and take charge of the 
mme; that that was the authority upon which 
he did so; tliat he receiyed possession of the 
mine from Maxwell; and that he employed the 
plaintiff to^do the hauling of the ore. 

J. N. H. Patrick testifies that, when the news 
of the financial difficulties of the company ar- 
rived in London, and the company applied to 
the defendant for a further loan of money, he 
refused to make it unless the company would 
giye him the management of the mine; and 
Uiat the company declined to do so, but agreed 
to make the arrangement eyidenced by the 
papers of December 16, 1878. 

The purport and bearingof these papers is 
very plain, on their face. The company owed 
the defendant £5,000, with interest at the rate 
of 6 per cent per annum, for that amount ad- 
vanced by him to it on the 12th of June, 1878. 
A further advance of money was necessary to 
enable it to carry on its business. The defSond- 
ant agrees to advance to it not to exceed 
£10,000, in addition to the £5,000 already ad- 
vanced. It had previously sold to him a quan- 
tity of ore, whicn it had agreed to deliver to 
him at its ore house, free of cost, the cost of it 
having all been paid to the company by the 
defenoant, and a oalance of 4,005 tons being 
vet undelivered. In consideration of the prem- 
ises, the company appoints J. N. H. Padrick 
manager of all its property in Utah, he, by 
himself or his agents, to have the excliisive ana 
irrevocable management, except as tiiereinafter 
mentioned, of all its properties in Utah, and of 
all its mining and smelting business thm. He 
[150] Is to conduct and manage the above business 
until sudi time a8» out ot the profits of the 
working of the moperties, he has repaid to the 
defendant the £6,000 and interest, and also all 
moneys the defendant may advance to the com- 
pany under the agreement, with interesL and 
also, until he has mined and delivered to the de- 
fendant all theoreso sold tohim by the company 
as stated in the agreement, and also until he has 
smelted in the furnaces of the company the ore 
so to be mined and delivered to the defendant, 
according to the terms and agreement of Sep- 
tember 12, 1878, made between the company 
and the defendant. When all this is done, X 
N. H. Patrick may resl^ the management 
He is to work the mine m a proper manner, 
and manage the budness of the company with 
economy, and for the best interests of the par- 
ties to the agreement, and is to render a mon&ly 
statement, with vouchers, to the company at 



London. If, at any tfane, the defendant b*> 
comes dissatisfied with the management of the 
business and the property in Utah, he may 
suspend and remove the manager and appoint 
another manager in his place, with any <a* aU 
rights, powers or authority delegated under 
t& a^preement; and should the defendant pro- 
ceed to act upon such power of suspension and 
removal, he u to consult with the board of di- 
rectors of the com^ny as to the new manager 
to be apiwinted. The power of attorney from 
the company to J. N. M. Patrick appoints him 
to be the attorney of the company to take pos- 
session of and carry on the mine, and for •tbat 
purpose to appoint workmen and others, and 
to pay uid allow them such remuneration as 
he shall think fit 

The relation between the defendant and the 
company was stricUy that of creditor and debt- 
or. The agreement of December 16, 1878, in 
connection with the power of attorney, was 
simply a method of securing the defencumt, as 
a creditor of the company, zor past and future 
advances, and to inJBure the delivery of the 
ore which he had bought and paid for. The 
irrevocable character w the appointment of 
J. H. N. Patrick as manager, with the power 

S'ven to the defendant to suspend and remove 
m, and to appoint another manager in his 
place, on consultation with the boaid of di- 
rectors of the company, was an incident of the [161] 
security to the defendant, and a means of hav- 
ing the operation of the mine continued until 
the debt to him should be discharged. Any 
new manager to be appointed was to have the 
rights, powers and autnority delegated to J. N. 
n. JPamck under the agreement, and none 
others. The agreement cud not in any manner 
make the defendant a partner with the oompany, 
or with J. N. H. Patrick, or make J. N. H. Pat- 
rick the agent of the defendant in managing the 
mine, so as to make the defendant responsible 
for any contract entered into by J. N. u. Pat- 
rick. The colnpany continued to be the owner 
of the mine, openUing it through J. N. H. 
Patrick, as its manager, agent and attomegr, and 
responsible for his contracts as such. Ooet v. 
Hickman, 8 H. L. Cas. 268; MoOwo v. Qmri 
qfWardi.Jj. R 4 P. 0. App. 410; Oauid^ v. 
BM. 07 N. Y. 150. 

This behig the pr^r l€«al vie w Of the papers 
of December 16, 18178, the defendant, at the 
trial, asked the court to charge the jury as 
follows: '* The iuxvare instructed that the con- 
tract between tne IWstaif Mining Company 
and the defendant, and the power of attorney 
from the company to J. NT H. Patrick, con- 
stituted J, N. H. Patrick the sole manaffa* and 
controller of the mine, for the time bcuuig, as ^ 
the general agent and representative of the 
company, and that the attitude of Erwin Davis, 
as a creator of the company, to whom J. N. 
H. Patrick was bound to pay all profits of 
working the mine, did not render him peraon- 
ally liable for any of the expenses incuned by 
J. iC. H. Patrick while working and operating 
the mine pursuant to the agreement and situa- 
tion created by the contract and power of at- 
torney. The legal effect of the contract and 
power of attorney was to sive to the defend- 
ant Davis, secunty for ibB indebtednev of 
the company to him, and was not in any way 
to render him liable personally for any debts 
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of the ccmpany incurred In workng the mine, 
in hauling ores or otherwise.'* The couri 

Save tliis instruction with the following qurJi- 
cation and comment: "Of course that is 
*o he taken in connection with the other in- 
^ructions, if the original transaction hetween 
J. N. H. Patrick and the FUigstaff Company 
was what it purports to he; hut if Davis was the 
real party, then he is liable here." The de- 
fendant excepted to the giving of this qualifica- 
tion and comment 

This qualification ana comment put aside 
entirely the legal effect of the agreement and 
the power of attorn^, as thoee papers were 
construed by the court, and which construction 
was the correct one, and left it to the iury to 
determhie what was the relation of the defehoant 
to the business, and to ignore entirely the legal 
effect of the instruments. There was nothine 
ambiguous in the terms of the agreement, and 
there is nothing In the record to show that it 
did not truly represent the actual relations be- 
tween the company and the defendant, and the 
actual drcumstances of the connection of the 
defendant and of J. N. H. Ptttrick with theen^ 
terprise. 

In another portion of the instruction of the 
court to the Jury, it stated to the Jury, under the 
exception ox the defendant, that If they should 
oondude *' that Davis was the Flagstaff Min- 
ing Company, operating the mine for his own 
use and benefit, then his liability Is fixed and 
be cannot escape it. That is platntiffs theory, 
and it mav be a reasonable or an unreasonaliie 
one. If ine testimony convinces you that the 

Slaintiff's theory is correct, then you are Justi- 
ed in finding a verdict for the full amount 
claimed for these services, if they are according 
to contract price." This was substantiallv an 
instruction to the tnrv that th^ might conclude, 
from Uie terms of the agreement, that the de- 
fendant was the company, and that. If th^ 
■hoidd conclude that the agreement made J. N. 
H. Patrick the agent of the defendant, and not 
the agent of the company, In the management 
of the mine, then the d^endant was liable U> 
the plaintiff. This instruction overrode the 
legal purport of the agreement and was errone- 
ous. 

The court further instructed the Jury at fol- 
lows, under the exception of the defendant: 
** There is another view of the case, in which 
there may possibly bo a liability. It Is daimed 
that the ores hauled by Patrick were really the 
ores that belonged to Davis, independent dr any 
persoo operating themines. Ifthatbeso,andPai 
rick nnaertook to haul them for the defendant, 
hf direction of the superintendent of themines, 
representing Mr. Davu, the defendant would be 
liable. If uie ores beloneed to him, then he 
would be required to pay for the hauling. If his 
agent repreeentedhlmtn the matter of making the 
iuleged contract. If you are satinfled that the 
mines were operated by Davis, that he received 
the.profltsarifflngfrom thesame, or that the ores 
belonged to DaVu, and Patrick was employed by 
a representative of Davis to haul the same, then 
Davis would he liable for the hauling of the 
same." In this instruction, the theory of the 
liability of the defendant was that he really 
owned the ores which were hauled by the 
plaintiff; and that J. N. H. Patrick represented 
the defendant In procuring the plaintiff to haul 
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them. This assumed liability of the defendant 
was not made to rest upon any conuecUon 
which the defendant had with the management 
of the mine, or upon the written agreement be- 
tween the defendant and the company, or the re- 
lation created by that agreement. But we do not 
understand the testimony of M. T. Patrick 
or any other testimony In the case, as show- 
ing that the ores hauled belonged to the defend- 
ant, Independently of his relations with the 
company, created by the written agreement; 
nor that the testimony purports to show any- 
thing as to the ownership of the ores by the de- 
fendant, other than that the ores taken from 
the mine belonged to the defendant as the oper-^ 
alor of the mine for the company. The testi- 
mony of M. T. Patrick shows that the proceeds 
of all the ores mined and hauled by A. S. 
Patrick to the smelting furnace, and smelted 
and sold, were deposited in bank in the name 
of the company; that the books and accounts 
were all kept in the name of the company; and 
that the mine was run in the name of the com- 
pany. The entire testimony Is to the effect 
that the ores taken from the ndne did not be- 
long to the defendant, IndependenUy of the fact 
that he was operating the mine for the com- 
pimy. J. N. H. PaUick testifies as follows: 
" There were no ores delivered to Davis during 
my management; all ores mined and hauled by 
plaintiff were smelted and sold, and the money 
put in the bank to the credit <^ the company, 
and went to pay expenses of running the mine." 
It does not appear that anv ore taken from the 
mine was dehvered to the aef endant as a portion 
of the ore referred to in the written agreement 
as purchased by him from the company, or 
that that portion of the agreement was ever 
carried Into execution. The last instruction 
quoted was, therefore, based upon an errone- 
ous theory, unsupported by evidence ; and 
the Juiy may have rendered its verdict upon 
this erroneous Uieory, ignoring the view that 
the defendant was the company. This second 
erroneous instruction may therefore have mis- 
led the Iury to the injury of the defendant. 

For Vuie error; tliejvdgmerU U reversed and 
i?ie case it remanded to the Circuit Court, toith a 
direction to award a new trial. 

True copy. Test: 

James H. MoKeoney, Clerk, Sup. Oourt, 17. 8. 



JAMBS H. BEATTY bt al.. Claimants of 

the Steamer Mahitqba, Appti., 

e. 

HOWARD MELYILLB HANNA ST al.. 

Owners of the Propeller Combt. 

(Bee & a ''The Jfanttobo,** Beporter% ed. 97-llU 

Admiralip--^Uiium-'deere$ where Ifoth veeeeli 
are infavU-^ecowry cfapfiraieed wdue under 
limited liability proeeedingi, being lea than 
half of the difference hetween the respective 
loeees, with interest from date qf the decree of 
the district court 

1. Whereylnacaseof oolli8ton,botfavene]sarein 
fault, the damages done to l>otQ should be added 
and the sum be equally divided* the decree being 
in favor of the owners of the vessel which suf- 
fered most, and against the owners of the other 
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Argwd Mas 6, ish. DtiitM May IS. 1887. 

APPEAL from the Circuit Court of the Cni ted 
Slates for the Eaatern District of Htcblgan. 
Affirmed. 

The bUtotr tuid facts of the caw q>pear in 
the opioion of the court. 

Metm. F. H. Culteld and William A 
Move, for appdlaoU. 

MettTt. H. H. Swftn anA S.L. Terrdt, for 
appellees. 

Mr. Justice Blatehfbrd deUveied tbe opin- 
ion of the court: 

The propeller Comet and the steamboat HnD' 
Itoba came Into collUdoD, between B and 6 
o'clock In tbe eveDlae of the 26th ot 

18TO, on the watets of Lake Superior. 

or seven miles to the southward aod eastward 
from Wbltafisb Poiut, on the south shore of that 
lake, The Comet being bound from Orand Isl- 
and, In Lake Superior, to Cleveland, Ohio, and 
The Manitoba being on a vofage from SwdIb, 
Ontario, to Duluth in Minneaoto. The Manito- 
ba struck The Comet on her port bow, candnK 
ber lo sink almost immedistelv, and abe and 
ber caivo were totall; lost TheHanilobawas 
■Iso Injured. 

Howard M. Hanna and George W. Cba^, 
as owners of The Comet, filed a libel *n rtm 
against Tbe Manitoba, on the 4tb of September, 
l9m. in the natrict Coort of the United Suies 
for the Eastern District ofMIcbigan, to recover 
damoces for the loss of Tbe Comet and her car 
BO and freiglit moae^, cUIminK 170,120, being 
180,000 for The Comet, (80,000 for her cargo, 
and 96,120 as freight moner. The libel allegee 
that the collldon was occanoned solely by tiu 
negligence and tmikillfulnees of tbe peraaai 
naTigatlnz Tbe Manitoba, "In not bavinc 
proper offlcera and men on dotj and at thefi 
poets, in not porting, signaling, answering rig- 
nals or stopping enxine, and in alarboaroiiw 
and running into and upon aald propeller, and, 

Ssald omiaslona of AxUj and other omissions 
dntjr, and by said and other wrong move- 
ments and misconduct, solelr caudng said cai- 
llaion, and making It Inevitable bv any condoet, 
TlgllaDce or effort on tbe part of those in charge 
ot the" ComeL 
Tbe statement of the Ubel is that The Oomet 



bow of The Comet, the night being clear; that 
Tbe Manitoba was on a course oppoMte or nearly 
opposite to that of The Comet; that The Comet 

Cceeded on ber course with such red light off 
port bow, and properly ported her nelm, 
and gave a single blast of her whistle, and 
stopped her engine; and that, although the 
lights of Tbe Oomet were properly set and bnm- 
lOM 



Ding, and visible to The Manitoba. Tbe Uonl- 

tot^ Instead of pociiu and taking furthei 

meoaurea to avoid The (%mct, starbowded bet 

wheel and struck Tbe Oomet on ber port bow. 

Henry BeaHv and John D. Befttty qipeared 

as elaimaslB of The Manitoba, and, with Rob- 

J. Hackett and Frederick B.SlbleT as Bore- 

!, gave a bond for the release of Tbe Uant 

loba,ln the aom of t28,948.S5, leOO of that sum 

beli^ for onsta. 

On tbe 17tb of November. 1870, James H, 
Beatty. Henry Beatty, William BeaUy and 
JohnD. Beatty answerad the libel of the own- 
era of Tbe ComeL The answer denies the ver- 
sion of tbe occnnenoe given in the libel, and 
avers thatThe Manitoba made tbe bright UkU 
of Tbe Comet when The Comet was beading 
upon nearly. If not quite, a parallel, opposite 
course to that of TheUanltoba, Tbe Manitoba 
beingon a coarse about ncnthwest half noitta; 
that The Comet ahowed her bright and green 
lights bearing from one half to Uiree qnarters 
of a point on the starboard bow of The Mani- 
toba: that Tbe Manitoba atarboorded half a 
point and was steadied on that oooiae: that The 
Comet continued to approach The Hantlofao. 
showing only ber white and green lights, and 
as If to pass at a good, fair berth on the stv- 
board hand of The Manitoba. nntU she appeared 
to be but a short distance off, when ahe was ob- 
served by the watch ot The Manhob« to be 
swinging acrcMB the bows of The Manitoba, as 
it under a port wbed, upon which the engine 
of Tbe Manitoba was at once checked, stopped, 
and backed, but it wa* not possible for ber to 
avoid the collision; and that Tbe Manitoba auf- 
fared 90.000 dam^ea. Tlie answer denies tbe 
allegatiooB of fault hi Tlie Manitoba, set forth 
la ue libel, and allies that the coUirion waa 
caused entbely by the fault of those navlgaling 
The Comet, In that (1) she did not have com- 
petent olficen and watch on deck corefnllj at- 
tending to datr: <3)shedidnotkem>lMrcoQiaa 
and pass The Manitoba on her starboard band, 
but recklessly attempted to cros the bow of 
The Manitoba when die wai so near as to moka 
GOlUaion probablei 9) she did not atop and i» 
veise, bnt kept np a reckless ^teed, in ber a» 
proaoh to The Manitoba, "wben there wasrisk 
ofadlUoa." The answer also avers that; with 
the dtim med to The Manitoba, afler ber aelv 
ure under tbe warrant for her anesi, tbe re- 
spondents filed a petition oettine forth that the 
cWm of the libelants was macD greater than 
the value of The Manitoba and her freij^t, and 



sureties, in tbe sum ot 928,IhO, as a subetitala 
for the vessd and her freight then pending. The 
answer claims the benefit of a limitation of }i» 
billty, imder the Act ot Congress, against any 
recovery for any snm greater than the pensl 
sum named in aaU bond. 

On the same day, the ownen of The Mani- 
toba filed a orosa Ubel against Hanna and 
Chapln, as ownera of The Oomet, to recover the 
damages caused to The Manitoba by the ool- 
IMon, being 90,000. The cross Ubel gives tb* 
same account of the collidon that la given lo 
the answer to the libel, and alleges the same 
faulu on tbe part of Tbe Comet 

The case rested in this pasltl<w for more thaa 
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two years, when Hanna and Chapin filed an an- 
swer to the cross libel, denying its allegations 
as to the facts attending the collision, aucf;ing 
Uie facts to be as set forth in the original libel, 
andden3ring any fault on the part of The Ck>n)et 
It also avers that, as The Comet and hex pend- 
ing freight were totally lost by the collision, 
her owners became, by virtue of section 4288 
of the Revised Statutes, discharged from any 
liability to the cross libelants by reason of the 
collision. 

The two cases were heard together before the 

district court, and, on the 29th of April. 1878, 

it made a decree, on pleadings and proofs, that 

[101] the damages be divided, and referred it to a 

commissioner to report their amount. 

On the 14th of June, 1880, the commissioner 
reported as f oUows: value of Th^ Oomet, a total 
loss, 125,000; value of her 'sargo, $81,941.88; 
freight money earned by her at the time of the 
coll&ion, $600; making a total of $57,441.88. 
He reported the damage to The Manitoba to be 
$5,000. 

On a hearing on the repprt, the district court, 
on the 15th of If arch, 18^, made a decree, en- 
titled in both caoses, confirming the report at 
the amounts so reported by the commissioner. 
Hie decree then proceed^ as follows: "And 
it further appearing to the court, that the said 
libelants and cross libelants have respectively 
claimed the benefit of the Act of Congress of 
the United States entitled 'An Act to Limit the 
Liability of Ship Owners, and for Other Pur- 
poses,' being sections 4288, 4284, 4285 and 
4286 of the Revised Statutes of the United 
States, and that the said steamer Manitoba has 
been duly bonded in accordance with the pro- 
visions of said statutes, by Henry Beatty and 
John D. Beatty, claimants, ana Robert J. 
Hackettand Frederick B. Sibley, as sureties, in 
the sum of $28,694.95, by their bond or stipula- 
tion, conditioned to abide the decree of this 
court, and consenting that unless they shall so do 
execution should issue against thmn therefor, 
which sum is less than the damages occasioned 
by said ooUision; and this court having, by its 
interlocutory decree heretofore enterea in this 
cause, f ouna that both of said vessels were in 
fault for said collision, and that the damages 
occasioned thereby be equally divided, it is 
therefore ordered, adjudged and decreed, that 
said libelants recover from the said claimants 
and their sureties the sum of twenty-eight 
thousand siz hundred ninety-four jAAr 
($28,694.95), being the amount of said bona or 
stipulation, and that said libelants have execu- 
tion therefor against said Henry Beat^, John 
D. Beatty. Robert J. HackeU, and Fred- 
erick B. bibley; and it is further ordered that 
neither the libelants nor the cross libelants 
herein recover costs against the other." This 
decree was proper in its figures. Allowing 
interest on the damages from the date of the 
collision to the date of the decree (which 
[102] was proper) and fixing the liability for the 
$28,694.95 at of the date of the decree (which 
was proper in view of the fact that the con- 
dition of tne bond was to "abide and answer 
the decree," and so the $28,694.95 did not carry 
interest prior to the date of the decree). The 
Manitoba was liable to pay to The Comet 
$86,476.74, on a proper computation based on 
a division of the damages, according to the 
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principle of computation hereinafter stated^ 
and The Manitoba had the proper limita- 
tion of liability in paying only $28,694.95, 
at the date of the decree. The oscrepancy 
between that amount and the amount stated 
in the bond is not explained, but is not re- 
marked upon by the parties. The obligors ic 
such a bond are not hable for interest prior to 
the decree of the district court, but are liable 
for interest from the date of such decree. J7ts 
Ann Caroline, 69 U. S. 2 WaU. 588 [17: 888]; 
ne Wanata, 95 U. S. 600 [24: 461]. 

The owners of Tlie Manitoba, on the 18th of 
April, 1882, appealed to the dttniit court from 
so much of the final decree of the district court, 
of March 15, 1882, as adjudged The Manitoba 
to be in fault for the collision, and also from so 
much of that decree as awarded to Hanna and 
Chapin the sum of $28,694.95, "without any 
deduction or allowance therefrom to these ap- 
pellants on account of injuries occasioned by 
said collision to the said steamer Manitoba, 
and also from so much of the interlocutory de- 
cree of the 29th of April. 1878, as decreed that 
The Manitoba was m fatdt for the collision, 
and that the damaacs occasioned thereby should 
be equally dividea between the owners of The 
Comet and the owners of The Manitoba. The 
owners of The Manitoba perfected their ap- 
peal, by giving a stipulation for damages and 
costs, in Uie sum ox $85,000, in the names of 
James H. Beatty, Henry BcAtty, and John D. 
Beatty, with the Detroit Dxy Dock Company 
as surety. The owners of The 0>met did not 
appeal. The drcuit court heard the case on 
pleadings and proofs, and (filed its finding of 
facts and conclusions of law, entitled in both 
causes, on the 26th of December, 1888, as fol- 
lows: 

" That the collision' between the propeller 
Comet and the steamship Manitoba took place 
between the hours of eiffht and nine o'clock on 
the night of the 26th (3 August, 1875, and at 
about six or seven mfles distant from, and to 
the southward and eastward of, Whitefish 
Point, on the south shore of Lake Superior; 
that at that time said propeller was bound 
down the lake, upon a voyage from Grand 
Island to Cleveland, Ohio, and, when she made 
The Manitoba's light, her general course was 
•outhward. The Manitoba was moving in 
nearly an opposite direction, on a voyage from 
Samfa, Ontario, to Duluth, Minnesota. She 
first made The Comef s light when she was be- 
tween Whitefish Point and Point Iroquois, her 
general course then being northwest half north. 
The officers of each of the coUiding vessels dis- 
covered, soon after The Comet had rounded 
Whitefish Point, first the white and soon there- 
after the green lights of each other, and they 
continued to approach each other on nearly 
parallel opposite courses, each showing to the 
other her white and green lights only. Both 
vessels had the usual complement of omocrs and 
men. When they were irom one and a half to 
two miles apart The Manitoba had The Comet's 
men li^ht about three quarters of a point on 
her stanxMurd bow. The Manitoba then stni^ 
boarded her wheel half a point, and continued 
her course without change until Just before the 
collision. In the meantime The Comet ported 
her wheel for the second time half a point, and 
the two vessel* thus continued to approach each 
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othor, showiog their green and white lights 
only, until they had oome within from 400 to 
600 feet of each other. The Ck>met heing then 
f mm 200 to 800 feet on the starboard nde of 
The Manitoba, and if each had kept their re- 
spectiTe courses, they would have passed with- 
out colliding; but at this juncture The Comet 
ported her wheel, displayed her red light, and 
suddenly sheered across The Manitoba's oourae. 
Tlie Manitoba thereupon starboarded hor wheel, 
and the collision ensued. At the time. The 
Manitoba was running aixmt eleven and The 
Comet about nine miles an hour. The Mani- 
toba struck The Comet on her port bow, which 
caused her to sink in about two minutes, where • 
by she and her cargo were irrecoverably lost 
and The Manitoba quite severely infured. 
Neither of said vessels sounded any sinial of 
the whistle, indicating the side it intended or 
desired to take; nor did either of them reverse 
its engine or slacken its speed until the collision 
J-X041 ^^ mevitable; but The Manitoba did, lust 
^ before or about the time it collided with The 

Comet, reverse its engine. The fact that the 
two vessels were mo^g on nearly parallel, 
opposite, but slightly converging, lines was 
manifest and apparent to the ofl9cers of both, 
for some consiaerable time before The Comet 
ported and ran across The Manitoba's course, 
OS hereinbefore stated. Nevertheless, neither, 
as hereinbefore stated, slackened speed, changed 
its course, or signaled its intentions. The ma- 
tive courses of these vessels,and the bearing of 
their lights, and the manifest uncertainty as to 
The Comet's intentions, in connection with all 
the surroimdinff facts, called for the closest 
watch, and the highest degree of diligence, on 
the part of both, with reference to the move- 
ments of the other; and it behooved those in 
charge of them to be prompt in availing them- 
selves of any resource to avoid, not onlv a 
collision, but the risk of such a catastrophe. 
It* the requisite precautions had been observed 
by both or by either of said vessels, the colli- 
sion, in the opinion of the court, would not 
have happened. Each vessel misapprehended 
the purposes of the other. The Comet was en- 
deavoring to apply article 18 of chapter 6, title 
' Commerce am Navigation^* of the Revised 
Statutes of the United States, while The Mani- 
toba probably believed, until The Comet's sod- 
den sheer across her bow, that The Comet in- 
tended to pass on her starboard side. It was 
this misapprehension on the part c^ said re- 
spective vessels, which might have beoi time- 
ly obviated by proper signals from either, that 
occasioned the collision.'^ 

The court then finds the value of The Comet, 
and of her cargo and pending fn^ht, and the 
damage to The Manitoba, at the amounts re- 
ported by the commissioner; that the value of 
The Manitoba and her pending freight was 
duly appraised under the order of the district 
court, and piooeedinfls were had pursuant to 
sections 428B to 4280^of the Revised Statutes, 
[105] and security was filed for such impraised value 
in the sum of $28,094.05; and that the owners 
of both vessels claimed and are entitled to the 
benefit of those sections. The court then pro- 
ceeds: 

"And from these facts the court deduces the 
following conclusions of law: 1. That said ves- 
sels were not meeting end on or nearly end on, 
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within the meanlnff of article 18, of chapter 5, 
of title XLyni, *Vomim0ree and NaeigiBtUan; 
of the Revised Statutes of the United States, 
and that The Muiitoba was not, in view of the 
drcumstances of the case, in fault for staiboard- 
inff her wheel Just prior to said collision. 2S. 
That the immediate or proximate cause of the 
collision was the putting bv The Comet of her 
wheel hardapport, as herein previouslv found, 
and endeavoring to cross on the port side of 
The Manitoba, and that she was in fault for so 
doing. 8. That The Manitoba was in fault in 
ignorinff the fact that The Comet was M>proach- 
ing un^ a port wheel, and that the courses of 
the two vessels were convergent and involved 
risk of collision, and in failing to take prm>er 
precaution in time to prevent the collidon 
which afterwards occurred. 4. That she was 
further in fault in not indicating her course br 
her whistle, and for not slowinc^up, and in fail- 
ing to reverse her engine untO It was too late to 
accomplish anything thereby. 6. That both 
vessels were in fault in failing to take necessarr 
and proper precautions against collision, which 
the drcumstances manifestly required, wnd that 
the damages occasioned by said collision 
ought to M eoually apportioned between said 
two vessels." The court further finds that \he 
libelants are entitled to recover from the own- 
ers of The Manitoba, and their sureties on ap- 
peal, by reason of the limited liability proceed- 
ings, only the sum of $28,094.95, and interest 
thereon faom March 7, 1882, the dateof the 
decree of the district court, together with the 
costs of the libelants on the appeal; that, to the 
extent of the $28,684.95, the libelants are enti- 
tled to enforce payment of their dami^es 
against the claimants of The Manitoba, and 
their surviving surety, on ttie stipulation fileil 
in the district court for the appnused value of 
The Manitoba; and that. 1^ reason of the total 
loss of The Comet and her cargo, and the pro- 
visionsas to limited liability, and the fact that 
one moiety of the damages suffered by the libel- t^^i 
ants far exceeds the damages suffered by the 
owners of The Manitoba, uid interest thereon, 
the owners of the Manitoba are not entitled to 
recover any sum whatever from the libelants. 

On tiie 18th of March, 1884^ the circuit court 
made a final decree, entitled In both causes, 
which fixes the dsmages at the amounts report- 
ed by the conunissioner, and declares that DoCh 
vessels were in fault for the collision; that the 
damages shall be equaUy divided; that the 
owners of both vesseb dawn and are entitled to 
the benefit of a limitation of UabQItj; and that 
the sum of $28,094.95, at which The Manitoba 
and her pending freight wers Mmraised In the 
limited liability proceedings and bonded. Is less 
than one moiety of the damages occasioned by 
the collision; and then proceeds as follows: 

" It is, therefbre, ordered, adludged and 
decreed, that said libelants, Howard iL Hanna 
and Geovge W. Chapin, do recover of and from 
said James EL Beal^Heniy Beatty» WflUam 
Beatty, and John D. Beatty, claimants of nid 
steamer Manitoba, and appellants heiefai, and 
of and from the Detroit Diy Dock Company, 
their surety on the Ixmd or stipulation on ap- 
peal, filed in this court, the sum of $28,094.9r>, 
and the further sum of $8,895.50, being the In- 
terest, at 6 per cent per annum, on w aforcv 
said sum tk 28,094.95^ from the 7th da j of 
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ISML Bbattt t. Hahna. 

(The ManUoba.) 

Mareh, 18SB, the date of the decfee of the dis- 
trict ooturt^ to tbe date of the decree of this court 
herdii, in aU, the sam of $82,000.45, together 
also with the costs of said libelants in this court, 
to be taxed, upon the appeal of said daimants 
of said steamer Manitoba from the decree of the 
district court on said libel uid cross libel 

•'And it further appearing to the court that 
said RobeH J. Hackett, one of the sureties on 
the bond or stipulation filed in the district court 
for the appraised value of the steamer Manitoba 
andiier might, as aforesaid, haa deceased, it 
Is therefore, ordered, adjudged and decreed, 
that SBid libdants, Howard M. Hanna and 
George W. Chapln, do recover of and from the 
said James H. Mattf, Henry Beatty, William 
Beatty, and John D. Beatty, claimants of the 
steamer Mnnitoba, and Frederick B. Sibley, 
their surviving surety upon the bond for the ap* 
pndsed value of said steamer Manitoba and her 
neight, pending at the time of the collision 
mentioned in the pleadings in this cause, the 
sum of |^,694.iNI(, incase of nonpayment there- 
of by the claimants and their surety on appeal 
to tnis court 

"And that said libelants, Howard M. Hanna 
and George W. Chapin, have execution for the 
damages and costs to Uiem adjudged and de- 
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creedl>y the Judgment and decree gI this court. 
Against said diumants, James Beatty, Henry 
Beat^. William Beatty, and John D. Beatty, 
and the Detroit Dry Dock Company, thdr 
surety on the bond orstipulation given by said 
claimants on appeal to this court, for the afore- 
said sum of $28,80195, and said further sum of 
$8,806.50, as interest thek«on, and- for the costs 
of Mid libelants in this court, to be taxed. 

"And it ia further ordered, adjudged and de- 
creed, that, for the recovery of the damages 
deoeed to libelants by the decree of the district 
court and of this court, libehcnts have execution 
against James H. BeaUy, Henry Beatty, Will- 
iam Beatty. and John D. Beatty, daimants, 
and said Srederick B. Sibl^, their surviving 
surety on the bond or stlptuation for the ap- 
praised value of said steamer Manitoba and the 
freight pending as aforesaid, in and (or the 
amount of $28.SM.05, the appraised value there- 
of as aforesaid, provided proceedings shall be 
bad on the bonder stipulation given on appeal to 
lids court, hj said claimants of said steamer 
MuAitoba, before recourse shall behad for coUec- 
tionon the bond orstipulation filed in the dis- 
trict court for the wpraised value of the 
steamer Manitoba and ner freight pending at 
the thneof said coUision.'' 

The claimants of The Maoitobft have appealed 
to this court from so much of the decree of 
the circuit courtas decrees The Manitoba to be 
In fault for the collision, and from so much of 
it as awards to the original libelants $82,000.45, 
"without any deduction or allowance therefrom 
to these appellants on account of injuries oc- 
casioned Dv said collision to the said steamer 
Manitoba.''^ The main question of law arising 
on the reoord is as to the Uabili^ of The Mani- 
toba. 

The diouit court iliidSp as one of its condn- 
sions of law, "that The Manitoba was in fault in 
ignoring the fact that The Comet was approach- 
fig under a port wheel, and that the courses of 
the two vessels were convergent, and involved 
risk of collision; and In faflfig to take proper 
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precaution in time to preventthe collision which 
afterwards occurred. '^ The expression "risk of 
collidoD," found In the third conclusion of law. 
Is not contained in the findings of f^ proper; 
and it Is therefore insisted on the part of The 
Manitoba that it Is not found as a fact that the 
courses of the two vessels involved risk of col- 
lision, by the movement of The Comet tmder a 
port wheel. In her approach to The Manitoba, 
prior to the time when she put her wheel hard- 
a-port and crossed the bows of The Manitoba. 
But we think this is not a correct view. The 
findings of fact state that, when the vessels 
were fiom one and a half to two miles apart, 
The Manitoba h^ The Comet's green light 
about three quarters of a point on her starboard 
bow, and that The Manitoba then starboarded 
her wheel half a point and continued her course 
without change until' Just before the collision. 
This starboarding would bring the green light 
of The Comet further on the starixmrdbow of 
The Manitoba; but, in the meantime. The 
Comet jwrted her wheel half a point; and it Is 
not found that the green light of The Comet 
continued to open i^der to the view of The 
Manitoba. On the contrary, the findings state 
that the fact that the two vessels were moving 
on nearly parallel, opposite, buts lightly con- 
verging, lines, was apparent to the oflScers 
of bow vessels for some considerable time 
before The Comet ported her wheel, and dis- 
plaved her red light to The Manitoba, and 
suadenly sheered across the course of The 
Manitoba. The findings also state that, 
from the relative courses of the two vessels, ana 
the bearing of their lights, there was manifest 
uncertainty as to the intentions of The Comet, 
and that tms called for the closest watch, and 
the highest degree of diligence, on the part of 
The Manitoba, wiUi reference to the move- 
ments of The Comet, and that it behooved those 
In charge of her to be prompt in availing them- 
selves of anv resource to avoid, not only a col- 
lirion, but we risk of such a catastrophe. The 
findings further state that neither of the vessels 
sounded any signal of the whistle indicating the 
side it intended or desired to take, nor did either 
of them reverse Its engine or slacken its speed 
until the collision was inevitable; and thi^ If 
the requisite precautions, meaning the precau- 
tions Just mentioned, had been observed bv both 
or dther of the vessels, the coIUsIod womd not 
have happened. 

In addition to the facts thus found, tbe an- 
swer of the daimants of The Manitoba to the 
origind llbd charges as a fault in The Comet, 
that die did not mop and reverse, but kept up 
a reckless speed In her approadi to The Ifanl- 
toba, "when there was risk of collision.'' This 
allegstlon Is repeated in the cross llbd of the 
owners of The Manitoba. If there was risk of 
collision In the approadi of The Comet towards 
The Manitoba prior to the sudden dieer of The 
Comet, it was a risk affecting The Manitoba 
equally with The Comet, ana imposing upon 
her the same duties of slackening her speed, 
or. If necessary, stopping and reversing, under 
Rule 21 of section 4288 of the Revised Stat- 
utes, which it Imposed on The Comet. 

On the facts, the drcuit court found, as a 
oondudon of law, and we think correctly, 
that The Manitoba was In fault in not indicat- 
ing her course, by her whistle^ and in not dow 

ton 



[1091 



601-518 



SUPBXlfB CoimT OF THB UhTTBD StATSS. 



Oct. TtaM, 



[1101 



[iiU 



inff op, and in falling to rererae her engine un- 
tint waa too late to aocompUah anything there- 
by. 

The facts in this case aie Tenr much like 
those in TheStafwnan, lOFrob. Div. 184, where 
one of two steam vessels, under like circum- 
stances with those of The Manitoba, was held 
in fault for not stopping and reversing, although 
the coIMon was mainly caused by the fault of 
the other vessel, which was also condemned. 

A few woids are necessary on the miestion 
as to whether, In the amount decreea to the 
original libelants, by the circuit court, allow- 
ance is made to the owners of The Manitoba on 
account of the damages to her. The findings 
of fact state that the owners of both vessels are 
entitled to the benefit of a Umitation of liability, 
and that the owners of The Comet are entitled 
to recover from the owners of The Manitoba 
and tbdr sureties on appeal, by reason of the 
proceedings for a !!mitation of liability, only 
t28,094.95. and lnt«}rest thereon from March 7, 
1883, the date of the decree of the district court 
The decree of the drcuit court states that the 
value of The Manitoba and her freight pend- 
ing at the time of the collision was duly ap- 
B raised V in the proceedings for a limitation of 
ability, at the sum of $28.694.iNI(, and that she 
was duly bonded for that sum, "which sum," 
the decree states "is less than one moiety of the 
damages occasioned by said collision.'' Those 
damages, with interest at 6 per cent per annum 
from the date of the collision to the date of 
the decree of the circuit court, amounted to 
$88,288.16. One half of that is 146,644.08. On 
the ground that the amount of the appraised 
value of The Manitoba and her pending freight 
was "less than one moiety of toe damages oc- 
casioned" by the collision, the circuit court ad- 
Judged that the owners of The Comet should 
recover from the claimants of The Manitoba, 
and from their surely on appeaL the Detroit 
Dry Dock Company, the sum or $88,694.95, 
wiUi interest thereon from the 7th of March, 
1888, the dateof thedecreeof thedistrictcourt; 
and should recover from the claimants of The 
Manitoba and the surviving snre^on the bond 
given In the district court for the appraised 
value of The Manitoba and her pendhig might, 
the sum of $88,694.95, fn case of nonpayment 
thereof by the claimants and the Detroit Dry 
Dock Company. 

We had occasion to consider this subject at 
length hi the case of TAd Jforih 8iar, 10611. 8. 
17 [87:91], in which Mr. JuHtee Bradley de- 
livered the opinion of the court In that case 
there was a collision between two steam ves- 
sels, The Ella Warley and The North Star. 
The circuit court held boUi vessels in fault, The 
Ella Wariey bein; sunk and lost and The North 
Star damaged. There was a libel tnivm against 
The North Star and a libel in p&twnam against 
the owners of The Ella Warl^. The drcuit 
court rendered a decree In favor of the owners 
of The EUa Wari^ for so much of the dam- 
age to her (It being greater than that sustained 
by The North Star), as exceeded one half of 
the afiBDregate damage sustained by both ves- 
sels. The owners of The Ella Warl^ had 
claimed the benefit of a limitation of liability. 
On appeals to this court by both parties, it was 
contended on behalf of TheEUa Wariey, that, 
as she was a total loss, the half of the damage 
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to her must be paid in full, without any dedii^ 
tion for the half of the damage sustained bf 
The North Star. This court, after a full ex* 
amination of the subject, held that the proper 
rule wss, that, as each vessel was liable for one 
half of the dama£e done to both, if one suffered 
more than the oUier the difference diould b# 
equallv divided, and the one which suffered 
least should be decreed to pay one half of such 
difference to the one which suffered most, so as 
to equalize the burden. In other words, as 
both parties were in fault, the dams^^ done to 
both vessels should be added together in one 
sum and equally divided, and a decree be pro- 
nounced In favor of the owners of the vessd 
which suffered most, against those of the vessel 
which suffered least, for one half of the differ 
ence between the amounts of their respective 
losses. The House of Lords established th^ 
same rule in Stoomvaari MaaUchappjf Nedtr* 
land V. Penim. d Oriental SUam Nav. Co. 7 
App. Cas. 796. 

Applying this rule to the present case, the 
amount of the aggregate damage to both ves- 
sels, computed with interest to tne date of the 
decree of the drcuit court, was $93,288.16, 
being for The Comet, $86,818.16. and for 
The Manitoba, $7,470. One half of this was 
$46,644.08. The loss of the owners of The 
Comet and of her cargo and pending freight 
was greater than that of the owners of The 
Manitoba by the sum of $78,848.16. One half 
of that difterence was $89,174.08. That was 
the amount of the liability of The Manitoba to 
The Comet, at the date ox the decree of the cir- 
cuit court, on a division of the damages, after 
a proper allowance to The Manitoba for the 
damsge to her, and without reference to the 
limitation of liability. As the amount of the 
bond of The Manitoba, $28,694.96, with inter- 
est at 6 per cent per annum, from the date of 
the decree of the district court to the date of 
the decree of the circuit court, was only 
$82,090.46. The Manitoba had the proper lim- 
itation of liability allowed to her by the decree 
of the circuit court, and was entUled to that 
limitation. 

T^roeooDV. Testi 
James H. HoKeoney, Olerk, Sup. Oourt, U. 8. 



NORTHWESTERN MUTUAL LIFE IN. [501] 
8URANCE COMPANY. Piff. in Err,. 

9. 

MUSKEQON NATIONAL BANK. 

(6ee8. a Beporter% ed. iQl-6iaj 

I4fi iniuranc&^**habituaUyirUemperaUr — 09»> 
ttrucUan—queition forjurif — inttrueitoM^ 
court not bound to repeat, where U ha$ eor^ 
recUy andfuUy laid down thelaw^evidejiee, 

t Where, Id instniottnff the junrln regard toanr 
partioular subject or pomt pertinent to the ean, 
the court has uUd down the law correotlv and to 
fully as to cover all that Is proper to be said ontht 
subject, it is nut bound to repeat its instructloot ia 
terms varied to suit the wishes of either part r. 

S. In an action to recover on a policy of life in- 
suianoe, the issues being upon allegations of habit- 
ual intemperance before and after its issue, it ii 
heUU that the questions whether the insured wai 
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of intempecmte biiMts at the time the pcrftoj was 
taBued« and whether he beoame habltaally intem- 
perate after Ma teue, were for the jory: that the in* 
structiont iriven were fair and fuU; that certain 
fnetmctiont asked by the defendant were iiroperij 
refused becauee unnecemary and Improper in fcnm; 
that the opmions of wltnesBee aa to the effect on 
the health of the insured, at the date of the policy, 
of intemperanoe four and flye years before, are 
inmliiilsslUlfi 

[No. 28a] 

Argued Map 4* iS87. Decided May tS, 1887. 

IN ERROR to thedrcnitOonrt of the United 
States for the Bouthera District of New 
Tork. AffiffMd, 

The hifliory and facts of tbb case appear in 
the oi>inloii of the court 

Mr. Edward Salomon* for plaintiff in 
error. 
Mr. John B. Parsons, for defendant in 



error: 

Whether Comstock was habitually intemper- 
ate was a question of fact to he decided by die 
Jury. For the court to tell them tliat a spree once 
a year, or a certain number of sprees in a given 
period, made a man habitually intemperate was 
to take from the Jury the yery question upon 
which they were to pass. 

Mowry y. Home L. Ine. Co, QR L 846; Stdck 
V. Borne L. In$, Co, 2 Ins. L. J. 415; Union 
Mut, L. Ins, Co. y. Beif, 10 Ins. L. J. 428; 
BroekwayY, Mut. Ben^ L. Ins. Oo. 10 Ins. L. 
J. 762; HolteroffY. Mut. BoMrfU L. Ins. Co. 4 
Big. Life & Ace. Ins. R. 896; Knickerbocker 
Lifelne. Oo. y. Foley, 11 Fed. Rep. 766. 

A party has no right to dictate the language 
!n which the court shall instruct the Jury, or. 
after the court has charged fully and properly 
upon the subject, to require it to repeat its 
instructions in different terms. 

Kdly y. Jackson, 81 U. S. 6 Pet 622 (8: 628); 
Laber y. Cooper, 74 U. 8. 7 Wall. 565 (10: 151); 
Indianapolis dSt. L. B. B. Co. y. Horst, 93 U. 
8. 291 (28: 898); B. Oo. y. McCarthy, 96 U. 8. 
258 (24:698); Baynumd y. Biehmond, 88 ¥. Y. 
671. 

The whole of the specific request must be ac- 
curate or it is not error to refuse it. 

Uamiltan y. Eno, 81 N. Y. 116-127; O. B. y. 
Eough, 108 U. 8. 71 (26: 805). 

1 502] Mr. Justice Miller deliyered the opinion of 
the court: 

The Muskegon National Bank recoyered a 
judgment, in the Circuit Court of the United 
btates for the Southern District of New York, 
against the Northwestern Mutual Life Insur- 
jmce Comrany, upon a policy of insurance on 
the life of Erwin G. Comstock for $23,717.04. 
And to this Judgment the present writ of error 
is directed. 

The Bank had an insurance upon the life of 
Comstock, its debtor, for the sum of $20,000. 
On the trial before the jury, altliou^h some 
other issues were made in the pleadings, the 
contest turned, so far as the assignments of 
error are presented hero, on the condition of 
Comstock m regard to the habit of drinking 
alcoholic liquors. The policy and the applica- 
tion for it, the answers to which were si^ed 
both by Comstock and the Bank through its 
president, present the foundation of the contro- 
versy. The sizteenUi interrogatory is as fol- 
lows: "Are you, or haye you ever been, in the 
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liabit of usinff alcoholic beyerages or other 
stimulants?" The answer to this was ''Yes, 
occasionally.** The twenty-second interroga- 
tory, "Haye you read and assented to the al- 
lowing agreement?" was answered "Yes.' 
This agreement, so far as it touches the present 
issue, reads as follows: "It is hereby declared 
that the aboye are the applicant's own fair and 
true answers to the foregoing questions, and 
that the applicant is not, and will not become, 
habitually intemperate or addicted to the use of 
opium." The body of the policy declared that 
if Comstock shall become intemperate, so as to 
impair his health or induce ddirium tremens, or 
if any statement hi the application, on the faith 
of which the policy is made, shall be found to 
be in any material respect untrue, the policy is 
yoid. 

Upon this language In the application and 
the policy, the defendant founded two separate 
pleas or defenses. 

Fh'st. That "At the time of making and pre- 
senting said application as aforesaid, and otthe 
issuing of said policy, the said Erwin G. Com- 
stock was and prior thereto had been habitually 
intemperate, and that the said statement in said 
application contained, that said Erwin G. Com- 
stock was not then habitually intemperate, was 
untrue, and fraudulently made,- and a suppres- 
sion of facts material to the riik assumed by 
said policy of insurance." 

Second. That * 'said policy was issued by this 
defendant and accepted by said plaintiff upon 
the express condition, amoncst othen contained 
therein, that if said Erwin G. Comstock should 
become either habitually intemperate or so far 
intemperate as to impair health or induce delir- 
ium tremens, the said policy should be null and 
yoid; that in fact, as this defendant is informed 
and belieyes, the said Erwin G. Comstock did, 
after the issuing of said policy, become habit- 
ually intemperate, and so far mtemperate as to 
impair his health and induce delirium tretnens, 
and that thereby the said policy became and is 
null and yoid.*'^ 

The issues were tried upon the two aUega- 
tions of habitual intemperance before and [504] 
after the issue of the policy. The Company, 
discarding other issues, assumed the (Uffirmatiye 
on these two pleas, and on a plea of suicide, 
which seems to haye been abandoned, and 
thereby obtained the opening and the conclu- 
sion to the Jury. The as^;nments of error 
raise objections to the action of the court in ex- 
cluding answers to questions propounded to 
witnesses for the defendant Company on the 
trial, as well as its refusal to give certain in- 
structions prayed for by the defendant to the 

A witness for the defendant, named Torrent, 
testified that he knew Comstock at Muskegon 
from 1868 to 1875. The policy of insurance 
was taken out in New York in 1879. The wit- 
ness further stated that he was well acquainted 
with Comstock in Muskegon,and knew that he 
was addicted to the use of intoxicating liquors 
during the period of their acquaintance; had 
seen him drunk; knew of his being on pro- 
longed sprees, and gaye other testimony to the 
effect that he did use intoxicating liquore to 
excess. He was then asked this question: "Vp 
to the time your acquaintance with him ceased, 
what would you say as to whether his drinking 
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bad affected bto health or impaired his Tital 
powers iD any respectf To this he answered: 
"I think ithad aiiected him materiaUy; I think 
it bad affected bis nenres and impured his 
health senerally, general debility; the symp- 
toms of that were his general looks, and that 
at the time be went away, or lust before, he was 
taken very sick, and they didn't know whether 
he was going to be alive or die; that wai^ the 
general Impression.'' The court excluded this 
answer, and the defendant excepted. The wit^ 
ness also testified that be saw him during that 
sickness, and that he was then sick for about 
three weeks, addinff: "I think he had the d6- 
Uriiim trrnnent." This expression of opinion 
was also excluded. 

It is to be observed that the witness had tes- 
tified to all the facts which be knew, without 
objection, that tended to establish a habit of 
intemperance in Comstock prior to 1876. What 
be was next asked, and what he then testified 
to, was his opinion in regard to the effect of 
this intempersnce upon uie health of the as- 
sured. It wiU be noted that all this ococored 
between four and five years before the execution 
[606 J of the policy. We are of ophiion that while 
the facts recited by this witness and received in 
evidence might have some remote tendency to 
show Com^ock's habits in regard 'to temper> 
ance at tbe time to which they related, his opin- 
ion of their effect upon his health at the date of 
the policy, four years later, was inadmissible as 
to that or his habits, as he knew nothing of 
these during that period. 

The exception to the testhnony of Barney, 
who undertook to detail oonveraations with a 
doctor attending Oomstock prior to 1875, as to 
whether Comstock was threatened with Miri- 
um tremeru or not. and the statement of the wit- 
ness that h$ was afraid Comstock was going to 
baved!0{^'iiiii trtmmt, which was excluded by 
the court, depend upon the same principle and 
are otherwise incompetent; Weseeno error in 
those rulings. 

Tbe remaininf assignments of error have xe- 
gaid to prayers i<» instructions by the court to 
the jury, wnich were refused, lio aarignment 
of error is founded on any exception taken to 
the charge of the Judee who tried the case, 
which seems to have Been eminently fair and 
very full, and in our ophiion embraced all that 
was neceasary to be said to the Jury on tbe'sub- 
Ject The questions which tbe luiy had to re- 
spond to were whether Comstock was of intem- 
perate habits at the time the policy was taken 
out^ and whether be became habitually intem- 
perate after that period. The whole case turned, 
so far as the Jury was concerned, upon the true 
definition of tbe words " habitually intemper- 
ate/' taken in connectton with the testimonyon 
tbe subject, at these two different periods. The 
plaintiff was not bound to prove that the as- 
sured was temperate, or that he was a temper- 
ate man, but the defendant was bound to prove 
not only that Comstock was intemperate at 
tbose periods, but tbat he was habitually so. 
This It was bound to do by such a preponder- 
ance of testimony as should satirfy the Jurv that 
at one of these polods or tbe other he was habit- 
uallv intemperate. We do not know of any 
established legal definition of tbose words. As 
they relate to the customs and habits of men 
general^ in regard to the use of intoxicating 
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drinks, and as tbe observatloii and experience ^^ 
of one man on tbat subject is as good as another [606] 
of equal capaci^ and opportunities, thdr true 
meaning and signification would seem to be • 
ouestion addressed rather to the jury than to 
the court While there may be on the one hand 
such a clear case of intemperate halnts as to jus- 
tify the court in saying that sudi and such fact* 
constitute a condition of habitual intemperance, 
or on the other such an entire absence of any 
proof, beyond an occasional indulgence in Um 
use of araent spirits, as to warrant the opposite 
conclusion, yet the main field of inquiir. and 
the determination of tbe question witnin it, 
must be submitted to the Jury; and tbe question 
on this submission must be decided ty them. 

The testimony in this case is all embodied in 
the record, and la contradictory. It must be 
divided into Its relations to the two periods, be- 
fore and after tbe execution of the policy. It 
is seen from the testimony that Comstodc left 
Muskegon, where manv* of these witnesses re- 
sided who testif V as to nis exoessive juse of in- 
toxicating drinks, prior to 1876, and that they 
know nothing of his habits after that Tbe 
poUcy was t&en out Ih 1879. It is also oulta 
dear that, under a pledge made to one of hie 
partners in business, he had refrained from tbe 
use of intoxicating drinks from the first of June, 
1878, up to the time of taking out this policy, 
and continued so to refrain up to March, 1880. 
There are several witnesses who testify that 
after his removal to New York In 1876, ne waa 
drunk, had sprees once In a wblleL vad perhane- 
severai of them up to the time wnen he maoe 
made this pledge to his partner. There are 
otbers who testOy that after Mardi, 1880, he 
was again seen intoxicated and had speUs of 
confinement on account of tbose Bpnm, On 
the othff hand, there were four or five witneasea 
examined, some of whom were in the same 
building in which Comstodc was empk>yed In 
New York, who saw him daily, and transacted 
business with him for the two or three yeaia- 
prior to his death, which was In 1881, who tes- 
tify that they never saw him drunk, or under 
the influence of liquor, and did not suppose that 
he was addicted to drinking, but that he was a 
prompt, effldent busfaiess man, and that they 
had no suspidon that he was Intemperate or ren^i 
Indulged in the excesrfve use of stimulants. ^ ^ 
Amonff these. Mr. Samud Borrow, Vice Presi- 
dent of the £auitable lifb Assurance Society, 
In whose building Comstock was a tenant, says 
that he saw him almost dally for two or three 
years prior to bis death, that he stnu^ him se 
a very energetic, active man, and that he never 
saw him under audi drcumstancea as to soggest 
that he bad been drinking. 

Under these circumstances, and In Tiew of 
this.oonfiictl^g testimony, the following lan- 
guage of the Judge In his charge to tbe jury in 
ttds case seems to contain all that waa neces- 
sary for hfan to say by way of assisting them to 
arrive at a Just vmict: 

"I think that there is no rule of law v^ikh 
says that in order to make a man a dronkard 
he must drink every day or every week to ex- 
cess. Ndtber, on the <wier bano, doea a single 
or an occasional excess make a man an habitual 
Stinkard; but, if tou find that the habit and 
rule of a man's life Is to Indulge periodically 
and with frequency, and with increasing tn- 
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quency and Tiolenoe, in ezceMtve fits of intem- 
perance, foch a use of liquor may properly 
cause the finding of habitiuddlrunkenness. It 
is the fact of the certainty of these periodical 
sprees, accompanied with thefa* frequency, 
which marks tne habit If a man should in- 
dulge in such a debauch once in a year only, it 
could not, in my opinion, properly be said that 
be was an habitual drunkard; he would be an 
occasional drunkard. But if such debauches 
increased in frequency, and the certainty of 
their increasfaifr frequency becomes established, 
then the time finally arriyes when the line be- 
tween an occasional excess and habit is crossed. 
It is for you to say whether Comstock was at 
the time of the application, or became after- 
wards, the yictim of such a habit." 

" If you find that, after the making of the 
policy, Comstock became so far intemperate as 
to impair his health, the policy is ayoided, and 
the yerdict will be for the defendant" 

At the request of the defendant, he also gaye 
to the Jury tne following instructions: 
[ 508] " If the jury find from the eyidence that Er- 
win G. Comstock was habitually intemperate 
when the application for the policy of insurance 
was made, then they must find for tiie defend* 
ant 

" If the Jury find from the eyidence that Br- 
win G. Comstock became habitually intemper- 
ate after the issuing of the policy, then they 
must find for the defendant. 

*' If the jury find from the eyidence that, after 
the making of the policy, Erwin G. Comstock 
became so far intemperate as to impair his 
health, then th^ must find for the defendant" 

Exceptions were taken and errors assigned in 
regard to the following instructions, whldi were 
asked and refused by the court: 

First "To iSe habitually intemperateit is not 
necessary that a person should be addicted to 
the excessiTe use of intoxicating liquors contin- 
ually, or without interniption; but a person 
who, during a period of time sufBcient to form 
a habit in that respect, is addicted to periodical 
' sprees '6f longer or shorter duration, when 
for days in succession he drinks intoxicating 
liquors to great excess, producing a state of con- 
tinued drunkenness until prostration and dck- 
ness compel % cessation, and teorminate the 
'spree,' comes within the definition of being 
habitually intemperate, although such person 
may remain sober for a month, three or dx 
months, or eyen a year at a time." 

Second. "If the jury find from the eyidence 
that for seyen or eight years immediately prior 
to the 17th day of April, 1879, Brwin G. Com- 
stock was adoucted to periodical 'sprees,' when 
for seyeral days and sometimes for a week or 
more in sucoession he would drink intoxicating 
liquon to great excess, producing a state of 
continu^ cmmkenness until prostration and 
sickness interrened, then they must find for the 
defendant, although they may find that he 
would remain sober for a month, three or six 
months, or eyen a year at a time." 

Third. "It was the duty of the plaintiff and 
of Erwin G. Comstock in their application for 
this policy of insurance to communicate to the 
defendimtthe fact that, for six or seyen years 
immediately prior to the first day of June, 1878, 
I&09J Comstock had been addicted to periodical sprees 
lasthig for a longer or shorter period, when for 
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days in succession he would drink intoxicating 
liquors to great excess, producing continued 
drunkenness, althougl^ he might remain sober 
for a month, three or six months, or longer, 
eyen, at a time; and their ^ure to disclose 
such facts to the defendant ayolds the policy, 
and the jury must find for the defendant" 

Fourth. This includes two charges which 
amount to yery much the same thmg. They 
are In the following words: 

"If the jury should find from the eyidence 
that for six or seyen years immediately prior to 
the first day of June, 1878, Erwin G. Comstock 
had been addicted to periodical sprees, lasting 
for a longer or shorter period, when for days in 
succession he would drink intoxicating liquors 
to great excess, producing continued arunken- 
ness, until sickness and prostration would in- 
teryene and terminate tne spree; that such 
sprees would occur once in eyenr three or six 
months or thereabouts; that on the first day of 
June, 1878, after the termination of one of such 
sprees, under threat of dissolution of partner- 
snip firom his then partner, Mr.. Hoagfand, he 
gaye a written pledge not to drink any more so 
tonffas he anaHoagland were associated in 
bumness; that his partnership with Hoagland 
ceased on the first day of May, 1879; that after- 
wards, during the years 1880 and 1881, he again 
became addicted to such periodical sprees; that 
during the year 1880 he had at least three such 
sprees; that during the year 1881, up to the lat- 
t^part of April <» that year, he had a number 
of such sprees of great intensity; that in one of 
those sprees, in or about the month of April, 
1881, he subjected himself to the restraint of a 
nurse for seyeral weeks in order to preyent 
himself from obtaining liquor; then tne • jury 
must find for the defendant 

"If the jury find from the eyidence that after 
the making of the poli^ of insurance, during 
the years 1880 and 1881, Brwin G. Comstock 
became addicted to periodical sprees lasting for 
a number of days, or eyen a week or more, each 
time, when he would use intoxicating liquors to 
such excess as to produce continued drunken- 
ness, and prostrate him and make him sick for 
seyeral days; that such sprees occurred in or 
about the month of March, 1880, in or about 
the month of July, 1880, again in or about the 
month of August, 1880, a^n on or about the 
first of January, 1881, again in or about the 
month of February, 1881, and again in or about 
the month of AinrO, 1881; that his last sprees in 
February and April, 1881, were of such inten- 
si^ that towards the dose of the drinking peri- 
od, when sick and prostrated, he subjected 
himself to nurses for a week and more each 
time, in order that they might assist him to be- 
come Bober; then they must find for the defend- 
ant" 

The first, second, and third of these prayers 
for instruction do not differ much from the sub- 
stance of the charge of the court at its own in- 
stance. The language of that charge embodies 
the real principles upon which these three 
prayers are baseck and m terms much more apt 
and just to both parties than that used by coun- 
sel. The court said, among other things: 
"Neither does a single or an occasional excess 
make a man an habituat drunkard; hut. If you 
find that the habit and rule of a man's life is to 
indulge periodically and with frequency and 
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with iDcreasliig frequency and violence in ex- 
cisraive fits of intemperance, such a use of liquor 
may properly cause thie fluding of habitual 
drunkenness. This is the substance, and in 
very strong language, of the ihree prayers 
above refexred to for instruction which were 
refused by the court 

It has been often said by this court, and we 
repeat it now with emphasis, that if in regard 
to any particular subject or point pertinent to 
th^ case the court has laid down the law cor- 
rectly and so fully as to cover all that is proper 
to be said on the subject, it is not bound to repeat 
this instruction in terms varied to suit the 
wishes of either party. KeUjf v. Jackson, 81 U. 
8. 6Pet 622 [8:5281; Laher v. a?<3wr, 74U. 8. 
7 Wall 665 J19: 1511; Indianapolti fe. E. Co. 
V. Bont, 98 U. 8, 291 [28:898]; i?. Co. v. M> 
Carihy, 96 U. 8. 258 [24: 698]. If the charge of 
the Judge, made at lus own suggestion, covers 
the point in question, it is much more likely to 
be impartial, and correctly stated than it wiU be 
by counsd. 

These requests, however, are inadmissible, as 
we think, for other reasons. They all, as near 
ns th^ dare, attempt to define approximately 
for the jury the number of times a man must 
get drunk, or have a spree, or how closely such 
excesses must succeed each other, to constitute 
"habitual intemperance." They also attempt 
to say how long a time a man must have ab- 
stain^ from drunkenness or sprees in order to 
relieve him from that charge. And especially 
arc the requests obuoxious in saying that, under 
such circumstances, a person comes within the 
definition of being habitually intemperate, 
oil hough he might remain sober for a month, 
(hrcc or six months, or longer, at a time; one of 
them says, "or even a year at a time." What 
effect should be civen to an entire abstinence 
from the use of liquors for a whole year, in 
connection with occasional drunken sprees, be- 
fore or after, is not for the court to determine. 
But if it were, it docs not seem to us, in view of 
this testimony, that sutficient force was given to 
it in the rejected prayers. This reference to 
ix^riods of al)stinence from drink is stiU more 
-objectionable when it is seen from the testi- 
mony that, durhic; a continuous period, just 
before and after uie taking out of this policv, 
Comstock was admitted to have been entirely 
sober, if not entirely abstinent from the use 
of ardent spirits, for a period of nearly two 
^•ears. It would be rather harsh for a court to 
instruct a Jury, as a matter of law, that a man 
who was sober nearly two years was at a period 
near the middle of that time "habitually intem- 
perate." It was certainly a question to be left 
to the Jury, on all the testimony, to draw their 
own conclusions in regard to the subject. 

The two other requests are stillmore liable to 
these objections, inasmuch as they constitute an 
attempt to recite the various occasions on which 
the jury might infer that Comstock had been 
drunk, togeth^ with some vague description of 
the intervals between certain sprees,witn an ac- 
count of hisstrugglesagainst his thirst for liquor; 
in fact they are a history of his life for six or seven 
years prior to the makmg of the contract for in- 
surance down to the time of his death; from all 
of which there, is sought to be deduced a posi- 
tive instruction to the Jury that they must find 
for the defendant. We do not think there was 
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anything in the case which would have Justified [512] 
the court in thus taking the determination of it 
from the Jury. The court had no right in this 
summing up to ignore the testimony of four or 
five respectable and intelligent gentlemen who 
knew Comstock well during the most impor- 
tant part of this period, durmg several years of 
it, who saw him almost daily, and who testify 
that they never bad any reason to suppoae that 
he used ardent spirits at all, much less to ex- 
cess. It was for the jury to weigh all these 
circumstances, and to determine, in view of 
them all, whether he was habitually intemper- 
ate. 

There are very few decisions by courts of 
high character relating to this question. The 
principal one which oaa been brought to bur 
attention is Iruuranee Co. v. Fcie^, 106 U. Sw 
850 [26:1055]. In that case the insured, in 
answer to the question " Is the party of tem- 
perate habits; has he always been so?" answered 
^' Yes," whereas, the defendant company al- 
leged that in fact he was a man of intemperate 
habits. The court, through Mr. Justice Field, 
said: 

"The question was as to the habits of the in- 
sured. His occasional use of intoxicating liquora 
did not render him a man of intemx)erate 
habits, nor would an occasional case of excess 
Justify the application of this character to him. 
An attack of delirium tremens hiay sometimea 
follow a single excessive indulgence. ♦ ♦ • 
When we sj^ak of the habits of a person we 
refer to his customary conduct, to pursue which 
he has acquired a tendency from frequent rep- 
etition of the same acts. It would oe incor- 
rect to say that a man has a habit of anvthing 
from a single act * * * The court dia not, 
therefore, err in instructing the jury that, if 
the habits of the insured, 'in the usual, ordina- 
rj, and everyday routine of his life, were 
temperate,' the representations made are not 
untrue, within the meaning of the polli^, al- 
though he may have an attack of ddtrium tr&' 
mens from an exceptional over indulgence. It 
could not have been contemplated, from the 
language used in the policy, that it should be- 
come void for an occasional excess by the in- 
sured, but only when such excess had by fre> 
quent repetitions become a habit And tlie [513] 
testimony of witnesses, who had been intimate 
with him for years, and knew his general habita, 
may well have satisfied the jury tuat, whatever 
excesses he may at times have committed, he 
was not habitually intemperate." 

We think this language eminently iH[>plicable 
to the case before us. 

The questions prcsentea by these reouests do 
not rise to the dignity even of mixed law and 
fact, but are questions the answers to which 
are governed by no settled principle or rule of 
law, establishea either by statute or bva recog- 
nized course of judicial decision. They are 
emphatically questions of fact, which it is the 
province of a jury to decide, and in regard to 
which they are or ought to be as capable of 
making a decision as the court or anybody 
elee. 

Thejudffmentofthe Circuit Court is thertfom 
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A'B to Jbnelote mortgagt—foittloimv qf priiT 
mortgage— ^oUattral aUaeh—Slafttt* tf lAm- 
Uatioru— Georgia Aet tg MareK IB, 1869— 
etntitnMimt tfbs Bnprint Covrtqf tht BbtU, 
fHiowa—rigM to plead StatvU tf Limita- 
t 'mu penoiuU—fraud. 



U a. penoiul idTlleKe of whlob the dabtor o 
•TtiT himaeK or not, u he inB7 oliaoM. 
1 eootloneoftbeO«oi«&>ActoIl(uofa 16,18 



the Supiieoie Court of G 



eiatuUot Litnltatlona. 
3. Tbe mOTtflaflVe of nvil equtta m uwiH IB tfwv 

DOt Mk« Uw dtleto tbe propertr ; uid« mortffB^ee 
la Ihat State, who la not Id p omn a Bl on, cannot plead 
tbe Statute ot Llmltadoni aa a detenae to a debt 



thougk the 

aioncaa of anapiclon. The orlslna] debt waa a ]iut 
debt, nn decree was on honnt decree, and the 
presFitt oomplBl Dan t cannot oomplBln of loediapo- 
■Itlon ot the prooeeds. 

[No. 228.1 

Argutd and tvbmitted Apnt 16, 1S87. Decided 

Map as, 1887. 

APPBALIrom the Circuit Court of theUnitcd 
Stat«3 for the Southern Diatrict of Georgia. 
See, 4 Wooda. 4BS. Affirmed. 

Tlie history and facta of tbe case appear In 
the opioion of tbe court. 
Mr. Henry B. Tompkine, tor appellanL 
Matr$. A, R. lAwton and R^ve B. Let- 
ter, for appellees. 

1 1 TT ] Mr. JvHiee HUlar delirered tbe opinion of 
tbe court: 

Tbia ia an appeal from the Clrenlt Court of 
the United Staiea for the Boathem District ot 

Georgia. 

Tbe decree from which ihU appeal la taken 
diamiased a bill brought hy WiUiam H. K. 
Sanger, tbe appellant, to foreclose a morbFage. 
The bOl was brought afsinst William Night- 
ingale, as executor of PhliieBS M. Nfgbttngale, 
his father, Mrs. Ellen D. Nightingale, the 
widow, and John K. Nightingale, and otbeia, 
cbildren of Phineas, deceased, tbe maker of the 



ffiginal mortgage. 
lianeer, tbe plain 
New York, and the other parties were mainly 



aaneer, tbe plaintiff below, waa a citizen of 



Citiiena of tbe Stale of Georgia. 

Tbia tnrartgage was made In tbe 1^1(7 oi new 
York, on December 6, 1809, by P&ineas M. 
Kigbtingale, wbo waa a resident of Georgia. 
It conreyed <o Sanger, the appellant, cerlaiD 
property in the Slate of Georgia, known as 
Cambers Island, in the Altamaba River. 
Tbree notes of $10,000 each accompanied the 
188 V. 8. U. B., Book 



mortgage, payable respectlTdy In one, two. and 
three resia, with aemi-annual Interest at tlic 
rate oi 7 per cent per annum. It was to se- 
cure the payment of these notes tbat tbe mort- 
gage was made, and it waa duly recorded Jai>- 
uary 38, 1870, after having been properly a» 
knowledged. 

No money was ever paid upon this mortjeage 
either by way of principal or Interest N^bt- 
ingale, the mortgagor, died In April, 1873, and 
William Nigbling^e became Ob executor ot 
bIswiU. 

There were seven] mortngea on tbis prop- 
erty prior to tht one to tne plaintiff, wbidi 
were properly recorded n aa to conalitula no- 
tice toSanKer.as well as to aHother oubse- I178| 
qtient purcuuen or itMnimtnaaceia. When 
Sanger came to file his UU to torecloee his 
mortgage, which he did April 8, 18SS, It be- 
came necessary for him to Dring these mcvt- 
gages to tbe attention of tbs court Tbe piin- 
cipal, and only one of them, as tbe case pn- 
senia itself to us, which Is necessary to be con- 
sidered, waa one made l9NighliD{^iIe,oD Jan- 
uary 80, 18S0, to Charki Spialding, which In- 
cluded Camber's Island and a ve^ luge amount 
of landed estate bedde, as well as some one 
hundred and twentv slaves residing upon the 
estate so mortgaged. This mortgage had been 
assigned, for tbt oonsideratlDn of flOO.OOO, h; 
Bpalding to Edmund Holyneoz, wbo afle^ 
wards med, sod liis widow and heiie had re- 
moved to England. The executor of the es- 
tate of Molyneuz had taken Judgment against 
Nightingale before bis death, for (he sum due 
on tbe bonds secured by the mortgage to Spald- 
ing, and be had also foreclosed the mortgage 
of Nightingale to Spaldinr. the property had 
been sold, and a deed made by the soeim un- 
der that sale to William Nightingale, son of 
Fbineas. 

All tbis occurred In tbe lifetime of the Utter. 

Tbe bill ot complaint ot Banger ai 



erty came into the bands of William, aa the 
result of a fraudulent comUnatlon on the part 
of Fhlneas H. Nightingale, his debtor, and 
William Nightingale, aa representing the chil- 
dren of PliTneas H. Nigbdnnle, Mrs. Molr- 
neux, and the executor of Molvoetu. to de- 
fraud blm of bis Just claims under tbe mort- 
gage of December, 1869. In re<^lng the 
means by which this fraod was carried out he 
says that Fhlneas M. Nightingale, the mort- 
gagor In both mortesgee, conveyed on July 
21. 1870, to Mre. B^lyoeux. the widow and 
real por^ in interest as belror devisee of Holj- 
neux, then dead, a tract of land known as 
"Dunglness," which was received by Hrs.Htdy- 
neux and intended by Nightingaie tobeacom- 
laete BBtisfaction ot tbe Bmldlng mortgage; 
He further asserts that the Spalding bonds and 



„ „ tbenturnedoi 

ingale, eilber by a wrillen asdguroenl, or ac- 
companied with an iodorsemeot showing that 
a»y were satisOed; tbat P. H. Nightingale aft- [179] 
erwards procured this mortgage to be fore- 
closed and Camber's Island sold unda it and 
bought In by his son William without any con- 
sideration being paid for it, and solely for the 
purpose of cutting oCt the right of Sanger un- 
der bis mortgage. 
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The answer of the Nightingales denies this 
combination and fraud, and bj way of expla- 
nation says that Dunginess was receivea by 
Mrs. Molyneux at the sum of $35,000 credited 
on the Spalding mortgage; that a Question at 
that time existed as to how far the loss of the 
slaves who had been emancipated, which were 
included in the mor^ffe of Nis'htingale to 
Spalding, and the consiaeration of which was 
the land and negroes mortgaged, would be 
treated as a failure of consideration; that this 
question was also settled at the time that Dun- 
giness was couYeyed to Mrs. Molyneux, and 
uiat an adjustment of that matter was made by 
which, after the receipt of the deed of convey- 
ance of Dunginess, it was agreed that the sum 
of $51,250 remdned due upon that mortgage. 
They denied all combination to defeat tne 
plaintiff in his mortgage; they asserted that the 
foreclosure of the mortgage was a bona flde 
attempt to enforce the collection of the remain- 
ing sum of $51,250, and that William Night- 
ingale gave his note for the sum of $80,000, 
for which the property was sold. 

The plaintiff werwards filed an amended 
bill, in which he adopted the version of the 
settlement between Mrs. Molyneux and Phin- 
eas M. Nightingale, by which Dunginess was 
received as part payment only, and the mort- 
gage was foreclosea for the remaining sum, aft- 
er deduction for the loss of the slaves, the bal- 
ance of the bonds remaining unpaid. But in 
regard to the foreclosure proceedings on that 
mortgage he says that, at the time they were 
instituted, the debt was barred by the Limita- 
tion Law of Mardi 16, 1869, ox the General 
Assembly of Georgia, and that at the time the 
bonds and mortgage on which that proceeding 
was instituted, were taken by the children oi 
said PhineasM. Nightingale, l^ the assini- 
ment and transfer of the executor of the Mmy- 
neux estate, the said bonds and mortgage were 
all past due and barred by said Act of 1869. 
He farther avers that the failure of said Phin- 
eas to plead the Statute of Limitations in bar of 
the foreclosure does not, and cannot, affect the 
right of the complainant to now avail himself 
of said Statute of Limittttions. He then re- 
quests the court to decree the said foreclosure 
void, by virtue of said Limitation Law. against 
the claim and rig^t of complainant 

Two questions are thus presented for consid- 
eration on the pleadings in the case. The first 
of these may be said to be this plea of the Stat- 
ute of Limitations; the second, the question of 
actual fraud in the foreclosure of the Spalding 
mortnige, and the transfer of title thereby to 
the children of Phineas M. Nightingale. 

As regards the Statute of imitations, it is 
observable that the foreclosure suit was brought 
in the name of Spaldine, the oridnd mort- 
gagee, for the use of Johnston, administrator 
of the estate of Molyneux, for reasons ex- 
plained by the attorneys who brought it The 
suit was against Phineas M. NighUngale him- 
self, who flved until the whole procerain/rwas 
ended and the property sold, and who dSied a 
few months afterwards. The proper, if not 
the only, time and place that this Statute of 
Limitations could have been pleaded was in 
that suit Nightingale himself, who was the 
debtor and was in possession, had no equitable 
defense against the debt for which a Judgment 
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at law had been already obtained against him 
in one of the courts of Georgia, did not plead 
the Statute of Limitations. It would hardly be 
insisted by anybody that he was under any 
personal, legal or moral obligation to plead 
that statute. He had obtained from Mrs. 
Molyneux a very favorable settlement of a debt 
of over $100,000. Dunginess, which was ac- 
cepted at the price of $25,000. is stated in the 
oral testimony to have been sold not long after- 
wards for $15,000. The value of the slaves 
was adjust^ on some fair basis, and corre- 
sponding deduction was made on that account, 
so that the sum of $51,250, which was yet due 
on the mortgage, was in every sense an honor- 
able and Just debt which Nightingale owed to 
the estate of Molyneux, and a i)lea of the Stat- 
ute of Limitations to that debt, if it could have 
been sustained after the payments made upoo 
it, within the period of limitation, would have 
been an unjust exercise of his right to make 
such a plea which could only result in favor 
of the plaintiff Nightingsle. 

The right to plead the Stotute of Umitations 
has been always held to be a personal privilege, 
of which the aebtor could avail himself or not, 
as he might choose. See PiUman'$ Admrx, v. 
Elder, in the Supreme Court of Georgia, March 
Term, 1886. 

It is true there are some authorities which to [ 184] 
to show that a purchaser with the legal title, 
whose right accrued subsequent to the debc 
which may be baned by the statute, can also 
avail himself of the statute when he is sued to 
foreclose this equity of redemption. While this 
propo^ ition is not uodisputed,the cases in which 
this privilege has been sustained by the courts 
of Georgia are those in which the party setting 
it up has become the owner of the title or the 
enure equity of redemption, or has been found 
in possession of the mortgaged property. 

And in the case of BwSl v. Dagg$, 108 U. 8w 
148 [27: 682], this court said that, though the 
subsequent purchaser might set up the 0ea of 
the statute, the plea must show that the action 
is barred as beiieeen the parUee to the debt, be- 
cause as the owner of the equi^ of redempiioo 
it is (hat debt he has to pay. 

The Statute of Limitations applicable to thb 
case is section 6 of the Act of March 16, 1861^ 
^amph. Laws Ga. 1869, p. 188), which reads aa 
follows: 

"That all other actions upon oontracta, ex- 
press or implied, or upon any debt or liability 
whatsoever to the public, or a corporation, or 
a private individual or individuals, which ac- 
crued prior to 1st June, 1865, and are not now 
barred, shall be brought by Ist January, 1870, 
or both the right and rieht of action to oif oroe 
it shall be forever barred.*' 

This being a law of the State of Georgia, we 
must follow its construction by the courts oi 
that State, so far as it has been construed. It 
is said in the argument in this case, bat not 
much insisted upon by the plaintiffs, that this 
is a peremptory discharge of the debt, and it 
not a mere Statute of Limitations, whidi, to be 
available, must be pleaded, as is the case with 
other limitation Acts. The proposition is that 
the statute in effect destroys tne right of action; 
but this doctrine has been overruled repeatedlv 
by the Supreme Court of Georgia, in which ft 
has been held to be an ordinary Statute of lim- 
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ttatioDS. 8eeOeargeY.Gafdn0r,4AQtL,4iii,4i9; 
Earns Y. Gray, 49 0^.666. In BirkerY. Irwin, 
47 Qa. 2, it was decided that the pleading of 
the statute was only a personal privueige of the 
debtor, and that to avidl himseu of the statute 
[185] he must plead it See also Baker ▼. Buth, 26 
Ga.594. 

The mortgagee of real estate in Georgia does 
not take the utle to the property. The mort- 
gage is only a security for the debt for which 
ft is made. The title remains in the mortffae- 
or. The cases in that State, as ahrc«dy mS- 
mated, go no further than to hold that a pur- 
chaser of the legal title, or possihly a mortga- 
gee in possession, may when sued, plead Uie 
Statute of Limitation as a defense to a prior 
debt, or mortsnge, or incumbrance, made by 
the holder of the legal title. 

In the case before us Sanger never had the 
possession, never had the l^gal title, and, as he 
was no party to the foredosure proceedings, 
which he now contests, he simply stands upon 
such rights as his mortgage ma ghres him 
against T^iffhtingale. It is difflcult to see from 
what standpoint he, in this suit, in which he is 
complainant, seeking to foreclose his own mort- 
gage, can set up the Statute of Limitation, not 
as a defense, for he is not sued and nobody is 
troubling him about his daim, but as a posUiye 
weapon to set aside and annid in this coUatwal 
proceeding the decree of a court of competent 
lurisdiction, with proper parties before it, which 
foreclosed a mortgage prior in time and equal 
in equity to his, under which the property was 
sold and passed into other landL Certainly 
the court which rendered that decree had lu- 
risdiction of the p rop er ty and of Nightingale, 
the defendant, who was m possession, and who 
had the legal title. It is equally as certain that 
whether iTightingale ought to haye pleaded Uie 
statute or not, he did not do so, and it is now 
too late to set it up as a defense to that suit If 
Nightingale himself had made that idea, it is 
difficult to peroeiye how hecoqldhaye avoided 
the effect of part payment 1^ the transfer of 
Dunginess ana an aclmowledgment of the debt 
by the settlement under wldcm it was adjusted 
at $51,260, as a sufficient answer to the plea of 
the Statute of Limitations. We suppose, 
though no authorities are dted on the subject 
that the law of Georgia, like that of other 
States, admits of such evidence as payment 
acknowledgment of the debt, and agreement to 
ff 1 fi Ai V^y* ^ being a sufficient reply to the Statute 
l^ooj of limitations. How Nightfaigale could have 
pleaded the statute sucoeiifully under such cir- 
cumstances we do not see. In short we see no 
way, in accordance with any known prhidples 
of dealing with the Statute of Limitations, that 
the plaintiff can, in this collateral proceeding, 
make use of the statute as a positive weapon of 
attack to set aside a decree rendered by a court 
of competent Jurisdiction, with proper parties 
before h, under which the title htk passed by a 
Judicial sale to third persons. 

In regard to the other proposition, that the 
whole proceeding was the result of a fraudu- 
lent combination to cut off and defeat the daim 
of the plaintiff, we have a little more difficulty. 
There are many drcumstanoes of suspidon 
f the transaction. There is no very sati&Cac- 
jTj account of anvthing bdng paid by the 
Tightinsales iot the purchase of Camber's 



Island under that decree of foreclosure. There 
is no very dear account of how the bonds and 
mortgage, under which that decree was made, 
came into the possession of William Nightin- 
gale and his brothers and sisters. When the 
purchase was made. William Nightingale gave 
his note for $80,000, payable to the oider of 
the attorneys who foreclosed the mortgage. II 
is nowhere shown that this note was ever paid. 
It is not claimed that it was ever paid in fact; nor 
is it shown what became of it It is stated by 
the attorneys that Uie mortgage was foreclosed 
in the name of Spalding, for the use of George 
H. Johnston, administrator of Edward Holy- 
neux, and that the note for the purchase money 
was taken to the solidtors as a means of dis- 
tributing it to those who miffht be entitled to it 
The attorneys seem to have oeen satisfied that 
the transfer of the original mortgage and bonds 
to the Nightingales, the children of Phineas M. 
Nightlife, exthiguished this note; and if 
there were any dear and satisfactory 4U»ount 
of how the Junior Nightingales became pos- 
sessed of the bonds ana mortgage this might 
explain the whole matter. 

The attempt to do this is rather a lame affair. 
It is said that the titie of Phineas M. Nightin- 
gale to Dunfldness was brought into douot by 
an ezaminanon of some papers under which he 
hdd it; which raised a que&on whether he had 
anything more than a uf e estate in that prop- 
erf^, the titie of which after his death descended 
to his children, and therefore Mrs. Molyneux 
would have no titie to Dunginess when he died. 
A paper is produced which professes to be a 
quitclaim conveyance by the children of Night- 
ingale to Mrs. Molvneux. This conveyance is 
set up as the consiaeration on which Mra. Moly- 
neux, or the administrator of her husband's es- 
tate, transferred the remaining part of the debt 
due on the original mortgage to the children of 
Phineas M. loghtingale. 

But it must be oonf essed that the whole of 
this proposition ia involved in obscurity. 
Where this paper came from, whether it was 
ever ddivered to anybody, or how it came to 
be executed, are questions whidi are wholly 
unexplained by any part of the paper or by 
anybody who seems to know anything about it 
If the other defenses to the charges of fraud 
and consphraoy in the foredosure of the Spald- 
ing mortgage and the purchase of the estate 
wera not bSter sustained than this, we should 
be very mudi inclined to reverse the decree on 
that branch of the subject But it is very 
clear that the settiement and adjustment bv 
which the dder IH^tinsale conveyed Dungi- 
ness at a consideration of $26,000 to Mrs. Molv- 
neux, and by which an adjustment was at the 
same time made of the claim for the faflure of 
consideration by reason of the emancipation of 
the slaves, and the sum of $51,250 found to be 
due and unpaid on the mortgage, was a fair 
and honest transaction; nor is anything to be 
found which impeadies the proceedings for the 
foredosure of the mortgage for the remainder 
of the debt The prooMoings in this case were 
fair and open and acoording to the laws of the 
State of Geor jda. Nothing hindered the attor- 
neys who conducted these proceedings from ac- 
cepting William's note for $80,000 as a proper 
consideration for the purchase ^oney and for 
the sherifTs deed, which was made to him. II 
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linowhere Mierled ibat the property was worth 
more than this $80,000. Up to this point there 
li no reason to complain <rf any improper exer- 
cise of power on tli^ part of the owners of the 
mortgage, or of the conduct and proceedings 
for its foredoeore in the courts of Georgia. 

Now, whatever arrangement may have after- 
wards been made between Mrs. Molyneoz, or 
the administrator of the Molyneux estate, and 
the Ni|ditingales, by which this note was either 
satisfied by Qie goitdaim conyeyances referred 
to of Dunginess, or was absolately remitted as 
a gratuity to the children of the senior Night- 
ingale, is a matter of which Sanger had no 
riSit to complain. The debt was a lust debt 
The decree was an honest decree, ana the pro- 
ceeds of it belonged to the estate of Molyneux, 
either to the widow, the administrator, or dey* 
isees, if there was a will. 

It is stated here, and it seems the most prob- 
able solution of the matter, that, in addition to 
this quitclaim of the heirs of Nightingale of 
Dunjginess, Mrs. Molyneux, who was the prin- 
dpaTif not the sole deyiaee under her hus- 
band's will.bad become attached to the family 
of the Nightingales while thejr resided in this 
country, and was willing that the debt due to 
her should be used as a means of securing to 
the children the family homestead. She had a 
right to do this. It was her property. She 
had the right to select whether she would give 
it to Sanger or to these children. In no event, 
that we can see, was Sanger hilured by the 
transaction. If, however, he had any right to 
complain, if there was any wron^ done him, it 
was not in the proceedings by wmch the decree 
was obtained, and that decree must be held to 
remain valid under all circumstances. 

If Sanger had brought his bill to merdy set 
aside the sale under that decree, and proposed 
to redeem or pay the amount of the decree, 
there might be some reason to consider, his 
daim, because up to the rendition of the decree 
everything was mir and right If the sale was 
set aside, the decree would remain; and he could 
not under such a biU do anything but pay the 
money due on that decree, and then proceed to 
sell for his own debt This he does not seem 
to have contemplated; perhaps for the reason 
that the property is not worth the debt, or half 
the debt for which that decree was rendered. 

On the whole ease toe are €f opinion thai^de- 
0ree of the Oireuit Court muit be affirmed, 

Ttoeoopy. Test: 
James H. ICbKeimey, Ctork, Sup. Court, U. 8. 



EDWARD WAHHEN bt au, Appti:, 

e. 

FRANK S. MOODY bt al.. Assignees in 
Bankruptcy of Baugh, EmncEDT & Co. 
vr ail. 

(Bee 8. a Beparter*B ed. 18»-188.) 

Bankruptey^-ldttbif aetiffneeetoeetaeidedeedbif 
lanirupt to hie daughter ae an adcaneemeni^ 
abeenee ^ firaud, 

^ An asBlffnee tn banknmtqy oaimot maintain a 
bfU to set aside a deed made by the bankrupt as an 
adyanoement to Us daughter, on the oooasioQ of 
ler mardase^ wtthout fiand or Intent to defkand 
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Us creditors, the grantor betaur at the time In 
prosperous droumstances, and baylnc left ample 
resources with which to pajr aU indebtedness. 

[No. 216.] 
aubmittedAprUtt,2887. Decided Ma^ 23, 1887. 

A PFEAL from theOircuit Court of the United 
il States for the Middle District of AJabama. 
Beoereed. Bomanded, 

The history and facts of the case ai^pear ia 
the opinion of the court. 

Mr, John T. Itiorgmn, for appellants: 

The conveyances annuUed by section 14 of 
the Bankrupt Act are such as are made '*bj 
the bankrupt in fraud of his crediton; " not 
such as defraud others who are not creditors, 
nor sodi as defraud certain creditors, and beine 
honest in fkct and intent, are valid as to aU 
oUier creditors; nor such as are not affected 
with any fraud or covin, and are good beiweeo 
theparues. 

Ab the assignee holds the same legal relation 
to every credSor who may prove his debt, and ia 
the representative alike of all of them to col- 
lect and distribute the estate of the bankrupt, 
a fraudulent conveyance by the bankrupt, 
which the assignee can disretnutl, is one that ia 
void as to all persons who belong to the class of 
creditors of the bankrupt. Ail conveyances 
tainted with actual fraud are void by statute, as 
it respects certain persons, and are good as to 
all others. 

The law does not by its own operation make 
these deeds void, so as to vest the property 
conveyed by them in the assignee of a bankrupC 

8teu>art v. PUUt, 101 U. S. 731 (25:816). 

The definition by this court of the rights 
which pass to the assignee of a bankrupt do 
not seem to include rights as unsubstauual as 
those set up in the bill of complaint in this casa. 

Stewart v. Piatt, eupra: Dudley v. I^aston^ 
104 U. 8. 108 (26: m); Teatfsan v. Satdnge 
Inet. 96 U. 8. 766 (24: 690); McUenry v. La 
SoeiStS Fran^iee, Id. 58 (24: 870); HaueeU r. 
ffarrieon, 105 U. 8. 406 (26: 1076). 

Meeere. VL L. Woods and William &• 
Thorin^on* for appellees: 

A voluntary deed is void as to existing cred- 
itors, independent of all motives of fraud, and 
independent of the condition of the grantor as 
to solvency. 

Goto V. Eaeley, 2 Stew. (Ala.) 214; Miller v. 
Thompaon, 8 Port. (Ala.) 196; Moore \.8penee, I 
Ala. 606; Thomaev. Degraffenreid, 17 Ala. 603; 
Foote V. Cobb, 18 Ala. 685; Oannard v. Eelam, 
20 Ala. 782; Stilee v. Lightfoot, 26 Ala. 448; 
MeAnaUy v. (TNeal 56 Ahi. 299; Hubbard v. 
Allen, 59 Ala. 288; Andereon v. Andereon, 64 
Ala. 408. 

The case last dted contains a full and cleai 
exposition of the law of Alabama on this 8ul> 
Ject. These authorities leave no room for doubt 
as to the settled law of Alabama and the law d 
Alabama governs in this case. 

There are two reasons why this court wift 
follow the Alabama decisions on this subject 
The fint is that these dedsions are a construc- 
tion of a state statute, section 2124, Code of 
Alabama; and the federal courts will adopt the 
construction givai to a state statute by the 
highest court of the State. 

PraUT, Ourtie, 6 Bank. Reg. 142; 7%ateher 
v. Awtt, 19 U. 8. 6 Wheat. 119(5:221): Att'i 
Leeeeey.Wendal, 18 U. 8. 9 Cranch, 87 (8: 666); 
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mmendorf t. Taylor, 86 U. 8. 10 Wheat 162 
(6: 289). 

In the next place the decisions of Alabama 
on this sabject have become a role of property 
In that State; and in such cases the federal 
courts, sitting there, will i^ly the rule as 
though they were state courts. 

Uoyd^, FuUon, 91 U. 8. 486 (28: 866); Chri^- 
ty y. Pridffeon, 71 U. a ^ WalL 196 (18: 822). 

Mr. Jrutiee Blatehford deliTered the opin- 
Ion of the court: 

This is a bill in equity, filed In the District 
Court of the United States for the Middle Dis- 
trict of Alabama, on the 26th of July, 1878, by 
Frank 8. Moody and Richard C. McLester, as 
assignees in bankruptcy of Baugh, Kennedy 
& Go. and John b. Kennedy against John 
8. Kennedy and his wife, Msdry K Kennedy, 
and Edwud Warren and ids wife, Yemon 
L. Warren. The bill alleges that, on the 
7th of July, 1876, the defendant John 8. 
Kennedy, as one of the partners in the late 
firm of Baugh, Kennedv & Co., and as an 
tndiyidual, was adjudged a bankrupt by the 
said district court, on a petition fllea by that 
firm and each of its indiyidual members; that 
the plaintiils were aiq)ointed on July 28, 1876, 
assignees in bankruptcy of the estate, rights 
and credits of the nrm, and of each of its in- 
diyidual members, indudingthedefendant Ken- 
nedy; that they receiyed the usual assignment 
from the register in baidniiptcy, on the 11th of 
August, 1876; that, on the Slst of Decembo', 
1866, Kennedy and his wife were seised and pos- 
sessed of a tract of land in 8umpter County, Ala- 
bama, containing 1,()66 acres; that, on that 
day, without any other consideration than that 
of natural loye and affection, they undertook 
to cony^the land to their daughter, the de- 
[^"i fendant Vernon L. Warren, but the oeed was 
not acknowledged by the grantors until the 7th 
of October, 1867, and was not recorded until 
the 29th of March, 1872; that, as the deed had 
no attesting witnesses, it did not become oper- 
atiye as a deed of conyeyanoe, as against exiBit- 
ing creditors, for any purpose, unm the date of 
its recording, or at least until it was acknowl- 
edged; that none of the defendants haye been 
in the actual possession of the land dnce the 
date of the deed; that, at the time the deed was 
executed, Kennedy owed six debts, which are 
specified in detail m the bill, and amount in the 
aggregate to i6,442.62, four of them, amount- 
ing to 14,871.92, haying been proyed in bank- 
ruptcy, two of those proyed haying been due to 
two minors, wards of Kennedy, named Har- 
rison, and one of those not proyed having been 
due to a Mrs. Herbert, and three of the debts 
haying been due by the said firm, of which he 
was a member. 

The bill alleges that the said deed, being 
wholly voluntary, was, under the laws of Ala- 
bama, absolutely yoid, as against tiiose debts 
and as against the plaintiffs, who, as such as- 
signees, represent those debts for the purposes 
of this suit. The bill prays that the deed may 
be declared null and void and be set aside, and 
Tacated. and that the land may be sold by the 
plaintiffs, and its proceeds be administered by 
them as part of the estate of Kennedy in bank- 
ruptcy. 

The deed, j^ copy of which is annexed to the 
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bill, sets forth that It Is made "In considera- 
tion of the loye and affection we b»ur to our 
daughter, Yemon L. Warren, and the sum of 
ten oollars." It conveys the land to her and to 
her heirs and assigns forever, and contains a 
covenant of warranty and this clause: " The 
foregoing conveyance is intended as an ad* 
yancement to our said daughter." 

The answer of Kennedy and his wife ayers 
that love and affection for their daughter was 
part of the consideration for the oonyeyance, 
and that the sum of $10 was also paid as part 
of the consideration, as stated in the deed; that 
the defendant Warren and his wife were mar- 
ried on the 20th of December, 1866; that 
the deed was executed and delivered to the 
daughter on the day it bears date; that the 
daughter and her husband took immediate and [184] 
actual possession of the land; that the husband 
rented the land for the year beginning January 
1, 1867; that he has had the sole control and 
management of the land, as agent and husband 
of his wife, paying taxes thereon, directing and 
superintending the repairs^ and receiting the 
entire rent thereof for his wife, from the date 
of the deed to the day of making the answer, 
April21, 1879; and that Warren and his wife 
are still in the actual possession of the land. 
The answer avers that all the debts of any mo- 
ment which Kennedy owed at the date A the 
deed, on his own individual account, beinff the 
debts to the two minors, and the debt to Mrs. 
Herbert, amounted to nearly $8,400; that the 
same debts were substantially all the debts he 
owed at the date of his bankruptcy, on his own 
priyate account; and that, as a member of the 
old firm of Baugh, Kennedy A Co., he owed, 
at the time of making the deed and at the date 
of his bankruptcy, JolnUy with hispartners» 
debts amounting to about $8,071. 

The answer avers that the deed was not made 
with the intent to hinder, delay or defraud the 
creditors named in the bill, or any other cred- 
itors, or that it necessarily did so; that, at the 
time of making the conveyance, Kennedy and 
his wife were in prosperous circumstances, and 
possessed of amplB means to pay all debts, and 
were able to withdraw the viuueof their dona- 
tion to their daughter from their estate without 
the least hazard to their creditors; that they 
owed, in their individual capacity, at that time, 
very little money, the debts alJove named in 
the answer, amounting to nearly $8,400, beins 
their chief and almost their only indiyiduiu 
debts; that, at the time of making the deed, 
Kennedy owned. In his own right, free from 
all liens or incumbrances, real and personal 
property and choees in action, & schedule of 
which d annexed to the answer, amounting in 
yalue at that date to $91,400; that he was never 
sued for an individual debt, and never gave 
any incumbrances on his property, until some 
twelve months before his failure; and that he 
would long since have paid the three individual 
debts due to the minors and Mrs. Herbert, but 
the last named debt was so fixed by will that 
Mrs. Herbert could only use the interest during [1861 
her life, and, at her death, without heirs, she 
being childless, the proper^ was to go back to 
other parties, and the two minors were under 
age until three or four years before the filing 
01 the answer, and could not lawfully reoeiys 
themon^. 
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Tba aniwier of the defendants Warren and 
wife adopta, as their answer, the answer of 
Kennedy and his wife, and pleads the facts set 
forth in the latter answer,as abar to the plainl- 
iifs suit There was a replication to these an- 
swers, and three witnesses were examined on 
behalf of the plaintiffs. The onlj pointof anj 
materiality in their testimony is as to the value 
of the property in December, 1866, which one 
of them pots at $6 an acre, another at from $8 
to $10 an acre, and the third knows nothing 
about. 

In June, 1880, the solidtors for theplaintiila 
signed a stipulation, entitled in the suit, ad- 
mitlinff "that the facts set forth in the answers 
are substantially true, except so far as contro- 
verted by the depositions and other evidence in 
ibecauae." 

The case was brouf^t to a bearing on the 

S leadings and the thiree depositions: the deed to 
[ra. Y^rren, the stipulation, and the schedule 
to the answers of the defendants; and the dis> 
trict court on the iHh of July, 1880, made a de- 
cree setting aside the deed, and directing that 
the land covered by it be sold by the plalntiiEB 
as assignees in bankruptcy, ana that the net 
proceeos of the sale be held by the assignees 
subject to distribution among toe creditors of 
the oankrupt under the orders and directions 
of the district court, according to the respective 
rights and priorities of such creditors and of the 
defendants Warren and his wife. The decree 
also referred it to a master to ascertain and re- 
port tlie amounts due from Kennedy on the 
several demands set forth in the biU, md which 
should, up to the time of holding the reference, 
have been proved against the estate of Ken- 
nedy in bankruptcy. The defendants Warren 
and wife appealed from that decree to the cir- 
cuit court, which, in December, 1881, affirmed 
the decree of the district court, from which 
latter decree Warren and his wife have ap- 
pealed to this court. 
[136] It will be noticed that the bill does not attack 
the deed on the ground of fraud. It does not 
allege that it was made with any intent to de- 
lay, hinder, or defraud the creditors named in 
tha bill, or any other creditors of Ejennedy. It 
does not allege that there are any other credit- 
[ 137 J on than those named in the bill, or any credit- 
Ofs who became such after the making of the 
deed. Tha sole ground on which it proceeds 
li that the deed was a voluntary deed, and is 
void as against the persons who were creditors 
of Kennedy prior to the making of the deed. 
It daims thai the plaintiff^ as assignees in 
^MokrapU^j, represent the debts of those cred* 
itora, for the p uipo ses of the suit 

The alleged ri^t of action of the plaliitiffi 
li asserted under section 14 of the Bankruptcy 
Act of March 8, 1867, chap. 176, 14 Stat.at U 
688, whidi provides that "all the p roperty con. 
veyed by the bankrupt in fraud of his credit- 
Ofs" "shall, in virtue of the adjudication of 
bankruptcy and the appohitment of his as- 
signee, be at once vested in such assignee, and 
he may sue for and recover the atSa estate, 
debts, and effects." This provision is also 
found in sections 6046 and 6047 of the Revised 
Statutes. 

The deed In question was a valid instrument 
between the grantors and the grantees. The 
stipulatkm on which the case was heard, oon- 
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taining an admission '* that the facta sel fottk 
in the answers are substantially true, except so 
far as controverted by the depositions and other 
evidence in the cause," makes tbe all^Ations 
of fact contaiiuMi in the answer of Kenixray and 
his wife evidence in the cause. When the deed 
was made, Kennedy was, as the answer alleges, 
in prosperous circumstances, and possessea of 
ample means to pay all debts, and was able to 
withdraw the value of the donation to his daugh- 
ter from his estate, without the least hazara to 
his creditors; and Uie amount of his individual 
debts was very small as compared with the 
amount of his property. The deed of the 
daughter being nonest in fact and in intent, 
and oeing, on Uie evidence, a proper provision 
for her, as an advancement on the occasion of 
her marriage, and being valid as between her 
parents ana hoself. and no fraud in fact, or 
intent to commit a fraud, or to hinder or ddav* 
creditors, being alleged in the bill, the case u 
not one in wh&h these plaintiffs can set aside 
the deed, as being a deed of '* property con- 
veyed by the bankrupt in fraud of his credit 
ors," even though the conveyance may have 
been invalid, under the Statute of Alabama, ae 
against the creditors named in the biU, because r « .^i 
it was a voluntary conveyance. Those credit- l**®' 
ors. whatever remedies they may have had to 
collect their debts, are not represented by the 
phuntifls, as assignees in bankruptcy, for the 
purposes of this suit, on the facts developed. 

The case of Prait v. Ourtis, 2 Lowell, 87, 
dted by the plaintiffs, was a case of two bUla 
hi equity by the assignee of a bankrupt to set 
aside conveyances of land made by the bank- 
rupt, one bang a voluntary deed of settlement 
for the benefit of his children, and the other 
being alike deed for the benefit of his wife. 
Each bOl alleged that, at the time of the settle- 
ment, the bankrupt was indebted to persona 
who were still his creditors, and waa embar- 
rassed in his drcumstanoes, and that the deed 
was made with intent to delav and defraud hia 
creditors. On demurrer, the oiU was suirtained, 
on the view that the assignee in bankruptcy, 
and he only, had the right to impeach the 
deeds, in the interest of creditors. That de- 
dsion, based on a case of intent to delay and 
defraud creditors, on the partof a person ea* 
barrassed in his drcumstaneea, has noapi^ic^ 
tlon to the present case. 

1^ decree qfth$(Xrouit (hurt i$r09er96d^amd 
Ifttf eaee i$ rememdtdio it,wUha direcUtm to dU- 
miee the bill, «9M eoete to the drfemdanU in the 
Oiroitit Oourt and in tMs Dietriet Gmrt. 
Ttue copy. Test: 

James H. MoEennej* aerie* Bap. Oourt, U. & 
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««1 tBt er pw U tloiitoy the parties themtelTef is 
tttled to gTMt, if not oontroUinff, infloeooe. 

2. Upon a bill to restrain the alleged infringe- 
ment of a patent. It is held : that a certain con- 
tract between the parties, by ylrtne of which the 
defendant is entitled to use the improvements cot* 
ered by said patent, without royalty and without 
being chanpea with liability as an infringer, con- 
tinued in force, notwithstanding a certain attempt 
made by the complainants to rescind it for an al- 
leged failure of consideration ; and that If there 
were any doubt or ambiguity arising upon the 
words employed in said contract they would be ef- 
fectually removed by the practical construction by 
the parties. 

[No. 286.] 
Argued May $, 4, 1S87. Decided May 23, 1887, 

APPEAL from the Circuit Court of tbeUuited 
States for the Northern District of Ohio. 
Affirmed, 

The history and facts of the case appear in 
the opinion of the court. 

Mesere, Henry S. Sheraukii and W. 
Bakewell* for appellants. 

Meeere, W. W. Boynton* M. D. "Lmf^f^tt 
and S. Burke* for appellee. 

Mr, JueHee Matthews deliyered the opin- 
ion of the court: 

The appellants, complainants below, on the 
28th of February, 1880, filed their bill in equi- 
ty to restrain the alleged infringement by the 
defendant of letters patent No. 166950, grant- 
ed August 24, 1875, to John A. Topliff, for a 
new and useful improvement in bow sockets 
for buggy tops. As stated in the specification, 
"This Invenuon has relation to bow sockets for 
buggv tops, and consists in placing a filling of 
wckmT in the tabes of the bow sockets to 
strengthen the same; also in extending the strip 
of steel which is inserted in the wood filling 
farenoujrh down to enable it to be welded or 
otherwinc fastened to the slat iron." 

Among other grounds of defense, the defend- 
ant in his answer sets out the follow^ t«g: He 
alleges that some time prior to the 2* ..i day of 
December, 1870, he invented a new and useful 
invention denominated an improvement in car- 
riage bows, consisting in the main in construct- 
ing the straight part of carriage bows out of 
tapering tubes made of sheet iron with sol- 
dered seams and lower ends flattened, forming 
« part of the hinge. In conjunction with the 
bows made of wcmq, shaped and fitted into the 
upper ends of the tubes; that this invention 
was secured to him by letters patent dated De- 
cember 27, 1870, No 110518; that this patent 
was reissued as reissued letters patent No. 
9026, January 6, 1880; and that he obtained 
another patent. No. 114885, dated May 16, 
1871, for a new and improved carriage bow 
oover and slat iron oombined. That soon 
after be invented his first improvement in car- 
riage bows, for which he obtained the .patent 
dated December 27, 1870; and pending the ap- 
plication therefor, a contract m writtnff was 
entered into on or about the first day of Sep- 
tember, 1870, between himself and the com- 
plainants, as follows: 

"ThiB agreement, made and concluded this 

day of A. D. 1870, by and between 

Isaac N. Topliff, of the first part, and John A. 
Topliff and George H. Ely, of the second part, 
witnesseth: 1. The said party of the first part 
[123] is the sole owner of a certain patent for tubu- 
lar iron bows used in manufacturing carriage 
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and boggy tops, which patent was Issued the 

day of , A. D. . Now, in 

consideration of the agreements of said party 
of the second part to be by them performed, 
the said party of the first part hereby gives, 
grants, sells and conveys to the said party of 
the second part, the exclusive right of manu- 
facturing and of soiling the i^va mentioned 
article throughout the United States, for five 
years from the date of this agreement; it being 
understood that, at the expiration of five years 
the said par^ of the first part shall have the 
right to have the above named articles manu- 
factured at not more than two other places, to 
be sold at prices adopted by said parQr of the 
second part, but in all other respects the lighU 
and privileges of the sidd party of the second 
part shall continue during the entire life of the 
patent 

"2. The parties mutually agree that they wHl 
share the' expense of maintaimng the right of 
the patent against infringements and other pa- 
tents in the following proportion: the first 
party to pav one third and tne second party to 
pay two thirds. It is also further agr^d that 
anv improvement made on these furtides by 
eitner party shall be for the mutual benefit of 
the parties. 

"8. In consideration of the above grant the 
said party of the second part hereby agrees to 
pay to the said party of the first part 15 per 
cent on the wholesale selling prices of above 
named articles, as royalty on all sold by them, 
it being understood that these prices shall at 
all times be settled by mutual agreement be- 
tween both parties. The said party of the teo- 
ond part further M;ree that they will advertise 
thorouichly the above named article in such 
ways as may seem best, and do all in their 
power to introduce and extend the sale of said 
articles. They also agree that they will make 
them of qualify and finish to meet the approba- 
tion of said party of the first ptat 

"In witness whereof the parties have set their 
hands and seals to duplicates the day and year 
fint above wzitten. 



"L N. Topunr. 
"J. A. ToFUiv. 
*H}bobgb H. Ely. 
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That, in pursuance of this agreement, the [1241 
complainants entered upon the manufacture and 
sale of carriage bows, the defendant behig in 
thdr employment as traveling salesman, and as 
such devoted his tbne largely to the introduc- 
tion uid sale of said carrfige bows throughout 
the United States, and also hit time, thought 
and attention to making improvements therdn, 
knowledge of which was communicated by him 
to the complainants from time to time. That 
some of these improvements made by him wen 
oovered by the patent bearing date May 16, 
1871. That the business was carried on l^ the 
complainants in this way under said contract 
for more than eig^t yean, to tbefar great gain 
and profit 

The defendant further alleges that "After 
the issuing to him of the last mentioned letten 
patent, he made some slight changes and im- 
provements in themanufactun of carriage bows, 
and communicated the same to said complain- 
ants, especially to said John, and requested 
that, in the manufactura of carriage bows 
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under his p«t«it aforesaid, the said com- 

Slainants ahould construct and manufacture 
lem in accordance with his said suggestions 
and improvements, which improvements were 
communicated hy tibis defendant to the said 
oom^dainants on or about the first day of June. 
1878. That thereupon his said suggestion and 
invention was adopted by the said complainants 
in the manufacture of carriage bows by the said 
complainants: and afterwaras the said John 
A Topliff for the purpose of securing the 
same to the complainants and to this de- 
fendant for their mutual- use and benefit, in 
accordance with the terms of said contract, 
made application for a patent thereon, and 
secured the alleged patent in the complainants 
bin of complaint described. And this defend- 
ant alleges and says that, if in reality there is 
anything new or useful embraced in the said 
letters patent, issued to the said John A. Top- 
lift, that he was and is the true inventor and 
rightful owner thereof; and that the said John 
A. Topliff was not and is not the true and origi- 
nal inventor and discoverer thereof. And this 
defendant alleges that whether said patent, so 
issued in the name of said complainants, is or is 
not valid,that he, by the termsof his said contract 
ri251 ®Q^>^ ^^ with said complainants, is entitled 
'* '' to use the same to the same extent that the com- 
plainants are entitled to use the same. That, 
by the terms of said contract, such right is ex- 
pressly granted and conveyed to him, and that 
the complainants have so interpreted said con- 
tract, and have had upon thdr part the free use 
and benefit of the invention, discovery, and im- 
provement made by this def endimt and secured 
to him bv letters patent dated Hay 16, 1871, as 
•foresaid, and other considerations therefor, as 
agreed; and that, relying upon said contract, he 
communicated to the sud complainants the in- 
formation and instructions in regard to manu- 
iteturing under his said patents and other im- 

Srovements above named, upon which the said 
ohn A Topliff made the application and 
secured to the said complainants the letters 
patent said to be owned by them. And this de- 
fendant denies that he has made other use of the 
letters patent issued to the complainants than 
such as he was authorized to make by the terms 
of the contract aforesaid between the complain- 
ants and himself." 

The defendant further says that he has estab- 
lished a manufactory of carriage bows in the 
Ci^ of Cleveland, but not in any other place or 
places: and that by the terms of his contract 
with the oomplainants he Ib entitled so to do, 
and in said business to use the all^^ improve- 
ments covered by the patent described m the 
Wll ^^ 

The case was heard on the pleadings and 
proofs when, the circuit court being satisfied 
that under the contract set up in the answer 
each party had a right to use, without the pay- 
ment of royalty, the patent Issued to the com- 
plainants, a decree was entered dismissing the 
dQI. The complainants took the present ap- 
peal 
It Ib now contended, on the part of the ap- 
sUants: 1, that at thetime when the bill was 
led the contract set iq> in the answer was not 
In force, having been previoody resdnded by 
the parties; and 8, thatft the contract is In force* 
lilt 
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it does not secure to the appellee the riffht to 
the use of the improvement covered by toe pa- 
tent to John A. Topliff of August 24, 1875, be- 
longing to the appellantB. 

The circumstances which, according to the 
contention of the appellants, constitute the .-^^- 
rescission of the contract are claimed to be as l^**J 
follows: 

They allege that when the contract in ques- 
tion was entered into, the application of the ap- 
pellee for his patent was penoing: that a sample 
specimen of the carriage bow intended to be 
covered by the patent was shown by the api^el- 
lee to the appellants; that the appellee repro- 
sented to them that the patent would cover the 
use of tubular carriage bows; that in point of 
fact the original application made the follow- 



ing claims: 
^•1. 



The upright part of carriage bows, con- 
structed of tubulBLr sheet metal A, In combini^ 
tion with the wooden bow B, put together in 
the manner and for the purposes set forth and 

'*2. The tube A, with ek)ngated flat portion 
c, to form a solid joint with the bow socket D 
in the manner described. 

''8. The scallop edged sheet iron bow sockei 
D to be used in connection with the tubes A 
and A^ in the manner described." 

That these claims were rejected in the Patent 
Oifice, and in lieu of them the claim of the pa- 
tent as issued on December 27, 1870, was substi- 
tuted, as follows: 

"The straight part of the bow A, tubular 
and flattened at the lower end, the bow sockei 
D, consisting of two concave scalloped pieces, 
and the bent part of the bow B, all comoined, 
constructed, and arranged as and for the pur- 
poses set forth " 

That the appellants were not aware of the 
rejection of the orfginal claims untfl some time 
in the year 1879; tmit during that >diod they 
acted under the Impression that they were 
secured in the exclusive right to use carriage 
bows containing the tubular uprights, that they 
had no knowledge to the contrary until the fact 
was disclosed by an examination of the records 
of the Patent Ofl9ce;that inunediately upon 
discovering it they gave notice to the appellee 
that the consideration for the contract between 
them had thus failed, the patent being of no 
avafl to them, and that they would no longer 
regard it as obligatory, and that thereupon the 
appellee acquiesced in this rescission of tne con- 
tractby ^em, and resumed his ownership of the 
original patent, surrendered the same, and 
obtained a reissue thereof on January 6, 1880, 
the ddms of which are as follows: 

"1. A carriage bow, the side or imright por- 
tions A A of wnich are tubular, substantially 
as and for the purpose shown. 

"2. A carriage bow consisting of the bent 
wooden section B and the tubular sections A A, 
the latter constituting the vertical sides or arms 
of the bow; the opposite ends of the bent por- [Iff] 
tion B beiuff secured to the ui>per ends of the 
tubular secUons A A, substantially asset forth. 

"8. A carriage bow consisting of the bent 
wooden sections B and the metallic tubular 
sections A A, the ktter constituting the straight 
or vertical sides of the bow, substantially asset 
forth. 

IMU. & 
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"4. A carriage bow consistiiiff of the bent 
wooden section B and the tubuSur sections A 
A, the laUer constituting the straight or verti- 
«d sides of the bow, and constructed at their 
lower ends to be attached to a socket or car- 
riage seat, substantially asset forth." 

On the other hand, it appears from the testi- 
monj in the case, that the manufacture of the 
cama^ bows, as contemplated under the ap- 
plication for the original patent, was abandoned 
Dj the parties before the patent was in fact 
iflfiued, experience showing that the bows so 
made were not practically useful in the trade: 
that the original patent of December 27, 1870, 
soon tifUsr it was issued, was deliyered to the 
appellants, and kept in their possession until it 
was lost or destroyed in December, 1878, and 
that thereby they nad abundant opportunity of 
knowing, from an examination of its contents, 
the actual extent of its claims; and that subse- 
Quently a patent of May 16, 1871, was issued to 
the appellee for a new and improved carriage 
bow cover and slat iron combined, which em- 
bodied important improvements on the carriage 
bow as previously made. 

Under this patent all ^e parties continued to 
carrv on the business of making and selling 
carriage bows, the artides of manufacture be- 
ing from time to time improved and rendered 
more valuable and salable by the stiggestion and 
adoption of improvements made from time to 
time by both parties. To cover some of the 
improvements thus invented and adopted, the 
[1£8] appellant, John A. Topliff, applied for and 
obtained his patent of August 24, 1875. The 
claims of that patent are as follows: 

"1. In combination with the back tubes of 
bow sockets and wood bows or fillings, a steel 
or other hard metal plate, welded or otherwise 
fastened within the tube to the slat iron, sub^ 
stantiaUy as and for the purpose specified. 

"2. TLe combination, witn the metal tubes 
of bow sockets, of a wooden filling, substan- 
tially as and for the purpose set forth." 

John A. Topliff states, as a witness In the 
case, that his improvement consisted "in plac- 
ing a filling of wood in the tubes of the oow 
sockets to strengthen the same, and also in ex- 
tending the str^ of steel, which is ins^ted in 
the wood filling, far enousrh down to enable it 
to be welded or otherwise fastened to the slat 
iron." After the issue of this patent, the busi- 
ness was continued by the parties as before, 
the carriage bows and bow sockets being made 
with all the improvements added; the appel- 
lants continuing regularly to account to the ap- 
pellee, according to the terms of the contract 
between them, for his share of the proceeds of 
the sales of the manufactured articles, bein^ 15 
per cent of the wholesale selling prices ox all 
actually sold. These sums amounted in the 
aggregate to $40,000 or $50,000, and the pay- 
ments were made regularly imtu in August or 
September, 1879. 

In reference to John A. Topliff's patent of 
August 24, 1875, the appellee claimed that the 
idea of a wooden filling m the tubes of the bow 
sockets was suggested by him, and that of 
weldinff the steel plate to the slat iron was sug- 
gested by his brother. On that point he says 
m his testimony: 

" Some time in 1874 or 1875, 1 think it was, 
I came home, and my broUier said that they 
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had concluded to patent that deiice of weld« 
ing the steel to the slat iron, and he said that 
he thought that they had better take out a 

ritent or make one claim for the filling also, 
told him that the filling, of course, was my 
improvement, and I did not know that it would 
be right to insert it into his patent He said 
it would make no difference, as our contract 
would cover it all. He said that it would make 
no difference which took out the patent, wheth- 
er it was in his name or my name, and I made 
no further objection to it; but I always claimed, 
and he never disputed it at that time, that the 
device was mine as far as the filling was con- 
CCTned." 

This statement of the appellee as a witness is 
not contradicted by the testimony of either 
John A. Topliff or George H. £1^, the appd- 
lants, the only other witnesses examined in the 
cause. 

In 1879 the appellee left the employmentof the 
appellants, ana made preparations to establish a 
business of his own in the manufacture of car- 
riage bows and bow sockets in Clevehmd, 
claiming the right to do so under the terms of 
his contract, when the present controversv arose 
between theuL In explanation of iheit con- 
tinuing to pay royalty under the contract as 
kte as in 1879, John A. Topliff states in his 
testimony, as follows: 

"We paid royalty from the fact that we sup- 
posed that we were working under his original 
patent; we did not know to the contrary. The 
original patent was somewhere, perliaps, in 
our office, and was burned up in 1878, 1 think 
— ^I think that was the time of the fire— and 
we had not seen it for a long time, and sup- 
posed that we were working under the original 
patent until we finally reonved the file wrap- 
pers from Washington informing us to the con- 
trary; and when we received uem, together 
with the patent, we found out that we were 
not working under bis patent and refused to 
pay further royalty." 

This explanation cannot be accepted. It ia 
inconsistent with the facts testified to by the 
same witness, as well as others, that the manu- 
facture of the bows and bow sockets under 
the original patent ceased early in 1870, be- 
fore, in fact, that patent was issued; and that 
the business was actually carried on under 
Isaac N. TopliiTs patent of May 16, 1871, and 
the subsequent improvements patented to John 
A. Topliff under the patent of August 24, 1875. 
The fact, therefore, that the patent of Decem* 
bar 27, 1870, was of no practical value in the 
business was well known and perfectly under- 
stood from a very early period in its prosecu- 
tion, and the patent of May 16, 1871, was ac- 
cepted by the parties as a substitute for it 
The appellants, therefore, caniiot claim that 
they made the first discovory of its inutility in 
187v. and had a right by reason thereof to re- 
scind the contract for a failure of considera- 
tion. It was equally immaterial that Isaac N. 
Topliff subsequent^ thereto, in 1880, surren- 
dered that patent, and obtained the reissue. 
If the reissue is void, the situation of the par- 
ties is not changed; if it is valid and useful it 
inures to the benefit of the appellants as well as 
to that of the appellee, by vutue of the express 
terms of the agreement between Uiem. 

The second proposition of the f^pellants is 
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Ihat if tho ooBtnot set up in the answer is in 
f orce» it does not secure to the appellee the 
right to the use of the iinprovement covered 
by the patent sued on. The language of the 
agreement is this: "It is also further agreed 
that any improvement made on these articles 
by either party shall he for the mutual benefit 
of the paities.^' 

It is contended bv the appeUants that the 
articles referred to m this clause of the con- 
tract are those mentioned ihthe former part of 
the agreement as meaning articles to be manu- 
factured under the original patent of Isaac N. 
Toplifl of Decraiber 27. 1870, and that the im- 
provement which is to inure, by virtue of the 
clause quoted, to the mutual benefit of the par- 
ties must be an improvement upon the patented 
article. This, however, it seems to us, is too 
narrow and restricted a meaning to be placed 
on the language of the parties, uid udls to 
secure their actual intention. The subject 
of the contract is the manufacture and sale of 
bows and bow sockets for carriage and buggy 
tops, in wliich the parties were to have mutual 
interests, as defined in the contract. It was 
supposed, and this undoubtedly was the orig- 
inal basis of the agreement, that the appellee 
had secured the exclusive right to a valuable 
improvement in the manufacture of this des- 
cription of articles. ELis application for the 
patent was then pending; the patent was in fact 
subsequently issued. Ci the meantime the ar> 
tide as proposed was manufactured and put on 
sale, and ascertained by experience not suffi- 
ciently to answer the puipose. By mutual 
suggestion and assent improvements in the 
manufacture were adopted, and some of them 
embraced in the second patent to the appellee 
of May 16, 1871. The article made under that 
patent was treated as the article intended by the 
contract. Other improvements were subse- 
quently devised and adopted for perfecting the 
same article, and these were embraced in the 
patent to John A. Toplift of August 94, 1875. 
The operations of the parties in Uie manu^M^- 
ure and sale of the article were carried on, 
and continued to enlarge and prosper, and be- 
came profitable; and the paraes throughout 
acted upon the assumption and understanding 
that the article thus manufactured was the ar- 
ticle contemplated by the contract between 
them. If there were any doubt or ambiguity 
arising upon the words employed in the clause 
of the contract under consideration they would 
be effectually removed by this practical con- 
struction continuously put upon them by the 
conduct of the parties for so long a period. 

"In cases wnere the language used by the 
parties to the contract is indefinite or ambig- 
uous, and hence of doubtful construction, the 
practical interpretation of the parties them- 
selves is entitled to great, if not controlling, 
inliuenoe. The interest of each generally leads 
him to a construction most favorable to himr 
self; and when the difference has become seri- 
ous and beyond amicable adjustment, it can 
be settled only by the arbitrament of the law. 
But in an executory contract, and where its 
execution necessarily involves a practical con- 
struction, if the minds of boUi parties concur, 
there can be no great danger in the adoption 
of it by the court as the true one." Ohieago t. 
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8heUbn, 76 U. 8. 9 Wall 00, 64 [19: 694, 696], 
per Mr. Justice Nelson. 

In our opinion, the contract between the par- 
ties set up in the answer continued in foroe^ 
notwithstanding what was dona l^ the ap^ 
pellants in 1879 with the intention to put an 
end to it; and, by virtue of its terms, ue ap- 
pellee is entitled to manufacture, in Cleveland, 
carriage bows and bow sockets, using therein 
the combinations covered by the patent to John 
A. Topliff of August 24, 18i75, without royalty, 
and without being charged with liability as an 
infringer. 

Tha decree tff the Oireuit Oovrt in diimie$in§ 
the biU, iehieh ie ita whole legal effect, uae thm^ 
fore right, and ieherebif qgmned. 
True oo]»y. Test : 

James H. MoKennej, Gerk, 8u|». Ocnirt» U. flL 



LIZZIE TUTTLE, Admrx. of OB»^JS Tuttlb. 

Deceased, F^. in Brr,, 

e. 

DETROIT, GRAND HAVEN AND Mllr 

WAUKEE RAILWAY COMPANY. 

(See 8. 0. Beporter*B ed. — J 

Maeter and mrvemt'-^tter eueumea rieka of 
emploi/fnent^ contributory negligence^ rcui' 
roade—curteeineide track 

h Where on^ enters the servtoe of another In a 
partioalar employment he asgumffiB the risks Ind- 
OfMit to suoh employmeDt. 

a. The oourti are not reqolred to restrict the 
ilfl:fat of a railroad company to oon-iruct its side 
tracks in its freight depots and yards with such 
curves as it may deem expedient and proper. 

8. In the case presented, it is held: that the 

Slalntiirs intestate entered the eniployment of the 
ef endant as a brakeman with fuD knowledge of 
the form of the defendants side tracks* the oon- 
Btniotion of its oars, and the hasarda incident to the 
service; that lie assomed the risks of such employ- 
ment ; that he was ffuilty of contributory nestt- 
gence, and that the court below properly directed 
a veralct for the defendant. 

Wo. 186.1 
Argued and mtbmOted AprA 4f JS87. Decided 

Ma/g i$, 1S87. 

rr ERROR to the Circuit Oomt of the United 
States f <v the Eastern District of Michigmn. 
JMnned. 

The history and facta of the case appear la 
the opinion of the court. 

Mesare, O. M. Spriiii^er and F. A. Baker, 
for plaintiil in error: 

It was the duty of the defendant to construct 
and keep in repair a proper, soflElcient and safe 
roadbed and track; and it Is liable to an em- 
ployee for n^ligence in the perfonnanoe of 
thisdn^. 

Northern PadflcB. S. Oo.t. Barbcrt, 116 U. 
a 64d (89: 760); Brodcrick t. Detroit Oo. 56 
Mich. 261. 

In addition to the aothorities cited by Mr. 
Juatiee Field, hi Northern Faoijic R B. Oo.r. 
Herbert, we refer to the following instances 
where the employer has been held liable for 
neglig^ce in constructing or in not repairinff 
the histrumentalities the servant was required 
to use in the performance of his duties, tis: 

Want of n^Mdr in the roadbed of a raOrosd. 

in U.& 
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8mw ▼. EnuatMie RB.Ch.S Ukxt, 441. 

Lnoffleleiitlj supported derrick, at side of 
fiilroad. 

HoUtmr. FttMurgJEL R Oa. 129 Msss. 268. 

Def eotire ocmstmciioD of trestle work. 

Bltnerr. Locke, 185 Mass. 576. 

Faflnre to repair a telltale or bridge jroaid. 

Wardem t. Ok (Mony R R Co. 187Ma«. 
S04. 

Improper^ constmoted culvert under a rail- 
road. 

Dd^vU T. (kntnA Fl. A & Ob. 65 Y t 86; 
€hieago0t6.RR Oa. t. ^9^,45 HL 197. 

Machineiy neriigently set up. 

WOion ▼. WSi^MMtic Linm Oo. 60 Oonn. 
488. 

Defective platform or scaif old. 

BrnHng y. Steinwaf, 101 K. Y. 647; Behm 
▼. Ormand, 58 Wis. 1. 

PermittiDgcar ladder to remain out of order. 

Biehmond, eicRROa.Y. Moon, 78 Ya. 98. 

Negligently constructed railroad. 

TVoiiby. 0&: A & & Cb. 68 OaL 96. 

Rotten ties on the roadbed of a railroad. 

JSmutan, etc ROo.r. MelTamara, 59 Tex. 
255. 

Unevenand improperly constructed sidetrack. 

F&rterY. OantnibaidSt. Jo.RROo.^dHo. 
160. 

Buffers on two cars so placed that they went 
by each other, and crushed employee between 
tnecars. 

JBlUiY. 19. T.etc.RROo.96 N. Y. 546. 

Defective machineiy for operating a circular 
saw. 

Indkma Oar Oo.y. Parker, 100 Ind. 181. 

Side track with too short a curve, and an im- 
proper connection with main track. 

PatUreon v. Pitttburgh, ete. B. i2. Cb. 76 Pa. 
889. 

The question of contributory negligenoe 
should have been submitted to the Jury. 

Spieerr. South Boeton Iron Oo. 198 lAMM.^t9; 
Muivevr. Rl. Loeomatiee Worke, 14 R L 204. 

In the case at bar, it was apparent that there 
was quite a sharp curve, out that it was so 
very sharp or irregular that the draw beads 
would pass each other, could only be known 
by actual experiment, or by the use of instru- 
ments. The defect was a latent one in every 
•enseofthe word. 

But even, if the deceased had known of the 
defect, it would not neo o s sari ty foUow that be 
was guilty oi contributory negngonoe, because. 
In the busy and prompt pcnormance of his 
work, he old not remember the exact locally 
of the point of danger. 

Snow V. Eoueatondc Ob. 8 AlleQ,441; Otm^ 
leafv. in. Oent. RR Oo.29 Iowa, 14. 

Mr. B. W. Meddaugh, fordefendrat In error: 

It was not negliffence in the defendant Com- 
pany, in respect of Its employees having to use 
the railroad track in question, to lay the track 
on any curve practicable for the operation of 
cars upon It. There Is no possible rale of safe- 
ty In the radius of a track's curve. It is al- 
ways only a question of d^rees and danger. 
Nor is there any oonunon nue of practice. To 
refer the matter to a Jury in every case^that 
most incompetent of bodies for such a ques- 
tion— would be in effect to mske rallwav com^ 
panics Insurers of the safety of such tracks; 
lor there would be no escape from liability. 

ISS u. & 



BandM v. BattimmdO. RROb.lW TJ. 
a478(27:1009. 

In Day V. liledo, eto. R R Co. 4» Mich. 
628, there was an exceptional danger in the 
work of coupling. The man was e3q>erienoed 
In the business. The danger was apparent and 
not hidden. In all essential particubrs It was 
like the case at bar. Thesamepiinoipleis^>- 
plicable. 

See also Lo9^ v. Boeton, eto.RROo.lf» 
Mass. 79; Baylory. DOamaire. eto. R R Oo. 
40 N. J. L. 28; Fa2& V. i2. jSL 0). 56 Iowa, 520; 
Sweeney v. Oentral P. & 12. Ob. 57 OaL 15; 
Naplor V. Ofueoffo AN. W.RROo.^ Wis. 
661; BMivanY. India Mfy. Co. 118 Mass. 896; 
Baine v. fit. Louie, oto.RR 00.11 Mo. 164; 
BaUimcre dfO.RROo.r. Strieker, SiUd. 41; 
Bolden v. Fitehlmirg jSL i2. Ob. 129 Mass. 268; 
Bwrke v. WiiherUe, 98 N. Y. 562« 

Bven In the matter of tools and machinery, 
the servant cannot recover damages be mej 
suffer from defects of whidi he had noknowt 
edge, save under exceptional circumstances. 

Pkuder y. Pa. R R Co. 9S P%. 104; 
QrigUh* Y.Qidlow, 8 Hurl, ft N. 648: Aeeop v. 
Tatee, 2 Hurl & N. 768; Leary v. Boeton, etc. 
& A Ob. 189 Mass. 580. 



Mr. Juetiee Bradley delivered the opinion 
of the court: 

This was an action for negligence resulting 
in the death of plaintiff's husband and Intestate, 
Orson Tuttle, a brakeman in the defendant's 
empbyment The dedaratloii contained three 
counts, the first of which charged that on or 
about the 80th of October, 1882, the said Tut- 
tle was in the employ of the defendant in the 
dtv of Detroit at the "Detroit, Grand Haven 
and Milwaukee yards^" and In the oourMof bis 
ordinary employment was ordered to couple 
some cars stanoing on a certain track known 
as "bootjack siding," that said siding Is a 
double curve track contalnine *a veiy sharp 
curve; that in compliance witn the ^er ha 
proceeded to couple certain cars on said sidln|r, 
which were near a certain boat slip, and while 
he was endeavorhig to oonple said can the 
"draw heads" of the can fuled to meet and 
passed eadi other, allowing the said can to 
come so dose tQgeUier that ne was crushed to 
death; that there were no bumpen nor other 
devlce-on either of the said can tomvent them 
from going together. In case said draw beads 
fsiled to meet and passed eadi other; and that 
the only device on said can for the purpose of 
keeping them apart and to receive the concus- 
sion in coapUngwas the draw heads aforesaid. 
The charge of n^gUgeDce was that the def endp 
ant, djp^rrtingrteduty, isflerfod, in the con- 
struction of Itssald cars, to provide any means 
to prevent Inluring Its said emjAoyi In case 
the draw heads of Its can so constructed should 
fall to meet or pass each other under drcnnip 
stances set forUi; and that the said defendant, 
in the construction of said "boo^ack sid- 
ing," so called, neg^gently and unsklllfully 
constructed Uie same with so sharp a curve 
that the draw heads of the said can failed to 
meetand passed each other, thereby causingihe 
death of the said Onon Tuttle while In the act 
of counUngsaldcan as aforesaid, without fault 
or neg^igrace on bis part. 

The third count was sabitantlally the same 
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ai tbo first; the second count, which charged 
a defective oonstruction of the car, in not sup- 
plying it with bumpers, or other means of pre- 
Tenting the draw heads from passing each 
other, was abandoned at the trial As stated 
in the brief of the plaintiff's counsel, "the first 
and third counts allege that the bootjack sidine 
was negligent!/ and unskillfully constructed 
by the de&ndimt, with so sharp a curve that 
the draw heads of the cars in use by it would 
pass each other and cause the cars to crush 
any one who attempted to make a coupling 
Uiereon;" and this alleged faulty construction 
of the track was Uie pimcipal matter of contest 
on the trial; the plaintiff contending that the 
defendant was bound, in duty to its workmen 
and employ^ to construct a track that would 
not expose them to the danger which existed 
in this case; whilst the defendant contended, 
and offered evidence to prove, that the track was 
oonstructed according to the requirementsof the 
situation, a sharp curve being necessary at that 
place in order to place the cars, when loading, 
alongside of the aock or slip; that such curves 
are not uncommon in station yards; that in 
such conditions the draw heads of cars quite 
often pass each other when the cars come to- 
gether; that this must be presumed to have been 
well kaown to Tuttle, the deceased, who was 
an experienced yard man; that he accepted the 
employment with the full knowledge of its 
risKs, and must be held to have assumed them; 
and tiiat it was negligence on his part to place 
himself in sudi a situation as to incur the dan- 
ger and suffer the injury complained of. It 
appeared by the evidence that, when trying to 
make Uie coupling, the deceased stood on the 
Inside of the curve where the comers of the 
oars come in contact when the draw heads pass 
each other, a&d will crush a person caught be- 
tween them; whereas, on the outside of the 
curve they are widely separated, and there is 
no danger. The defendants contended that the 
position thus taken by Tuttle was contributory 
ncj|g;liffence on his pait. On the other hand,, 
the plaintiff offered evidence tending to show 
that it was usual for the brakeman in coupling 
cars on a curve to stand on the inside, so as to 
lee the engineer and exchanffe signals with him 
for stopping, backing or gmng Forward. The 
defendjamta contended, and offered evidence 
tending to show, that this was not necessary, as 
there were always the yard master or others 
itanding by ana oo-operating, by whom the 
signals could be given. 

This statement of the pleadings and of the 
leading issues raised on the trial is sufficient for 
properly understandingthe question of law pre- 
sented to the court upon the evidence ad- 
duced, the Judge direct the Jury to find a 
verdict for ine defendant; holding that TuUle 
wantonly assumed the risk of remaining upon 
the inside of the draw bar, when he should 
have gone on the other side, and that the de- 
fendant ought not to be hdd in this action. 

We have carefully read the evidence pre- 
sented by the biU of exceptions, and although 
it appears that the curve was a very ^arp one 
at the place where the accident happenea, yet 
we do not think that public policy requires the 
courts to lay down any rule of law to restrict a 
railroad company as to the curves it shall use 
in its freight depots and yards, where the safety 



of passengers and the public ia not involved; 
much less that it should be left to the var>'ing 
and uncertain opinions of juries to determine 
such an encrineeriog question. For analogous 
cases as to the ri^lit of a manufacturer to choose 
the kind of machinery he will use in his busi- 
ness, see Bichardi v. &>ugh, 53 Mich. 213; Hay- 
den V. SmitktiUe ^ffJ. Co. 29 Conn. 558. The 
interest of railroad companies Uiemsclves is so 
strongly in favor of easy curves as a means of 
facilitating the movement of their cars, that it 
may well be left to the discretion of their of- 
ficers, and engineers in what manner to con- 
struct them for the proper transaction of their 
business in yards, etc. It must be a very ex- 
traordinary case, indeed, in which their discre- 
tion in this matter should be interfered with ia 
determiningtheir obligations to their employes. 
The brakemen and others employed to work in 
such situations must decide for themselves 
whether they will encounter the hazarda inci- 
dental thereto; and if they decide to do so, they 
must be content to assume the risks. For the 
views of this oourt in a cognate matter, see 
BandaU v. Baltimore dtO.B. B, Co, 109 U. S. 
478, 488 [27: 1003, 1005], where it was said: 
"A railroad yard, where trains are made up, 
necessarily has a great number of tracks and 
switches dose to one another; and anyone who 
enters the service of a railroad company con- 
nected with the moving of trains, assumes tho 
risk of that condition of things." It is for 
those who enter into such employments to exer- 
cise all' that care and caution which the perila 
of the business In each case demand. The 
perils in the present case, arising from the 
sharpness of the curve were seen and known. 
They were not like the defects of unsafe ma- 
chinery which the employer has neglected to 
repair, and which his employes bave reason to 
suppose is in proper working condition. £ very- 
thing was open and visible, and the deceased 
had only to use his senses and his faculties to 
avoid the dangers to which be was exposed. 
One of these dan^pers was thai of the draw bars 
dipping and passing each other when the can 
were brought together. It was his duty to look 
out for this and avoid it The danger existed 
only on the inside of the curve. This must 
have been known to him. It will be presumed 
that, as an experienced brakeman, he did know 
it; for it is one of those things which happen 
in the course of his employment, under such 
conditions as existed here. 

Without attempting, therefore, to give a 
summary of the evidence, we have no nesita- 
tion in saying that the judge was right in hold- 
ing that the deceased, by voluntarily assuming 
the risk of remaininjBr on the inside of the draw 
bar, brought the injury upon himself; and the 
Judge was right, therefore, in directing a ver- 
dict for tbe defendant. We are led to this con- 
clusion, not only on the ground that the de- 
ceased, by his own negligence, contributed to 
theaccid^it, but on the oroader ground, already 
alluded to, that a person who enters into tbe 
service of another in a particular employment 
assumes the risks incident to such employmenL 
Judge CoolcrvNumounces the rule in tne follow, 
ing terms: ''The rule is now well settled," says 
he, "that, in general, when a servant, in the 
execution of ms master's business, receives so 
injury which befaUs him from one of the risks 
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inddonl to Um bndncu, be oumot hold tbe 
niMtor raBDonilble, hut must bear tha oonse- 
queocM bbiueU. The leason most geoenllj 
asdgiied for this rale U that the serruit when 
be engages In the employment, dom so la view 
of slf^e inddental h&zorda, and Uuit he and 
hla employer, when making their negotUUoiu, 
fixing the terms and agreeing upon the com- 
pens^ion that shall be paid to him, must have 
contemplated these as baring an important 
bearing apon their stlpnlatioDs. As the seirant 
then knows that he wlU be exposed U> tbe In- 
EJdenlal risk, 'be must be suppmed to have con- 
tracwd that, as between himself and the master, 
he would run this risk.'* Tbe author proceeds 
to show that this la also a mle of public policy, 
(nasmucb as an oppostte doctriiK would not 
only subject emploreis to unieasonable and 
oflen ruinous respobslbllltlee, thereby embar- 
rassing sll brantuea of business, but It would 
■" *he servant (o omit 



protect him against the misconduct and negli- 
gence of otbera in the same service; and in ex- 
ercising such diligence and caution he would 
have a better security eEainst Injun to himself 
than any recourse to the master for damages 
could afford. 

This accurate summary of the laweupenedes 
tbe necessity of quoting cases, which are re- 
ferred to by the author sod by eveiy recent 
writer on the same subjecL Its application to 
tliis case is quite clear, Tbe defendant, as we 
have seen, had a right to construct its sidetrack 
with such curves as its engineers deemed exp»' 
d lent and proper; and asto the draw heads, snd 
tlie absence of bumpers, the plaintiff herself 
abandoned all clsiin founded upon any sup- 
posed miaconatmclion of the cars in relation 
thereto. Then, it was clearly shown to be a 
" "1 accident, especially on sharp 
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•ion to be reacbed from these undoubted facts 
Is that be assumed tlie risks of the business, 
and his representative has no recourse fordam- 
ages against the Company. 

This view of the subject renders it unnecea- 
•ary to examine the various particular Instruc- 
tions which tbeplaintUTs counsel requested tbe 
court to (rive to the jury. The only one that 
need be noticed is the following, namely: 

" If the lury And that Tultle bad no notice 
or knowleilge of the fact that tbe draw heads 
would pass on a portion of this siding, and that 
tbe fact Itself would not be noticed or discov- 
ered by a careful and prudent man while en- 
gaged in coupling cais on Eoid siding, then it 
cannot be said that he was guilty of contribu- 
tory negligence, unless it bad nlrendy come to 
his knowledge that tbe draw bead^ would pa^." 

On this point the judge stated, in liischarge, 
ibat "he (the deceased) knew, as be was an ex- 
perienced man, that draw bars do slip some- 
times, even upon a straight track, as it has been 
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teatifled to, and the sharper the curve tho 
greater was the danger of their slipping." la 
making tUs statement the Judge was fully 
borne out by the testimony, and tnere was no 
evidence to contradict It. 

W« find no TTor in tha Jvdgmmt, and it fs 
tAtrtfore i^fflrmtd. 

Mr. /MfKW Killer t 

I dissent from this judgment, and especially 
the proposition that the Railroad Company 
— 'ea no du^ to its employes in regard to the 

srpness of the curves of the track in tho 
yarda In which they are employed. 

Mr. Jtulioa HtUh unites in this dissent. 

Tiueeopr. Test: _ 

Jantes H. HoKamier. Caerk, Bnp. Oourt, U. a. 



HAHOUB a. HAITNA n u.., Ptfk At Srr., [■*) 

JOHN B. HAAS vr ai. 
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Praeliee—biU ofexe^Oioru—regvirementi—SiiU 
,^—<^fflrmaTutforfaUur« to rtduee tacpentti (s 
pTopffrfoTvit 

L Thlsaoartosnonl7 determine tlw valiottr of 
axoeptlons duly framed and preaeated. 
_»,. ofstaan* 
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'be history and facts of the case sufBdenlly 
apuear in the opinion of the court. 

Mr. E. J. Estepi for ^aintUIe In error. 

Me»»>t. Duiiel H. Ball. Waltar H. 
Smith. A. T. BHtion aaA A. B Broumt, lot 
defendants in error, 

Mr. JaUite Onsy delivered tbe oi^nlon of 
the court: 

This action was brought by Maas and others, 
citizens of Marquette in the Stat« of Michi- 
gan, against Hanna and others, commission 
merchants and citizens of Cleveland in the Stat« 
of Ohio, upon this contract, si^Tied bv the de- 
fendants and addressed to the ploiutifis' agent: 

"Marquette, Mich., August 33, 1874 We 
will advance $25.26 per ton on 600 to 1000 
tons" (increased by supplemeotal contract to 
2000 tons) "Michigan cnarcoal pig Iron, when 
delivered at Cleveland." 

At the trial the plaintiffs Introduced evideoco 
tending to prove that such iron, on which the 
plaintiffs bad advanced |30 a ton, was deliv- 
ered by them to the defendants on the faitb of 
1117 
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this i^oD tract, and was afterwards sold by the 
[25i defendants for less than the amount of the 
plaintiffs' advances; and the plaintiffs recov- 
ered a verdict for the difference, amounting to 
$9,120.52. A motion by the defendants for a 
new trial was overruled, and judgment entered 
on the verdict, and the defendimts sued out 
this writ of error. 

The bill of exceptions signed bv the presid- 
ing judffe begins by stating that the parties re- 
spectively introduced the evidence shown in an 
exhibit annexed and marked A. That exhibit 
appears to contain a report of all the evidence 
introduced at the trial, with minutes that cer- 
tain parts of it were objected to. The bill of 
exceptions then, without even stating that ex- 
ceptions were taken to the admission of any of 
the evidence, proceeds and concludes as fol- 
lows: 

"And neither party having offered or given 
further testimony, the cause was argu^ by 
counsel; and thereupon the court charged the 
Junr as set forth in the annexed exhibit, marked 
' Charge.' and refused to charge as therein set 
forth; to which charges and refusals to charge 
the defendant at the time excepted, assetfoith 
in said exhibit; and thereupon, after verdict 
and within the time fixed by the court, the de- 
fendant filed his motion for a new trial, which 
was heard and overruled by the court; to which 
ruling the defendant at the time excepted, and 
the court entered judgment upon the said ver- 
dict. Thereupon the defendant requested the 
court to sign and seal this his bill of exceptions, 
which is here accordingly done within the time 
limited by the court." 

The exhibit marked " Charge," in the tran- 
script sent up to this court, consists of three 
closely prints pages setting forth the whole 
charge of the Judge, followed by as many more 
pages contaimng what appear to be a stenog- 
rapher's notes of a conversation ensuing be- 
tween the judge and the counsel of both par- 
lies as to the meaning and effect of the charge 
already given to the jury, but interspersed with 
remarks of either counsel that he '* excepted," 
or •* desired to note " or ** to preserve " an ex- 
ception to that part of the charge which bore 
upon a certain subject, or to the refusal of the 
court to charge as orally requested by counsel 
in the course of that conversation. 

The object of a bill of exceptions is to put on 
[«6] record rulings and instructions in matter of law 
which could not otherwise be a subject of re- 
vision in a court of error. The excepting party, 
in order to entitle himself to sudi revision, must 
not only allege exceptions at the trial or hear- 
ing, but he must afterwards draw up and hand 
to the presiding judge those exceptions in writ- 
ing, stating distinctly and specifically the rul- 
ings or instructions of which he complains. 2 
Inst. 426; Steph. PI. Ist Am. ed. Ill ; Turner 
V. TaUa, 57 U. 8. 16 How. 14, 29 [14:824, 8811; 
Insurance Co. v. 8ea, 88 U. 8. 21 Wall. IW 
[22:5llj. If the exceptions so drawn up by 
the party in writing are found to be true, 
they are sealed, or often, in the practice of the 
federal courts, merely rigned by the presiding 
Judge. Herberts, Butler,lnV. 8. 819 [24:958]; 
Rev. Stat. § 953. Minutes of the judge or clerk, 
or notes of a stenographer, cannot take the place 
of a bill of exceptions, but are only memoranda 
by the aid of which one may afterward! be 
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drawn up. Pomer&y v. Bank €f Indiana, 68 
U. 8. 1 Wall. 692 [17:6881; Thompson t. Riggs, 
72 U. 8. 5 Wall. 633 [18:704]; Young y. MarUn, 
75 U. 8. 8 Wall. 854T19:418]; Insurance Co. v. 
Lanier, 95 U. 8. 171 [24:3831. The exceptions 
must be drawn up and settled in proper form in 
the court below, and cannot be amended or re- 
drafted in this court. SUmpson v. Westchester 
R. Co. 44 U. 8. 8 How. 568 [11:7221. 

This biU of exceptions has been mmed and 
allowed in disregard of the settled rules of law 
upon the subject. No ruling upon evidence is 
open to revision, because none appears to have 
been excepted to; Scott v. Lloyd, 84 U. 8. 9 Pet. 
418, 442 [9:178, 186]; and the overruling of the 
motion for a new tnal is not a subject of ex- 
ception. R. Co. V. Heck, 102 U. 8. l20pW.58]. 
The bill of exceptions, instead of statin/;: dis- 
tinctly, as required by law and by the 4th Rule 
of this court, those matters of law in the charge 
which are excepted to, and those only, does not 
contain any pari of the charge, or any excep- 
tion to it, and undertakes to supply the'want by 
referring to exhibits annexed, containing all the 
evidence introduced at the trial, the whole 
charge to the jury, and notes of a desultory con- 
versation which followed between the judge 
and the counsel on both sides, leaving it to tlus 
court to pick out from those notes, if possible, 
a sufficient statement of some ruling in matter 
of law. 

But to assume to do that would be to take 
upon ourselves the duty of drawing up a proper 
bill of exceptions, a duty which belonged to 
the excepting party, and should have been per- 
formed before suing out the writ of error. This 
we are not authorized to do. Our duty and 
authority are limited to determining the valid- 
ity of exceptions duly framed and presented. 

The defendant having failed to reduce their 
exceptions to such a form that this court can 
pass upon them, the judgment must be aflftrmed. 
Suydam v. Williamson, 61 U. 8. 20 How. 427 
[15:978]; Insurance Co. v. 6m, above cited« 

Judgment affirmed. 

True copy. Test: 

James H. MoKenney, Olerk, Sap. Oourt^ U. & 
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THOMAS W. BARTRAM bt al. Flff^ m [116] 

WILLIAM H. R0BERT80N. Ooncctor of 
of the PoBT OF Nbw Yobk. 

(See 8. a Beporter*8 cd. 11^12L) 

Duties^TrsaUes ttith Denmark and SatocUian 
Idands— sugar imported from dominions cf 
Denmark, not free from duty. 

1. The Treaty between the United Statet tad 
Denmark does not require the former to extend to 
the latter without compensation, privlleffee whlob 
it has conceded to the Hawaiian Islanoa 1 
change for valuable conoessions. 

2. Sugar imported from the dominioos of 
mark is not entitled to exemption from dutr under 
the treaty with that country, beoMifle of the ezemp> 
tion from duty of sugar imported firom the Hawal> 
ian Islands; such exemption being in conaldevattoa 
of reciprocal oommiseioos. 

[No. 276.] 
Argued ApHl f9. 18S7. Dteidei May tS, 2X87. 
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rf ERROR to the Circuit Court of the United 
States for the Southern District of New 
York. Reported helow, 21 Blatchf. 211. AJ- 
firmed. 

The histoiy and facts of the case appear in 
the opinion of the court. 

Meisri. Henrjr £• Tremainand A. J. Wil- 
lard» for plaintiffs in error: 

In the case at bar this court is called upon 
to interpret and to apply the Treaty, and to de- 
termine, in disposing of the resistance of the 
Executive Department to Its application, wheth- 
er that resistance is by proper authority, and 
whether either Congress or any governmental 
authority has in any wise intruued upon the 
operation of the treaty article in question and 
upon Uie co-ordinate obligation on the part of 
the Judiciary Department of the IJnitea States 
Government to enforce this Treaty as part of 
tiie mimicipal law of the land. 

A peculiarity of the Judicial powers of the 
courts of this countiT in regard to treaties is 
thus alluded to by Ohi^ Jtutiee Marshall in 
the Supreme Court of the United States; "A 
treaty is in its nature a contract between two 
Nations, not a legislative Act It does not 
generallv effect, of itself, the object to be ac- 
complished, especially so far as its operation is 
Infraterritorial; but is carried into execution by 
the sovereign power of the respective parties to 
the instrument In the United States a differ- 
ent principle is established. Our Constitution 
declares a treaty to be the law of the land. It 
is consequently to be regarded in courts of Jus- 
tice as equivalent to an Act of the Legislature, 
whenever it operates of itself without the aid of 
any legislative provision. ♦ • • Fotter v, iVbl- 
•w, 27 U. S. 2fet 258-814 (7: 415, 485). •♦ ♦ 
The courts are bound to take Judicial notice of 
and to enforce in anyappropriate proceedingthe 
rights of persons growing out of that treaty." 

U, 8, V. Batueher, 119 U. 8. 408 {anU, 425). 

This court will take the treaty provision as 
municipal law and applv it to the case in hand 
unless insurmountable obstacles intervene. In 
the entire absence of any ccmgressional action 
since the treatv provision beotme operative, 
DO obstacle, and no reason for one, is presented. 

The foUowinff are some of the notable in- 
stances where tms court has expounded treaties 
or determined rights claimed under treaty pro- 
visions: 

U, 8. V. The Pidgffif, 6 U. S. 1 Cranch, 108 
@: 49); Society Prop, Gomel t. New Eaten, 21 
U. S. 8 Wheat 464 (5: 682); Orr v. Rodffeon, 17 
U. 8. 4 Wheat 462 (4: 615); Fhiffax v. Euntev'e 
Zeaee, 11 U. 8. 7 Cranch, 627 (3: 461); Blighfs 
Leeeee v. BoeheeterJtQ U. 8. 7 Wheat 544 (5: 
518); Chirae ▼. Ohirac, 15 U. 8. 2 Wheat 271 
(4: 237); PrewH v. Qreneam, 60 U. 8. 19 How. 
7 (15: 574); Foiter ▼. Ifeileon, 27 U. 8. 2 Pet 
814 (7: 485); Oareia v. Lee, 87 U. 8. 12 Pet 518 
(9: 1179); Omegye v. Vaeee, 26 U. 8. 1 Pet 198 
(7: 108); TheAmitMe ZMeUa, 19 U. a 6 Wheat 
71 (5:208); Ol^fiM ▼. MarrioU, 51 U. 8. 10 
How. 146 (13: 364)l 

Read as a statute in 1882, existing at all 
events since September 9, 1876, the Danish 
Treaty operates, of itself, prqpHo tiffore, to 
limit the rate and amount of duties on Danish 
products to such rate and amount of duties as 
may be at any time payable on the like prod- 
ucts of any oUier foreign country. 
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Mr. G. A* Jenlui, SoUeUar^Qm., for de- 
fendant in error. 

Mr, JuiUee Field ddiveied the ophdon of 
the court: 

The plaintiffs are merchants doing business 
in the CiWof Kew York, and in March and 
April, 18o2, they made four importations of 
brown and unrefined sugars and molasses, 
the produce and manufacture of the Island of 
St Croix, which is a part of the dominions of [117) 
the King of Denmark. The goods were regu- 
larly entered at the custom house at the Port of 
New York, the plaintiffs claiming at the time 
that they should be admitted free of duty under 
the Treaty with Denmark, because like articles, 
the produce and manufacture of the Hawaiian 
Islands, were, under the Treaty with their King, 
and the Act of Congress of Aueust 15, 1876. 
to carry that Treaty into operaoQn, admitted 
free of duty. The defendant, however, who was 
the Collector of the Port of New York, treated 
the goods as dutiable articles, and, against the 
claim of the plaintiffs, exacted duties upon 
them under the Acts of Congress, without re- 
gard to those Treaties, amounting to $88,222, 
which they paid to the Collector under protest, 
in order to obtain possession of their goods. 
They then brought the present action against 
the Clollectorto recover the amount tiius paid. 
The action was commenced in a court of the 
State of New York, and, on motion of the de- 
fendant, was transferred to the Circuit Court of 
the United States. 

The complaint sets forth the different impor- 
tations; that the articles were the produce and 
manufacture of St. Croix, part of the domin- 
ions of the 'King of Denmark; their entiy at 
the custom house, and the daim of the plaint- 
iffs that they were free from duty by force of 
the Treaty with the King of Denmark and of 
that with the King of the Hawaiian Islands; 
the refusal of the Collector to treat them as free 
under those Treaties, his exaction of duties 
thereon to the amount stated, and its payment 
under protest; and asked judgment for the 
amount The defendant demuned to the com- 
plaint on the ground, among others, that it did 
not state facts suffident to constitute a cause of 
action against him. The circuit court sustained 
the demurrer, and ordered Judgment for the 
defendant with costs (21 Blatchf. 211); and the 
phiintiits have brought the case tu this court 
for review. 

We are thus called upon to give an inter- 
pretation to the clause in the Treaty with Den- 
mark which bears upon the subject of duties on 
the importation of artides produced or manu- 
factured in its dominions, and the effect upon 
it of the Treaty of the Hawaiian IsUmds for the 
admission without duty of similar articles, the 
produce and manufacture of that Kingdom. 

The existing commercial Treaty between the 
United States and the King of Denmark, [ll^l 
styled '*Ctoeral Convention of Friendship. 
Commerce, and Kavi^tion,** was oonduded 
on the 26th of April, 1826. It was afterwards 
abrogated, but subsequentiy renewed, with the 
exception of one article, on the 18th of Janua- 
ry,185a 

The first article declares thai 'The contract- 
ing parties, desiring to live In peace and har- 
mony with all the other Nations of the earth, 

1119 



iie-m 



SUPBBlfB COUBT OF THB UhITIED StATBI. 



Oct. Tbbm, 



ClWl 



bfwmMm of a poUcj frank and e^^oally friend- 
ly with all, engage, mutually not to grant any 
particular favor to other Nations in respect to 
oommeroe and navigation which shall not im- 
mediately heoome common to the other party, 
who shall enjoy Uie same freely if the conces- 
sion were freely made, or upon allowing the 
same compensaaou if the concession were con- 
dftfonaL" 

The f ourtti article diedares that ' 'No higher or 
•ther duties shall he imposed on the importa- 
tion into the United States of any article, the 
produce or manufacture of the aominions of 
His Majesty the King of Denmark; and no 
higher or other duties shall he imposed upon 
the importation into the said dominions of any 
article the produce or manufacture of the 
United States, than are or shall be payable on 
the like articles being the produce or manufact- 
ure of any otiier fordgn country." 

The Treaty, or Convention aslt is termed, be- 
tween the Elng of the Hawaiian Islands and 
the United States, was concluded January 80, 

1875, and was ratified May 81 following. Its 
first article declares, that "For and in con- 
sideration of the rights and privileges crranted 
by His Majesty the King of the Hawaiian Is- 
lands," and ** as an equivalent therefor," the 
United States agree to admit all the articles 
named in a specified schedule, the same being 
the growth, produce, and manufacture of the 
Hawaiian Islands, into all the ports of the 
United States free of duty. Then follows the 
schedule, which, among other articles, includes 
brown and ^1 other unrefined sugars and mo- 
lames. 

The second article declares that *• For and in 
consideration of the rights and privileges grant- 
ed by the United States of America in the pre- 
c?eding article," and **as an equivalent there- 
for," the King of the Hawaiian Islands agrees 
to admit all the articles named in a specified 
ftc'hcdule which were the growth, manufacture, 
or produce of the United States of America, 
into all the ports of the Hawaiian Islands free 
of duty. Then follows the schedule mentioned. 

By the fourth article it is also agreed on the 
part of the Hawaiian King, that so long as the 
Treaty remains in force he will not lease or oth- 
cnvise dispose of, or create any lien upon any 
port, harbor, or other territory in his domin- 
ions, or grant any special privileges, or rights 
of use therein, to any other power. Stale or 
government, nor make any treaty by which 
any other Nation shall obtain the same privi- 
leges, relative to the admission of any articles 
freo of duty, thereby secured to the United 
States. 

The fifth article declared that the Conven- 
tion should not take effect until a law had been 
gassed by Congress to carry it into operation, 
uch a law was passed on the 15tli of August, 

1876. 19 Stat, at L. 200, chap. 290.* It pro- 
vided that whenever the President of the 
United States should receive satisfactory evi- 
dence that the Legislature of the Hawaiian Isl- 
ands had passed laws on their part to give 
full effect to the Convention between the Unit- 
ed States and the King of those Islands, signed 
on the 80th of January, 1875, he was author- 
ized to issue his Proclamation declarinjgthat he 
bad such evidence, and thereupon, from the 
date of such Proclamation^ obtain a^des, 
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which were named, being the growth, manu- 
facture, or produce of the Hawaiian Islands, 
should be introduced into the United States 
free of duty, so long as the Convention re- 
mained in force. Such evidence was received 
by the President, and the Proclamation was 
m[ade on the 9th of September, 1876. 

The duties for which this action was brought 
were exacted under the Actof the 14th of July, 
1870, as amended on the 22d of December of 
that year. 16 Stat, at L. 262, 897. The Act 
is of general application, making no exceptions 
in favor of Denmark or of any other Nation. 
It provides that the articles specified, without i^.^.^ 
reference to the country from which they come I * * * J 
shall pay the duties prescribed. It was enact- 
ed several years after the Treaty with Den- 
mark was made. 

That the Act of Congress, as amended, au- 
thorized and required the duties imposed upon 
jthe goods in question, if not controlled by the 
Treaty with Denmark, after the ratification of 
the Treaty with the Hawaiian Islands, there can 
be no question. And it did not lie with the oflft- 
cers of customs to refuse to follow its directions 
because of the stipulations of the Treaty with 
Denmark. Those stipulations, even if con- 
ceded to be self executing by the way of a provi- 
so or exception to the general law imposing the 
duties, do not cover concessions like those made 
to the Hawaiian Islands for a valuable consider- 
ation. They were pledges of the two contract- 
ing parties, the United States and the King of 
Denmark, to each other, that, in the imposi- 
tion of duties upon goods imported into one of 
the countries which were the produce or maun- 
facture of the other, there should be no dis- 
crimination against them in favor of goods of 
like character imported from any other coun- 
try. They imposed an obligation upon both 
countries to avoid hostile legislation in that re- 
spect. But they were not intended to interfere 
with special arrangements with other countries 
founded upon a concession of special privileges. 
The stipulations were mutual, for reciprocal 
advantages. **No higher or other duties" 
were to be imposed by either upon the goods 
specified; but if any particular lavor should be 
granted by either to other countries in respect 
to commerce or navigation, the concession was 
to become common to the other party upon 
like consideration; that is, it was to be enjoyed 
freely if the concession were freely made, or on 
fdlowing the same compensation if the conccs- 
rion were conditional. 

The Treaty with the Hawaiian Islands makes 
no provision for the imposition of any duties 
on goods, tlie produce or manufacturo of that 
country, imported into the, United States. It 
stipulates for the exemption from duty of cer- 
tain goods thus imported, in consideration of 
and as an equivalent for certain recipnical con- 
cessions on the part of the Hawaiian Islands 
to the United States. There is in such exemp- 
tion no violation of the stipulations in the r|M 
Treaty with Denmark, and if the exemption is ^ 
deemed a "particular favor." in respect of 
commerce and navigation, within the first arti- 
cle of that Treaty, it can only be claimed by 
Denmark upon like compensation to the Unit- 
ed States. It does not appear that Denmark 
has ever objected to the Imposition of duties 
upon goods from her dominions imported into 
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the United Ste tee, because of the exemption 
from duty of nmilar goods imported from the 
Hawaiian IslaDds, such exemption being in 
consideration of reciprocal concessions, which 
the has never proposed to make. 

Our oonduaon is that the Treaty with Den- 
mark does not bind the United States to extend 
to that country, without compensation, privi- 
leges which Uiey have conceded to the Ha- 
waiian Islands in exchange for valuable con- 
cessions. On the contnury, the Treaty pro- 
vides that like compensation shall be given for 
such special favors. When such compensation 
is made it will be time to consider whether 
sugar from her dominions shall be admitted 
free from duty. 

JudgtMni afflnned. 

True copy. Test: _ ^ _^ — « 

James H. MoEenner* CSerk, Bap. Oonrt, U. 8. 



[21] STATE NATIONAL BANE 0» SPRING* 

FI£LD, ILLINOIS, Bff. in Brr.^ 

e. 

ST. LOUIS RAIL FASTENING COM- 

PANT. 

(See 8. GL Baporter*s eJ. 21-18.) 

Praetice-'^eriiflcate cf dhidon in opinion — (^ 
flee €f — general queUion — recovery vpon 
theeke drawnhy eUirkcf district court. 

The olBoe of a oertUlcate of dlvlsioii in opinion 
between the judges of the oiroult oourt is to eub- 
mit to this oourt one or more points of law, and not 
the whole case, nor the general question whether 
upon all the facts, as agieedbv the parties in a case 
stated « or specially found by the court when atrial 
by jury has Xken waived, the judgment should be 
for one party or the other. 

[No. 268.] 
Submitted AprU M$. 1887. JOeeidcd May iS, 

1887. 

IN ERROR to the Circuit Court of the United 
States for the Southern District of DUnois. 
Dimnined. 
Statement by Mr. Judiee Qrmari 
This was an action of assumpsit, brought by 
A corporation of MiflBOuri against a National 
BsAik established in Blinois, to recover the 
•mount of certain checks drawn on the Bank 
In favor of the corporation. Plea, non-assump- 
sit A Jury was duly waived and the circuit 
court, hela by two Judges, found and stated in 
detail certain facts, which may be summed up 
as follows: 

About March 1, 1878, the Bank was appointed 
depositoiy for the United States District Court 
for the Southern District of Illinois, and was in- 
formed of the appointment Shortly after^ 
wards the derk oi that court began to d< 
with the Bulk fimds belonging In the r^i 
of the court, and by his direction the 
opcued an account with the court These de- 
221 P^^^ ^^^ at first made to the credit of the 
J 1)articulaT case to which the funds beloneed, by 
name and number; but subsequently bv the 
clerk's direction the name was dropped and 
only the number was entered on the ticket ac- 
companying each deposit, as well as in the 
books of me Bank and in the clerk's deposit 
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book, the Bank understandhig that the num- 
bers referred to the oases in the court 

During the years 1879, 1880 and 1881 case 
No. 3105 was pending on the banloupt^ side 
of the court, and deposits of moneys realized 
from the estate of H. Sandford A Co., and be- 
longing in that case, amounting to $88,800, 
were so made and entered. 

In May, 1881, four checks, for $2,658.41 in 
all, drawn by the derk and countersiened by 
the Judee of the district court, and in the form 
adopteof by the court in its deaUnffs with the 
Bank, were given by the derk to uie plaintiff 
for dividends on its claims proved in case No. 
2105, and were afterwardspresented to the Bank, 
and refused pavment, and on July 8, 1881, 
were protested for nonpayment 

The funds belonging to case No. 8105 thai 
had been deposited with the Bank would have 
been more than suffident to pay these and aU 
other checks drawn in that case; but the 
account of the court had been overdrawn to 
the amount of $48.18, bv the Bank's having 
paid chedcs in the usual form, iiM^liiHing many 
checks drawn in cases, as indicated by t& num- 
bers, in which no deposit had ever been made. 
The Bank always treated the account as an en- 
tirety, and paid out of it all the diecks drawn 
against it untO the deposits were exhausted. 

The Bank never was furnished with a copy 
of Rule 28 in bankruptcy, and had no actual 
knowledge of that rule. Tlie clerk never pre- 
pented to the court the account and vouchers 
lequired by the Revised Statutes, section 798, 
and never made or was required to make the 
monthly report provided for in that rule. 

The two Judges certified to this court that 
upon these facts they were ''opposed in opinion 
as to the leffal right of the plaintiff to recover 
on the che(^ in controversv." The presiding 
Justice beinff of opinion that the law of the 
case was with the plaintiff. Judgment was en- 
tered accordinffly in the circuit comrt, and the 
defendant sued out this writ of error. 

Mr. Henrr* S« Chreene and Milton Hay. 

for olaintiff in error. 
mewre. Oeorg^ Hunt and O. 0« Brown* 

for defendant in error. 

Mr. Juatiee Gra j delivered the opinion of 
the court: 

The matter in dispute being less than $5,000, 
the Jurisdiction of this court depends upon the 
certificate of division of opinion, in which the 
only question certified is wheOier, upon all the 
facts found by the court, the plainmf has the 
legal right to recover upon the checks in con- 
troversy. 

But ttie oflOce of a certificate of a division of 
opinion between two Judges in the circuit court 
is to submit to this court one or more points of 
law, and not the whole case, nor the general 
question whether upon all the facts, as agreed 
by the parties in a case stated, or spedally 
found mr the court when a trial by Jury haa 
been waived, the Judgment should oe for the 
one party or the other. 

In Hatrrie v. EUioU, 85 U. S. 10 Pet 25 [9: 
888], one of the questions certified was *'upon 
the facts stated, whether the plaintiffs have any 
rieht or title to the lands taken for streets, in 
wnich the trespass is supposed to have been 
committed, andean maintain their said action." 
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This court held that it could express no opin- 
ion upon thftt question, because, as said by jir, 
JfuHee Thompson in delivering Judgment, it 
"is too general, embracing the merits of the 
whole case, and does not present any single 
point or question; and it has been repeateotty 
ruled in this court that the whole case cannot 
be brought here, under the Act of 1802, upon 
such a general question." 

The subsMuent decisions under the succes- 
sive Acts of Congress upon this subject are uni- 
formly to the same effect. U, 6. v. Briggs, 46 
U. 8. 6 How. 808 £12: 119]; JV«mt(* v. Sheldon, 
47 XJ. 8. 6 How. A [12: 8851 ; WaUnOU y. Van 
Bhfke, 116 U. 8. 699 [29: 772]; WiUiamiport 
mt. Bank v. Knapp, 119 U. 8. 867raiU0,446]. 

The necessary conclusion is that the Question 
certified cannot be answered, and that die writ 
$f error mu$i be diemieeed. 

True copy. Test: ^ ^ ^ « « 

James H. MoKenner* Olerk, Sup. Oonrti U. 8. 



EDWIN PARSONS, Appi.. 

WILLIAM M. ROBINSON. 
<8ee 8. a Bai>orter*sed. US-12L> 
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inge-^whaiie final 



decree far purpaeee qf appeal. 



A decree entered in prooeedinss to foredoee a 
railroad mortgafre, whloh asoertalns the amount 
due and orden iti payment by a day oertatn, but 
whiob does not fully Identify the nroperty, nor de- 
termine the extent and amount oi prior Ifens. what 
the order of sale shall contain, nor what shall be the 
form of advertisement for the sale, is not final for 
purposes of an appeal. Until the particulan of 
the prior liens are ascertained, the property identic 
fled and the time, place and manner of sale deter- 
mined, the litigauon between the parties on the 
merits of the case wiU not be determined. 

[No. 1888.J 
BulmUttedApraM7,18S7. Decided May tS, 1887. 

APPEAL from the Circuit Court of the United 
States for the Eastern District of Pennsyl- 
▼ania. 

On motion to dismiss. Granted. 

The history and facts of the case sufficiently 
appear in the opinion of the court. 

Jieeere. Blehard C. Dale and Samuel 
DickflOB* for appellee, in support of motion: 

The decree is not final Under wdl set- 
tled rules relating to appeals, a decree to be 
final for the purposes of appeal muat leave the 
case in such a condition that if there be an 
affirmance by this court, the court below will 
baye nothing to do but to execute the decree it 
has already entered. 

Daineee y. EendaU, 119 U. 8. 58 (anie, 805); 
Grant y. Phemiw Ine. Oe. 106 U. 8. 429(27:287); 
B. R Oo. y.Bwaeey. 90 U. 8. 28 WaU. 406 
(28:186). 

Meeere. D. H. Cliamberlala and Francis 
A. Lewlst for appellant, eontra: 

The decree here appealed from is a final de- 
cree, and the appellant is entitled to appeal 
therefrom. 

Wahaeh S Erie Canal y. Beere, 66 U. 8. 1 
Black, 64 (17: 41); Brone(m y. BB.Oo.tn U. 
8. 2 Blade, 524 (17: 869): A B. Co. Y.Seutter, 
69 U. 8. 2 WalL 440(17:860); ThanweonY. Bean, 



74 U. 8. 7 Wan. 842 (19:94); Gpmt y. PJketnim 
Ine. Co. 106 U. 8. 429 (27d^; Sl Louie, I M. 
dbS. B. R Co. y. Southern &p. Co. 108 U. S. 
24 (27:688); Winihrop Iron Co. y. Meek^, 109 
U. 8. 180 (27:898). 

B B. Co. y. SuHieeif, 90 U. 8. 28 WalL 405 
(28:186), is an apt illustration of what is not a 
final decree. 

Mr. CMtf Juetiee Waite deliyered the opin- 
ion of the court: 

This is a motion to dismiss an appeal, because 
the decree appealed from is not a fiinal decree, 
and also beoiuse the yalue of the matter in dis- 
pute does not exceed $5,000. 

The suit was originally brought by William 
M. Robinson, the holder of eeneral mortgage 
bonds, so called, of the Philaaelphia and Head- 
ing Railroad Company, to the amount of $5,000, r i x3i 
to foreclose the mortgage giyen for their secu- 
rity. Afterwards Edwin Parsons, the present 
appellant and the holder of $100,000 of the same 
issue of bonds, interyened hj leaye of the court* 
and became a party complainant in the suit. 

On the 6th of October, 1886, a decree waa 
entered, finding? that the railroad company had 
made default m the payment of the interest, 
and that the complainants were "entitled to 
haye a sale of the mortgaged premises, in ac- 
cordance with the provisions in said mortgage 
contained, upon the failure of the defendant to 
pay, within a time to be hereafter fixed, the 
amount of the bonds and coupons now outstand- 
ing entitled to the security of the said mort- 
gage;" and for the purpose of finding thia 
amount the cause was referred to masters to 
ascertain and report " the amount due upon the 
bonds, principal and interest, which are entitled 
to the secuii^ of said mortgage; and also to re- 
port what liens, if any, are pnor to the bonds, 
or to any and what bonds secured by said mort- 
gage; and also to ascertain and report the extent 
of the lien of the said mortgage upon the rail- 
road, branches, leasehold interests. franchiaeiL 
and other property of the Philadelphia and 
Reading Railroad Company, induding not onty 
the property owned by ssid company at the 
time of the execution of said mortice, but ako 
that which has since been acquired. 

Afterwards the masters filed their report, set- 
ting forth: 1, the amount due on the bonds en- 
titled to the security of the general mortgage; 
2, the liens which were prior to that mortg^e; 
and 8, by general description, the property coy- 
ered. Exceptions were taken to thJs report,, 
and, on consideration thereof, the court ordered, 
March 7, 1887, that the company pay, on or be- 
fore June 7, 1887, the amount found due by 
the masters for hiterest, and also il,694,2w 
for "general mortgage scrip," with interest 
from «hily 1, 1886, and in default thereof, " Ihat 
the defendants, the Philadelphia and Beading 
Railroad Company, Samuel W. Bell, trustee, 
the Pennsylyania Company for Insurances on 
Liyes and Qranting Annuities, trustees, and all 
persons claiminff under them, be absolutely 
barred and foreclosed of and from all right and 
equity of redemption in and to the premises in 
smd mortgage described; and, in default of[lUj 
such payment as aforesaid, the court do further 
order and decree the defendant, the Fidelitj 
Insurance, Trust and Safe Deposit Company, 
trustee in said mortgage mentioned, to sell the 
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right* sod francblMB and pretnlses : 
gage mentfoDed, tX wach time aud place and in 
(uch maniMr as tlie court ma; hereafter deter- 
mine; tod It U further ordered that this caute 
he referred to the mosten berelof ore appointed, 
with inatrnctiona to report to the court, on or 
before the lOtb day of July, 1887, the extent 
and amount of all liens prior to aetd general 
mortgage upon the properties Iberebj covered, 
and also to report to the court full and detailed 
statements of the Kveral properties, real and 
Detaonal, of the Philadelphia and Reading 
RallTOttd Company subject to the lien of said 
general mortgage, in accordance witb the prin- 
ciples staled In tne report of the maateis b^to- 



fore filed, and also to report what liens. If anr, 
are upon the several propertieaof thes^Fhll- 
adelppia and Re&dlDgRaihoad Company and 



the Philadelphia and Reading Iiou and Coal 
Company junior (o said general mortgage, and 
the order of their priority; and it is Airther 
ordered that laidmastendopreperednd report 
to the court an order of sale of said mortgaged 
properties, and form of advertisement therefor," 
From that decree tbia appeal was bdm bv 
ParsoDs alone; and tbe first question we will 
consider is whether it is a final decree within 
tbc meanlneof that term as used in the 



of equity Jurisdiction. 

That '• ft decree of aale in a foreclosure suit, 
which setilee all the rights of the parties and 
leaves notfaius to be done but to make the sale 
and pay out flie proceeds is a final decree for 
the purpoeetfof an appeal, is no longer an open 

SestioD In this court. Orant v. PAania Int. 
. lOQ n. B. 429, 4SI [2T:S87,S88], and cases 
there cited. Here, however, there is as yet no 
decreeof sale. As waaaaid in A.&Oi.v.Aeo- 
•ey, 90 U. 8. 88 WaU. 409 [88:187], "To Justify 
such a sale, without consent, the amount due 
upon thedebtmustbedetenulnedandthe^op- 
erty to be sold aKertataed and defined. DntH 
] thia is don^ tbe rigbtsof the parties are not all 
settled. Final process for the coUectloD of 
money cannot Issue tintil tbe amount to be paid 
or coflected by tbe proceas, if not p^, baa been 
adjudged. 8o, too, process for tbe sale (d 
•pednc property cannot Issae until tbe properu 
to he told has been Judidally IdentUed." 

In this case the amooDt dne npou the debt 
bas been ascertained and Its payment by a day 
certain orderedj hut "the extent and amount 
of all Hens prior to said general mortgage upon 
the property thereby covered" have not ■"" 
determined, and "full and detailed staten 
of the several properties * * * subject to tbe 
lien of said general mortjrage " have not been 
furnished to the court. Ifelther baa it been 
determined what " the order of sale of said 



for." Tbe court has, indeed, declared Its lu- 
tentlon of hereafter directing such a sale; but, 
as II requires further information to enable It 
to act understaadingly In that behalf, has sent 
tbe case again to the masters with inatructions 
to inquire and report upon the matters in doubt 



and in sncb manner aa the court may hereafter 
1«U.8. 



determine," coupled, as it is, with directions to 
'" 1 masters to " prepare and report lo tbe court 

order of sale of aald mortgaged properties 
and form of advertisement therefor, together 
with s statement In detail of the prtmerW to be 
aold and its exact condition aa to prior mcum- 
brancea. No order of sale can issue on this 
decree until these questions are settled and the 
court hat givOD its antbori^ In that behalf. 
Further Judicial action must be had by the 
court before its ministerial <rfBcers canprociwd 
to caxrr the decree into execution. Until tlis 
particulara of tbe pitoi Hens are ascertained, 
tbe proper^ Identmed, and the time, place, and 
manner of aale delernrittod. tbe rigbtt of tba 
parties will not have been anfildait^ settled to 
— >-- " -Toper, In the opinion cf the court, aa 
In its present decree, to direct that 
the sale go on. All these matters atlll remain 
for adJudlcatloD, and tbe decree, aa It now 
stAnds, has not "terminated the litintioD be- 
tween the parties on the merits of the case." 
Consequently it Is not final. BoitteiekT. Brinies 
Uff. lOe n. B. 8 [87:78], and tbe oases tb«n 
dted. 

As the motion to dlandaa mnat be granted od 
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The case originated in a suit in equity, 
brought in the District Court of that State for 
the County of Humboldt by Edward F. Bul- 
[169] lard, who is the appellant here. The object of 
the bill waste quiet or remoye clouds upon the 
title of the plaintiff to certain hmds in that 
State, to which the defendant filed an answer 
and cross bill, asking that its own title might 
be declared to be good and established by the 
decree of the court The district court of that 
county made a decree in favor of the defend- 
ant, which on appeal to the Supreme Court of 
the State was affirmed. 

There were many questions considered in 
the state courts of which this court can take 
no Jurisdiction. But the main question raised 
there, and the only one here, has relation to a 
subject which has been often considered by 
this court. It arises out of what is called the 
Des Moines River Land Grant, which was 
originally made by the Congress of the United 
States to the then Territory of Iowa. A short 
history of the matters growing out of that 
grant, with some references to the decisions of 
this court, will simplify the complex record 
presented in this case. 

By the Act of Congress of August 8, 1846, 
9 Stat, at L., p. 77, there was "granted to the 
Territory of Iowa, for the purpose of aiding 
said Territory to improve the navigation of the 
Des Moines Kiver uom its mouth to the Rac- 
coon Fork (so called), in said Territory, one 
e<iual moiety, in alternate sections, of the pub- 
lic lands, remaining unsold, and not otherwise 
disposed of, encumoered, or appropriated, in a 
strip five miles in width on each side of said 
river, to be selected withhi Mdd Territory by 
an agent or agents to be appointed by the Gov- 
ernor thereof, subject to the approval of the 
Secretary of the Treasury of the United States." 

Soon after the passage of this statute the 
State of Iowa created a board of public works, 
to take charge of this river improvement under 
a system of slack water naingation on that 
stream. The contract for the execution of the 
work came into the hands of a corporation 
called the Des Moines Navigation Company. 
The work progressed for a number of years, 
several dazns and locks being built from the 
mouth of the river upwards, the means for 
paving the contractors coming solely from the 
sales of the lands jgranted to Uie State for that 
fiTni P^in>080* These lindi, as the work went on 
I ^ « ^J and the monev was needed, were certified to 
the State by the Secretary of the Treasury, and 
by it either sold to purchasers or conveyed to 
the contractors who did the work. The State 
made no appropriations and fumi^ed no 
means from any other source than this for the 
prosecution of the enterprise. 

So long as no request on the part of the State 
for the certification of lands lying above the 
mouth of the Raccoon Fork was made of the 
Secretary of the Treasury, no question arose 
as to the extent of the grant Afterwards, 
however, when a demand was made upon that 
officer that such lands should be certtfied, he 
objected on the ground that the grant of lands 
did not extend Myond that point; that, as by 
the language of Uie statute making ,the grant it 
was "for the improvement of the Des Moines 
River from its mouth to the Raccoon Fork," 
it was not intended to grant lands lying above 



that point, although the same river ran thiou^ 
the entire length of the State, from near its 
northwestern comer, in the Territory of Min- 
nesota to the southeast comer, where it flows 
into the Mississippi River. 

This question became the subject of active 
negotiations and controversy between the State 
of Iowa, through its Govemor and members 
of Congress, and the Treasury Dei>anment, as 
well as the Interior Department, which was 
created during this time and succeeded to the 
charge of this subject Meanwhile one of the 
secretaries certified to the State a part of the 
land in dispute, running to a certnm range of 
townships above the Raccoon Fork. It may 
as well oe stated here that the hinds now in 
controversy were not among the lands so cer- 
tified, but are among the odd sections lying 
north of those thus certified and within five 
miles of the Des Moines River. 

On April 6, 1850, Secretary Ewin^, whila 
concurring with Attorney-General Cnttenden 
in his opinion that the grant of 1846 did not 
extend above the Raccoon Fork,i8Sued an order 
withholding all the lands then in controversy 
from market "until the close of the then ses- 
sion of Congress," which order has been con- 
tinned ever since, in order to give the State the 
opportunity of petitipniog for an extension of 
the grant by Congress, lliis court has decided 
in a number of cases, in regard to these lands, 
that this withdrawal operated to exclude from [171] 
sale, purchase, or preemption all the lands in 
controversy; and unless the case we are about 
to consider constitutes an exception, it has 
never been revoked. 

In 1856 Congress granted to the State of 
Iowa, for the purpose of aiding in the con- 
stiruction of several railroads across that State 
from the Mississippi to the Missouri River, 
every alternate section, as shown by odd num- 
bers, of the lands on each side of said roada, 
each of which, when the line was fixed, crossed 
the Des Moines River and ran through the 
lands which the State claimed had been grants 
ed to it for the purpose of improving the nav- 
igation of that stream. 

Pending this controversy between the Stats 
of Iowa and the authorities ok the United 
States as to the extent of the grant, a suit was 
brought by one of these railroad companies, 
Uiat tne question might be decided l^ this 
court The case is reported as the Ditbvqut db 
Pacific R R. Oo. v. Z4^/feW, 64 U. S. 23 How. 
66 [16: 500] decided hi 1860, and it was held 
that Uie grant did not extend above the Rao- 
coon Fori. As soon as this decision was made, 
the State, through its congressional delegaticm, 
soueht iike action of the Congress of the Unit- 
ed States to obtain the passage of an Act which 
would secure the grant to the State and its 
grantees in the full extent which they believed 
Congress had originally intended by the Act of 
1846. That the propriety of some action by 
Congress, and the demand for it was pressing, 
is oDvious when we consider that the Des 
Moines Navigation Company, under contract 
with the State, had spent large sums of money 
beyond what Uiey had received from the State, 
and beyond the value of the lands certified to 
the State by the secretary. The work, with 
all the materials and implements on hand, was 
suspended, and the danger of the works being 
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•wept ftway and mined by floods in the riyer 
was imminent The whole subject was before 
Congress; but. without waiting to dispose of it 
enti^ly, that body, by way of immediate le- 
hef ; passed the following Joint Resolution, ap- 
proved March 2, 1861, 12 Stat, at L. 251. 

"That all the title which the United States 
ttOl retain in the tracts of land along the Des 
1 17*1 Moines River, and above the mouth of the Rac- 
coon Fork thereof, in the State, of Iowa, which 
have been certified to said State improperly by 
the Department of the Interior, as part of the 
grant by Act of Oongress approved Auffost 8, 
1840, and which is now held by banajm pur- 
chasers under the State of Iowa, be and the 
same is hereby relinquished to the State of 
Iowa." 

At the next session of Conmss a Statute 
was passed, approved July 12, 1862, which pro- 
yidea as follows: 

"That the grant of Unds to the then Terri- 
tory of Iowa for the improvement of the Des 
Moines River made by the Act of August 8, 
1846, is hereby extended so as to include the 
alternate sections (designated by odd numbers) 
Ivinff within five miles of said river, between 
the Raccoon Fork and the northern boundary 
of said State; such lands are to be held and ap- 
plied in accordance with the provisions of the 
original grant, except that the consent of Con- 
gress is hereby given to the application of a 
g>rtion thereof to aid in the construction of the 
eokuk. Fort Des Moines and Minnesota 
Railroad, in accordance with the provisions of 
the Act of the General Assembly of the State, 
of Iowa, approved March 22, 1858, etc" 12 
Stat at L. 548. 

By this Joint Resolution and this Act of Con- 
gress the United States relieved so far as it could 
mo misfortune of the construction of the grant 
to the Territory of Iowa of 1846, made bv this 
court, and ratified the construction which had 
always been claimed by the State. 

During all this controversy there remained 
the order of the department having control of 
the matter, withdrawing^ all thelan£ in dispute 
from public sale» settlement or preempuon. 
This withdrawal was held to be effectiud against 
the grant made by Congress to the railroad com- 
pej&R in 1856, because that Act contained the 
following proviso: 

"That any and all lands heretofore reserved 
to the United States, by any Act of Congress, 
or in any other manner by competent authority, 
for the purpose of aiding in any object of in- 
ternal improvement, or for any other purpose 
whatsoever, be, and the same are hereby, re- 
served to the United States from the operation 
[173] of this Act, except so far as it may be found 
necessary to locate the routes of saia railroads 
through such reserved lands, in which case the 
right of way only shall be muted, subject to 
the approval of the Presiofent of the United 
States.'^ 11 Stat, at L. 9. 

See Wokoit v. Des Maine$ Co. 72 U. S. 5 Wall. 
681 h8:680], and WilUamM v. Baker, 84 U. S. 
17 Wall 144 [21:561], in which cases is also to 
be found a very full and clear recital of the his- 
tory of this Des Moines grant controversy. 

On May, 1860, the Commissioner of the Gen- 
eral Lana-Offlce sent to the registers and receiv- 
ers of that office at Des Moines and Fort Dodge 
the following printed notice: 

182 V. 8. 



"Notice is hereby given that the land along 
the Des Moines Kiver, in Iowa, within the 
claimed limits of the Des Moines grant, in that 
State, above the mouth of the Raccoon Fork ol 
said river, which has been reserved from sale 
heretofore on account of the claim of the State 
thereto, will continue reserved, for the time 
being, from sale or from location, by any spe* 
des of scrip or warrants, notwithstanding the 
recent decision of the supreme court against the 
claim. This ac^on is deemed necessary to ^• 
ford time for Congress to consider, upon me- 
morial or otherwise, the case of actual Wa^ 
settlers holding under titles from the State, and 
to make such provision, by conflnnation or ad- 
justment of the claims of such settlers, as may 
appear to be right and proper. 

"John S. Wilson, 
^*Oommti$ianer qf the Qen. Lar»drQffla 
Gen. Land-Ofllce, May 18, 1860." 



««, 



It will thus be seen that, notwithstanding the 
decision of the Supreme Court of the United 
States in the winter of 1860, the land-ofllce de- 
termined that the reservation of these lands 
should continue for the purpose of securing the 
very action by Congress which the State of 
Iowa was soliciting, and it is not disputed by 
counsel for the appellant in this case that this 
was a valid continuation of such reservation 
and that during its continuance the preemptions 
under which the plaintiff claims could not have 
been made. But it is argued that the Joint [174] 
Rcflolution of 1861 terminated this condition of 
suspense, and in and of itself ended the with- 
drawal of these lands which had been estat>- 
lished and continued since the controversy ori^- 
nated between the State and the Federal Cov- 
emment as to the extent of the ffrant. This is 
the only foundation on which plaintiff's title to 
the land in controversy in this case rests. 

We do not think tne Joint Resolution had 
the effect to end the reservation of these lands 
from public entry. Whether we consider the 
purpose of the original order, its long continu- 
ance, and that it nas been held, in the face of 
an Act of Congress granting lands for public 
purposes to the railroads already mentioned, t^ 
constitute such a withdrawal as that Act ex> 
cepts from the operations of the grant, and that 
up to the present time no preemptions or sales 
have becm finally recognized as vaUd by the de- 
partment or by the courts, it would be very ex- 
traordinary if the Joint Resolution should have 
that effect It does not purport to ac tnpon all 
the matters which were in controversy between 
the State and the General Gtovemment It cei^ 
tainlv did not act upon all the claims and mat- 
ters in question then pending before Congress 
in r^ard to these lanos. It was, indeed, a very 
limited disposition of a part of the matter, 
which Congress supposed mlffht then be acted 
upon with safety without fnrUier investigation. 
It was simply the recognition of the title which 
had pawed to the grantees of the State of Iowa 
in regard to the lands which had been certified 
by the proper authorities of the General Gov- 
ernment to the State under the Act of 1846. 
and which, by the decision in Dti^^u^ and Pit- 
fifU R, B, Co, v. LitchfiM [tupra], had been 
held to be unwarranted by the statute. Con- 
gress, urgently pressed by parties who were 
innooent pordksers under the State, passed the 
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retolutioii which want to this extent, in the last 
days ot the session, securing to such purchaseis, 
so far as the United States could do so, their 
title to the lands that they had bought under 
the sanction of this action of the department. 

The broader and larger question of the title 
to the lands within tve miles of the Des Moines 
Riyer, above Raccoon Fork, which had not 
been certified to the State, and which were de- 
ckued by the decision of vubtique dk Pacific R. 
R. Ob, Y. lAtchfidd not to be mduded within 
the grant of 1846, Oongress retained for further 
oonnderation, and, at Us next session after this 
Joint Resolution was passed, it completely dis- 
posed of the whole subject, so far as it was with- 
tn its power to do so, by validating the grant of 
1846 to the full extent of the constructien 
claimed by the State of Iowa. If the order of 
the Commissioner of the Qeneral Land-Offlce 
of May 18, 1860, was in force up to the passage 
of the Joint Resolution, it is not possible to per- 
ceive why it terminated then, it was declared 
by the commissioner that the order or notice 
was made to protect these lands from location 
by any species of vcrip or warrant, notwith- 
standing the decision of the supreme court to 
afford ume for Congress to further consider the 



This is not the way in which a reservation 
from sale or preemption of public lands is re- 
moved. In almost every instance, in which 
such a reservation is terminated, there has been 
a proclamation by the President that the lands 
are open for entry or sale, and in most instances 
they have first been offered for sale at public 
auction. It cannot be seen, from anytmng in 
the Joint Resolution, that Congress either con- 
sidered the controversy ended or intended to 
remove the reservation instituted by the depart- 
ment. Its immediate procedure at the next ses- 
sion to the full consideration of the whole sub- 
ject shows that it had not ceased to deal with 
it; that the reason for this withdrawal or reser- 
vation continued as strongly as before, and it 
cannot be doubted that the subject was before 
Congress, as well as before its committees, and 
that the Act of July 12, 1862, was, for the first 
time, a conclusion and end of the matter so far 
as Congress was concerned. 

The title of the plaintiff, therefore, rests upon 
settlements upon odd sections of land witnin 
five miles of the Des Moines River, which were 
reserved from sale or preemption at the time 
the settlements were made. Two of the settle- 
ments, which are the foundation of plaintiff's 
title, were made in May, 1862, only a few days 
before the passage of the Act of July in the 
same year; and one of the settlements under 
which the plaintiff claims was made after the 
passage of that Act. The title was transferred 
by that Act to the State of Iowa for the original 
purposes of the grant of 1846. 

The object of this bill is to have a declaration 
of tho court that the title of the plaintiff under 
those settlements and preempUons is superior 
to the title conferred by Congress on the State 
of Iowa and her grantees under the Act of July 
12, 1862. If the lands were at the time of these 
settlements and preemption declarations effect- 
ually withdrawn from settlement, sale or pre- 
emption, by the orders of the department, which 
we have considered, there is an end of the 
plaintiff's title, for by that withdrawal or reser- 
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vation the lands were res er ve d for another poiw 
pose, to which they were ultimatelv approprl- 
ated by the Act of 1862, and no tule could ba 
initiated or established, because the Land D^ 
partment had no right to grant it This propo- 
sition, which we have fully discussed, will be 
found supported by the following decisions, 
which are decisive of the whole controversy. 
Dubuque db Pac. R, R.Co. v. Litchfield, 64 U.S. 
28 How. 66 [16:0001; Woteatt v. Dee Moines (h. 
72 U. S. 5 wall. 681 [18:6891; Bameetead Co. t. 
VdOey i2. 12. 84 U. 8. 17 WalL 158 £21:623]; 
Wimnmey.Bahervk^ Cedar Rapide tt. R, (Jo. 
V. Dee Moinee Nav. Oo, Id. 144 [21:6611: Woimff 
V. Chapman, 101 XJ. S. 765 125:01^; DybugMS 
etc. R.R. Oo.v. Dee Moinee V.R.M. Co. 109 U. 
S. 884 [27:054]. 

The Judgment qf the Supreme Court of the 
State tf lofca, founded on the eame tdew if ike 
eubiect ae above eet forth, ie thertfore affirmed. 

TrueoopF. Test: 

James H. MoKenney, derk, Sap. Ooiirt« U. & 
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WILLIAM L. PATTERSON m ax.. 

(See& a Beporter*sed. 486-fiQL) 

Huoband and wife-^iraneaetione between — right 
of husband to eettle property upon uf\fe — eon- 
fiance by hvebandwhen ineolvent to oeeure 
indcbtedneee to wife—contideration. 

1. Tlie riffht of a husband to settle a portion of 
his property upon hto wife. If he does not tberebj 
impair the olaims of erlronir creditor!, and the 
seulement is not intended as a oover to future 
sohemes of fraud, is indisputable. 

S. While tnuisaotlons by way of purchase or s»> 
ourity between husband and wife should be oar»> 
fully sonitinised, when tbey are shown to hav« 
t)een upon full consideration from one to the other, 
or, when voluntary, that the husband was at the 
time free from debt and possessed of ample means, 
the same protection should be afforded to them as 
to like transactions between tbird parties. 

3. An indebtedness from the husband to the wife, 
arising upon the application of the proceeds of real 
estate, purchased lor the wife by the husband 
when solvent, to the payment of the husband's 
debts, is a sufBcient consideration to i-upport a 
conveyance by him, when insolreut, to secure each 
indebtedness. 

{No. 288.] 
Argued April tS, 19, 1887. Decided May tS, 

1887. 

APPEAL J rum the Circuit Court of the Cnited 
States for the Western Division of the 
Western District of Missouri. Opinion below, 
12 Fed. Rep. 730. 4 McCrarv, 179. AJfirmed. 
The bistorv and facts of the case appear ia 
the opinion of the court. 

Meeere. James S. Botaford and M. T. CI 
Williame, for appellants. 
Mr. Georg^e €r» V«at, for appellees. 

Mr. Justice Field delivered the opinion of 
the court: 

This is a suit in equity to set aside as frauds- 1497] 
lent and void, as against the plaintiifs and 
other creditors of the defendant William Mil- 
ler, a deed of 0^ acres of land in Atchisoa 
County, Missouri, executed by him and Marj 
Miller, his wife, to William U Patterson, u 
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trustee, to eecnie to ber an alleged debt of 
$16,000. The deed bean date on the 10th of 
Novembavl878, and lecitee the indebtedness 
to her of William Miller in the amount stated 
with interest from June 25, 1871 ''being the 
sum realized and reedved by said William Mil- 
ler from the mle of the indmdual propertj of 
the said Maiy Miller, and used by nim in pay- 
ment for the real estate hereinbefore mentioned 
and described, and to secure the indebtedness 
[498] of the said William Miller on account thereof, 
which said sum of 816,000, with interest there- 
on. Is due and payable on the 25th day of June, 
A. D. 1878." 

It appears that William Miller was, in 1807, 
and for some years afterwards, a merchant in 
Catasauqua [Lehiffh] Oounty, Pennsylvania, 
and was successful m business there. Subse- 
quently he became a contractor for the raisins of 
mineral ores in that State, and at a later period 
was engaged in building the Lehigh and Sus- 
quehanna Railroad. In 1868 he was a contract- 
or on the Union Padflc Hailroad. In this busi- 
ness he made large sums of money. In 1878 be 
had a contract for bufldine the whole or part of 
the Chicago and Atlantic &ilway in Ohio, and, 
on the 20fii of August of that year, he sublet to 
the plaintiffs the construction of twelve miles 
of the road. By the terms of his contract with 
them he was to pav for the work of each month 
during the following month, after the receipt 
of the estimate of the work by the engineer in 
charge. The work as thus estimated for the 
monuis of September and October of that year, 
amounted to $7,158. and the subsequent work 
in that and the following year carried this 
amount to about $14,000. For the indebtedness 
thus incurred the plaintlffiB brought suit in the 
Circuit Court of Atchison County and sued out a 
writ of attachment, which was levied upon the 
land embraced in Uie trust deed to Wiluara L. 
Patterson. Judgment was recovered in that suit 
for $14,000,but to the enforcement of the at- 
tach lent the trust deed to Patterson was in the 
way, and. in order that the attachment might 
be enforced by a sale of the land, the present 
suit was commenced to set the deed aside. 

The truth of the recital, that the indebted- 
ness, to secure which the deed was executed, 
was for sums realized and received by William 
Miller from the sale of the individual property 
of Mary lOller, is assailed, nnd the statement 
averred to be false, and the instrument cbar/^ 
to have been executed to defraud the plaintilb 
and other creditors of Miller. 

In support of the truth of the recital, several 
deeds of valuable proper^ to Mrs. MiDer, exe- 
cuted and delivered in 1865, 1866 and 1868 were 
r^oo-i pi^uced. and the property shown to have been 
i^^^l afterwards used to pay the debts of William 
Miller. Thus, on the 9th of November, 1865, 
she received a deed from one Thomas and wife 
of a certain tract of ground in Catasauqua, 
Pennsylvania, reciting a consideration of 
18,050. On February 26, 1866, she received a 
deed from Horn ana wife of another tract of 
land in the same place, for the alleged consid- 
eration of $1,200. On April 1, 1868, she ac- 
quired a further piece of property in that place 
by deed from one Koons and wife, reciting a 
eonsideration of $6,000. These three deeds 
were for "her only proper use and behoof." 

It is conceded that William Miller, the hus- 
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band, furnished the money wlOi whidi these 
several tracts were purchased. That fact does 
not affect the valiai^ of the deeds, nor the 
right of the wife to hold the pr op e r ty f6r her 
own use. He wasat the time possessed of ample 
means, beyond any daim against him. Indeed, 
it does not appear that he was then in debt at 
an, and, ajs we said in Jonm ▼. (Xi/tm^ 101 TJ. 
S. 226 [25: 908], '*The right of a husband to 
setUe a portion of his property upon his wif^ 
and thus provide against the vicissitudes of 
fortune, when this can be done without impair- 
ing existing claims of creditors, is indisputable. 
Its exerdse is upheld by the courts as tending 
not onhr to the future comfort and support of 
the wile, but also, through her, to the support 
and education of any children of the marriage. 
It arises, as said by OMtf Jtuttee Marshall, in 
Sextan v. Wh^at^n, as aconsequenoe of that ab- 
solute power which a man possesses over his 
own property, by which he can make any dia- 
position of it which does not interfere with 
the existing rights of others." 21 U. S. 8 
Wheat 228 [5: 6081. And in M0or$ y. Piaff§, 
111 U. S. 117 mi 878], we said: "It is no 
longer a disputed question that a husband may 
settle a portion of his property upon his wife 
if he does not thereby impair tne claims of ex- 
isting creditors, and the settlement is not in- 
tended as a cover to future schemes of fraud. 
The settlement may be made either by the pur- 
chase of property and taking a deed thereof in 
her name, or by its transfer to trustees for her 
beneflt." 

On the l^h of February, 1870, Mrs. Miller 
also recelyed a deed of atract of land in Atchi- 
son Oounty, Missouri, from Ramsay and wife, 
containing, as represented, about 520 acres, and 
called the Kamsay farm. The consideration of 
this deed is stated to have been $11,000. 

In Uiis case it appears that a portion of the 
claim of the plaintufs, amounting to $7,158, 
was due when the deed of trust was executed, 
and also that William Miller was at that time 
insolvent. If, therefore, there had been no 
other consideration for the deed than a desire 
to secure for his wife provision against the ne- 
cessities of the future, it coula not be sus- 
tained. It must find its support in the fact 
alleged in the recital, that the amount secured 
was a sum realized from the sale of her indi- 
vidual property, and used bv him. It is not 
mat^ai whether the recital be accurate in 
stating that the sum received from the sale of 
her property was used in payment of the real 
estate covered by the deed; it is sufficient if 
MiUer was indebted to his wife in the amount 
mentioned. That the property in Pennsyl- 
vania, deeds of which arc mentioned above, was 
used for his benefit, and to pay or secure his 
debts, is sufficiently established. The amount 
realized therefrom, as we read the evidence, 
was greater than the sum named in the trust 
deed as due to her. That deed for her security 
stands, therefore, upon full consideration. Haa 
it been given to a third part^ for a like debt it 
would not be open to question that it would 
have been unassailable. The result is not 
changed because the wife Is the person to whom 
tlie debt is due and not another. While trans- 
actions by way of purchase or security between 
husband and wife should be carefully scruti- 
nized, when they are shown to have been upon 
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partiea. 

In Teaching this concludon we do not (nat 
the Ramaaj farm In Hluouri aa having become 
the separate property of Mrs. MiDei by the 
coaTevancebeingtakenfo her indlvldusl name; 
and toerefore have no occasion to consider 
whether, under the dec^ona of the Supreme 
Court of that Stale, it could be protected trom 
the crediton of her husband. 

This ooodnaion, with reference to the deed 
ct tnut, reodeia It unneceesaiv to consider (he 
numeroua transactloq) of WUHam Hlller in 
the purduae and tale of proper^, ud In hla 
dealings with his creditors. Thej are not al- 
w&vs as miacBptible of eiplanatlon as would 
be aesirable. It is eoongh, however, that they 
do not weigb down the considerations we have 
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A PPEAL from the Circuit CoTirt of theDnIt«d 
State* for the Sastem District of WlBcon> 
sin. Affirnud. 

Hie Qstory and facta of Ibe caM appear is 
the oi^on of the court. 

Metm. Frmacl»F«llaw«a, and WUli«M 
BKm«B, for appellant. 
Mr. John w, Carr, for appellee 

Mr. f7Ai«/t/ujtiMW»Ite delivered the opln- rci 
ionoflhecburt: *^ '*' 

This is a suit bj William Barnes to forrckMe 
a mortgage made to htm, aa Trustee, by the La 
Crosae and Milwaukee Railroad Compaoj, 
hereinafter designated aa the Ia Ctmm Com- 
pany. The record showi that this company 
was Incorporated by the Legislature of Wiscon- 
sio on the tlth of Aprll.lSIS, to build and oper- 
ate a rallmad In that Slate between La Croeae; 
on the HismBslppi River, and Milwaukee, on 
Lake Michigan, a distance of about 20(}mllea. 
The road was originally rmrded by the com- 
pany and trtaied as condallog of two dividOB* 
— one, called the Eastern Division, eztendins 
from Milwaukee to Pottage City, adlstance ol 
gs miles; snd the other, called the Werient 
Division, exteodlog from L* Creese to Portage 
City, adlstanceof lOSmllea. 

The Eastern Division was Incumbered by 
three mortgages, as loUowa: 1, the Palmer 
mortgage, so called, to secure an Issue of bonds 
to the amount of ^922,000; 3, a mortgage to 
Oreene C. Bronion and Jamea T. Sontter, to 
secure bonds to the amount of |I,000,000: and 
B, a mortgage to the Ci^ of HUwaukee, to 
•ecure about 1814,000. The Western Dirlaiaa 
was likewise Incumbered: 1, hr amortgageto 
Oreene C. Branson, Jamea T. Soutter and 
Shepherd T. Enapp, known aa the land grant 

■- - -— ^--i 'e amount rf $4,- 
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1. Oneinfavor of Belah Chamberlain, in the 
Circuit Court of the Uoiled States of the Dis- 
trict of Wisconsln.on the secondof October, 18B7, 
for $020,080.79; (^another in the same court, 
on the 7th of October, 1807, in favor of New- 
combCievelandfortlIl,7S7.81: (8)anotherhi 
■he Circuit Court of Milwaukee County, in the 
wiring of 185S, In favor of Sebra Howard for 
pe.OOO; and (4) another in the Isat named ooort 
In favor of the Mercantile Bank, of Hartford, 
Conn., on the latb of June, 1856. for «aB,OO0. 

On (heflratof June, I8D0, thBoomQany, he- 



mpany, I 
jgdobt, a 



., its road, deter- 
mined U> issue other bonds to the aaooont <i 
13,000,000, and secure them by another mon- 
nge on its entire line of road between La 
Croase and Milwaukee, subject to llie prfor 
mortgage Incumbrances. Accordlnsly, the 
mortgage now In suit was executed to WlUisin 
Barnes, Trustee, on the aist of June, I8S8, lo 
secure such an issue. It covered "All the prop- 
er^, real and personal, of said r^lroad com- 
pany to be accpilred hereafter, as well as that 
which has been already acquired, together with 
all the rights, liberties, prlrllegea and ban- 
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except its land grant, but subject to all the prior 
mortgages above referred ta Afterwards, on 
the llth of August, 1858, a mortgage supple- 
mental to this was executed by way of further 
assurance. The mortijages thus executed con- 
tained a provision that if there should bo default 
in the payment of interest for the space of 
fifteen dovs the principal should become due 
and the Trustee, on the requ^t of the holders 
of bonds to (he amount of $100,000, should 
advertise and sell the mortgaged property. 

Aiterwards the following judgments were 
recovered against the company; namely, 1, one 
in favor of Edwin C. Litchfield, in the District 
Court of the United States for the District of 
Wisconsin, October 5. 1858, for $26,858.51 ; 2, 
another in Uie same court, April 5, 1859, in 
favor of Nathaniel S. Bouton for $7,937.87; 8, 
another in favor of Philip 8. Justice and others, 
in the Circuit Court of the County of Milwau- 
kee, for $2,085.88; and 4, another in the last 
named coiut, in favor of E. Bradford Qreen- 
leaf, September 10, 1858, for $840.86. 

At the time when the mortgage to Barnes 
was executed, the Revised Statutes of Wisoon- 
■in, section 83, chapter 79, provided that, in 
case of any sale of a railroad " On or by virt- 
ue of any trust deed, or on any foreclosure of 
any mortgage thereupon, the party or parties 
aa^uiring the title under any such sale, and 
their associates, successors, and assigns, shall 
have and acquire thereby, and shall exercise 
and enjoy thereafter all and the same rights, 
privileges, grants, franchises, immunities, and 
advantages in and by said mortffage or trust 
deed enumerated and conveyed whioi belonged 
to and were enjoyed by the companv/' so far 
as they relate to the property boui?ht, in all 
respects the same as "such company might or 
could have done therefor had no such sale or pur- 
chase taken place ; such purchaser or purchasers, 
their associates, successors, and assigns, may pro- 
ceed to organize anew and elect mrectors, dis- 
tribute ana dispose of stock, take the same or 
another name, and may conduct their business 
generally under and in the manner provided in 
the charter of such railroad company, with 
such variations in manner and form of organ- 
ization as their altered circumstances and oet- 
ter convenience may seem to require." 

Afterwards, on the 8th of February, 1859, 
an Act supplementary to chapter 79 oi the Re- 
vised Statutes was passed, by which it was 
grovidcd that in case of any sale of a railroad 
1 the State under a deed of trust, or on a fore- 
closure, if no one bid an amount equal to 75 
per cent of the mortgage debt, the trustee might 
bid that amount or more, in his discretion, to 
the full amount of the debt and interest due, 
if competition should make it necessary; and 
that the estate so acquired by the trustee should 
"be held in trust for the holders of the out- 
standing bonds or obligations in the same man- 
ner as if they had become the purchasers, in 
I>roportion to the amount of such bonds or ob- 
igations severally held by them." Laws of 
Wis. 1859, chap. 10, p. 18. 

On the llth of the same month of Febru- 
ary holders of the bonds secured by the mort- 
gage in favor of Barnes, to the amoimtof 
more than $100,000, presented to him their 
request in writing that ne proceed to sell under 
his trust, and tluU he purchase the property at I 
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the sale for the bondholders at the price of 75 
per cent of the outstanding bonds and past due 
interest, and more if necessary, not exceeding 
the full amount of the debt, principal and in- 
terest Accordingly be advertised tne property 
for sale pursuant to the provisions of his mort- 
age, and on the 21st of May, 1850, bought 
It under the authority of the Act of February 
8, 1859, and the request which had been made, 
at the price of $1,593,888.83, for the benefit of 
the bondholders. Two days afterwards he 
imited with certain persons representing them* 
selves to be the owners of bonds to the amount 
of $1,802,850 in the organization of the Mil- 
waukee and Minnesota Company, hereafter 
called the Minnesota Company, under section 
33, chapter 79, of the Revised Statutes, to own 
and operate the railroad, and by the same in- 
strument he transferred his purchase to the 
company. The capital stock was fixed at 
$2,500,(K)0, and the articles of organization con- 
tained the following provisions in reference 
thereto: 

"Article IV. The stockholders of the said 
Milwaukee and Minnesota Railroad Company 
are the holders of the said bonds, secured by 
the said mortgages or trust deeds.fOT whose ben- 
efit the said sale and purchase was made by the 
said William Barnes, and such other persons as 
shall hereafter associate themselves with them 
by subscription to the said capital stock or other 
proper means. 

"JSach holder of the said bond8,upon surren- 
dering his bonds to the proper officer of the said 
Milwaukee and Minnesota Railroad Company, 
shall be entitled to receive a certificate of stock 
in the company hereby organized of an equal 
amount with the principal of the bonds so sur- 
rendered by him, subject, nevertheless, to the 
payment in money of the pro rata share of the 
costs, charges, and expenses of the said sale 
and of the organization, and of carrying the 
same into effect, being the proportion m the 
whole of such costs, diarges, and expenses as 
the amount of stock so to be issued snail bear 
to two miUions of dollars. 

"Article v. The payment of the said pr^ 
rata share of such costs, charges, and expenses 
is hereby declared to be a charge and lien upon 
the stock to which each holder of the said booids 
is entitied. And the board of directors of the 
said Milwaukee and Minnesota Railroad Com- 
pany shall have power to declare the ri|rht to 
such stock forfeited by the nonpayment of such 
pro rata share of such costs, charffes and ex- 
penses, in sach manner as the said ooard of di- 
rectors shall determine." 

On the 5th of December, 1859, a bill was filed 
in the District Court of the United States, for 
the District of Wisconsin, by Bronson and 
others, trustees, against the La Crosse Com- 
pany, the Minnesota Company, Hclfenstein, 
trustee, and Cleveland and Chamberiain, Judg- 
ment creditors, to foreclose the land grant 
mortgage on the Western Division, and on the 
9th m die same month a like bill was filed in 
the same court against the same parties by 
Bronson and Soutter, trustees, to foreclose the 
mortgage to them on the Eastern Division. 
Under Uie bUl for the foreclosure of the land 
grant mortgage, the Western Division was sold 
April 25, 18w, to purchasers who organized 
themselves, pursuant to section 88, chap. 79 of 
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the BevlNd BtatnteB, Into a corporation bv the 
name of the Milwaukee and St. Paul Raflwar 
Company, to which theproperty so porchaaed 
was aulj conveyed. Tnia company will be 
hereafter referred to as the St Paul Company. 
In the suit for the foreclosure of the mort- 
gage on the EaMem Division such proceedings 
were had, that a receiver was appointed, who 
took possession of the mortgagied property, 
under an order of the court, ana caused it to 
to be operated by the St. raul Company, in 
connecuon with the Western Division. After- 
wards, on the 18th of July, 1865, it was ad- 
judged in this suit that the Minnesota Compa- 
ny, upon the payment of the amount ascer- 
tainea to be due on the Bronson and Soutter 
mortgage for interest, be permitted to redeem 
and take possession of the JSastem Division and 
the rolling stock which belonged to it On the 
28th of September, 1865, a decree was entered 
£7] flndiug due upon the mortniffe $1,000,000 of 

Srindpal and |454,987.89 of interest, and or- 
ering a sale of the mortgaged property for its 
payment, but saving the right of the Minneso- 
ta Company to redeem in the manner specified 
in the order of July 18. On the third of Janu- 
ary, 1866, this company paid into the registry 
of the court the amount of money required to 
make the redemption. Thereupon all further 
proceedings under this suit for f oredof ure were 
stopped, and on the 20th of January, 1866, the 
Eastern Division and its rolling stock were 
handed over by the receiver to tne possession 
of the ^nnesota Company. 

On the 18th of April, 1866, Frederick P. 
James, daimingto be the assignee of thejadg^ 
ment against the La Crosse Company in favor 
of Newcomb Cleveland for $111,727.71, which 
had been recovered prior to the execution of 
the mortgage to Barnes, commenced a suit in 
equity in the Circuit Court of the United States 
for the District of Wisconsin against the Min- 
nesota Company, to enforce the lien of that 
Judgment on the Eastern Division, as being 
superior to the title acquired by the company 
through the sale under the Barnes mortgage. 
Such proceedings were had in this suit that, on 
the 11th of January, 1867, a decree was en- 
tered finding due to James on this Judgment 
$98,801.51, and ordering a sale of the Eastern 
Division for its payment, subject, however, to 
the liens of the mortgages prior to that of 
Barnes and to the lien of the Chamberlain Judg- 
ment. Under this decree the property was sold 
and conveyed to the St Paul Company, March 
2, 1867, for $100,920.04, and from that time 
that company has been in possession, claiming 
title adversely to the Minnesota Company and 
to the Barnes mortgage. 

On the 20th of April, 1868. whOe the suit 
for the foreclosure of the Bronson and Soutter 
mortgage was pending, and a few days before 
the sale of the W estern Division under the fore- 
closure of the land grant mortgage, FrederidE 
P. James and Abram M. Brewer, claiming to 
be the assignees of the judgments in favor of 
Edwin C. Litchfield and I^athaniel S. Bouton, 
against the La Crosse Company, which had 
been recovered after the execution of the Barnes 
t^j mortnge, and Philip S. Justice and others, 
and £. Bradford Greenleaf , also Judgment 
creditors, brought suit in the Circuit Court of 
the United States against the La CroMe Oom- 
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pany, the Minnesota Company, and Sdah 
Chamberlain, to set aside the mortgage to 
Barnes, and his foreclosure thereunder, and to 
have the property sold free of that incombrance 
for the payment of their ludgmenta. In that 
suits decree was renderea Jmy 9, 1868, in ac- 
cordance with the prayer of the bill, save only 
Uiat the mortgage was adjudged to be valid to 
the extent of Uie bonds that had been actual^ 
negotiated by the company to bona Jld$ hold- 
ers. No further proceedings have been had in 
that suit, and no attempt has ever been made 
to carry the decree into execution. 

Such being the conceded fkcts. Bamea, ss 
Trustee, brought this suit in the Circuit Court 
of the United SUtes for the Eastern District 
of Wisconsin, on the 6ih of June, 1878, against 
the St Paul Company, which had changed its 
name to that of the Chicago, MUwaukee and 
St Paul Raflway Company, the La Crosse 
Company, and the Minnesota Company, for 
the foreclosure of his mortgage. In his bill he 
alleges, as to the first foreclosure: 1, that it had 
been actually adjudged, in the suit of James 
and others, to haye been fraudulent and null 
and void, and that the St Paul Company is 
estopped from asserting to the contrary, b^ 
cause that suit was brought by its procurement 
and was in fact prosecuted by it and in ita be- 
half , Skltbou^ in the names of James and his 
associates; and 2, because the bondholders In- 
sist that the deeds of trust, 'ted the powers In 
trust conferred thereby, remain unimpaired 
and as thev were before said proceedings for 
sale were nad. * * * because they say: 

" 1. The said estate was a trusts and a trust 
can never be terminated without the consent of 
the eeiitUt qus tnat except by its due executloiL 

"2. Because the powers of sale granted by 
said deeds to your orator are powers In trust, 
and, not ha^ng been executed in conformity 
with the requirements of the deeds by whico 
they were granted, remain unexecuted. 

''8. Because the said Act, chapter 79, beinf 
repugnant to the Constitution of the United rgi 
States, no proper and lesal execution of said ^ ' 
powers could be made under its authority. 

" 4. Because the terms and condition^ pre- 
scribed by the Act were not complied with, and 
therefore, even if the Act were valid, the said 
powers still remain powers in trust unexecuted;" 
and it was insisted " that no number of land- 
holders less than the whole number entitled to 
the estate granted to your orator by said deeds 
of trust as security could, under section 88 <rf 
the statute laws of Wisconsin aforesaid, le- 

Sftlly organize a corporation and vest in it the 
tie to raid estate, and so deprive bondholdea 
not consenting thereto of tneir security, and 
that, inasmuch as bondholders to a large amount 
did not consent to the said sale and organiza- 
tion, the same were null and void." 

As to the proceedings in the suits for the fo9e> 
closure of the land mnt mortgnffe, and for the 
enforcement of the uen of the Cleveland Judg- 
ment under which the St Paul Company ac- 
quired title, the material averment, in the view 
we take of the case. Is that " the said Minne- 
sota Company, so called, had no title to said 
estate, called the third mortgage, conveyed to 
him (Barnes) by said deeds of trust, which could 
be barred by said decree of foreclosure of s^ 
land grant mortgage, or by said decree of foie- 
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doBure, in the name of said James, upon the 
•aid Cleveland Judgment; and that, vour orator 
retaining his title to said estate, ana not being 
a party to said foreclosure sales, the said estate 
has ever remained, and now remains, in him, 
for the benefit of said eeituUque trust, said de- 
crees and said pretenses of the said defendants 
notwithstanding." 

To this bill the St Paul Company filed a 
plea, setting up the original foreclosure, "with 
the knowlrage, consent, and approval, and at 
the request of the bondholders^ *^s purchase 
at the sale by Barnes in trust for the bondhold- 
ers, in accordance with the provisions of the 
Act of February 8, 1859; the organization of 
the Mhinesota Company for the purposes and 
with the powers above stated; and the transfer 
of the property thereto. The plea then pro- 
ceeds as foUows: 

^* That thereupon said bondholders surren- 
dered their bonds to said corporation to be can- 
celed, and the same were so canceled, and the 
[ 10] said corporation thereupon issued to said sev- 
eral bondholders in exchange for their said 
bonds the corporate stock oi said Milwaukee 
and Minnesota Railroad Company to an amount 
equid to the principal of said bonds so surren- 
dered in pursuance of sftid articles of organiza- 
tion, and which said stock was so received by 
said bondholders in full satisfaction and pay- 
ment of their said bonds, and that all of the 
bonds issued by said La Crosse and Milwaukee 
Railroad Company under said mortgages or 
trust deeds were men, at the organization of 
said Milwaukee and Minnesota Itulroad Com- 
pany, or subsequently thereto, so surrendered to 
said corporation to be canceled, and were cancel- 
ed, and stock of said company issued therefor. 

** That by the proceedings aforesaid the said 
mortgages or trust deeds so as aforesaid given 
to said William Barnes were foreclosed and the 
right of redemption theretofore existing in the 
said La Crosse and Milwaukee Railroad Com- 
pany to redeem said propertv from the lien of 
said mortgagees or trust deeds was thereby 
barred ana foreclosed, and the said mortgage 
interest, so as aforesaid conveved by said mort- 
gages or trust deeds to said William Barnes, 
became an absolute estate in fee simple to all of 
the property covered by said mortgages or trust 
deeds in the said Milwaukee and Minnesota 
Railroad Company, subject to the prior lieus 
thereon, and that thereby the trust relation to 
said property created by said mortgages or trust 
deeds between the said William Barnes and the 
holders of the bonds issued under said mort- 
gages or trust deeds ended, and that no trust 
relation in respect to said property now exists, 
or has existed since the fiHng of c^d articles of 
or^nization, between said William Barnes and 
•aid bondholders." 

It is then alleged that the Minnesota Com- 
pany was made a partv to the several suits un- 
der which the St. Paul Company claims title: 
that it appeared therein and " was recognizcMi 
and treated as the owner of the equity of re- 
demption of said property by virtue of the afore- 
said proceedings;^' and that, "By means of tJbe 
proceedings aforesaid, the said William Barnes 
ceased to nave any right, title, or interest as 
Trustee as aforesaid in, to, or upon or under 
(11-j tbc said alleged mortgages or trust deeds, and 
his said bondholders ceased to have any right, 
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title, or interest in, to, or upon the premises de- 
scribed therein and purporting to be affected 
thereby, and at the time of filing said bill of 
complaint the said William Barnes had no right, 
title, estate, lien, claim, demand or eouity of 
redemption, as Trustee or otherwise, of, in, to, 
or upon the premises described in the said mort- 
gages or trust deeds." 

This plea was set down for argument and 
sustained by the court; whereupon a replication 
was filed and proofs taken. After hearing, an 
interlocutory aecree was entered April 21. 1882, 
finding that $1,010,400 of the bonds had been 
actually exchanged for stock in the Minnesota 
Company; that $693,000 had either been can- 
celed by the company before their issue, or had 
been surrendered by their owners for cancella- 
tion, and had actuiuly been canceled, after be- 
ing issued; and that $87,400, belong^g to the 
St. Paul Company, were then in court, and for 
which no claim was made under the trust The 
total amount thus accoimted for was $1,740,880; 
and as to these, it was adjudged that they con- 
stituted no valid daim against the La Crosse 
Company under tiie mortgage, and that so far 
as they were concerned, tne plea of the St Paul 
Company was sustained, and Barnes was en- 
titled to no relief. As to the remaining $259,200 
of bonds provided for in the mortgage, a refer- 
ence was made to a master to inquire and report 
what, if any, were justly due and in equity en- 
titled to payment out oi the mortgage security. 
Under this reference the master took testimony 
and reported in favor of the following persons 
and for the following amounts: 

1. Matthew H. Robinson, one bond, 
$100, on which was due for princi- 
pal and interest $417 65 

2. Frederick Van Wyck, assignee of 
William H. Sisson, 2 bonds.|l,000, 
on wMch was due for principal 

and interest 4,175 50 

8. A. S. Bright and A. C. Gunnison, 
22 bonds, $10,900, on which was 
due for principal and interest 45,512 95 [12] 

4. Andrew J. Riker, 8 bonds, $800, 
on which was due for principal 

and interest 8,840 40 

5. August F. Suelflohn, 4 bonds, 
$800, on which was due for prin- 
cipal and interest 8,840 40 

6. M. M. Comstock, 2 bonds, $200, 
on which was due for principal 

and interest 885 10 

7. Mary Christie Emmons, 2 bonds, 
$200, on which was due for prin- 
cipal and interest 885 10 

8. Reid & Smith, 19 bonds, $6,400, 
on which was due for principal 

and interest 26,728 20 

9. J. H. Tesch, 11 bonds, $1,100, on 
which was due for principal and 
interest 4,598 05 

In all, bonds $21,500— dne $89,773 85 

To this report exceptions were filed, which 
the court, after hearing, "being of opinion that 
said claims do not constitute under the mort- 
gages ♦ * ♦ a valid lien upon the property," 
sustained and dismissed the bill. From a de- 
cree to that effect this appeal was taken. 

The ultimate question for determination Is 
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whether Barnes, the Trustee, and the bondhold- 
ers secured by the mortgage to him, are bound 
by the decrees in the suits for the enforcement 
of the prior liens; namely, the land grant mort* 
gage, and the Clcyeland Judgment, to which the 
Binnesota Company was a par^. That de- 
pends on the legal Effect of what was done by 
Barnes in 1859, for the purpose of foreclosing 
his mortgage and organizing the Minnesota 
Company to take the property, under his pur- 
chase at that sale, in trust for the bondholders. 
It is now alleged that this was all null and void: 
1, because it has been so adjudged in the suit 
brought by James and others; and 2, because 
the Act of February 8, 1859, under which 
Barnes acted in buying at his own sale and or- 
ganizing the company, was imconstitutional in 
its application to his mortgage, which was exe- 
cuted before its passage, and the bonds secured 
thereby. The claim is that a purchase by Barnes 
himself at his own sale, wiuiout the payment 
of his bid in money, could not operate as a fore- 
[131 closure of the mortgage, except with the consent 
of all tbe bondholders, which was never given. 

The suflQciencT of the first of these objections 
Is to be determined by the averments in the 
. bill, taken in connecuon with the exhibits to 
which they relate. Ajb lo the second, the 8t. 
Paul Company pleads in substance that Barnes, 
in foreclosmg his mortgage and in organizing 
the Minnesota Company after his purchase, 
acted " with the knowledge, consent, and ap- 
proval, and at the request of the bondholders." 

1. As to the decree in the suit of James and 
others. The copy of the bill in that suit, which 
is one of the exhibits in this case, shows that it 
was filed by certain judgment, creditors of the 
La Crosse Company to collect tbdr hidements. 
It is a creditor's bill, pure and simple, brought 
by James and his associates, " on tneir own be- 
half, and in behalf of all the creditors of tiie 
La Crosse and Milwaukee Railroad Company, 
who have or claim a lien upon the railroad 
of said company," and *'who shall come in 
and seek relief bv and contribute to the ex- 
penses of this suit," to obtain a sale of " all 
of the property, real and personal, fran- 
chises and privileges of the La Crosse and Mil- 
waukee Railroad Company, or which was theirs 
ftt the time of said sale oy Barnes, May 21. 
1859," " subject to the prior claims " desdribea 
in the mortgage to Barnes, " and that the pro- 
ceeds of said sale be brought into court, to be 
divided according to the legal priorities of your 
orators and the other claimants thereto. It 
alleges, in substance, that the mortg^ to 
Barnes was executed " for the purpose andwith 
the design of bringing about a speedy sale of 
said road and its franchises, and cutting off the 
stockholders in said company, and to hinder, de- 
lay and defraud the creditors of the said La 
Crosse ♦ ♦ ♦ Company, and passing the proper- 
din or to the road ana its franchises to some of 
the directors of said company and their friends." 
The La Crosse Company, although nominally 
a party to the suit, did not appear and did not 
asK relief, and there is no pretense that the com- 
ri41 phdnants either did or could prosecute the 
suit in behalf of the stockholders. If, as is al- 
leged, the St Paul Company was the promoter 
as well as the real prosecutor of the suit, it is 
bound only to the extent it would be if it had 
been actually the complainant The most that 
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can be claimed in this behalf is that it stands in 
the place of the complainants named in the bill, 
and is bound as they are bound; no more, no 
less. 

The decree— which, with the opinion of Mr. 
Justice Nelson announcing the iudgment of 
this court in James v. R, R. Co. 73 U. 8. 6 Wall 
758 [18: 886], is one of the exhibits In this case 
— aajud^ that the mortgage to Barnes was 
good ana valid " As a security for the bonds 
issued under it in the hands of bona fide hold- 
ers for value, without notice," which, it waa 
found, did not exceed $200,000; that the fore- 
closure and sale be " set aside, vacated and an- 
nulled," and the MinnMota Company be " per- 
petually restrained ana enjoinea from setting 
up any right or title under it," because it was 
made in pursuance of a notice claiming that 
$2,000,000 of bonds had been issued, and there 
was default in the payment of $70,000 of in- 
terest when less than $200,000 had ever been 
negotiated to bona fide holders, and the foro- 
closure proceeding was in other respects irreeu* 
lar and mudulent; and that all the right, tiue, 
interest, and claim which the La Crosse Com- 
pany had in the railroad from Milwaukee to Por- 
tage City be sold to pay the judgments in favor 
of the complainants, ''^unless pnor to such sale 
the defendants pay to said complainants " the 
amounts due thereon. 

Every decree in a suit in equity must be coo- 
sidered in connection with the pleadings, and. 
if its language is broader than is required, ii 
will be limited by construction so tiiat its ef- 
fect shall be such, and such only, as is needed 
for the purposes of the case that has been made 
and the issues that have been decided. Ora- 
ham Y.RROo. 70 D. 8. 8 Wall. 704 [18:247]. 
Here the suit was by and for creditors to set 
aside the mortgage to Barnes and the foreclos- 
ure thereunder, Mcause made and had to hin- 
der and delay them in the collection of their 
debts. The decree, therefore, although broad- 
er in its terms, must be held to mean no more 
than that the foreclosure was void as to these 
creditors, whose claims were inferior in right to 
that of the mortgage, and that the Minnesota 
Company was restrained and enjoined from as- 
serting title as against them; and also that, if 
they undertook to sell their property to pay 
their judgments, the mortgage to Barnes should 
stand only as security for such bonds as bad 
been actually negotiated by the La Crosse Com- 
pany to bona fide holders. 

Such also was the judgment of this court in 
R R. Oo, V. Soutter, 80 U. 8. 18 WalL 617 [20: 
548], which was a suit brought by the Minne- 
sota Company, June 4, 1889. to recover back 
the money it had paid to redeem the mort^a^ 
to Bronson and boutter on the Eastern Divis- 
ion, for the reason that the foreclosure of the 
mortgage to Barnes was fraudulent and it had 
been so adjudged in the James suit In announo* 
ing the opinion of the court, Mr, Justice Brad- 
ley said, p. 528 [545]: "Who are the complain- 
ants? Are they not the very bondholdera, self 
incorporated into a body politic, who, throagh 
their trustee and agent, effected a sale which was 
declared fraudulent and void as against credit- 
ors, and made the purchase which has been set 
aside for that cause? * * * Butthecomi^ain- 
ants are wrong in asserting that the property 
was not theirs. Itwasthein. Their pordiass 
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was declared void ODiy aa against the creditors 
of the La Crosse and Milwaukee Railroad Com- 
pany. In other words, it was only voidable, 
not absolutely void. By satlrfying these cred- 
itors they could have kept the property, and their 
Utle would )iave been good, as against all the 
world. The property was theirs; but, by rea- 
son of the fraudulent sale, was subject to the 
incumbrance of the debts of the La Crosse 
Companv. This was the legal effect of the de- 
cree deciding their title void. Therefore, they 
were, in fact, paying off an incumbrance on 
their property wnen they paid into court the 
money which they are now seeking to recover 
back* 

This being the extent of the legal effect of 
the James decree, it follows that, if the proceed- 
ings by Barnes In 1850 for the foreclosure of 
his mortgage were sufficient in form, the Min- 
nesota Companv represented that mortgage, and 
the holders of tne bonds secured thereby, in the 
suits to which it was a party brought to enforce 
the prior liens under which the St. Paul Com- 
pany claims title, and that both Barnes, Uie 
Trustee, and the bondholders are bound by the 
decrees therein. The La Crosse Company has 
never disputed the title of the Minnesota Com- 
pany, and the prior lienholders recognized it 
as good when they proceeded against the com- 
pany to enforce their respective rights. The 
property has been lost, not because the fore- 
closure was invalid, but because it was idl 
needed to satisfy liens which were prior in right 
to that of the Barnes mortgage, under wmch 
alone the company claims title. When the cred- 
itors in the James suit undertake to carry their 
decree into execution it will be time enough to 
consider how far they are bound by the decrees in 
the suits for the enforcement of the prior liens 
which were all obtained and executed pending 
their liti^tion with the company. We are 
now dealmg only with Barnes ana the bond- 
holders claiming under him. 

2. As to the plea. The bill in effect con- 
cedes, as is necessarily true, that if aU the bond- 
holders consented to a foreclosure under the 
Act of February 8, 1859, the purchase of the 
property by the Trustee for their benefit, and 
the transfer of title by him to the Minnesota 
Company as their representative, would be 
good, even though without such consent it 
might be bad. 'tne plea alleges such a consent, 
and also an actual exchange of all the bonds 
for stock in the company. The material ques- 
tion thus presented is whether the bondholden 
consented to what was done by the Trustee in 
their behalf. If they did, it matters not that 
some have omitted to surrender their bonds for 
cancellation, and take certificates of stock in 
exchange. If they assented to what was done 
they became in law purchasers at Uie foreclos- 
ure sale, and, as such, stockholders in the com- 
pany which was organized under the statute in 
their behalf to take the property from their 
Trustee, and that, too, without any formal sur- 
render of their bonds. Their stock was bound 
for the payment in money of their respective 
pro rata shares of the costs, charges, and ex- 
penses of the sale, and of the organization of the 
company and of carrying the same hito c^ect. 
If they wanted certificates of stock, they were 
required to surrender their bonds and pay what 
was due from them on this account, but as 

122 U.S. 



bondholders, purchasing through their Trustee, 
they became, by the express terms of the arU- [17] 
cles of organization, stockholders in the new 
Corporation, with alien on their shares for their 
proportion of the expenses, etc. The averment 
m tne plea of an actual surrender of bonds for 
cancellation, and an issue of stock in exchange 
therefor, presents an immaterial issue. The 
voluntary exchange of bonds for stock would 
show a positive assent to the foreclosure, but a 
failure to do so would not necessarily imply 
dissent. 

The exact issue to be tried, therefore, is 
whether the necessary consent was actually 

f'lven. The enabling statute was approved 
ebruary 8, 1859, and on the 11th of the same 
month, only three days afterwards, the requi- 
site amount of bondholders presented their re- 
quest to Barnes that he proceed to foreclose the 
mortgage and buy the property for the bond- 
holders under the authority thus conferred on 
him for that purpose. In accordance with this 
request, he advertised Uie sale, and made the 

gurchase May 21, 1859. Two days afterwards 
e organized the company, under* the statute, 
to take the title from nim as trustee for those 
in whose behalf he bought. From that time 
forward, during all the protracted litigation 
which ensued, this company claimed to own 
the property, subject only to the incumbrance 
of prior liens, and neither Barnes nor any bond- 
holaer, so far as this record discloses, ever as- 
serted the contrary unto after the James suit 
was decided: when the St. Paul Company was 
in possession under its purchases upon decrees 
for Uie enforcement of the prior liens in suits 
to which the company was a party. During 
tdl this time the Minnesota Company was act- 
ive in asserting its UUe, and its litigation with 
the prior incumbrancers was constant and ener- 
geUc, as the records of this court show in Bron- 
9ony. La Crom B, R. Oo.e8 U. S. 1 Wall. 405 
[17: 6161; 8, 0. 69 U. S. 2 Wall. 283 [17: 725]; 
R B. Co, v. Sautter, Id. 440, 510 [17: 860, 900]; 
Oraham v. R, R, Co, Uupra]; R, R. Go. ▼. 
Souiter, 72 U. S. 5 Wall. 660 [18: 6781; R. R. 
Go. V. Chamberlain, 78 U. S. 6 Wall. 748 [18: 
859]; RRCo.y. Jamea, Id. 750 [18: 854]; 
Jama Y.RR.O0. Id. 762 [18: 885.] 

The amount of bonds authorized by the 
mortntge was $2,000,000. The oroof is abun- 
dant that of this amount $1,010,400 were actual- [18] 
ly converted into stock, and that $780,400 had 
either been surrendered for cancellation be- 
cause they had never been issued, or because 
the holders made no daim against the La 
Ciosse Company on their account The find- 
ings of the court below show the particulars as 
to the whole 0^ these two amounts, and we are 
entirely satisfied with the correctness of the 
conclusions ^ere reached. Some of the hold- 
ers claim that they were persuaded against their 
own judgment, and, perhaps, against their will, 
to make the exchans^e, but still their bonds 
were actually surren(&red and certificates of 
stock taken in exchange therefor. They kept 
silent during all the time the litigation with the 
Minnesota Company was going on, and uttered 
no complaints until after the James suit was de- 
cided against their interest then represented by 
that company. 

There remained, however, at the time of the 
rendition of the interlocutory decree below, 
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|2d9»200 of bonds unaccounted for; and a refer- 
ence was made to a master to receive claims 
therefor, and to take testimony and report there- 
on. Under this reference bonds to the amount 
of $21,500 were presented to and allowed by 
the master. None of these bonds bad been 
actually surrendered to the company and ex- 
changed for stock; but after a careful examina- 
tion of the testimony we have no hesitation in 
deciding that, at the time of the foreclosure, 
they were held and owned by parties who in 
law consented thereto, and that the present 
holders took them with full notice of that fact 

Of the amount allowed by the master. 
Bright and Gunnison alone represent $17,800, 
although Reid A Smith hav^. a claim on $6,400 
thereof for money advanced. Both Bright and 
Qunnison were officers in the Minnesota Com- 
pany, and at times very active in the manage- 
ment of its affairs. Of the bonds which thev 
represent, $7,500 were owned by 'William B. 
Cramer at the time of the foreclosure, and he 
signed the request to Barnes that he sell the 
property and buy it for the bondholders under 
the statute. These bonds were bought by 
Bright and Gunnison, or some person whom 
they represent, after this suit was begun, 
[19] Cramer receiving for them $900. The rest of 
the bonds which they present were undoubt- 
edly owned by them while they were acting as 
officers of the company, and as such defending 
the suits for the enforcement of the prior liens, 
if not at the time of the original foreclosure by 
Barnes. 

Suelflobn, who presents a claim for t800, 
actually owned his bonds at the time of the 
foreclosure, and signed the request that was 
presented to Barnes. Robertson, who claims 
$100, was a derk in the office of Barnes when 
the bonds were issued, during the foreclosure, 
and for many yean afterwards. He received 
his bond for services in connection with this 
business. Kary Christie Emmons claims $200 
for bonds she got from her father, one of the 
cyriginal organizers of the company, and named 
in uie artides of organization as one of the di- 
rectors, a position which he occupied for sev- 
eral years aft^wards. Maria M. Comstock's 
daim is for bonds she got from her father, Le- 
ander Comstock, who held them at the time of 
the foreclosure, and who then did and ever 
since has resided in Milwaukee, and presuma- 
bly had knowledge of what was beine done. 
Frederick Van Wyck, who claims $1,()00, is a 
son-in-law of Bright; and the bonds he presents 
were bought by him at the suggestion of his 
father-in-law from William £L Sisson for a 
small sum, after they had been filed as aclalm 
by Sisson himself. Sisson was a lawyer in 
Chicago, but whether he owned the bonds or 
bdd them for others does not appear. Andrew 
J. Riker, who daims $800, was a broker in 
New York at the time of the foredosure and 
before and after. He owned the bonds he now 
presents at that time, and must have been fa- 
miliar then with all that occurred, for he held 
land grant bonds also, and says that after the 
f oredosore of that mortgage he laid them aside 
as of no value, because he "thought the thing 
was all dosed up." John H. Tesch, who claims 
$1,100, held his bonds at the time of the fore- 
dosure. He resided then and rince in Milwau- 
kee, and was familiar in a general way with all 
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that was done. He knew of the Barnes foro- 
closure, though he savs: " I did not know that 
my bonds haa anything to do with it; I did 
not follow that up. It was a common report 
mentioned in the newspapers, but did not know 
it concerned me." fiut before that be had [tO} 
been informed by his counsel that ther were 
good for nothing and would not be paid. 

Under these drcumstances we cannot do 
otherwise than decide that the silence of the 
holders of these few bonds, during all the time 
the Minnesota Company was acting in their be- 
half, is equivalent to actual consent to the sale 
under which the company got the right to rep- 
resent their interests in the litigation with the 
prior lienholders. They are the only persons, 
so far as the record disdoses, who did not 
actually surrender their bonds and take certifi- 
cates 01 stock therefor: and it is now too late 
for them to say that what their Trustee did in 
their belialf was without authority. There can- 
not be a doubt that they knew of tne f oredo^^ure 
at or near the time it took place. If the purchase 
was not made for their benefit under the Act of 
1870, the Trustee was accountable to them in 
money for theirproportion of what he bid for 
the property. For this they never applied, and 
it must, therefore, be assumed that ne bought 
for their account, as well as that of the other 
bondholders, andf that they assented thereto. 

It follows that the plea has been sustained 
by the evidence, and this necessarily disposes 
of all the other ouestions in the case. The 
sale by Barnes to tne company under the fore- 
dosure devested him of title and of his right 
to bring suit hi behalf of bondholders. The 
decree in the James suit did not dissolve the 
Minnesota Company. It simply established the 
right of the judgment creditors who brought 
that suit to redeem the Barnes mortgage, by 
paying the amount due for bonds that had been 
actually negotiated by the La Crosse Company 
to bona fide holders, and to have the mortgaged 
propertv sold subject to such a lien. The com- 
pany stul continued in existence and still owned 
the property that had been bought, subject only 
to tne inferior Hens of the creditors whose 
rights had been established. 

Neither can Barnes now take advantage of 
the alleged frauds or irregularities in the fore- 
closures of the prior Hens. He not only ha^ no 
title under which he could proceed for that 
purpose, but all such questions were settled 
and finally disposed of in the decrees to which (^^l 
the Minnesota Company was a party. 

So, also, of the claim which was made be- 
fore the master to recover back the money paid 
to redeem the Bronson and Soutter mort^ige. 
That money was paid by the Minnesota Com- 
pany, and that company alone can sue for iti 
recovery. Such a suit was onoe brought and 
a decree rendered against the company. 

The deone of the Uircuii Court dismisiing tki 
bill wa$ right, and it i$ eomoquentl^f (^fflrmed. 
True copy. Test: 

James H. MoKennay, Oerk, Sup. Oomtk U. & 
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CHICAGO, BURLINGTON AND KANSAS 
CITY RAILROAD COMPANY, Ptff. in 

•. 
8TATB OF MISSOURI, «9 nL Jomr F. 
GuFFBT, Collector of Rerenue of PmnrAM 
OotnnT. 

<8ee 8. GL Beporter^ ed. 661-87B.) 

OmtUtutional law — raUro a di i mmanUfffirom 
taxaUandoei not pam upon a mle under MU- 
$owr% Ati uf 1870~~obUg<Uian ^ conirac^^ 
impairvuni qf» 

1. The iUnoinl Act of Maroh H. lt/0, fiil)Jeoti to 
•tate taxation any railroad in that State, or moh 
part thereof as is located therein, if a raihroad oor- 
poration of another State purohasss, leases, or 



:esarrancementB for operatinar it. 
2. The absolute sale bjr the St. Josroh and Iowa 
Bailroad Company of its road, with its property, 
rights, privileges and franchises, under the author- 
ity of the Act of 1870, paoed them to its grantee, 
the Burlington and Southwestern Railway Oom- 

Cmy, subject to the condition that its road, in 
ISBOuri, so sold, should thereafter be subject to 
tibcatlon, notwithstanding the immuni]^ from 
taxation contained In the charter of IBfif of said 
former company. 

8. The Act of 1870 does not Impair the obligation 
of any contract, which the St. Joseph and Iowa 
Railroad Company had, by its charter, with the 
State of Missouri, touching the right of said com- 
pany to sea its road. 

[No. 1244] 
Submitted Apra 4, 1S87. Deaided Map iS, 2887. 

F ERROR to the Supreme Court of the State 
of Mifisouri. On petition for reheiring. 
Denied, 

The histoiy and facts of the case snffldently 
tppear in the opinion of the court. See the 
opioionof this courtat the former hearing^onte, 

Meten, Jm T« Hatfield and A« W. M«l- 
linst for plaintiff in enor. 

Meten, B. O. Boone* AttihOen. for Mie- 
eeuri, and flU P* Hugton* tor defendant in 
error. 

Mr. JuetieeHmrUm deliTered the opinion of 
the court: 

The opinion heretofore deHyered in this caae 
If reported in IdO U. S. Se^Jante, 788]. We are 
now asked by the plidntiff tn error to grant a 
rehearing; chiefly, npon the ground tfitt this 
court aasumed tnat the only question neces- 
sary to be determined was as to "The liability 
to taxation, in Missouri, for state and county 
purposes, of what was formerly known as the 
Central North Missouri Brandi of the St Jo- 
seph and Iowa Railroad, more recently named 
the Linneus Branch of the Burlington and 
Southwestern Railway Company, and now 
owned hy the Chicago, Burlington and Kansas 
City Raflroad Company, a corporation organ- 
izea under the laws of lussouri." The proper- 
ty, upon whidi the assessment in questran was 
made, is described in the pleadings in inch gen- 
eral terms that it is impossible to ascertain how 
much of it belongs to what is called the lin- 
neus Branch, ana how much to what is de- 
scribed in the petition for rehearing as the 
*'main Bne" of the company. 

The Supreme Court of Missouri, as appears 
from its opinion in the record, after referring 
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to the purchase made in 1871 by the Burling- 
ton and Southwestern RaOway Company, an 
Iowa corporation, of the mam line and the 
property, rights, nriylleges, and franchises of 
the St. Joseph ana Iowa Railroad Company, 
said: " Af terf^ards. and in 1872, the directors 
of the Burlington (jompany, acting by the di- 
rection of the stockholders of the branch road, 
then called the linneus Branch, placed upon 
the branch road a mortgage to secure certain 
bonds. The main line had been preyiously 
mortgaged. The defendant purchased the 
branoi road throuefa a foreclosure sale had 
upon the mortgage thereon. The taxes in suit 
were assessed upon this branch road property." 
Again; "If, as we haye seen, the Bunington 
Company does not acquire the immunl^ fiom 
taxaaon, it is difficult to see how any branch 
built by it could take on the exemption." 

Assmning, from the language of the court 
below, that the only taxes in suit were those 
assessed upon the branch road property, we 
restricted our decision to the single qaeBtion as 
to the liability to taxation of branch roads es- 
tablished under the Act of March dl, 1868, 
entitled "An Act to Aid in the Building of 
Branch Roads in the State of Missouri;" hold- 
ing that roads constructed under that statute 
came, so far as taxation was concerned, undep 
the operation of the clause of the Missouri Con- 
stitution of 1865, which declares that *'No prop- 
erty, real or personal, shall be exempt fr(m> 
taxation, except such as may be used exclusiye- 
ly for public schools, and such as may belong 
to the united States, to the State, to counties, 
or to municipal corporations.'' 

It is now claimed— and we understand the 
Attorney-General of Missouri, hi efTect, to con- 
cede—that the taxes in question were in fact 
laid, not only upon the Linneus Branch lying 
in Putnam County, but upon that part of the 
defendant's "main line" which extends from 
XJnionyille, in the same county, to the boundary 
line between MisBouri and Iowa. We are, 
therefore, asked to determine whether or not 
the last described part of the defendant's road 
Is not exempt from taxation for state and coun- 
ty purposes. To this request we yield, not 
only because it Is now, in effect, conceded that 
that question is coyered by the pleadings, but 
because of the suggestion that other cases are 
pending in the courts of the State which, by 
stipulaSon of the parties, are to abide the de- 
termination of the one now before us. 

This claim of immunity from taxation. In re- 
spect to the road between XJnionyille and the 
Iowa line, is upon these grounds: 1, that, by 
the charter of the St Joseph and Iowa Kail- 
road Company, graoted in 1807, it is proyided 
that "The stock of said compviy shall be ex- 
empt from all state and county taxes;"* 2, that 
suc^ exemption, in law, extends to the proper- 
ty of that corporation, as representM hj its 
stock; 8, that the defendant, a corporation of 
AAOuri, and the successor of the Burlington 
and Southwestern Railway Company, Is enti- 



*Aot of Jan. SL 1897, toeorpoi a ttng the St. Jo. and 
Iowa B. B. Oo. Mo. Sen. Laws. 1865-7,0. 107. •% Aot 
of Feb. 1& 1847, Inoorponitiiiflrtbe uamiibai and 
St. Jo.BrB. Oo. Mo. Acts of 18«r, p. 16^ 17; Act of 
1887. inoorporattnc the Louisiana and Ooiiimbia B. 
B. Oo., MorAotsofl88r,p.M0.lt4;State,eKreL 
St. Jo. and Iowa B. B. Oo. y. Siuliyan Oo. •! Mo. 
80; Oooper y. SulUyan Oo. 9S Mo. 6ia. 
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Ued to the benefit of the exemption granted to 
the St. Joeenh and Iowa Railroad Company by 
Its charter of 1867. 

Conceding, for this case, that the exemption 
from taxation of the stock of the St. Joseph 
and Iowa Raihoad Company necessarily em- 
braced the property of the corporation, Uie 
question still remains, whether that immmiity 
passed to Uie Burlington and Southwestern 
Railway Company bv its purchase in 1871. 
The determination ox that question depends 
upon the construction and effect to be given to 
the second section of an Act of the Gkneral As- 
sembly of Missouri approved Maroh 24, 1870. 
That section became section 67 of article 2, 
chapter 87, of Wagner's Statutes of Missouri of 
1872, and is as follows: 

"Any railroad company heretofore incorpo- 
rated or hereiufterorga^izedin ponuanceof law, 
may, at any time, by means of subscription to 
the capital stock of any other railroad company, 
or otherwise, aid such company in the con- 
struction of its railroad, witmn or without the 
State, for the purpose of forming a connection 
of the last mentioned road with the road owned 
by the company furnishing such aid; or anv 
such railroad company, which may have built 
its road to the boundary line of the State, may 
extend into the adjoining State, and for that 

{)urpo6e ma^ build, or Imy, or lease a railroad 
n such adjoining State, and operate the same, 
and may own such real estate antl other prop- 
erty in such adjoining State as may be conven- 
ient in operating su^ road; or any railroad 
company organi^ in pursuance of the laws of 
this or any other State, or of the United States, 
may lease or purohase all or any part of a rail- 
road, with all its privileges, rights, franchises, 
real estate and other property, the whole or a 
part of which is in this State, and constructed, 
owned, or leased by any other company, if the 
lines of the said road or roads of said companies 
aro continuous or connected at a point either 
within or without the State, upon such terms 
as may be agreed upon between said companies 
respectively; or an^ railroad company, duly 
incorporated and existing under the laws of an 
adjoining State, or of the United States, mav. 
extend, construct, maintain and operate its rail- 
road into and through this State, find for that 
purpose shall possess and exercise all tbe rights, 
powers and privileges conferred by the general 
laws of this State upon railroad corporations 
organized thereunder, and shall be subject to 
all the duties, liabilities, and provisions of the 
laws of this State concerning railroad corpora- 
tions as fully as if incorporated in this State; 
Frc^idsd, That no such did shall be furnished, 
nor any purchase, lease, snbletti^, or arrange- 
ments perfected, until a meeting of tbe stock- 
holders of said company or companies of this 
State, party or parties to such agreement, 
whereby e railroad in this State may be aided, 
purchased, leased, sublet, or affected bv such 
arrangement, shall have been odled by the 
directors thereof, at such time and place, and 
in such manner, as they shall designate, and tbe 
holders of a majority of the stocK of such com- 
pany, in i>erson or by proxy, shall have assented 
thereto, or until the holders of a majority of 
the stock of such oompany shall have assented 
thereto in writing, and a certificate thereof, 
signed by the president and secretary of said 
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company or companies, shall have been filed in 
the office of the Secretary of State; And pro- 
vided, further. That if a railroad companv of 
another State shall lease a railroad, the whole 
or a part of which is in this State, or make ar- 
rangements for operating the same as provided 
in this Act, or shall extend its railroad into thif IBTZ] 
State, or through this State, such part of said 
railroad as is within this State shall be subject 
to taxation, and shall be subject to all regula- 
tions and provisions of law governing railroads 
in this State, and a corporation in this State 
leasing its road to a corporation of another State 
shall remain liable as if It operated the road 
itself, and a corporation of another State, being 
a lessee of a railroad in this State, shall likewise 
be held liable for the violation of any of the 
laws of this State, and may sue and be sued, in 
all cases and for the same causes, and in the same 
manner as a corporation of this State might sue 
or be sued if operating its own road; but a 
satisfaction of any claim or judgment by either 
of said corporations shall discluirge the other; 
and a corporation of another State, being the 
lessee as aforesaid, or extending its railroad as 
aforesaid, into or through this State, shall estab- 
lish and maintain an office or offices in this 
State, at some point or points on the line of tht 
road so leased or constructed and operated, at 
which legal process and notice may be served 
as upon railroad corporations of this State." 

As the proposed lines of tbe Burlington and 
Southwestern Railway Company and the St. 
Joseph and Iowa Railroad Company would, 
when constructed, make a connected or con- 
tinuous line from Burlington, Iowa, to St. 
Joseph, Missouri, the authority of the former 
corporation, under the Act of 1870, to purchase 
or lease the road of the latter, cannot be 
doubted. 

But, as we have seen, the Act expressly de- 
clares that if a railroad corporation of another 
State leases a railroad, the whole or part of 
which is in Idissouri, or makes arrangements for 
operating the same asprovided in that Act, such 

gart of that railroad, as is within the latter 
tate, "shall be subject to taxation." Great 
stress is laid by counsel on the fact that, wbfle 
the Act ^authorizes a foreign corporation to 
" lease or purchase" a railroad, the whole or 
part of which is in Missouri, the word "pur- 
chase" is not used in the proviso relating to 
taxation. It is therefore argued that, while tbe 
Legislature intended to subject to taxation rail- 
roiuls in Missouri which were lecued, after the 
passage of the Act of 1870, to corporations of 
other States, it did not intend to tax railroads, ....| 
in that State, which were pwrehcued outright by ^^ ^ 
corporations of other States. That construc- 
tion of the Act is inadmissible. If supported 
by the mere letter of the statute, it is inconsistent 
with the manifest object which the L^gialati^ 
had in view; namelv, to subject to taxation 
railroad property in Missouri which passes un- 
der the control of a corporation of another State, 
whether by purchase or bv lease, or by " ar- 
rangements tor operating the same, as provided" 
in the Act of 1870. The State had the right to 
prescribe, as a condition upon which the road, 
property, franchises, and privileges of the St. 
Joseph and Iowa Railroad Company might be 
placed, by any of those modes, under the con- 
trol of a railroad corporation of another State, 

1S2 U. 8. 



Bra HoTCAL bm. Co. t. Tte Eonrn Lna 



Compaov, for the puipoM of enkbUng It 
toaatna, equip, and opente said roML" 
he power, ij fu cbaner, u ameoded Noi 

jer S, 1607, ^' to pledge tbe Mid road, rol „ 

ttock, macbinerj, depoU, and any other prop- 



tftonld be mqeot to taxation. Wbetber Bucb 
a oonditloii oould be Impoaed npon a oOTpon- 
tion lu«^ the ririit. bj Ita durter, before the 
Act of 18TO, to make an abaolnte nle of hi KMd, 
prlvllegea, and tranchlaei, and to pais to the 
purchaser whatever immunitiee bom '«tw*'<w 
It then enjoyed, ve do not dedde. Ho ancli 
quenloa U now presented. 

Itta, however, claimed— inchwethinkli the 
effect of the aigunient in behalf of the com- 
— that the SL Joseph and Iowa Railroad 

Dompaov, '" "■ ' --^u-- . 

eonatmct, 

the power, ... _._ 

ber S, 1607, ^' to pledge tbe lakl road, rolUng 
atock, machinery, depots, and any other prop- 
er^ Uier maj poueae. together with the (mn- 
chise* ol laid road, for the liquidation of anj 
faidel-iedDeai uld railroad companj may Incut 
Intbeconslructionofealdroad.'* Ho. Acta, 1807, 
p. 13 S 8. Thii power to pledge. It may be 
InHiBled, could Dot Itwally be afFecled or modi- 
fled )>j tbe Act of 1870, althoog^ that Act took 
eftem before any morti^ge was pnt npon the 
m^ lioe. In anawer to rack augveationi, it 
la sufficient to mj that the resiriclid power of 



Slate. The power to make the absolute deed 
[•TS] of 1871 to the Burlington and Southweaten 
Hallway clompany waa given by the Act of 
1878, and doea not appear to have ezlslod befwe 
that time. In no view of the caae, theiefora, 
were the condition! prescribed by that Act in 
violation ofanv right poeseaaed by the StJoteph 
and Iowa Ratvood Oompany under Its charter. 
If that corporation elected to moke an abaolnte 
sale of lis road, with lis property, rights, privi- 
leges, and fraochiins, under the authority given 
t? the Act of 1871), they passed to its gractee, 
subject to the condition that its road. In Hit- 
ioun, N sold, should thereafter be subject to 
taxation. 

Without Dursuing the subject further, w 
lattEfled with tbe conitruction we have hereto- 
fore given to the Act of 1888. And wt 
also at opinion that the Act of 1870, as In this 
opinion Interpreted, does not Impair the obliga- 
tion of any contract, which the St, Joeeuh aad 
Iowa Railroad Company bad, by ita uisrter, 
with the Stale of HissoorL 

TViS rikaaring it 4eniad, and tha jvdgmmt lA 
agirmaint, htreU^ort sntsnd, mvff, tiptin iM 
fTotutdi ttoMl im thit and t/it origintU opiniott, 
ttaftd at tiuivdgtMnt qf thi* eimrt. 

True copfi Test: 

James H. KoKcBoer. Oark. Bop. Oonrt, IT. B. 

[5631 Si™ BIDTUAL INSURANCE COMPANY 
OF NEW ORLEANS, xt ai,., Ap^., 

THE KOUNTZ LINE, The H. 0. TEAOER 
TRANSPORTATION COMPANY, bt u. 

(See a a BepoTter^ ed. StMOr.) 
nrfnsrsAiip— uAm vmenot a partntr nay b» 
12S U. S. U. S.. Book 80. 
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APPBALfrom the Circuit Court of the United 
States for the Eastern District of Louisiana. 
See4WoodB,S!«8. Sm«ned,b%t petition for 
T^earing allowed to he filed. 

The hbtoiy and facto of the case appear In 
the opinion of the court. 
JTssHs. John A, Campball and 0. A 



B. Btnf^eton, for appellees. 

Jfr. J. B. St^MtA, of counsel for Interven- 
ing Ubelanti. 



Issued polldea covering certain produce and 
merchandise delivered Mar 81, IWO, on board 
the steamboat Henly 0. Teager, at Bt Louia, 



Missouri, for tranaporlatiou to tbe City of New 
Orleans and otherports on the Misdsaipid River; 
which cargo waa tost by the sinking of tbe boat 
tbedav succeeding Itadeparturefrom St. Louia, 
Tbe Teager was nnseaworthy, both at the oom- 
mencemeot of her voyage and at tbe time of 
the loss. The sinking and the loss were the 
direct consequence of such unseaworthiness. 
Tbe libelants having paid to the owners of 
the cargo the damages sust^ned by them — 
$81,720.10— and harioK been subrogated to all 
the rights and claims oi thelatta fmaccount<tf 
such loss, brought this soil ^gainst the appel- 
lees ioinUj to recover the amount so paid. In 
the district court, the attachmcnis sued out by 



■Hon.— On the last dav of the larm. Mar nth, 
npoD a petition Bled bv wUHam J. Konnti, pravlnt 
tbat tbe ease be ratified on the dooket and ae- 
tSgoei tor argument aaaln at some pr per day of 
tbe neit term, or that wne be allowed him to pra- 
sentat tbe next tana a motion for a rebaarlng In 
theease, tbe oonrt ordoed tbat the mandate be 
wlthbeld miUl tbe next term, and CTBnted leave 
to fllea petition tot lehsTing. 
71 1U3 
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the libelants were discharged, and the libel dis- 
missed. In the circuit court, it was adjudged 
that there was no Joint liability on the part of 
the respondents, or any of them, and that lia- 
bility for the loss of the cargo was alone upon 
The Teager. and her owner, the H. C. Yeager 
Transportation Company. As to all the other 
respondents, the libel was dismissed. Of that 
decree the libelants complain, the principal 
assignment of error being that the court erred 
in not holding: the respondents, or some of 
them, jointly liable for the loss of the cargo. 

The general ground upon which this conten- 
don is placed is that the shipment of May 21, 
1880, on The Henir 0. Yeager was a part of the 

renA business of transportation in which the 
C. Yeager Transportation Company, the C. 
v. Eountz Transportation Company, the E. 
P. Koimtz Transportation Company, and the 
M. Moore Transportation Company, were joint- 
ly engaged under the name of the "Eountz 
Line, and, consequently, that said Companies 
were jointly liable for the loss and damages in 
[585] question. 'The decree below proceedol upon 
Uie around that said Companies were not 
jointly engaged in business, and that the loss 
must be borne entirely by the Company own- 
ing The Henry C. Yeaxer. OitUtruf Ins, Co, 
▼. Kounitt Line, 4 Woods, 268. 

The determination of the question of joint 
liability depends upon the facts set out in the 
finding by the|ciix!uit court Those facts- 
preserving, in our statement of them, substan- 
tially, the language of the court below — areas 
follows: 

In June, 1872, William J. Eountz, John W. 
Eing, W. W. Atex, and Charles Scudder, or- 
ganized, under the laws of Missouri, a Cor- 
poration by the name of the Eountz Line, of 
which they were to be, and did become, direct- 
ors for the first year; and of which Eountz was 
president, and Kine general agent. Its capital 
stock was fixed at $15,000, divided into shares 
of $100 each. The declared object of the Cor- 
poration was to build or purchase, use or em- 
ploy, one or more wharf boats for the use of 
steamboats and other vessels belonging to the 
stockholders of the Company; to build, pur- 
chase, or charter steamboats, towboats, etc., 
for transporting freight and passengers on the 
Mississippi River and its tributaries; and to do 
a general river business. It does not appear 
that the Eountz Line Corporation owned, at 
the time of the shipment on The Yeager, or at 
any time during the year 1880, any steamboat 
or other water craft, except a wharfboat at St. 
Louis. 

In a few months after the organization of that 
Corporation; to wit, on the 18th of November, 
1872, Eountz, Eing, and one Sheble, organized, 
under the laws of Missouri, Uie four Transpor- 
tation Companies above named, of each of 
which Eountz and Eing were chosen directors, 
and Eing treasurer and secretary. Eountz, 
Eing, and Sheble, Charles H. Seaman, H. EL 
Haslltt, and W. P. Braithwaite, having inter- 
ests, as owners, respectivdy, in the steamboats 
Henry C. Yeager, Carrie V. Eountz, Eatie P. 
Eountz, and Mollis Moore, transferred the 
same, l^ bills of lalcL as fouows: The Henry 
C. Yeager, to the H.C. Yeager Transportation 
[586] Company; The Carrie Y. Eountz, to the Carrie 
y . Eovnti Tnnsportatlon Oompany ; The Eatie 
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P. Eountz, to the E. P. Eountz Transportation 
Company; and The Mollie Moore, to the M. 
Moore Iransportation Company; the vendors 
receiving, in consideration of sidd transfers, 
stock in the respective Transportation Com- 
panies. 

Of tiie stock of the Eountz Line Corporation, 
on the 6th day of July, 1874, William J. Eountz 
owned two shares: King, D. C. Brady, Van 
Hook, and C. H. Seaman, one share each; the 
steamboats John P. Tolle. Henry C. Yeager, 
Mollie Moore, and Carrie v. Eountz, 86 shares 
each. There was no change in the ownership 
of such stock by those steamboats up to the 
commencement of this suit, except that the 
shares held by The John F. Tolle belonged to 
the steamboat J. B. M. Eehlor, when, on Sep- 
tember 14, 1878, the latter was transferred to 
the M. Moore Transportation Company. W. 
J. Eountz never, at anytime, owned more than 
two shares in the Eountz Line Corporation, and 
was a stockholder hi all of the Transportation 
Companies. 

On the 15th of January, 1878, W. J. Eountz 
owned 898 shares, and King and Sheble each 
one share of the stock of the M. Moore Trans- 
portation Company. But, on December 19, 
1879, the stock of that Company was held as 
follows: Eatie P. Eountz, a daughter of W. J. 
Eoimtz, 897 shares, and Eountz, Eing and 
Rogers, each one share. November 4, 1878, 
Eatie P. Eountz held 241f shares, her father 
and Eing each one share, and Braithwaite 56^ 
shares, in the E. P. Eountz Transportation 
Company. December 19, 1879, E[atie P. Eountz 
held 879 shares, and her father, Eing and Rog- 
ers, each one share in the H. 0. Yeager Trans- 
portation Company. On the 21st of May, 1880, 
of the stock of the C. V. Eountz Transporta- 
tion Company, Eatie P. Eountz held 828 shares; 
Clement Seaman 74 shares; and her father, 
Eing and C. H. Seaman, each one share. ^ 
sub^uent transfers of stock in any of these 
Companies were made, and, at the tune of the 
shipment on The Yeager, **the stock in no two 
of said Companies was hdd by the same per- 
son." 

It thus appears that, at the time of the ship- 
ment on The Yeager, almost all the stock of 
these Transportation Companies stood in the 
name of a daughter of William J. Eountz. 

It was further found by the court below that 
the steamboats Carrie V. Eountz, Eatie P. [S87] 
Eo\mtz, Henry C. Yeager and MoUie Moore 
' Vere emploved by the respective Transports 
tion Companies, to which they wereoonvmd, 
under the direction of the officers of said Oom- 
panies, in carrying freight and passengers on 
the Mississippi and its tributaries," theKonnti 
Line Corporation being the '* common agent* 
of said Companies, and charging the latter *'for 
tiie services rendered to them respectively, from 
one himdred to one hundred and fifty dollan 
per trip." Its office, as well as the buaineas of- 
fices of the Transportation Companies, was ia 
the same room on its wharfboat at St. I/rain 
It— the Eountz Line Corporation— collected the 
dues of the Transportation Companies, keeping 
a separate account with each, and paying to 
each the earnings of its own steamboat. By 
means of advertisements in newspapen, pla- 
cards, handbills, and cards, the Eounts Line 
Corporation advertised the "Eounts Uoe,'* set> 
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tlDg forth the advantages offered by the boats 
of that line, their low rates of freight, etc., and 
" aDoouDced that it was ready to contract for 
the carryiDg of goods and passengers by the 
Eountz Line boat«." In those advertisements, 
placards, and handbills, usually one, but some- 
times two or more of the boats belonging to the 
Transportation Companies, were mentioned "as 
belonging to said Eountz Line." The Eountz 
Line Corporation made out bills of freight upon 
blanks beaded '* Eountz Line, St. Louis and 
New Orleans Packet," the bills being " in the 
name of the particular steamboat to which the 
freight was due, and the dray tickets of ship- 
pers indicating on what boat the goods were to 
be shipped." The bills of lading were usually 
signed "John W. Einff, ag't Eountz Line, St. 
Louis," the signature thereto being made by a 
stamp; but the billa were sometimes signed by 
the derk of the steamboat on which the goods 
were shipped. Some of the bills of lading for 
the produce and merchandise shipped May 21, 
1880, on The Teager, recited "thM the same 
were received from John W. Eingon board the 
steamboat Henry 0. Teager. to be delivered to 
the consignee at New Orleans. In witness 
r KQQi "^bereof , tne master, clerk, or agent of said boat 
lOBBj ij^yj affirmed to three bills of lading," etc. , and 
were signed, some of them, "John W. Eing, 
ag't Eountz Line, St. Louis," and some by E. 

B. Mcpherson, clerk. Others of said biUs of 
lading recited the shipping of produce by other 
shippers on board The Henry C. Teaj^r, and 
were signed by King in the manner aforesaid, 
and others by E. B. McPherson, clerk. 

In order that the boats belonging to said 
Transportation CompanieB might S&Ye freight, 
the Eountz Line Corporation sometimes pur- 
chased produce and merchandise for the pur- 
pose of its being shipped upon them, tha sum 
paid for such produce and merchandise being 
charged to the particular Company hi whose 
interest the purchase was made. The goods so 
purchased were usually bought and ptid for by 
the Eountz Line Corporation. Against such 
shipments it made drafts, in its own name, on 
the consignees. All mon^rs, whether received 
for freight carried by said several steamboats 
or for goods shipped and sold for their account, 
were remitted to Wm. J. Eountz or John W. 
Eing, as the agents of said Eountz Une, the 
cost of the goods being charged to the individ- 
ual boat on which they were shipped. After 
deducting costs and clmrges, the net proceeds, 
although "deposited in bank to the credit of 
said Eountz Line, were placed in the books of 
account to the credit of the boat carrying the 
goods, and were her separate profits." 

The circuit court found that the EoimtziJne 
and the said Transportation Companies "owned 
no property in common," and that " there was 
no community of profits or property between 
said Compamos, including the Kountz Line, 
or any two or more of them." But it also found 
that "none of said steamboats were ever adver- 
tised by the name of the corporations that 
owned them," and that from the date of the in- 
corporation of said Transportation Com^nies 
to tne date of the said shipment on the Henry 

C. Yeager, *'none of said Transportation Com- 

Sanies ever transacted any commercial business 
y their several and respective names, but the 
same was done by the name of the Eountz Line, 
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or in the name of the individual boats belong- 
ing to said Transportation Companies." 

Such, in substance, is the case made by the 
finding of facts. 

It is not claimed that the four Transportation 
Companies, organized in 1872, can be held 
jointly liable for the loss of the produce and 
merchandise shipped on The Yeager by reason 
of their being, in fact, pcrtners, having a risjht 
to participate in the profits of the uusincss 
conducted by and in tbe name of the "Koiintz 
Line." They did not share or agree to share 
the profits or to divide the losses of that busi- 
ness, as a unit. On the other hand, it is not 
disputed that, according to well settled princi- 
ples of law, a person not a partner or joint 
trader mav, under some circumstances, be held 
liable as if he were, in fact, a partner or joint 
trader. "Where the parties are not in reality 
partners," says Story, "but are held out to the 
world as such in transactions affecting third 
persons," they will be held to be partners as to 
such persons. Story, Part g 64. And in 
€k)w on Partnership {p, 4) it is laid down as an 
undeniable proposition that "Persons appear- 
ing ostensibly as joint traders are to be recog- 
nized and treated as partners, whatever may he 
the nature of the agreement under which they 
act, or whatever motive or inducement mav 
prompt them to such an exhibition. " And so it 
was adjudged in Waugh v. Carter, 2 H. 61. 
285, 246, where it was said by Lord CJnef Jusr 
Uce Eyre that if one will lend his name as a 
partner he becomes, as against all tbe world, a 
partner, "not upon the around of the real trans- 
action between them, but upon principles of 
general policy to provent the frauds to which 
creditors would be liable." We do not mean 
to say that sudi liabilitv exists in every cane 
where the person sought to be charged holds 
himself out as a partner or joint trader with 
others. The quaufications of the general rule 
are recognized in Thompson v. First National 
Bank of Toledo, 111 U. 8. 629 [28: 507], where 
it was held, upon full consideration, that "A 
person who is net In fact a partner, who has no 
interest in the business of tne partnership, and 
does not share in its profits, ana is sought to be 
charged for its debts because of having held 
himself out, or permitted himself to be held out, 
as a partner, cannot be made liable upon con- 
tracts of the partnership, except with those who 
have contracted with the partnership upon the 
faith of such partnership. At the same time, 
the court observed that there may be cases in 
which the holding out has been so public and 
so long continuea as to justify the inference, as 
matter of fact, that one dealing with the part- 
nership knew it and relied upon it, without 
direct testimony to that effect. 

As there is no evidence of any direct repre- 
sentation by these Transportation Companies, 
or any of them, to the shippers of the cargo in 
question, as to their relations in bu^ness with 
each other, or as to their relations respectively 
with the Eountz Line Corporation,or the Eountz 
Line, the inouiiy in this case must be whether 
they so conaucted themselves, with reference 
to the general public, as to induce a shipper, 
acting with reasonable caution, to believe that 
they had formed a combination in the nature of 
a partnership, or were engaged as joint traders, 
under the name of tbe Eountz Line. 
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In our jndgmeBt* this queitlon must be an- 
swered in the aflSrmathre. It ooold not» we 
think, be otherwise answered, oonsistenUy 
with the inf erenoee ^bioh the facta reasonably 
Justify. 

The finding of facts, as we haye seen, show 
that the steamboats Henry 0. Teaser, Katie P. 
Eountz, Carrie Y. Kountz, and Mollie Moore 
were employed in the business of transporting 
freights anapassengere on the Mississippi and 
Its tributaries. Thej were placed by their 
owners, or were permitted by their owners to 
be pUu^, before Uie public as being engaged 
hi Uie same trade, and as constituting, together, 
the "Eountz Line." They had a common 
agent, which was invested with, or was permit- 
i&A during a series of years to exercise, unlimit- 
ed authority in their general management, and 
in respect to rates of transportation. That 
agent— the Eountz Line Corporation — with 
the knowledge of the Transportation Com- 
panies, publicly announced that it was ready 
to contract for the canying of goods and pro- 
duce by the "Eountz Line boats." We say 
this was done with the knowledge of the 
owners of the boats, because the persons con- 
ducting the entire biisiness of the Eountz Line 
boats were offlcere, with plenary authority of 
Uie Transportation Companies and of the 
Eountz Line Corporation. The court below 
finds that the Transportation Companies used 
and employed their several boats in carrying 
freight ana passengers on the Mississippi River 
and its tributariea But with the intent, or 
with the effect, to mislead sbippen, they took 
care, never, by their respective corporate 
names, to make, or to allow othera in their be- 
half to make, any contracts, or to enter into 
any engagements, touching such business. It 
is expressly found that during the whole 
period from the organization, on the same day 
in the year 1872, to the date of the shipment 
on The Yeager in 1880— a period of nearly eight 
years— they did not transact any commercial 
business wnatever by their respective corporate 
names. They severally empowered or permit- 
ted the Eountz Line Corporation, their common 
a^t, to do business for them, using, hi their 
discretion, when making transportation con- 
tracts, either the name of the Kountz line, 
composed of all the Companies, or the names 
of the respective boats of that line. In no in- 
stance was business transacted by the Eountz 
Line Corporation, as repre$enting t?ie partimUar 
transportatiofi company atoning the boat on 
which the ihipment wae made. Those Compa- 
nies, therefore, stood before the world as having 
united for the purpose of engaging, in the same 
trade, under tne name and iSyTe of the Eountz 
Line, havinff a common agent — the Eountz 
Line Corporation— fully autnorized to repre- 
sent them, and each of them, in respect to mat- 
ters connected with such business. They held 
themselves out as united in a Joint enterprise, 
under the name of the Eountz Line, and th^y 
are jointly liable for the default or negligence 
of those placed in charge of any of the ooats 
of that line. That the Transportation Com- 
panies owned no property in common, and that 
each was entiUed, as between it and the othera, 
to receive the net earnings of its own boat, is 
immaterial in view of the fact that they held 
themselves out, or permitted themselves to be 
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held out, as Jointly engaged In the business of 
transporting freights and paasengKS, in the 
same trade, on the MlaaiBsippi aiia its tribu- 
taries. So far as the pabllc was concerned, 
that which was done by their common agent, 
the Eotmtz Line Corporation, in the proseca- 
tion of the business of the several boats consti- 
tuting the Eountz Line, is substantially what 
would have been done had the Transportation 
Companies entered into a formal agreement to 
conduct the tnmsportation business jointly, , 
under the name of the "EountsUAe," through 
an agent having full authority to represent t&t 
line, and the several boats composing it, in the 
making of contracts with shippers. The latter 
had the right to infer, from all the circiimstan<^ 
es, that the boats constituting that line wera 
Jointiy engaged in such business. 

As there is no serious conflict in the adiudged 
cases as to the general propositions of law to 
which we have referred, it would serve no use- 
ful purpose to review the authorities to whicdi 
our attention is invited by counsel. Whether, 
in a particular case, tnere has been such a 
"holding out" as to create Joint liability, must 
always depend upon its special facts. No one 
of the cases dted resembles the one before us in 
its facts. This case seems to be imlike ai^ 
found in the books in the peculiar relations ex- 
isting between these Transportation Companies, 
the Eountz Line Corporation, and tiie stock- 
holdere of each of them. We decide nothhig 
more than that, under the facts of this case, the 
H. C. Yeager Transportation Company, the E. 
P. Eountz Transportation Company, the Carrie 
y. Eountz Transportation Company, and Uie 
M. Moore Transportation Company, were and 
are Jointiy liable for the loss of the produce and 
merchandise shipped May 21, le80, on the 
steamboat Henry C. Yeager. The drcuit court 
erred in not so adjud^ng. 

The decree i$ renereea^ and the cause is remand- .^y,. 
ed, with directions to that court to set aside aU l^^^\ 
of^ders inconsistent with, and to enter such orders 
and decree as may he in conformity to the prin^ 
dples of this opinion, Beversed, 

Mr, Justice Oray* not having heard the 
whole argument, took no part in this decision. 
True copy. Test: 

James H. MoKenney, jderk, 8upw Court, 17. 8. 



ARGENTINB MINING COMPANY, 

in Err,, 

V, 

THE TERRIBLE MINING COMPANY. 

(See GL G. Beporter^s ed. 479-188.) 

Mining late — location of lode or vein — crossing 
the course of— -end and side lines— patents-^ 
exception— instruetions^practice, 

L Section 2320, R. S., contemplates that the loca- 
tion of a lode or vein shall be along its course. It 
Is not the intent of the law to allow a person to 
make his location oroeswise of the vein, eo that the 
side lines shall cross it, and thereby give him the 
right to follow the strike of the vein outside of hli 
Bide lines. When a raining claim crosses the course 
of th^lode or vein instead of being *^ong the vein 
or lode,** tte end lines are those which measure the 
width of the claim as it crosses the lode. The side 
lines are those which measure the extent of the 
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eMm on eaoh iMc of the middle of the Toin at the 
■urteoe. 

S. In the oaae presented It to hOO: that the lines 
which separate the location of the plaintiff from 
the location of the defendant are end lines, across 
which, as they are ezt^ided downward vertloaUy, 
the defendant cannot follow a vein, even if its apex 
or outcropping is within its surface ooundaries, and 
as a consequence, could not touch the premises in 
dispute, which are outside of those lines and outside 
of the vertical planes drawn downward through 
them: that the exception contained in the patents 
reliea on by the defendant seem to exclude Its pre- 
tensions: and that the refusal of a certain instruc- 
tion, which was sound in law, did not inejudlce the 
defendants 

8. The absence of a replication to a new answer 
o^nnot he made in this oourt, for the fLrst time, a 
around of objection to the subsequent prooeed- 
mga. 

FNo. 250.1 

Argued end wbmiUed April £1, 1S87. Decided 

May 27, 1887. 

F ERROR to the Circuit Court of the United 
States for the District of Colorado. 
See 5 McCraiy, 689. Affirmed. 



Statement of the case by Mr. Juttiee Field: 
This is an action to recover certain mining 
ground, being part of what is known as the 
Adelaide Lode in Lake County. Colorado, lying 
within the California Mining District. It was 
originally brought in the name of Frederick S. 
Van Zandt, who claimed to be the owner of the 
lode. Subsequently be transferred his interest 
to a corporation, created under the laws of New 
York, known as the Terrible Mining Company; 
and by consent of parties that Company was 
[479] substituted as plaintiff in the action. To the 
original complaint an answer was filed by the 
defendant, the Arfi;entine Mining Company, a 
corporation createa under Uie laws of Missouri, 
to which a replication was made. To the com- 
plaint, amended by the substitution of the Ter- 
rible Mining Company as plaintiff, a new an- 
swer, substantially the same as the one to the 
original complaint, was filed, but it does not 
appear from the record that any replication 
was made to it The parties seem to have con- 
sidered the replication to the original answer 
as sufficient, for the trial was had without any 
reference to this omission. Its absence cannot 
be made in this court, for the first time, a 

Sound of objection to the subsequent proc«ed- 
gs. Nor do we consider counsel of the plaint- 
iff in error as making any point upon the 
omission, although he calls our attention to it 
The plaintiff below, defendant in error here, 
is the owner of the Adelaide mining claim. 
The defendant below, plaintiff in error, is the 
owner of three other mining claims, odled, re- 
spectively, the "Camp Biid," the "Pine" and 
the "Chorlestown" lode claims. All these 
claims lie in the same mining district Tlie 
Adelaide claim was located in 1876. The other 
claims were located in 1877. The Adelaide 
claim occupies on the surface longitudinally a 
northeast and southwest direction. The Pme, 
Camp Bird and Charlestown claims occupy a 
position nearly north and south, with end Imes 
practically east and west, thus crossing diago- 
nally the Adelaide claim. During the summer 
of 1880, the defendant below cMTted its mining 
operations through its own ground into the 
Adelaide claim, and it Justifies its action in this 
respect bv asserting that in doing so it followed 
a vein which has Its outcrop, or apex, within 
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the surface of its'own locations. It cites sec- 
tion 2822, Revised Statutes, in support of iU 
position. That section provides that locators 
of mining claims, previously or subsequently 
made, on any mineral vein, lode or ledge on the 
public domain, to which no adverse right ex- 
isted on the 10th of May, 1872, "so long as 
they comply with the law6 of the United 
States, and with state, territorial and local regu- 
lations not in conflict with the laws of the 
United States governing their possessory title, 
shall have the exclusive right of possession and 
enjoyment of all the sunace included within 
the fines of their, locations, and of all veins, 
lodes and ledges throughout their entire depth, 
the top or apex of whidi lies inside of such sur- 
face lines extended downward vertically, al- 
though such veins, lodes or ledges may so far 
depart from a perpendicular m their course 
downward as to extend outside the vertical side 
lines of such surface locations. But their right 
of possession to such outside parts of such veins 
or ledges shall be confined to such pdhions 
thereof as lie between vertical planes drawn 
downward, as above described, through the 
end lines of their locations, so continued in 
their own direction that such planes will inter- 
sect such exterior parts of such veins or ledges. " 

And the defendant rei^uested the oourt to in- 
struct the Juiy as follows: 

"The law provides that upon a location 
properly made the claimant shall have the vein 
upon which the location is made and and all 
other veins and lodes having their top or apex 
in the territory within the lines of the location, 
and not only within the body of the claim with- 
in the lines of the location, but beyond those 
lines as far as the vein or lode may, in its 
descent into the earth, pass beyond those lines 
and within the end lines of the location. 

"The defendant here claims that the lode 
in controversy originates in its patented terri- 
tory, by its top or apex, and descends upon its 
dip through and under the ground in contro- 
versy. If, from the preponderance of evidence, 
you believe that the top or apex of the lode in 
controversy does, in fact, originate within the 
patented territoir of the defendant and de- 
scends upon its dip into the ground tu contro- 
versv, your verdict should be for Uie defend- 
ant A 

This instruction the court refused to give, 
and the defendant excepted. 

The court instructed the jury substantially as 
follows: 1, that a statute of the State requires 
that the discoverer before filing a location cer- 
tificate shall first locate his cl^m by sinking a 
discovery shaft upon the lode to a depth of at 
least ten feet from the lowest part of the rim 
of the shaft at the surface, or deeper if neces- 
sary, to show a well defined crevice; 2, shall 
post at the point of discovery on the surface a 
plain sign or notice containing the name of the 
lode, the name of the location, and the date of 
the discovery; 8, shall mark the surface bound- 
aries of the claim by six substantial posts; that 
to recover a mining claim the plaintiff must 
show a good location in compliance with this 
statute, and that means "that he shall show in 
his discovery shaft a vein or lode of valuable 
oro in rock in place;" that the miner is not 
bound to make the first shaft or opening which 
he may sink his discovery shaft; he can make 
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anyone be nunr sink such shaft, only he must 
have hi it a lode or ycdn. It is not sufficient 
for him to find minerds which would yield 
Bome^ing, in a fragmenlary condition, in the 
slide or loose tuff on the surface of the moun- 
tain, but he must find it within enclosing rocks 
in the general mass of the mountdn; and that 
the question here is whether the parties who 
made the Adelidde location found such a lode 
or vein in what they denominated the discov- 
ery shaft or opening, and that this was a mat- 
ter to be determined by the jury; and if they 
find that the locators made such a discovery, 
the next question was whether the vein ex- 
tended to the point in dispute, and that the 
location was valid only to the extent of the lode 
included within it. The court added: "The 
question turns upon the validitv of the Adelaide 
location. As I nave explainea it to you, if you 
believe it to be a valid location, well made, ac- 
cording to the law as given in the statute, you 
will find for the plainuff. If you think it was 
not so made, you will find for the defendant." 
To this charge the counsel of the defendant 
excepted, pointing out tbe particulars to which 
he oDject^. Upon the argument before us, he 
adheml to his exception to the closing part of 
the charge, because il was not accompanied by 
the further instruction, "that if the jury be- 
lieve from tbe evidence that the location of the 
Adelaide claim was made upon the dip of a 
vein or lode whose top or apex was then in and 
extended through the patented territorv of the 
defendant, such location of the Adelaiae claim 
would, to the extent that it was on the dip of 
said vein whose top or apex was so in the de- 
fendant's patented territory, be invalid." 

The juiy rendered a verdict for the plaintiff 
upon which jud^ent for the possession of the 
demanded premises was entered, and the de- 
fendant has brought the case to this court for 
review. 

Metan, Walter H. Smith, A, T Britton 
and A, B, Browne, Tor plaintiff in error. 

Main. T, M, Pattermm and 0. 3. Thomas, 
for defendant, in error. 

Mr, Juatiee Field delivered the opinion of 
iie court: 

The Instruction, as requested by the defend- 
ant, at a proposition of law is undoubtedly 
sound. It Is substantially a brief repetition of 
the language of the statute. Its refusal, how- 
ever. Old not prejudice the defendant; for a 
valid location, as defined by the court, could 
only be found in favor of the plaintiff in case 
the vein discovered by the locators of tbe Ade- 
laide claim extended to the ground in dispute. 
If such were the fact, Uie principle involved in 
the instruction asked, applied to that claim, 
cut off the right asserted by, the defendant. 
If there was an apex or outcropping of tbe same 
vein within the surface of the boundaries of 
tlic claims of the defendant, that Company 
could not extend its workings under the Ade- 
laide location, that being of earlier date. As- 
Buming that on the same vein there were sur- 
face outcroppings within the boundaries of both 
claims, the one lirst located necessarily carried 
the right to work tlie vein. 

But there are other pounds equally conclus- 
ive against the contention of the defendant be- 
low. The instruction asked assumes that thb 
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lonffest sides of Its claims were their side lines. 
Such would, undoubtedly, be the case If the 
locations of the claim were along the course or 
strike of the lode. The statute undoubtedly 
contemplates that the location of a lode or 
vein claim shall be along the course of the lode 
or vein. Its language is: "A mining daim 
located after the 10th of May, 1873, whether 
located by one or more persons, may equal, but 
shall not exceed, one thousand five hundred feet 
in length along the tein orlods; but no location 
of a mining claim shall be made until the dis- 
covery of the vein or lode within the limits of 
the claim located. No claim shall extend mora 
than three hundred feet on each side of the 
middle of the vein at the surface, nor shall any 
claim be limited by any mining regulation to 
less than twenty-five feet on each side of the 
middle of the vein at the surface, except 
where adverse rights existing on the 10th of 
May, 1872, render such limitation necessary. 
The end lines of each claim shall be parallel 
to each other." R. 8. 2320. 

When, therefore, a mining claim crosses the 
course of the lode or vein instead of being 
"along the vein or lode," the end lines are tho^ 
which measure the width of the claim as it 
crosses the lode. Such is evidently the mean- 
ing of the statute. The side lines are those 
which measure the extent of the claim on each 
side of the middle of the vein at the surface 
Such is the purport of the decision in Mining 
Go. V. Tarbet, 98 U. S. 468 [25: 253]. The 
court there said, referring to the Statute of 
1866, 14 Stat, at L. 251, and that of 1872. 17 
Stat, at L. 91: "We think that the intent of 
both statutes is that mining locations on lodes 
or veins shall be made thereon, lengthwise, in 
tbe general direction of such veins or lodes on 
the surface of the earth where they are discov- 
erable; and that the end lines are to cross the 
lode and extend perpendicularly downwards, 
and to be continued in their own direction 
either way horizontally; and that the right to fol- [486] 
low the dip outside of the side Unes is cased on 
the hypothesis that the direction of these lines 
corresponds substantially with the course of 
the loae or vein at its apex on or near the sur- 
face. It was not the intent of the law to allow 
a person to make his location crosswise of the 
vein, so that the side lines shall cross it, and 
thereby give him the right to follow the strike 
of the vein outside of his side lines. That 
would subvert the whole svstem sought to be 
established by the law. If he does locate his 
claim in that way, his rights must be subor- 
dinated to the rights of those who have prop- 
erly located on the lode." And again, that the 
end lines of the claim, properly so cadled. are 
"those which are crosswise of the general 
course of the vein on the surface." 

Such being the law, the lines which separate 
the location of the plaintiff below from the lo- 
cations of the defendant are end lines, across 
which, as they are extended downward vertic- 
ally, the defendant cannot follow a vein, even 
if Its apex or outcropping is within its surface 
boundaries, and, as a consequence, could not 
touch the premises in dispute, which are con- 
ceded to be outside of those Unes and outside 
of vertical planes drawn downward through 
them. 

The defendant relied on the trial upon pa- 
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tents of the XlDited States Issaed for its several 
didins; but those patents contain an exception 
which would also seem to exclude its preten- 
tions. It is as follows, after the habendum 
clause: "Ezceptine and excluding, howeyer, 
all that portion oi said surface ground em- 
braced by mineral survey No. 254 of the Ade- 
laide mining claim, and also excepting and ex- 
cluding all veins, lodes, or depc«its, the tops 
or apexes of which lie inside of Uie exterior 
lines of said Adelaide survey at the surface, 
extended down vertically, or which have been 
therein discovered or developed." 

From a consideration of ue whole case we 
are unable to perceive any error which would 
Justify a revertal of the Judgment below. 

li u accordingly qfflrfncd. 

TrueoopT. Test: 
James u. MoKenney, Clerk, Sup. Oourt, XT. 8. 



£441] GEORGB W. PAXTON bt al., lyrt. in 

Err., 

«. 

CHARLES GRISWOLD bt al., Children 
and Heirs at Law of John Qbiswold, De- 
ceased. 

(Bee 8. a Reporter's ad. i41-45a) 

Igectment^Penn^lvania land UUec—retwm cf 
9urvey-'4ap9e tfmcre than ISO year$, without 
return, ccmekMW againtt titU—ruUc qfl76S — 
refficw of authoritiM. 

1. The fact that no survey has ever been fetnmed 
to the land-offloe Is a oonoKisive objeotlon to the 
title to lands in PennsylyanJa, hased on a survey 
alleged to have been made more than 180 sreare a«ro. 

2. The role adopted by the land-offloe in 1766 made 
no alteration in the practice of reqalrlng returns 
of surveys. The duty of having the surveys re- 
turned was always the same ; and the manifest in- 
convenience of outstanding secret titles led the 
courts, in process of time, to adopt a rule that a 
survey would be regarded as abandoned unless re- 
turned in a reasonable time, which was finally fixed 
at seven years. 

[No. 298.] 
Argued Majf 6, 6, J887. Decided Ma§f £7, JS87. 

F ERROR to the Circuit Court of the United 
States for the Eastern District of Pennayl- 
TaniK: Jfflrmed. 

The history and facts of the case appear in 
the opinion of the court 

Mr. SajBael Hapbiini» Jr«Jfor plaintifEs 
in error: f 

If the title offered by the defendants below 
had been called in Question before the Revolu- 
tion, or in the early osys of the Commonwealth, 
there can be no doubt it would have been ap- 
proved and confirmed. 

The learned Judges of the circuit court ap- 
plied the tests of the present Ume to a tide 
perfected before -the rules now in. force were 
known. 

At present a Junior survey returned takes 
preceaence of an elder one not returned. 

Now it is ^he duty of a warrantee to see that 
the survey is duly returned; and the fauure to 
make return is punished as his neglect. 

In early times exactly the opposite of this 
was the law. 

Jones, Law, p. 61, § Ivii; JPEimte v. Orote, 
t Bum. 106; Lauman t. Thomae, 4 Binn. 59; 
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BoylecY, Johmton, 6 Binn. 125; Ijilly v. Pas- 
ehal, 2 Serg. & R 896; Watem v. Gilday, 11 
Serg. «& R. 840; BiddU v. Dou^ al 5 Binn. 153; 
Boylee v. KeUy, 10 Serg. &IL 214; Gomalusr. 
Hoover, 6 Serg. & R. 125. 

Meeere, Samael Hapbnm and James 
Ryon* for defendants in error. 

Mr. Juitice Bradley delivered the opinion [442] 
of the court: 

This is an action of ejectment for 406 natm 
of land in Cumberland Countv, Pennsylvania, 
brought bv the heirs at law of John Griswold, 
the def endantB in error, against George W. Pax* 
ton and others, plaintifb m error, to which the 
defendants below ^eaded not guilty. The 
cause was tried at Philadelphia before Judge 
McEennan, and the Jury, by direction of the 
court, found a verdici for the plaintiffs below, 
and Judgment was entered accordingly. That 
Judgment is now before us for review. The 
questions of law in the case arise upon a bill of 
exceptions taken at the trial, which shows the 
followine proceedincs. The plaintiffs, besides 
showing oy certain depoeitioxis, that they were 
the heirs at law of John Griswold, addw^ed in 
evidence, 1, a warrant granted to him. dated May 
28, 1848» for 400 acres of land, adjoining lands 
surveyed to other persons named, situate in the 
Townships of Dickinson and 8outh Middleton, 
in the County of Cumberland, acknowledje^g 
payment for the same to the treasurer ot the 
Commonwealth; 2, a surv^made on said war- 
rant, dated December 26, 1858, containing 405 
acres 188 perches, returned into the land-office; 
8, a patent to John Gnswold for the said land, 
describing the same according to the plot of the 
survey; 4, the writ of ejectment iBsaed in the 
cause, for the purpose of proving that the de> 
fendsnts were in possession of theland claimed 
in the writ 

The defendants then made the foUowins; of- 
fer: A. Warrant to Thomas Cookson, dated 
26th August, 1751; B. Certificate of jpayment 
of purchase money by Cookson on 27th An- 14481 
gust, 1751. * 

Thev also offered to prove that a survey was 
actually made immediately after thedateof Uia 
warrant and 1264 acres located upon it 

That this location and surv^ was known to 
the proprietaries, and recognised and approved 
by their officers. 

That a subsequent warrant was issued bv the 
proprietaries, calling for this location in favor 
of Cookson. 

That this land was nswsd for taxes in 1765, 
in 1770, and subsequently. 

That the same land was conveyed by differ- 
ent deeds and by various legal proceedings down 
to the year 18m, when it vested in Geisse and 
Eropff, who morteaffed it to the Farmers and 
Mechanics Bank of I%iladelphia, to secure part 
of the purchase money. 

That the land was sold on the mortgage on 
18th November, 1849, purchased by the tcaid 
bank, and by them conveyed to the aefendanta 
and those under whom thev claim. 

That Griswold, under whom plaintiffs claim, 
was a clerk in the employ of Gkisse andKropff* 
and made an application in 1848 for this Isjid, 
and therdn set out that it was tox the use of 
Geisse and Kropff. 

That Griswold left the State immediately af- 
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l«r that date, 1848, and Derer returned, and the 
title bjietnm of surrey and by patent was 
completed by the defendants in the name of 
Oriawold, because It was the custom of the land 
officer at that day to iasue the patent in the 
name of the applicant, Griswoldmiving died in 
1860. 

This offer was objected to by the plaintiffs, 
on the following grounds, to wit: that no sur- 
vey was ever made upon it by any proof that is 
adduced before this court in any shape or form 
by any official; that the offer does not propose 
to show an official sunrey, or surrey made by 
direction of the proprietaries; that any other 
surrey is immaterial and irrelevant in this case; 
that finding lines of an old survey upon the 
ground does not prove that they are made by 
official authority, or that thev were any more 
than trespasses upon the land of the proprieta- 
ries; that such a survey unretumed gives no 
right to a warranty under the proprietaries 
claiming land by virtue of a warrant issued un- 
der the proprietary system; that under the Act 
of 1784 no more than 400 acres could be sur- 
veyed upon one warrant, and Uiat a survey 
made prior to the Act of 1779 was never re- 
tumea into the land department Conceding 
that they had the right to perfect their title un- 
der the Act of Assembly, they could not have 
surveyed or patented under that survey more 
than 400 aorea. 

Further, that the defendants cannot set up an 
equitable title in this action. 

The court admitted A and B; the rest of the 
offer was rejected. 

For the rejection of the rest of their offer, the 
defendants excepted. 

The defendants then put in evidence (A) the 
warrant to Thomas Cookson, which was as 
follows: 

A. 

By the Proprietaries. Pennsylvania, m: 

Whereat, Thomas Cookson, of the Coun^ of 
Cumberland, hath requested that we would 
grant him to take up one hundred and fifty 
acres of land on a branch of Yellow Breeches, 
in the said Ccnmty of Cumberland, for which 
he agrees to pay to our use at the rate of fifteen 
pounds ten shillings, current money of tliis 
Province, for one hundred acres, and the yearly 
quitrent of one half penny sterling for every 
acre thereof: 

These are, therefore, to authorize and reqidre 
you to surv^, or caused to be surveyed, unto 
the said Thomas Cookson, at the place afore- 
said, according to the method of townships ap- 
pointed, the said quantity of 160 acres, if not 
already surveyed or appropriated, and make re- 
turn tnereof Into the secretary's office in order 
for further confirmation, for which this shall 
be your sufficient warrant. Which survey, in 
case the said Thomas Cookson fulfill the above 
agreement within six monUis from the date 
hereof, shall be valid; otherwise void. 

Given under my hand uid the seal of the 
land-office, by virtue of certain powers from the 
said proprietaries, at Philadelphia, this twenty- 
sixth day of August, anno Domini one thousand 
seven hundred and fifty-one. 

Jambs Hamilton. [Seal.] 

To Nicholas Scull, Surveyor-General. 

The defendants also put in evidence (B) the 
1144 



following evidence of payment of purchase 
mon^ by Cookson, to wit: 



(Chrtffled extract fhrnlAdgertflkpafime^ ef 
Internal Affairt of Penneylvania,) 

1751. Thomas Cookson, Dr. 

Auff. 27. 41 To land (2 W. B.) on 

Yellow Breeches Creek 4S 

1874. 

Aug. 21. 216 a's 81 p's pat to the Mt 
HoUy Paper Co., at vo 86119 

1751. Contra Cumberland, Cr. 

Aug. 27. 44. By cash ten pounds & 
& 10 54 £17 10 

This being all the evidence in the case, the 
court, as before stated, charged the Jury to find 
a verdict for the plaintiffs for the land embraced 
in the warrant, survey, and patent given in evi^ 
dence in their behalf; to wmch in&uction the 
defendants excepted. 

It will be perceired that the case turned upon 
the failure of the defendants to show that any 
official survey had ever been made under the 
vague and indescriptive warrant granted to 
Thomas Cookson, or that any survey had ever 
been returned to the land-office. Their offer 
did not propose proof of any such survey or 
return, and they contended, both at the trial 
and in this court, that no such proof was nec- 
essary under warrants granted prior to 1765, 
provided th^ could prove, by any means what- 
ever, that an actual survey hiad been made by 
somebody, and that it was known to, and rec- 
ognized by the proprietaries, in the manner 
stated in the offer. fAAa^ 

It is admitted that no case precisely in point l^^J 
can be found in the books; but it is argued by 
the counsel of the defendants that their title 
may be supported by the course of practice pur* 
sued by the proprietaries with regard to titles 
in the Province in the ear^ part of last cent- 
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e have examined with some diligence the 
Pennsylvania Reports, especially the cases cited 
by the counsel for the plaintiffs in error, to see 
if we could find any support for his position, 
and we have been unable to do so. We can 
find no case in which a private survey has been 
received as having any efficacy in making out 
a title, even though it may have been referred 
to in other surveys. All the cases have refer- 
ence to official surveys. Parol and drcomstan- 
tial evidence has been received to eetablish 
them, and no others. 

The conclusive oblection, however, to the 
title set up by the plaintiffs in error, is the fact 
that no survey has ever been returned to the 
land-office, though more than one hundred and 
thirty years have elapsed since the alleged sur- 
vey was made. Ana, indeed, none could ever 
have been returned if the survey was a private 
one. This great lapse of time, without any re- 
turn, and without occupation of the lands, is 
proof of abandonment If taxe» were paid on 
them, it was more than a hundred years aga 
Passing of deeds from one hand to another, 
and even recording them, can have no effect on 
the qu^tion. It seems to us that the case is 
covered by the decision in ConJding v. Wett- 
brook, 82 P. F. Smith, 81. In that case, the 
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defendants set up title in part of the lands un- 
der a descriptlye warrant to one Eellam, dated 
in 1798, but no survey made or returned until 
1851, a lapse of fifty-eight years; and for an- 
other part they claimed under an indescriptive 
application of one Shaler, made in 1768, but no 
survey made or retumcMl on it until 1851, a 
lapse of over eighty years. Evidence was of- 
fered by the defenos^ts to show that Eellam 
had claimed to be owner of the lands for thirty 
years, and had exercised acts of ownership by 
cutting timber on them; that the lands were 
assess^ to him on the assessment list from 1842, 
and he paid taxes thereon; that the lines of the 
Eellam tract had marks as far back as seventy 

[44T] years, and those of the Shaler tract as far back 
as forty years; but there was no evidence to 
show who made the marks, or that a deputy 
surveyor ever mcde an official survey of either 
tract, until 1851. The court held that the de- 
fendants and those under whom they claimed 
having for so long a time neglected to have 
these surveys made and returned, and the 
plaintiffs title having in the meantime inter- 
vened, the law presumed an abandonment; and 
the court directed the jury to find a verdict for 
the plaintiff. The Supreme Court of Penn- 
sylvania unanimously sustained this ruling. 

It will be observed that the inception of one 
of these titles went back to 1768. The counsel 
for the plaintiffs in error contends, however, 
that a great change took place in the rules and 
practice of the land-office in 1765, and that the 
case of Oonkling v. Westbrook does not rule the 
present case, because the title of his clients 
originated in 1751, before the establishment of 
the new rules, and not subject to them. But 
an examination of the rules adopted in 1765 
shows that they related principally to the 
adoption of a new mode of procunng titles, 
b^ a simple application, without a warrant, and 
without payment until the survey was returned: 
but they made no alteration in the practice of 
requirine returns of surveys, though they et- 
tablishea new sanctions for the enforcement 
thereof. It had always been the rule that sur- 
veys should be returned to the land-office, in 
order that it misht appear by the records of that 
office what lands were alienated and what not. 
And although indulgence was exercised towards 
those who had procured their lands to be regu- 
larly surveyed and had paid for them, and they 
were held to have title from Hie Ume of such 
survey, and even from the time of their war- 
rants when descriptive, so as to maintain eject- 
ment thereon; yet, as against the proprietaries, 
and, after them, the State, the title was only 
an equitable one. The duty of having the sur- 
veys returned was always the same; and the 
manifest inconvenience of outstanding secret 
titles led the courts, in process of time, under 
the influence of certain statutes passed after 
the Revolutionary War, and the manifest dic- 
tates of public policy and convenience, to adopt 
a rule that a survey would be regarded as 

[^48] abandoned unless returned in a reasonable 
time. This reasonable time was finally fixed 
at seven years. In C/iamben v. Mifflin, 1 Penr. 
& W. 74, 78, where the warrant was dated in 
April, 1768. and therefore prior to the new 
rules of 1765, and where the survey was not 
returned until 1797, the Supreme Court of 
Pennsylvania by Jtutice Huston said: "The 
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doctrine of our courts has not been well un- 
derstood, for when it Is said a precisely d»> 
scriptive warrant gives title from its date, a 
vague one from the time of turv^, etc., ft 
is sometimes added and always understood, 
provided it ii othermte foUowed up with reO' 
donalble attention. It is not, and never was, 
the law that on taking out a warrant, and pro- 
curing a survey, and then neglectins or re- 
fusing to pay the surveyor's fees, which was 
always necessaiy to procure a return, that a 
man could hold the land without attending to 
it in anyway for an indefinite length of tune. 
Although a warrant has been surveyed, yet if 
not returned, the owner may change its lines, 
or change its place altogether and lay it on any 
other vacant land anywhere near; until it is 
returned, the State has no TOwer to collect ar- 
rears of purchase money. It never can be that 
a man can wait thirty or forty years, and all 
that time be able to say, this Is my land if I 
please, and not mine unless I please." The 
court adds: "We have full and ample provis- 
ion on this subject by our Legislature. The 
Act of 9Ui April, 1781, for establishing a 
land-office, provides, in section 9, that aU sur- 
veys heretofore made shall be returned into 
the Surveyor-General's office within nine 
months, and prescribes a penalty on any depu- 
ty surveyor to whom his fees shall be paid, who 
neglects to return. This continued till 5th 
April, 17^, when it was enacted, *It shall be 
lawful for the Surveyor-Gkneral of this State 
to receive returns of such surveys, as shall ap- 
pear to him to have been faithiuUy and regu- 
larly made, from the said late deputy survey- 
ors, their heirs or legal representatives, for 
such further period as to him shall seem lust 
and reasonable.'" After citing other Acts 
passed in 1785, relating to surveys under the 
Act of 1784, but showinff the sense of the 
Legislatiuv on the necesnty of a return of 
survey in due time, and the evfls incident on 
neglect in this particular, the judge proceeds: .^^qi 
"Then came the Act of 4th September, 1798, i **'' > 
which provides that 'All returns of surveys 
which have been actually executed since the 
4th July, 1776, by deputy surveyors, while 
they acted under legal appointments, shall be 
received in the land-office, although the said 
deputy surveyors may happen not to be in of- 
fice at the time of the return or returns beinff 
made; Provided, Tliai no returm be ad$nittea^ 
that toere made by deputy iuneyore, %oKo have 
been mpre than nine yean out ef office* This 
short law is in some respects obscure when 
closely examined, but it further shows strong- 
ly the sense of the Legislature on the subject 
of keeping titles in this uncertain and unfin- 
ished state. It lays down a rule which is not 
easily gotten over bythe courts. Independent 
of this law, who will say that the Act of 1782, 
which allows returns to be received until such 
period as the Surveyor-General shall deem just 
and reasonable, would keep the office open for- 
ever? I am 'aware that there are cases where 
plaintiffs have recovered on surveys not re^ 
turned since 1793. They will, however, be 
found very special cases, where the owner has 
proved great exertions on his part to procure 
returns, and fraud or accident in preventing 
them. I am also aware that the owners or 
many tracts, who have taken possession and 
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occupied them, or transmitted them to their 
descendants, have found no returns in the of- 
fice. In such cases the land officers issue or- 
ders and have returns made yet, and rightly, 
for no injury is done to any one. So, if land 
has been surveyed, and no adverse claimant, 
as improver, or by warrant, has any claim to 
the land, returns are received, and may be re- 
ceived, from the present deputy surveyors; but 
where, as in the present case, a vague or re- 
moved warrant has been surveyed, and then 
neglected thirty years, or even a less time, and 
no excuse shown, it was not within a 'just and 
reasonable time' to receive the return, after an- 
other had bought and paid for it, as derelict" 
This case was decided in 1829. 

The principles of this case were followed up 
in the subsequent cases of AddUman v. Md9- 
terion, 1 Penr. & W. 454; Starr v, Bradford, 2 
Penr. & W. 808, and Straueh v. SJioemaker, 1 
17V alts & S. 166. In the last case a "just and 
reasonable time" for the return of a survey was 
settled at seven years, as had been sugfl;estedin 
theprevious case of Stant v. Bradfaifa, 

We think that these authorities reach the 
present case, notwithstanding the inception of 
title took place prior to the year 1765, and that 
the decision of the Circuit Oaurt waa right; cmd 
it is therefore affirmed. 

True copy, 'rest : 

James H. MoKenney, Olerk, Sup. Court, IT. 8. 



DENVER AND RIO GRANDE RAILWAY 
COMPANY, Plff, in Err.. 

V, 

JAMES HARRIS. 

(Bee 8. G. Beporter*B ed. 607-610.) 

Railroads— taking foreibU possession of a raU- 
road— personal t^furies— action for damages 
— compensatory andpunitive damages— liaMl- 
ity of ccrporaiion for torts committed by its 
servants. 

L A ooiponitlon is Uable M/oOUer for torts oom- 
mltted by Its servants or asrents precisely as a nat- 
ural person; and It is liable as a natural person for 
the acts of its agents done hy its authority, express 
or implied, though there be neither a written ap- 
pointment under seal, nor a vote of the corporation 
constituting the agency or authorising the act. 

2. A railroad company is liable for personal in- 
juries resulting to the person or persons in the 
peaceable poaseeston of property, from its employ- 
ment of force and violenoe in disturbing such peaoe- 
«ble poasession, without reference to the question 
of legal title or right of poesesaion. 

& Whereaoorporatlon,byitsoontroUingoilloerB, 
has wantonly disturbed the peace of the community, 
and by the use of violent means has endangered the 
lives of dtiaens in order to maintain rights, for the 
vindication of which, if they existed an appeal 
•should have been madeto the judicial tribunals, tb» 
doctrine of punitive damages applies in an action 
to recover for personal injuries to the plaintiff. 

4, Where one of the consequences of a wound, 
caused by the defendants wrong, is to lender the 
plaintiff impotent, evidence thereof is admissible, 
although the declaration does not in terms so spec- 
ify: and the: jury may consider such impotenoy in 
estimating compensatory damages. 

5. In the case presented, the evidence furnishes no 
bnslfl for the suggestion that the plaintiff voluntarily 
ioined an illegafaasembly for the purpose, if neces- 
sary, of committing muraer, or any other criminal 
offense. 

[Na 290.] 

Argued May 5, 1887. Decided May t7. 1887. 
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IN ERROR to the Supreme Court of the 
. Territory of New Mexloo. Aprmed. 
The history and facts of the case appear in 
the opinion of the court. 
Messrs. Charles M. D» €o«ta» Olarenes 

A. Smoard, John M. Waldron and Edward 0. 
Wolcott, for plaintiff in error. 

Mr. Jno. H. Knaebelff.for defendant in 
error: 

Corporate responsibility It the correlative of 
coiporate power; and a coiporation whose force 
and funds are employed unlawf uUy to effectuate 
some corporate design, however illegal, is re- 
sponsible f orensically in as high a degree as the 
humblest citizen . 

Salt Lake City v. HoUistm\ 118 U. 8. 256 
{ante, 176); Baltimore d P. R. B, Co. ▼. Fifth 
Bap. Church, 108 U. 8. 880 0^:744); Nat. Bank 
V Graham, 100 U. %. 702 (25.-751); Merduv^U 
Bank v. State Bank, Tt U. 8. 10 Wall. 604 
(19:1008); Phila. W.AB.B.B.C0. v. Quigley. 
fe U. 8. 21 How. 209 (16:75); Lynch v. Met, 
Elet). B. Co. 90 N. Y. 77; Bamsden t. Boston <ft 
A.RB, Co. 104 Mass. 117; Frost v. Domestic 
Sewing M. Co, 188 Mass. 568;/S^. Louis, C. i&A. 

B. B. Co. Y.DaUfy, 19 111. 858; Chicago dhN, W. 
B. Co. V. Peacock, 48 HI 258; Eastern Counties 
B. Co. V. Broom, 6 Exch. R 814; i\». B.B. Co.v. 
Vandiver, 42 Pa. 865; 2 Wood's Ry. Law, 1874. 

The trespass being willful, wanton and cruel, 
and manifesting extraordinary turpitude, ex- 
emplary damages were proper. 

Dav V. Woodworih, 54 U. 8. 18 How. 863 
(14:181); Milwaukee dk St, P. R Co. v. Arms, 
91 U. 8. 489 (28:874); MissouH Pac B. Co. v. 
Humes, 115 U. 8. 521 (29:466). 

The plaintiff in error has suffered no substan- 
tial prejudice from anything here alleged as 
error. The extremely serious injury suffered 
by the defendant in error, uid the enormity of 
outrage attending its cpnimisrion, suggest that 
the damages awarded are even lees than Justice 
might demand. 

Decatur Bank v. 8L Louis Bank,SS U. 8. 21 
Wall 294 (22:560); Walbrun v. BMdtt, 88 U. 8. 
16 Wall. 577 (21:489); Marine Bank v. Fulton 
Bank, 69 U. 8. 2 W^. 252 (17:785); Union Con. 
S. Min. Co. V. Taylor, 100 IT. 8. OT (25:541). 

Mr. Justice Harlaji delivered the opinion 
of the court: 

This action was brought by James Harris. [598] 
the defendant in error, against the Denver and 
Rio Grande Raflwav Company, a corporation 
of the 8tate of Colorado, to recover oamages 
for injuries which, he allies, were sustained 
by him, in his person, bv reason of an ilkgal 
and wrongful assault maae by that Company, 
acting by its servants and agenta The plea 
was not guilty. There was a verdict and judg- 
ment in favor of the plaintiff for $9,000. The 
Judgment was afiOrmed in the 8upreme Court 
of the Territory, and has been tarou^t here for 
review. 

The defendant introduced no evidence, al- 
thou£^ its officers were the chief actors on the 
occasion when the plaintiff was injured. The 
case made bv the latter and other witnesses 
testifying in his behalf is stated bv the Supreme 
Court of the Territory, in the f oUowing extract 
from its opinion: 

" The recond discloses the fact that there wai 
evidence on the trial in the lower court to the 
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effect that about tHe tenth or twelfth of June, 
1879, the Atchison, Topeka and Santa F6 Rail- 
[599] way Company was in neaceable possession, by 
its agents ana employe, of a certain railroad in 
the State of Colorado, running from Alamosa 
to the City of Pueblo, in that State; that at or 
about that date, and while the Atchison, Topeka 
and Santa F6 Railway Company were so in 
possession of said railroad, the plaintiff in error, 
the Denver and Rio Grande Railway Company, 
by an armed force of several hundred men, 
acting as its agents and employes, and under 
its vice president and assistant general manager, 
attackea with deadly weapons the agents and 
employes of said Atchison, Topeka and Santa 
Fl Railway Company having charge of said 
railroad, and forcibly drove them from the same, 
and took forcible possession thereof; that there 
was a demonstration of armed men all along 
the lineof the railroad seized; and while this was 
beinfi^ done, and the seizure was being made, 
the defendant in error, who was an employ^ of 
the Atchison, Topeka and Santa F6 Kaflway 
Company, on saia line of railroad, and while 
on the track of the road, and on a hand car 
thereon, in the line of his employment, was 
fired upon by men as he was passing, and 
seriously wounded and inlured; that imme- 
diately upon the seizure of the railroad as afore- 
said the plaintiff in error accepted it, and at 
once entered into possession thereof, and com- 
menced and for a time continued to use and 

r605l ^^P^*^*® ^® ^™^ ^ ^^ own." 

Louo J Qjjg ^1 jjjg propositions advanced by counsel 

for the Company is this: That it appears from 
the plaintiff^s case, and by his evidence, that 
he voluntarily armed himself, and taking the 
law into his own hands, ioined an illegal as- 
sembly for the purpose, if necessary, of com- 
mitting murder; that, in the course of the riot 
and rout, he received a woimd at the hands of 
those whom he had sought by violence to de- 
stroy; that, under such circumstances, the law 
wiU not permit him to recover for an alleged 
assault, but conclusively presumes his assent 
thereto; nor will the law permit him to recover 
through the medium and by the aid of an iUe^ 
transaction, to which he was a party, and which 
constitutes the foundation of his case. 

The same proposition was stated in another 
form in argument: that the plaintiff engaged 
▼oluntarily, and not for his necessary self de- 
fense, in a physical combat with others, and 
cannot, apon principle, maintain a civil action 
to recover damages for injuries received in such 
combat at the hands of his adversary, unless 
the latter beat him ezcessivelyor unreasonably; 
this, upon the ground that, "Where two parties 
participate in the commission of a criminal act, 
and one party suffers damages thereby, he is 
not entitled to indemnity or contribution from 
the other party." 

These propositions have no application in the 

Firesent case. The evidence, taken together, 
umishes no basis for the su^eestion that the 
plaintiff voluntarily joined an ulegal assembly 
for the purpose if necessary, of committing 
murder, or any other criminal offense. Nor 
does it lustify the assertion that he voluntarily 
cngagea in a physical combat with others. All 
that he did on the occasion of his being injured 
was by way of preparation to protect him- 
self, and the property of which he and his co- 
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employ^ Were in peaceable possession, against 
organized violence. It appears in proof, as 
stated by the court below, that the Atchison, 
Topeka, and Santa F6 Railroad Company was reo61 
in the actual, peaceable possession of the road *■ ^ 
when the other Company, by an armed body 
of men, organized and under the command of 
its chief oflScers. proceeded, in a violent manner, 
to drive the agents and servants of the former 
company from the posts to which they had been 
respectively assigned. It was a demonstration 
of force and violence, that disturbed the peace 
of the entire country along the line of the rail- 
way, and involved the safety and lives of many 
human beings. It is a plain case, on the proof, 
of a corporation taking the law into its own 
hands, and, by force and the commission of a 
breach of the peace, determining the question 
of the right to the possession of a public high- 
way established primarily for the convenience 
of the people. The courts of the Territory 
were open for the redress of any wrongs that 
had been, or were beiofi;, committed against 
the defendant by the other company. If an 
appeid to the law, for the determination of the 
dispute as to right of possession, would have 
involved some delay, that was no reason for the 
employment of force— least of all, for the use 
of violent means under circumstances imperil- 
iDg the peace of the community and the lives 
of citizens. To such delays all— whether in- 
dividuals or corporations — must submit, what- 
ever may be the temporary inconvenience result- 
ing therefrom. We neea scarcely suggest that 
this duty, in a peculiar sense, rests upon corpo- 
rations which keep in their employment large 
bodies of men, wnose support depends upon 
their ready obedience of the orders of their 
superior omcers, and who, being org; .ized for 
the accomplishment of illegal purposes, may 
endanger the public peace, as well as the per- 
sonfd safety and the property of others besides 
those immediately concerned in their move- 
ments. 

These principles, under somewhat different 
circumstances, were recognized and enforced 
by this court at the present term. One Johnson 
was in the actual peaceable possession of eigh- 
teen miles of a railroad built by him for a rail- 
road company, and was running his own loco- 
motives over it. He claimed the right to hold 
possession until he was paid for his work. But 
the company, disputing his right to possession, 
e ject^ him by force and violence. He brought r qqj ^ 
his action of forcible entry and detainer. This ^ -* 
court said that the party "so using force and 
acquiring possession may have tne superior 
title, or may have the better right, to the pres- 
ent possession; but the policy oi the law in this 
class of cases is to prevent tne disturbances of 
the public peace, to forbid any person rightine 
himself in a case of that kind by his own hana 
and violence, and to require that the party who 
has in this manner obtained possession shall 
restore it to the party from whom it has been 
so obtained; and then, when the parties are in 
status quo, or in the same position as they were 
before the use of violence, the party out of pos- 
session must resort to le^al means to obtain his 
possession, as he should have done in the first 
instance." Iron Mountain db H, R. R, Co. v. 
Johnson, 119 U. S. 608 [anU, 504]. Wh" 
this language was used in a case arising undu 
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a local statute, relating to actions of forcible 
entry and detainer, it is not without force in 
cases like this, where the peaceable possession 
of property is disturbed by such means as con- 
stitute a breach of the peace. If, in the em- 
ployment of force and violence, personal injury 
arisies therefrom to the person or persons thus 
in peaceable possession, the party using such 
unnecessary lorce and violence is liable in dam- 
ages, without reference to the question of legal 
title or right of possession. 

Reference was made in argument to those 
portions of the charge that refer to the liability 
of corporations for torts committed by theu* 
employ^ and servants. 

In Philadelphia, W, & B. R, R, Oo,v, Quiglev, 
62 U. 8- 21 How. 207 [16:74], this court held 
that a railroad corporauon was responsible for 
the publication by them of a libel, in which 
the capacity and skill of a mechanic and build- 
er of depots, brids^ station houses, and other 
structures for railroad companies, were falselv 
and maliciously disparaged and undervalued. 
The publication, in that case, consisted in the 
preservation, in the permanent form of a book 
lor distribution among the persons belonging 
to the corporation, of a report made by a com- 
mittee of the company's board of directors,, in 
relation to the adminiistration and dealings of 
the plaintiff as a superintendent of the road. 
The court, upon a f lul review of the authorities, 
held it to be the result of the cases, "that for 
acts done by the agents of a corporation, either 
incontrticiu or in delicto, in the course of its 
business, and of their employment, the corpor- 
ation is responsible as an individual is re- 
sponsible under similar circumstances." In 
State v. Morris d Essex R, R, Co. 28 N. J. L. 
869, it was well said that, "If a corporation has 
itself no hands with which to strike, it may 
employ the hands of others; and it is now per- 
fectly well settled, contrary to the ancient au- 
thonties, that a corporation is liable civiliter 
for all torts committed by its servants or agents 
by authority of the corporation, express or im- 
plied. * * • The result of the modem cases is 
that a corporation is liable civiliter for torto 
committed by its servants or agents precisely as 
a natural person; and that it is liable as a nat- 
ural person for the acts of its agents done by 
its authority, express or implied, though there 
be neither a written appointment under seal 
nor a vote of the corporation constituting tiie 
agency or authorizing the act/' Bee also Salt 
Lake City v. Hollister, 118 U. 8. 256. 260 [anU, 
176, 178] ; NevD Jersey Steamboat Oo, v. Brockett, 
present term, 121 U. 8. 687 [anU, 1049]; Na- 
tional Bank V. Oraham, lOO U. 8. 699, 702 
r26: 750, 7511. The instructions civen to the 
Jury were in harmony with these salutary prin- 
ciples. Whatever may be said of some ex* 
prcssions in the charge, when detached from 
tbeir context, the whole diarge was as favor- 
able to the defendant as it was entitled to 
demand under the evidence. 

One of the consequences of the wound re- 
ceived by the plaintiff at the hands of the de- 
fendant's servants was the loss of the power to 
have offspring— a loss resulting directly and 
proximately from the nature of the wound. 
Evidence of this fact was therefore admissible, 
although the declaration does not, in terms, 
specify such loss as one of the results of the 
1148 



wound. The court very properly instructed 
the jury that such impotency, if caused by the 
defendant's wrong, nught be considered in es- 
timatinj^ any compensatory damages to which 
the plaintiff mi^ht be found, under all the evi- 
dence, to be entitled. Wadey. Lerov, 61 U. 8. 
20 How. 44 [15:816]. 

The court also instructed the Jury that they [609 
were not limited to compensatory damages, but 
could give punitive or exemplary damages if it 
was found that the defendant acted with Imd 
intent, and in pursuance of an unlawful pur- 
pose to forcibly take possession of the railway 
occupied by the other company, and in so doine 
shot the plaintiff, causing him incurable ana 
permanent injury: always bearing in mind thai 
the total dama^ could not exceed the sum 
claimed in the aeclaration. This instruction* 
the Company contends, was erroneous. Its 
coimsel argue that while a master may be ac- 
countable to an injured party to the extent of 
compensatory dama|:es for the wrongful acts 
of his servant — provided the servant is acting 
within the general scope of his employment in 
commitUog the iniury— even though the master 
may not have autbonzed or may have even for- 
bidden the doing of the particular act com- 
plained of , ycthe cannot bemulcted in exemplary 
damages unless he directed the servant to com- 
mit the special wron^ in question in such man- 
ner as to personally identify himself with the 
servant in the perpetration of the injurious act. 

The right of the jury in some cases to award 
exemplaiy or punitive damages is no longer an 
open question in this court In Day ^. Wood- 
toorthMTJ. 8. 18 How. 871 [14:185], which was 
an action of trespass for tearing down and de- 
stroying a milldam, this court said that in all 
actions of trespass, ana all actions on the case 
for torts "A jury may inflict what are called 
exemplary, punitive, or vindictive damages, 
upon a defendant, having in view the enormity 
of his offense rather than the measure of com- 
pensation to the plaintiff;** and that such ex- 
emplary damages were allowable "in actions 
of trespass where the injury has b^n wanton 
or malicious, or groas and outrageous." The 

feneral rule was recognized and enforced in 
Philadelphia, W, d B. R. R,Oo,Y.QuigUy [su- 
pra], which, as we have seen, was an action to 
recover damages against a corporation for a 
libel; in the latter case, the court observing that 
the malice spoken of in the rule announc^ in 
Day V. Woodioorth was not merely the doing of 
an unlawful or injurious act, but the act com- 
plained of must have been conceived "in the 
spirit of mischief or of criminal indifference to ,^_^ 
dvil obUgations." Bee bIbo Miltcaukee db St. P. I'Wfl 
R. R. Co.y. Arms, 91 U. 8. 492 [28:8751; MismmH 
Pac, R. Oo. V. Humes, 115 U. 8. 512, 521 [29: 
468, 466]; and Barry y. Edmunds, 116 U. a 
550, 562-8 [29:729, 788]. 

The court, in the present case, said nothing 
to the jury that was inconsistent witn the prin- 
ciple as settled in these cases. The jury were 
expressly restricted to compensatory damages, 
unless they found from the evidence that the 
defendant acted with bad intent and in pur- 
suance of an imlawful purpose to employ force 
to dispossess the other company. The doctrine 
of punitive damages should certainly apply in 
a case like this, where a corporation, by its 
controlling officers, wantonly disturbed the 
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peace of the oommmiity, nod by the ueo of 
Tiolent means endangerea the lives of citizens 
in order to maintain riffht^ for the vindication 
of which, if th^ ezistea, an upjpeil should 
have been made to the Indicial tribunals of 
the countnr. That the defendant, within the 
meaning of the rule holding corporations re- 
sponsible for the misconduct of their servants 
in the course of its business and of their em- 
ployment, directed that to be done which was 
done, is not to be doubted from the evidence, 
the whole oi which is given in the bill of ex- 
ceptions. Its governing officers were in the 
actual commana and directing the movements 
of what one of the witnesses described as the 
"Denver and Rio Grande forces," which were 
avowedly organized for the purpose of driving 
the other company and its employes, by force, 
from the possession of the roaa in question. 

Other questions were discussed oy counsel, 
but they do not, in our Judgment, deserve con- 
sideration. Substantial Justice has been done 
without violatiuff any principle of law in the 
admission of evmence, or in the granting or 
refusing of instructions. 

Tlie judgment U c^rmdtL 

True oopy. Teat: 

James H. MoKenoey, Clerk, Suji. Court, V. 8, 



[211] CHARLES BBNZIGER bt al., Fffi. in 

Err., 

V. 

WILLIAM H. ROBERTSON, OoUector of 

the PoBT OF Nbw Yobx. 

(See GL a Beporter^S ed. fll-ao 

DutieB^** BMaHn,*" iMed to 60 per eeni ad 
valorem, the duty tmpoeed on beads, 

•• RoKurles,*' oonmosed of bea<to with steel, silver 
and other metals, ibe beads beinff tiie oomponent 
material of ohlef value, are dutiable at the rate of 
duty Imposed oc beads, under flection 2489, R. B. 
which provides that ** On all articles manufbotured 
from two or more materials, the duty shall be as- 
seesed at the hiffbest rates at whioh ai& of the oom- 
ponent parta may be oharveable.** 

[No. 280.] 
Argued and eubmitted Map f , lg87. Decided 

May f7, 1887. 

IN ERROR to the Circuit Court of the United 
States for the Southern District of New 
York. Affirmed, 

The history and facts of the case appear in 
the opinion of the court. 
Mr. R« D« Mussay, for plaintiffs in error. 
Mr. Q. A. Jenke, Botieitor-Gen. for defend- 
ant in error. 

Mr, Justice Blatehford delivered the opin- 
ion of the court: 

This is an action at law, commenced in a 
<x>urt of the State of New York, and removed 
into the Circuit Court of the United States for 
the Southern Districtof New York, brought by 
the firm of Benziger Brothers against the Col- 
lector of the Port of New York, to recover 
back duties alleged to have been illegally ex- 
acted on importations made into the Port of 
New York, m 1881. of articles which were en- 
tered as " rosaries." The duty exacted was 60 
per cent ad valorem, under schedule " M " of 
section 2504 of the Revised Statutes, 2d ed. n. 
1^8 U. S- 



478. which provides for that rate of du^ on 
" all beads and bead ornaments." At the trial, 
the court directed the lury to find a verdict for 
the defendant. The plaintiffs excepted to this 
direction and, after such a verdict and a Judg^ 
ment accordingly, brought this writ of error. 

The component materials of the rosaries in 
question were: 1. Beads, glass; chain and 
cross. metaL 2. Beads, wood; chain and cross, 
metaL 8. Beads, chain, and cross all of steeL 
4. Beads, bone; chain and cross, metaL 5. 
Beads, ivorv; chain and cross, metal. 6. Beads, 
chain, and cross all of silver. 7. Beads, 
mother-of-pearl; chain and cross, metal. It 
was proved at the trial that tiie rosaries aro 
composed of beads, a metal chain, and a cross, 
the beads being fastened on the chain at regu- 
lar intervals; that a rosary is not complete 
without a cross; that they are used by Roman 
Catholics in counting their prayers; that they 
are carried in the pocket when not so in use, 
and are never used for ornament; that, in all 
cases, the beads are the oomponent material of 
chief value; that they are dealt in only by deal- 
ers in religious and devotional articles pertain* 
ing to the Catholic Church, and are not dealt 
in by those who deal generally in beads and 
bead ornaments, and are not Imown to them; 
and that the expression " I say tiie beads," is 
sometunes applied to the devotional exercises 
which are performed on rosaries. The witness- 
es for the plaintiffs testified that the articles in 
auestion are known to importers and wholesale 
ealers as rosaries, and are dealt in under that 
name, and are not dealt in under the name of 
beads; that dealers in rosaries also deal in the 
beads not made up into rosaries, but fastened 
together on a cotton string, which they sell to 
parties to be made up into rosaries; that an 
order for beads would be understood to mean 
these beads and not the ones made up into ro- 
raries; and that Uie people who use rosaries 
sometimes call them "b^ds" and sometimes 
"rosaries." The witness for the defendant 
testified that they are called beads or rosaries, 
and are bought and sold under the name of 
beads; that, in point of fact, they are made of 
beads, and are called beads and rosaries, irre- 
spective of the materia] of which the beads are 
coniposed. On cross examination he testified 
as follows: "Q. What class of people call 
them beads? A. Well, I think people in New 
York. Q. What class of people in New York? 
A. A great many Catholics call them beads, 
and a great many call them rosariea. Q. Don't 
the dc»uers call them rosaries, and so cr taloirue 
tiiem? A. Yes. sir." 

The plaintiffs claim that the rosaries were 
not dutiabis under the head of "^)rads and bead 
ornaments," but were dutiable mder various 
provisions of the Revised Statutes, at 85 per 
cent, as manufactures if ^ood, bone, ivory, 
and shells; at 40 per cent, as maniLfactures of 
^lass and silver, and at 45 per cent as manu- 
factures of steel 

The principle adopted by the Treasury Do- 

Sartment in directing the Collector to assess a 
utv of 60 per cent on these rosaries was that, 
as they were not enumerated as "rosaries" in 
the Tariff Act, and were composed of beads 
with steel, silver and other metals, the beads 
being the component material of chief value, 
although they might not be " bead ornaments," 
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they were dutiable at the rate of duty imposed 
on Deads, by virtue of the provision of section 
2490 of theKevised Statutes, which enacts that 
" on all articles manufactured from two or 
more materials, the duty shall be assessed at the 
highest rates at which any of its component 
parts may be chargeable." This provision does 
not apply to any enumerated articles, but ap- 
plies only to nonenumerated articles. The arti- 
cles in question were known to importers and 
dealers as " rosaries." As such, they were not 
an enumerated article, but were dutiable, under 
the above provision of section 2499, at the duty 
imposed on '* beads." 

The cases of Lottimer v. Lawrence, 1 Blatchf . 
618, and Arthur v. Suwfletd, 96 U. 8. 128 r24: 
772], cited by the plaintiiTs, have no applica- 
tion to the present case. In the former case, 
the article m question, thread lace, was enu- 
merated in the tariff by that name. In the 
second case, the article was spectacles, made 
of glass and steeL A duty of 45 per cent was 
exacted on the spectacles, as being "manu- 
factures of steel, or of which steel shall be a 
component part." It was held by this court 
that the article was dutiable at only 40 per 
cent under the head of "pebbles for spectacles 
and all manufactures oi glass, or of which 
glass shall be a component material." The 
ground of the decision was that, as there could 
be no spectacles without pebbles or glass, the 
duty of 40 per cent was miposed on the peb- 
bles or glass as materials to aid the sight, the 
steel beiDg incidental merely, and that, in fact, 
spectacles were designated under the descrip- 
tion of " pebbles for spectacles." 

Jtulgment afflrmed. 

True copy. Test: 

James H. MoKennej, Clerk, Sup. Oourt, XT. B. 



BMMA 0. WHITSITT, Sole Devisee and 
Heir at Law of Riohabd E. Whitsitt, 
Deceased, Appt, 

V, 

UNION DEPOT AND RAILROAD COM- 
PANY ET AL. 

(See 8. G. Reporter's ed. 863-86A.) 

Praetiee-^iimissal of appeal taken nearly four 
ffean qfter the decree ioae rendered. 

This oourt dismisses, upon its own motion, an ap- 
peal taken nearly four years after the decree was 
rendered, there belog no suggeetion of disability to 
bring the ai^>ellant within uie proviso of section 

^"** ^ [No. 809.] 

Buhmitted May 11, 1387. Bedded May S7, 1887. 

APPEAL from the Circuit Court of the United 
States for the District of Colorado. Die- 
mieeed. 

The history and facts of the case sufficiently 
appear in the opinion of the court 
Mr, E« T. Walls* for appellant 
No counsel appeared for appellees. 

Mr, CJiief Justice Waita delivered the opin- 
ion of the court: 

This was a suit in equity begun by Richard 
E. WhitsiU, then in life, and James Meakew, 
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to quiet their possessioD of certain lots in Den- 
ver, Colorado. A decree was entered October 6, 

1880, dismissing the bill . From that decree the 
complainants took an appeal to this court, which 
was dismissed at October Term, 1880, because 
it did not appear that the value of the matter in 
dispute exceeded $5,000. WiiteiU v. R, H. Co, 
103 U. 8. 770 [26: 3871. On the 20th of July, 

1881, Emma C.Whitsitt appeared in the circuit 
court, and, suggesting the death of Richard E. 
Whitsitt, askS to be made a party to the suit 
in his stead, as sole heir and devisee. An order 
to this effect was made, and she, on the dOth of 
August, 1881, filed in the circuit court an affi- 
davit showing that the value of the matter In 
dispute did exceed $5,000. On the same day 
she took another appeal, which was dock- 
eted in this court September 34, 1881, and dis- 
missed, under Rule 16, April 6, 1884, for want 
of prosecution. The mandate from this court 
under this appeal was filed in the circuit court 
September 9, 1884, and the next day, Septem- 
ber 10, Mrs. Whitsitt presented to the District 
Judge for the District of Colorado anotiier ap- 
peal bond in the suit, which he accepted; and 
he also signed a citation that was duly served 
on the same day. This last appeal was dock- 
eted in this court September 22, 1884. When 
the case was reached in its regular order on the 
docket at the present term, it was submitted by 
the appellant on printed brief, no one appear- 
ing for the appellee. 

Section 1008 of the Revised Statutes provides 
that *'No judgment, decree, or order of a cir- 
cuit or district court, in any civil action, at law 
or in equity, shall be reviewed in the supreme 
court on writ of error or app^, unless tlie writ 
of error is brought, or the appeal is taken, with- 
in two years after the entry of such Judgment, 
decree, or order; ProDided, That where a party 
entitled to prosecute a writ of error or take an 
appeal is an infant, insane person, or imprisoned, 
such writ of error may be prosecuted, or such 
appeal may be taken, within two years after 
the judgment, decree, or order, exclusive of 
the term of such disability." 

This decree was rendered October 6, 1880. [MS] 
and the present appeal was not taken until 
September 24, 1884, nearly four years after- 
wards. There is no suggestion of disability 
such as would bring the appellant within the 
proviso. The appeal should therefore be dis- 
missed; Scarborough v. Parffoud, 108 U. 8. 
567 [27: 824]; and it ie eo ordered. 

True copy. Test: 

James H. McKennej* Gtark, Sup. Oourt, U. 8. 



TEXAS TRANSPORTATION COMPANY, (519] 
ALEXANDER C. HUTCHINSON m AU, 
Appte., 

9. 

GEORGE 8EELIGS0N, Admr. of HmT 
Seeliobon, Deceased. 

(See 8. 0. Beporter*8ed. 619-80.) 

Bemoval of eaueee—eepa/raHe eo nt toeer ti^ die - 
eontinvanee^^eause, properly remanded. 

Where a cause oouM oiilj have been mn o v ed, 
because of an alleged separate cause of aoUoa 
against one of the defendants, the cause staooM to 
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remanded upon the en^ of a dJeoonttniunoe aeto 

[No. 841.] 
SubmiUsdApraBS.lSS?. Decided Map £7,1887. 

APPEAL from the Oircait Court of t^ United 
States for the Eastern District of Texas. 
Affirmed, 

The history and facts of the case appear in 
the opinion of the court 

Mr, T. N. Waul, for appellants: 

The circuit court bad Jurfiadiction at the time 
it was removed. The question of Jurisdiction 
was considered, adju^g^ and determined by 
the drcuit tudge on the motion awarding a re- 
pleader ana the overruling of two motions to 
remand. Beini^ establish^ no act of the com- 
plainant thereafter, either by discontinuing as 
to one of the parties defendant, or either of the 
causes of action, would authorue the court to 
remand, idthough the court should dismiss the 
case at the cost of complainants. 

FhelpiY. Oaks, 117 U. 8. 286 (20: 888): Clarke 
Y. Matlieweon, 87 U. 8. 12 Pet. 164 (9: 1041); 
BoberU y. Nelson, 8 Blatchf . 74; Oarringtan y. 
RR Cb. 9 Blatchl 467. 

Meetra. William E. Earle and W. W. 
Bojree» for appellee: 

In this case the circuit court expressly holds 
in its order remanding the cause that, except as 
against the nondtisen Huntington, the entire 
controversy otherwise set up in said petition is 
wholly withhi the exdusive JurisdicUon of the 
state court When, therefore, this ligament 
was cut bv the dismissal of the bill as to Hun- 
tington, the cause was necessarily remanded to 
the state court. 

I^ Y.i2u%104U. 8. 407 (26:828), Bameif 
Y. Latham, 108 U. 8. 205 (26: 614). 

It cannot be pretended tnere was any ground 
for hearing the case in the circuit court after 
the bill was dismissed as to Huntington; be- 
cause no one else petitioned for removal, and 
because there was no separable controversy. 
The record disdoses none, even whilst Hunting- 
ton was a party, notwithstanding his petition; 
and none oi the parties have suggested that 
there was after he was eliminated. 

Caeetf Setoino M. Cob, 86 U. 8. 18 Wall. 668 
(21:914); Blake v. MeKim, 108 U. a 886 CM: 
668). 

[ 520] Mr. OkirfJuetiee Walia deUvered the opin- 
ion of the court: 

This is an appeal under section 6 of the Act 
of March 8, 1875, chap. 187, 18 8tat. at L. 470, 
from an ordtsr of the circuit court remanding a 
suit which had been removed from a state court 
The suit was begun December 18. 1888, in the 
Oircuit Court c^ Harris County, Texas, by 
rmii ^^'^ 8eeligson, adtizen of that 8tate, and 
lo* A J tiie owner of twenty shares of the capital stock 
of the Texas Transportation Company, a Texas 
corporation, against that Company^ and A. C. 
Hutchinson, (Jharles Fowler, E. w. Cave, and 
L. Megget» its directors and prindpal officers, 
for an account of the affairs of the Ck>mpany ; 
and to annul and set aside a note of the Coat 
pany for $886,000 to Charles Morgan, together 
with a deed of trust given for its security. 
Hutchinson Is a dtizen of Louisiana, but all 
the rest of the defendants are citizens of Texas. 
On the 9th of February, 1884, a supplemental 
petitioQ was filed in the suit, alleging that C. 



p. Huntington had become the owner of the- 
noto fi^iveo to Morgan, and bringing him in aa 
a defendant. Citation was served on him 
March 18, 1884, and on the 81st of the same- 
month, he, being a dtizen of New York, pre- 
sented his petition for the removal of the suit to 
the Circuit Court of the United States for the 
Eastern District of Texas, on the ground "that 
there is a controversy in said suit which ia 
wholly between citizens of different States, and 
which can be fully determined as between them; 
to wit a controversy between said Seeligson, 

glaintifl, and your petitioner, and a controversy 
etween your petitioner on one side, and in 
which the interests of the said Seeligson, the- 
Texas Transportation Company, and the other 
defendants, officers of said dompany, are on 
the other side." Upon this petition an order of 
removal was made, and the suit entered in the 
circuit court on the 16th of October, 1884, when 
the defendants appeared, and, on the first of 
December, filed a Joint and several demurrer 
to the bill On the 6th of January, 1886, this 
demurrer was sustained as to Huntington, but 
overruled as to the rest of the defendants. The 
bill was then amended, and afterwards, on the 
9th of March, it was ordered that the "complain- 
ant do recast and amend his bill so as to conform 
to the equity rules of the supreme court, and 
that in so amending and recastmg his pleadings, 
he have leave to bring In two or more bills, as 
counsd may advise, so as to save to complainant 
all the causes of action contained in his original 
bOl," and that, "if this order is not complied with 
by the rule day in May next the complainant's 
bill shall stand dismissed with costs.'' On the 
second of May, Sediffson made a motion to re- [522] 
mand the suit, and (his bdng overruled, on the 
4th of May he filed an amended bill, to which 
the defendants draiurred June 1. This demur- 
rer was set down for anrament on the first 
Monday in November. Other motions were 
filed hy the defendants, but, before any of them 
were disposed of, Seeligson, on the 19th of 
Noveifiber, dismissed the suit as to Huntington, 
and at once moved to remand. This motion 
was granted January 9, 1886, and from that 
order this appeal was taken. 

As the suit could only have been removed 
because of the alleged separate cause of action 
against Huntinffton, it was right to remand it 
as soon as the d&continuance was entered as to 
him. The express provision of section 6 of the 
Act of 1876 is, that if "it shall appear to the 
satisfaction of said circuit court at any time 
after such suit has been * * * removed thereto, 
that such suit does not really and substantially 
involve a dispute or controversy property with- 
in tb^ Jurisdiction of said circuit court, • • • 
the sua circuit court shall proceeed no further 
therein, but shall dismiBS the suit or remand It 
to Uie court from which it was removed, as 
Justice may require." The court was not re- 

2uired to keep the suit after the discontinuance, 
imply because i% might have been removed 
when Huntington was a party. As soon as h» 
was out of the case it did appear that "the suit 
did not really and aabstanttally involve a dis- 

Sute or controversy pt&pwij within" ils Juris- 
iction. 

HU erder to remand i$ t^fflnned. 
TruBOopj. Test: 

James H. MoKennof , Olerk, Bap. Ooiiri» U. & 
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[306] UNITED STAllBB, «r wl. Gbobob W. 

HATMffifAN, Ffff, in JBrr,^ 
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OOXJNTT COURT OF KNOX COUNTT, 
▲ND THE JUSTICES Thereof. 

(See & a^Banhman r. Knox Oovntth*' Reporter*ft 

ed.ao»-an.) 

Municipal ftgnd>— mandamus (0 opmiMl Im^ c»/ 
#p€«^; tacD io paiyjudgmen^~-€9tappd byjudff' 
ment-~03BtendM loaUfadi incohed—dtfavit. 

Upon an appUoation tor a mamdamw to compel 
ihewvj ot a epeoial tax to paj a judgment xeoor- 
««d upon municipal bonds, it is held: 

L That the respondents are estopped bj the 

judgment to deny that tbe bonds were Issued in 

gursuanoeof seononlT chapter 68, of tbe General 
tatutes of Missouri of 1860: 
S. That tbe averment to that effect, being mate- 
rlaljand traversable, was confessed tar default; 

8. That it was part of the plalnaff*s case to 
show, not merely the execution of the bonds, but 
their issue in pursuance of a law making them 
the valid obligations of tbe County ; 

4. That the estoppel is not confined to the judg- 
ment, but extends to all facts involved therein; 

5. That the judgment is none the less condu- 
■Ive because rendered by default; 

6. That the bar is all the more perfect and com- 
plete in thill proceeding because it is not a new 
action, but a remedy in the nature of an exfH)u- 
tlon; 

7. That the manOamm can be limited in its man- 
date only by that which the judgment itself de- 
dares* 

8. ^lat the original contract cannot be shown 
to determine the extent of the rt-medv provided 
by law for its enforcement the matter having 
been adjudged in the original action; 

9. That the judgment determined that the.bonds 
sued on were issued under the authority of a stat- 
ute which prescribed no limit to the rate of taxa- 
tion for their payment; and 

10. That the findings of tbe judgment on that 
point are conclusive and bind the respondents in 
their ofBcial capacity, as well as the Ck>unty Itself. 

[No. 258.] 
JSufmUtted April £€.1887, Bedded May $7,1887, 

IN ERROR to the Circuit Court of the United 
States for the Eastern District of Missouri. 
Reported below, 6 McCrarv, 76. Opinion be- 
low, 15 Fed. Rep. 705. Eecersed, Bemanded, 

The history and facts of the case appear in 
the opinion of the court 

Mesin, T. K« Skinker and J. B, Hender- 
son* for plaintiff in error. 

MestTB, GeoreeD. Reynolds and James 
Cajn*» for defendants in error. 

Mr, Justice Matthews delivered the opin- 
ion of the court: 

This is a proceeding hy mandamue against 
the Justices of the County Court of Knox Coun- 
ty to compel them to levy a tax sufficient to 
pays Judgment for $77,874.46, obtained by the 
relator, Harshman, on the 28th of March, 1881, 
against that County, in the Circuit Court for 
the Eastein District of Missouri. 

The information alleges that " said Judgment 
was recovered upon bonos and coupons issued by 
the said County in part payment of a subscrip- 
tion made by the said County on the 9th day of 
June. 1867, to the capital stock of the Missouri 
and Mississippi Railroad Company, a railroad 
company duly organized under the laws of the 
5tate of MisBOun; that said subscription was 
authorized by a vote of tbe people of said 
County at a special election held pursuant to an 
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Older of the County Court of lald Comity, on 
the 13th day of March, 1807, under tbe 17th 
section of chapter 68 of the General Statutes of 
Missouri of 1866, then in force: that at said 
election two thirds of the qualified Totera of ^^^ 
said County yoted in f ayor of and assented to iPvlj 
the mi^ng of said subscription; that relator 
has requested the said County Court and the 
Justices thereof to le^y a special tax upon all 
the property in said County made taxable by 
law for county purposes, and upon the actud 
capital that all merchants and grocers and other 
business men may baye inyested in businees in 
sftid County, and to cause the said tax to be oc^ 
lected in money, and when ooUected to be ap- 
plied in payment and discharge of said Judg- 
ment; that the said County Court and tbe Jus- 
tices thereof haye refused and neglected to leyy 
the said tax; that the said County has no prop- 
erty out of which the said Judgment can be 
leyied, and that relator has no other adeqoata 
remedy at law." 

The respondents made return to tbe altema- 
tiye writ substantially as follows: they admit 
that the Judgment of the relator was recovered 
upon bonds and coupons issued by the County 
of Enox in partpayment of two subscriptions 
made by said County to the capital stock of 
the Missouri and Mississippi Railroad Com- 
pany; but th^ deny that scad subscriptiona or 
either of them were authorized by a yote of 
the people of that County at either a general 
or specuJ dection held pursuant to an order 
of the County Court of said County on the 12th 
day of March, 1867, or at any other time, un- 
der the 17th section of chapter 68 of the Gene- 
ral Statutes of Missouri, then in force. They 
deny that two thirds of the qualified yotera A 
Enox County ever yoted in f ayor of or assent- 
ed to making any subscription to the capital 
stock of the Missouri and MissiBsippi Raflroad 
Company. They 'ayer that, in point of fact, 
on the lilOx of May, 1867. the County Court of 
said County made a subscription to the capital 
stock of said company in tbe sum of $100,000, 
and on the ^ of May, 1870, the said Court 
made a further subscription to the capital stock 
of said company in the sum of $65,000. That in 

payment of boUi of these subscriptions, tbe said 

Ck>urt issued bonds In the denominations of P^] 
$500 and $50; that fifty-eight of the relator's 
said bonds are of the first of these issues, and 
sixty are of the second; that both of these sub- 
scriptions were made "without the assent of two 
thirds of the qualified yoters of the County, 
and, indeed, without any yote being taken at 
dll, and against the will of said qualified yoters; 
that they were made by authority only of sec- 
tion 18 of the charter of the Missouri and Mis- 
rfssippi Railroad Company, being an Act of 
the General Assembty of the* State of Missouri, 
entitled "An Act to Incorporate the Missouri 
and Mississippi Railroad Company," approred 
February 20, 1865; that each of relator's 
said bonds contains a recital that it is issued 
under and pursuant to orders of tlie County 
Court of E!nox County to tbe Missouri and 
Mississippi RailrcMul Company,for subscription 
to the capital stock of said company, as author* 
ized by said Act, to incomorate the Missouri 
and Mississippi Railroad Company approved 
February 20. 1865; and that said court hss 
eadi year since the tesue of said bonds leyied a 
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tax of oDe twentieth of one per cent upon the 
assessed value of all the taxable property in 
said County, and has caused the same to be ex- 
tended on the tax books of said County for 
each year, and has had said tax collected for 
the purpose of oaying said bonds and coupons; 
hat Knox County has no money in its treasury 
witb which to pay the relator's Judgment, and 
that the Judi^ of Knox County bave no legal 
nuthority to levy any otber or greater taxes than 
t}«e taxes as hereinbefore stated, and no legal 
authorhy or power to levy or cause to be col- 
lected the speoal tax which the relator seeks to 
bave imposed. 

On the coming in of this return the relator 
moved tbe court toquash the same^on the ground 
tbat the matters and things therein set forth 
were inconaLstent with anucontradictOTy tothe 
record of the Judgment in the case. This mo- 
tion was overruled by the court, to which rul- 
ing an exception was taken. 

An answer to the return was filed by the re- 
lator, in which were set forth the various steps 
and proceedings taken, as therein alleged, by 
the authorities and people of the Coimty of 
Enox, in respect to the issue of the bonds on 
which the Juagment was founded, claiming tbat 
an election was duly had by an order of the 
County Court under the authority of the gen- 
eral laws of Missouri, in virtue of whicb the 
subscription to the stock of the railroad com- 
pany was made and the bonds in question is- 
sued. To this answer a replication was filed, 
and the case was submitted to a Jury. 

On the trial, as appears by a bill of excep- 
tions duly taken, the relator offered to r«Eid m 
evidence the petition, summonsL marshal's re- 
turn, and Judgment referred to in ^e informa- 
tion. On objection made by the respondents, 
the court ruled that these papers could not be 
read unless the relator would also read the bonds 
filed with said petition, to which ruling the 
relator excepted. The relator then put in evi- 
dence the said papers and also the said bonds. 

The petition In the original action sets out 
"That on the 9th day of June, 1867, defendant 
flubacribed to the capital stock of the Missouri 
and Mississippi Railroad Company, a railroad 
company duly organized under the laws of this 
State, the sum of one hundred thousand dol- 
lars; that said subscription was authorized by 
a vote of the people of said County of Knox at 
a special election held pursuant to an order of 
the County Court of said County on the 12th 
day of March, 1867, under the 17th section of 
chapter 68 of the General Statutes of Missouri 
of 1866, then in force; that at said election two 
thirds of the qualified voters of said Coun^ 
voted In favor of and assented to the making of 
said subscription; that in part ps^ment of said 
flubecription defendant, by its dounty Court, 
executed and Issued divers bonds with coupons 
for interest attached; that by each of said bonds 
defendants promised to pay to b^rer, at the 
National Bank of Commerce, in the City of 
New York, on the first day of February, 1878. 
the sum of five hundred aoUars, -with 'interest 
at the rate of 7 per cent per annum; that said 
couDons for interest were made and are payable 
on the first day of February of each year be- 
tween the issuing of said bonds and the matur- 
ity thereof; that by each of said coupons de- 
fendant promised to pay bearer the sum of 
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thirty-five dollars, being one years Interest on 
the bond to which It was attached. That, in 
further payment in part of said subscription, 
defendant executed and issued divers other 
bonds with coupons for interest attached; that 
by each of said bonds defendant promised to 
pay to bearer, at the National Bank of Com- 
merce, in the City of New York, on the first 
day of February, 1880, the sum of ftvo hundred 
dollars, with interest at the rate of 7 per cent 
per annum; that said coupons for interest were 
made payable on the first day of February of 
each year, between the issuing of said bonds 
and the maturity thereof; tbat by each of said 
coupons defendant promised to pay to bearer 
the sum of thirty-five dollars, being one year's 
interest on the bond to which it was attached." 

The petition also sets out that the plaintiff is 
the bearer and owner of divers of said bonds 
and covpons, designated by numbers. There- 
turn of the sumraons shows that the writ was 
duly served, and judgment was rendered there- 
on March 28, 1881, by default, which sets forth 
that "This action being foimded upon certain 
i bonds and coupons for interest thereon, issued 
by said defendant, and described in the peti- 
tion, the court finds that the plaintiff has sus- 
tained damages by reason of the nonpayment 
thereof in the simi of $77,874.46. It is. there- 
fore, considered by the court that the plaintiff, 
QeoTge W. Harshman, have and recover of the 
defendant, the County of Knox, as well the 
said sum of $77,374. A, the damages aforesaid 
by the court assessed, as also the costs herein 
expended, and have thereof execution." 

Each of the bonds contains the following re- 
cital: "This bond being issued under and jpur- 
suant to order of the County Court of K.nox 
County for subscription to the stock of the Mis- 
souri and Mississippi Railroad Company, as au- 
thorized by an Act of the Oeneral Assembly of 
the State of Missouri, entitled 'An Act to In- 
corporate the Missotiri and Mississippi Railroa^ 
Company,' improved February 20, 1866." 

The issues of fact submitted to the Jury were 
as follows: 

"First. Was there an election held under the 
orders of the Coimty Court read in evidence, 
and did two thirds of the qualified voters vot- 
ing at said election cast their votes in favor of 
the subscription by the County Court to the 
stock mentioned in said orders? 

"Second. Was the subscription to stock of 
the railroad company actually made, not, as 
recited in said bonds, under the charter of the 
M. & M. R. R. Co., 1)ut under the general law, 
whereby the authority to make such subscrip- 
tion and issue bonds therefor was dependent on 
the vote of the people? In other woids, has the 
relator proved that, despite the recitals in the 
bonds, they were not issued as recited, but un- 
der the general law, and that said recitals in 
the bon(b were made through mistake or inad- 
vertence?" 

At the conclusion of the evidence the court 
instructed the Jury "That to overcome the re- 
citals in the bonds issued by the County Court 
under its seal, the evidence must be clear and 
positive^, full and explicit, and that the burthen 
of proving the alleged mistake, so as to over- 
throw the said recitals, la up<Mi the relator in 
this case," and "that the evidence to overcome 
said recitals is Insufficient" 
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In answer to these qnestions, the Jury found 
In the afflrmatiye on toe first, and in the nega- 
tive on the second; and thereupon the court en- 
tered a Judgment in favor of the respondents, 
in whicn it is recited that it appeared to the 
court ** That there was an election held under 
orders of the Coun^ Court of Knox Coun- 
ty, and that two thirds of the qualified voters 
voting at said election cast their votes in favor 
of the subscription by the- said Court to the 
Btock mentioned in its orders, but that the sub- 
scription to the stock of the Missouri and Mis- 
sissippi Railroad Company was actually made 
and the bonds issued, not as alleged in the pe- 
tition and alternative writ in this case, under 
the general law of the State of Missouri, but 
solely under and bv virtue of an Act of the Gen- 
eral Assembly of the State of Missouri, entitled 
'An Act to Incorporate the Missouri and Mis- 
sissippi Railroad Company/ approved Febru- 
ary 20, 1865." 

The charter of the Missouri and Mississippi 
Railroad Company, referred to. incorporates it 
with power to construct a railroad from the 
Town of Macon, in the County of Macon, in 
the State of Missouri^ througn the Town of 
Edina, in the County of Knox, in said State, 
and thence to or near the northeast comer of 
said State, in the direction of Keokuk, in Iowa, 
or Alexandria, Missouri. The 18th section is 
as follows: 
|01S] *'S^* 18* l^ sl^U be lawful for the corporate 
authorities of any city or town, the county 
court of any county desiring so to do, to sub- 
scribe to the capital stock of said company; and 
may issue bonds therefor, and levy a tax to pay 
the same, not to exceed one twentieth of one 
per cent upon the assessed Talue of taxable prop- 
er^ for each year." 

On the other hand, sections 17 and 18 of the 
General Railroad Law, Gen. Stat Mo. 1865, 
page 888, provide as follows: 

"Sec 17. It shall be lawful for the county 
court of any county, the city council of any 
city, or the trustees of any incorporated town, 
to take stock for such county, city or town in, 
or loan the credit thereof to, any railroad com- 
pany, duly organized under this or any other 
law of the State; Provided That two thirds of 
the qualified voters of such county, dty or 
town, at a regular or special meeting to be held 
therein, shall assent to such subscription." 

" Sec. 18. Upon the making of such sub- 
scription by any county court, dty or town, as 
provided for in the previous section, such coun- 
ty, dty or town shall thereupon become, like 
other subscribers to such stock, entitled to the 
privileges granted and subject to the liabilities 
imposed l^ this chapter, or by the charter of 
the company in which such suliscriptions shall 
be made; and in order to raise funds to pay the 
installments which mav be called for from time 
to time bv the board of directors of such rail- 
road, it shall be the duty of the county court, 
or dty council, or trustees of sudi town, mak- 
ing such subscription, to issue their bonds or 
levy a special tax upon all property made tax- 
able by law for coun^ purposes, and upon the 
actual capital that all merchants and grocers 
and other business men may have invested in 
business in the county, dty or town, to pay 
such installments, to tie kept apart from other 
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funds, and appropriated to so other purpose 

than the payment of such iabeaiplioa.^ r ^ i ai 

It is not olenied, and has been so decided by l^ ^ 
the Supreme Court of Missouri, thsA, under 
section 17 of the General Railroad Law, Just 
cited, the county court of a county was au- 
thorized to subscribe to the stock of railroad 
companies, though created by special charter, 
provided the requisite assent of the qualified 
voters Was duly obtained. Cmx Oiraraeau, elt. 
Go, V. Dennis, 67 Mo. 488; v/umUau t. AUen^ 
70 Mo. 290. 

It L Jbo not denied that, by virtue of sec- 
tion 1:8 of the General Railroad Law, the spe- 
cial tax therein provided may be levied for the 
purpose of paying bonds issued in pursuance 
thereof, and that without limit as to its amount. 
IT. 8. V. County of Macon, 99 U. S. 582 [25: 
881]. As the limit of taxation prescribed and 
permitted under section 18 of the Act incorpo- 
rating Uie Missouri and Mississippi Railroad 
Company, to be levied in payment of bonds 
issued thereunder, was not to exceed one 
twentieth of one per cent upon the assessed 
value of the taxable property for each year, the 
contention of the respondents in the circuit 
court was that they were entitled to show by 
the redtals in the bonds themselves, in contra- 
diction to those contained in the Judgment 
foimded upon them, that they were in fact 
issued under the charter of the corporation, and 
not under the general law. On this point the 
Judgment of the circuit court was in their fa- 
vor, denying to the relator the peremptory writ 
of mandamus, and this decision Is now alleged 
as error, for which the Judgment should be re- 
versed. 

The question is whether the respondents be- 
low sre estopped in this proceeding by tlie Judg- 
ment in favor of the relator against the Countv 
of Knox on the bonds, to deny that the bonos 
were issued in pursuance of section 17, chapter 
68, of the General Statutes of Missouri of 1866. 
The averment to that effect in the petition in r3if) 
the action, if material and traversable, was con- 
fessed by the default. The Judgment recitet 
that the action is founded upon certain bonds 
and coupons for interest thereon issued by said 
defendant and described In the petition. The 
averment as to the character of the bonds, and 
the grounds and authority upon which they 
were founded, so as to constitute them l^al 
obligations of the County of Enox, contain 
in uie petition, was clearly material to the 
plaintiirs cause of action. If the defendant 
had denied it by a proper pleadizur, the fact 
would have been put in issue, and the plainti? 
would have been oound to prove it 

It was part of the plaintiff's case to show, 
not merely the execution of the bonds by the 
county authorities, but that they were issued in 
pursuance of a law mkking them the valid ob- 
ligations of the county. The power to issue suet 
s^urities does not inhere in a municipal cor- 
poration, so as to be implied from its corporate 
existence; it n^ust be conferred, dther in ex- 

Sress words or by reasonable intendment; and 
^tiie authority to issue them in a given case is 
challenged by a pro pe r denial, the plaintiff it 
put to the proot what Itis necessary for him 
to prove, it is proper for lihn to allege, and th^ 
allegation must be proven as made. It f oUowi, 
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therefore, that if a denial had heen made in the 
action on the bonds in question, the arennent 
that they were iesoed under section 17. chapter 
68, of the General Statutes of Missouri of 1866, 
woidd have been material and traversable; and 
proof of the fact would have been necessary to 
support the recovery. In the absence of a de- 
nial, the ^t as stated in the petition of the 
plaintiff is confessed by the default, and stands 
as an admiaiion on the record, of its truth by 
the defendant. It is quite true that the judg- 
ment would have been the same whether the 
authority to issue the bonds was derived under 
the general statutes or under the charter of the 
railroad company, but good pleading required 
that the fact, whichever way it was, should be 
stated, and when stated the averment must be 
proved as laid. 

As this is a direct proceeding upon the Judg- 
ment, its effect as an estoppel is determined 1^ 
the first branch of the rule as laid down in 
Oramtoell v. Qmntff of Sac. 94 U. S. 851 [24: 
13181 ^^1* That is: "It is a flnahtv as to the claim or 
^ ^ demand in controversy, concluding parties and 
those in privity with them, not only as to every 
matter which was offered and received to 
sustain or defeat the claim or demand, but as 
to any other admi^ible matter which might 
have been offered for that purpose." And as 
stated in Burlen v. Bliannon, 99 Mass. 200, 
203: "The estoppel is not confined to the judg- 
ment, but extends to all facts involved in it, as 
necessarv steps or the groundwork upon which 
it must have been founded." It is none the less 
ooDdusive becauiife rendered by default. "The 
conclusiveness of a iudgment upon the rights 
of the parties does m no wise depend upon its 
for9i or upon the fact that the court investi- 
gated or decided the legal principles involved; 
a judgment by default or upon confession is in 
its nature just as conclusive upon the rights of 
the parties before the court as a judgment upon 
a demurrer or verdict." Qifford v. Thorn, 9 
N. J. Eq. 722. The bar is iJi the more perfect 
and complete in this proceeding because it is 
not a new action. Mandamiu, as it has been 
repeatedly decided by this court, in such cases 
as the present, is a remedy in the nature of an 
execution for the purpose of collecting^ the 




U. 5. 103 U. 8. 484 [26: 523]. Certainly noth- 
ing that contradicts the record of the juaement 
can be alleged in a proceeding at law for its 
collection by execution. 

In RaU9 Qmntv Gt, v. United Staiei, 105 U. 
8. 733 [26: 1220], the Chief Justice said: "In 
the return to the alternative writ many defenses 
were set up which related to the validity of the 
coupons on which the judgment had been ob- 
tained as obligations of the county. As to 
these defenses, it is sufficient to say it was con- 
clusively settled by the judgment, which lies 
at the foundation of the present suit, that the 
coupons were binding obligations of the county, 
duly created under the autnority of the diarter 
of the railroad company, and as such entitled 
to payment out of any fund that could lawfully 
be raised for that purpose. It has been in ef- 
fect so decided l^the' Supreme Court of Mis- 
souri in State v. Bain^, 74 Mo. 220, and the 
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principle on which the decision rests Is dtimcnt- 
ary." 

As the execution follows the nature of the 
judgment, and its precept is to cany into effect [310] 
the rights of the plaintiff as declared by tlie 
judgment, with that mode and measure of re- 
dress which in such cases the law gives, so the 
mandamus in a case like the present can be 
limited in its mandate only by that which the 
ju<lgmcnt itself declares. 

It was said, however, in Ratte County Ot, t. 
United Statee {9upra\, that "Wliilcthe coupons 
are merged in the Judgment, they carry with 
them into the judgment all the remedies which 
in law formed a ^rt of their contract obliga- 
tions, and these remedies may still be enfor^ 
in all proper ways, notwithstanding the change 
in the form of the debt." It Is argued from 
this that, as the remedies to be resorted to for 
the purpose of enforcing the judgment are those 
giv^n by the original contract, it is necessary to 
ascertain from the contract itself what those 
remedies are; but that is the very matter which 
has been already passed upon in the iudgment 
which decides, m the present case, by Its n>- 
cital, the cbamcter and extent of the obliga- 
tion created by the law of the contract. It 
may well l>e that in a case where the record of 
the judgment is silent on the point, the origi- 
nal contract may be shown, notwithstanding the 
merger, to determine the extent of the remedy 
provided by the law for its enforcement; but 
that is not admis^ble where, as in this case, the 
matter has been adjudged in the originfd action. 
Indeed, in view of the nature of the remedy by 
mandamve, as the means of executing the judg- 
ment, it is all the more material and important 
that Uie judgment itself should determine the 
nature of the contract and the extent of its ob- 
ligation. The averment in the original peti- 
tion that the bonds were issued under the au- 
thority of a particular statute becomes, there- 
fore, an additional element in the plaintiff's 
case in that action for the purpose of showing 
with certainty what is the mode and measure 
of redress after judgment. By the terms of 
the judgment in favor of the relator it was de- 
termined that the bonds sued on were issued 
under the authority of a statute which pre- 
8cril}ed no limit to the rate of taxation for their 
payment. In such cases, the law which au- 
thorizes the issue of the bonds gives also the 
means of payment by taxation. The findings 
in the judgment on that point are conclusive. 
They bind the respondents in their official ca- 
pacity, as well as the County itself, because, a.^ 
was said in Labette Oo, Comre, v. MovUon, 113 
U. 8. 217 [28: 6981, "They axe the legal repre- 
sentatives of the defendant in that judgment, 
as being the parties on whom the law has cast raoA • 
the du^ of providing for its satisfaction. ' They ^••^'i 
are not ftrangers to it as being new parties on 
whom an original obli^tion is sought to be 
charged, but are bound by it as it stands with- 
out the right to question it, and under a legal 
duty to take those steps which the law has pre- 
scribed as the only mode of providing means 
for its payment** 

The return of the respondents, therefore, to 
the alternative writ of mandamue\B insufficient 
in law; and the circuit court erred in not award- 
ing to the relator a peremptory writ of mat^ 
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damvi. For that error ihsjttdameni U recermd, 
and thseau$6 remanded, wah dtrecUone to award 
a peremptory mandamus. 
True copy. Test: 
James B. McKenney, Olerk, Sup. Oourt» U. 8. 
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JOHN W. THOMPSON. 

(See & 0. Boporter^ ed. 281-241.) 

Statute of Limitations— now pro mi se eo n eider- 
ation--exprem or implied promise— con&true- 
tion of instrument — reversal—^refusal to enter 
judgment on verdict atformsr trial, 

1. The Statute of LimltatloDS Is to be upheld and 
enforced, not as resting only on a presumption of 

Giyment from lapse of time, but, aooordlng to Its 
tent and object, as a statute of repose. 

2. The oriirlnal debt Is a sufBcient lefal considera- 
tion for a subeequent promise to pay it, made either 
before or after the bar of the statute Is complete. 

3. In order to continue or to reylve the cause of 
action, after It would otherwi^ have been barred 
by the statute, there must be either an express prom- 
ise of the debtor to oa j the debt or else an express 
aoknowicdffmcnt of thedebtfroro which his promise 
to pay it mlfrht be inferred. A mere acknowledg- 
ment, thoutrn in writing, of the debt as having once 
existed, is not sufflciont to raise on Implication of 
such a new promise. To have this effect there 
must be a distinct and unequivocal acknowledflr- 
ment of the debt as still subsisting as a personal ob- 
ligation of the debtor. 

4. In the case presented. It Is held: that on instru- 
ment which contains no promise of the defendant 
pe sonall J to na j the debt, and no acknowledgment 
or mention of it as an existing liability, but merely 
provides for the application of certain pledged 
property to its payment, does not amount to a new 
promise, express or implied. 

5. Upon the reversal of a Judgment of the court 
below this court cannot direct the entry of judg- 
ment upon a former verdict. When the second 
trial was ordered t!ie case stood as If it had never 
been tiled before ; and this court can only review 
the rulings at tbeseoond trial. 

PSTO. 264.] 
Argued Apr. MS, i6,lS87. l>eeided May £7,1387. 

roQoi T^ ERROR to the Supreme Ooart of the EUa- 
LX3XJ 1 triotof Oofaimbla. JUvened, Eemanded. 

Bttttement of the case hj Mr. Justice Ctamgrs 
Thia wae an aotkm bronght Mftich 11. 1880, 
by John W. Thompeon against Alexander R 
Bnepheni, ami two promiasoiT notes, dated 
March 10, 1878, made by the def endimt and 
payable to the plaintiff, the one for $7,000 in 
two yean, and the other for $8,000 in three 
years, wiUi interest at the yearly rate of 8 per 
cent The defendant pleaded the Statute of 
Limitatiotifl 

The'iecofd transmitted to this court showed 
that the case was tried twice, and that at each 
trial the plaintiff pat in the following eVidenoe: 
1, The notes sued on. 8, A deed of trust of 
the same date, in the usual form of mortgages 
of real estate in the District of Ck>lumbia, and 
recorded in the land records for the District, 
liber 719, fbUo 188, by which the defendant con- 
veyed to the plaintiff certain land described, in 
trust to seooie the payment of these and one 
other note. 8, A deed, dated November 15, 
1876, by which the defendant conveyed his 
property and choses in action, including a claim 
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against the United States for the use and occu- 
pation of the premises No. 916 £ Street North- 
west in the City of Washington, to Georse Tay 
lor and others, in trust to apply tor the oeneflt 
of his creditors. 4, An in^rument signed by 
the defendant and A. 0. Bradley, assented to 
in writing by Taylor and his cotrustees^ the 
body of which was as follows: 

"In consideration of the indebtednesa de- 
scribed in the deed of trust to William Iliomp- 
son, trustee, executed March 10, 1878, and re- 
corded in liber No. 718,folio 128.of the land rec- 
ords of the District of Ck>lumbia. the denumd 
and claim of A. 0. Bradley to tbeuse of A. R. 
Shepherd and others against the United States 
for the use and occupiSion of the premises No 
916 B Street Northwest, and all the proceeds 
thereof and the moneys derived therenom, are [28S1 
herel^ pledged and made ap]>licable to the pay- 
ment of said indebtedness, with interest there- 
on at the rate of 8 per cent per annum until 
paid; and it is hereby covenanted and agreed 
that any draft or check issued in pajrment or 
part payment of said claim shall oe indorsed 
and aehvered to the trustee named in said trust, 
and the proceeds thereof, less all proper costs 
and charges, be applied to the payment of said 
indebtedness, with interest as aforesaid, or to 
so much thereof as the sum or sums of money 
80 received is or are sufficient to piiy. Witness 
our bands this 21st day of June, 1877." 

At the first trial, the Judge ruled that this in- 
strument was insufficient to take the case out 
of the Statute of Limitations, and a verdict and 
Judgment were rendered for the defendant, 
which, upon a bill of exceptions of the plainl- 
iff , were set aside at^he General Term. 1 Ma^- 
ey,885. 

At the second trial, the judge, against the ob- 
jection and exception of the defendant, in- 
structed the Jury that this instrument was evi- 
dence of a new promise, which took the notes 
sued on out of Uie Statute of Limitationa. A 
verdict and Judgment were rendered for the 
plaintLff , and a bill of exoi>ptions to this instruc- 
tion was tendered and allowed. This Judgment 
was affirmed in General T^rm, and the defend- 
ant sued out this writ of error. 

Messrs, A. C. Bradley and Wm. F. M»t- 
tlnffly* for plaintiff in error: 

Tht extrinsic evidence tended te rebut and 
repel any implication of a new promise. The 
very notes secured by the deea of trust were 
payable solely out of the property and created 
no personal liability. 

Wood, Lim. Ac. 168, g_98, and p. 817; Mor- 
riU V. FHth.S Mees. & W. 402; Wettel v. Bus- 
sard, 84 U. 8. 11 Wheat. 809 (6: 481): Barreda 
V. Silsbee, 68 U. 8. 81 How. 168(16:98); West v. 
Smith, 101 U.S. 870 (25:818); White v. Jordan, 
87 Me. 870; Wainman v. Kynman, 1 Exch. 118. 

The assiniment is remarkable in not naming 
the plaintiff, in not assigning directly to him. 
in providing that the proceeds of the claim shall 
go to the trustee named in the deed of trust, 
and be by him applied, thereby indicating with 
suffldent force to Justifv. if not compel, tlie hi- 
ference that the proposftton had reference, not 
to the personal lial^ty of the defendant, but 
solely to the liability of the property under the 
deed of trust 

Ifsfirt. H. F. Morris and A A Wells, for 
defendant in error: 
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The asBigDment distiiictly acknowledges and 
recognizes the indebtedness hw reference to an- 
other paper, in which that indebtedness is spe- 
cifically described, and which is in evidence in 
the case. It distinctly promises to pay that in- 
debtedness; and it distinctly giyes security for 
the payment of ft. If this paper is not evidence 
of a new promise^it is Impossible to draw a paper 
that would be. 

Moore v. Bank of CMumbia, 81 U. S. 6 Pet. 86 
(8:829); Bdl v. Morriton, 26 U. S. 1 Pet. 852 (7: 
175); Bandon v. Toby, 52 U. S. 11 flow. 498 (18: 
784); Walsh t. Mayor, 111 U. 8. 81 (28:888). 

Mr, JtuHee Grajr» after stating the case as 
above reported, defivered the opinion of the 

LX94J rpi^^ Statute of Limitations in force in the 
District of Columbia is the Statute of Maryland, 
which, so far as applicable to this case, closely 
follows the language of the English Statute, 21 
Jac. I, chap. 16, §8, but bars an action on a 
promissory note or other simple contract in three 
years after the cause of action accrues. Mary- 
Umd Stat 1715, chap. 28, g 2, 1 Kilty, Laws; 
Dist. Col. Laws, 1868, p. 284. 

The promissory notes sued on were payable 
respectively on March 10, 1875, and March 10, 
1876; and the action was brought March 11, 
1880. The ouestion is therefore whether the 
instrument ngned by the defendant on June 
21, 1877, is eWdence of a sufficient acknowl- 
edgment or promise to take the case out of the 
statute. 

The principles of law by which this esse is 
to be govern^ are dearlysettled by a series of 
decisions of this court The Statute of Limit- 
ations is to be upheld and enforced, not as 
resting only on a presumption of paytoent from 
[235] l&pse of time, but, acconling to its intend and 
object, as a statute of repose. The original 
deot, indeed, is a sufficient legal consideration 
for a subsequent new promise to pay it made 
either before or after the bar of the statute is 
complete. But in order to continue or to re- 
vive Uie cause of action, after it would other- 
wise have been barred by the statute, there 
must be either an express promise of the debtor 
to pay that debt, or else an express acknowl- 
edgment of the debt, from which his promise 
to pay it may be inferred. A mere acknowl- 
edgment, though in writing, of the debt as 
having once existed. Is not sufficient to raise 
an implication of such a new promise. To 
have this effect, there must be a distinct and 
unequivocal acknowledgment of the debt as 
still subsisting as a personal obligation of the 
debtor. 
In King v. RiddU, 11 U. 6. 7 Cranch, 168 
I: 804). a deM, dated July 15, 1804, by which 
le defendant recited that certain persons had 
become his sureties for a certain debt and had 
paid it, and that he was desirous to secure 
them as far as he could, and assinied to one of 
them certain bonds in trust to collect the mon- 
ey and distribute it equally among them, was 
admitted in evidence in an action by one of 
them against him for money paid, to take the 
case out of the Statute of Limitations of Vir- 
ginia. The exact form of the deed is not 
stated In the report, but that H expressly recog- 
nized the debt to the plaintiiT to be still due is 
evident from the opinion, in which Okitfjtu- 
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Uee Marshall said; "Although the court is not 
willing to extend the effect of casual or acci- 
dental expressions further than it has been, to 
take a case out of that statute, and although 
the court mig^t be of opinion that the cases on 
that point have gone too far, yet this is not a 
casual or Incautious expreftdon; the deed 
admits the debt to be due on the 15th of 
July, 1804, and five years had not afterwards 
elapsed before the suit was brought" P. 171 
[805]. 

In Clementson v. WilUams, 12 U. 8. 8 Cranch, 
72 [8: 491], in an action on an account against 
two partners, one of whom only was served 
with process, a previous statement of the other, 
upon the account bdnff presented to him, ' 'that r 90 a | 
the said account was oue, and that he supposerl L ^^^ 1 
it had been paid by the defendant, but had not 
paid it himself, and did not know of its being 
ever paid," was held insufficient to take the ac- 
count out of the statute; and Ohttf Jutitiee 
Marshall said: " The Statute of Limitations is 
entitled to the same respect with other statutes, 
and ought not to be explained away. In this 
case there is no promise, conditional or uncon- 
ditional, but a sunple acknowled^ent This 
acknowledgment goes to the origmal Justice of 
the account; but this is not enough. The 
Statute of Limitations was not enacted to pro- 
tect persons from claims fictitious in their ori- 
gin, out from ancient claims, w^iether well or 
ill founded, which may have been discbar^ed, 
but the evidence of dischor^ may be lost. It 
is not then sufficient to ti&e the case out of 
the Act, that the claim should be proved or be ac- 
knowledged to have been originally Just; the ac- 
knowledgment must go to the fact that it is 
stUldue.^ P. 74r492]. 

Chitf JtuHee IVlarshall afterwards pointed 
out that in that case, although the partnership 
had been dissolved before the statement was 
made, the case was not determined upon that 
point, but upon the insufficiency of the ac- 
knowledgment; and added that, upon the prin- 
ciples there expressed by the court, "an acknowl- 
ecMCinent which will revive the original cause 
of action must be unqualified and uncondi- 
tional. It must show positively that the debt 
is due in whole or in part If it be connected 
with circumstances which in any manner 
affect tlie claim, or, if it be conditional, it may 
amount to a new assumpsit for which tne old 
debt is a sufficient consideration; or if it be 
construed to revive the original debt, Uiat re- 
vival Ib conditional, and the performance of 
the condition, or a readiness to perform it, 
must be shown." WeUeU v. Buesard, 24 U. S. 
11 Wheat. 809, 815 [6: 481, 488]. 

In Beli ▼. Morrison, 26 U. fiCl Pet 851 [7: 
174], Mr. JustkeSVory fully discussed the sub- 
ject, and, after dwelling on the importance of 
giving the Statute of limitations such support 
as to make it "what it was intended to be, em- 
phatically, a statute of repose," and " not de- 
signed merely to raise a presumption of pay- 
ment of a Just debt, from lapse of time;" and 
repeating Uie passages above quoted from the 
opinions in Clement$ony, WiUiams and Wetzell [237] 
V. Busiord, said: " We adhere to the doctrine 
thus stated, and think it the only exposition of 
the statute which is consistent witn its true 
object and import. If the bar Is sought to be 
removed by the proof of a new promise, that 
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promlMLaiAiMiireinieof action, ought to be 
profed m a dear and explicit manner, and be 
mitatenntmieqiiiiyocal and determinate; and. 
If any conditions are annexed, they ought to be 
ihown to be perfonned. If there be no ex- 

Ereas promise but a promise it to be raised 
y implication of law from the acknowledg- 
ment of ^e party, such acknowledgment 
ought to contain an unqualified and direct ad- 
miaBion at a previous, subsisting debt, which 
the party is liable and willing to pay. If 
there be accompanying circumstances, which 
repel the presumption of a promise or inten- 
tion to pay; If the exprenions be equivocal, 
vague and Indeterminate, leading to no certain 
conclusion, but at best to probable inferences, 
which may affect different minds in different 
ways, we think they ought not to go to a Jury 
as evidence of anew promise to revive the cause 
of action." P. M8 [179]. 

Again, in Moore v. Bank €f Columbia, 81 U. 
8. 6 Pet, 86 [8: 820], the court, speaking by ifn 
Jttstiee Thompson, after refernnff to the pre- 
vious cases, reaffirmed the same doctrine, and 
said: "The principle clearly to be deduced 
from these cases is that In addition to the ad- 
mission of a present, subsisting debt, Uiere 
must be either an express proimse to pay, or 
circumstances from which an implied prconise 
may fairly be presumed." P. 98 [881]. 

In Bandon v. Toby, 62 U. 8. 11 How. 498 
[18:784], cited for the plaintiff, the agreement, 
which was held to take a case out of the stat- 
ute, contained not only a pledge of property to 
secure the notes sued on, but an express stipu- 
lation that the notes should renudn in as niU 
force and effect as if they were renewed. 

In Walih V. Mayer 111 U. 8. 81 [28: 888], 
in answer to a letter from the holder of a note 
secured by mortfi^e, calling attention to the 
want of insurance on the mortgaged property, 
and saying: *'The amount you owe me on the 
$7,600 note is too large to be left in such an 
unprotected condition, and I cannot consent to 
it,'^ the mortgagors wrote to him that they ex- 
pected to insure In about four months for twice 
that amount, and added: "We think you will 
run no risk in that time, as the property would 
be worth the amount due you If the ouilding 
was to bum down." This was held to be a 
sufficient acknowledgment, upon the ground 
that the words, both of the plaintiff's letter and 
of the defendant's reply, were in the present 
tense, and designated a subsisting personid liar 
bility, and that the imcondltional acknowl- 
edgment of that liability, wiUiout making any 
pledge of property or other provision tor its 
payment, carried an Impllcaaon of a personal 
promise to pay it. The case was decided upon 
Its own facts, and no intention to modify the 
principles established by the previous decisions 
was expressed or entertained by the court 

Within a year afterwards, in the latest case 
on the subject, the court expressly reaffirmed 
those principles. Fort Scott v. Hickman, 112 
U. S. 160, m, 164 [28: 686, 640]. 

In full accord with these views are the de- 
cisions in England under Stat. 9 Geo. fV, chap. 
14, known as Lord Tenterden's Act, which 
only restricts the mode of proof by requiring 
thai, in order to conUnue or revive the debt, an 
''Acknowledgment or promise shall be made by 

111^ 



or contained In some writing to be signed by 
the party chargeable thereby." 

The English Judges have repeatedly ap- 
Moved the statement of Mr. (afterwards Oh£f 
Justice) Jervis, that the writing must either oca- 
tain an expreas promise to pay the debt, or be 
"In terms nom which an unqualified promise to 
pay it is necessarily to be implied." Bheretty. 
Bobertmm, 1 El. & £1. 16, 19; MUehOTi Ckdwi, 
L. R. 6 Oh. 822, 828; Morgan v. BowlandM, L. 
R. 7 Q. B. 498, 497; citing Jervis* New Ri^ 
4th ed. 860, note. And it has been often held 
that when the debtor, in the same writing by 
which he acknowledges the debt, without ex- 
pressly promising to pay it, agrees that certain 
prepay shall be applied to its payment, there 
can be no implication of a personal promise to 
pay. Boutlidger. Bameay, 8 Ad. & EL 221; 
8. C.S Nev. & P. 819; Howeutt v. Boneer, t 
Exch. 491; (Jatdey v FkirneU, 12 a R 291; 
Everett v. Noberteon^ above cited. 

The law upon this subject has been well 
summed up by Viee Ohanedlor Wigram. as f ol- [t391 
lows: "The legal effect of an acknowledgment 
of a debt barred l^ the Statute of Limitationa 
is that of a promise to pay the old debt; and for 
this purpose the old debt Is a consideratioD in 
law. In that sense, and for that purpose, the 
old debt may be add to be revived. It Is re> 
vived as a consideration for a new promlaa. 
But the new promise, and not the 6La debt, la 
the measure of the creditor's right If a debtor 
simplv acknowledges an old debt, the law im- 
plies from that simple acknowledgment a prom- 
be topfty it: for which promise the old aebt is 
a sufiodent consideration. But If the debtor 
promises to pay the old debt when he is able, 
or bv installments, or in two years, or out of a 
particular fund, the creditor can daim nothing 
more than the promise rives hloL" PMUpe v. 
PA»7i^, 8 Hare. 281, 21%, 800; Buekmatiery. 
RueaeU, 10 C. B. N. 8. 746. 760. 

In the most recent EnffUsn case that has come 
under our notice. Lord Jtutiee Bowen aaid: 
"Now, first of all, the acknowledgment must 
be dear, in order to ndae the implication of a 
promise to pav. An acknowledgment which 
is. not clear will not raise that inference* Sec- 
ondly, supposing there is an acknowledgment 
of a debt which would If it stood by itself be 
clear enough, stIU, if words are found com- 
bined with it whidi prevent the possibility of 
the implication of the promise to pay arisini^, 
then the acknowledgment is not clear, within 
the meaning of the definition," '^because the 
words express tiie lesser in such a way as to ex- 
dude tiie greater/' Qreen v. Humpkroye, 26 
Ch. D. 474, 479, 480; 8. 0. tiS Ij. J. N. S. 
Ch. 626, 628. 

In the light of the prindpi^ established by 
the authorities above referred to, it is qiiite dear 
that the instrument signed by the defendant on 
June 21, 1877, did not take the plaintilTa debt 
out of the statute. 

This instrument contains no promise of the 
defendant personally to pay that debt, and no 
acknowledgment or menaon of it as an existinff 
liability . It begins with a reference, try way <x 
consideration onlv, to the original debt, desig- 
nating it as "the indebtedness described in the 
deed of trust" executed to the plaintlfr at the 
time when that debt was contracted. Tbei 
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follows a pledge of a oertniu claim of ibe dc- 
1840] foidant against the govenimeDt, and its pro- 
ceeds, to secure the payment of "anid indebted- 
ness, with interest tbereon at the rate of 8 per 
cent per annum until paid." This interest is 
mentioned, not as part of the consideration, or of 
the original debt, or as anything for which the 
defendant is liable, but only as something to the 
payment of whidi the clairo pledged shall be 
applied. And the instrument concludes with 
a promise of the defendant that the proceeds of 
the claim pledged shall "be applied to the pay- 
ment of said indebtedness, with interest as 
aforesaid, or to so much thereof as the sum or 
sums of mon^ so reoeiyed is or are sufficient to 

pay." 

Although the old debt is expressly called, as 
it is in law, the consideration for the new agree- 
Hient, this agreement, and not the old debt, is 
the measure of the plsintifiTs right. The pro- 
Tirions for the payment of the debt and interest 
out of a particular fund exclude anv implica- 
cation of a personal promise to pay either. The 
whc^e instrument clearly evinces tbe defend- 
ant's intention in executing it to have been 
that the property pltxlged should be applied, so 
far as it would go, to the payment of Uie debt 
and interest, and not that his own personal lia- 
bUity should be incroised or prolonged in any 
respect 

To imp^ from the terms of this instrument a 
promise of the defendant to pay the debt him- 
self would be, in our opinion, to construe it 
against its manifest intent, and to fritter away 
the Statute of Limitations. 

The result is that the judgment below must 
be reversed, and the verdict against the defend- 
ant set aside. It was contended by his counsel 
that this oourt should now direct jud^nnent to 
be entered upon a former verdict, which was 
returned for him under a correct ruling on the 
ouestion of acknowledgment, and set aside by 
uie court in General Term upon a dlflerent 
view of the law. In support of this contention 
was cited OtmghUn v. District qf Columbia, 106 
U. 8. 7 [27: 74]. But the reason for ordering 
Judgment upon the first verdict in that case 
was not that the oourt in General Term had 
wrongly decided a question of law upon a 
bill of exceptions allowed at the first trial; but 
that, as appeared of record, independently of 
any bill of exceptions, the question had not 
[241 J ijgQn legally brought before it at all, thus leav- 
ing the first verdict in full force. In the pres- 
ent case, it had authority to entertain and pass 
upon the exceptions taken by the plaintiff at 
the first trial; when, in the exercise of that au- 
thority, it had sustained those exceptions and 
ordered a second trial, the case stood as if it bad 
never been tried before; and only tbe ni lings at 
the second trial, and no rulings, whether sim- 
ilar or different, at tbe former trial, could be 
brought to the General Term by the exceptions 
of the defendant, or to this court by his writ 
of error. 

Judgment reo&ned, and ease remanded to the 
Svpreme Oourt qf^Dietriet of CUumbia, toith 
direetione to eet aeide the verdict and to order a 
neto triaL 

Trueoopy. Test: 

James H. McKenney, CSerk, Sup. Court, U. 8. 
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BURLINGTON. CEDAR RAPIDS AND [513] 
NORTHERN RAILWAY COMPANY, 

Ftff. in Err,, 

f. 

CHARLES L. DUN^, by Ellis Stokb 
GoAMAN, His Guardian ad litem, 

(See 8. 0. Beporter*s ed. 618-517.) 

Bematal of patuea—^hen jwrisdiction of etate 
court oeaeee—xemieeof fact to he tried in circuit 
courts Ada of Marai S, 1876^ and March S, 
1887. 

h All issues of fSot made upon tbe petition for 
removal must be tried in the drcuit court: but the 
state court is at liberty to determine for itself 
whether, on the face of the record, a removal has 
been effected: and if it decides against the removal, 
its action will be reviewable in this court, after 
flnaljudgment. 

2. The theory on which it rests is that the record 
doeee. so far as the question of removal is con- 
cemea, when the petition for removal is filed and 
the necessary security furnished. It pref«ent6 then 
to the state court the pure question of law whether, 
admitting the facts statea in the petition lor re- 
moval to be true« it appears on the face of the rec- 
ord that the petitioner is entitled to a removal of 
the suit. 

[No. 977.] 
Submitted May It, 1887, Decided May t7, 1S87, 

F\ ERROR to the Supreme Court of the State 
of Minnesota. Retereed, Remanded. 
The history and facts of the case appear in 
the opinion of the court 

Mesere, Eppa Hunton and Jeff. Chand- 
ler, for plain till in error. 

Mesere, C. D. O'Brien and Enoch Tottent 
for defendant in error. 

Mr, Chief Justice Walte delivered the opin- 
ion of the court: [514] 

This suit was brought in the District Court of 
Ramsey County, Minnesota, by Charles L. 
Dunn, a minor, 'to recover damages for per- 
sonal injuries which he had received while 
traveling as a passenger on the railroad of the 
BurHngton, Cedar Rapids and Northern Rail* 
way Company. The Company answered the 
complaint in tbe action, and then filed a peti- 
tion under section 639 of the Revised Statutes, 
yerilicd by the oath of its president, for the re- 
moval of the siut to the Circuit Court of the 
United States for the District of Minnesota, on 
the ground of prejudice and local influence. 
The petition was accomponied by tbe neces- 
sary security. It set forth that the Railway 
Company was an Iowa corporation, and con- 
sequently, in law. a citizen of that State, and 
Dunn, the plamtiff. a citizen of Minnesota. 
Under section G39 a suit cannot be removed 
from a state court to a Circuit Court of the 
United States, except it be one between a citi- 
zen of the State in which the suit was brought 
and a citizen of another State, and then only 
by the citizen of the latter State. Immediately 
on the presentation of the petition for removal, 
the attorney for the plaintiff filed a counter 
affidavit to the c£fect that the plaintiff was not 
a citizen of Minnesota, but of the Territory of 
Montana. No further proof being offered on 
this point, the court ruled that a case for r^ 
moval had not been made out, and that the 
suit must be retained lor trial. Accordingly a 
trial was afterwards had in the state court, 
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which resulted in a Judgment against the Com- 
pany. An appeal was then ta&en to the Su- 
preme Court of the State, where the Judgment 
of the district court was in all respects affirmed, 
including^ the rulings on the question of re- 
moval. To reverse that Judgment this writ of 
error was brought. 
[616] The assignment of errors presents but a single 
question, and that is whether, as after the peti- 
tion for removal had been filed the record 
showed on its face that the state court ought 
to proceed no furUier, it was competent for that 
court to aDow an issue of fact to be made upon 
the statements in the {)etitioQ, and to retain the 
suit because on that issue the Railwav Com- 
pany had not shown by testimony that the 
plaintiff was actually a atizen of Minnesota. 

It -must be confessed that previous to the cases 
of Stone V. SautJi Carolina, 117 U. S. 482 [29: 
962], and (Jarton v. Eyatt, 118 U. S. 279 [anU, 
167], decided at the Isst term, the utterances of 
this court, on that quesUon, had not always 
been as clear and disunct as they might have 
been. Thus, in Gordon v. Longctd, 41 TJ. 8. 
16 Pet 97 [10: 9001, in speaking of removals 
tmder section 12 of the Judiciary Act of 1789, 
it was said, p. 104 [902], " It must be made to 
appear to Uie satisfaction of the state court that 
the defendant is an alien, or a citizen of some 
other State than that in which the suit was 
brought; " and in BaUway Co, v. Eamiey, 89 
U. S. 22 Wall 828 [22: 8241, that, " If upon 
the hearing of the petition it ib sustained bv the 
proof, the state court can proceed no further." 
In other cases eirorcssions of a similar charac- 
ter are found, which seem to implv that the 
state courts were at liberty to consider the act- 
ual facts, as well as the law arising on the face 
of the record, after the presentation of the peti- 
tion for removal. At the last term it was found 
that this Question had become a practical one, 
about which there was a difference of opinion 
in the state courts, and to sotne extent in the 
circuit courts; and so, in deciding Stons v. 
South Carolina, we took occasion to say, "All 
issues of fact made upon the petition for re- 
moval must be tried in the circuit court; but 
the state court is at liberty to determine for it- 
self whether, on the face of the record, a re- 
moval has been effected." It is true, as was 
remarked by the Supreme Judicial Court of 
Massachusetts in Amy v. Manning^ 144 Mass. 
158, that this was not necessary to the decision 
in that case; but it was said on full considera- 
tion and with the view of announcing the 
opinion of the court on that subject Only 
two weeks after that case was decided Canon 
V. Hyatt came up for determination, in which 
»16] the precise question was directly presented, as 
the allegation of citizenship in ihe petition for 
removal was contradicted by a statement in 
the answer, and it became necessary to deter- 
mine what the fact really was. We there af- 
firmed what had been said in Stone v. South 
Carolina, and decided that it was error in the 
state court to proceed further with the suit 
after the petition for removal was filed, because 
the circuit court alone had Jurisdiction to try 
the question of fact which was involved. Thn 
rule was again recognized at this term in Car- 
eon V. Dunham, 121 U. 8. 421 [ante, 992], and 
is in entire harmony with all that had been 
previously decided, though not with aJl that 
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had been said in the opinions in soma of tbm 
cases. To our minds H li the true rule and 
calculated to produce less inconvenience than 
anyother. 

The theory on which it rests is that the rec- 
ord closes, so ftur as the question of removal ia 
concerned, when the petition for removal is 
filed and tiie necessary security fumished. It 
presents then to the state court a pure ques- 
tion of law, and that is, whether, admitting the 
facts stated in the petition for removal to be 
true, it appears on tne face of the record, which 
includes the petition and the pleadings and pro- 
ceedintrs down to that time, that the petitioner 
is entitled to a removal of the suit That 

?[uestion the state court has the right to decide 
or itself; and if it errs in keeping the case, and 
the highest court of the State afiorms its decis- 
ion, this court has Jurisdiction to correct the 
error, considering, for that purpose, only the 
part of the record which ends with the petitioo 
for removal. Stone v. South Carolina^ 117 U. 
S. 482 [eupra], and cases there cited. 

But even though the state court should re> 
fuse to stop proceedinffs, the petitioning partj 
may enter a copy of the record of that courts 
as it stood on the filing of his petition, in the 
circuit court, and have the suit docketed there. 
If the circuit court errs in taking iurisdictioD, 
the other side may bring the dedsion here for 
review, after final Judgment or decree, if the 
value of the matter in dispute is suflSdent in 
amount B. B Co. v. Koonte, 104 U. S. 5, 15 
[26: 648, 646]. In that case, thesame asin the 
writ of error to the state court, the question 
will be decided on the face of the part of the 
record of the state court which ends with the 
petition for removal; for the circuit court can 
no more take a case until its jurisdiction ia 
shown by the record than the state court can 
bo required to let it go untU the record shows 
that its Jurisdiction has been lost The ques- 
tions in the two courts will be identical, and 
will depend on the same record; namdy, that 
hi the state court ending with the petitkm for 
removal. The record remaining m the state 
court will be the original; that in the dxcuit 
court an exact copy. 

But inasmuch as the petitioningpar^haa the 
right to enter the suit in the ctrcSft court, not- 
withstanding the state court declines to atop 
proceedings, it is easy to see that if both oourta 
can try the iraues of fact which may be made 
on the petition for removal, the records from 
the two courts brought here for review wiS 
not necessarily always be the same. The testi- 
mony produced before one court may be en- 
thely different from that in the other, and the 
decisions of both courts may be rijght upon the 
facto as presented to them reapectively. Such 
a state of things should be avoided if poasible, 
and this can only be done by makUig (me court 
the exclusive Judge of the facts. Upon that ques- 
tion there ought not to be a divided Jurladiction. 
It must rest with one court alone, and that, in 
our opinion, is more properly the dicuit court 
The case can be docketed in that court on the 
first day of the next term, and the issue tried 
at once. If decided against the removal, the 
question is now, by the Act of March 8, 1887, 
chap. 878, 24 Stat at L. 652, put at rest, and 
the jurisdiction of the state court established 
in the appropriate way. Under the Act of 
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188S. St. Loci8,L3lT.A8.R.Co. v.Ticxxits. Subbrt r. U. S. 

Jbicli 8, 187B, chap. 187, 18 Btot at L. 470, ~ 
■ocb U) order could hare been brought here 
tar review in appeal or writ of error; and to 
expedlU eucA beariDgs our Rule 82 was adopted. 
tJpoa thii record aa it now atauda the atata 
ooort waa wrong Id proceediiifc with the tnlt. 
Bailor Hut mMmtMfitdffitttJti^ lit Suprtmt 
Oovrt it mtr*td and li» eaum remanded for 
^irthtr proetedtnffi in eo^ormitji iHth thit 



True oopr. Teat; _ 

Jamn H. UdKaaiuy, Oeik, Sop. Ooort, C 8. 



[360] 8T. LOUIS, IRON MOTTNTArNASOTJTH- 
BRN RAILWAY OOHPAHT, Ffff. m 



XUAS R. VICRERS. 

(Bae B. a BeiMrtar^ ed. saMSU 

I^wHea^dtarg* to jwy—3tai» OotuUttMiM. 

A Stats OoatUtatlon oannot, an; moce tbao a 
ftataalatute, prohibit tiie ludgee of tbeoourta ol 
the United Slau« from cbargiiiK~]iirlea wlthTegard 
to roatlen of faot. 

[No. 382.1 

Artpui and tubnutted May », 18S7. Deeidtd 

Mag *7, 1887. 



A^yMd. 
The writ 



aactloQ28. providea: "Judges abail not charge 
tarlea with regard to matters of fact, but aball 
dedve the law; and In lurjr tr[ala shall reduce 
tbetr charge or Instructioai to wrlttog od the 
request of either party." 

In thla caae the mattera of fact io Issue were 
the alleged negUtnnoe of the defendant and 
contributory negligence of the plalntlfl; and 
the queatioa whetlier thia couatitutional profis- 
ion should be followed by the federal courta 



Mr. OhitfJvsUeeWmit^detivtnA the c^lO' 
Ion of the court: 

TliU judgment i»nfflrmtdoa tbeauthoriWof 
TUktImrtj A M. R. K. Oo. t. Putnam, 118 U. 
B. 54B [ante. 2571; A'tMftf v. Bunwet, Bl 0, 8. 
426, 441 [23,886, 8901; IndianapolU ele. R S. 
Co. y. Jfarat, 03 C. 8. 291. BW [28:888,800]. 
A StBt« CoDstitutloD cauDot, any more than a 
Hate siatule, prohibit the Judges of the courta 
of the United States from chafing Juriea with 
regard to matters of facL 

Tme oopr- TeK: 

Jamea H. lIcK«aner> Ott, Bag. Ooort, U> B. 
ISSD. 8. 
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in the matter of lerying and collecting tazee. 
It luM been where tti^ were noneeeenuale, and 
not where they were commanded imder penal- 
ly ol ciimin^puniisAunent. 

J5bK^ T. Ibirbanki, 108 U. 8. 648 (87: 820); 
LabetU Oa. Oornn. t. U. & 119 U. 8. 217 (^: 
«08). 

In directing the plaintiff in error hythia writ 
of mandamtu to do an unlawful act, expreaelj 
forbidden, the dzcuit court exceeded ita Juria- 
^iiction. 

KnM Cb. Oomr$, ▼• Aipinvfott.mpra; Super- 
tiion V. IT. A 85 U. 8. 18 Wall. 71 081:77^; 
BariU^ y. L£9ee Cornn. i» XJ. 8. 258 (28: 89$; 
27. A y. OorAv Cb. 96 U. B. 769 (24: 5^ Jfrn- 
anft<iy. U. 8. 97 U. 8. 298 (24: 920); U. 8. y. 
Ma(»n Oo. 90 U. 8. 682 (25: 881); Meriwether y. 
Oarrett, 102 U. 8. 472 (26: 197); Bb parte Bow- 
4and, 104 U. 8. 604 (26: 861). 

The writ of the circuit court, directing the 

Eldntiff in error to collect the tazee illmlly 
ivied under the atatate, was in effect a levy 
And collection by tibe circuit court, and was, 
therefore, beyonaits power. 

Bee$T. WaterUnon, 86 U. 8. 19 Wall. 107 (22; 
72); Heine y. Leeee Ckmrt. Id. 656 (22: 223); 
MeritpetherY, Oarrett. eupra; People y, Ohieago 
A A, R, R, Oo,^ m. W\ WiUiame y. Chuntif 
Camn. 85 Me. 845. 

A writ of mandarmie cannot compel a leyy 
in any other time or manner than that provided 
bylaw. 

dupenoieore v. E^ien, 51 Miss. 807; People y. 
Weefi[(yrd. 58 Barb. 555. 

Wnen this court has held the legislative ao> 
tion of a State, enacted subsequenUy to the is- 
sue of the bonds, to be void, it bias been in 
cases where the new law sulistantlolly prevent- 
ed the satisfaction of the judgment. 

Board of Liguidation v. MeCkmb, 92 U. B. 
581 (23: 623); Oaee Co. v. Johneton, 95 U. 8. 860 
(24: 4im; Murray v. Charleeton, 96 U. 8. 482 
(24: 760); Memphie v. U, 8, eupra; U, 8, y. 
Mayor etc, ofN, 0. 108 U. S. 858 (26: 895); BaJOe 
Co. Ct, V. U, a, 105 U. 8. 788(26: 1220); Lovie- 
iana v. Jumel. 107 U. 8. 711 (27:448); Louieiana 
V. Poliee Jui^/, 116 U. 8. 181 (29: 587). 

In tbe following tax cases, where the court 
held the subsequent legislation void, it was be- 
cause the satisfaction of the Judgment, in whole 
or in part, was absolutely preventCKL 

U. 8. Quineu, 71 U. 8. 4 Wall. 585 (18:408): 
OaUna v. U. 8. 72 U. 8. 5 Wall 705^8: 560); 
DuU V. City of Mueeatine, 75 U. 8. 8 Wall. 575 
(10: 400); DroughUm v. Peneaeola, 98 U. 8. 266 
(23: 896); Ml, Pleaeani v. Beckmth, 100 U. 8. 
514 (25: 609); Ez parte liotctand, eupra; Louie- 
iana V. Pilebury, 105 U. 8. 278 (26:1090); 
County Comre.Y, Waeon, 109 U. 8. 621(27: 1058); 
QuinevY, U. 8. 118 D. 8. 833 (28: 1001); Mo- 
tiU Y,Wateon. 116 U. 8. 280 (29. 620). 

But here a substantial equivalent for the orig- 
inal manner of levying tbe tuc has been fur- 
nished, by which the judgment may be fuUy 
satisfied, and hence Uie obligation of the con- 
tract is unimpaired. 

U. 8. V. Mayorete. qfN. 0, and BeUte Oo. Ot. 
y. U, 8. euma; ArUoni v. Oreenhow, 107 IJ. 8. 
769 (27:468); P&rt of Mobile Y. Wateon, 116U. 8. 
289(29:620): CT. ^9. v. JfoWfe, 12 Fed. Rep. 768; 
Curtie v. Whitney, 80 U. 8. 18 Wall, fe (20: 
518). 

llie new method of levying the tax preecribed 
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In the Revised Btatutes of 1879 was rimple and 
eflScadous. and the circuit court's mitoimm^ 
damue to the coun^ court was a perfect means 
of setting the machinery in motion. 

8tate y. Bainey, 74 Mo. 229. 

This court has recognized the right of the 
State of Missouri to amend the Act ot 1868, un- 
der which these bonds were issued, in matters 
within its discretion. 

Cape Girardeau Oo, OL y. U, 8. 118 17. 8. 68 
(ante, 78). 

It is within the discretion of the Legislature 
of a State to change the form of lev^^ng and 
coAecting taxes; awl of this the bondholders 
cannot complidn. 

U. 8, y. Quiney, evpra. 

The States has the right to deterolne the 
manner of assessing and levying taxes; and 
the decision of its coorts on these questions 
is bindhigon ttie federal courts. 

Withernoon v. Duncan, 71 U. 8. 4 Wa& 
210 aSimS; Bailey y. Magwire, 89 U. 8. 22 
Wall. 215 (22:850). 

In this case the validity of the judgment on 
these bonds, and the obligation of the mandamue 
to the county court, are not denied. But the 
Collector, an officer of the State, has, at tbe suit 
of the State, been enjoined ftomvlolatlng a posi- 
tive law of the State, and the Injunction has been 
sustained bv its supreme court In the case be- 
low, and other cases, the injunction^ which this 
court hassaid could not be set up as a defense 
against a writ of mandamue mm a federal 
court, issued at the suit of the defaulting debtor. 

Bigye v. Johneon Oo.lZXJ. 8. 6 WalL 166(18: 
768); Mayor cfDatenpoH v. U, 8. 76 U. a 9 
Wall 409 a9: 704); Supendeore y. Durant, Id. 
415 (19: 782); Bau>ley y. Fairbanke, 106 U. a 
546 0^:821). 

Meeere. #• B. Henderson and Jamee Mi 
Leu)ie, for defendant In error: 

The relator, as a matter of rl^t, Is entitled 
to a writ of fnandatnue subjecnng both real 
and personal property to the payment of bis 
judgment, llie amendatoiy Act was not re- 
peated until March 24, 1885. The judgment 
was obtained during its existence as a law. 

Oape OirarOeem Oo. Ot. v. HiU, 118 U. S. 68 
(ante, 78); U, 8y. Johneon Oo. 5 DOL 208. 

The state courts cannot interfere by in junc- 
tion to defeat the writ of the federal coorts or 
to restrain state officers from the performance 
of ministerial duties enjoined on them in pufw 
suance of and In obedience to such writs. 

Bigge v. Johneon Oo, 78 U. 8. 6 Wall. 166a8: 
768); 8tate v. Bainey, 74 Mo. 229; M'Kim v. 
Voorhiee, 11 IT. 8. 7 Cranch, 979 (8:842); 8U- 
eum V. Mayberry, 15 U. 8. 2 Wheat 9 (4: 171); 
Beere v. Houghton, 84 U. 8. 9 Pet. 869 (9: 157); 
Ableman v. Booth, 62 U. 8. 21 How. 516 (16: 
178); Peek v. Jenneee, 48 U. 8. 7 How. 612 (12: 
841); U. 8 Y. Petere, 9 IT. 8. 5 Cranch, 115 
(8: 58). 

The laws which subsist at the time and place 
of making a contract enter Into and form a part 
of it; and the rule embraces all Acts that affect 
the validity, ttie construction, the enforcement, 
or the discharge of the oontract 

Von Hciftnan v. Quinty, 71 17. 8. 4 Wall 
585 (18: 406): Plantere Bankr. 8harp, 47 U. a 
6 How. 801 (12: 447); Qreen v. BiddUjil U. a 
8 Wheat 1(6:547); U. &y. Johneon Ob. 5DIIL 
208. 
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Mr. Ju9Ue$MmMh»wm dellTered the opin- 
ion of the court: 

ThiB it a prooeedinff by mandamus in the 
Circuit Court of the united States for the East- 
ern District of MissourL The alternative writ 
recitos that Id 1888 a peremptory writ of mar^ 
<iamu# was issued hv the court, commanding 
tiie County Court of Cape Gintfdeau Count^ 
and the Judges thereof to make a levy on afi 
the real estate and personal p rop e rty in Cape 
Girardeau Towoship subject to taxation, in- 
cludinj^ statements of merchants and manufact- 
urers doing business in said township, and that 
thereupon the county court, in obedience to (he 
command of said wnt, on the 28d day of May, 
1888, during a regular term of said couni^ 
court, made an order on their records, whereby 
it was (»dered that, for the purpose of paying 
the jui^ments of Elisha Foote, the Ninth Na^ 
tional Bank of New York, John T. Hill, 
Valentine Winter, and George W. Harshman, 
amoimting to $14,288.20, and interest and costs, 
a tax of 2 per cent be leyied on all the real 
estate and personal property in Cape Girardeau 
Township subject to taxation, including state- 
ments of merchants and manufacturers doing 
business in said township, and the clerk of the 
county court was ordered to extend said tax in 
a separate column on the tax book of said 
county for Uie year 1888. That, in obedience 
to said order, the special tax ordered to be 
leyied as aforesaid was, by the clerk of said 
court, entered upon and extended in a separate 
colunm of the regular tax book of Cape Girar- 
deau County for the year 1888; and, upon the 
completion of said tax book, the same was 
deliyered in the time and in the manner required 
by law for the year 1883 to James M. Seibert, 
Ciollector, who was then and there the Collect- 
or of taxes, duly elected and qualified as such, 
and acting therein for the year 1888; and the 
said Collector was then and there ordered by 
the county court to proceed and collect the 
said special tax in the same manner as other 
taxes, state and county, were authorized to be 
collected for the said jeax 1888 in said county; 
and that after the receipt of the said tax book, 
the said Collector, claiming to be prevented 
from proceeding in the collection of said tax by 
an injunction issued by the judse of the 10th 
Judicial Circuit of the State of Miflsouri, upon a 
petition therefor, filed in the name of the State 
of Missouri upon the relation of the prosecut- 
ing attorney of that county, announced his 
determination to abstain from all efforts to de- 
mand, sue for, or collect any part of said spe- 
cial tax, and refused to proceed farther tberem. 

The return of the respondent, Seibert, to the 
altematiye writ admits the facts therein stated, 
1 2861 ^'^^ ^^ ^^^ at length the petition for ii^unction 
' -* referred to therein, filed on the 20th of Decern- 
bet, 1888. The petition, filed in the name of 
tbeState of Missouri by the prosecuting attorney 
of the county, prays for an injunction against 
the collection of ^e tax, on the ground tnat it 
was not a state tax, nor u tax necessaiy to pay 
the funded or bonded indebtedness of the State, 
nor a tax for current county expenses or schools, 
or either, and '*that said county court, before 
making the leyy and order as aforesaid, did 
not mi^e or cause to be made an application to 
tlie circuit court of said county, nor to the 
Judge thereof, in yacation, for an order to haye 
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assessed, leyied and collected aald 9 per cent 
tax; nor was any such order in fact made by 
such court or the }udge thereof, in yacation. 
That, on the contrary, said county court, in 
yiolation of the statutes in such cases made and 

Eroyidcd and in usurpation of their power, 
aye assessed and leyied, and are now trying to 
haye collected, said 2 per cent tax at its assessed 
yaluation of all the taxable property of said 
township, without said permission or order of 
said court, in yiolation of their duties and with- 
out authority of law." 

And further, that the leyy of the 8 per cent 
tax was made for the purpose of paying off a 
portion of a bonded debt contracted in behalf 
of Cape Girardeau Township by yirtue of the 
Act of the iG^eneral Assembly of the State of 
Missouri, approved March 28, 1868, in aid of 
railroads, and is ia yiolation of that Act because 
levied on the personal property within said 
township as weU as on the real estate therein. 

The return further sets out that the injunc- 
tion as prayed for was granted, and the respond- 
ent says that, in obemence to the said writ of 
injunction, he has ceased to collect or to en- 
deavor to collect said special tax, the said in- 
junction being still in force. 

The respondent in his return further states 
"that he is ready and willing to do?and perform 
every duty devolved upon him as Collector as 
aforesaid, so far as he legally may, but sub- 
mits whether he ought to he required to collect 
the said special tax so as aforesaid levied by the 
said County Court of Cape Girardeau County, [287] 
because, as he id inf ormea by counsel, the same 
was not levied in the modeand manner required 
by the laws of the State of Missouri, as set forth 
in sections 679S and 6799 of the Revised Stat- 
utes, concerning the assessment and collection 
of the revenue, and it is made a criminal of- 
fense, punishable by fine of not less than $500 
and forfeiture of office, for any officer in the 
State of Missouri to collect or attempt to collect 
any tax or taxes other than those specified and 
enumerated in section 6798 of the Revised Stat- 
utes of Missoiuri, without being ordered so to do 
by the Circuit Court of the County, or the 
judge thereof in vacation, in the manner pro- 
vide and directed in section 6799 of said Re- 
vised Statutes. And respondent submits that 
the said special tax is not a tax specified and 
enumerated in section 679S of the Revised 
Statutes of Missouri, and that no order was 
made by the Circuit Court of Cape Girardeau 
County directing the said county court to have 
assessed, levied and collected such special tax 
as required by section 6799 of the Revised Stat- 
utes of Missouri, and that he is informed by 
counsel that the said levy of such special tax so 
as aforesaid made by said county court is illegal 
and void, and that respondent cannot collect or 
attempt to collect the same without violating 
the cnminal laws of the State of Missouri." 

To this return the relator demurred gener- 
ally. The demurrer was sustained and a per- 
emptory writ ordered to issue, and thereupon 
the respondent sued out the present writ of 
error. 

It is conceded that the relator's judgment, 
which he is now seeking to collect, was round- 
ed upon municipal obhgations of Ctme Girar 
deau County, issued under the authority of an 
Act to facilitate the construction of railroads In 
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the State of Missouii, which took effect March 
23, 1868. Mo. Laws of 1868, p. 92. The second 
section of that Act is as follows: 

"Sec. 2. In order to meet the payments on 
account of the suhscription to the stock, accord- 
ing to Its terms, or to pay the interest and prin- 
cipal on any hond wnich may he issued on 
account of such subscription, the county court 
shall, from time to tim^, levy and cause to he 
collected, in the same manner as county taxes, 
a [specid tax, which shall be levied on all 'the 
real estate lying within the township making 
the subscription in accordance with the valua- 
tion then last made by the coimty assessor for 
county purposes. " 

It will be observed that the tax authorized br 
this section of the Statute of 1868, under which 
[2911 the bonds were issued, is to be levied on the 
real estate within the towDship only, and not 
upon the personal property, including state- 
ments of merchants and manufacturers doing 
business in the township. But this levy upon 
personal property and merchants' licenses, in 
addition to real estate, is authorized by an 
amendment passed March 10, 1371. 1 Wag. 
Stat 1872, p. 818, ^ 52. As thus amended, the 
section reads as follows: 

"In order to meet the paymentb on account 
of the subscription to the stock according to its 
terms, or to pay the interest and principal on 
any bond which may be issued on account of 
such subscription, the county court shall, from 
time to time, levy and cause to be collected, in 
the same manner as county taxes, a special tax, 
which shall be levied on all the real estate and 
personal property, including all statements of 
merchants doine business within said « * « 
township, ♦ * ♦ lying and being within 
the township making the subscription, in ac- 
cordance with the valuation then last made by 
the county assessor for county purposes," etc. 

That the relator was cntitlea to a tax levied 
in pursuance of this amended section, his judg- 
ment having been obtained while it wasrin 
force, was adjudged in his favor by the circuit 
court when he obtained his peremptory man- 
damuB against the judges of the county court, 
requiring them to levy the tax, the collection 
of which he is now seeking to enforce hf the 
present proceeding. The question was also di- 
rectly adjudged in his favor by this court in 
the case of Uape Oirardeau County CU v. RiU^ 
118 U. 8. 68 ran<0, 78]. In that case it was said: 
"The township having legally incurred an ob- 
ligation to pay the bonds in question, it was 
competent for the Legislature at any time to 
make provision for its being met by taxation 
upon any kind of property within the township 
that was subject to taxation for public pur- 
poses. 

Having obtained his judgment while that Act 
remained in force, and having obtained 1^ the 
judgment of the circuit court an actual levy of 
a tax according to its provisions, his right there- 
to became thereby vested so as not to be af- 
fected by a subsequent repeal of the statute. 
But on March 6, 1879, the General Assembly 
of the State of Missouri passed an Act, found 
in sections 6T08. 6799, and 6800 of the Revised 
r 0001 Statutes of Missouri of 1879, which read as fol- 
l*^*J lows: 

"Sec. 6798. Taaet, how aismted, levied and 
eoileeted.^^The following named taxes shall 
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hereafter be assessed, levied, and collected in 
the several counties in this State, and only in 
the manner and not to exceed the ntes pro> 
scribed by the Constitution and laws oi thb 
State, viz. : the State tax and the tax neceasarr 
to pay the funded or bonded debt of the State, 
the tax for current oountj ezpenditores, and 
for schools. 

"Sec. 6799. Procedure, Um4tation$ and eon^ 
ditiona.—lXo other tax for any pnrpoae shall he 
assessed, levied, or collected, except under the 
followin|f limitations and conditi(ms, viz.: the 
prosecuting attorney or county attorney of any 
county — upon the request of the county ooait 
of such county, which request shall be of rec- 
ord with Uie proceedings of said court, and such 
court being first satisfied that there exists a ne> 
oessity for the assessment, levy, and collection 
of other taxes than those enumerated and spe- 
cified in the preceding section— ehall present a 
petition to the circuit court of his county, or to 
the judge thereof in vacation, setting forth the 
facts and specifying the reasons whv such other 
tax or taxes should be assessed, levied, and col- 
lected; and such circuit court, or judge th&e- 
of, upon being satisfied of the neoenity for such 
other tax or taxes, and that the assessment, leyy, 
and collection thereof will not be in conflict 
with the Constitution and laws of this State, 
shall make an order directed to the county court 
of such county, conunanding such court to 
have assessed, levied, and collected soch other 
tax or taxes, and shall enforce such order by 
mandamuM or otherwise. 

"Sec. 6800. AMessment, Uny and eoUeetum 
not to be made except <u provided, — Any county 
court judge, or other county officer in tnis State, 
who shalfassess, levy, or collect, or who shall 
attempt to assess, levy, or collect, or cause to 
be assessed, levied, or collected, any tax or taxes 
other than those specified and enumerated in 
section six thousand seven hundred and ninety- 
eight, without being first ordered so to do by the 
circuit court of the county or the judge Uiere> 
of, in the express manner provided and directed 
in section six thousand seven hundred and nine- 
ty-nine, shall be guilty of a mJademeanor, and, [293] 
upon conviction thereof, shall be punished by 
fine not less than five hundred douars. and, m 
addition to such punishment, his omce shall 
become vacant; and the method herdn provided 
for the assessment, levy, and collection of any 
tax or taxes not enumerated and specified in 
section six thousand seven hundred and nine^- 
eight, shall be the only method known to the 
law whereby such tax or taxes may be assessed 
or collected, or ordered to be assMed, levied, 
or collected." 

By these provisions, it appears that the state 
tax and the tax necesasiy to pay the funded or 
bonded debt of the State, the tax for the cur- 
rent county expenditures, and for schools, are 
to be asseraed, levied, and coUected In the sev- 
eral counties of the State as a matter of posi- 
tive duty by the county courts of the seyeral 
counties, according to their previous practice, 
vHthout the intervention of any other author- 
ity. AH other taxes, which mclude the tax 
sought to he collected in this proceeding, can 
be assessed, levied and collected only under 
the limitations and conditions therein pre- 
scribed: that is to say, the county court bein^ 
first saosfied tLat there exists a necessity for 
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the assessment, levy and collection of such 
other tax, shall request the prosecuting attor- 
ney for the county to present a petition to the 
circuit court of the county, or to the judge 
thereof In racation, setting forth the facts, and 
specifying the reasons why such othdr tax or 
taxes should he assessed, levied and collected. 
In pursuance of that request the prosecuting 
attorney is required to present such a petition, 
and the circuit court, or Jud^e thereof, to whom 
fluch petition is presented, shaD make an order 
directed to the county court of such county, 
commanding such court to have assessed, levied, 
and collectcSi such tax, " upon being satisfied 
of the necessity for such other tax or taxes, and 
that the assessment, levy, and collection there- 
of will not be in conflict with the Constitution 
and laws of this State." Section 6800 provides 
that any county court judge, or other county 
ofl9cer, who shall assess, levy or collect, or at- 
tempt so to do, or cause to be assessed, levied 
or collected, any tax, without being first or- 
dered so to do by the circuit court ox the coun- 
[294] ty, in the express manner provided and directed 
In the preceding section, shall be guilty of a 
misdemeanor, to be punished, on conviction, by 
a fine of not less than $500 and a forfeiture of 
his office; and it is therein declared that "The 
method herein provided for the assessment, levy, 
and collection of any tax or taxes not enumer- 
ated and specified in section 6708, shall be the 
only method known to the law whereby such 
tax or taxes may be assessed or collected, or or- 
dered to be assessed, levied or collected." 

It is because of these provisions of the law 
that the respondent herein, as he sets out in his 
return, has been restrained by an injunction 
from the Circuit Cnurt of Cape Girardeau 
County from further proceeding in the collec- 
tion of the tax heretofore levied oy the coimty 
court by virtue of a writ of mandamut from 
the Circuit Court of the United States. 

The question presented for our determination 
is whether.bv virtue of tliis statute of the State, 
be is justified in his disobedience to the judg- 
ment and mandate of the Circuit Court of tiie 
United States. It is well settled by the decisions 
of this court that "The remedy subsisting in a 
State, when and where the contract is made and 
is to be performed, is a part of its obligation, 
and any subsequent law of the State which so 
affects that remedy as substantially to impair 
and lessen the value of the contract is forbidden 
by the Constitution, and is therefore void." 
jidwmbY. JEAMwy, 96 U. S. 595, 607 [24:798, 
798]. 

It had been previously said upon a review of 
the decisions of the court, in Van Hoffman v. 
Quiney, 71 U. S. 4 Wall. 585, 553 [18: 408, 
409]: "It la competent for the States to change 
the form of the remedy, or to modify it other- 
wise as they may see fit, provided no substan- 
tial right secured by the contract is Uiereby im- 
paired. No attempt has been made to fix defi- 
nitely the line between alterations of the rem- 
edy which are to be deemed lesitimate and ibose 
which, under the form of moduying the remedy. 
Impair substantial rights. Every case must be 
determined upon its own circumstances. When- 
ever the result last mentioned is produced tiie 
Act is within the prohibition of the Constita- 
tion, and to that extent void." 

In Bnm9on v. Kimie, 42 U. S. 1 How. 811 
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[11:148], Chief Justice Taney said: "It is dlflf- 
cult, perhaps, to draw a line that would be a]v 
plicable in aU cases between legitimate altera- r«oKi 
tions of the remedy and provisions which. In l*w«J 
the form of remedy. Impair the ri^rht But it is 
manifest that the obligation of the contract, and 
the rights of a party under it, may. in effect, 
be destroyed by denying a remedy alto^ther; 
or may be seriously impaired by burdening the 
proceedings with new conditions and restric- 
tions, so as to make the remedy hardly worth 
pursuing." 

In Lnuistana v. JV<?w Orleans, 102 U. S. 208, 
206 [26:132, 138], Mr. Justice Field, in the 
opinion of the court, said: "The obligation of 
a contract, in the constitutional sense, is the 
means provided by law by which it can be en- 
forced—by which the parties can be obliged to 
perform it. Whatever legislation lessens the 
efficacy of these means impairs the obligation. 
If it tend to postpone or retard the enforcement 
of the contract, the obligation of the latter is to 
that extent weakened." 

In various forms, but with the same mean- 
ing, this rule has been often repeated in subse- 
quent decisions by this court It is therefore 
not denied in argument in the present case that 
section 2 of the Act of March 23. 1868, under 
which the municipal obligations of the relator 
which had passed into judgment were issued, 
constitutes a part of the conti'act to the benefit 
of which he is entitled. That section, it will 
be remembered, provides that to pay the inter- 
est and principal on any bond which may be 
issued under the authonty thereof, "the county 
court shall from time to time levy and cause to 
be collected, in the same manner as county 
taxes, a special tax." etc. 

The precise question, therefore, for present 
adjudication is whether the provisions for levy- 
ing and collecting such a tax, contained in the 
sections of the Revised Statutes above quoted, 
are, in view of the doctrine of this coun on 
that subject, a legal equivalent for the provi- 
sion contained in the Act of March 28, 1868. 
The affirmative of that proposition is contend- 
ed for by the plaintiff in error. The argument 
in support of that position is that the machin- 
ery provided for the collection of such a tax in 
section 6799 is purely formal; that it does not 
touch the substance of the right to have the 
tax levied and collected, nor does it embarrass 
and impede it by any unreasonable hindrance 
or delay. It is said that, according to its terms, [2061 
imder a judgment upon such municipal bonds 
and coupons in a Circuit Court of the United 
States, it would be the duty of the county court 
to enter of record that it was satisfied of the ex- 
istence of the necessity for the levy and collec- 
tion of such a tax, and thereupon to request 
the prosecuting attorney to file his petition to 
the circuit court of the county to obtain the 

§ roper order therefor; that it would then be the 
uty of the prosecuting attorney to file such a 
pedtion, ana that the circuit court, or a judge 
thereof, on the production of the judgment re- 
quired to be paid, would be satisfied of the ne- 
cessity for such tax, and that the assessment, 
levy and collection thereof would not bo ir 
conflict with tiie Constitution and laws of the 
State, even although he might be of the opin- 
ion tibat Hie bonds themselves were not valid 
according to Uie laws of the State; and that, 
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accordingly, the order would be made and di* 
rected to tne county court, commanding that 
court to have assessed, levied, and collected the 
tax, the necessity for the collection of which 
they had already declared upon their own rec- 
ords. 

The point of the argument pressed upon us 
leems to he that the judgment of tlie Circuit 
Court of the United States upon the bonds and 
coupons would necessarily be conclusive, in 
the opinion of the county court and of the pros- 
ecuting attorney and of the circuit court of the 
county, upon all matters of law and of fact 
which otherwise, by this section of the statute, 
would be committed to the exercise of their 
Judicial discretion; and that, consequently, 
evcrythiu^ to be done by them under the pro- 
visions of that section would thereby become 
merely ministerial, so that, in case of their re- 
fusal to act, they would be subject, at the suit 
of the Judgment creditor, to a proceeding by 
mandamus to compel them to proceed in the 
assessment, levy, and collection of the tax to 
which he was entitled. 

But the contract which the relator is entitled 
to insist upon under the Act of March 28, 1868, 
is that he shall have a special tax for the pay- 
ment of the principal and interest due him, to 
be levied from time to time "in the same man- 
ner as county taxes." It may be admitted that 
the Legislature, from time to time, notwith- 
12971 standing this provision, miffht by subsequent 
> ' legislation change the mode ana the means 
for the assessment, levy and collection of 
county taxes, as ih its Judgment the public in- 
terests BhouJd requiK. Any such changes, 
made in view of public interests, not substan- 
tially to the prejuoloe of public auditors, might 
be considered, m respect to them, as the legal 
eouivalent for the partionlar mode in force in 
1 868, and a fair and reasonable substitute there- 
for. Ordinarily, it would be true that such 
altered provisions would not be injurious to 
any private lights, for the creditor would at 
all times have the guaranty of as prompt and 
speedy a cdlection of a tax m satisfaction of his 
claim as is secured by law for the collection of 
the revenues of the county most important 
for the support of its government 

It may, therefore, 1^ considered as a most 
material and important part of the contract 
contained in the second section of the Act of 
March 28, 1868, not perhaps, that the creditor 
shall always have a right to have taxes for his 
benefit collected in the same manner in which 
county taxes were collectible at that date, but 
that he shall at least always have the ri^ht to a 
special tax to be levied ana collected in the same 
manner as county taxes at the same time may 
be levied and collected. In other words, the 
essential part and value of the contract is that 
he shall always have a special tax to be col- 
lected in a manner as prompt and eflScacious as 
that which shall, at tne time when he applies 
for it, be provided by law for the collection of 
the general revenue of the county. His con- 
tract is not only that he shall have as good a 
remedy as that provided by the terms of the 
contract when made, but that his remedy shall 
be by means of a tax, in reference to which 
the levy and collection shall be as efficacious as 
the State provides for the benefit of its counties, 
without any discrimination against him. 
1166 



It is in this vital point that the obligation of 
the contract with the relator has been unpaired 
by the section of the law under which the re- 
spondent seeks to Justify his disobedience of 
the mandate of the circuit court. Those sec- 
tions provide one mode for the collection of 
county faxes by the direct action of the county 
court; they provide another mode for the col- roftoi 
lection of the special tax for the payment of I*''® J 
obligations such as those held by the relator 
and merged in his Judgmeht They expressly 
declare that he shall not be entitled to a tax 
collected in the same manner as county taxes, 
but add limitations and conditions, which, what- 
ever may have been the legislative motive, com- 
Eared with the original remedy provided by the 
iw for the satisfaction of his contract, cannot 
fail seriously to embarrass, hinder and delay 
him in the collection of his debt, and which 
make an express and injurious discrimination 
against him. 

We are referred bv cotmsel for the plaintiff 
in error to the case of Hawley v. Fairbank$, 108 
U. 8. 648 [27: 820], as an authority in support 
of his contention. In that case, however, a 
peremptory mandamut was awaited to com- 
pel the levy and collection of a tax for thepay- 
ment of a Judgment of the Circuit Court of the 
United States, notwithstanding an injunction 
to the contraiy issued out of the state court. 
And it was there held that the Judgment of the 
Circuit Court of the United States against the 
municipality was a sufficient warrant and au- 
thority to the county clerk to make the assess- 
ment of a tax for its payment, notwithstandine 
the omission of the preliminary certificates oi 
the town clerk and tne allowance by the board 
of auditors of the town, which in other cases 
the law made necessary to the orderiy levy and 
collection of the tax. 

We have also been furnished with the opin* 
ion of the Supreme Court of the State of Mis- 
souri, in the case of State v. Judges of Countp 
Court, Cape Girardeau County, 8 West Rep. 
626, delivered March 21, 1887, affirming the 
judgment of the Circuit Court of Cape Girar- 
deau County, perpetuating the injunction set 
up in the return of the respondent in this case 
as an answer to the alternative mandamus. 
The Judee delivering the opinion of the court 
says: "It has been ruled by this court that 
taxes of tbe nature now in question can only bo 
levied and collected in the manner provided in 
said section (section 6799), and that unless the 
methods prescribed are pursued, the failure to 

Sursue them, when, as here, they are the con- 
itions essential to the exercise of the power, 
will render the tax invalid. State v. Hannibal 
db St, Jo. B.B. CQ.e7 Mo. 286 [7 West. Rep. [2W] 
286]. Here, those methods, those conditions 
precedent, were not followed; and hence the 
county court, having no inherent power to levy 
a tax, and deriving its only authority from the 
State, must of necessity pursue tbe course in 
this regard marked out oy the sovereign au- 
thority—by its laws." The court further pro- 
ceeds to say that the matter is not affected by 
the mandate of the federal court, in reference 
to which the opinion proceeds as follows: '*If. 
as already seen, the coimty court was powerless 
to act except when acting In conformity to ex- 
press statutory conditions, it was still the duty of 
the Judges to comply with those conditions while 
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yielding obcdtrace to tbe nuudite aforenld; 
tor, outside of Uiom itatutory nuidltloni, tbe; 
were ntterlv powerlew to ect Indeed, under 



loDi ol KCtion 67BV before levying the tax. _ 
does not atsnd to rensca that uelr act could be 
valid, and at the same time punishable as a 
crime. State v. OarrwtU, 67 f/to. 44S. If tbo 
statutory proviMona being discussed wen of 
such a nature as to cat off those who obtained 
the judgments from enforcing the obligadons 
held by them, then the authorlliee dted on their 
twhalf might apply. I understand that it is 
within tbe power of tlie Stale to change the 
remedy, so long as it does not ementlally affect 
the right embodied In tbe contract; uid that 
•ach cnange, thus made, does not infract the 
mie that forbids tbe contract to be impaired." 

Tbe opinion assumes that the remedy for the 
coUectiou of tbe lax provided by the sections of 
the Bevised Statute* of Hlssoim referred to Is 
legally equlTalent to that contained In section 3 
oftbe Act of March 28, 1866, tbe differences 
between them not appearing to have been con- 
sidered. It also assumes, ror that reason, that 
those provlgiooBof the Revised Btatuieaaretbe 
only laws in force for the collection of such a 
tax — those in forcein 1871, wlien tbe Judgment 
of the circuit court was rendered, having been 
repealed. 

For the reasoDB which we bave pointed oot, 
we are unable to concur In tbe Judgment of tbe 
Supreme Court of Hlssnurl, and are con- 
strained to hold tbat the sections of the Re- 



[o him aw, therefore, 
null and void by force of the Constitution of 
tbe United Statea; and that tbe laws of Mis- 
souri, for the collection of tlie tax neceaaaiy to 
pay his ludgiueDt, in force at the time when ft 
was tendered, continue to be and are still in 
force for that inirpose. ThCT are the laws of 
the State which are applioiile to his case. 
When he seek* and obtsiiu the writ of manda- 
MM bom the Clronit Court of the United States, 
for tbe purpose of levying a tax for the pav- 
ment of the Judgment which tt has rendered la 
bis favor, be asks and obtains onlv the enforce- 
ment of tbe laws of Missonrl uimW which his 
rights became vested, and which are preserved 
for Us benefit by the Constitution of the United 
Btatea. The qnestlim, therefore, is not wbetber 
a lax shall be levied In Missouri without the 
anthoriq' of its law, but which of asveral of its 
laws are in force snd govern the case. Our 
conclarioo Is that the statutory provisions re- 
Hed upon by the respondent in his return to the 
alternative writ of mandamus do not apply, and 
do not therefore, afford the Justification which 
heple^ 
T^ judgment ^ As Otreuit Cburt it oawnl- 

traeoopr. nsti 

Jamas H, MnKsnney, CDsrk Bnp. Onoit, O. & 
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(See B.C.He|>orter^ed.51MSU 
Chart martial — UmiUdjvHtdKHon of—tent&net 
—approval by Pretiden t — hit action jitdieiai — 
form <)f approTol — tufflcitnev tf—ttntmet 
ditmittinff B«J\jamin P. RaiOde — no action bf 
t^re»ident» Orant or Haya shown — ^eel of— 
longmity pay and rtgtUar pay. 



and that It Is not a mere depanmenlal order wblo 
might 01 mifht not have atbaoled hisparsoiulat 

8. In the case c 
court otolalma.n 
and dJatmotl; appi 
tanoe ol the oouM 



_ Aoourt narthd o.„ 

tbe United Btates Is aoaaittfspedalandUinltea 

KFMlotion. Its authori^ is statutory and must 
■triollr puiBued. Tbe taots necessary to show 
lis iorlsdlolion and that tta ■entsnoea are oonf orm- 
■bletolaw must be stated positively, and sot lent* 
be axnuDantatlTdv Infened. 

CKoa. 350, 360.] 

Argued and tvimilM April St, 18S7. Decided 

May t7. 1S87. 

APPBAM from the Court of Olalnu. Pnlly 
reported >low, 19 Ct. 01. SML Beverttd. 
The history and facts of the case appear in 
the opinion of the court. 

Memt. K. F. Morrla, George W. MeOnry 
and Bonn Piatt, for Benjamin P. Runkle. 

Ur. Souard,Aeeiit. Atty-Oen., forthe Dnltcd 
BtalM, sQbmitted the case on the record. 

JTr.CMQ'JusMHWftlts delivered the opin- 
ion of the court: 

This record shows that on (be 14th of Sep- 
tember, 1882, Benjamin P. Runkle filed in <he 
office of the Second Auditor of the Treasury 
Department a claim, based on tbe deciBion of [***) 
this court In United Stale* v. Ti/ter. 105 U. 6. 
S44 [S6:&8S], for longerlw pay as an officer in 
the Army of the United States, "retired from 
active service," and tbat on tbe 37th of June, 
1888, the Secretanr of tbe Treaaury referred it 
to the court of clums, nndersectionSof the Acl 
of March 8, 1888, chap, 116, 22 Stat, at L. 48S, 
for an opinion upon too fallowing questions: 

"1. Was the court martial that tried Ben- 
jamin P. Runkle duly and regularly arganized, 
and bad It turlsdictlon of the person of said 
Bunklt^ ana of the charges upon which he was 
triedf 
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"2. Were the proceedlDgs and findings of 
said court martial regular and the sentence duly 
approved in part by the President of the United 
Stales, as rcouired bv Jaw? 

"8. Was Benjamui P. Runkle legally cash- 
iered and dismissed from the Army of the 
United States, in pursuance of said court mar- 
tial and subsequent proceedings? 

" 4. Wan the President of Uie United States 
authorized and empowered by executive order to 
restore said Runkle to the Army, as it is claimed 
he was restored by the order of August 4, 
1877? 

" 5. Is Benjamin P. Runkle now a retired 
army officer, with the rank of major, and, as 
such officer, entitled to longevity pay under 
what is known as the Tyler decision?" 

Runkle thereupon filed his petition in the 
court of claims, in accordance with the rules of 
practice in that court applicable to such cases, 
and the United States put in a counterclaim 
for " $28,585.62, n^oneys paid to the said claim- 
ant by the PayniasteivGeneral and his subordi- 
nates, without authority of law, being the pay 
and allowances of a major in the Army upon 
the retired list, from the 4th day of August, 
1877, to January 1, 1884, during which period 
the said claimant was not a major in the 
Army, nor in any way authorized to draw pay 
and allowances as aforesaid." 

The facts as found by the court of claims are 
as follows: 

I. 

April 23, 1861, the claimant was mustered in 
AS a Captain of the 18th Ohio Volunteer Infantry, 
and served as such till November 8, 1861, when 
he wasiuustered in as major. August 18, 18^, 
he was honorablv mustered out 

August 19, 1862, he was mustered in as 
Colonel of the 45th Ohio Volunteer Infantry, 
and honorably mustered out July 21, 1864. 

August 29, 1864, he accepted appointment as 
Lieutenant-Colonel of Veteran Ri^rve Corps, 
and was honorably mustered out October 6, 
1866. 

October 6, 1866, he accepted appointment as 
Major of 45th U. S. Infantry, oecame unas- 
aigned, March 15. 1869, and was placed on the 
retired list as Major U. S. Army, December 16, 
1870. 

XL 

At the time he was so placed on the retired 

[54611 ^ ^® ^^ ^^ ^^^ ^ ^ disbursing officer of 
^ the Bureau of Refugees, Freedmen, and Aban- 
doned Lands for the State of Kentucky, and 
bad been on that duty from April 11, 1867; and 
continued Oi. U. without any new assignment 
Co it, until bt was arrested for trial before a 
court martial, as hereinafter shown. 

in. 

June 25, 1872, the following Special Order, 
No. 146, was issued bv the War Department: 

** 1. By direction of the President, a general 
court martial tr hereby appointed to meet at 
LouisvlUe, Kentucky, on the 5th day of July. 
1872, or as soon thereafter as practicable, for 
the trial of 2d Lieutenant John L. Graham, 
18th Infantry, and such ether prisoners as may 
be brought before it." 

Before the court martial convened and or- 
ganized under, this order, the said Runkle was 
arraigned and tried on the following charges: 
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Charge I. "Violation of the Act of Congress 
approved March 2, 1868, chapter 67, section 1." 

Charge U. "Conduct unbecoming an offlc-cr 
and a gentleman." 

The specifications presented under these chn r- 
ges were all based on acts alleged to have been 
done by the claimant while on duty as a disburs- 
ing oflfcerof the Bureau of Refugees, Freedmen, 
and Abandoned Lands. There were thirteen 
specifications under the first charge, and four- 
teen under the second. All the specification? 
averred acts done by him iL the year 1 871 , except 
the first and 5th under charge I, and the first, 
5th and 14th under charge n, all of which 
averred acts done in 1870, &f ore he was placed 
on the retired list. Of the first and 5th speci- 
fications under charge I. and of the 14th under 
charge 11, he was founa guilty. He was also 
found guilty of ten other specifications under 
chargel, and of five other specifications under 
charge U, all of which averred acts done bv 
him m 1871. He was also found guilty of both 
charges, and was sentenced by the court to be 
cashiered; to pay the United States a fine of 
$7,500; and to be confined in such penitentiary 
as the President of the United States might 
direct, for the period of four vears; and in the 
event of the nonpayment of the fine at the ex- 

giration of four years, that he should be kept 
i confinement in the penitentiary until the fine 
be paid; the total term of imprisonment, how- 
ever, not to exceed eight years. 

IV. 

The proceedings, findings and sentence of 15471 
said court martial were transmitted to the Sec- "^ * 
retary of War, who wrote upon the record the 
following order: 

"The proceeding in the foregoing case of 
Major Benjamin P. Runkle, retired. United 
States Army, are approved, with the excep- 
tion of the action of the court in rejecting as 
evidence a certain letter written by a witness 
for the prosecution, and offered to impeach 
his credibility; also in unduly restricting the 
cross examination of the same witness in rela- 
tion to the motives influencing his testimony. 

"Inasmuch, however, as in the review of the 
case it was determined that the whole testimon v 
of this witness could be excluded from consid- 
eration vrithout impairinjg the force of the tes- 
timony for the prosecution, upon which the 
findings rest, the erroneous action of the court 
in this respect does not affect the validity^ of 
the sentence. 

"The findhigs and sentence are approved. 

"In view of the unanimous recommendation 
by the members of the court that accused shall 
receive executive demencT on account of his 
gallant services during the war, and of his 
Former good character, and in consideration of 
evidence, by affidavits presented to the War 
Department since his tnal, showing that ac- 
cused is now, and was at the time when his 
offense was committed, suffering under great 
infirmity in conse(^uence of wounds received 
in battle, and credible representations having 
been made that he would be utterly unable to 
pay the fine imposed, the President is pleased 
to remit all of Uie sentence, except so much 
thereof as directs cashiering, which will be 
duly executed. 

"Wm. W. Belknap, Secretary qf War.'* 

123 U. 8. 



1881 



RuHKiJB y. UsiTBO Staibi. 



648-561 



Tlie said Secretaiy also toued, January 18, 
1878, a QeDeral Order of the War Department 
No. 7, Series of 1878, aDDoanciDg the sentence 
of the court martial, and that "Major Ben- 
jamin P. Rankle. U. S. Army (retired), ceases 

,mM^% ^ 1^ AQ offloerof the Army m>m the date of 

I**® J tbis order." 

From the date of this order tiU after August 
4, 1877, the claimant's name was not borne 
upon the Army Register. 

V. 

August 4, 1877, R. B. Hayes, President of 
Che United States, made the following order: 
"EzBcuTiTB Mansion, 

WatHiifigUm, Auguit 4, J877» 
^In the Matter of the Application of Major 

Benjamin P. Runkle. U. S. Army (retired). 

'*The record of official action heretofore 
taken in the premises shows the following 
facts, to wit: 

"First. That on the 14th of October, 1879, 
Major Runkle was found guilty by court mar- 
tial upon the following duirges, to wit: 

"Charge 1. 'Viohition of the Act of Con- 
gress approved March 8, 1868, chapter 67, see- 
fion 1.' 

"Charge 8. 'Conduct unbecoming an officer 
and a gentleman.' 

* 'Second. That on the 16th of Januuy, 1878, 
W. W. Belknap, then Secretary of War, ap- 
proved the proceedings of said court, and 
uicreupon caused Cteneral Order No. 7, Series 
of 1878. to issue from the War Department, 
by which It was announced that Major fienjamin 
F. Runkle was cashiered from the military serv- 
ice of the Uuited States. 

"Third. That subsequent to the date of said 
General Order No. 7, to wit, on the 16th day 
of January, 1878. Major Runkle presented to 
the President a petition, settinff forUi that the 
proceedings of said court had not been ap- 
proved by the President of the United States, 
as required by law; that said conviction was 
unjust; that the record of said proceedings was 
not in form or substance sufficient hi Uw to 
warrant the issuing of said order, and asking 
the revocation and annulment of the same. 

"Fourth. That in pursuance of this petition, 
the record of the official action theretofore had 
in the premises was, by direction of the Presi- 
dent, Ulysses 8. Grant, referred to the Judge- 
Advocate-Gteneral of the United States Army 
for review and report. 
[540] "Fifth. That thereupon the Judee-Advocate- 
General reviewed the case and made his report 
thereon, in which it is reported and determined, 
among other things, that in the proceedings 
had upon the trial of the case by said court, 
it is nowhere affirmativdy established that he 
(Major Rimkle) actuaUy appropriated any mon- 
ey to his own use.' 

"It also appears in said report that the con- 
viction of said Runkle, upon charee one as 
aforesaid, is sustained upon the opmiou that 
iufflcient proof of the crime of embezzlement 
on the part of the accused was disclosed by the 
evidence before the court And with respect 
to charge two, no reference to the same is made 
in said report, except to deny the sufficiency 
of the evidence in the case, for a conviction 
upon the fourteenth specification thereof; and 
ft is to be observed that the thirteen remaining 
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specifications under this charge are identical 
with the thirteen specifications under charge 
one. 

"The Judge-Advocate-Geoeral further finds 
and determmes in said report as follows, to 
wit: 'For alleged faUures to pay, or to pay in 
full,' on thepwt of the subagents. 1 am of the 
opinion that the accused cannot fusUy be held 
liable.' 

"Sixth. That no subsequent proceedings have 
been had vdth reference to said report, and 
that the said petition of said Runkle now 
awaits further and final action thereon. 

"Whereupon, having caused the said record, 
together with said report, to be Uid before me, 
and havine carefuUv considered the same, I 
am of opinion that the said conviction is not 
sustained bv the evidence in the case, and the 
same, together with U&e sentence of the court 
thereon, are hereby disapproved; and it is di- 
rected that said Order No. 7, so Atf as it rektes 
to said Runkle, be revoked^ 

"R. B. HATBa" 

At the time of the issue 1^ President Hayes 
of this order, the number of officers on the re- 
tired list of the Army was 800, and continued 
so untQ November 10, 1877. During that 
period the claimant was carried on the Army 
records as additional to the number of retired 
officers allowed by law, until a vacancy oc- 
curred on said last named date; since whidi 
date he has been borne on the retired list, and 
up to January 1, 1884, has drawn pay to the rssoi 
amount of $28,586.62. Of this sum $0,195.27 
was paid to him August 16, 1877, for the period 
from January 16, 1878. the date of the order 
signed by Secretary Belknap, to the 4th of 
August, 1877, the date of the order of Presi- 
dent Hayes. 

VL 

August 7, 1877, the claimant addressed a let- 
ter to the Paymaster-Gteneral of the Army, as- 
serting his legal right to pay as a retired major 
for the period of time between the dates of 
those two orders. This letter the Paymaster- 
General referred to the Secretary of War, with 
the following indorsement: 

"Respectnuly forwarded to the Hon. Secre- 
tary of War. 

"It has been enjoined that questions of pay- 
ment in such cases shall be submitted to the 
Secretary of War. See letter of July 7, 1863, 
from CoL J. A. Hardee, Asst. Ad Jt -General, 
to the Paymaster-General, stating the orders of 
the War Department, that 'an officer restored 
to the service either by the revocation of the or- 
der of dismissal or discharge, or by simple res- 
toration, is not entitled to pay for the period 
that he was out of service, unless the same is 
expressly ordered by the War Department' 

"The language of the Judge-Advocate-Gen- 
eral on this point is to the same effect. (See 
Judge-Advocate's Digest of 1868, p. 266.) 
'Where an order of the War Depsxtment for 
the dismissal, discharge, or muster out of an 
officer is subsequently revoked, and he rein- 
stated in his former rank and position, it is 
competent for the President, in his discretion, 
to allow him pay for the interval during which 
he was ill^Ily separated from the service un- 
der the original order.' 

"The course of military administration has, 
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however, deyeloped no preciae raleontliis sub- 
ject, each cue oi a claim for pay hy such an 
officer bayiBff been, in practice, determined by 
tl\e special carcumstanoes surrounding it 

•*Bbnj. Alvord, 
"Faprn'r-Oeneral U, 8, Armp. 
'T. M. e. Office, Avff. 9, 1877.*' 

r6611 T*^ Secretary of War returned the letter to 
the Paymaster-General, through the Adjutant- 
General, and when it reachedTthe Paymaster- 
Genml it had on it the following indorsements: 

"Respectfully returned (through the Adju- 
tant-General) to the PaymasterGteneral. 

••By theorderof thePresident,of Aug. 4,1877, 
the approval of the proceedings and sentence in 
the case of Major B. P. Runkle, of date Janu- 
ary 16, 1878, was revoked, the said proceedings 
and sentence were disapproved, and the order 
of dismissal was set adae. 

"This order of the President must be ao- 
o^ted by this department as revoking said or- 
der of dismissal nom its inception and as an- 
nulling all its consequences. As Major Rimkle 
was at the time of his trial and sentence, an of- 
icer of the retired list, the fact that he has not 
been on duty in the inteita can make no dif- 
ference, siim a retired officer is not subject to 

'^H% will, therefore, be paid, whenever funds 
are available for that purpose. This indorse- 
nent has been submitted to and is approved by 
tfw President 

••GsoBes W. McCrart, 

•• Beeretary qf Wair. 
•• War Dbpt. Aug. 18, '77. 
'* Noted and respectfullv forwarded. 

" B. D. TOWNSBND, 

-Ato. 14, -77. Acyt-Gen'l" 

Upon receiving back the said letter with said 
indorsements, the Paymaster • General made 
thereon this indorsement: 

•• Respectfully referred to Major Alexander 
Sharp, P. M., U. S. A., Present Mai. Runkle 
was last paid to include Jan. 16, 1878. 

•• Chas. T. Larned, 
" Acting Pavm*r'Qen*l U. 8, Army. 
"0. T. L., p. M. Q. O., Aug. 15, 1877.'^ 

[66S] It was in obedience to the order of the Presi- 
dent, dgnifled by the above indorsement of the 
Becreta^ of War, that the claimant was paid 
the Aforesaid sum of $0,195.27. 

Upon the foregoing facts the conclusions of 
bw were as follows: 

1. That the claimant i not entitled to recover 
longevity pay. 

2. That the defendants are not entitled, un- 
der their counterclaim, to recover the pay re- 
ceived by the claimant s a retired malor, which 
accrued after the 4th of August, 1877, amount- 
iuff to$14,890.85. 

1. That the defendants are entitled, under 
their counterclaim, to recover of the claimant 
$0,195.27, being the amonntpaid him for the 
time between January 18, 187B, and August 4, 
1877. lOCt. CI. 806. 

From a judgment entered in accordance with 
these conclusions both parties appealed. 

We will first consider the second of the ques- 
tions referred to the court of claims; namely. 
[ 554] *' Were the proceedings and findings of said 
eourt martial regular and the sentence du^ ap- 
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proved by the President of the United States, 

as required by law?" [555] 

The 66th Article of War, 2 Stat at L. 867, 
chap. 20, in force at the time of these proceed- 
ings, was as follows: 

"* Any eenend officer commanding an army, 
or colonel commanding a separate £pardnent, 
may appointgeneral courts martial, whenever 
necessary, l&t no sentence of a court martial 
shall be carried into execution until after the 
whole proceedinffs shall have been laid before 
the officer ordermg the same, or the officer 
oommandinff Uie troops for the time being; 
neither shafi any sentence of a general court 
martial, in the time of peace, extending to the 
loss of Uf e, or the dismission of a commusioned 
officer, or which shall, either in time of peace 
or war. respect a general officer, be carried into 
execution, until after the whole proceedings 
shall have been transmitted to the Secretary of 
War, to be laid before the President of the 
United States, for his confirmation or disap- 
proval, and orders in the case. All other sen- 
tences may be confirmed and executed by tibe 
officer ordering the court to assemble, or the 
commanding CTlcer, for the time being, as the 
case may be." 

Thus It appears that the sentence of a general 
court martial, in time of peace, to the effect 
that a commissioned officer be cashiered— <li»- 
missed from service — is inoperative unto ap- 
proved by the President. Eiefore then it is in- 
terlocutory and inchoate only. MiU$ v. Martin, 
19 Johns. 7, 80; Simmons, Court Martial, 6tb 
ed. chap. XvII, p. 204. 

A court martial organized under the laws of 
the United States is a court of special and lim- 
ited Jurisdiction . It is called into existence for 
a specidpurpose and to perform a particular 
duty. When the object of its creation has been 
accomplished it is dissolved. 8 Greenl. £y. (5561 
S 470; Brooki v. Adams, 11 Pick. 442; MilU v. 
Martin, supra; IhifMd v. 8mith, 8 Serg. & R 
500, 599. Such also is the effect of the decision 
of this court in Wise v. Wit/iers, 7 U. 8. 8 
Cranch, 881 [2: 4571; which, according to the in- 
terpretation riven it by Chief Justice Marshall 
in Ex parte Watkins, 28 U. S. 8 Pet. 198, 207 
[7: 894, 899], ranked a court martial as " one 
of those inferior courts of limited Jurisdiction 
whose ludgments may be questioned collater- 
ally. " To gi ve effect to its sentences it must ap- 
pear affirmatively and unequivocally that the 
court was legally constituted; that it had Juris- 
diction; that all the statutoiy regulations gov- 
erning its proceedings had been complied with» 
and £at its sentence was conformable to law. 
Dynes v. Hoover, 61 U. S. 20 How. 65, 80 [15: 
888, 844]; MiUs v. Martin, 10 Johns. 88. There 
are no presumptions in its favor so far as tiiese 
matters are concerned. As to fliera, the rule 
annoimced hyChirf Justice Marshall in Broton 
y. Keens, 88 U. S. 8 Pet 115 [8: 886], in re- 
spect to averments of Jurisdiction In the court* 
of the United States applies. His language is: 
" The decisions of this court require that aver- 
ment of Jurisdiction shall be pcraitive^that the 
declaration shaU state expressly the facts on 
which Jurisdiction depends. It is not sufficient 
that Jiirisdiction may be inferred, arguments- 
tively, from its averments. " All this S equally 
true of the proceedings of courts martial. Tbw 
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authority is statutory, and tbe statute under 
"Which they proceed must be followed throuffh- 
out The facts necessary to show their lurisdic- 
tion and that their sentences were conformable 
to law must be stated positively; and it is not 
enough that they may be infened argumenta- 
tively. 

As the sentence now under consideration 
involved the dismissal of Rimkle from the 
Army, it could not become operative untU ap- 
proved by :the President, after the whole pro- 
ceedings of the court martial had been laid be- 
fore bun. The important question is. there- 
fore, whether thatai^royal hssbeen positively 
shown. 

Tbe court of claims has found as a fact in the 
case that the " proceedings, findings, and sen- 
tence of said court martial were transmitted to 
,ee.7i the Secretary of War," but it has not found 
i^^^I that they were laid before the President, or 
acted on by him, otherwise than may be inferred 
argumentatively from the orders of the Secre- 
ts^ of War, and the subsequent action of 
President Grant and President Haves. 

There can be no doubt that the President, in 
tbe'exercise of his executive power under the 
Constitution, may act through tbe head of the 
appropriate executive department The heads 
of departments are his authorized assistants in 
the performance of his executive duties, and 
their official acts, promulgated in the regular 
course of business, are presumptively his acts. 
That has been many times decided by this court. 
Wilcox V. JaekBon, 88 U. 8. 18 Pet. 498, 518 
£10: 264, 271]: U. 8. v. Eliason, 41 U. S. 16 
Pet 291, 802710: 968, 9721; Conflscatim Cam, 
87 U. S. 20 WaU. 92, 109 [22: fiSo, 8281; U, 8, 
V. Farden, 99 U. S . 10. 19 [25: 267, 2^1; WoUey 
▼. Chapman, 101 U. 8. 755, 769 [25: 915, 920]. 
, Here, however, the action required of the 
President is Judicial in its character, not ad- 
ministrative. As Oonmiander in Chief of the 
Army he has been made bv law the person 
whose duty it is to review the proceedings of 
courts martial in cases of this kind. This im- 
plies that he is himself to consider the proceed- 
ings laid before him and decide personally 
whether they ought to be carried into effect. 
Such a power he cannot delegate. His per- 
sonal Judgment is required, as much so as it 
would have been in passing on the case, if he 
had been one of the members of the court mar- 
tial itself. He may oall others to his assistance 
in making his examinations and in informing 
himself as to what ought to be done; but his 
ludgment, when pronounced, must be his own 
ludgment and not that of another. And this 
because he is the person, and the only person, 
fo whom has been committed the important Ju- 
dicial power of finally determining upon an 
examination of the whole proceedings of a court 
martial, whether an officer holding a commis- 
sion in the Army of the United States shall be 
dismissed from service as a punishment for an 
offense with which he has been charged, and 
for which he has been tried. In this connec- 
tion the following remarks of Attorney-General 
Bates, in an opmion furnished President Lin- 
coln, under date of March 12, 1864 (11 Ops. 
AttTt-Gen. 21), are appropriate: 
{M8] 'Hlndoubtedly thePresident, in passing upon 
tbe sentence of a court martial, and gi>aQg to 
it the approve withoot whidi it cannot be ex- 
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ecttted, acts judicially. The whole proceeding 
from its inception is Judicial The trial, find- 
ing, and sentence, are the solemn acts of a court 
organized and conducted under the authority 
of and according to the prescribed forms of 
law. It sits to pass upon the most sacred aues> 
tions of human rights that are ever placed on 
trial in a court of justice; rights which, in the 
y^Tj nature of things, can neither be exposed 
to danger nor subjected to the uncontrolled will 
of any man, but which must be adjudged o^ 
cording to law. And the act of the officer who 
reviews the proceedings of the court, whether 
he be the commander of the fleet or the Presi- 
dent, and without' whose approval tbe sentence 
cannot be executed, is as much a part of this 
judgment, according to law, as is tbe trial or 
the sentence. When the Ftesident, then, per- 
forms this duty of approving the sentence of a 
court martial dismissing an officer, his act has 
all the solemnity and significance of the judg- 
ment of a court of law.'^ 

We go, then, to the record to see whether it 
shows positively and distinctly that the sentence 
dismissing Runkle from the service was ap- 
proved by President Grant It does appear 
afiirmatively that it was disapproved by Presi- 
dent Hayes; and if not approved by President 
Grant, Runkle was never legally out of the ser- 
vice. It is true that, if it bad been approved, 
the subsequent disapproval would have been a 
nullitv, and could not have the effect of restor- 
ing him to his place; but if not approved, he 
was never out, and the disapproval kept him 
in, the same as if tbe court martial had never 
been convened for his trial. In BUike v. United 
8taie$, 108 U. 8. 227 [26:462], followed in United 
Staiei V. Tyler, 105 ^J. S. 244 [26: 985], it was 
decided that the President had puwer to super- 
sede or remove an officer of the Army by the 
appointment, by and with the consent of the 
Senate, of his successor; but here there was 
nothing of that kind. Kunkle was never re- 
moved, otherwise than by the sentence of the 
court martial, and the order of the War De- 
partment purporting to give it effect. 

Coming then to the order on which reliance 
is had to show the approval of President Grant, 
we find it capable of division into two separate 
parts; one relating to the approval of the pro- 
ceedings and sentence, and the other to the ex- 
ecutive clemency which was invoked and exer- 
cised. It is signed by the Secretary of War 
alone, and the personal action of the President 
in the matter is nowhere mentioned, except in 
the remission of a part of the sentence. There 
is nothing which can have the effect of an af- 
firmative statement that *' the whole proceed* 
ings" had been laid before him for action, or 
that he personally approved the sentence. The 
facts found by the court of claims show that 
the proceedings, findings, and sentence of the 
court martial *' were transmitted to the Secre- 
tary of War, and that he wrote the order there- 
on," but there they stopv What he wrote is in 
the usual form of deps^tmental orders, and, so 
far as it relates to the approval of the sentence, 
indicates on its face departmental action only. 

What follows in the order does not, to say 
the least, clearly show the contrary. It relates 
to the executive clemency which was exercised, 
and then, for the first and only time, it appears, 
hi express terms, that thePresident acted per 
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•onallT In the matter. It Is there said: "The 
Prarident Is pleased to remit all of the sentence, 
except so much thereof as directs cashiering." 
If all the rest of the order was Uie result of Uie 
personal action of the President, why was it 
r^erred to here and not elsewhere? Might it 
not fairly be argued from this that the rest was 
deemed departmental business, and that part 
alone personal which required the exercise of 
the personal power of the President, under the 
Ck>nstitution, of granting pardons. And be- 
ddes, according to the order as it stands, this 
action of the Iresident was had, not on "the 
whole proceedings," but "in view of the unani- 
mous recommendation of the members of the 
court," "the former ffood character" of the ac- 
cused, and " in consideration of evidence, l^ 
affidavits, presented to the War Department 
dnce the trial," and "credible representations " 
If "the whole proceedings" had actuaUy been 
laid before bim, as required bf the arnde of 
War, it was easy to say so. 

Then, again, at the end of theorder are these 
Ti^Ani ^"^rds, "which [the sentence] will be duly ex- 
i^^^i ccuted." That which immediatelv preceded 
related to the remission of a part of the sentence, 
and Uie Secretary was careful to say that this 
was done by the President in person. The 
omission of any such language, or implication 
even, in the words which were added, leaves 
the order open to the construction that Uie Sec- 
retary was acting all the time on the idea that 
the personal judgment of the President was re- 
quired onlv in rSerence to that part of the pro- 
ceeding which involved the exercise of the par- 
doninK power, and that the rest belongea to 
the Department. 

Still further, it appears, from the order of 
President Hayes, that " the record of official 
action" showed that "on the 16th of January, 
1873, W. W. Belknap, then Secretary of War. 
approved the proceedings of said court," ana 
thereupon issued the order from the War Depart- 
ment announcing that Runkle was cashiered, 
and that after this order was i^ued, but on the 
same day, Runkle presented to President Grant 
a petition setting forth, among other things, 
" that the proceedings of said court had not 
been approved by the President of the United 
States as required by law." This petition was 
not only received by President Grant, but it wbb 
by him referred to the Judge-Advocate-General 
for "review and report." Upon this reference 
the Judge-Advocate-General acted and reported 
on the whole case. President Grant dia noth- 
ing further In the premises, and the matter re- 
mained open when President Hayes came into 
office. He then took it up as unfinished business, 
and, acting as though the proceedings had never 
been approved, entmd an order of disapproval. 

Uniikr these drcumstances, we cannot say it 
positively and distincUy appears that the pro- 
clings of the court martial have ever in fact 
been approved or confirmed in whole or in part 
by the President of the United States, as the 
Articles of War required, before the sentence 
•could be carried into execution. Consequent- 
ly, Major Runkle was never le^ly cashiered 
or dismissed from the Army, and he is entitled 
to his longevity pay, as well as that which he 
has already received for his regular pay, both 
before the order of Secretary Bislknap was re- 
voked and afterwards. 
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Such being our view of the case, it is unnec- 
essarv to consider any of the other questiona [Ml] 
which were referred to the court of dahns. 
Neither do we decide what the precise form of 
an order of the President approvine the pro- 
ceedings and sentenoeof acourtmarual should 
be; nor that his own signature must be affixed 
thereto. But we are clearly of opinion that it 
wHlnotbe sufficient unless it Is authenticated 
in a way to show otherwise Uum argumentative* 
It that it is the result of the judgment of the 
president himself, and that it is not a mere de- 
partmental order which mieht or might not 
have attracted his personal attention. Tha 
fact that the order was his own should not be 
left to inference only. 

Thejw^ment cf ih$ (hurt €f Okdms i$ r^ 
9&r9ed and tk$ eaumremanded, fcrfwrthat pro- 
eeedingi in eor^ormUy with thi$ opinion. 
Tnieooinr. Test: 

James fl. MoKenney, Clerk, Sup. Oouit. U* H 
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8ale » e xp ress warranty^-ereatton oj 
tion of quality or condition — action of tori for 
breach of an eoBprem toarranty in munictpcU 
bonds — deceit— pieadinff^-scienter — erroneous 
instruction, 

L Where the seller makes an afflrmatioD of the 
quality or conditlOQ of the thicur sold* other than ae 
matter of opinion or belief, at the time of sale, for 
the purpose of aasurioff the buyer of the truth of 
the f sots affllrmed, and Inducing bim to make the 
purchase, suoh affirmation, if so received and relied 
on by the purchaser, is an expren warranty. 

S. In an action to recover damages for the sale 
of municipal bonds to the plaintHf , alleared to have 
been forgeries, it is held : tliat the ongiDal oom- 
pUtnt niade a case in tort for the breach of an ex- 
press warranty in the snle of the municipal bonds; 
mat said cause of action in tort was not obliterat- 
ed, or removed from thecase, because it was Joined 
with a cause of action for deceit; that no particular 
phraseology or form of words is necessary to create 
a warrant of the character claimed: that it was 
error to instruct the Jury that the plaintiff ooold 
not recover unless he established the udenier upon 
tiie part of the defendant; and that the plaintiff 
was entitled to go to the jury upon the issue of ex- 
press warrant as to the genuineness of the bonds 
and coupons In question. 

pfo. 268.] 
Submitted April it, 1887. Decided May f7, 

1887. 

rr ERROR to the Circuit Court of the United 
States for the District of Colorado. Reported 
below, 4 McCrary, 59. Beversed. 

The history and facts of the case appear in 
the opinion of the court 

Messrs, Geor^ E. Adams and J. M. 
Holmes* for plaintiff in error: 

The rule is well settled that when a party 
sells, for a valuable consideration, forjjed pa- 
per, the injured party has two remedies: one 
ex contractu, the other an action on the case 
for deceit. 

It is equally well settled that in an action on 
the case for deceit no scienter need be alleged, 
nor if alleged need it be proved. 

Scftuehardt v. Attens, 68 U. S. 1 Wall. »59 
17:642); Chitty, PI. 187; WiUiamson ▼. AUison, 

East. 446; Adatnson ▼• Jarvis, 4 Blue. 66: 
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aiarnle^ ▼. Dulles, 8 Watts & 8. 858; F^oMs 
Bank ▼. Kvrtt, 99 Pft. 844: Oonverde t. Blum- 
rich, 14 Mich. 108. Bee also Loekridge ▼. Fas- 
ter, 4 Scam. 570; Parham ▼. Randolph, 4 How. 
(Miss.) 485; iZoMOsft ▼. FSiUon, 8 Ck>w. 129; 
if»n«r v. Ikdbury, 6 Wis. 295; Lewie r. lie- 
Lemore, 10 Yerg. 206; U^Ferram ▼. Tayfer, 7 
U. 8. 8 Cranch, 270(2:486); Glasacoek v. Jtftm^r, 
11 Mo. 655; FtWi^ ▼. Jtf^^^, 108 Mass. 508; 
Colline v. Denieon, 12 Met 549; ^u?<r v. Boae, 
9 Ala. 772; JPCormtek ▼. JfoWn, 6 Blackf/ 
509; Munroe y. Pritefiett, 16 Ala. 785. 

A vendor bv the mere act of setling bonds, 
poles, etc., without anything more, warrants 
the title thereto, and the genuineness of the 
signatures. 

Terry v. BieeeU, 86 Ck)nn. 40; &iawr ▼. Ehle, 
16 Johns. 201; OinuU Bankr. Bank ef Albany, 
1 Hill, 287; Aldrich y. Jaekeon, 5 R. L 218; 
Webb v. Oddl, 49 N. T. 588; UUhfiM y. 
HuteJiinecm, 117 Mass. 195. 

It is also undisputed law Uiat an action on 
the case in tort, for deceit, will lie for a breach 
of the implied warranty. 

Sc/tuc/iardt y. Aliens, supra; WUUatnson y. 
Allison^ 2 East, 446; Adamson y. Jarvis, 4 Bing. 
78; S, a 12 Moore, 241; Cooiey, Torts, 500. 

Our position is that a yendor, by the mere 
act of sale, affirms, as well as warrants, tiie 
genuineness of the signatures; that it is imma- 
terial whether the action is brought upon a 
false warranty or upon the false representation. 
The same fact will sustain an action upon 
either. That an implied warranty without an 
implied representation is an impossibility. 
That by the mere fact of offering for sale bonds 
in his possession, the vendor not only warrants 
the genuineness of the signatures but distinctly 
affirms their genuineness; that the implied war- 
ranty is a deduction from the antecedent rep- 
resentation. That the vendor, having repre- 
sented the signatures to be genuine, is hela to 
have thereby warranted them to be genuine. 
That an implied representation is as binding 
upon the vendor as an express representation, 
and that by tbe mere act of offering bonds or 
■otes for sale the vendor affirms the genuine- 
ness of the signatures as fully as he would af- 
firm by an express verbal representation. 

Lobddl V. Baker, 8 Met. m;Pmm v. WaUer, 
8 Barn. & A. 114; Medina v. Staughkm, 1 Balk. 
210; RyaU v. BowUs, 1 Ves. 848; EiehholU v. 
Bannister, 17 C. B. N. B. 708; Motley v. Atten- 
borough, 8 Exch. WS\Jonu v. Byde, 5 Taunt 
488; tSiXUfr v. SmOh, Ryan ^ M. 49; Qumey v. 
Wofnersley,2S Eng. L. AEq.2M; ThraU y. Newell, 
19 Vt 2(fi; Oreshamw. FlMtan, 2 Car. A P. 540. 

Mr, G. G. BymeSf for defendant in error. 

K^. JtuHee H»rl>a delivered the opinion 
of the court: 

This writ of error briugs up for review a 
judgment of the Circuit (%urt of the United 
States for the District of Colorado, in an action 
brought by the plaintiff in error to recover dam- 
( 576] ages for the delivery to him of certain sheets of 
written and printed paper, purporting to be the 
valid and genuine bonos, with mterest coupons 
attached, of the County of Clark, in the state 
of Arkansas, issued under and in accordance 
with the provisions of an Act of the General 
Assembly of that Btate, approved April 29, 
1878, entitled '*An Act to Authorize Certain 
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Counties to Fund Their Outstanding Indebted- 
ness;" but which instruments, it is alleged, 
were '*false and spurious forgeries," imposing 
no legal obligation whatever upon said coun^. 
The plain Uff allec^es that, in consideration oi^a 
certain sum paid by him in cash to the defend- 
ant, the latter sold and agreed forthwith to de- 
liver to him valid and genuine bonds of said 
county, of the above description, but delivered 
the said spurious and forged bonds in execu- 
tion of the terms of such sale and agreement; 
that the defendant, at the time of such delivery, 
"falsely and fraudulently represented and war- 
ranted'' said forged bonds "to be genuine and 
valid bonds and interest coupons oi said coun- 
ty;" that the plaintiff, "relymg on such repre- 
sentation and warranty, received and accepted 
the same from defendsuit, supposing them to be 
such genuine and valid bonds iind interest 
coupons;" and that, "bv said tortious and 
wrongful act and fraudulent breaches of said 
agreement and warranty of genuineness, done 
and committed by defendant In the delivery by 
him as foresaid of such spurious, forged and 
altered instruments, the plaintiff has b^n sub- 
jected to great loss and damage," etc. 

The defendant denies that the bonds and 
coupons delivered by him were spurious or 
forged, and avers that they were, in law, gen- 
uine, valid obligations of tne County of Clark, 
and were delivered 1^ him in the belief that 
they were of that character. He also denies 
that "be ever, at any time, expressly or by im- 
plication, warrantea said bonds and coupons 
so sold and delivered by him to plaintiff to be 
genuine bonds and coupons of said County of 
Clark." He avers that the plaintiff purchased 
and received them "at his own risk as to the 
validity and genuineness thereof, and without 
any warranty on the part of defendant, ex- 
press or implied, against such defects or infirm- 
ities in said bonds and coupona" 

Theoriginal complaint and answer contain [^**] 
other idlegations; but it is not necessary, in 
the view we take of the case, to set them out 

The plaintiff amended his complaint, adding 
aU the idlegations which are essential, under 
any system of pleading, to support an action 
for deceit These allegations were traversed 
by the defendant, and. upon a trial before a 
lury, there was a verdict and judgment in his 
favor. 

The bill of exceptions states that the plaintiff, 
to sustain the issues on his part, introducea 
evidence tending to show that at the date men> 
tioned in the complaint defendant sold to him, 
for $8,000, ninety-one sheets of paper pur- 
porting to be Churk County, Arkansas, funaing 
bonds; that said sheets of paper were forgeries, 
and not genuine bonds, as they purported on 
their face to be; that defendant, at the time 
of sale, expressly affirmed their regularity and 
validity, although he knew, or haS reason to 
suspect, at the time, that they were not genu- 
ine and valid; that plaintiff believed and sup- 
posed that they were genuine and valid, and 
relied upon defendant^ representations to that 
effect; and that plaintiff had no notice or knowl- 
edge that defendant was acting in said sale as 
agent for another person. 

The defendant intioduoed evidence tending 
to show that said papers were genuine and 
valid Clark County, Arkansas, funding bonds; 
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thai \t the time of the sale he made no state- 
ment, representation or warranty as to their gen* 
uineness or Taliditr, bat on the contrary stated 
that he knew nothing of the circumstances un- 
der which they were issued; that he had neith- 
er notice nor knowledge of any want of valid- 
ity or of any defects in said bonds, nor notice 
01 anj facts which would have aroused suspi- 
cion m reference to them; that, in the sale of 
said bonds to plaintiff, he was acting as the 
agent of Charles W. Tankersley, from whom 
he had received the bonds shortly before their 
sale, but did not at the time disclose to plaintiff 
his agency." 

The court charnd the juiy that, upon the 
facts conceded before them, the bonds, by rea- 
son of certain unauthorized alterations oi the 
coupons, were not valid andgenuine obligations 
of the County of Clark. The jury were also 
[578] instructed that whoever sells such mstruments 
as those delivered to the plaintiff, "if nothing 
whatever be said in respect to their character, by 
the act of selling warrants them to be the gen- 
uine obligations of the county; that i8,^that Uiey 
are not forged or counterfeited, but are the true 
and proper obligations of the county, such as 
tliey purported to be on their face; and upon an 
action for breach of warranty, or an action 
upon the contract, the defendant would un- 
doubtedly, beyond all question, be liable for 
the amount which he received for the bonds; 
♦ * ♦ butthis action is not of that character, that 
is, it is not an action upon the contract alone. 
As I said to you in the outset, it is an action 
for a false representation, or for a misrepresen- 
tation, of fact, and there must be something 
more to maintain this action than the im- 
plied warranty which arises from the act of 
selling, and which is an inference of law com- 
ing from the act of selling." The court said 
further upon the subject of warranty: "It is 
not claimed that there were any direct represen- 
tations in respect to the genuineness- of those 
bonds made at the time of the sale thereof, ex- 
cept in this way: I think Mr. Shippen states 
that the defendant said he would warrant the 
title to the bonds. I will not undertake to re- 
peat what the witnesses said in respect to that 
matter; the only witnesses were the parties to 
the suit, I believe, as to what was stated at the 
time." Without giving more of the charge, it 
is sufficient to say that its scope is indicate by 
the circuit Jud^ in tho opinion delivered by 
him when denyme the plaintiff's motion for a 
new trial. He said: "Tne complainant charges 
that, to induce plaintiff to purchase certain 
bonds, the defendantrepresented that they were 

riuine and valid bonds; whereas, in truth and 
fact, they were wcnrthless forgeries. The 
court ehaived the jury that it was neceasary 
for plaintiff to show that the defendant, at the 
time of the sale of the bonds to the plaintiff, 
misrepresented the facts concerning their gen- 
uiness. In other words, the court was of the 
opinion, and so charged the juiy, that plaintiff 
could not recover In Uiis action by merely prov- 
ing a sale of the bonds to him by defendants 
[S70] and that the bonds were forgeries. It was held 
to be necessary to prove knowledge on the put 
of the defendant ox the forged character of the 
bonds, or an express misrepresentation concern- 



no tdenter need be alleged, nor if alleged need 
be proved. I am unable to concur in tha 
soundness of this proposition.** 

We are of opinion that it was error to instruct 
the jury that the plaintiff could not recover, in 
the present action, unless he established the 
scienter upon the part of the defendant. The 
original complaint— though, perhaps, not in 
the most concise language— made a case in tort 
for the breach of an express warranty in the 
sale of the bonds. The bill of exceptions states 
that the evidence, in behalf of Uie plaintiff, 
tended to show that, although the defendant 
knew or had reason to suspect, when the bonds 
were sold, that they were not genuine and valid, 
he "expressly affirmed tiieir regularity and 
validity." These words may not necessarily 
import an express warranty. But no particular 
phraseology or form of words is necessary to 
create a warranty of that character. As was 
held by the Court of Appeals of Maryland, in 
O^ood V. Lewis, 2 Harr. & G. 495, 618, "An 
affirmation of the quality or condition of the 
thing sold (not uttered as matter of opinion or 
l)elief), made by the seller at the time of sale, 
for the purpose of assuring the buyer of the 
truth of the facts affirmed, and inducing him to 
make the purchase, if so received and relied on 
by the purchaser, is an express warranty. And 
in case of oral contracts, on the existence of 
these necessary ingredients to such a warranty, 
it is the provmce of the jury to decide, upon 
considering all the circumstances attending 
the transaction." To the same effect are Heri- 
shaw v. BobiM, 9 Met. 88. 88: Oneida eU. Soe. v. 
LaiDrenee, 4 Cow. 440; (fook v. Moseley, 13 
Wend. 278; Cliapman-y, MurcJi, 19 Johns, 290; 
Ilawkina v. Berry , 5 Qilm. 36; McChregor v. 
Penn, 9 Yerg. 76, 77; Otio v. Alderetm, 10 
Smedes & M. 476. The plaintiff was clearly ..g^i 
entitled to go to the jury on the issue as to an i^^*J 
express warranty. But be was, in effect, denied 
that right by the instruction that he could 
not recover in this action, unless be proved a 
scienter. It is tnie his pleadings also contained 
every allegation essential to support an action 
for deceit, apart from the issue as to tsxpress 
warranty. But the cause of action in tort for 
the breach of the express warranty was not 
obliteraled, or removed from the case, because 
it was joined with a cause of action for deceit 
In SchuchanJt v. AUens, 68 U. 8. 1 WalL 869, 868, 
[17: 642, 645], which was an action on the case 
lor a false warranty on the sale of certain goods 
— the declaration also containing a count for 
deceit— the court said that it was now well set- 
tled, both in English and American jurispru- 
dence, that either case or assumpsit would lie 
for a false warranty, and that, "Whether the 
declaration be in assumpsit or tort, it need not 
aver a scie7Uer\ and if the averment be made, it 
need not be proved. " It was also said that, ' 'If 
the declaration be in tort, counts for deceit may 
be added to the special counts, and a recovery 
may be had for the false warranty or for thle 
deceit, according to the proof, i Either will 
sustain the action." See also Dushane v. Bene- 
dict, 120 U. 8. 636 [anU, 810]^ In 1 Chiles 
Pleadings, 187, the author says that case or as- 
sumpsit may be supported for a fake warranty 
on the sale of goods, and that, ^In an action 



ing the fact of their genuineness. The counsel inpon the case in tort for a breach of ^warrantf/ 
for plaintiff insists that in such a case as this I of goods, the seienUr need not be laid in Hi 
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dedantkm, nor, if chaived, could it be proved. " 
In Lauiter y. Ward, 11 Ired. 4U, Ruffln, O. 
J., citing 8iuaH ▼. WUkin$, 1 Dong. 18, and 
WiOiafMon y. AOimm, 2 East, 446, said: <*It 
was accordingly tliere beld that the declaration 
mieht be in tort, without alleging a 9cUntsr, 
ana if it be alleged in addition to tne wanan^, 
that it need not be proved. The doctrine of the 
ca^ is that, when there is a warranty, that is 
the gist of the action, and that it is only when 
there is no warranty that a teienter need be al- 
leged or proved. It is nearly a half centory 
since the decision, and during that period the 
point has been considered at rest, and many 
actions have been brought in tort, as well as eeo 
contractu, on false warranties." And so In 
B(m$eY, Fort, 4 Blackf. 298-4, it was said that 
'*The breach of an express warranty is of itself a 
valid ground of action, whether the suit be 
foundMl on tort or on contract; " and that, ** In 
the action on tort, the forms of the dedaratioD 
are, that the defendant falsely and fraudulently 
warranted, etc., but the words falsely and 
fraudulently, in such cases, are considered as 
only matters of form." But as to the 9oUnter, 
the court said, '*that is not necessary to be laid, 
when there is a warranty, though the actk)n be 
in tort; or, if the oeient&r be Ifdd, in such a case, 
there (b no necessity of proving it" 8ee also 
Hillman v. FtJotxr, 80 Me. 170; Osgood y. Lewis, 
2 Harr. & G. 495, 520; Tries v. Coekran, 8 Oratt. 
450; Grssham v. Bostan, 2 Oar. A P. 540. 

As the evidence entitled the plaintiff to goto 
the jury upon the issue of expreas warranty as 
to the genuiness of the bonds and coupons, and 
as the Jury were in effect instructed that he 
could not recover, unless upon alle|;ation and 
proof of the scienter, the judgment %s reversed, 
and the case is remanded, with instructions to set 
aside the judgment and grant a new trial, 

Beversed, 

Mr, Justice Field dissented. 
True copy. Test: 
James B. MoKenney, ijlerk. Bap. Oouzt, U. 8. 



ROBERT IRVINB bt al., Appti. 

THE STEAMSHIP HE8PER Ain> OARGO; 
GEORGE HORSELET, Ohdmant, n al. 

(See S. C. Beporter*8 ed. 266-207.) 

AdmmUtff Wbel to recover for salvage se r v i ces 
what is sahape service of lotoest grade-^juris- 
diction of thu court-^eview of matters of la/w 
onlf^ — inadequate or eseeessive deores trtal de 
novo on appefUfiwn district court, 

L A salvage servloe which does not involve risk 
of property, pern of life or limb, unusual expense, 
gallantry, oourage or heroism, is a salvage servloe 
of the lowest grade. 

2. This court may, in cases of salvage as In other 
admiralty oases, revise the decree appealed from 
for matter of law, only; and It should not alter the 
decree for the reason toat the amount awarded ap- 
pears to be Inadequate or excessive, unless the dUUT- 
f erence Is so great that, upon any reasonable view 
of the facts found, the award cannot be justified by 
the rules of law applicable to the case. 

8. Ad appeal In admiralty from the district court 
to the circuit court vacates altogether the decree 
of the former and the case Is tried de novo In the 
circuit court. The award of the district court In 
favor of the appellant may be decreased on appeal, 
Although the appellee did not appeal. 

122 U. S. 



[No. 295.] 
Argued May 6, 1887, Decided Mag t7, 1887. 

APPEAL from tbeOirenitOoort of theUnited 
States for the Eastern District of Texaa. 

Opinion below, 18 Fed. Rep. 696. Afirmed. 
The history and facts or the case appear ia 

the opinion of the couit. 
Mr, Eppa Hnnton* for appellants: 
^ Courts of admiralty usually consider the 

following drcumstances as the main ingredients 

in determining the amount of the reward to be 

decreed for salvage service: 

(1) The labor expended by the salvors in ren- 
deringsalvage service. 

(2) The promptitude, skill, and energy dla- 
played in rendering the service and sa^g the 
property. 

(8) The value of the propectv employed by 
the salvors and the dangtar to which it was ex- 
posed. 

(4) The risk incurred by the salvors in ae- 
curingthe proper^ from impending peril. 

(5) The value of the property saved. 

(6) The degree of danger from which the 
property was rescued." 

ne BlaekwaU, 77 U. 8. 10 WaU. 18(19: 874). 

It will be found that every one of these cir- 
cumstances formed ingredients in this case. 

The risk was that of wrecking the lighter 
and steam tug, at the possible risk of life. 
Risk of life is not a necessary ingredient, but 
it places the salvors in a higher position of 
merit and entitles them to a more liberal com- 
pensation. 

Spencer v. The Charles Avery, 1 Bond. 119; 
The mUiam Beekford, 8 0. Rob. 866; The 3n^ 
ulausyl Sunm. 214; I^son v. Prior, 1 QalL 188; 
T/te Henry Eubank, 1 Sumn. 400; Bearss y. 
840 Pigs of Copper, 1 Story, 826; Mason y. 
The Blaireau, 6 U. S. 2 Oranch, 240 (2: 266). 

Mr, John H« Thomma, for appellees: 

Both of the appellants' tugs were employed by 
the agent of The Hesper, and sent to her assist- 
ance. Their ririit to compensation was not 
like that of ordinary salvors, contingent on 
success. They were entitled to compensation 
for the time and labor they might expend, 
whether their operations should be sueeessful 
or otherwise. 

TheSabins, 101 U. S.890 ^: 984); The Un- 
daunted, 1 Lush. 90; 29^ KeUar. L. R 6 P. D. 
97; The KB. Foster, 1 Abb. Adm. 284. 

Even if their right to compensation had been 
contingent on success, a proper measure of 
award would have been the amount for which 
such service would probably have been under- 
taken, for compensation d^endent upon such 
contingency. 

Bhrman y. TTks Bwfftsuire, 4 F^ Rep. 467; 
Baker v. Eemenway, 2 Lowell, 601; The James 
T. Abbot, 2 Sprague, 101; The M. R Stetson, 1 
LoweU, 119, m, 

Theawaid of $4,200 ia4(peroentof $100,000. 
the value of The Hesper. The amount and 
percentage are both large in comparison with 
the awaras made by the best adnuralty courts 
in this country and England, oftn to passenger 
and freight steamers, where human life as well 
as propoty was saved, taking into account the 
duraUon and character of the services. 

Brooks V. I^ Adirondack, 2 Fed. Rep. 887; 
Atlas Steamship Co. v. Ihe Colon, 4 Fed. Rep. 
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468; 18 Blatchf. 277: The Emily B. Souder, 7 
Ben. 560; AmM ▼. Oovoie, L. R 8 P. 0. 689. 

The circuit court, on appeals in admiralty, 
takes up the case de now. It cannot, like other 
appellate courts, simply a£9rm or reverse the 
decree appealed from. It must render its own 
decree, as the whole testimony before it may 
render proper. There was no impropriety, 
therefore, in the circuit court decreeiuff for a 
smaller amount than that decreed for by the 
district court 

Ths LudOe, 86 U. 8. 19 Wall 78(22: 64); The 
Chariee Morgan, 115 U. 8. 76 (29: 818); Tfie 
Saratoga ▼. 4fi8 Bake of Ootton^ Woods, 75; 
The Beeper, 18 Fed. Rep. 696; Ths OaUileo, 29 
Fed. Rep. 588. 

Mr. Juetiee Blatekford deliyered the opin- 
ion of the court: 

This is a libel in rem, in admiralty, brought 
in the District Court of the United States for 
the Eastern District of Texas, by Robert Irvine 
and Charles L. Beissner, owners of the steam 
Ughter Buckthorn and the steam tug Estelle, 
against the steamship Hesper, in a cause of aaI v- 

The libel sets forth salvage services rendered 
to the Hesper bv the Buckthorn and the Es- 
telle, in pulling her off from the shore, at Gal- 
veston Island, about twentv-flve miles from Gal- 
veston, Texas, where she had grounded on her 
▼oyage from Liverpool to GMuveston, with a 
cam> of salt, in December, 1882. 

'The answer of the owners of the Hesper 
avers their readiness to pay a reasonable com- 
pensation for the services actually rendered by 
the two vessels, but denies that more than com- 
pensation for actual services and time is due, 
and denies that the services rendered were sal- 
Tage services. 

rroofs were taken, and the district court, in 
April 1888 (18 FM. Rep. 692), made a decree 
adjudging that the libelants were entitled to 
oompenssiion in the nature of salvage, for the 
saving of the Hesper and her cargo, and allow- 
ing to the libelants, for the services of each of 
the two vessels, $8iK)0, and to the owners of 
the schooner Mary B. Clark, and men who had 
been employed to load upon her part of the 
caigo of the Hesper, and to JettiscHi such cai^ 

SI, $2,000; and, the claims of the owners of 
at schooner and of thoee men having been 
settled by the Hesper, it was ordered that the 
$2M0 should go to the Hesper. 

&>th parties gave notice of appeal from this 
decree to the dmiit court The libelants per- 
fected their appeal, but the claimants of the 
Hesper did not perfect theirs. Some further 
proof was taken in the circuit court, and, on 
the 18th of November, 1888, that court, having 
heard the cause, filed the following findings oi 
fact and conclusions of law: 

"ThlR cause came on to be heard on the 
transcript and evidence, and was argued. 
Whereupon, the court, being advised of the 
evidence, finds the following as the facts of the 
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1. That, about 5.45, A. M., of the 12th day 
of December, A. D. 18B2, the steamship Hes- 
per, bound on a voyage from Liverpool to Gal- 
veston, being out ox her course, ran aground at 
the southwest side of Galveston Island, about 
twenty miles southwest from Galveston, and 
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nearly opposite the life saving station. The 
Hesper was an iron propeller, and built in 
Hartlepool, in England, 1881,at a cost of twenty- 
two thousaod pounds; her registered tonnage 
is, gross, 1,654 tons; net, 1,069 tons. £r 
freight capacity is 1,950 tons. She has powerful 
engmes ot 750 horse power, with steam wind- 
lasses and winches, and on said 12th of Decem- 
ber was well found and well manned in every 
respect She was laden with a cargo of about 
900 tons of salt 

" 2. That, when the Hesper went ashore, her 
engines were slowed down and she was making 
about four knots per hour. She struck easily 
without shock and remained upright Her 
draft was then thirteen feet nine inchea. Tbe 
sea was smooth and there was very little 
wind; what there was was from the south, and 
the ship headed, when she struck, northeast by 
north. Eedge anchors were immediately put 
out to the east southeast, and efforts made to 
get the ship off in that direction, with the ship's 
engines heaving on those anchors. At the same 
time, a message was sent overland to GhUveston, [258] 
the nearest port, to the ship's agent, to send as- 
sistance. 

** 8. That the affent of the ship applied to the 
agent of the tug&teUe, and procured .tliat tug 
to go to the assistance of the Hesper. The Es- 
telfe was a long, narrow, deep boat, drawing 
about eiffht feet ei£[ht inches, and was the most 
pow^m towboat m Gralveston Harbor, and had 
aboud the usual appliances of such boats. The 
Estelle reached the Hesper about 5 P. M. of the 
12th of December and reported. The master of 
the Hesper endeavored to bargain with the nuM- 
ter of the Estelle as to the cost of pulling the 
Hesper off, but the master of the £stelle re- 
fused to make any agreement, on the ground 
that he did not know how much labor and 
time it would take. A line was then given the 
Estelle, from the stem of the Hesper, which 
was then more off the shore than the bow, and 
the Estelle hauled on said line for about two 
hours, during which time the crew of the Hes- 
per. with some four or five hands from tbe life 
saving station, were throwing over cargo. No 
apprmable ranilt came from this towing of the 
iMelle, and she desisted on the oiders of the 
master of the Hesper. 

" 4. That, in the meantime, the sea, wbidk 
had been smooth, with very little swell, had 
become more turbulent and there was a very 
decided Inonease in Uie ground swell from the 
southeast. No so mudi, however, but that 
small boats were Hying around the Hesper, and 
life-boats were running easily to and from shore. 
At this time of stopping hauling bv the Estelle 
the master of the Hesper requested the Estelle 
to come alongside ana run a heavy anchor out 
seaward from the Hesper, both to keep the 
Hesper from drifting further in, and for the 
Hesper to heave on to pull herself off. This the 
master of the Estelle refused to do, on Uie 
ground that there was too much sea on, and that 
he would thereby endanger his own t)oat, and 
thereupon the Estelle, taking aboard the Hes- 
per*s agent, who had come overland, proceed- 
ed ba(£ to Gktlveston, to procure more assist- 
ance. It was then found that the Estelle waa 
making some water from a leak caused bjr a 
defect m the staff of the stufling box. whidi 
was not tight enough, and was worked loose 
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bj tbe stmla in luraling on the Hesper. How- 
MTier. the Eetelle proceeded that night (of the 
10tb) to Qalveeton Bar, where she laid until 
morning, reaching Galyeston wharreB about 
noon of the 18th of December. The Estelle 
lay at the wharves repairmg until the morning 
01 the 14th of December, when she took the 
schooner Clark, which had been engaged by 
the Hesper's agent to lighter cargo, in tow, and 
towed her down to the ueaper. 

*• 5. That, on the 18th of December, the ship 
Hesper was liyelj, though still aground, shift- 
ing hei position slightly, but not affectlnff her 
safety, some 450 tons of water having oeen 
pumped into her ballast tanks to put her down 
and Keep her from going nearer in shore, and 
her crew being eneagea in throwing over car- 
go, while wailing for assistance. Ajid, on the 
same day, the agent engaged the Buckthorn, 
a steam lighter, belonging to libelants, of 
lighter drait and power than the Estelle, to 

Srooeed to the Hesper^ which she did, taldng 
own a heavy anchor and cables, and two new 
hawsers (the latter purchased by the Hesper's 

S;ent), and a gang of men employed by the 
esper's agent, to help lighter the cargo ana gen- 
erally assist, and also provteions and other nec- 
essaries, arriving in Hie night and lying by un- 
til morning. 

" 6. That, on the morning of the 14th of De- 
cember, the position and condition of the Hes- 
per was much the same as on the preceding 
day. the weather being calm and the sea smooth'. 
About nine o'clock in the morning, the gang 
of men brought down by the Buckthorn, after 
breakfasting aboard the Hesper, commenced to 
Jettison cargo, and the Buckthorn carried out 
seaward and dropped tiie heavy anchor brought 
down from GKdveston in about 18 feet of water 
connecting the same, by hawsers and cabl^ of 
about 810 fathoms in len^h, with the steam 
winch of the Hesper. llie Buckthorn then 
also took a line from the Hesper, and pulled on 
her, while the machinery of the Hesper was 
heaving on the hawsers iea<JUng to Uie heavy 
anchors, but no relief was given. Towmtos 
noon on the 14th the Estelle arrived, with the 
Clark in tow. The Clark was {daced alongside 
of the Hesper, and caigo was transferred to her 
by the crew and the ganff aforesaid. TUs 
lightering was kept up until about four o'clock 
in the afternoon, when about one third of the 
cargo was removed, and nearly idl tbe ballast 
water pumped out, and then the Estelle took a 
line from the Buckthorn, and a general effort 
was made bv the Buckthorn, the Ei^e, and 
the Hespers engines, to get the Hesper off, 
which succeeded, whereupon the Hesper, 
which was uninjured, steamed to Galveston. 

" 7. Where the Hesper went aground, the 
slope of the ground seaward is gradual, and the 
bottom is sand. 

*' 8. The prevailing and probable winds on 
that shore, during the month of December, are 
from the south and southeast, sometimes of 
great violence. 

" 9. During the three days the Hesper was 
aground, there was no wind nor sea of any 
danger to ships, large or smalli^ and the servi- 
ces rendered to the Hesper, aiding her to get 
safely off, were not attended with any hazmxl 
or danger, or any circumstances unusual to the 
towage and lighterage business, as carried on 
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in Galveston Roads, when the wind is moder- 
ate and tbe sea smooth. 

** 10. That the value of the Hesper, which 
was entirely uninjured by going ashore, was 
$100,000 and the value of her cargo saved was 
$6,600. The value of libelants' two boats, the 
tug Estelle and the lighter Buckthorn, was 
$S,000. 

"11. That the Hesper, when aground as 
aforesaid, was in a condition of peril and dis- 
tress, hardly likely to be able to get out of 
dan^r by her own efforts, even if the weather 
had oecn certain to continue favorable for many 
dayi>, and certain to be wrecked if the weather 
should prove to be had. 

^'18. That the services rendered the Hesper 
by the libelants' boats, the Estelle and Buck- 
thorn, were salvage services, but of the lowest 
grade, involving neither risk of property, peril 
of life or limb, nor unusual expense, nor gal- 
lantry, courage, or heroism, and tbe same will 
be ftuly compensated by double compensation, 
on the basis of towage and lighterage services. 

^'18. The Estelle was engaged in these serv- 
ices three days and one night, and the Buck- foa\i 
thorn two days and one night. The outside I*''*! 
earnings of either of these boats, with their ap- 
pliances, is ^800 per day, which, allowing as 
much for mght work, would make the sum of 
$2,100 compensation, and double compensation 
is the sum of $4,800. 

"And the court flnds the following as con- 
clusions of law: 

**1. The servioes rendered by the libelants' 
boats, the Estelle and the Buckthorn, and their 
respective masters and crews, were salvage 
services of the lowest grade. 

"8. That the court should award for sdd 
services the sum of $4,800. 

"8. That libelants should have Judgment for 
tbe sum of $4,800, and costs hicuired in the 
district court 

"4. That the libdants should pay the costt 
of this court." 

Thereupon, a decree was made by the cir- 
cuit court in favor of the libelants, for $4,800 
and the costs of both courts. 18 Fed. Rep. 
696. From this decree the libelants have ap- 
pealed to this court. Their notice of appeal 
states that they claimed, as their compensation 
for the salvage services to the vessel and cargo, 
one fourth m the sum of $106,600. found by 
the circuit court as the value of the Hesper and 
her cargo. 

It is assigned for error that the circuit court 
erred in deciding that the services rendered by 
the Estelle and the Buckthorn were salvage 
services of the lowest grade. This is found by 
the circuit court both as a conclusion of fact 
and a conclusion of law. Regarding it as a 
conclusion of fact, it is not reviewable here. 
Regarding it as a conclusion of law, it is based 
upon the finding of fact that the salvage serv- 
ices involved "neither risk of property, peril 
of life -or limb, nor unusual expense, nor gal- 
lantry, courage or heroism." The Estelle hav- 
ing been engs^sed in the services three days and 
one night, and the Buckthorn two days and 
one night, the court, treating the whole serv- 
ice as a service for seven days, and finding 
that the outside earnings of either of tbe boats, 
with its appliances, was $800 per day, being 
$8,100 for seven days, doubled the compensa- 
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tton, and made it $4,300, stating that that 
wotdd be a full compensation, on tlie basis of 
towage and lighterage services. 

The cucuit court. In its opinion (18 Fed. Rep. 
4U)8), says: "Proctor for respondents in this 
oase admits in argument, that, by reason of 
the service of the extra anchor furnished by 
the libelants, the service amounts to salvage 
service. But for this admission I have grave 
doubts whether I could have found as a fact 
that the services ranked above towage and 
ll£^terage service, to be compensated on the 
principle of a qwmtum meruit. But salvage 
services being taken aa established, the ques- 
tion is one solely of amount As a fact in the 
case, I have found that there was neither risk 
of property, peril of life or limb, nor unusual 
expense, nor gallantry, courage or heroism. 
The evidence shows there was no enterprise 
in going out in tempestuous weather, as the 
weather was moderate and the libelants' tug 
only went out when called upon and employed 
so to do. The labor and sloll f umishea were 
of the ordinary kind, such as libelants' boats 
were seeking as ordinary employment Sal- 
vage, then, fi to be determinea entirely by the 
distress in which the salved property was. The 
distress of the Hesper was the salvors' oppor- 
tunity, and the amount of salvage, on this 
point, determines the whole case." 

The priodple upon which the circuit court 
proceeded, as stat^ in its opinion, was that, 
although storms might have come which would 
have cfestroyed the Hesper, the services actual- 
ly rendered to her by Uie tug and the lighter 
were ordinary services* and that if storms had 
come, the tug and the lighter might easily have 
sought safety. 

We recently had occasion to f ullv consider 
the question of salvage ia the case of The Con- 
nemara, 108 U. S. 852 [27: 751], whore it was 
contended thai rhe facts found by the circuit 
court did not constitute salvage service, and 
that, if a salvage service, it was salvage of the 
k>west grade, and the amount allowed was ex- 
orbitant Holding the services to have been 
salvage services, tnis court, speaking by Mr, 
JuMtice Gray, said, 859 r75d1: "The amount 
of salva^ to be awarded, aUhough stated by 
the circuit court in the form of a conclusion of 
law, Ib largely a matter of fact and discretion, 
which cannot be reduced to predse rules, but 
depends upon a consideration of all the cir- 
cumstances of each case." It is further there 
said, that, by the uniform cour^of dedsion in 
this court, during the period in which it had 
Jurisdiction to reverse decrees in admiralty 
upon both facts and kw, the amount decreed 
below was never reduced unleas for some viola- 
tion of Just principles, or for dear and pal- 
pable mistake, or gross over allowanoe; and 
that, since the Act of Congress of February 16, 
1875, chap. 77, restricting the appellate power 
of this court within narrower bounds, and lim- 
iting its authority to revise any decree in ad- 
miralty of the circuit court to questions of law, 
this court may, in cases of salvage as in other 
admiralty cases, "rsvise the de(See appealed 
from for matter of law, but for matter of law 
only; and should not slter the decree for the 
reason that the amount awarded appeara to be 
loo large, unless the excess is so great that, 
upon '4ny reasonable view of the facts found, 
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the award cannot be Justifledbytbaruleaof 
law applicable to the case." The decree mk 
pealed from in that case was affirmed, upon tna 
ffround that this court could not say, upon tbe 
findings of facta, that the amount awarded 
was so excessive as to violate any rule of law. 
The same prindple was appliea in Tha T^t^ 
nado, 109 U: 8. 110, 115 [27:874, 8761. 

These views are equally sound in the case of 
an alleged under allowanoe. We cannot aay, 
from the facts found in the case at bar, that 
the circuit court did not properly eierdae its 
discretion in making the allowanco it did, even 
though that amount was leas than the amount 
allowed by the district court 

The daimants not having appealed to the 
circuit court, it ia suggested that th^ are lia- 
ble for at least the amount awarded t^ the dis- 
trict court, and that the drcuit court could not 
reduce that amount but had Jurisdiction, on 
the actual appeal, onlv to increase it It is well 
settled, however, that an appeal in admiralty 
from the district court to the circuit court va- 
cates altogether the decree of the distrkt court, 
and that tne case ia tried de novo in the circuit 
court Teaton v. U, 8. 9 U. 8. 6 Crandi, 281 [8: 
1011: Anon. 1 QalL 22: The Roarer, 1 Blatcbf . 
1; The Saratoga v. 4S8 Baleiof Cotton, 1 Woods, rf^i 
76; The Lu^dUe, 86 U. 8. 19 WalL 78 [22: 641; ^ ' 
The Chartee Morgan, 115 U. 8. 69. 75 [29: 816. 
8181. We do not think that the fact that the 
claimants did not appeal from the decree of 
the district court alters the rule. When the 
libelants appealed, they did so in view of the 
rule, and took the risk of the result of a trial 
of the case de novo. The whole case was 
opened by their appeal, as much as it wouUi 
have been if both parties had appealed, or if 
the appeal had been taken only ny the claim- 
ants. 

The decree of the Circuit Court ie aMrmed, 

with coite, and without intereet to Uu libdanteon 

that dfcree. 
True copy. Test: 

James H. McKenney, Clerk, Sop. Ocnirt, IT. B. 



TRAVELERS' INSURANCE COMPANY 
OF HARTFORD, CONNECTICUT. F^f. 
in Err,, 

CATHEmNE L. EDWARDa 

(See & a Beporter's ed. 40r-4ML) 

L^fe inmranee—oral notice to Ueal OffmU, of 
death of inxwred proofe of death^-aete if 
oompanif-'-waeiter ef eiriei performance of re- 
quifemiettU of oentraeL 

In an action on a policy of life Insuraiioe, tt'li 
held: that the whole coarse of deaUnirtv the defeod- 
ant Oompany shows that it reooffnlied a looalafent 
as itB agent in receivinc oral notice and proofs of 
the d^Mh of the insured, and so acted upon his in- 
formation as to waive a strict performance of tfa« 
contract, which required written notice of death 
and proofs thereof within a certain time, the prooCi 
having been retained by the local airent beyciul tb« 
requiredtime. 

[No. 896.] 
Argued Mav 6,9,1887, Decided Moff rr, M887. 

F ERROR to the Chrcuit Court of the United 
States for the Northern Distrkt of Ne% 
York. Opinion below, 22 Blatchf . 225. A firmed, 
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The history and facts of the case appear in 
Ihe opinion of the court. 

Mr. Solomon Lincoln* for plaintiff in 
error: 

The evidence fails to show that the defend- 
ant in error complied with the conditions of the 
policy in respect to notice. 

The authority of Phillips to reoeire notices 
in behalf of the Company must be proved affirm- 
atively, and there is no evidence that it existed. 
Phillip^ duties, as testified to by himself and 
by his superior, do not confer or imply it They 
are strictly denned and limited, and do not in- 
clude tlM authority claimed. 

His own declarations, as such, are not com- 
petent to prove it; and there is no evidence that 
any declarations or acts of his in excess of his 
authority, as strictly defined by himself and by 
the Company, were ever ratmed by the Com- 
pany, or even brought to its knowledge. The 
mdorsement placed upon the proofs of death 
at Hartford is purely clerical, and even if as- 
aumed to be placed there by direction of the 
Company,it has no legal significance. Itwas not 
•communicated to the assured, and was a mere 
private memorandum. Nothing can be inferred 
from it prejudicial to the Company; nor can 
the reqiurea authority be inferred from the 
general scope of employment of Mr. Phillips. 

There is no evidence of waiver of the con- 
ditions by the Company. They could not be 
waived for the Company by Mr. Phillips. He 
was expressly limited in this respect bv the 
premium receipt and by the policy, ana this 
limitation was tnus brought to the notice of the 
assured. 

Massachusetts was the locu9 eoniraetui, and 
the law of Massachusetts riiould govern the 
construction of the contract if different princi- 

gles prevailed in different Jurisdictions; but the 
iw herein applicable, as administered by this 
court and by the courts of Massachusetts and 
New Yoii:, 18 the same, and, it is submitted, 
supports the position of the plaintiff in error. 

Lohnei V. Ins. Co. 121 Mass. 489; Shaumut r. 
Jns. Co. 12 Gray, 640; Harrison v. Ins. Co. 9 
Allen, 281; Markey v. Ins. Co. 108 Mass. 98; 
Ivs. Co. V. Wolff, 96 U. S. 826 ^4:887); N, T. 
L. Ins. Co. y.metdier, 117 U. 8. 619(29:984); 
Ihuh V. Ins. Co. 68 N. Y. 681; Van AUen v. 
Ins. Co. 64 N. Y. 469; WalshY. Ins. Co. 78 N.Y. 
5; Martin v. Ins. Co, 86 N. Y. 278; Cols v. Ins. 
Co. 99 N. Y. 86. 

Messrs. William N. Coffswell and 
WilliAm F. Cog^swoUt for defendant in 
error: 

The conversation between Bartholomew and 
Phillips, the agent of the Company, was admis- 
sible. His answer, within the apparent scope 
of his authority, bound the Company. 

Goodwin v. Mass. Mut. L. Ins. Co. 78 N. Y. 
480; Ins. Co. v. Wilkinson, 80 U. 8. 18 Wall. 
182 (20:617). 

The defense that proofs of death were not 
fcrved within seven months, as required by tiie 
pbliey, cannot be maintained successfully. 

Service \rpaa the agent of the Company was 
a compliance with conditions of the policy re- 
quiring proofs of the death to be "furnished 
to the Company/' entirely irrespective of the 
peculiar facts of this case. 

£mdaU v. Holland Purchase Ins. Co. 2 
Thomp. & C. 876, affirmed in 68 N. Y. 682. 
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By leaving the proofs with the agent the 
plaintiff complied literally with his dfiectionB, 
and the Company is estopped from saying that 
the agent's instructions were unauthorized. 
They were within the apparent scope of his 
authority as azent, and the plaintiff relied upon 
them; and if the agent was remiss in his duties 
to the Company in not sendins^ the proofs until 
after the time stipulated in the poucy had ex- 
pired, the defendant should suffer by its negli- 
gence, and not the plainti^. 

Goodwin v. Mass. Mut. L. Ins. Co. 78 N. Y. 
480; Ins. Co. v. Wilkinson, supra. 

The defendant, having made no objection 
that the proofs were not delivered within the 
time required, bas waived the right to interx)ose 
any such defense to the plaintiff's daiuL 

Goodwin v. Ins. Co. supra. 

Mr. JusUcs Miller delivered the opinion of 
the court: 

This is a writ of error to the Circuit Court of 
the United States for the Northern District of 
New York. 

The defendant in error, Catherine L. Edwards, 
obtained a iudsrment in the circuit court for 1-4501 
the sum of |5,887.60 against the Travelers In- *^ •*"*•■ 
surance Company of Hartford, Connecticut, on 
a policy of insurance upon the life of her 
brother, Frank Edwards. The suit was origin- 
ally instituted in the Supreme Court for Ontario 
County, New York, from whence it was re- 
moved by theplaintiff in error into the Circuit 
Court of the United States for that district. 

The record of a long trial before a jury is 
presented to us in a stenographic report of the 
proceedings there, which has been adopted by 
the parties and by tbe judge trying the case, as a 
bill of exceptions. It is obvious from this paper 
that the mam controversy before the jury was 
upon a question of suicide set up by the defend- 
ant Company; but the brief of the plaintiff in 
error and its assignment of errors eliminates 
all this and. relies upon the defense stated by 
the brief in the following language: 

'* Trial was had before a jiiry, and a verdict 
was rendered for the plaintiu; and the questions 
now arising are whether the plaintiff below 
complied with those conditions of the policy 
which required written notice to the Company 
of the death of the deceased, and proofs of iht 
same within seven months Uiereaiter; whether 
the action was prematurely brought hy reason 
of the plaintiff's failure to compl^r with such 
conditions of the policy before bringing suit; 
and whether certain details of evidence bearing 
upon the foregoing questions were property ao- 
nutted against the objection of the Company." 

The assignments of error correspond with Uiis 
statement, and are given verbatim as follows: 

** The circuit court erred: 

"1. In that it admitted testimony relating 
to the acts and statements of Mr. E. M. Phillips, 
the local agent of the Insurance Company at 
Southbridge, Mass., with reference to the notice 
of death to be given by the defendant in error 
to the Insurance Companv,and the delivery and 
reception of the proofs of'^ death, as binding the 
Company and affecting the riglits and duties of 
the parties to the contract oif insurance, it not 
appearing that Phillips had authority to repre* 
sent or bind the Company in this regard. 
(Record, pp. 22, 28, 28, 29, 58, 77.) 
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rAKOi "S. In that tbe court 'charged the Juryaa 
l*^^l follows: ' If upon this evidence you find that 
upon the third of July, or durine tbe seven 
months limited hy the contract, me proofs of 
death which have been referred to were served 
upon Mr. Phillips, who was held out by this 
Coropanv to be its agent, under the circum- 
stances detailed in this case — that is, if you be- 
lieve that be stated to the representatives of this 
assui-ed tliat the proofs were to be left with him, 
and served upon him and not upon the Ck>m- 
pany — then, I say, fot tbe purposes of this case, 
that that was sufficient service upoa the Com- 
pany, within the proTJ«ions of the contract.' 
(Charge, p. 79.) 

** 8. in that it refused to rule that the defend- 
ant in error had not furnished evidence of the 
notice of death required by the policy, inas- 
much as there was no evidence that any notice 
in writing was given to tbe Company after the 
death of Edwaras, or that proofs of death were 
furnished to or served upon the Company, and 
within seven months of his death, as required 
by the policy. (Pp. 29, 77, 78.) 

" 4. In that the court declined to charge the 
jury as follows: ' That, under the undisputed 
evidence in this case, the Jury must find a ver- 
dict for iJhe defendant tmder the facts alleged 
in the second separate answer ' (p. 82; second 
separate answer p. 3.) 

"5. In that it refused to rule that the suit 
was prematurely brou&:ht, because the plaintiff 
below had not at the time furnished due notice 
and proofs of death, as required by tbe policy, 
and ninety days thereafter had D<^t elapsed. 
(P. 78.)" 

The language of the policy upon this point is 
as follows: 

"That in tbe event of the death of the per- 
son insured, then the partv assured, or his or 
her legal representatives, shall give immediate 
notice in writing to the Company at Hartford, 
Conn., stating the time, place and cause of 
death, and shul within seven monlhs thereafter, 
hv direct and reliable evidence, furnish the 
Ciompany with proofs of the same, giving full 
particulars, without fraud or concealment of 
any kind." 

The answer of the defendant alleges that the 
plaintiff did not give to the defendant, at Hart- 
ford, or elsewhere, immediate notice fai writing 
of the death of the said insured; and that de- 
[460] fendant did not receive from said plaintiff no- 
tice of the death of the said Frank Edwards 
until the 10th day of February, 1883, his death 
occurring on June 19, 1882; and that the plaint- 
iff did not, within seven months after the Inst 
mentioned date, give notice in writing to the 
defendant, at Hartford, or elsewhere, nor in 
the manner and form as required by the policy, 
and has not delivered to or furnished the aef end- 
ant with proofs of the death of said Frank Ed- 
wards, with full particulars; but, on the con- 
trarv, failed and neglected so to do. 

The evidence on this subject sliows substan- 
tially that Phillips was the agent at South- 
bridge, Massachusetts, of the defendant Corpo- 
ration; that the application on which the pol- 
icy issued was forwarded by Phillips to Hart- 
ford, the policy returned to him, and by him 
delivered to Edwards; that the receipt for the 
premium, signed by Rodney Dennis, secretary 
of the Company, decdared in the body of it 
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that the policy would not be valid until the 
above stated premium has been received during 
the lifetime of said Frank Edwards, and th& 
receipt countersigned by E. M, Phillips, agent 
of this Company at SouUibridge, Mass." Oa 
the margin of the receipt was Uie statement 
tbat '^The agent who receives the within pre- 
mium should countersign this receipt, and in- 
variably state over his signature the date at 
which the payment is made to him." Across 
its face was written: ''The within premium 
received and this receipt countersi&roed by me 
this 24th day of May, 1882. E. M. Phillips, 
agent at Southbridge, Mass." It was further 
indorsed: "All policies and agreements made 
by tbis Company are signed by its president or 
secretary, f^o otber person can alter or waive 
any of the conditions of the policies or issue 
permits of any kind, or make agreements bind- 
ing upon said Company. Rodney Dennis, Sec- 
retary.*" 

The evidence further shows that on the day 
after the death of Edwards, a gentleman named 
Bartholomew, who was a friend, and probably 
the attorney, of tbe family, met Mr. Phillipe 
in the street; that Phillips said to him in regard 
to Edwards, whose death was then just known, 
that he was insured in the Travelers' Life In- 
surance Company, and that be (Phillips) was 
goinff to Hartford. The witness, Bartholomew, 
testifies: "I asked him if that was so. I didn't 
at that time know that be bad a policy in 
tbat Company. He said he was going to Hart- 
ford, and would give to tbe Company tbe no- 
tice of his death, and would procure the blanks 
for tbe proofs of loss. I asked him if it would 
do as well for him to give the notice to the 
Companv in that way as for any party inter- 
ested. He said it would, and I think that was 
all that was said then; saw Mr. Phillips some 
days after tbat; met him somewhere in the 
street— can't tell where— and be told me he had 
been to Hartford and had procured the blanks, 
and tbat if I would come to his office he would 
deliver them to me." 

The other evidence in the case, including 
that of Mr. Dennis, the secretary of the Com- 
pany, leaves no doubt of the fact that llfo. PhU- 
lips informed him of the death of Edwards, 
and of all that was known about it at that time, 
though very little was known In Southbridge, 
as he died m Boston. Mr. Dennis ffave Pml- 
lips the blanks for the regular proofi of death, 
wnich the Company alwajrs required, which 
blanks containea instructions as to how tiiesa 
proofs should be made out, and what should 
be contained in the affidavits directed by the 
Company to be made 

Mr. Phillips delivered these papera to Bar- 
tholomew witbin a day or two after his. visit to 
Hartford, and said to him: '*When you get 
them completed I want you to return them to 
me." This Bartholomew swears to positively; 
and Phillips, while he does not recall tbe di- 
rection to return them to bim, says tbat he is 
not willing to swear to the contrary. 

These affidavits were made out and delivered 
to Phillips on tbe third day of July. Through 
some neglect on his part they remained in 
bis office beyond tbe period of seven montlis 
which the policy fixed as the time within which 
they should have been delivered at the Hart- 
ford office. His attention having been brought 
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to these papers fn some manner, not partlcu- 
laiiT described, he called niwn Bartholomew 
with them and stated that they were not suffi- 
cient in regard to the particulars of the death 
of Edwards. They were afterwards returned 
to PhiUipa, who forwarded them to the Com- 
pany aboat the 7th day of February, 1888, 
which the Ck>mpany now insists was too late. 

The whole of the testimony upon this narrow 
L482 1 Issue turns ui)on the question whether the ab- 
sence of a written notice of the death of the 
insured, when the Company had full notice of 
it through Phillips, their agent, and whether 
the delireiy of the proofs of death to the Com- 
pany after the expiration of the seven months, 
although they haa been delivered to the agent 
Phillips withm the time required, shall dSeat 
a recovery. 

Thf9 opnion of the Judge who tried the case, 
on a motion for a new trial, states the facts as 
be understood them, and, as we think, with 
accuracy, together with his view of the law of 
the subject, so well that we transcribe it here: 

" The facts are as follows: The insured died 
June 19, 1882. A day or two afterwards E. 
M. Phillips, who is described in the receipt re- 
ferred to as 'agent of this Company at South- 
bridge, Mass.' met one of the family of the de- 
ceased on the street, informed him that he was 
going to Hartford and would give the Com- 
pany the requisite notice, and would procure 
the necessary blanks for the proofs of death. 
He did eo to Hartford on or ai>out the 21st of 
June, saw the secretary of the Company, gave 
him notice of the death, stating all the particu- 
lars which he then knew, and obtained the. 
blank proofs. On his return he handed the 
blanks to one of the plaintiff's representatives, 
sayinff at the time, 'When you get them com- 
pletoa I want you to return them to me.' They 
were filled out and delivered to him July 8, 
1882. He retained them for several months, 
and then returned them to a brother of the 

Slaintiff, sayine that they wereinoomplete, and 
emended additional information. On the 
29th of January, 1888, they were again de- 
livered to Phillips, and by him sent to Uie Com- 
pany on or about the 7th of February. The 
Company, in acknowledging their receipt, 
made no objection that they were received too 
late, and retained them in its possession. They 
were i»oduced on the trial by the defendant's 
counseL 

"It must be held that, if the plaintiff has not 
followed the contract literally m these partic- 
olars, it was because she was misled by the 
course of the defendant, and that the defend- 
ant is not now in a position to take advantage 
of the plaintiff's omission, having waived a 
strict pmormance of the contract." See Ed- 
foardi V. Travders L. Ins. Co. 22 Blatchf . 225. 
£463] Without deciding whethei' this notice to 
Phillips, of the death of Edwards, would have 
been a sufficient compliance with the contract 
requiring a written notice of the death to be 
given to the Company at Hartford, if it had been 
attempted to comply with the condition in that 
manner, and without deciding whether, if the 
proofs of death had been made out and deliv- 
ered to Phillips, with no more in the case than 
thnt, it would have been a sufficient compliance 
with thst provision, we are of opinion that the 
whole course of dealing by the Company with 

122 U. S. 



PhOHps and with thephdntift bdowestahUsh 
the proposition, that the Company recognized 
Phillips as its agent for these purpoees, and so 
acted upon his information of the deati^ of Ed- 
wards as to accept that as sufficient notice, and 
to constitute him their agent forthepurpoiwol 
receiving the proofs of death. Pmllipa went 
to the office of the Company in Hartroid; htt 
there gave the information of the death of Bd> 
wards to the Company, with soch partlenlan aa 
were then known in regard to the inddenti of 
his death. The acting officer of the Company, 
the man who in his own testimony describes 
himself as having cliarge of daims for losses l^r 
death, then furnished him with the nqaUUm 
blanks for the further proof required hj rarmal 
affidavits of the parties. Thisofflcer kneiw thai 
Phillips was trettted by the insured aatfaoasonl 
of the Company for pvhig this nodeei he ao> 
cepted that noooe, he acted upon it, and httao- 
trusted Phillips, who was an agent of the Conih 
pany and had been so for ten years or nx»e» 
with the forms of affidavits necessary to show 
what the Company required to be proved in 
order to Justify them in paying the money upon 
the policy. Phillips undertook this business, 
delivered these blank affidavits, and stated to 
the plaintiff's agent that they were to be returned 
to him when completed. They were so re- 
turned to him, but, without sending them to 
the Company, after keeping them a long time 
in his possession, he again gave them to the 
plaintiff's agent, with the dedaration that 
they were miperfect, and suggested further 
proofs. 

Soon after this they were returned to bim, 
thouah it is not stated whether any further 
proofs were made out or not, and he then for- 
warded them to the Company. He evidently 
considered himself as the agent of the Com- 
pany when he required additional proofs. As 
confirmatory of this, the evidence shows that 
the Company recdved the proofs without ob- 
jection; ana when sometimi' afterwards a 
Drother of the plaintiff made an inquiry of the 
Company in regard to them, they acknowl- 
edged that they had received them on the 10th 
day of February, but made no objection that it 
was too late. They also acknowledged there- 
ceipt of "papers in the case of Frank Ed- 
wards," in the following letter, dated F^^bruary 
9 1883* 
"E. M.'Ph{llips, Esq., ag't, Southbridge, Mass. 

"Dear Sir: Your letter of the 7th insU, with 
papers in the case of Frank Edwards, at hand. 
We understand a chemical analysis of his stom- 
ach was made. We should like a full report of 
the analysis certified to by the chemist who 
made it. 

"Yours Truly, Hodn^ Dennis, Sec'y." 

In this there was no hint that the papers were 
received too late, or that no sufficient notice had 
been given, but simply the expression of a de- 
sire for further information with r^aid to the 
actual facts of the case, which woula have been 
useless if the Company intended to rely upon 
the failure to give this notice In time. 

Afterwards, on March 10, 1888, S. K. Ed- 
wards, "for Eaty L. Edwards," the plaintiff 
bdow, wrote to the Company asking for tha 
date of proof of death of Mr. Frank Edwarda 
and when it was received at the ofice. To this 
the following reply was made: 

list 
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**The Travelers Insurance Co., 
Claim Department, 
"Hartford, Ct.. March 13, 1888. 
••8. K. Edwards, Southbridge, Mass. 

*'Dear Sir: In reply to yours of 10th inst., 
would say that we received a letter from agent 
Phillips, dated February 7, 1883, wherein he 
writes: *I found the inclosed upon my table on 
my return home, and forward the same.' The 
inclosed were incomplete proof papers relating 
to the death of Mr. Frank Edwards, and we 
acknowledged the receipt of same FeVy 9th, 
asking for a full report of the analvsis of Ed- 
ward? stomach, the report to be certified by the 
chemist who made the analysis. ' We have no 
farther intelligence respecting the matter. 
"Yours TriQy, Rodney Dennis, Sec'y." 
On March 20, 8. K. Edwards, on behalf of 
his sister, again wrote to the Company making 
inquiry if February 9 was the first time thev had 
the proofs of the death of Frank Edwards, to 
which the following reply was made: 

"March 21, 1888. 
'8. K. Edwards, fisq., Southbridge, Mass. 

"Dear Sh-: Your letter of the 20th inst. is 
it hand. We received the incomplete proofs of 
death, to which we alluded in our letter of 18th 
inst., on the 10th of February for the first and 
only time. We have only received them once. 
•^Yours Truly, Rodney Dennis, Scc'y." 

During all the correspondence which passed 
upon this subject, Mr. Dennis, the oflScer of the 
Company, nowhere intimates that these proofs 
came too late, or that they were rejected by the 
Company; but the only complaint made was 
that be had not receivea the chemical analysis 
of the contents of the stomach. 

Under all the circumstances of this case, we 
are of opinion that the Company treated Phil- 
lips as their agent for the purpose of the early 
[460] notice of the aeath of Edwards, and also the re- 
ceipt of the final proofs thereof, and that it is 
too late for them now to undertake to defeat 
this action upon the ground that he was not 
their agent for any of these purposes. 

We do not deem it necessary to go into a 
critical examination of the authorities upon the 
questions so often raised of the powers of 
agents of this class. We simply hold that 
whether, upon the face of the piolicy, and the 
receipt with its indorsements, taken alone, 
Phillips can be held to have been the agent of the 
Company to whom the notices in question could 
be properly delivered or not, that the action of 
the Company upon Phillips' communications 
to its secretary at Hartford of the information 
of the death of Edwards, and its delivery to 
him of the blank afiSdavits and forms which it 
required to be filled up, together with the sub- 
sequent correspondence, show conclusively that 
the Company considered Phillips as its agent 
throughout the transaction with regard to these 
notices, and it Is, therefore, bound by what he 
did. 

The judgment of the Circuit Court ie afflrmed. 
True copy. Test; 

James H. HoKenney, Glerk, flop. Court. U. 6. 
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UNITED STATES, Ffff. in Brr., [197] 

CLEMEin' A. AUFFMORDT m AU 

(See S. C Reporter's ed. 197-eUX) 

Dutiee — <iction to recover valu€ cf ffood^ wn- 

eigned to dtfendante by the owMre^-priority 
of itatutee enacted the eame day—amendment 
— d^ect and effect of 

1. Where imported goods are the property of tbeir 
manufacturer, the invoice need only state the fair 
market value of the goods at the place of man uf act- 
ure, and it need not state ^ the actual cost thereof 
at the Diaoe of exportation.** Therefore, an in voice 
of gooas which belong to their manufacturer is not, 
nor la an entry of such goods, within the pur\1ew 
of section 2839. so as to make the penion cntorinT 
them with design to evade payment of duty liable 
to a forfeiture of their value. 

2. The provision in section 2884. R. S., for the for- 
feiture of the value of such gooos is superseded by 
the enactment of section 12 of the Act of June 2c, 
1874, which provides only for a forfeiture of the 
merchandise, and not for the forfeiture of its value; 
said Act, although passed on the same day as the 
Revised Status being a subsequent statute there- 
to. 

8. The sole object of the amendment to section 
2884, R. 8., made by the Act of February 18, 1875, 
was to make said section read as it should nave read 
in the printed volume, in the shape in which ft wa» 
in force on December 1, 1873. The Act of February 
18, 1876, was in no respect now legislation, nor a 
new law enacted to take effect from the date of it» 
passage, in such wise as to alter any enactment 
made since the passage of the Revised Statuti:s. 

[No. 266.] 
Argued April S6, 1887, Decided May Jf7, 1SS7. 

PJ ERROR to the Circoit Court of the United 
States for the Southern District of New 
York. Reported below, 19 Fed. Rep. 893. 
Aff(/tmed, 

The case fully appears in the opinion of the 
court. 

Mr. 6. A. Jenkst SoUeitor-Oen., for plaint- 
iff in error. 

Meesre. Charlee M, Da Coeta and IVemain dt 
Tyler, for defendants in error. 

Mr. Justice Blatehford delivered the opin* r 1931 
ion of the court: 

This is an action brought by the United 
States, in the District Court of the United 
States for the Southern District of New York, 
against Clement A. Auffmoidt, John F. De- 
gener, William Degener, and Adolph Willinm 
Von Kessler, composing the firm of C. A. Auff 
mordt & Co. , to recover the sum of $821,519. 29,. 
with interest. 

The complaint alleges violations by the de- 
fendants of Statutes of the United States in re- 
spect to entries of imported merchandise made 
by the defendants ha 1879, 1880. 1881 and 1882. 
the value of such merchandise being the above 
named sum, and claims that by reason of thr^ 
acts of the oefendants alleged in the complaint 
the defendants have forfeited such value to the 
United States. Tlie defendants put in an an- 
swer containing a general denial, and the case 
was tried in the diiSrict court before a Jury. 

After the case was opened to the Jury on the 
'nort of the United States, and before any testi- 
.aony was offered, the defendants moved, upon 
such opening, that the court direct a Verdict 
for the def^ants, on the nound that there 
was no statute of the United States whereby 
the vakia of the merchandise could be reooversd 
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bj reaaon of the acts aOeged to have been com- 
mitted by the defendants as consignees of the 
goods, which was (he capaci^^ in which they 
recdved and entered the goods, the goods being 
the property of tbe manufacturers of them in 
Bwitzenana, and being consigned to the de- 
fendants for sale on commission. The facts 
sought to be proved against the defendants 
were that they, knowingly and with intent to 
defraud the revenue, entered tbe goods at in- 
[109] Yoice prices low^ than their actual market 
value at Uie time and place of exxwrtation. 
The court ruled that there was no existing stat- 
ute of the United States under which the plaint- 
iff could recover upon any possible proof, and 
that a verdict must be directed for the defend- 
ants. 19 Fed. Rep. 893. The phiintiff except- 
ed to this ruling. 

The two sections of the Revised Statutes 
upon which the United States base their right 
of recovery in the case are sections S^9 and 
2864. Section 2SSt9 was originally enacted as 
part of section 66 of the Act of March 2, 1799, 
chap. 22, 1 Stat at L. 677, and reads as fol- 
lows: 

*' Sec. 2889. If any merchandise, of which 
entry has been made in the office of a collector, 
is not invoiced according to Uie actual cost 
r^AQi ^^'^^ ^ ^^ P^^^^ ^^ exportation, with design 
[ Z09 J ^ evade payment of duty, all such merchandise, 
or the vaiue thereof, to be recovered of the per- 
son makinff entry, shall be forfeited. " 

Section 2864 was originallv enacted as part 
of section 1<^ the Act of March 8, 1868. chap. 
76, 12 Stat, at L. 788, and reads as follows: 
" Sec. 2864. If any owner, consignee or agent 
of any merchandise shall Imowingly make, or 
attempt to make, an entry thereof by means of 
anv false invoice, or false certificate of a con- 
sol, vice consul, or commercial agent, or of any 
invoice which does not contain a true statement 
of all the particulars her^Binbefore required, or 
by means of any other false or fraudulent docu- 
ment or paper, or of any other false or fraudu- 
lent'practice or appliance whatsoever, such mer- 
chandise, or the value thereof, shall be for- 
feited." 

The bill of exceptions contains the following 
statement as to the proceedings after the above 
ruling of the court: The plamtifl asked leave 
to prove, successively, that items contained in 
the invoices mentioned in the complaint and 
bill of particulars were undervalued, within 
the meaning of the last dause of section 12 of 
tbe Act of June 22, 1874, which reads as fol- 
lows: ''Anything contalnied in any Act which 
provides for the forfeiture or confiscation of an 
entire invoice in consequence of any item or 
items contained in the same being unoervalued, 
be, and the same is hereby, repealed;" that the 
defendants, being consignees of the merchan- 
dise mentioned in the complaint, knowingly 
made entries thereof by means of false invoi^; 
that the defendants, being agents <^ the mer- 
chandise mentioned in the complaint, Imowing- 
ly made entry thereof Ij means of f idse in- 
voices; that tbe defendants, beinff consignees 
of the merchandise mentioned in the com- 
plaint, knowingly made entry thereof by means 
of invoices whton did not contain a true state- 
ment of the oarticulars required in that part c^ 
the Act of March 8^ 1868, preceding the provi- 
sion of the Act which was re-macted as section 



2864 of the Revised Statutes; that the defend- 
ants, being agents of the merchandise men* 
tioned in the complaint, knowingly made entry 
thereof by means of Invoices which did not 
contain a true statement of the particulars re- 
quired in that part of the Act of March 8, 1868, r2041 
preceding the provision of the Act which was ^ 
re-enacted as section 2864 of the Revised Stat- 
tutes; that the defendants, being tbe consignees 
of the merchandise mentioned in the complaint, 
knowin^y made entry thereof by means of 
false ai^ fraudulent documents and papers; 
and that the defendants, being the agents of 
the merchandise mentioned in the complaint, 
knowingly made entry thereof by means of 
false and fraudulent documents and papers. 
These requests being successivoly denied, the 
plaintiff excepted to each refusal . The Jury, 
under direction of the court, found a v^ict 
for the defendants, to whi<di direction the 

Slaintiff excepted. After a Judgment for the 
ef endants, the plaintiff took the case to the cir- 
cuit court by a writ of errcnr, where the Judg- 
ment was affirmed; and th^ have brought the 
case to this court by a writof error. 

The main contentions on the part of the de- 
fendants are that section 2889 relates only to 
purchased goods, and not to consiened gcx)ds, 
and that section 2864 Is supersedea by section 
12 of the Act of June 22, 1874. chap. 891, 18 
Stat at L. 188. These contentions were sus- 
tained by the district court in its (minion. 

Section 2889 provides for the forfeiture of 
merdiandise, or the value thereof, " To be re- 
covered of the person making entry," where 
the merchandise is " not invoiced according to 
the actual cost thereof at the place of exportap 
tion, with design to evade payment of duty.'* 
This section, originally enacted in 1799, is ap- 

glicable only td goods which are required to be 
ivoiced acoordmg to their actual cost at the 
place of exportation. Affinuo t. U. 8, 2 Story. 
421, 429, 4&. By section 2841 of the Revised 
Statutes, originally section 4 of the Act of 
March 1, 18S5. chap. 21, 8 Stat, at L. 780, 782, 
forms of oaths on the entry of goods are pre- 
scribed, one for the " consignee, importer, or 
asent." one for the " owner in cases where mer- 
^andise has been actually purchased," and a 
third for the " manufacturer or owner in cases 
where merchandise has not been actually pur- 
chased." In the first form of oath, the oath is 
that the invoice "exhibits the actual cost (if 
purchased), or fair market value (if otherwise 
obtaine^,*' at the time and place of procure- 
ment. In the second form of oath, the oath is 
that the oath contains " a Just and faithful ac- 
count of the actual cost " In the third form of 
oath, the oath is that the goods were not actually 
bought by the importer or oonsignee, or by his 
agent, in the ordinary mode of bugain and sale, 
but that nevertheless the invoice " contains a 
Just and faithful valuation of the same, at their 
fair market value " at the place of procurement 
Section 2845. originally section 8 of the Act 
of March 1, 1828, chap. 21 . 8 Stat at L. 788, pro- 
vides that "No mercbanoise subject U> ad vor 
lorem duty, belonring to a person not residing 
at the time in the United States, who has not 
.uired the same in the ordinary mode of bar- 
n and sale, or belonging to the manufacturer, 
whole or in part, of ue same, shall be ad- 
mitted to entry, unless the invoice thereof ie 
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Twiitd bj die <mA of the owner or of one of 
Ibe owim, • • • ce rtifyin g that the invoioe 
ooaUioA a true and f althnii acoonnt of the mer- 
«faaiidifl^ it its fiir maricet yalue, at the time 
and place when and where the kbm waa pro- 
curea or manufactured, as the case may he?* 

Section 2854, originally a part of aection 1 of 
the Act of March 8,18e8»diap. 76, 128tatat L. 
787, proTides as follows: *' All such inyoices " 
(that is, all hiYoices of merchandise imported 
from any foreign country), '* shall, at or oefore 
the shipment en the merohandlse, he produced 
to the oonsnl, vice consul, or commercial 
agent of die United States nearest the place of 
•hipment, for the use of the United States, and 
ahail haye indorMd thereon, when so produced, 
a declaration signed by the purchaser, manu- 
facturer, owner or agent, jetting forth that the 
invoice is in all respects true; that it contains, 
if the merchandise mentioned therein is subject 
to ad talofmn duty, and was obtained by pur- 
^ase, a true and full statement of the time 
when and the place where the same was pur- 
chased, and the actual cost thereof, and of all 
charges thereon; and that no discounts, bounties 
or mwbacks are contained in the invoice but 
such as have actually been allowed Uiercon; 
and when obtained in any other manner than 
by purchase, the actual market value thereof 
at the time and place when and where the same 
was procured or manufactured; and if subject 
to spedflc duty, the actual quantity thereof; 
and that no different invoice of the merchan- 
dise, mentioned in the invoice so produced, has 
been or will be furnished to any one. If the 
merchandise was actually purchased, the decla- 
ration shall also contain a statement that the 
currency in which such invoice is made out is 
the currency which was actually paid for the 
merchandise bv the purchaser. '^ 

It is quite clear, from the above provisions, 
that where imported goods are the property of 
their manufacturer, the invoice neea only state 
the fair market value of the goods at the place 
of manufacture, and it need not state "the act- 
ual cost Uiereof at the place of exportation." 
Therefore, an invoice of goods which belong 
to their manufacturer is not, noris an entry of 
iuch goods, within the purview of section 2889, 
ao as to make the person entering them with 
design to evade payment of duty liable to a 
forfeiture of their value. 

The most serious question arises in respect to 
aection 2864, which is alleged to have been 
superseded l^ section 12 of the Act of June 22, 
1874. The two statutes are hero placed in par- 
allel columns: 



fleetton 2864i2eoC8ed Seat- 
iitM (Sd ed.) 

**Jf any owner, oon- 
stgnee, or agent of any 
merohandfee shall know^ 
Ingly make, or attempt 
to make, an entry there- 
of by means of any false 
liivoioe,or false oerttfl- 
oate of a consul, vice 
consul, or oommerdal 
agent, or of any Invoice 
which does not contain 
a true statement of all 
-the particulars herein- 
l>ef ore requirAcL or by 
VMans of any other false 
or fraudulent document 
•or paper, or of any other 
false or f randulent prao- 
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Section 12ofthe Act of 
•Amm 22, 1S74. 

** That any owner, im- 
porter, conngnee, agent, 
or other person whosbalL 
with intent to defraud 
the re venusL make, or at- 
tempt to make, any entry 
of imported merchan- 
dise, by means of any 
fraudulent or false in- 
voice, aflldavit, letter, or 
paper,or by meansof any 
false statement, written 
or verbal, or who shall 
be guilty of any willful 
act or omission by means 
whereof the United 
States shaU be deprived 
of the lawful duties, or 



tloeorappUanoewbatso- any poitlOQ thevaoCao- 
ever, such merohandiae eminff upon the aaer- 
or the value thereof shall ohandlse, or any portloo 
be forfeited.** thereof, embraced or re- 

ferred to in such invoice, 
affidavit, letter, paper, 
or statement, or affected 
by miot act or omission, 
shall, for each offense, 
be fined in any sum not 
exceeding five thousand 
dollarSnor less than ftf^ 
dollars, or be Impriaonea 
for any time not ezoeed- 
Ingr two years, or both ; 
and, in addition to such 
fine, such merohandiae 
shall be forfeited; which 
forfeiture shall only ap- 
ply to the whole of the 
merchandise in the case 
or package contatnlnff 
the particular article or 
articles of merohandiae 
to which said fraud or al- 
leged fraud relates : and 
anytiiing contained In 
any Act which prorldea 
for the forfeiture or ooo- 
llacation of an entire tii- 
voice in consequence of 
any item or items con- 
tained in the same being 
undervalued, be, and the 
same is hereby repealed.** 

Aasumfng that the language of section 2864, 
declaring Uiat the merchandise or its value 
shall be forfeited, would authorize a suit in 
pet$onam, without a seizure of the merchan- 
dise, and also assuming that the suit for a for- 
feiture of the value may be brought against tho 
owner, consignee or agent, the (question for 
determination is whether the provision in sec- 
tion 2864, for a forfeiture of the value, is super- 
seded bj the enactment of section 12 of the Act 
of June 22. 1874, which provides only for a 
forfeiture of the merchandise, and does not pro- 
vide for any forfeiture of its value. 

Section 18 of the Act of June 22, 1874, pro- 
vides that any merchandise entered by any per- 
son violating section 12, but not subject to for- 
feiture under that section, may, while owned 
l^ him or while in his pottessfon, " to douMe 
the amount claimed, be taken by the collector 
and held as security for the pavment of any fine 
or fines incurred as aforesaid.'' Section 14 pro- 
vides that the omission, without intent thereby 
to defraud the revenue, to add, on entir, to the 
invoice, certain specified charges, shall not be 
a cause of forfeiture of the goods " or of the 
value thereof." Section 16 provides that, hi 
suits to enforce the forfeiture of goods, " or to 
recover the value thereof," no fine, penalty, or 
forfeiture shaU be imposed unless the Jurv shall 
find that the alleged acts were done with an 
actual intention to defraud the United Statea. 
Section 26 repeals all Acts and parU of Acta in- 
consistent with the provisions of that Act^ 
There is not in the Act any other repealing 
provision, except that contained in the con- 
cluding words of section 12, above quoted. 

The Act of June 22, 1874, was paned on the 
same day with the Revised Statutes, section 
6096 of which declares that the Revised Stat- 
utes embrace the general and permanent Stat- 
utes of the United States which were in force oo 
the first day of December, 1878. Section 5601 
declares that the enactment of the revision is 
not to affect or repeal any Act of Congress 
passed since the first day of Decembo-, 1878; 
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(hat an Acti pawed sinoe that date aie to have 
fall effect, as if passed after the enactment of 
the revision; ana that, so far as soch Acts vaiy 
from or conflict with any proyision contained 
in the revision, they are to nave effect as sub- 
sequent statutes, and as repealing any portion 
of the revision inconsisient therewith. The Act 
of June 22, 1874, is, therefore, a subsequent 
statute to the Revised Statutes, and repeals anv 
portion thereof which is inconsistent with such 
subsequent statute. 

On a full review of the above recited pro- 
visions of the Act of June 22, 1874, and of its 
other provisions, it is apparent that, so far, at 
least, as the acts subject to the penalties de- 
nounced in section 2894 are concerned, they are 
entindy covered by tiie provisions of section 
12 of the Act of June 22, 1874. There is no 
act denounced by section 2864 that is not em- 
bniced, both as to person and character of act, 
by the provisions of section 12. The latter sec- 
1 2001 ^^^^ adds, as a punishment for the offense, fine 
*^ ^ or imprisonment or both, and a forfeiture of the 
merchandise, in addition to the fine. It leaves out 
a forfeiture of the value of the merchandise; and 
forfeiture of such value is inconsistent with the 
terms of section 12, and is therefore repealed by 
it. The absolute forfeiture of the merchandise, 
provided for by section 12, is inconsistent, also, 
with the alternative forfeiture of the merchan- 
dise or its value, provided for by section 2864. 
The provisions of the two statutes cannot 
stand together. NorrU t. Oroeker, 54 U. S. 18 
How. m. 488ri4:210. 2181: U. 8. y.Ttmm. 78 
U. S. 11 Wall. 88, 92 [20: 163, 164] Mur- 
doch V. Memphitt, 87 U. S. 20 Wall. 690, 617 
[22:429, 437]; V, 8, v. Claflin, 97 U. S. 
.540, 562, 553 [24: 1082, 1086]; King v. Cor- 
nell, 106 U. S. 395, 396 [27 : 60] ; Pana v. 
Bolder, 107 U. S. 629, 638 [27: 424. 4281. 

riic consldenitions covered by the foreffoing 
views are so well discussed and enforced m the 
opinion of the district Judge in this case that it 
is not deemed necessary further to enlarge ui)on 
them. 

Section 2864 <^ the Revised Statutes, when 
originally enacted on the 22d of June, 18^4, did 
not contain the words '* or the value thereof 
after the words "such merchandise." By the 
Act of Februiury 18, 1876, chap. 80, 18 Stat, at 
L. 819, entitled "An Act to Correct Errors and 
to Supply Omissions in the Revised Statutes of 
the United States," and which Act states "That, 
for the purpose of correcting errors and supply- 
ing omissions In the Act entitled 'An Act to 
Revise and Consolidate the Statutes of the Unit- 
•ed States In Force on the First Day of Decem- 
ber, Anno Domini One Thousand Eight Hun- 
•dred and Seventy-Three,' so as to make the same 
truly express such laws, the following amend- 
ments are hereby made therein," it is provided 
«s follows: " Section two thousand eight hun- 
dred and sixty-four is amended by inserting in 
the last line, after the word * merchandise,' the 
words ' or the value thereof.' " Section two of 
the Act directs the Secretary of State, " if prac- 
ticable, to cause this Act to be printed and 
bound in the volume of the Revised Statutes 
of the United States." 

It is contended for the United States that this 
amendment to section 2864, made by the Act 
of Febroaiy 18, 1876, can be reasonably ac- 
counted for only upon the theory that, at the 
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date it was made, which was after the passage 
of the Act of June 22, 1874, chap. 891, Con- 
gress refsrded section 2864, as thus amended, 
as a valid existing law, particularly in respect 
to the amendment, and intended to declare that 
the value of the merchandise should be for- 
feited under section 2864, notwithstanding (ha 
missage of the Act of June 22, 1874, chap. 891. 
But we are of opinion that the amencfinent 
made by the Act of February 18, 1876, did not 
have the effect contended for. Ito sole object 
was to correct errors and supply omissions in 
the text of the Revised Statutes, as its title in- 
dicates, so as to make the same truly express 
the statutes in force on the first of December, 
1878, and it made special reference to the 

Srinted volume of the Kevised Statutes. It was 
1 no respect new legislation, nc^ a new law 
enacted to take effect from the date of its pas- 
sage, in such wise as to alter any enactment 
made since the passage of the Kevised Stat- 
utes. The intention was to mi^ section 2864 
read as it ou^t to have read in tlie printed 
volume, in the shape in whidi it was in force 
on the first day of December, 1878, as a part 
of section 1 of the Act of March^, 1863, chap. 
76, 12 Stat at L. 788. It left the the Act of 
June 22, 1874, chap. 891, to have its full effect 
in respect to section 2864, in like manner as if 
the words " or the value thereof " had been con- 
tained in that section, in the printed volume of 
the Revised Statutes. There was a law in force 
on December i, 1878, and subsequently thereto, 
down to June 22, 1874, authorisong a forfeiture 
of the value of merchandise for the causes stated 
in section 2864, and the fact that forfeitures of 
such value might have been incurred during 
the intervening period between December 1, 
1878, and June 22, 1 W4, was a sufi^dent reason 
for the correction made in section 2864. 
Th0 JudgfMtU of iht Oireuit Court i$ qf- 

ftrmscL 
Ttae copy. Test: 

James H. MoKanney, Clerk, Su^. Oourt, U. S. 
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R. WALTBR A COMPAKT, Judgment Cred- 
itors of Lakb a Aubtxk, PUk in JBBrr., 

ft. 
BICKHAM A MOORB. 

(Bee B. G. Beportsr^ed. W>-ttl.) 

Prtuiiee^-Ufay <^ attachment—^ohMer by pn^p&r 
cufleer-^mibtegvent consent order cfitUe—eub' 
eejueni Judgment ereditore cannot oftfect to reg* 
via/rUy of iriginaX levy. 

Where, after the levy of an attaehment, UDon the 
oonsent of the attaohment oie dttDi s. the debton 
and their asBlffnee, the attached coods have been 
sold by order of the court, and toe prooeeds paid 
to the otork to be held sabjeot to the order ox the 
court, sul)eeq[uent Judgment credltori oanoot be 
heard to obieot to the manner in which the prop- 
erty was oHginaily seised and toouirht into oourt 
and madesobjeotto itsorders. 

[No. 802.J 
Submitted May 11,1387. Deoided Mayg7,lS87. 

F ERROR to the District Court of the United 
States for the Northern District of Aisis- 
sippi. AJ^rmed, 
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The hlfltoiy and &oto of the case appear In 
the opinion of the court. 
Mr. & R. Walter, for plaintiiZs in error. 
Ko conned appeared for defendants in error. 

[321] Mr, JiuHee Harlan delivered the opinion of 
the court: 

September 29, 1888, Bickhamft Moore, cred- 
itors of Lake A Austin, sued out from the court 
below an attachment against the prop^tr of 
said debtors, directed to the Marahal oi the 
United States for the Northern District of Mis- 
sissippi. The writ came to the hands of that 
officer for execution. The attorney of the plaint- 
iffs informed him that " he wanted a blank 
deputization on a writ of attachment to send to 
Grenada," which was the place of the residence 
of the debtors. This request was at first de- 
nied, but finally the following indorsement was 

made on the writ: "I hereby appoint 

my special deputy to execute this writ, 

the plainmf not holding me for the acts of such 
deputy. J. L. Morphis, U. 8. Marshal." The 
wnt, so indorsed, was delivered to the attorney 
of the attaching creditors and he proceeded to 
Grenada with it 

The marshal testifies that he made the above 
indorsement with the understanding that the 
blank should be filled up with the name of a 
'^bonded officer." AppucaUon being made to 
R A. Hall, Sheriff of Grenada Oounty^, to exe- 
cute the writ, that officer agreed to do so. His 
name was accordingly in^ed hi the blank 
left in the indorsement thereon. He subse- 
quently declined to act. Thereupon, the attoi^ 
ney for the attaching creditors erased the name 
of Han and filled the blank with the name of 
Samuel Ladd, who was a town marshal. The 
latter executed the attachment on the second of 
October, 1888, by levying upon certain prop- 
erty belonging to Lake, and to LakeA Austin. 
At a late hour of the same day, a regular dep- 
uty of the marshal appeared at Grenada and 
roAA-i took possession of the personal property, which 
^ * had been previously sdzed by Ladd under the 
writ of attachment. The writ was also deliv- 
ered to him by Ladd. 

On the 19th day of October, 1888, the follow- 
ing order of sale was made in the cause: 

^'Upon the application and consent, by attor- 
neys, of all the creditors who have heretofore 
sued out attachments in this court against Lake 
& Austin, defendants, and upon consent of said 
defendants and A. 0. Hebron, claimant, as as- 
signee In the deed of assignment executed by 
said Lake & Austin, and with the consent of 
all other and non-attachine creditors of said 
Lake A Austin, who are this day represented 
by Messrs. Sullivan A Sullivan and Slack & 
liongstreet, and it appearing tmto the court 
that an immediate safe of the effects so assigned 
and attached will best promote and subserve 
the interests of all and each and every of the 
creditoni of said Lake & Austin; Thertfow, It 
is ordered, adjudged and decreed by tiie court 
that the marshal of this Judicial district shall 
sell at public auction, for cash, to the highest 
bidder, in one bulk, all the dry goods, grocer- 
ies, and all other merchandise assigned by said 
Lake A Austin and subsequently attached and 
seized under writs issued from this court as 
aforesaid, • • • and when so sold, the pro- 
ceeds of such sale said marshal shall immedi- 
IIM 



atelv par to the clerk of thitcofort, and be held 
subiect to the orders of this court The |m>* 
ceeos of such sale shall stand in all reroects in 
lieu of and represent the goods and etfeds a» 
signed and attached, and be liable as said prop- 
erty and effects now and to said attachment 
liens in their order, and not further or other- 
wise; and the rights of the parties claiming said 
eoods and effects to replevy the same or to re- 
duce the same or any part thereof upon claim 
made and the execution of bond, as required by 
law, shall be in no wise prejudiced or affected 
by said sale; nor shall the consent to said sale 
in any wise operate as a waiver of or to the 
prejudice of any right, benefit, or advantage 
now held, possessed or claimed by said parties 
or any of them, but all and singular the same 
shall be preserved, this being simply a consent 
order, and intended to convert the property 
into money in order to protect the same from 
waste and great depredation, and to let the [328] 
money represent the property in all respects in 
the litigaUon. It is furtner ordered that said 
marshal do keep accounts of his said sales, 
showing the amount of proceeds of the several 
assets sold in the several bulks." 

A sale was had pursuant to that order, and 
the sum of $S4,660— not more than sufficient to 
satisfy the daim of the plaintiffs and their costs 
— ^was realized, and paid over to the clerk of 
the court The return of sale shows that so 
much of the order as required the sale of the 
books of account and dioses in action was re- 
scinded, and the notes levied on were delivered 
to A. 0. Hebron "in accordance with an agree- 
ment between counsel for plaintiff and defenik 
ants." 

Onthe20thday-«'«v^r;::oer,1884, theplaint- 
ifb in error, creditors of Lake A Austin, pro- 
cured a Judgment against the latter for 
$6,800,818, ana obtained thereon a writ of gar- 
nii^ment against. the marshal and dark oxU)a 
court 

On the second of January. 1884, the same 
Judgment creditors moved tne court to dl^ 
charge the levy made In bdialf of Bickham A 
Moore upon the following grounds: 

"1. Because said alleged levr was not made 
by the U. S. Marshal or any of his deputies, or 
by anyone duly authorized to execute said wiil 
or attadiment 

'*2. Because the writ of attachment in thia 
cause was levied and executed by Sam. Ladd« 
who was not and is not an officer of tills court 
from which said writ emanated and was return* 
able, said Ladd not being dther a regular dep- 
uty U. S. Marshal or a medal depu^. 

*'8. Because Mr. H. M. Sullivan, one of the 
attorneys for plaintiffs in this cause, appointed 
said Sam. Lead to execute the said wnt of at> 
techment. 

*'4. Because J. L. Morphis, the U. S. Marshal 
for the Northern District of lOssissippi, appoint- 
ed R. K. Hall, Sheriff of Grenada County,his de^ 
puty to execute the said writ of attadiment in thia 
cause, by his written deputation upon the htuck, 
of and on the said writ of attadmient which 
said writ was sued out in the U. S. Court for 
the Northern District of liDssisidppi; and said 
writ was not executed by said Hall, who waa 



so appointed, but was executed by sdd Sam. 
Ladd upon the appdntment of Mr. H. M. Sol- r-A^i 
Uvan as aforesaid, wittiovitany forther author- ^^^^ 
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Hy from add U. S. Manhal, by strildog oat 
the name of Mid Hall, upon hit own motion, 
upon nid Hall's declining to act, and sabtti- 
tating the name of Sam. Ladd in place and 
ftead thereof . 

"6. Because said lerj was not made by an J 
lawful officer whatever, or by anyone dmy ap- 
pointed to make said lery." 

The motion was denied, and the present writ 
of error is brought to reverse that Judgment. 

On behalf of the plaintiH it is ins&ted: t 
That the law does not authorize anyone to serve 
writs directed to a marshal, except that officer 
rooKi Mmself, or such of his appointees as may have 
L9XOJ ^^y qualified as deputies, by takingthe oath 
or affirmation prescribed bv section 782 of tlie 
Revised Statutes of the United States; and that 
service by anyone else is void. 2. Assuming 
that an appointee of the marshal, who was not 
thus qualined, can serve process directed to the 
marshal, the latter has no right to delegate to 
another his i)ower of appointment; and he can- 
not ratify such an appointment, nor validate a 
levy maae in his name by one not lawfuUv ap- 
pointed. 8. Assuming that the marshal has 
ue right to delegate his power of appointment, 
the authority conferred oy him on the attorney 
of Bickham A Moore was exhausted after 
Hall's appointment and agreement to serve. 

On the other hand, it may be claimed that, if 
the appointment of Ladd to execute the attach- 
ment was illegal, and if his levy was void, the 
subsequent action of a regular deputy of the 
marshal in taking possesnon of tne attached 
property, and holding it under the writ deliv- 
erea to mm by Ladd, made the levy from that 
time so far valid that the property waa there- 
after to be deemed in the lawful custody of such 
deputy, under the writ of attachment 

It is unnecessary to determine any of these 
questions; for the record shows that on the 
19th of October, 1878— before the plaintiffs in 
error obtained their Judgment i^^ainst Lake Sb 
Austin, and, therefore, before they had ac- 
quired any special interest in the property— the 
court below, upon the application and with the 
eonsent of all the creditors who had thereto- 
fore sued out attachments, and with the con- 
sent, as wen as of the debtors themselves as of 
Hebron, the assignee in the deed of assignment 
executed bv the debtors, the attached effects 
were sold by order of the court, and the pro- 
ceeds paid, pursuant to that order, to the derk. 
Thus, every person, who was in a position, in 
refei:iBuce to the property, to object to the man- 
ner in which the writ of attachment was exe- 
cuted consented that the property be placed 
under the control of the court, the proceeds of 
the sale to bo applied to the attachment Uens hi 
their order. 
[3261 Under these circumstances, creditors who 
did not obtain Judgments until after sudi con- 
sent order was made, cannot be heard to ob- 
ject to the manner in which the property was 
originally seized and brought into court, and 
made subject to its orders. The attaching 
creditors, the debtora, and the assignee of the 
debtors, having all approved what was done, 
subsequent Judgment creditors— the consent 
order of sale no^ . jing impeached on the ground 
of fraud— acq;«ifed no such rights in the prop- 
erty as entitled them to question the disposition 
made <^ it or of the prooeeds of sale. 
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WESTERN UNION TELEGRAPH COM- [347] 
PANY, Fiff. in Brr., 

9, 

WILLIAM PENDLETON. D^. in Err. 

(See a a Beporter's ad. Sir-8BQL> 

Comtitutional law — interstate commerce— ^n^ 
tercouree by tdegra^ — transmistion into, and 
delivery in, other Statee— State cannot regu- 
late—Indiana Statute, wid. 

1. IntorootUBe by tetoflrnph b et w e e n the States is 
interstate oommeroe. 

2, A State has no authority to reffolate the trans- 
misBlon of teleffraphlo m«?iaBagoB into other States 
and their delivery therein. 

8. The Statute of Indiana, which attempts to rnr- 
ulate the mode in which messages sent bf tm^ 

a>hlo companies doing business in said Stale shall 
ellTered m other States, is void, such regulation 
being an int erfer ence with the freedom of inter- 
state commerce. 

[No. 367.] 
Argued AprUrr, 1887. Deeidod May 27,1887. 

PI ERROR to the Supreme Court of the State 
of Indiana. Bnereed, 

Statement of the case by Mr. Jurtice Fields [3^8] 
The Statute of Indiana dedaies that "Ereiy 
electric telegraph companr, with a line of wiies 
whoUj or partly in tlus State, and engaged hi 
telegraphing for the public, shall, during the 
usual ctece iiours, recdve dispatches, whether 
from other telegraphing lines or from indiyid- 
uals; and on payment or tender of the usual 
charge, according to the regulations of iuch 
company, shall transmit the same with impar- 
tiality and ffood faith, and in the order of time 
in wnich they are received, under penalty, in 
case of fdlure to transmit, or if postponea out 
of audi order, of one hundred dollars, to here- 
ooTvred by the person whoae dispatch is neg- 
lected or postponed ; I^ro9ided, however, That 
arrangements may be made with the pabliahers 
of newspapers for the transmission of intelli- 
gence of general and public interest out of its 
order, and that commmiicationa for and from 
officers of Justice ahaU take precedence of all 
others." ^. 4176, R 8. Ind. ISSl. And thai 
"Sodi companies shall dellTer all dispatches, by 
messenger, to the persona to whom the nma 
are ad<fiesBed, or to their agents, on the pay- 
ment <^ any charges due for the same : Jro- 
vided. Such persona or agents reside within one 
mile of the telegnH^hic station, or within the dtr 
or town in which such station is." Sec. 417S, 
Id 

The present action is brought by William 
Pendleton, the plaintiff below, to recover of 
the Western Union Telegraph Company the 
penalty of $100 prescribed oy the above statute, 
for falling to deliver at Ottumwa, in Iowa, a 
message received by it in Indiana for transmis- 
sion to that place. The complaint, as finally 
amended, alleges that the defendant below, the 
Western Union Telegraph Company, is a oor- 
poration organised and iubsistmg under the 
laws of Indiana, with a Una of wires from 
ShelbyviDa, in that State, to Ottomwa, hd Iowa; 
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that on the 14th of April, 1888, at thirty-flve 
minutes past 5 o'clock in the afternoon, at 
which time the Company was engaged in tele- 
graphing for the pubUc, the plaintin deliyered 
to its agent at its office in Shelby ville, the fol- 
lowing telegram foi^ transmission to its office 
in Ott^mwa, viz. : 

"April 14th, 1888. 
"To Rosa Pendleton; cire James Barker, 

Near city graveyard, Ottumwa, Iowa. 
"Have you shipped things? If not, don't 
ship. Answer qm^tk. 

"Wm. Pendleton;" 

That upon its deK/erv, the plaintiff paid the 
agent sixty cents, being the amount of the 
charge required for its transmission from Shel- 
by vine to Ottumwa; that, without any fault or 
hiterference on his part, the Company, after 
transmitting the message to Ottumwa, where it 
was received at half past seven in the afternoon 
of that day, failed to deliver it either to Rosa 
Pendleton or to James Harker, whereby the 
plaintiff sustained damage, and the defendant 
became liable for $100, under the Statute of 
Indiana; for which sum plaintiff demands Judg- 
ment. 

To this Complaint the Company answered, 
tdmitting the receipt of Uie telegram as alleged, 
and setting up that it transmitted the message 
with impaitiality and good faith, in the order 
of time in which it was received, and without 
delay, to its office in Ottumwa, Iowa, where it 
was received, as alleged, at half past seven of 
that day: that James Marker, to whose care 
the message was directed, lived more than one 
mile from the telegraph station at Ottumwa ; 
that, in accordance with the usual custom of 
the office, the message was, wiUiout delay, 
placed in the postofnce of that town, with 
proper stamp thereon, and duly addressed; and 
that the telegram was lecdved by the person to 
whom it was addressed on the following mom- 
hog. April 16, 1888, at about 9 o'clock. 

The answer further aet forth that the duties 
and liabilities of telegraph companies in Iowa, 
and the transmission and delivery of the tele- 
grams within the State, are regulated by a spe- 
cial statute of that State, which is as follows, 
viz.: "Any person employed in transmitting 
messages by telegraph must do so without un- 
reasonable delay; and anyone who willfully 
fails thus to transmit them, or who intention- 
ally transmits a message erroneously, or makes 
known the contents or any message sent or re- 
ceived to any person, except him to whom it is 
addressed or to his agent or attorney, is guflty 
of a misdemeanor. The proprietor of a tele- 
graph is liable for all mistakes in transmitting 
messages made by any person in his employ- 
ment, and for all damages resulting from a 
failure to perform any other duties requh^by 
law;" that by that statute the defenaant was 
not required to deliver telegrams by messenger 
to the peraont to whom they were addressed ; 
that fai the City of Ottumwa it had established 
a certain district withfai which it delivered tel- 
egrams by messenger ; and that on the receipt 
of the telenam in question at Ottumwa it was 
ascertained that Barker, to whose care it was 
addressed, did not reside within the delivery 
district, but outside of it, and more than one 
mile from the defendant's office, and that, in 
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accordance with the custom and usage of the 
office, and in order to facilitate the delivery of 
the messa^, a copy of the telegram was 
promptly placed in the postoffice at Ottumwa, 
with proper address, and delivered as stated 
above. 

To this answer the plaintiff demurred; the 
Circuit Court of the State sustained the de- 
murrer; and, the defendant electing to stand 
upon its answer, judgment was rendered for 
the plaintiff fur $100, which, on appeal to the 
Supreme Court of the State, was affirmed, and 
the Company brings the case here for review. 

Memen, Ansnatna L. ISa«<m« Joteph R. 
McDonald, and John M, Butler, for plaintiff in 
error: 

The business of telegraphing from one State 
to another is interstate commerce, within the 
meaning of tiie eighth section of the first arti- 
cle of the Constitution of the United States. 

Pentaeola Tel. Co. y. WeOern Unim Tel. Co. 
96 U. S. 1 (24: 708); TeUgra/ph Co. y. TexM, 105 
U. S. 460 ^'. 1067). 

The power of Conjgress to regulate interstate 
commerce is exclusive in all cases where the 
subject over which the power is exercised is in 
its nature national, or admits of one uniform 
^stem or plan of regulation. The inaction of 
Congress upon such a subiect Lb equivalent to 
a declaration that it shall be free from all state 
regulation or interference. 

Oloueester Ferry Oo, v. Pa. 114 U. S. 196 (29: 
158); Broum v. Houston, 114 U. S. 622 (29: 257); 
Pickard v. Pullman Souihem Cwr Oo, 117 U. a 
84(29 : 785) ; WahaOi, 8t.L.dkRR,R. Oo. y. 
lU. 118 U. S. 557 {ante, 244); WaUituf v. JftWc 
116 U. S. 464 (29 : 693); Coreonr, Md, 120 U. 
S. 502 (onto, 699); OaaeofThe State Freight Tax, 
82 U. 8. 15 Wall 2^ (21: 146) ; Oooley v. Pk>H 
Wardens, 68 U. S. 12 How. 299 (18 : 996) ; GO^ 
man y. PkOa. 70 U. S. 8 WaU. 718 (18 : 96) ; 
HaU y. Be Ouir, 95 U. S. 485 (24: 547), on page 
497(551); B.B.Oo.y. Hueen, 95 U. S. 466 (24: 
627). 

The snbjoct over which the power of regula- 
tion is attempted to be exerdaed in this caae ig 
in its nature national and properly admits only 
of one uniform system or plan of rwilation. 

TOegrapfi Oo. y. Texae, 105 U. S. 460, 466 
(24 : 1067, 1068). 

Acts rendered penal by law are penal only 
because the law of the place where committed 
makes them so. 

Oraham y. JMbnsmA, 22 Vt. 548: Eiehardmm 
y. BwrliMton, 88 N. J. L. 192; Sladc v. Otbbe. 14 
Vt 857; TFWoftf y. Panama R. B. Oo. 28N. Y. 
465; Story, Conf. L. §§ 18, 20: Hutchinson, 
Carriers, § 777; NaehviUe ete. B. S. Oo. y. Eakin, 
6 Cold. (Tenn.) 682; Orowley y. Panama B, R 
Oo. 80 Barb. 99; Leonard v. Steam Nav. Oo. 84 
N. Y. 48; Shedd y. Moran, 10 Bradw. 618. 

(No counsel appeared for defendant in error.) 

Mr. Juettee Field delivered the opbiion of TSS^l 
the court, as follows: 

The contention of the Western Union Tele- 
graph Company is that the law of Indiana is in 
oonffict with the clause of the Constitution vest- 
ing in Congress the power to regulate com- 
merce among the States. 

In Telegraph Oo. y. Texas, 105 U. S. 460 [26: 
1067], it was decided by this court that inter- 
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course by the telc^ntiph between the States is 
interstate commerce. Its language was : " A 
telegraph company occupies the same relation 
to commerce as a carrier of messages that a 
railroad company does as a carrier of gooda 
Both companies are instruments of conmierce, 
and their business is commerce itself. They 
do their transportation in different ways, and 
their liabilities are in some respects different; 
but they are both indispensable to those en- 
gaged to any considerable extent in commer- 
cim pursuits." 

Although intercourse by telegraphic mes- 
sages between the States is thus held to be in- 
terstate commerce, it differs in material partic- 
ulars from that portion of commerce with for- 
eign countries and between the States which 
consists in the carriage of persons and the trans- 
portation and exchange of commodities, upon 
which we have been so often called to pass. It 
differs not only in the subjects which it trans- 
mits, but in the means of transmission. Other 
commerce deals only with persons, or with vis- 
ible and tangible things. But the tel^raph 
transports nothing visible and tangible; it car- 
ries only ideas, wishes, orders and Intelligence. 
Other commerce requires the constant attention 
and supervision of the carrier for the safety of 
the persons and property carried. The message 
of the telegraph passes at once beyond the con- 
trol of the sender, and reaches the office to 
which it is sent instantaneously. It is plain, 
from these essentially different characteristics, 
[357] that the regulations suitable for one of these 
kinds of commerce would be entirely inappli- 
cable to the other. 

In the consideration of numerous cases in 
which questions have arisen relating to ordi- 
nary commerce with foreign countries and be- 
tween the States, this court has reached certain 
conclusions as to what subjects of commerce 
the regulation of Congress is exclusive, and 
indicated on what subjects the States may exer- 
cise a concurrent authority until Congress inter- 
venes and assumes control. Codley v. Board at 
Wcvrdem, 58 U. 8. 12 How. 299 [18:9961; GW- 
man v. Phila, 70 U. S. 8 Wall. 718 [18:961; 
OrandaU v. Nevada, 78 U.S. 6 Wall.85 [18:7451; 
Welton V. M%9soun, 91 U. 8. 275 [28:84^1; Sm- 
derwn v. Mayor, 92 U. 8. 259 [28:548] : Inman 
SteamBhip Co. v. Tinker,^ U. 8. 288 [24:118]; 
Hall V. De Ouir, 95 U. 8. 485 [24:547]; Oaunty 
of Mobile v. KimbaU, 102 U. 8. 691 P6:288l; 
Transportation Co, v. Parkenburgh, 'fffl U. 8. 
691 [27:584]; Gloucester Ferry Co. v. Pa, 114 
U. S. 196 [29:158]; Wahaeh, 8t, L, A P. R, Co. 
V. lU. 118 U. 8. 557 [ante, 244]; and Bobbins v. 
/^lelby Tax. Diet. 120 U. 8. 489, 498 [ante, 694]. 
But with reference to the new species of com- 
merce, consisting of intercourse by telegraphic 
messages, this court has onlv in two cases been 
called upon to inquire into tne power of Con- 
gress and of the State over the subject. In Pen- 
eaeola Tel. Co. v. Weetem Union Tel. Co. 96 U. 
8. 1 [24:708], this court had before it the Act 
of Congress of July 24, 1866, 14 Stat, at L. 221, 
"To aid in the construction of telegraph lines, 
and to secure the use of the same for postal, 
military and other purposes;" and it held that 
the Act was constitutional so far as it declared 
that the erection of telegraph wires should, as 
against state interference, be free to all who 
accepted its terms and conditions, and that a 
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telcCTaph company of one State accepting them 
could not be excluded by another State from 
prosecuting its business within her jurisdiction. 
In Telegraph Company v. Texas, 105 U. 8. 460 
\mprd\, from the opinion in which we have 
quoted above, it was held that a statute of Texas 
imposing a tax upon every message transmitted 
by a telegraph company doinff business within 
its limits, so far as it operated on messages sent 
out of the State, was a regulation of foreign 
and interstate commerce, and, therefore, m- 
yond the power of the State. 

In these cases the supreme authority of Con- 
gress over the subject of commerce by thetele- 
§raph with foreign countries or among the 
tates is aflOrmed, whenever that body chooses 
to exert its power; and it is also held that the 
States can impose no impediments to the free- 
dom of that commerce. In conformity with 
these views the attempted regulation by Indi- 
ana of the mode in whidi messages sent by tel- 
egraphic companies doing business within her 
limits shall be delivered in other States cannot 
be upheld. It is an impediment to the freedom 
of that form of interstate commerce, which ii 
as much beyond the power of Indiana to inter- 
pose as the imposition of a tax by the State of 
Texas upon every message transmitted by a tel- 
egraph company within her limits to other 
States was beyond her power. Whatever au- 
thority the State may possess over the trans- 
mission and delivery of messages by telegraph 
companies within her limits, it does not extend 
to the delivery of messages in other States. 

The object of vesting the i)ower to regulate 
commerce in Congress was to secure, with ref- 
erence to its subjects, uniform regulations, 
where such uniformity is practicable, a^nst 
conflicting state legislation. Such conflicting 
legislation would inevitably follow with refer- 
ence to telesraphic communications between 
citizens of different States, if each State was 
vested with power to control them beyond its 
own limits. The manner and order of the de- 
Uverv of telegrams, as well as of their trans- 
mission, would vary according to the judgment 
of each State. Indiana, as seen by its law given 
above, has provided that communications for or 
from officers of justice shall take precedence, 
and that arrangements may be made with pub- 
lishers of newspapers for the transmission of 
intelligence of general and public interest out 
of its order, but that all other messages shall 
be transmitted in the order in which they are 
received; and punishes as an offense a disregard 
of this rule. Her attempt, by penal statutes, 
to enforce a delivery of such messages in other 
States, in conformity with this rule, could 
hardly fall to lead to collision with their stat- 
utes. Other States might well direct that tele- 
grams on many other subjects should have 
precedence in delivery within their limits over 
some of these, such as telegrams for the attend- 
ance of physicians and surseons in case of sud- 
den sickness or accident, tdegrams calling for 
aid in cases of Are or other calamity, and tele- 
grams respecting the sickn<«s or death of rela- 
tives. 

Indiana also ^^uires telegrams to be deliv- 
ered by messengers to the persons to whom they 
are adoressed, u they redde within one mile of 
the telegraph station, or within the city and 
town in which such station is; and the require- 
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sent ^ipUa^ Meoidliig to the daddon of ita 
fopmno eooit in lUi am, wbea Uie delivei? 
ii to be nukdo In another 8tat& Other State* 



qoira the dot: wfthln Icaa lindta; but u the law 
of one State can preacrlhe the order and man- 
ner of ddlvei7 In another State, the receiver of 
the mmnnrr would often find hlmBelfincuirlDC 
a penaltj Mcwue of conflicting laws, both ol 
which he could not obey. Coofilct and con- 
todoo would only follow the attempted exet- 
die flf nch a power. We are clear that It does 
Mt axlit In any State. 

lit Supreme Court of Indiana placed ita da- 
cbkin fn mpport of the statute priodpallf nnon 
Ifaa giotmd that It vaa the eierciae of the police 
power of the State. Undoubtedly, under the 
leearred powera <rf the State, whkn are dealg- 
■ated VDoer that some what ambignous "'-' ' 



B of the comiDimltf . The snbjccta upon 



tboe b this necenaij llmitatloo : that the Stete 
doM not thereby encroach upon the tree ezer- 
dae of the power vested in Congreaa by the 
Oonadtntion. Within that Umitation It nav 
undoubtedly make all necesaary provlaianB with 
retpect to the buQdinga, polea and wliea of 
telegr^th compaDtee witluQ its Jurisdiction 
whtoi the comfort and convenience of the com- 
munity may require. 

It foUowB from the views exprened that (As 
fudgmait t^ the eourtbelou mvtt benetrted, and 
lAe eatua rwuutdedfor /urtA«r ptvetidingt not 
ineofitUtint mtt mm opinion; and it iitv or- 
dend. 
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APPEAL from the CircultConrt of the United 
BUtee for the District of Htnnesota. 4f- 

■nw hlstoiy and facts of the case appear in 
ttte epinloB of the court 
1190 



Mmm. AnsoB B. Jaekson and P. JC 

Babeoek, for appellant, 
Mr. Ottorca C I9qiilr«a. tot appellee. 

Mr. Jvtiee Matthews delivered the opin- , 
ion (d the court: 1301] 

Thia Is a bill in equity died by the appellee, 
who was complainant below, a corpotaocm of 
Indiana, and a citizen of that State, for the 
purpose of eofordog a mechaDica* lien under 
the laws of Minnesota for the price and valos 
of a cerleln gas bolder, alleged to have beea 
constructed and erected by it upon the piemlaea 
of the appellant. 

The bin aveia that on or about the ISth dny 
of Februai;, 1881, at the instance and requeat 
of tbe defendant, the plaintiff erected and con- 
structed for the defendant one teleeoopic gas 
holder, at the City of HinneapoUs, Minnesi^ 
at the aneed pnce of $9,070; and that sala 
gas holiUT was In all things maaofactared, 
put up, and erected In a good, iobstantial and 
workmanlike manner, and was reasonably 
worth said Bum of $0,070; Ih^ Uie defendant 
also agreed to pay the plaintiff tbe expense of 
labor and material expended by the plaintiff in 
erecting the scafColding for the construction of 
said gas holder, and that said cost was the sum 
of $138.26, and that said gas holder was erected 
upon certain described real estate belonging to 
defendant; that the defendant has paid on ae- 
coimt of the construction of said gas holder and 
coat of said scaffolding tbe sum of $8,793.74. 
and no more, and demands judgment apvinst 
thedefendaottorUieBumof$n,4iS.51. and that 
Buchjudgmeot maybedecreedUibealieD q^d 
the stud gas holder and the lands upon which 
the BBwe Is situated. 

The answer admits that tbe contract price of 
said gaa holder was the sum of $fi,070: denies 
tbatUiedi 



same was of no grater value than the aom of 
$4,070; avers that Ute defendant has mid tha 
plaintiff on account of said gas holder, Id carii, 
the sum of $4,e6a84; that tlie defendant de- > 
liveiedtheplitlntiffcokeonaccount of saldgai ' 

1..1J f ^ y^^ o( $1,14^ '■■ ■»—<— •£-. 
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•aid gas holder was erected upon the lands of 
the defndant, and avers that the same la per- 
sonal proper^, and aveia that tbe same was 
erected and constrtictad under an expresa con- 
tract, by the termsof which saldgaa bolder wat 
to be coDStrocted in exact eccordance with ce^ 
tain plans and speddcations which form a part 
of said coDtractj aveiy that said gas holder wai 
not coDstnided according to sud contract or 
said pluis and spedflcsUons, or in a good end 
workmanlike manner; avers that by reason of 
the same not having been constructed according 
to said contract, plana and speciflcatioiu, tbe 
same has never been fit for the purpose tor 
whitA it was built, and has never woAed in a 
manner oontemplated by said ctmtnct, and has 
always been an imperfect holder; avers that the 
difference in value between said holder as coa- 
structed and what It would have been if con- 
structed in accordance with said contract is the 
sum of $C,000; avers that bj Uie terms of nid 
contract it was expressly agreed Uiat tlie pUdnt- 
iff should have tbe iron and other material neo 
essary to build, construct and fully complete 
Itt t . iit. 
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nld holte In the dtj of Minneapolis, within 
dxtj dayi after being notified by toe defendant 
to prodaoe the same, and to tuvj complete said 
flas holder on or before the 15th day of KoYem- 
Der, 1880. 

That the defen(«dnt notified the plaintiilon 
or about die first day of July, 1880, that it was 
ready for it to ship said material, and that the 
defendant, at great cost, erected and fully com- 
pleted the tank and buildhig, in whicn nid 
ins holder was to be placed, on the first day of 
September, 1880, so far as the defendant bad 
■jneed to construct the same, but that the plaint- 
iff, disr^ardine its contract, did not ship to 
and proouoe sud material at the City of Min- 
neapolis until the winter of 1880 and 1881, and 
did not pretend to have completed said holder 
until fbe 19th day of February, 1881, and that 
the defendant has never consented to or waived 
the breach of said contract, as above alleged; 
avers that between the 15th day of November, 

1880, and the 19th day of February, 1831, the 
defendant was engaged in the business of man- 
ufacturing,fumishing and selliog gas to the City 

[808] of Minneapolis and the citizens thereof , and that, 
had the plaintiff constructed and completed said 
sas holder on or before said 15th day of Novem- 
oer, 1880, the defendant would have made a liurge 
amount of profit upon the gas it could and 
would have manufactured, furnished and sold 
between said 16th day of November, 1880, and 
the 19th davof February, 1881; to wit. the sum 
of $6,757.89, and that, by reason of said plaint- 
iff not completing said gas holder within the 
time specified in the contract, the defendant 
was deprived of such profit and was thereby 
directly damaged in the sum of i6,757.89; and 
demands ludement against the plaintiff for the 
sum of $9,083.19. with interest thereon since 
the 19th day of February. 1881. 

The replication denies aU the averments of 
the answer. 

On final hearing the court below found the 
facts to be as follows: 

"On May 28. 1880, the complainant concluded 
a verbal contract with the defendant for the 
construction and completion, ready for use, of 
a telescopic gas holder at Minneapolis, accord- 
ing to certain written specifications furnished 
by the complainant The defendant was to 
notify the complainant when to purchase the 
sheet iron .to be used in manufacturing the 
holder, and was to have the benefit of any fiuc- 
tuation in the price of the iron between the date 
of the contract and the day when notice was 
given. No time was fixed when the gas holder 
should be completed ready for use, though the 
defendant was anxious it should be remj by 
November 1, 1880, or in the early fall. The 
contract price was $9,070, and the holder was 
completed and accepted ^bout February 19, 

1881, and has been in part paid for. It is not 
constructed of the material reauired by the spec- 
ifications, and does not fulfill in every respect 
the requirements of the contract. 

"The complainant, by the terms of the con- 
tract, was required to erect the gas holder at 
Minneapolis and complete it ready for use, and 
this necessitated sca£fo1ding as the work pro- 
gressed. . Although theie is a conflict of testi- 
mony about fumlBhing the scaffolding, I am 
of the opinion that the compkdnant waived the 
clause in the original specifications, which re- 
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quire 'the gas company to furnish the neces- 
sary scaffoidinff, etc/ The iron used in the 
manufacture of the holder is not of the kind 
and quality called for in the specifications, and 
the difference in price is three quarters of a cent 
per pound. The complainant did not furnish 
guard rails and braces, as lequhred, wliich were 
worth about $50, and has not paid for stoves it 
used during the construction of the holder, 
which were purchased bv the d^endtmt at tht 
price of $01.80. It would also require an ex- 
penditure of $10 to properly adjust the holder, 
which slighuy tipped. The defendant has 
paid on acoount of construction $8,792.74, to 
whi<di complainant concedes in addition a 
credit of $891" 

A decree was rendered in favor of the com- 
plahiant for $8,686.96, with interest from Feb- 
ruaiy 19, 1881, being for the amount of the 
contract price, less deductions on account of 
payments and the allowances mentioned. 

In opposition to the conclusions of the cir- 
cuit court, the appellant now insists: 

1. That, by the terms of the contract between 
the parties, the gas holder was to have been 
finished and in place on or before the 15th of 
November, 1880. 

2. Tliat, on account <^ the delay between 
that date and February 19, 1881, when the 
work was completed, the appeUant was enti- 
tied to the profit it would have made on the 
manufacture and sale of gas during that inter- 
val, amounting, as is claimed, to the sum of 
$6,767.89. The rule for the ascertainment of 
these profits, as stated and claimed by counsel 
for the appellant, is as follows: 

"Given a fixed number of pipes of given di- 
mensions for conducting the illuminatuig fiuid 
from a holder of ample storage capacity to a 
given number of consumers, who desire and 
are ready to pay for all the gas which the stand- 
ard pressvue can supply during certain hours, 
and it becomes a mere matter or mathematics to 
ascertain the precise number of thousand feet 
which would be thus supplied and sold. It is 
equally a matter of arithmetic to ascertain the 
number of feet supplied through the same pipes, 
with one half or one third the proper pressure. 
And the difference multiplied oy the net profit 
per thousand feet gives the precise amount lost 
by the loss of pressure and storage capacity." 

It was in testimony on the part of the appel- 
lant that the gas cost for its manufacture $1.50 
per 1,000 feet, and that the Company obtained 
from its customers $8.50 per 1,000 feet, mak- 
ing a profit of $2 on every 1,000 feet. The 
assumption was tiiat the whole amount of gas 
which could have been made by the use <^ the 
new gasholder during the period of deli^, by 
the increased pressure, would have been forced 
through the pipes into consumption, without 
addition to the number of consumers, and that 
it would have amounted to the sum mentioned. 

8. That a much larger sum than $675, being 
at the rate of three fourths of a cent per pound on 
the quantity of iron used, should have beenal* 
lowed for the difference in value between the 
gas holder as constructed, and its value if it 
had been constructed according to the contract; 
the claim being, under this head, that the con- 
tract called for annealed iron, whereas that act- 
ually furnished was conunon iron* and not 
suitable for the purpose. 
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Wo have carcf nHy examined and weiehed all 
the evidence in the case bearing on the facts in 
dispute. We are clearly of opinion that the con- 
tract as made did not fix anytime for the comple- 
tion of the work. On the contrary, it was left 
indefinite at the time of the making of the con- 
tract at the request of the appellant itself, who 
desired to postpone the time for ordering the iron 
as long as possible, sotbatitmi^htget the ben- 
efit of any tluctuation in the price. After the 
final order was given, it is true that the appel- 
lant endeavored to hast<?r. the period for the 
final completion of the work; but there was no 
subsequent agreement fixing any precise date, 
and its actual completion, which took place on 
February 19, 1881, we find to have been within 
a reasonable time. As, therefore, there was no 
delay beyond the time fixed for its completion 
by the propes construction of the terms of the 
agreement, we are relie^^ from the necessity 
01 considering the question of the alleged loss of 
profits. 

An allowance was made bv the circuit court 
in the decree of f675 as a oifPerence in value 
between the gas holder as furnished, and as re- 
quiied bv the contract, on account of inferi- 
ority in the quality of the material used and of 
the workmanship. We are satisfied, from an 
examination of the testimony, that this allow- 
ance ought not to be increased. There is no 
sufficient proof that the iron used was not an- 
nealed iron. 

Th€ deeree cf Hie Oireuii CkmrtU, iherqfort, 

affirmed, 
TTme copy. Test: 

James H. MoEennj, Olerk, Sup. Ot, U. S. 



[522] JAMES H. FISHER, FIff. in Brr,, 

V. 

WILFRED CARRIOO, Admr. c. t a. of Will- 
iam H. Pebkins, Deceased. 

48ee & C *^FUher v. PerMn$^'** Beporter*8 ed. SS^4m,) 

JurMictiaiv—rmiew (f Judgment efetate couH-^ 
Mffhui etatB court ^'Inwhieh dedsi&n eatUd be 
hat f er r o r to the Superior Oourt cfKenhieky 
'•'^luU record muet mow, 

L This oourt cannot review the ludflrment of a 
state court unless It isthat of the highest court ** in 
which a decision In the salt could be had.^* 

2. The court cannot review a Judgment of the Sn- 
perior Oourt of Kentucky, where the record does 
not show affirmatively that an application for the 
allowance of an appeal to the Oourt of Appeals of 
that State was made and refused. 

[No. 841*] 

BuhmiUed April to, 1887. Bedded May t7, 1887. 

rf ERROR to the Superior Ck>urt of the State 
of Kentucky. 

Motion to dismiss. Qranted. 
The histoiy and facts <^ the case appear In 
the opinion of the court 

Mr, Oeorire W« JolIj» for plaintiff in 
error. 
Mr. C. 8. Walker* for defendant in error. 

[523] j^ Q^^ jr^f^f^ Waite deUveied the opin- 
ion of the court: 

This is a writ of error to the Superior Oourt 
of the State of Kentucky for the review of a 
judgment of that court, and the defendant, al- 
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though uniting with the plaintiff In submitting 
the case for hearing on its merits. Las movea 
to dismiss the writ £>r want of lurisdiction, be- 
cause the superior court is not the highest oourt 
of tbe State in which a decision m the suit 
could he had. The record shows a suit by W. 
H. Perkins against James H. Fisberin the Oir- 
cuit Oourt of Daviess Oounty for the recovery 
of money and a ludgment therein for Fisher. 
Afterwards this Judraent was reversed by Uie 
Oourt of Appeals of the State, and the cause 
remanded lor further proceedings. When the 
case ^ot back to the circuit court additional 
pleadings were filed and a trial had, which re- 
sulted in a Judgment in favor of Perkins for 
less than $1,000. From this Judgment Fisher 
appealed to the court of app^ds. Before this 
appeal was decided the Superior Oourt of the 
State was organized, and the case was trans- 
ferred, in due course of law, to that court for 
decision. 

Those parts of the Act establishing the 8ux>e- 
rior court, which relate to the appellate Juris- 
diction of the court of appeals for the review 
of its Judgments, are as follows: 

" Sec. 5. The court of appeals shall have ap- 
pellate Jurisdiction over the final orders and 
judgments of the superior court in all cases ex- 
cept the following: 1. Those for fines or for 
the recovery of money or personal property 
where the amount of the fine, or the value in 
controversy, is less than one thousand dollars^ 
exclusive of interest and costs. 2. Those where 
the Judgment of the lower oourt had been af- 
firmed by the superior court without a dissent- 
ing vote. But if, in any case coming within 
eimer of the above exceptions, any two of the 
judges of the superior court shall certify that. 
In their opinion, the question involved is novel, 
and is one of sufficient importance, the partv 
against whom the decision was rendered shall 
be entitled to take the same by appeal to the 
oourt of appeals as in other cases. 

" Sec. 6. If an appeal shall be taken to the [^^^l 
court of appeals of which the superior court 
has Jurisdiction, or, if taken to the superior 
court when the court of appeals has Jurisdic- 
tion, it shall not be disnmsed, but shall be 
transferred to the court having Jurisdiction. 

"Sec 7. All appeals from the superior court to 
the court of appeals shall be prayed and granted 
In the superior court. But no appeal snail be 
granted after six months from the time the 
right to appeal first accrued, unless the pt^ 
applying therefor was a defendant in the origi- 
nal action, and an infant not under coverture, 
or of unsound mind, or a prisoner who did not 
appear by his attorney, in wldch cases an ap- 
peal may be granted to such parties or their 
representatives within twelve months after 
their death, or the removal of their disabilities, 
whichever may first occur." Acts 1881, p. 
118. 

The Judgment of the drcuit court was af- 
firmed by the superior court "without a dis- 
senting vote;" ana for the review of that judg- 
ment of affirmance this writ of error wss 
brought, no application having been previously 
made to the supoior court for the allowanot 
of an appeal to the court of appeals. 

This court has no power to review any other 
Judgments of the courts of a State than those 
of tne highest court " in which a decision in 
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the suit oonld be had." Sec 709, Rev. Stat 
The court of appeals is the highest court of the 
State of EentuoLj, and consequently, until it 
has been made to appear affirmatively on the 
face of the record that a decision in this suit 
oould not have been had In that court, we are 
not authorized to review the Judgment of the 
superior court. Although the value in contro- 
versy is less than $1,000, and the Judgment of 
the mferior court was affirmed by the superior 
court wiUiout a dissenting vote, an appeal did 
lie to the court of appeals if two of the Judges 
of the superior court certified that, in their 
opinion, the question involved was novel and 
of sufficient importance. 
To get an appeal from the superior court in 
[526] <^y <^&^ <^ application therefor must be made 
to and granted by that court. Such is the ex- 
press provision of section 7 of the Act under 
which the court was organized. Certainly it 
would not be claimed that a Judgment of the 
superior court could ^** reviewed oy this court 
in a case not within me exceptions mentioned 
in section 5, before an application had been 
made in proper time for the allowance of an 
apj^al, and the application refused for some 
sufficient reason. It is true that in this particu- 
lar case the prayer for an appeal could not 
have bc^n ^Dted, unless the necessary certifi- 
cate was given; but if given, it would have 
been as much the duty of the court to make 
the order of allowance as it would if the 
value in controversy had exceeded $1,000 
or the Judgment of affirmance had been 
with a dissenting vote. Such a certificate en^ 
ters into and forms part of the allowance of an 
appeal in a case like this, and an application 
for the allowance necessarily includes an ap- 
plication for the certificate, unless it has be^ 
obtained before, because the certificate is one 
of the insredients of an allowance. The want 
of a ceruficate is good reason for refusine to 
aUow an appeal; but untO it has been asked for 
and refused its absence furnishes no ground for 
a writ of error from this court 

The principle on which this case rests is fl- 
lustrated by what was decided in Oregory v. MO' 
Veiah, 90 tJ. S. 28 Wall. 294 [28: 156]. In Vir^ 
ginia, the Supreme C!ourt of Appeals is the high- 
est court of the State. JudgmcDts of the Cor- 
poration Court of Alexandria can only be tdLen 
there for re view on leave of the Court of Appeids 
itself or some Judge thereof. Gregory, against 
whom a Judgment had been rendered in the cor- 
poration court, applied to each and every one of 
the Judges of the court of appeals for a writ of 
error; Imt his applications were all rejected be- 
cause the Judgment was " plainly right." This, 
by a statute of Virginia, was a bar to any ap- 
plication to the court for the same purpose; 
and Qregory thereupon sued out a writ of error 
from this court to the corporation court, as the 
highest court of the State in which a decision 
in the suit oould be had. Upon a motion to dis- 
miss we upheld our Jurisdiction, because every- 
' thing had been done that could be to take the 

'[527] case to the court of appeals, and its doors had 
' *'been forever dosea against the suit, not 

I through neglect, but In the regular order of 

< proceeding under the law eoveminff the prac- 

tice." Had the court itself refusecf the leave 
I upon an application for that purpose, its re- 

I fiisal woula have been equivalent to a Judg- 
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ment of affirmance, which could haive been re- 
viewed in this court; but as in the regular 
course of proceeding that had been done which 
prevented either a review of a hidgment of the 
court of appeals or an application to that court 
for a writ of error, the Judgment of the corpora- 
tion court had become tne Judgment of the- 
highest court of the State in whidi a decision 
in that suit could be had, and consequently 
was reviewable here as audi. 

So, here, if an application to the superior 
court for an i^peal had been refused, the doors 
of the court ck appeals would have been closed 
against the suit, and we coukl have proceeded 
accordingly. As it is, we find nothing in the 
record to show that the suit could not have 
been taken to the court of appeals if the neces- 
sary application had been made, and, cona»> 
quently we have no right to proceed. It mat- 
ters not that the Judgment of the superior court 
is in accordance with what was dedded by the 
court of appeals on the former appeal. The 
Judgment is still the Judgment of the superior 
court, which is not the highest court of the 
State, and it might have been taken (to the 
court of appeals for review if the grant of an ap- 
peal had been applied for and seciued. McComb 
V. Contra, of Knox Co, 91 U. S. 1 [23:1851; Kin^ 
baU v. Evans, 98 U. S. 820 [28: 920]; Barni v. 
Crouch, 94 U. S. 517 [24: 2821. We are not to 
assume that an appad would not have been 
granted if applied for. The record must show 
its refusal. 

ITie motion to dUmiu U granted. 
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Patent Um—daim for a proeem^state ofairttt 
brewing beer—ittfiringefnent, 

1. The third olalm of letters patent No. ZIBBJ9 tor 
an ** Improvement In prooesMS for meMnc beer,** 
(p. 1197, poet)M a valid claim for the proceaioovered 
by it and described in the apeoifloattoo. 

2, In the caae presented ibe evidence shows be- 
yond doubt that the defendants have osed the pro- 
cess covered by said daim of the patent. 

[No. 296.] 
Argued May 9, JO, 1887. Decided MaytJ, 1887. 

APPEAL from the Chrcuit Courtof the United 
States for the District of Indiana. Opinion 
below, 20 Fed. Rep. 728. Beeereed. 

The history and facts of the case appear in 
the opinion of the court. 

Meeere. Ephrmlm Banning^, Wells W. 
Legirett and Thmnae A. Banning, for appel- 
lant. 
Mr. Charles P. J»eobs» for appelleea. 

Mr, Justice Blatehford delivered the opin- 
ion of the court: 

This is a suit in equity, brought In the Cir* 
cuit Court of the United States for the District 
of Indiana, by the New Process Fermentation 
Company, an IllL*)ois corporation, against Mag- 
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liitrlDgflnieiit of letMn mtent No. 31WT9, 
grtated Hsj 90, 18TS, to George fiulliolomae, 
u ualgnee Ot Ltoiuid Heller and Edmund 
Hofmjuui, M inreiiton, for an " Improvement 
in prooeiHi for meklng beer," sabwct to (be 
limitation praacilbed b^ section 1887 of the Re- 
vised Statutes, by reason of tbe invention's Iut- 
ing been patented In Fiance, November 80, 
1870, and InBelKlum, Februarr 38, 1877. The 
BpecUcetlou and diawlngand claims of thopa* 
tent are as tollowa; 
" To all whom it wxy conoem: 

" Be it known that we. Leonard HbDer, of 
Ludwlgsbafen-OD-the-RhiDe, in tbe Btate of 
Bavaria, and Edmnnd Ho&nann, of Mannhrim, 
In the Btate of Baden, Oermanj, taaveinvoited 
certain new and useful improt em mli tn the 
art of making beer, and we beieby declare the 
following to M a full, clear, and exact deecrip- 
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tlon thereof, reference being had lotbe accom- 
nnving drawing, making a part ot this ipecl- 
flcauon, in wbl<£ the figure represents an end 
view of our appsranis, with the water column 
in section. 

" Heretofore, in bnwing beer, after cooking 
and cooling, the beer has been put into open 
vessels toTerment Tbe fermentation bats, 
aajftfteen days, and then tbe beerlsdrawn oft 
from tbe yeast into large casks nearly closed, 
wbere it remdns from one to six montbs to set- 
tle, and among the sediment there wQl still re- 
main some fMst, The beer is tben pumped 
into abavinga casks and is mixed with young 
beer (kraensen), wlilch starts a mild fermenta- 
tion, IssUng from ten to fifteen days, until tbe 
ceneratioa of tbe gas is reduced toamlnimnm. 
During this ffirmeotatloQ tbe beer aftervescet 
throuMi means of tbe carbonic add gas rising, 
and the lighter paiUcUa of yeast and solid mat- 
s thrown to tba tm. forming a foam, 
, daring tb« ebolllaon, runs orai tbe 



edges of the opening in the caak, aod carnlog 
alons a email portion (more or leas) of tbe beer. 
wbidi is wasted, and lUa waste has to be r»- 
placed by tefllUng with now tmt daily. Thli 
wastage we estimate, from practlcalexperieiioa 
In the manufacture, to be about <»m barrel tn 
every forn, more or leM. This waate beer, 
rnnning down around tbe caaki and on tba 
floor of the cdlara, aours and prodnccs a mil- 
dew, wbldi impregnates the air with tod 
vapors hi^ily injurious to the workmen, and, 
permeating tba beer in tbe casks, alters its flavor 
and, in iostancea wbere the mildew penetrates 
tbe wood of casks, spoils the beer eotlrely. 
Tbla fouling of tbe battels requires that th^ 



raise* tbe teropeimtore of tbe cellar, and wastea 
the ice which is therein packed to keep tba 
temperature about 41* Faienhelt. After tfae 
beer has been in tbe sharingi cask from ten to 
fifteen days, the gelathie or other clarifying 
medium is introduced, and at the end of a 
couple of days the beer la entirely clear. The 
shavings cask is then bunged up tif^tly fdt 
from uree to five days, to confine the last por 
ttona erf the rising carbonic acid gaa. This 
charges the bew with carbonic acid m (CO.), 
so as to make It merdiaotable, and it muat be 
drawn o9 at once Into kegs and used; other- 
wise, tbe pressure on the shavings cask m^ 
burst it. 



send it to market, the beer should never be u 
der a pressure of over aeven pouuds to tbe 
! inch; otherwise, the kegnlla with foam 



aquiuc luuu; uuKjrwiav, uxv ilskuub wiui iimu 

in the drawing ofF, and the bubblea eubsidini 
leave an ali space over the liquid beer, whl^ 
absorbs a pornon of the carbonic acid gas and 
leaves the beer in the keg flat. Astheart 
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mo^ly a matter of Judgment or gueas by the 
foreman, and no two shavings casks will be 
drawn off at precisely the same pressure, and 
the effervescing quahties of the biser will vary 
oonsiderable, much to the detriment of sales by 
the brewer. If the beer is not put in market 
at once at this stage, the bungs have to be re- 
moved from the casks and the gas allowed to 
•escape. Then the escaping gas stirs up the 
veast and impurities that have settled to the 
l>ottom. and the beer has to p> again through 
the entire shavings cask step m the process. 

" Under the processes now in use, it requires 
about twenty diays to put beer on the market 
after it is pumjxd into the shavings casks. 
This delay^ reouires brewers to keep a large 
amount oi capital invested during the time In 
unfinished beer, and it is highly important to 
decrease this time of preparation. 

"The essential features of our invention have 
been patented in foreign coimtries as follows: 
France, to Leo. Meller A Co., filed September 
28, 1876, allowed and countersigned, Paris, 
£417) November 80, 1876, No. 1U737; Belgium, to 
Leo. Meller <& Co., filed February 14, 1877, al- 
lowed and countersigned, Bruzelles, February 
28. 1877, No. 41517. 

"The object of our invention is to overcome 
the difiQculties above named, and also to pro- 
duce in a shorter time a better quality of beer, 
containing more sugar and less alcohol. 

"Our invention consists in treating the beer 
when in the shavings cask step of the process, 
in one or more closed casks, under automatic- 
ally controllable carbonic acid gas pressure, 
generated either by the mild fermentation of 
Uie beer or artificially. This equalizes the press- 
ure in such cai^ or series of casks; and the ef- 
fervescing quality of th^ beer in all the casks, 
when two or more are connected together, is 
uniform. 

"The cask or casks being closed, none of the 
beer wastes by running over and the foul smells 
and washing of the casks ana cellars are avoided. 
Theescapinff carbonic acid gas is conducted 
from the relief valve to the open air, and does 
not settle in the brewing cellars, to endanger 
life. 

"Our invention consists, further, in similarly 
treating the beer when in the 'kraeusen' stage, 
or subsequently thereto, or both, or when in 
the settling casks ( ' ruh-beer ' ), this being the 
second fermenting stage — that is to say, our 
invention consists in so treating the beer at any 
time or times previous to racking off and bung- 
ing or bottUnff. 

"In order that those skilled in the art may 
make and use our invention, we will proceed to 
describe the manner in which we have carried 
it out: 

"In the drawings A A are shavings casks, 
having faucets a a. i>rovided with valves i «, 
inserteid tightly in their bungs. These faucets 
are connected to taps N on the main pipe a^ 
by means of flexible sections k, provided with 
couplings. The taps or connections have valves 
i' %', Ape a' bends upward and passes above 
the level of a water column, C, ana then, pass- 
ing downward, enters the base of the column 
atlc, where it is provided with a cock b\ The 
water colunm or vessel C has a faucet, d, to 
Kiraw off water, when desired to decrease the 
-pressure. A depending branch pipe, e, and 
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cock, 6^, serve to discharge any condensed 
moisture from pipe a, and a pressure gauges 
^, serves to indicate the pressure. 

"By means of a gas generator located at \ 
and connected to pipe a by means of pipe /, 
having cock g, we are enabled to test the Jointi 
of the apparatus and drive all atmospheric air 
from the pipes when the operation bc^;ina. 

"At the top of the water colunm is a conical 
cap terminatmff in a pipe. £, which is projected 
out of the building ana leads all the fas into 
the open air. Located within this cap is a con- 
ical dii^ihragm, C, centrally located, so that, 
should the escape of the gas become so rapid 
as to lift the body of water upward, the water 
will be arrested bv the diaphragm, whfle ^ 
gas escapes around its edges. 

"P iB evident that the pressure in all the shav> 
ings casks coimected with pipe a' wiU be equal, 
and wiU be kept so indefinitely by means (ff Uie 
water column, and, as far as the enlivening of 
the beer is concerned, it is always ready for 
market, be it ten days or four months; whereas, 
in processes now practiced beer has to be bunged 
at a particular time for a particular day's mar- 
ket. 

"Our process enables the brewer to keep on 
hand merchantable beer, which can be shipped 
instantly; or, if trade decreases, it enables him 
to keep his stock on hand without deterioration 
till the demand is made for it. 

"All that has been said above In relation to 
a series of casks applies, of course, equally to 
treatment in a single cask. 

"It is obvious that means other than a water 
column maybe adopted for equalizing the press- 
ure of the gas, without departing from the 
spirit of our invention— as, for example, safety 
valves and the like-— and the apparatus is sus- 
ceptible of many other variations without af- 
fecting the process itself, which oonstitateBthe 
essence of our invention. 

"By using our process we are enabled to 
clarify the l>9er ana cl^ff it of impurities in 
eight days or less; whereas,in the ordmt^'y proc- 
ess it ti£es from twelve to twenty days. This 
immense gain in time we ascribe to tne fcdlow- 
ing action: the air beinff forced out of the 
pipes, the carbonic add fills them and the space 
in the casks above the beer. Then the gas 
slowly accumulates in the space above the beer 
until the pressure above is such as to overcome 
the density of the beer and re-enter it, so as to 
charge it up to the pressure for which the col- 
umn is set. This creates, in a manner, an equi- 
librium between the rising bubbles and the 
pressure above, during which gravity can act 
rapidly on the yeast and impurities in the beer 
and carry them down among the shavings at 
the bottom of the cask, where they remain. 

"We introduce the clarifying gelatine into 
the shavings casks after the oeer is introduced, 
and before connecting with pipe a'; and actual 
practice has demonstrated to us that to clarify 
the beer by our process reouires only about one 
half of the gelatine heretofore used. This sav- 
ing, together vrith the saving of the waste beer 
heretofore mentioned (one or more barrels in 
every forty), and the saving of labor, win great- 
ly cheapen the production of beer. 

"When we desire to make beer for bottling, 
we attach our apparatus to the settling casks 
filled with beer, and no young beer (kneusen) 
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is added, but a little ^latine is added and the 
beer allowed to remain for from fourteen to 
twenty days, until it becomes 'lively* (saturated 
with COt)f and it is then bottled. 

"We find that bottled beer prepared this 
way is healthier, and will last in eooa condition 
two or three months; whereas, the beer bottled 
in the usual manner with kraeusen beer lasts 
only for eight or ten days, if pure and not 
steamed after bottling, the latter spoiling the 
aroma and flavor. 

''Having thus described our invention, what 
we claim as new, and desire to secure by letters 
patent, is: 

1. The process of preparing beer for the mar- 
ket, which consists m holding it under controll- 
able pressure of carbonic acid gas when in the 
'kraeusen' stage, substantially as set forth. 

"2. The process of treating beer when in the 
kraeusen stage, which consi^ in holding it in 
a vessel und^ automatically controllable press- 
ure of carbonic acid gas, substantially as de- 
scribed. 

"8. The process of preparing and preserving 
[4S0j beer for the market, which consists in holding 
it under controllable pressure of carbonic add 
gas from the beginning of the kraeusen stage 
until such time as it is transferred to k^gs and 
buneed, substantially as described. 

"I. The method herein described of preserv- 
ing beer in a marketable condition ^ter it has 
piSsed the kraeusen stage, which consists in 
holding it under pressure of carbonic acid gas, 
said pressure being automatically regulated by 
a counteracting, hydrostatic pressure, substan- 
tially as described. 

"5. The process of treating beer when In the 
second fermenting stage (*ruh-beer'), which 
consists in holding it under automaticallv con- 
trollable pressure of carbonic acid gas, substan- 
tially as described. 

"o. The process of treating beer in the course 
of its manufacture, which consists in holding 
It in closed connected vessels under automatic- 
allv controlled pressure of carbonic acid gas, 
substantially as described. 

"7. The process of clarifying and settling 
beer in a series of shavings casks, and equaliz- 
ing the rate of fermentation in all of them, 
whereby the beer is more rapidly and thor- 
oughly clarifled, and will be ready for racking 
off in all the cai^ at the same time, and can \^ 
kept so, which consists in holding the beer in 
closed connected shavings casks under auto- 
matically controlled low pressure of Mrbonic 
acid gas, substantially as described. 

"8. Casks A A, provided with cocks a a, flex- 
ible sections k, and taps N N, ia combination 
with main pipe d, water colunm C, and press- 
ure gauge e^, all constructed, arranged, and 
operated as and for the purposes set forth." 

Infringement is alleged of claims 1, 2, 8, 4, 
6 and 7. The circuit court dismissed the bill, 
and the plaintiff has appealed. 

The principal contest in the case is as to the 
validity of the patent, as a patent for a process. 
The state of the art of brewing beer, so far as 
it concerns the invention of tne patentees. Is 
set forth in the spedflcation. That invention, 
so far as it Is applicable to what is called the 
kraeusen stage oi beer. Is applicable to the beer 
after it Is pumped Into the snavings casks, and 
the kraeusen beer Is added for Uie purpose of 
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starting a mild fermentation. By the did proo- ( 42 1 ] 
ess the fermentation lasted from ten to fifteen 
days, until the ^eration of the gas was re- 
duced to a minimum. By the riiing of the 
carbonic add gas through the efl'ervescence of 
the beer, a foam was formed, which ran over 
the edges of the open bung hole and wasted 
more or leiss of the beer, say one barrel in every 
forty. This waste beer soured and mildewed, 
produced foul vapors injurious to health, altered 
the flavor of the beer in the casks, and sometimes 
spoiled it entirely. The washing of the barrels 
on the outside was required, the temperature of 
the cellar was raised by the use of the water for 
Uie washing, and the ice was wasted which was 
packed in the cellar to keep the temperature at 
about 41 ** Fahrenheit. After the beer had been 
in the shavings casks from ten to fifteen days, 
gelatine or some other clarifying medium was 
mtroduced, and at the end of a couple of days 
the beer was entirely clear. The shavings cask 
was then bunged up tightly for from three to 
five days, to confine the last portions of the ris- 
ing carbonic acid gas, and charge the beer with 
it to make it merchantable. T& proper degree 
of pressure in the shavings cask at which to 
draw off the beer into kegs for market was a 
matter of judgment in the workman. If the 

gressure was over seven pounds to the square 
idi, the keg filled with foam In drawing it off 
and the bubbles subsiding left an air space over 
the liquid beer, which absorbed a portion of the 
carbonic add gas, and soon left the beer in Uie 
keg fiat. As a result of the fact that the proper 
degree of pressure was merely a matter of judg- 
ment, no two shavings casks were drawn off at 
precisely the same pressure, and ^e efferve»- 
dng qualities of the beer would vary consider- 
ably. If the beer was not put into market at 
once, at the proper stage, the bungs had to be 
removed from the shavings casks and the gas 
allowed to escape. The escaping gas iSea 
stirred up the yeast and impurities which had 
settled at the bottom, and tne beer had to go 
again through the entire shavings cask stage m 
th». process. It required about twenty days to 

gut beer on the market after It vras pumped 
ito the shavings casks. This delay required 
brewers to keep a large amount of capital in- 
vested during the time in unfinished bev, and 
a deonease of this time of preparation was [^^1 
highly important. 

Upon these premises, the object of the inven- 
tion of the patentees was to overcome the diffi- 
culties above named. In this view, the state- 
ment of the invention In the specification is in 
these words: '*Our invention consists in treat- 
ing the beer when In the shavings cask ^lep oT 
the process In one or more dosra casks ond» 
automatically controlled carbonic acid gas press- 
ure, generateii dther by the mild fermentation 
of the beer or artiflcially. This eq^ualizes the 
pressure In such cask or series of casks, and the 
effervescing quality of the beer in all the casks, 
when two or more are connected together, h 
uniform. The cask or casks being doeed, none 
of the beer wastes by runnning over, and the 
foul smdls and washing of the c»sks and cellai» 
are avoided. The escaping carbonic add gas is 
conducted from the rehef valve to the open air, 
and does not settle In the brevdng cellars, to 
endanger Hfe." This is fairly to he read as a 
statement that the beer Is to be thus treated 

188 U. & 



1886. 



NkW PBOGB88 FbBMBRTATIOR CO. T. MjJJB. 



418-481 



duriDg the whole of its sabjection to the thav- 
ings cask stage of the process, whether In one 
closed cask or in two or more doeed casks con- 
nected together. The statement is that the cask 
•or casks are to be closed, that is, closed through- 
out the shavings cask stage of the process, and 
kept during that process under automatically 
-controllable carbonic acid gas pressure, gener- 
ated either by the mild fermentation of the heer 
or artificially. It is also stated that none of the 
beer wastes by running over, and that the foul 
smells and washing of the casks and cellars are 
avoided, and that the escaping carbonic acid 
gas is conducted to the open lur. These con- 
sequences cannot follow, nor can the advant- 
ages of the invention set forth be f ullv availed 
of, unless the casks are closed from the begin- 
ning of the shavings cask kraeusen stage. Ad- 
equate means for working this process and se- 
curing this result are set forth in the specifica- 
tion; also, means for connecting together a 
series of shavings casks, so as to secure equal 
pressure in all of them. 

The specification further says: "By using 
our process we are enabled to clarify the beer 
and dear it of impurities in eight days or less; 
whereas, In the ordinary process it takes from 
twelve to twenty days. Tiiis immense gain in 
time we ascribe to the following action: the 
air being forced out of the pipes, the carbonic 
add fills them and the space in the casks above 
14881 ^® heer. Then the gas slowly accumulates in 
the space above the beer until the pressure 
above is such as to overcome the density of the 
beer and re-enter it, so as to charge it up to the 
pressure for which the column is set. This 
creates, in a manner, an equilibrium between 
the rising bubbles and the pressure above,, dur- 
ing which gravity can act rapidly on the yeast 
and impurities in the beer and carry them down 
among the shavings at the bottom of the cask, 
where they remain. 

"We introduce the clarifying gelatine Into 
the shavings casks after the beer is introduced, 
and before connecting with pipe d; and act- 
ual practice has demonstrated to us that to 
clarify the beer by our process requires only 
about one half of the gelatine heretofore used. 
This saving, together with the saving of the 
waste beer heretofore mentioned (one or more 
barrels in every forty), and the saving of labor, 
will greatly cneapen the production of beer." 

The third ckdm of the patent is as follows: 
"8. The process of preparing and preserving 
teer for the market, which consists in holding 
it under controllable pressure of carbonic add 
gas from the beginning of the kraeusen stage 
unto such time as it Is transferred to kegs and 
bunged, substantially as described." This 
daim covers the real invention of the process of 
the patentees, if H be their invention and be 
patentable as a process. 

The circuit court, in its opinion (20 Fed. 
Bep. 726, 788), held that the most that could 
be claimed by the patentees was that they ap- 
plied the controllable pressure, created by the 
carbonic add gas in a state of fermentation, at 
an earlier stage than was before known; that 
the essential parts of the apparatus used were 
known before; that the same controllable press- 
ure had been applied at various stasres of the 
manufacture: that the application at'one stage 
of the condition of the beer instead of another 
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would seem not to involve anything more than 
a mere mechanical chanse, which could be 
employed by anyone skilled in the art; and 
that the daim of the patent for a particular [4S4] 
process, irrespective of the mechanical devices 
claimed (which the defendants had not used), 
could not be sustained. But we think that In 
this view the court erred, and that the third 
claim of the patent is a valid daim for the pro- 
cess covered by it and described in the specifi- 
cation. The testimony Is very full and dear 
that, as a process, it was not known or ui^ 
before In the art of making beer; that it worked 
a valuable and important chanee In that art, in 
the particulars set forth in the specification; 
that it went at once extensively into use, both 
In Europe and in the United States; and that it 
was recognized as a new and valuable inven- 
tion, in published works on the subject, imme- 
diately after it was made known. 

Professor Haines, the leading expert for the 
plaintiff, says: " The Meller and Hofmann 
system accomplishes, in my opinion, many re- 
sults which had not before been obtained, and 
it acts, in doing so, in this way: automatically 
' regulated pressure is applied to the casks dur- 
ing the process of active fermentation, and air 
is thereby, of course, excluded. Under this in- 
creased pressure and the exclusion of air, fer- 
mentation takes place more regularly, and the 
impurities in the beer settle more rapidly. By 
the exclusion of the air, moreover, fewer im- 
purities are produced, for it is a demonstrated 
fact that, when oxygen is exclude from a fer- 
menting mixture, fewer yeast cells and other 
solids are generated. Not only is there, there- 
fore, produced less matter to subside, but by 
the increased pressure these particles are ren- 
dered specifically heavier, and therefore settle 
much more rapidly. The process, therefore, 
if applied during the stage of active fermenta- 
tion, not only regulates the fermentation, but 
will materially hasten the clarifying of the beer, 
both of which are objects not obtained, so far 
as I Imow, by any previously used process or 
apparatus." 

The invention of the patentees covered by 
claim 8 is, as stated before, applicable to the 
beer in the kraeusen stage in the shavings casks. 
The shavings in these casks are thin strips of 
white beech, hazd nut, or other suitable wood, 
placed ]enfi:thwise of the cask, on its bottom, [426} 
opposite the bunghole, and used as a fining 
m^ium. Beinff porous, they absorb the turbid 
ingredients In the beer, and alio mechanically 
arrest them, when precipitated. The kraeusen 
beer which is adaed to the contents of the 
shavings casks, to produce fermentation, is 
young beer, In full fermentation, the beer or 
wort to which the kraeusen beer is added In the 
shavings casks being itsdf comparativoly flat 
and not clarified. 

Vent bungs of various descriptions existed 
before, but were used towards the last stage of 
the fermentation of the beer in the kraeusen 
stage in the shavings casks, to confine m«%han- 
ica&y the very last of the slowly generating 
gas, the valve or vent in the bung operating to 
prevent over pressure or "over bunging,'*^ In 
case there diould be delay in drawing off the 
beer after it became ready for market. The 
effect of the accumulation of the carbonic add 
gas generated in the later stages of the fer- 
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mentoUoD waa and It to impart more effer- 
▼eaoence to the beer. The mvention of the 
patenteea la entirely independent of the old and 
well known vent bungs, and of any prior ap- 
paratus for preventing over bunging. It is for 
the process of bunging the cask simultaneously 
with the commencement of the active fermenta- 
tion of the be^ in the kraeusen stage. It util- 
izes the gas to clarify the beer, the pressure of 
the gas causing the impurities quickly and 
permanenUy to deposit themselves on the bot- 
tom and sides of the cask, instead of being re- 
moved, aa in the old method, by overflowing 
and slow deposiU Professor Haines says; ' *The 
novelty and characteristic feature of the proc- 
ess, by which its excellent results are produced, 
chiefly arises from its introducing an automatic- 
ally acting process at an earlier stage of the 
preparation of beer than has been practiced 
by other devices. This earlier bunging pro- 
duces a number of valuable results, one of the 
most valuable of which it the rapid clariflca- 
tion of the beer. By pUicing the actively f er- 
mendnff liquid under adequate, automatically 
control&d pressure, and keeping it thus under 
pressure until drawn off for use, the beer fer- 
ments more equably, less sediment is produced, 
and dariflcaUon is more rapid and more certain. 
It is, then, as I imderstana it, not the mechai\- 
[426] leal application of pressure, but the application 
of a suitable pressure, beginning with the sec- 
ond active fermentation of the beer and con- 
tinuins to the dose, that constitutes the most 
valuable and novel feature of this process." 

Dr. Ruschhaupt, another expert witness for 
the plaintiff, says: "It is an acknowledged fact 
that the influence of pressure upon a compress- 
ible object suspendea in a liquid causes it to 
tink, fmd also that pressure in closed vessels is 
raopagated to all sides with the same force. 
For this reason an ascending or rising of the 
insoluble impurities cannot take place as long 
as the pressure continue or increases; however, 
as soon as the pressure is rdeased or dimin- 
ished, a risinff must necessarily result. With 
beer especially such risine eaisily occurs, and 
the lighter impurities will almost at once be 
drawn into the beer affain. Any apparatus 
which does not allow the pressure to become 
diminished at any time during the operation, 
and which it not apt to set out of oraer or be- 
come clogeed, like a hyorostatic column, will 
avoid theorawbacks above referred to, and this 
object Is beyond question fully acomplished by 
the apparatus patented to Melfer andMofmann. 
It is not simply a safety valve or vent, but in- 
tended to accomplish much more, and to be 
used, if necessarv, in the height of the kraeusen 
stage. Bat not In thit respect lies the principal 
advantages of said patent. . {ts new mode of 
treatment is the main thing. The patent rec- 
ommends automatic bunging at an earlier stage 
of manufacture than before practiced, viz. : dur- 
ing the kraeusen stage, and for an entirely dif- 
ferent purpose, viz., to hasten the danfying 
and settling of the beer. Thepatent suggests 
in this respect a new and different nu^e of 
treatment before the beer is dear and settled. 
The new process is carried into effect by caus- 
ing the liquid in the cask to be placed under an 
even and equal pressure of caroonic add gas, 
which is imiformly applied and maintauied 
throughout the treatment, up to the very time 
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of racking off the beer, by means of an auto- 
maticaUv working valve or weight, regulated 
at a prefixed stan&rd of about seven pounds to 
the square inch." 

The advantages of the process in practice are [427] 
thus stated by Mr. Seib, a brewer: "First, I 
save on a thirty-barrel cask about a barrd and 
a half of beer; secondljr, mv beer will not be- 
come overbunffed; thud, m the old mode of 
treating beer, when the liquid was two to three 
weeks on shavings. It became a shavinss taste, 
which is not the case under the Meller and 
Hofmann method. You may keep the beer 
two months in the latter way. Fourth, it also 
involves material financial advantages, in this: 
if the beer is not used at the particular time, it 
needs not, as of old, be pumped over into other 
casks to guard against the results of over bung- 
ing. There is another most important advnu- 
tage arising from this early process of bunging. 
It prevents overflo^age and the veast souring 
the floora and cellars; and, as the yeast is a 

Ct and continues to grow, the atmosphere 
mes corrupted, which reacts on the beer in 
the cellar.'' 

Contemporary publications give to the pa- 
tentees the credit of this invention. In the 
"Manual of Beer Brewing." published at 
Weimar, in 1877, by Prof. LiSuslaus Von Wag- 
ner, at pages 728 and 129, Meller*s method of 
treatment, in using carbonic add gas to darify 
beer, is spoken of as successful, and aa having 
been already introduced for four yean and 
spread over the whole European Continent. In 
a treatise on beer brewing, published at Braun- 
schweig, in 1877, by Dr. Carl Lintner, the in- 
vention, as one for putting the beer, when drawn 
off into casks, immediatdy under the pressure 
of pure carbonic add cas, is ascribed to Meller. 
In " The American oeer Brewer," published 
at New York, in June, 1878, by A. Schwartz, 
the invention is spoken of aa one which the 
writer had seen in 1877 at the brewery- of Mr. 
Hofmann, at Mannheim, in Grermany, carried 
out by a bunging apparatus such as is described 
in the patent 

Within the rules laid down by this court in 
Coming v. Burden, 56 U. 8. 15 How. 252, 267 
[14:688, 6901; inCbcAraiwv. DeenerMU, S.780, 
787,788 [24:189, 141] ; and in Tilghmany. Proctor, 
102 U. 8. 707, 7^ 724. 725 [26: 279. 286], 
we think that Use method or art covered by this 
third claim of the patent is patentable aa a proc- 
ess, irrespective of the ^paratus or insini> 
mentality for carrving it out It is the perform- 
ing of a series oi acts upon the be^ in the L%igg^ 
kraeusen stage, producing new and useful re- ^ 

suits in the art of making marketable beer. The 
process consists not In merely applying an ap- 
paratus to the cask at some period of the 
kraeusen stage of the beer, but consists in this: 
that when the beer has been put into the casks, 
and the kraeusen beer is aaded to it, and the 
apparatus is applied at the beginning of the 
kraeusen stage, the beer will be kept under a 
controUable pressure of carbonic add gas until 
such time as it is flt to be transferred to the 
kegs for market, such pressure resulting in the 
complete and speedy clarification of the beer, 
altbouffh it is in a state of active fermentation 
in the dosed shavines casks, with the inddental 
resulti of no loss of beer, no fouling of the casks 
or the cellar, no alteration of the flavor of the 
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beer, and no danger to the health of the work- 
men. ThfBiajBB'wasuidhiOoe/iraneY.Deener, 
" A mode of treatment of certain materials to 
produce a g^ven result/' and "an act, or aaeriea 
of adi, pmormed upon the aabjoct matter to 
be transiormed and reduced to a different state 
or Uiiuff," and ** requires that certain things 
should be done with certain substances, and m 
a certain order." It is, therefore, a process or 
art The apparatus for carrying out the proc- 
ess is of secondary consequence, and may itself 
be old, separately considered, without inyaUdat- 
ing the iMttent, ft the process be new and pro- 
duces a new result 

There appears also to be a new principle of 
action inTolved in the invention of the patentees. 
The carbonic add ns generated by the fer- 
mentation in the casK, instead of being allowed 
to continually ascend, as it does with an open 
bunffhole, keeping the liquid constantly in a 
turbid state, and orerflowing at the bunghole, 
is made, as stated in the spedflcation, to first 
accumulate in the space above the beer in the 
dosed cask, until the pressure is such that the 
gas overcomes the density of the beer, and en- 
ters it again, and charges it up to the pressure 
at which the water column is set. thus creating 
an equilibrium between the rising bubbles ot 
gas and the pressure above, so that gravity can 
act on the yeast and impurities, and carry them 
down so that thM^will remain with theshavings 
[4M1 at the bottom. This is a new use, in the treat- 
ment of fermenting beer, of the carbonic acid 
gas which it generates, and a new method or 
process of hastening the darifjring and settling 
of the beer. 

This being the proper construction of the 
third daim of the patent, we are prepared to 
consider the question of the lUfW^tf of uie proc- 
ess covered by the daim, in the light in which 
it has been explained. 

The United States patent to Qeorm Wallace, 
Ko. 68681, granted Mardi 6, 1887, does not ex- 
hibit any such process. The appuatos shown 
in it acted on a directly oj^KMite principle, and 
waa designed to stir up the fermoiting medium 
and accelerate the f ermentatfon and decompo- 
sition of mash. Professor Haines says, in re- 
gard to it: "I have examined the Wallace 
patent, and compared it with the nrocess and 
apparatus of Meuer and Hofmann. Inmyopin- 
ion, the two are radically different The 
Wallace patent introduceato the bottom of one 
fermenting tank a pipe which is connected with 
the upper portion of the other fermenting cask. 
Now, if any excess of pressure should occur in 
dther caak over what there is in the other, a 
ouantity of carbonic add gas will be forced to 
tihe veiy bottom of the cast having the smaller 
pressure, and in thb way the yeast and other 
sediment will be thoroughly stfared up and dif- 
fused through the fermenting liquid. This 
would unquestionably Increase the rapidity of 
fermentation, but it would accomplish exactly 
the opposite result of what the Meuer and Her- 
mann process contemplates; namdy. the forcing 
down of the sediment, so as to dsmy the beer, 
and not its agitation and dissemination tlunough 
the fhdd. u seems to me, therefore, that the 
Wallace apparatus and process, as figured and 
described in patent 88681, would not and could 
not be used for the same purposes that the 

IMU. & 



MdlerandHoftnann process is*ang<^yed«'' Dr. 
Ruschhaupt testifies to the saine ofect 

The United States patent No. 88888, mated 
to Thomas R. Hicks, April 8, 1887, the united 
States patent No. W^, granted to William 
Dietrichsen, May 86, IM. and the United 
States patent No. 116960, granted to William 
Gilham, June 18, 1871, do not, any of them, [430] 
disdose the process of the appellant, of con- 
trolling the action of beer in acdve fermenta- 
tion in the kraeusen stage, for the purposes of 
darification and preparation for market, by 
means of the controllable nressure of cart>onm 
add gas. The patent to (lilham is for the pro- 
duction of sparkthig wine, by chaiginff the 
wine under pressure with the carbonic acU gaa 
venerated l^ the wine during the process of 
fer m en t a t i o n. It does not devdop the process 
of the appellant as applied to beer in the kraeu- 
sen sta^ nor does it disdose the tact that Gil* 
ham knew of the existence of any such process. 

The patent to Henry Bchlanfjeman, No. 
904687. of June 11, 1878. the patent to John M. 
Pfaudler, No. 906679, of July 9, 1878, the pa* 
tent to Theodore F. Straub. No. 908771, of Oo- 
tober 8, 1878, and the patent to Frank Fehr, 
No. 916696, of May 90, 1879, are later in date 
than the invention of Mdler and Hofmann, and 
allof them aresubsequent indate tothe introduc- 
tion into use of that invention in this country, 
in July or August, 1877. 

The experiments of Clement A. Maua were 
in September, 1877. Tlie apparatus of Jacob 
W. Loeper was an automatio vent bung, but it 
is not shown to have been used in carrying out 
any audi process as that of the appellant The 
apparatus of Herman Sturm was manifestly 
only an experiment, abandoned and given up 
before the invention of Meller and Hofmann 
was introduced. It is not satisfactorily shown 
to have been used on shavings casks with the 
beer in the kraeusen staffs. Dr. Ruschhaupt 
testifies that the devices of Sturm, all of them, 
bdonffto the dass of automatic vent bungs 
used during the last stages of after fermenta- 
tion; that they were not capable of being used 
during the kraeusen stage, in diavings casks, 
because they were constructed to act under a 
much lower pressure than that spoken of in 
the patent to Meller and Hofmann; that the one 
with the mercury cauge was intended to work 
under a pressure c3 <mly about one pound to 
the square indi, and the others were liable to 

Sit out of order bv the dogging and rusting of 
e springs; and that they were only appUed to 
let off the surplus carbonic add gas from lager 
beer casks to prevent their bursting Ftof. 
Haines testifies as follows in resard to the Sturm 
apparatus: " In my opinion, the forms of ap- 
paratus described and figured in the testimony 
of Gen. Sturm could not be practically applied 
for the purposes of the Meuer and Honnann [431] 
process, for the bungs figured and described 
would certainly become dogged bv the foam 
that is sent upward in condderable quantity 
during the active fermentation, and, becoming 
doffgal, would dther cease to act or dse re- 
mam permanentlv open. The other device 
figured and described contemplates, according 
to the description^ the application of a verr 
trivial pressure, stated by the witness himself 
as equivalent to about a pound per square indu 
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Aj I before teetliled, I bdieTe each a triTiel 
pruasure would not bring about the effects ob- 
tained br the Heller and Hofmann process, al- 
though u would be sufficient to charge the beer 
with a certain amount of gas and prevent the 
casks from bursting, which, as I understand 
it, was the object of the apparatus now spoken 
of. * * * It is difficult to determine, from 
the testimonj of the witness, exactly at what 
stage of the brewing of the beer the apparatuses 
were employed; but as he states that they were 
made in 1800, at which time the treating of beer 
with kraeusen in shavings casks was not prac- 
ticed, it is evident that the apparatuses were 
not intended to b^ applied during this stage of 
brewing." 

It is testified that the appellant's process of 
treathig beer under the automatically controll- 
able pressure of carbonic add gas is of great 
value in tht brewinff business, and has come 
into general use and Been put up in about eio^hty 
breweries, many of which are among the &rg- 
est in the United States. 

There is no doubt whatever that the defend- 
ants have used the process coTered by the third 
claim of the patent One of the defendants, 
Frank A. Maus, testifies that, in the fall of 
1878 or the spring of 1879, the defendants com- 
menced using an apparatus which applies the 
controllable pressure of carbonic acid gas to the 
beer in the kraeusen stage; that, as soon as the 
finings are added to the beer in the shavings 
casks, they attach the apparatus; that some- 
times, however, it is not attached until a day 
or two after the kraeusen and fi nines are addea ; 
[432 ] that they keep it attached from ei^t to twenty 
days, until the beer is drawn off for Uie mar- 
ket; that, on an average, they gain about two 
days by the use of the apparatus; and that they 
avoid the running over of the foaming yeast 
through the bunenole. 

We have confined our consideration of this 
case to the third claim of the patent, as that is 
the one which distinctly embooies the invention 
of the patentees, and It has been infringed by 
the defendants. It will be time enough to con- 
eider the other process claims, and the eighth 
daim, in cases involving their infringement, 
where the third daim is not also infringed. In 
the present case it appears that the defendants 
have used "the process of preparing and pre- 
•erving beer for the market," by " nolding it 
under controllable pressure of carbonic add gas 
from the beginning of the kraeusen stage until 
•nch time as it is tranf erred to kegs and bunged, 
•ubstantially as described " in the spedflci^on 
of the patent 

Th$ decree qfih$Oireui$ (hurt i$ revereed, and 
Ike earn ie remanded to that court, with adirec- 
tion to enter a decree establishing the validity 
of the third daim of the patent, and awarding 
a perpetual injunction ana an account of profits 
and damages, and to take such further proceed- 
inffs in the suit as may not be inconsistent with 
this opinion. 

Traeoopy. Test: 

Jaass fl. MoKenney, Clerk; Sup. Oourt IT. 8L 
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PHILADELPHIA is SOUTHERN HAIL |3261 
STEAMSHIP COMPANY, P^. in Err,, 

V. 

COMMONWEALTH OFPENNSTLYANIA. 

(See S. a BQporter^ ad. 8n-eiT.) 

OontUMional law-^repdaUon ef interekUe 
eammeree^-pafcer qf Chngreee eMe icuMtum 
ifgroee receipU ofeUaimMpe(mipany engaged 
%n interetaie and foreign eemwmw, invalid, 

L A State oamiot oonstltotionaUy Impose upon 
asteamsblp oompany, taoorp o r m ted under Its laws, 
a tax upon Its gross reoelpti derived from the trana- 
portation of persons and p rop er ty hy sea, between 
differeot States, and to and from foreign oouotries. 

a. The regulaston of fares and freifffats receivable 
for the transportation of persons and goods be- 
tween dUf erent States and between the States and 
forelffn oountrtos, is within the power of Gongrev 
equally with the regulation of enoh transpor- 
tation itself. 

& In the case p re s en ted, the tax in question oan* 
not be regarded as an income tax. 

4 Where a subject of interstate oonmeroe Is 
national in character, or admits of only one uniform 
system of regulation, the power of Oongress is ex- 
clusive; and Its f oUuie to malra express re^rulatlons 
indicates its will that the subject shaU be ftee. 

S. If a state statute imponng a tax upon inter- 
state commerce is unoonstatutional, it is not cufed 
by including in ito provisions subjeota within the 
Jurisdiction of the State. 

The case of the FMktdeiphia ABeadilngB.R. Co. ▼. 
Penmylwmta^ Bk. SL criticised. 

TNo. 208.] 
Argued Apra 7, 1837. Decided Mag £7, 1887, 

rl ERROR to the Supreme Oourt of the State 
of Pennsylvania. ^Bevereed. 
The history and facta of the case appear in 
the opinion of the court. 
J/r. Morton P. Henry, for plaintiff in error. 
Mesere, W. S. Kirkpatriek* AUy-Oen, vf 
Penneylwinia and John F, Sandereon, Deputy 
Atty-Gcn. cf Penneylcania, for defendant In 
error. 

Mr. JuiHce Bradley delivered the opinion 
of the court : 

The question in this case is whether a State 
can constitutionally impose upon a steamship 
company, incor))orated under ito laws, a tax 
upon the gross reccipto of such company derived 
from the transportation of persons and prop- 
erty by sea, between different States, and to 
ana from foreign countries. 

By an Act of the Legislature of Pennsyl- 
▼ania, passed March 20, 1877, it was, amongst 
other things, enacted as follows, to wit: 

" That every railroad company, canal com- 
pany, steamboat company, slackwater naviga- 
uon company, transportation company, street 
passenger railway company, and every other 
company now or hereaiter incorporated by or 
under anv law of this Commonwealth, or now 
or hereafter incorporated by any other State, 
and doing business in this Commonwealth, and [3271 
owning, operating, or leasing to or from another 
corporation or company any railroad, canal, 
slackwater navigation, ox street passenger rail- 
way, or other device for the transportation of 
freight or passengers, or in any wav engaged in 
the business of transporting freight or passen- 
gers, and every telegraph company incorpo- 

Non.— CoiutftufioruU km;; inlerstaU eommerre^ 
reQuiatUm of; power of Oonyrest; how far exclutite. 
See Qlouceiter Ferry Go. v. Pa. 114 17. 8. bk. S9, 
p. 158, note. 

122 U. S. 



t8M. 



PmLAnsLPHiA ira Mail StMamship Co. t. Pbhhrltahll 



896-847 



nited QBder the laws of this or any other StatCL 
and doing hadneMin this Commonwealth, ana 
ereiy ezpreae company, and any palace car and 
eleeping car company, inconxxated or miin- 
corporated, doing badness hi this Common- 
wealth, shall pay to the State Treasurer, for the 
use of the Commonwealth, a tax of eight tenths 
of 1 per centum upon the gross receipts of said 
company for tolls and transportation, telegraph 
Imsiness, or express business." 

A similar Act was passed hj the same Legis- 
lature on the 7th of June, 18^. 

Qy the terms of these Acts, returns of the 
gross receipts are required to be made eveiy six 
months to the auditor-general, upon which the 
tax is assessed by him and charged against the 
company. 

Under and by virtue of these Acts, the Audi- 
ior-Oeneral of the State, In October, 1882, 
charged the mellant, the Philadelphia Ss 
Southern Man Steamship Company, taxes up- 
on its grosB receipts fortius years 1877,18^, 
1879, 1880 and 1881, all of which receipts were 
deriyed from freight and passage money be- 
tween the Ports of Philadelphia and Savannah, 
and in foreign trade from Kew Orleans, and a 
email amount for charter parties in the like 
trade. The tax thus charged against the Com- 
pany for the Ave years in question amounted to 
about $6,600, and, with accumulated interest 
and penalties, to over $9,000. After serving 
the account upon the Company, an action was 
brought for its recovery in the Common Pleas 
of rSmphin Coimty, at Hanisburg. The de- 
fendant pleaded that it was a Steamship Com- 
panv, " operating sea-going steamships engaged 
in the business of ocean tnmsportation between 
different States of the United States and be- 
tween the United States and foreign countries; 
and that all the said steamships ox the said de- 
fendant were di^ enrolled or r^:istered under 
r«9si the laws of the united States for the coasting 
^ ^ or f^ .'dirn trade of the United SUtes; and that 
the gross receipts so returned to the Auditor- 
General, upon which atax has been levied by 
the Commonwealth of Pennsvlvania, were re- 
ceived by defendant for freight and passengers 
carried m the said steamshtos on the ocean and 
on the navigable waters of the United States, 
between the State of Pennsylvania *and other 
Stalesof the United States, and between the 
States of the United States and foreign coun- 
tries, and for the charter and hire of the said 
steamships to other parties In such trade and 
business; and that no part of the said gross re- 
ceipts was received for the transp(»tatlon of 
f rdghtand passengersbetween places within the 
State of Penn^lvania, or for the hire and use 
of the said steamships within the Stnte of Penn- 
sylvania." 

On the trial of the cause the parties entered 
into an agreement as to the facts, showing the 
CT088 receipts for eadi year, in each brandi of 
the Company's trade: which facts supported 
the allegations of the plea. A trial by jury 
was dispensed with, ana the court gave Judg- 
ment for the Commonwealth for the principal 
of the tax and interest from the time of com- 
mencing suit Exceptions were taken, on the 
ground that the Judgment was in conflict with 
the clause of the Constitution of the United 
States giving to Congress the power to regulate 
commerce with foreign Nations and among the 
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several States. The Judgment^ UAtg removed 
by writ of error to the Supreme Court of Penn- 
sylvania, was afllrmed by that court; and its 
Judffment is now before us for review. 

The question which underlies the immediate 
question in the case is whether the imposition 
of the tax upon the Steaipship Company's re- 
ceipts amounted to a regnlatioii of, or an inter- 
ference with, interstate and foreign conmieroe, 
and was thus in conflict with the power grant- 
ed bv the Constitution to CongrsMt The tax 
was levied directly upon the receipts derived by 
the Company frcon its fttfes and freights for 
the transportation of persons and goods be- 
tween diiierent States, and betw e en Uie States 
and foreign countries, and from the charter 
of its vessels which was for the same purpose. 
This transportation was an act of interstate and 
foreign commerce. It was the carrying on of 
such commerce. It was that, and nothing else. 
In view of the decisions of this court, it cannot 
be pretended that the State could constitution- 
ally regulate or interfere with that oommeroe 
itself. But taxing is one of the forms of 
regulation. It is one of the principal forms. 
Taxing the transportation, either by its ton- 
nage, or its distance, or bv the numlNsrof trips 
performed, or in anv ower way, would cer- 
tainly be a regulation of the commerce, a 
restriction upon it, a burden upon it. Clearly, 
this could not be done by the State without in- 
terfering with the power of Conmss. Foreign 
commerce has been fully regcuated bv Con- 
gress, and any regulations unposed by the 
States upon that branch of commerce would be 
a palpable interference. If Congress has not 
made any express regulations with regard to 
interstate commerce, its inaction, as we have 
often held, is equivalent to a declaration that it 
shall be free, in all cases where its power is ex- 
clusive; and its power is necessarilv exclusive 
whenever the subject matter is national in its 
character and properly admits of onlvone uni- 
form system. See thecases collected In Bs&Mfw 
V. SkOty Tatting DiiMet, 120 U. a 489, 499,^8 
[ante, 6041. Interstate commerce carried on by 
ships on toe sea is surely of this character. 

If, then, the commcorce carried on by the 
plaintiff in error in this case could not be con- 
stitutionallv taxed by the State, could the 
ffures and freights received for transportation 
in carryinff on that commerce be constitution- 
ally taxed? If the State cannot tax the trans- 
portation, may it, nevertheless, tax the fares 
and frdi^ts received therefort Where is the 
dUferencef Looking at the substance of things, 
and not at mere forms, it is very difficult to see 
any difference. The one thing seems to be tan- 
tamount to the other. It would seem to be 
rather metaphysics than plain logic for the 
state officials to say to the Company: " We 
will not tax you for the transportation you per- 
form, but we will tax you for what you get 
for performing it" Sudi a position can hsird- 
ly be said to be based on a sound method of 
reasoning. 

This court did not so reason in the case of 
Brawn v. Marjfland, 25U. S. 12 Wheat 419 [6: 
078]. The State of Maryland required all im- 
porters of foreign goods, and other persons sell- 
mg the same by wnolesale, bale or package, to 
take out a license and pay $60 therefor, sub- 
ject to a penalty and forfeiture for felling 
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wltlioot tndi tfcenta It was contended 6n the 
part of the State that tbia was a mere tax on 
theocoupailon of selling foreign goods, affect- 
ing only Uie person and^not the Importation of 
t)ie goods themseWee, or the occupation of im- 
porSng them. Ohitf JuiUee Marshall met this 
ot^jecw>n by showing that the attempt to regu- 
late the sale of Imported goods was as much ii\ 
conflict wiUi tiie power of Congress to regulate 
commerce as a regulation of their Importation 
Itself would be. " If this power." said he (re- 
ferring to the power of Congress), "reaches 
the interior of a State, and may be there exer- 
cised, It must be capable of authorizing the sale 
of those articles which it Introduces. Commerce 
Is intercourse; one of its mon ordinary Ingredi- 
ents istrafflc It Is inconodvable that the power 
to authorize this traffic, where given in the most 
comprehensive terms, with the Intent that its 
efficacy should be complete, should cease at 
the point when Its continuance Is indispensable' 
to its value. To what purpose should the 
power to allow Importation be given, unaccom- 
panied with the power to auuorize a sale of 
the thing Imported? Sale Is the object of im- 
portation, and Is an essential Ingredient of that 
intercourse, of which importation constitutes a 
part It is as essential an ingredient, as indis- 
pensable to the existence of the entire thine, 
then, as importation itself. It must be consid- 
ered as a component part of the power to regu- 
late commerce. Ooneress has a right, not only 
to authorize importanon, but to authorize the 
importer to selL * * * Any penalty inflicted 
on Uie Importer for selling the article in his 
character of importer must be In oppposltlon 
to the Act of Congress which authonzes im- 
portation. * * * The distinction between a 
tax on the thing imported, and on the person 
of the importer, can have no Influence on this 
part of the subject It is too obvious for contro- 
versy that they interfere equally with the power 
to regulate commerce." Pp. 446-448 [688]. 

The application of this reasoning to the case 
in hand is obvious. Of what use would it be to 
the ship owner, in carrying on Interstate and 
foreign commerce, to have the right of trana- 
porting persons and gcxls free from State in- 
terference if he had not the equal rlg^t to 
charge for such transportation wiUiout such 
interference? The very object of his engaging in 
transportation is to receive pay for it if the 
regulation of the transportation belongs to the 
power of Oonmas to regulate commerce, the 
regulation of fares and freights receivable for 
such transportation must equally belong to 
that power; and any burdens imposed by 
the State on such redelpta must be m conflict 
with it To apply the language of (MtfJu^ 
Uob Marshall, farea and frdghts for transporta- 
tion in carrying on interstate or foreign com- 
merce are as much essential ingredients of that 
oonuneroe as transportation itself. 

It is necessary, however, that we ahonld ex- 
amine what bearing the cases {A the /fiStols 
FrHgH Tarn and BaUtoay Orom BeompU, re- 
ported in 16th of Wallace, haye upon the ques- 
tion in hand. These cases were much quoted 
in argument and the latter was confldently re- 
lied on hv the counsel of the OommonwealtiL 
Th^ both arose under certain tax lawa of Peom- 

Sbmnla. The Ifarst, which is reported under 
etitlAof Oiisqf CftSiStoli ^»v^ Hks, 82 U. a 



15 Wall 283 [21: 146], was that of the Beading 
Railroad Company, and arose under an Act 
passed in 1864, which Imposed upon every rail* 
road, steamboat, canal and slack water naviga- 
tion company, a tax of a certain rate per ton on 
evenr ton of freight carried by or upon the 
works of said company; with a proylso direct- 
ing, in substance, that every company, foreign 
or domestic, whose line extended partly io 
Pennsylvania, and partly in another State, 
sboiUa pay for the freignt carried over that 
portion of its Une In Pennsylvania, the same aa 
u its whole line were in that State. Under this 
law the Reading Railroad Company was charged 
a tax of $88,000 for freight transported to pdnts 
within Pennsylvania, and of $46,000 for that 
exported to points without the State. The lat- 
ter sum the oompany refused to pay; and the ^^^^^ 
question in this court was whether that portieo L^v J 
of the tax was constitutional; and we held that 
it was not Mr. JwtHee Strong deUvered the 
opinion of the court It waa held that thia waa 
nota tax upon the franchises of the compuUea. 
or upon their propertir, or upon their btwlneas^ 
measured by tne number of tons of freight car> 
ried: but was a tax upon the freight carried, 
and because of its carnage; that transportation 
is a constituent of commerce; that the tax was, 
therefore, a regulation of oommeroe. and a reg- 
ulation of commerce among the States; thSt 
the transportation of passengers or merchan- 
dise from one State to another Is hi its nature 
a matter of national importance, admitting of 
a uniform system or pm of regulation, and 
therefore, under the rule estabUahed by Oociey ▼. 
P&rt Warderu. 58 U. S. 12 How. 209 [18: 096], ex- 
clusively sublect to the legisUtlon of Congresa. 
The inevitable conclusion waa that the tax theo 
in question waa in conflict with the exclusive 
power of Congress to regulate commerce amoni^ 
the States, and was therefore unconstituti<maL 
Referring to the decision In OrandaU y. Netada^ 
78 U. S. 6 Wall 86 [18: 746], in whi<di thia 
court had decided that a State cannot tax per- 
sons for passing through or out of it, JfuHe$ 
Strong sud: " Vt state taxation of persona pass- 
ing from one State to another, or a state tax 
upon interstate transportation of passengers, la 
unconstitutiona], a fofUori. if possible, is % 
state tax upon the carriage of merchandise from 
State to State in conflict with the Federal Con- 
stitutlon. Merchandise is the subject of com- 
merce. Transportation Is essential to commerce; 
and every burden laid upon it Is pro tarUa a re- 
striction. Whatever, therefore, may be the 
true doctrine respecting the eanduslyeneas of 
the power vested in Congress to r(Mg;ulate com- 
merce among the States, we regardTit aa estab- 
Uahed that no State can impose a tax upon 
freight transported from State to State, or upoa 
the transporter because of such transportation.'' 
The court in its ophiion took nciioe of tiie 
fact that the law was general in its terms, mak- 
ing no distinction between freiffht transported 
wholly within the State and that which wat 
destined to, or came from, another State. Bui |*4A| 
it waa held that this made no diiferenoa. The ^ * 
law might be valid as to one dass, and Qnooo- 
stitutional as to the other. On this snl^leot 
JtuHes Strong said: "The State maj tax iti 
internal commerce; but if an Act to tax inte^ 
state or foreign oommeroe is unconstitiitlooal, 
^ is not curwl l^ including in its provlsioBS 
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fubjaeli within the luriadictioii of the State. 
Kor is a rule preecrioed for carriage of goods 
through, out of, or into a State, any the less a 
regulation of transportation because the same 
rme may be tpjo^ea to carriage which is whol- 
ly internal." This last observation meets the 
argument that might be made in the present 
case; namely, that the law is general in its 
terms, and taxes receipts for aD transportation 
^ike, making no discrimination against receipts 
for interstate or foreign transportation, and 
hence cannot be rmrded as a special tax on 
the latter. The decision in the case cited shows 
that this does not relieve the tax from its objec- 
tionable character. 

If this case stood aloi^, we should have no 
hesitation in saying that it would entirely gov- 
ern the one before us; for, as before said, a tax 
upon fares and freights received for transpor- 
tation is virtuallv a tax upon the transportation 
itself. But at the same time that the Ckuo of 
State Freight Tom was decided, the other case 
referred to; namely, that of Btate Tax on Rail- 
way Groei BeeeMe, was also decided, 'and the 
opinion was delivered by the same member of 
the court 82 U.S. 15 Wall 284 [21: 164]. This 
was also a case of a tax imposed upon the Read- 
ing Railioad Company. It arose under another 
Act of Assembly of Pennsylvania, passed in 
February, 1866, by which it was enacted that, 
*' In addition to the taxes now provided by law, 
every railroad, canal and transportation com- 
pany incorporated under the laws of this Com- 
monwealth, and not liable to the tax upon in- 
come under existing laws, shall pay to the 
Ccnnmonwealth a tax of three fourths of 1 per 
centum upon the fiix)ss receipts of said com- 
panv; the said tax shall be paid semi-annually." 
iJnaer this statute the accounting officers of 
Pennsylvania stated an account against the 
Reading Railroad Company for tax on gross 
receipts of the company for the half ^ear end- 
ing December 81, 1867. These receipts were 
derived partiv from the freight of goods trans- 
--- ported wholly within the State, and partiy 
13^^ J from the freight of goods exported to points 
without the State, which latter were discrim- 
inaXed from the former in the reports made by 
the company. It was the tax on the latter re- 
ceipts which formed the subject of controversy. 
The same line of argument was taken at the 
bar as in the other case. This court, however, 
held the tax to be constitutional. The grounds 
on which the opinion was based, in order to 
distinguish this case from the preceding one, 
were two: first, that the tax, being collectible 
only once in six months, was laid upon a fund 
which had become the property of the com- 
pany, mingled with its other property, and in- 
corporated into the general mass of its prop- 
erty, possibly expended in improvements, or 
otherwise invested. The case is likened, in the 
opinion, to that of taxing goods which have 
been imported, after their original packages 
have been broken, and after tbey have beien 
mixed with the mass of property in the coun- 
try, which, it was said, are conc^ed in Broion 
▼. Maryland [eupra] to be taxable. 

Tills reasoning seems to have much force. 
But is the analogy to the case of imported 
ffoods as perfect as is suggested? When the 
bUer beomie mingled with the general mass 
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of property in the State, they are not followed 
ana singled out for taxation as imported ffoods» 
and by reason of their being impcwted. S tli^ 
were, the tax would be as nnoonstitutional as 
if imposed upon them whilst in the ori^^ 
packages. When mingled with the general 
mass of property in the State they are taxed in 
the same manner as other property posneaood 
by its citizens, without discrinunation or par- 
tiality. We held in Wdion t. Mieeouri, 91 U. 
S. 275 [23:847], that goods brought into a State 
for sale, though they thereby become a pwtof 
the mass of its property, cannot be taxed by 
reason of their being introduced into the State, 
or because they are the products of another 
State. To tax them as such was expressly 
held to be unconstitutional. The tax in the 
present case is laid upon the gross receipts for 
transportation as such. Those receipts are 
followed and caused to be accounted for by tbo 
Company, dollar for dollar. It is those specific 
receipts, or tiie amount thereof, which is the 
same thing, for which the Company is called 
upon to pay the tax. They are taxed not only [342] 
because they are money, or its value, but be- 
cause they were received for transportation. 
No doubt a shipowner, like any other dtizen, 
may be personally taxed for the amount of his 
property or estate, without regard to the source 
from which it was derived, wnether from com- 
merce, or banking, or any other employment 
But that is an entirely different thing from lay- 
ing a special tax upon his receipts in a particu- 
lar employment If such a tax is laid, and the 
receipts taxed are those derived from transport- 
ing goods and passengers in the way of inter- 
state or foreign commerce, no matter when the 
tax is exacted, whether at the time of realizing 
the receipts, or at the end of every six months 
or a year, it is an exaction aimed at the com- 
merce itself, and is a burden upon it, and 
seriously affects it A review of tne question 
convinces us that the first ground on which the 
decision in State Tax on Railway Oroa Receipts 
W4IS placed is not tenable; that it is not sup- 

£>rtea by anything decided in Brown v. Mary^ 
nd, but, on the contrary, that the reasoning 
in that case is decidedly andnst it 

The second ground on wnich the dedsion r^ 
f erred to was based was that the tax was upon 
the f ratichise of the corporation granted to it 
by the State. We do not think that this can be 
affirmed in the present case. It certainly could 
not have been intended as a tax on the corporate 
franchise, because, by the terms of the Act, it 
was laid equally on the ccnporations of other 
States doing business in Pennsylvania. If in- 
tended as a tax on the franchise of doing busi- 
ness, which in this case is the business of 
transportation in canryine on interstate and 
foreign commerce, it would dearly be uncon- 
stitutionaL It was held by this court in the 
case of Gloueeeter Ferry Ch. ▼. Fenmykama, 
114 U. S. 196 [28:168], that interstate commerce 
carried on by corporations is entitied to the 
same protection against state exactiims which 
is given to such commerce when carried on by 
individuals. In that case the tax was laid upon 
the capital stock of a ferry company tnoor- 
poratea by New Jersey, and engaged in the 
bushiess of transporting; passengers and freight 
between Camden, in New Jersqr, and the Ci^ 
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roAfti ^ Philadelphlm. The law under which the 
[9«9j |g2 was imposed was passed by the Lecrfslattire 
of Pennsylvania on the 7th of June, 1879, and 
declared " That eveiy oompanv or association 
whatever, now or hereafter incorporated by 
or under any law of this Commonwealth, or 
now or hereafter incorporated by any other 
State or Territory of the United States, or 
foreign government, and doing business in this 
Commonwealth", ♦ • ♦ fwiUi certain excep- 
tions named) "shall be subject to and pay into 
Uie treasury of the Commonwealth annually a 
tax to be computed as follows; namely/' the 
amoimt of tax is then rated by the dividends 
declared, and imposed upon the capital stock 
of the company at the rate of so many mills, 
or fractiooa of a mill, for every dollar of such 
capital stodk. It was contended that the f errv 
company could not hold property in Philadel- 
phia for the purpose of canying on its ferrying 
business, and could not cairv on its said busi- 
ness there, without a franchise, ezpteM or im- 
plied, from the State of Peniuvlvania. But 
this court held, in its opinion, delivered by Mr» 
JfuHee Field, that the business of landing and 
receiving passengers and freight at the wharf 
in PhilMuphia was a necessary incident to, 
and a part of, their transportation across the 
Delaware River from New Jersey; that without 
it, that transportation would be impossible: that 
a tax upon such receiving and landing of pas- 
sengers and freight is a tax upon ih&r trans- 
portation, that is, upon the commerce between 
the two States involved in such transportation; 
and that Congress alone can deal with such 
transportation, its nonaction being eoulvalent 
to a aeclaration that it shall remain free from 
burdens imposed by state legislation. The 
opinion proceeds as follows: "Nor does it 
make any difference whether such commerce is 
curled on by individuals or corporations. 
WeUon V. MissouH, 91 U. S. 275 [iuprahMobOe 
Co. V. KimbaU, 102 U. 8. 691 ^:288]. As was 
said in Paul v. Virginia, 75 U. S. 8 Wall. 108 
[19:857], at the time of the formation of the 
Constitution, a lar^ part of the commerce of 
rg44i the world was earned on by corporations; and 
*• J the East India Company, the Hudson Bay 
Company, the Hamburs^h Company, the Levant 
Company and the Virginia Company were men- 
tioned as among the corporations which, from 
the extent of their operations, hud become cele- 
brated throughout the commercial world. The 
grant of power [to Congress] is general in its 
terms, making no Teference to the agencies by 
which commerce may be carried on. It includes 
commerce by whomsoever conducted, whether 
by individuals or corporations." ?. 204 [162]. 
Again; '^ While it is conceded that the proper^ 
in a State belonring to a foreign corporation 
engaged in foreign or interstate commerce may 
be taxed equally with like property of a domes- 
tic corporation engaged in that buisiness, we are 
clear that a tax or other burden imposed upon 
the property of either corporation because it is 
used to carry on that commerce, or upon the 
transportation of persons or property, or for 
the navigation of the public waters over which 
the transportation is made, is invalid and void 
as an interfe^nce with, and obstruction of, the 
power of Congress in the regulation of such 
commerce." P. 211 [164]. It is hardly neces- 
sary to add that the tax on the capital stock of 
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the New Jersey Company, in that case, was de> 
cided to be unconstitutional, because, as tba 
corporation was a foreign one, the tax could only 
be construed as a tax &r the privilege or f ran* 
chise of carrying on its business, ana that bnsi> 
ness was interstate commerce. 

The dedsion in this case, and the reasoning 
on which it is founded, so nr as they relate to 
the taxation of interstate commerce carried on 
by corporations, apply CQutl^r to domestic and 
foreign corporations. No doubt the capital 
stock of the former, regarded as inhabitants of 
the State, or their property, may be taxed as 
other corporations and innabitants are, pro- 
vided no oiscrimination be made against them 
as corporations canyinff on f ordlgo or interstata 
commerce, so as to main the tax. In etfect, % 
tax on sudi commerce. But thefr business aa 
carriers in foreign or interstate commerce can* 
not be taxed by the State under the plea thai 
th^ are exercising a franchise. 

There is another point, howofer, which maj 
properly desen^e some attention. Can the tax 
Inthiscaseberegardedas an income tax? And, 
if it can, does that make any difference as to 
its constitutionality? We do not think that it 
can properly be regarded as an income tax. It 
is not a general tax on the incomes of all the 
inhabitants of the State, but a special tax on f84Ki 
transportation companies. Conceding, how- ' 

ever, that an income tax may be imposed on 
certain classes of the community, distinguished 
by tiie character of their occupations, this is 
not an income tax on the class to which it re- 
fers, but a tax on thdr receipts for transportation 
only. Many of the companies inchided in it 
may, and undoubtedly do, have incomes from 
other sources, such as rents of houses, wharves, 
stores, and water power, and interest on mon- 
eyed hi vestments. Asa tax on transportation, 
we have already seen, from the quotations from 
the State Freight Tax Cote, that it cannot be 
supported where that transportation is an in- 
greoient of interstate or foreign commerce, even 
though the law imposing the tax be expressed 
in such general terms as to include receipts 
from transportation which are properly tax- 
able. It is unnecessary, therefore, to dUscusa 
the question which would arise if the tax were 
properly a tax on income. It is clearly not 
such, but a tax on transportation only. 

The corporate franchises, the property, the 
business, tbe income of corporations created 
by a State may undoubtedly be taxed by the 
State; but in imposing such taxes care should 
be tsJcen not to intenere with or hamper, 
directly or by indirection, interstate or foreign 
eommerce,.or any other matter exclunvely 
within the jurisdiction of the Federal Govern- 
ment This is a principle so often announced by 
the oourti, and especially by this court, that it 
may be received as an sxiom of our constitu* 
tional Jurisprudence. It is unnecessary, there- 
fore, to review the long list of cases in which 
the subject is discussed. Those referred to are 
abundantly sufficient for our purpose. We ma y 
add, however, that since the decision of the Ratt* 
way Tax Catee now reviewed, a series of cases 
has received the consideration of this court, the 
decisions in which are in general harmony with 
the views here expreased, and show the extent 
and limitations of the rule that a State can- 
not regulate or tax the operations or objects of 
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f aterstate or forelgD cominoroe. We may refer 
to the following: B, R Co, y. Hfi$tn, 05 U. 
8. 465 [24: 5271; Oook ▼. i\k 97 V. 8. 566 
[24:10151; Ouy v. Baltimore, 100 U. 8. 484 
[346] r25:748]; WMery. Va. 108 U. 8. 844 [26: — " 
MaranY. New OKmiu, 112U. 8. 69 28: ^ 
Wamngw. Mieh. 116 U. 8. 446 [29: 6911; Pi 
ardY. PiiUmmnSatOhem Oar Go. 117 U. 8. 84 
[29:785]; Waboih eicRRCh. w. m. 118 U. 
B. 557 r ^ite, 8441; BMin$Y. ShOby Omnty^2Q 
r. 8. 4b9 \gfU, 0941; Fargo y. Mieh. 121 U. 8. 
280[nnie,^8S\. ThecueaotMoranY.NewOr- 
leam sDd Fargo Y, Michigan are especially ap- 
posite to the case now under consideration. 
As showing the power of the States over local 
matters incidentally affectine commerce, see 
Munn Y. lUinoiiM XJ. 8. 128 [U: 88], and other 
cases in the same volume, pp. 161, 176, 180 
[95, 98. 99], as explained by JVabasJi etc. R R 
Oo. Y, Illinois; muMrfage Ckue$, viz.: Keokuk 
etti. Packet Co. t. Keokuk, 95 U. 8. 80 [24: 
877]; 100 U. 8. 428 [25: 690]; 105 U. 8. 568 [26: 
11711; 107 U.8. 698 [27: 587]; 121 U. 8. 444 [anU. 
9761; Mobile Co, y. KimlxM, 102 U. 8. 691 [26: 
2'^\\BrownY, HoueUm, 114 U. 8. 622, 680 [29: 
257, 260]; R E. Commieeion Caeee, 116 U. 8. 
807 r29: feoj; CoeY, Krrol, Id. 517 [29: 715]. 

It is hardly within the scope of the present 
discussion to refer to the disastrous effects to 
which the power to tax interstate or foreicn 
commerce may lead. If the power exists in 
the 8tate at all, it has no limit but the dis- 
cretion of the State, and might be exercised in 
such a manner as to drive away that commerce, 
or to load it with an intolerable burden, seri- 
ously affecting the business and prosperity of 
other States interested in it; and if those States, 
by way of retaliation, or otherwise, should im- 
pose Uke restrictions, the utmost confusion 
would j)reyail in our commercial affairs. In 
view of such a state of things which actually 
existed under the Confederation Ohitf Jtutice 
Marshall, in the case before referred to, said : 
"Those who felt the injury arising from this 
state of things, and those who were capable of 
estimating the influence of commerce on the 
prosperity of Nations, perceiyed the necessity 
of giying the control oyer this important sub- 
ject to a single goyemment It may be doubt- 
ed whether any of the evils proceeding from 
the feebleness of the Federal (ioyemment con- 
tributed more to that great reyolution which 
13471 ^°^<^u<^ ^0 present system, than the deep 
*■ 1 and general conyiction that commerce ought to 
be regulated by Congress It is not, therefore, 
matter of surprise that the grant should be as 
extensiye as the mischief, and should com- 
prehend aU foreign commerce, and all com- 
merce among the States. To construe the 
power so as to impair its efficacy would tend 
to defeat an object, in the attainment of which 
the American public took, and justly took, that 
strong interest which arose from a full conyic- 
tion m its necessity." Brown y. Maryland, 25 
U. 8. 12 Wheat. 446 r6: 688]. 

Nothing can be added to the force of these 
words. 

Our conclusion is that the imposition of the 
tax in question in this cause was a reeulation of 
interstate and foreign commerce, m conflict 
with the exclusiye powers of Congress under 
the Oonstitation. 

Thsjudgmont^tho Supreme Court qfPenn- 
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eylvania is therefore retened, andiheeauee i$ re- 
manded, to be diepoeed of according to law, in con- 
formity with thi$ opituon. 
True oopj. Test: 

James H. MoKeonej, Clerk, Sup. Oourt, IT. 8L 



JAMES A. WISNER, Plff, in Err., [214] 

WILLIAM N. BROWN et al. 

(Bee 8. C Beporter*s ed. 214-220.) 

Bankruptcy — real estate of hankrupt^righte of 
purchaeerfirom aeeignee — limitation — section 
6067, R 8.^proper instruction to find for de- 
fendant,lmt erroneous reason — notice to adterss 
claimant. 

h A purchaser of land from tbe assiflrnee of a 
bankrupt acquires no greater rights than those pes- 
flccsed hv his irraotor 

2. Sucn purchaser is bound, equally with the as- 
signee, by soction 6057, R. 8., which limits the time 
within wnich action to recover property adversely 
claimed maybe brought, to two years. 

8. Where the jury wus properly instructed to find 
for the defcnaaot, the pudgmoot will not be re- 
yersed merely because toe reason assigned for the 
instruction was erroneous. 

[No. 188.] 
Submitted Jan. IS, 1887, Decided May 27, 1887. 

r\ ERROR to the Supreme Ck>urt of the State 
of Michigan. AMrmed, 
The history and facts of the case appear in 
the opinion of the court 

Messrs. S. 8. Burdett and H. H. Hoyt, 
for plaintiff in error. 
No counsel appeared for defendants in error. 

Mr.Juitioe'BreMmj deliyered the opinion 
of the court: 

This is an action of ejectment, hrought hy 
Wisner, the plaintiff in error, against the def ena- 
ants in error, for a lot of land in Isabella County, [216] 
Michigan. Tbe plaintiff claims ^e land as 
purchaser from one Gillette, assignee in hank- 
ruptcy of Alfred Willey. The defendants 
dfum the same under a number of tax sales, 
and a deed from Willey, the buikrupt. It ap- 
peared on the trial that Willey filed his petition 
m bankrupt<r^ September 10, 1871, in the Dis- 
trict Court of the United States for the Eastern 
District of Michigan, and set forth, in the 
schedule thereto annexed, the land in Question 
(with other lands) as his property; ana it was 
shown that he had purchased it seyeral yean 
before. He was decreed a bankrupt Septem- 
ber 8, 1872, and Gillette was appointed his as- 
signee February 21, 1878. On the third day of 
April, 1880, more than seyen years after his ap- 
pointment, Gillette filed a petitipn in the dis- 
trict court, praying for leayeto sell the land in 
ouestion and the seyeral other lots mentioned in 
the schedule at priyate sale for any sum not less 
than $100. The petition alleged that Willey, 
at the time of filing bis petition in bankruptcy, 
claimed an interest in the lands, describing 
them, and then proceeded as follows: 

" Tour petitioner, haying no funds belonj^- 
ing to said estate in his hands, did not inyesti- 
giSe the title of said bankrupt to said land, and 
belieying that said lands were of little yalue, 
paid no attention to them until recently, when 
application was made to your petitioner to pur- 
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chaae the right of said bankrupt in said lands. 
From ezaimnation of the records it appears 
that the lands have been sold for taxes to pri- 
Tate puties for a number of years, beginning in 
1867; that the right acquired by virtue of the 
sale of Mild lands for delinquent taxes is held 
by one party; in addition to such title has been 
obtained a deed from the bankrupt of said 
lands; that another party has, by virtue of a 
sale on execution, based upon a judgment ob- 
tained against said bankrupt before he was ad- 
ludicatea a bankrupt, acquired a title to said 
lands; that the title to said lands is complicated 
in this manner, both parties claiming to own 
laid lands by ^tue of the title they have ac- 
ouired thereto in the manner above stated ; that, 
from inquiry and examination, your petition- 
er believes that the title which may he vested 
in him as assignee of said bankrupt is of but 
nilT] ^itle value without a lengthy litigation, and 
your petitioner has no funds in his hands to 
carry on such litigation or pay taxes that may be 
assessed thereon; that, from information, your 
petitioner sets forlh that said lands were located 
for the pine timber that originally was on the 
land, which having been removed the lands 
were not considered by the bankrupt of suf- 
ficient value to pay taxes thereon; that peti- 
tioner is offered one hundred dollars for the con- 
veyance of 'the title which be holds as assignee 
of the said bankrupt to said lands, and, upon 
information and belief, your petitioner affirms 
that said sum is all the interest of said estate in 
said lands is worth, and that the acceptance of 
said offer and the conveyance of said title to 
said lands accordinglv would be for the inter- 
est of the creditors of the estate of said bank- 
rupt And your petitioner prays that an order 
may be made in this case authorizing your pe- 
titioner to sell said lands at private s^e as he 
mny deem advisable, but not at a less sum than 
one hundred dollars." 

The court, on the 5tb of April, 1880, made 
an order authorizing Gillette, the assiirnee, to 
make the sale as proposed by this petition, and 
the same was made accordingly to the plaintiff 
in error for the sum of $100, and on the 18th 
of April, 1880, a deed was given to him by the 
asoignee for the lands. 

No uoticu wns given to the adverse claimants 
of the land, either of the application to the dis- 
trict court for authority to sell, or of the inten- 
tion to sell the same. 

The plaintiff in error, to suCIain the action on 
his part, introduced proof of the proceedings 
in the bankrupt court, of the title of WiUcy, 
and of the deed from the assignee to himscft. 
The defendants, on their part, deduced title to 
the premises in controversy by virtue of cer- 
tain deeds made in pursuance of sales for taxes 
for the years 1867, 1868, and subsequent years; 
and also by a quitclaim deed from Willey, tiie 
bankrupt, to the defendant, Brown, di^ed Sep- 
tember 11, 1875, and duly recorded. The de- 
fendants also proved by the testimony of Brown 
that he had no notice of Uie proceedings in 
bankruptcy \uM after he had obtained the said 
deed from Willey, nor until after the plaintiff 
in error had purdiased the land from the as- 
•imee. 
[S18] The plaintiff then proposed to go into the 
▼alidity of the tax titles; but the Judffe before 
whom the case was tried, being of opiaion 

i2oe 



that the plaintiff had shown no title, directed 
the iury to find a verdict for the defenduit 
A bill of exceptions was taken, and the case 
was carried to the Supreme Court of Michigaa 
by writ of error; and thai court affirmed the 
Judgment of the court below. The present 
writ is brought to review the Judgment of the 
supreme court, on the ground that its decision 
was against the validity of a title claimed under 
the laws of the United States; namely, under 
theproceedinga in bankruptcy. 

Toe prindml ground on which the Supreme 
Court of Michigan placed its decision was the 
want of notice by the assignee to the adverse 
claimants of the property. The petition of the 
assignee for authority to tell shows that the 
title to the land was In dispute, and that the ad« 
verse claimants were known to him; but he 
proceeded without giving them any notice, 
either of his intended application to the court, 
or of his intention to sell. The court inferred 
that notice was required by the 25th section of 
the Bankrupt Law, section 5008 of the Revised 
Statutes, which provides that "Whenever it 
appears to the satisfaction of the court that the 
title to any portion of an estate, real or per- 
sonal, which has come into the possession of 
the assignee, or which is claimed by him, is in 
dispute, the court may, upon the petition of the 
assignee, and after such notice to the claimant, 
his agent or attorney, as the court shall deem 
reasonable, order it to be sold under the direc- 
tion of the assignee, who shall hold the funds 
received in place of the estate disposed of, and 
the proceeds of the sale shall be considered the 
measure of the value of the property in any 
suit or controversy between the parties in any 
court" 

As it is a question of doubt whether section 
6063 refers to a case in which only the interest 
of the bankrupt is ordered to be sold, without 
attempting to affect the title or interest of other 
persons, and as there was another ground on 
which the court of trial might unquestionably 
have instructed the Jury to find a verdict for 
the defendants, and which also involved a qnea- 
tion of the plaintiff's right of action under the 
bankrupt law, we have deemed it unnecessiUT |219] 
to consider the validity of the point on which 
the Cfwe was actually decided. The other 
ground to which we refer is that of the two 
years' limitation within which the assignee can 
brinff suit. It is declared by section 5057 of 
the Revised Statutes, that " No suit at law or 
in equity, shall be maintainable in any court 
between an assignee in bankruptcy ana a i>er- 
son claiming an adverse interest, touching any 
property or rights of property tninaferable to 
or vested in such an assignee, unless brought 
within two years from the time when the cause 
of action accrued for or against such assignee.** 
This Act, as well as the statute of Limitations 
of Michigan, was pleaded by the defendants in 
bar of the action. Now, the assignee in the 
present case received his impointment on the 
15th of February, 1878, and .the property in 
question was at that time adversely held by the 
defendants under tax sales made by the Auditor- 
General of the State of Michigan, and con- 
tinued to be so held until the commencement 
of this suit. It li dear, therefore, that, from 
and after the 15th of February, 1875, the as- 
signee himself was precluded by the statute 

122 D. A. 
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from bttngliiK m meOoa to reeorer the hndi; 
and be could : 

tbem to • lUnt penon, _ _ 

owlDtain an action tfaerefor. Tha nle made by 
Ow udgnee to the plalntlfl In Apiil, 1B80, 
coold ba«e DO neb effect lids point vu dl- 
~ -T doddad fai Oiffifrd y. ^bnt. 08 U. S. 
__ [SS: S7]. Tbe complainant In that case 
bad purcbased tbe land* from tbe tssignoa 
" I two Tcan after the lalte ' 

„ _i tlwy had been oontlni , 

under an admae title. IndeliTerinetbeJudK- 
mant of tbe oonit Mr. JvHita Otlfford s«0: 
" Nothing can be fdalner In lanl dedalon than 
tha loopodtirai that tbe com^olnaut did not 
acqnlTa, by the oonTcranca roada to blm under 
that sale, any greater nAts than tboae posseesed 
by tha grantor:" and in conformttv with that 
conclusion it waa hdd that the complainant, 
equally with tbe assignee, his grantor, was 



I by puliUi 

[2201 OurcouchiEioc, tbercfoTB, Is that theinstnio- 
tiou to Had for the defendants was right, at all 
CTCDis; for thcj were entitled to such an In- 
Btniction on the bar of the two yearfl' limite- 
tion, Tvhetber tbey were so for the reason as- 
eis'icil by Uie Judge or not 

T/ie jiidgmertt h t&crtfore afflrmed. 
Vrue oopr. Test: 

James B. UoKeime;, Qerk. Sup, Oamt. IT. 8. 



I ELIZA ADAUS n al., Af^Ot., 

o, 
WILLIAM E. COLLIER (A. C. Riley) As- 
signee of BzDj. B. Barnes, a Baakrupt. 

(&oe S. V. QBporter'ied. SS&anj 

Bnnkruptcy^deed bybanknipt to hit chiMren — 
UU by asii'iJia to eaneel aJid teUJor credit- 
on — limitatian^-validity of deed — rigkti ofat- 
*in»et — improporaJtedTdeo/landxindapute — 
cs'tct of— Inedibility qf grautor a* a mtnctt. 



APFBAL from the Circuit Conrt of the Unit- 
ed Slates for the Bontbera District of Oeor- 
gia. BnarMd, Bemanitd. 
ISS U. 8. 



The histoiT and Eacta at the ceia appoK la 
tha opinion td tbe court 

Mttvi. Thoma« B. OrBahmm and B. F, 
Lyon, for appellants, 

Mr. N, 4. HfcMWMd. for appellee. 

Mr. JuiHet H»Tln.H deliverad tha cqilnion of 
the court: 

On the 2Gth day of September, 1868, Ben)»> (3831 
mln B. Barnes made bis deed conTeyiu tooer^ 
tain of his children aareral traola otliM in the 
Counties of Crawfoid andHoustoo, In the Stat* 
of Qeorgls. Tbe deed wm witnessed by three 
petson»--oae of whom was a justice of the 
peace— who certified that tt was itaMd. sealed, 
and delivered in their piceeuce. It was dnly 
recorded in Crawford County, where most at 
ths lands are, on the 2Ath of Han:h, 1664; ia 
Houston County, September 80, 1874. 

The grantor, upon his own petition, was, 



era District of Oeorgia. His schedule of real 
estate embraced these lands. He was in tbe 
actual possession tbere^ at tbe time of filing 
bfa petition in bankruptcT. 

In June. 1874, immediately after an assfgo- 
ment. In the usual form by ue roister, of ihe 
estate of tbe bankrupt bu assignee in bank- 
ruptcy went into '" ----- ---j- - ' 

thereafter took U . . , . 

rents and profits thereoL 

On tbe 19th of January, 1 _„ 

fUad his petition hi tbe district court, In bank- 
— . ^ — ._^i. ..._ _L — ^jj^ ^^ u^j_ 

IS in dispute bsh 
iween mm ana we Erantees in ibe deed of 8e» 
tember 25, 1868. "nie petition alleged that the 
deed was wholly voluntary, and that, from its 
date to tbe commeooemgrt of the proceedings 
in bankruptcy, tbe giantor waa in tbe contin- 
uous, uninterrupted possessioB of the landa, 
using and controlling the aame as his propwtTi 
and enloylng the rents, issnea, and ptcdts thera- 
of. The prayer of Uie assignee was for notice 
to Ibe claimacte ss required by section 0068 of 
the Revised Statutes, and for a sale of the lands, 
the proceeds to be held to answer sny suit 
which might be Instituted bv the claimants. 

TbBt section of the Reriseo Statutes provides! 
"Whenever it appears to the satisfaction of the 
court that the title to any portion of the estate, 
real or personal, w hlcb baa oome m to posseasioD 
of tbe assignee, or wbicb la claimed by him, is 
in dlapute. tha conrt may upon the petition 
of the assignee and after stich notice to the 
claiioant, mi agent or attorney, as the court 
shall deem reasonable, order it to be aold, under 
the direction of tbe assigDee, who shaU hold 
tbe funds recdved In [dace of tbe estate dis- 
posed of; and the proceeds of the sale shall be 
considered tbe measure of tbe value of the [M^l 
propeitT in any suit orcootrorersy between the 
parties in any court But this pioTiuon shall 
not prevent ue recovery of the j;m>peny from 
the possession of tbe assignee by any proper no- 
tion, commenced at any time nefoce the court 
Olden tbe sale." 

The clalmanla appeared and answered the 
petltian. They asserted title to the OToperty 
under the deed of 1868, olalminK: 1. That tha 
grantor made tbe deed to bis children in good 
U07 
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faith, by way of adTanoement, and withoat any 
intent to delay or defraud Mb creditors, these 
lands constituting, at the time, an inconsider- 
able put of Us estate, and his other property 
beinff largely more than was necessary to meet 
anymdebteaness he then or thereaifter had: 
2. That the deed was delivered to the grantees 
hy the grantor at or about the time of its cz* 
ecution; 8. That the grantor's possession, at 
any time thereafter, of the lands, was held for 
the grantees; 4. That the grantor was entirely 
solTcnt when adjudged a bankrupt, and was 
induced to go into bankruptcy by the fraudu- 
lent conduct of others, who, taking advantage 
of Ids feeble health, persuaded him into taking 
that step, and to include these lands in his 
•chedule of real estate. They prayed that the 
assignee be required to account to Uiem for the 
rents and profits received by him. 

Upon the issues thus made the parties went 
into proofs, in accordance with the rules of the 
court But for reasons not disclosed by the 
record, the assignee, by leave of the court and 
without notice to the defendants, withdrew his 
petition " wiUiout prejudioe to either party or 
to any other proceeding he may be' advised to 
institute touching the subject matter of said 
petition." 

In a few days thereafter, to wit, on Decem- 
ber ly 1879, the defendants presented a petition 
to the district court, sitting in bankruptcy, re- 
citing the foregoing facts and praying that the 
f S881 assignee be required to sunender tne possession 
of we premises to them, and account for rents 
and profits received l^ him. To this petition 
the assignee demurred, for want of Jurisdiction 
in the district court to give the relief asked. 
Ko further steps seem to have been taken in 
that proceeding. 

The present suit was commenced bv the as- 
signee in the circuit court oa the 18th day of 
riecembor, 1879. Its object is to obtain a de- 
cree requiring the surrender by the defendants, 
of the title deed for these lanas, and ordering 
their sale. The bill sets out, substantially, the 
same facts as those alleged in the petition filed 
by the assignee in the dimct court. The relief 
asked is based upon the following grounds: 
1. Thai these lands were the propcSrty of the 
bankrupt at the time of the adjudication in 
bankruptcy. 8. That the deed of 1888 was 
never delivered by the grantor to thedefendants, 
or to any of them, in the presence of the sub- 
scribing witnesses, nor ''until he be<»me so 
greatly involved that he feared his creditors 
could reach said lands." 8. That the deed was 
wholly voluntary. 4. That if the defendants 
ever had a right to recover the lands from the 
assignee,their cause of action is barredby section 
6067 of the Revised Statutes, which provides: 
" No suit, either at law or in equity, shall be 
maintainable in any court betweoi an assignee 
in banioiiptcy and a person claiming an ad- 
verse interest, touching any property or rights 
of proper^ transferable to or vested in such as- 
signee, unless brought within two years from 
the time when the cause of action accrued for 
or against such assignee. And this provision 
shall not in any case waive a right of action 
barred at the time when an assignee is appoint- 
ed." 6. That the deed held by the defendants 
treates a cloud upon the title ol the assignee. 



and interferes with his sale of the lands f<Mr an 
adequate price. 

The defendants in their answer resist the 
claim of the assignee upon the same grounds re- 
lied upon in the original proceeding in the dis- 
trict court They also filed their cross bill, 
seeking a decree for the surrender of the lands 
to them, and an accounting by the assignee 
in respect to the rents by him received. 

The circuit court, by its final decree, directed 
the surrender of the deed for cancellation, de- [386] 
dared it to be null and void, dismissed the cross- 
bill, and ordered the assignee, under the direc- 
tion of the district court, sitting in bsnkruptcy^ 
to sell the lands and distribute the proceeas. 

The lands conveyed by Barnes to his children 
having come to the possession of, and being 
claimM by. Ids assignee, and the title thereto 
being in mspute, the petition filed by the latt^ 
in the district court was authorized by section 
6068 of the Revised Statutes. Under the plead- 
ings in that suit— all the parties therein having 
appeared, asserted their respective claims to the 
lands, and sought a determination of the dis- 

Sute oetween them — ^It was competent for the 
istrict court, sitting in bankruptcy^ to have 
determined, at least, the question of title. Had 
that court adjudged that the lands belonged to 1'80] 
the grantor in Uie deed of 1863 at the time he 
was adjudged a bankrupt, that Jud^nnent, untfl 
reversed or modified, would have been a bar to 
any new action by the defendants for the re- 
covery of the property. 

But we have seen that the assignee, after the 
expiration of several years* and without notice 
to the defendants, witndrew Ids cause from the 
district court, snd instituted this suit in thei 
circuit court, substantially for the same relief 
as that asked in his petition in the district court; 
using, upon the hearing of this suit, the evi- 
dence taken in Mb origmal suit Evidently he 
supposed that, in a new suit in the circuit courts 
the limitation of two years prescribed by sec- 
tion 6067 of the Revised Statutes would defeat 
any daim to the lands which the defendants 
m^^t assert But that section, if applicable 
at all to such a case as this, is i^plicaole to the 
pladntiff as well as to the defeooanta. If the 
assignee claims that the question of title could 
only be determined in a suit in equity in the 
circuit court, it might well be sud that, not 
having himself instituted suit in the prraer 
court agahist the holders of the legal title, witb- 
fai two years from the time of the cause of ac- 
tion accrued to him, he could not maintain the 
present suit. But we are of opinion that the 
suit in the district court and the present suit^ 
having substantially the same object, are to be 
regaraed, for the purposes of uie Umitation 
prescribed by section 6067, as the same suit, the 
btter bdng, in effect, a continuation of the 
former. It r^ults that the question bctweoi 
the assignee and the grantees in the deed of 
1868, as to the dUe to£e lands in din>ute, was 
raised in apt time. During the whole pdriod, 
from the commencement of the suit in the dis- 
trict court until the institution of the present 
suit, the defendants have asserted their owner- 
ship of these lands, denying that they consti- 
tuted a put of the bankrupt's estate. They 
met the issue tendered by the assignee in the 
forum selected by himseU. To permit him to 
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•bkiidoii tbftt forum vithont their knowledse 
or coDMDt, audita computing tbe time fixed 
for bringing acUona, hj or agftlnd anlKneea, 
touching property claimed advenely to bim — 
to exclude tbe period betweeu the iiurtltutlon ol 
the suit in tbe district court and tbe commeoce- 
meut of thU iult, would make the statute an 
iDBtrument of fraud. It c&DDOt receive that 
construction. 

Upon the merits of tbe cose we have no leri- 
ousoMcultf. TheevideDceBatMleeusthatthe 
conveyance of 1863 was not made with any in- 
tent to hinder or defrand the creditors of the 
grantor. Tbe latter was, at that time, in aucb 
condltloi), at to p ro pe rty , that be could, witb- 
oot Injustice to crediton, make a sift of these 
lands to bis children. Tbe transaction was In 
good laitt, and was not a mere device to binder 
and defraud crediton. The deed was promptly 
delivered bj tbe grantor to one for all of the 
grantoM. Tbe pniiiriMliin of tbe lands by the 
lather, at times, subsequent to the execution 
iiod delivery of the deed, and his control of 
tiiem apparanfly for bis own benefit, Is satis- 
factorily explained by wltneiees. His posses- 
ilon, after the deed of 1868, was not Intended 
to be, tuid was not In fact, adverse to his 
grantee*. According to tbe weight of evidence 
Ee held poasnssion uDdw and for bis chDdren. 
^e only fact in tbe case which creates doubt 
«a this point ia that he improperly included 
ttKK lands in bis schedule of the real estate of 
which be waa tn possearion when be i.\td his 
petlUon in benkraptcy. But tliat drcumstanee, 
even It not taUsfactorOy explained, cannot 

on his 
that he de- 

, jly upon Hs execution, 

and that Ua poawsrion at a later period wai 
for bis children. Ga. Oode, 1867, in force Jan. 
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400; Wted v. Davi*. SS Ga. 68i; WaOate v. Aia- 

"" '" u. e.8M ~' '" " 

3a.Awa . 

a aUll another view of the case, 
the grantor waa tnaolvent when be made tbe 
conveyance of 1868, or, it tlie lands so conveyed 
eonitltaled more, In valne, of his eatale than 
he could rightfully withdraw from the reach of 



L3>'^1 log to Impeat&tlieconveyance. Tbe deed waa 
good as between tbe grantor and hl> children; 
and, in ttw absence of fraud, could not be 
quettioned by tbe aaatgnee, who toolc only ench 
nghta as tbe bankrupt had. Ttatman v. 8a»- 
Av> /n«(. 9S tr. S. 764, 706 [34: S88, 5901; Btat- 
art r. FlatI, 101 V. 8. 781, 788 [38: 816, 8171; 
ffautOt T. SarrUm, 106 TJ. 8. 401, 40« [90-. 
1076, 1070]; ILS.% 6046. It could only be 
avtrided by creditors who were such at the date 
of the conveyance. Warren v. ilocdy, 182 V. 
S. 182 [ante, 1108], present term. 

Upon tbe whole case we are of opinion that 
the assignee In bBnkrupty of Barnes has no 
valid clium to said lands or any of Ihem; and 
that tbe deed of 1868 waa not void as between 
him and the grantees therein. The Circuit 
eourt erred in declaring It to be void, and In 
ordering the aale of the lands, under the dlrec- 
ISSU. s. 



tlon of the district court, as part of tbe bank* 
rupt's esute. 

Th* deerae itreterttd, and OUeavttremtndtd, 
itith direction* to itt aiide tAt mtire dteree of 
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SAME e. BILAS WEEEa 

See & 0. Beporter's ed. 87B-S81> 

Marine inturancd—eoienant not to I'nsun inter' 

tit in D«M«I — iiuvranet OH freight to be tamaif 

not abroach. 
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uaooe of thli pollov^ tMjand tbe speeiind amouola. 

TNoB. 77, 78.] 

Bubmittoi AprU IS, 18S7. DteUod Ma^rr, 
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APPEAL from the Circuit Court of tbe United 
States for tbe Easlem District of Louisiana 
On petition for rehearing. Denied. 
For a statement of tbe caae see the report of 
tfaeoplnton of this ooort upon the farmer beai^ 
ing, antt, p. 808. 
Mr. ThoBaa i. 8— wea, tor petUkmar. 

Mr. (7AKf.Ai««i:M Wait* delivered tbe opin- 
ion of tbe court: 

The ground of tUe applloatlon ta that tb» [3S11 
court committed an error oa the former hear 
Ing tn finding as a foct that the other insur- 
ance shown ^ tbe new testimony was on tlto 
cargo and not on the freight to oe earned by 
the voyage. There were six policies proven — 

^ ■ ., «...._i ».._._. __.nnp(,^ ^j^yj^p 

b New Otleana 

ti its Marine of 

E other In the 

I 1 two other» 

ii h for £1.100. 



indon Uoyda 

„. nothing else. 

Baring Brothers A Company effected the In- 



describe a risk on cargo, and nothing 



ablp Orient" Gbarles E. Rice, tbe secretair 
of the Crescent City Company, says he Issued 
that policy "<w the Interest of John Baker, c 



the freight list of theshlp Orient." Conatruing 
the language of the, other three policies as mean- 
ing the same Ihfn^ ns those which were clearly 
on the cargo, wc aid not consider it necessary 
at the former hearing to do more than decide, 
as we did. that an insurance on cargo waa not 
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ibe other tbiee oompanles were on the freight 
o be earned taj tiM YoytLge and not on the car- 
go iimplj, we iee no occieion for a reargument 
of the caie, aa we are all of opinion that each 
an insnrance woold not be a breach of the cor* 
eoant of the insured not to inaore their reepect- 
ire interests In the vessel, " or any other insor- 
able interest in said interest, during the contin- 
uance of this polioj/' beyond the qwdfled 
amounts. 

Rehearing denied. 

True copy. Test; 
James tt. MoKenney, CSerk; Bop. Oourt« TJ. 8. 



HSNRY H. PORTER, Appi^ 
e. 

PITTSBURG BESSEMER STEEL OOM- 
PANT fLimited); CLEVELAND ROLL- 
mO MILL COMPANT; SMITH BRIDGE 
COMPANY; CRERAR, ADAMS ^k COM- 
PANY, AJSD voLNEY Q. mwm. 

(Bee B. 0. Beporter^s ed. a57-C88L) 

• 

Bailroade^fittureB—iehm covered bjf prior moH- 
gage a$ against fumisher^-eaU under exeeiur 
tion — redemption by eubeeouent lienhMer— 
exhauBtion of firet lien^-Indiana Statutes- 
error in opinion, notaffeeHng rentU, 

1. Rails and other property, wblob beoome af- 
fbced to and a part of a railroad ooyered by a prior 
mortgage wUl be held by the lieu of such mortgage 
iQ favor of bonaflde orecUtors, as against a con&aot 
between the furnisher of the property and the 
railroad company which proviaed that the title 
thereto should remain in the former until the con- 
tract price is paid. This rule applied to bridg es and 
brid^ materials. 

2. The pale of pr o p er ty under execution exhausts 
the lien of the Judgment as superior to the lien of a 
subsequent mortgage and a redemption by the sub- 

Puent Uenholder does not restore the Uen of the 
trment creditor. 
8. The Indiana Statute authoriaes a redemption 
from a sale of railroad property under execution. 

fNo. 1280.f 
Submitted May fS, 1887. Decided May £7, 1887. 

APPEAL from the Circuit Court of theUnited 
States for the District of Indiana. 

On petition for rehearing. Denied, 

For a full history and the facts of tibe case see 
main report, ante. p. 880. 

The founds of this petition are stated in the 
opinion. 

Messrs, William H. G»lkiiia» John 8. 
deeper and A* 0. Harris, for petitioners. 

Mr, £• W. Telerten* also for petitioner. 
The Smith Bridge Company. 

1 2801 Mr. JueUce Blatchferd deUveied the opin- 
ion of the court: 

The appellees in this case petition for a re- 
hearing. The case was dedaed at the present 
term, and is reported hi 120 U. S. 649 [anU, 
bdO]. The application for a rehearing covers all 
the grounds discussed in the opinion of thii 
court, and others which, though not touched 
upon in the opinion, were fully considered by 
the court in arriving at its ludj^ent. Upon 
all the questions covered by the opinion we ad- 
here to our conclusions, and we see nothing in 
the special grounds taken in regard to the cases 
•of some of the appelleea to warrant a different 
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result from that arrived at-on the former hear- 
ing. It \b proper, however, to notice two of the 
grounds uiged in reqMCt to two of the ai^ 
pelleea. 

The appellee Irwin daima that, by virtue of 
the lien laws of the State of Indiana, he recov* 
ered a judgment for the amount of hia daim 
against the tailwav company, which became 
a lien prior to the uen of the mortg^es, and 
that, notwithstanding an attempted recfomption 
by John C. New, the trustee in the mortgagee, 
the lien of the Judgment remained good (1) oe- r aai i 
cause the redemption laws of the Stated Indi- ^ ^ 
ana did not apply to the case; and (2) because 
New did not comply with such laws in regard 
to redemption, in such manner as to deetroj 
the lien of the judgment. It is contended on 
the pait of Irwin that the Indiana Statute doea 
not authorize a redenmtion from a sale of rail- 
road proper^; that iHew had no lien oo the 
property sola; and that a redemption redeems 
simply from the sale, and does not discharge 
the property from the lien, but only poe4;Kmes 
any balance remaining due on the lien to the 
amount paid for redemption. 

The decree of the Circuit Court of Warren 
County, made in April, 1884, in the suit to 
foreclose the lien, brought bv Irwin, forecloses 
the lien for $11,815.70, as alien oa the line of 
the railway for a certain distance in Warren 
County, in June, 1884, execution was issued 
for a sale, and on the 12th of July. 1884, the 
property was sold by the sheriff to Irwin for 
|600, and a certificate of purchase was issued 
to Irwin, stating that he would be entitled to a 
deed of Uie property in fee shnple in one year 
from the 12Ui of July, 1884, if the same should 
not be redeemed by Uie defendant or any other 
person entitled thereto, paying the purchase 
money, with interest at 8 per cent per annum, 
before the expiration of the one year. On the 
10th of July, 1885, and within the year. New, 
as trustee in the mortgages, paid to the derk of 
the drcuit court $589.78, in redemption of the 
prop^ty so sold, that being the amoimt necet- 
sary at that date to redeem the property. 

It is veiy dear that, by the sale of the prop- 
erty on the execution, the lien of Irwin upon 
the property was exliausted, as a lien superior 
to the mortgages, upon that part of the railway 
which was covered oy such superior lien. The 
property redeemed by New was the property 
sold under the dejree in favor of Irwin. The 
redemption by New did not have the effect to 
restore the lien of the decree upon the property 
sold and redeemed. The redemption was not 
made by the judgment debtor, so as to vacats 
the sale and rein&ate the lien for the balance of 
the judgment which the purchase money of 
the sale did not pay. The redemption was 
made by another and a subsequent uenholder, I'^i 
who redeemed for his own benefit and the ben- 
efit of Uiose for whom he was trustee, and not 
for fb,t benefit of Irwin. 

TMb we understand to be the meaning and 
effect of the Statute of Indiana in regardto re- 
demption. Rev. Stat Ind. 1881, sees. 770-778. 
We are not referred to any dedsiona of ths 
court! of Indiana, ffiving any other oonstruo- 
tion to these provinons. Section 774 gives ths 
right to redeem to a person havingaUmi othe^ 
wise than by judgment The statute jgives no 
right to Irwin to redeem fhmiKew. The sals 
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of the properly on the foredoeure of the mort- 
rngcs given to New, suheequently to the re- 
demption by New, conveyed the redeemed 
Sroperty to ns purchaser on the sale, free and 
ischareed from the lien under the decree in 
favor or Irwin, on which the sale redeemed 
from was made; and none of the proceeds of 
the sale on the foreclosure of the mortgages 
^ven to New can be applied to pay the unpaid 
portion of Irwin's decree. If the grading, em- 
Dankment and excavation done by Irwin was 
«ub]ect to a sale on execution imaer his judg- 
ment, the redemption law applies to the case, 
«nd was complied with by New. 

It is claimed, on behalf of the 3mith Bridge 
Company, that the contracts between it and 
the railway company, for the construction of 
the bridges, provided that the bridges should 
remain the property of the Smith Bridge Com- 
paDy until the contract price for them should 
nave been fully paid, and that, in default of 
such payment, the Smith Bridge Company 
fthould have the right to remove the bridges 
and bridge material; that the mortgages became 
a lien on the bridges only as the bridges be- 
came the rightful and legal property of tne rail- 
way company; that Porter, before he purchased 
the bonds, had notice of the equities of the 
Smith Bridge Ck>mpany crowing out of their 
contracts; and that the F&st National Bank of 
Chicago had like notice before it acquired any 
interest in the bonds. The contracts of the 
Smith Bridge Company were made In October, 
1883, and m July, 1888. The bonds were 
pledged to Dull and McCormick in January, 
1882, and passed from them to Drezel, Morgan 
& Co., in January, 1888. The bridged became 
(283] ft part of the permanent structure ot the railroad, 
as much so as the rails laid upon the bridges 
or upon the railroad outside of the biid^. 
Whatever is the rule applicable to locomotives 
and can, and loose property susceptible of sep- 
arate ownership and or separate liens, and to 
real estate not used for railroad purposes, as to 
their being unaffected by a prior mortgage 
given by a railroad company, covering after ac- 
quired property, it is well settled, in the decis- 
ions of this court, that rails and other articles 
which become affixed to and a part of a railrood 
covered by a prior mortgage will be held by 
the lien ox such mortgage in favor of bona floe 
credttors, as against any contract between Uie 
furnisher of the property and the railroad com- 
pany, containhig stipulations like those in the 
contracts in the present case. Dunham v. R. Co. 
68 U. 8. 1 WaU. 2M [17:584]; Galveston B, R. 
V. CovDdrey, 78 U. 8. 11 WaU. 459, 480. 482 
[20:199. 206]; U. 8. v. New Orleans B. R 79 
U. 8. 12 WaU. 862, 865r20:434. 436]; DiUony. 
Barnard, 88 U. 8. 21 WaU. 430, 440 [22:678, 
678]; Fosdick v. SekaU, 99 U. 8. 285, 251 [25: 
889, 842]. 

In re^urd to the alleged notice fb Porter and 
to the first National Bank of Cnicago, no such 
notice was given until after DuU and McCor- 
mick, and Drexel, Morgan & Co. had acquired 
their rights, as bona fide holdera of the bonds: 
and Porter, by purchasing the bonds from 
Drexel, Morran & Co., acquired all their rights 
and those of Dull and McCormick, as shown 
in the former opinion, and those rights were 
free in their hands from any notice of any claim 
of the Smith Bridge Company. Commissionr 
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ers T. BoOes, 94 U. 8. 104, 109 [24:46,48]; 
Montclair v. Barnsdell, 107 U. 8. 147 [27:481]. 
An error was committed in the former opin- 
ion, p. 657 [884], in staUng that each of the 
five appeUees knew of the pledge of Uie bonds 
to Drexel, Morgan & Co. for the loan, and knew 
that they were getting a part of the money 
loaned by Drexel, Morgan & Co. This was not 
true in regard to all of the five appellees,but was 
true in regard to only some of them. The 
error does not affect the result tn the merits. 

The application for a rehearing is denied. 
True copy. Test- 
James H. MoKenn J, aerk. Sup. Ooorti U. 0L 



UNITED STATES, Appi.. 

t. 

MAXWELL LAND-GRANT COMPANY 

BT AL. 

(See a 0. Reporter's ed. 805-876.) 

Mexican grant to Beaubien and Mirandor^-pe' 
titionforrehearing^neiolp discovered evidence, 

L A reheariDfr cannot he had in this oourt be- 
cause of newly alflcovered evidence. It can only be 
bad upon the record before the court as it came 
from the court below. 

2. In the case prenented, this oourt did not rest Its 
judgment at the former hearing upon the ground 
that the grant in question was an empresario grant, 
but upon the frround that Congress, tiaving con- 
firmed it as made to Beaubien and Miranda and re- 
ported for confirmation by the Surveyor-General 
of New Mexico to that boay, without qualification 
or limitation as to its extent^ acted in that reepect 
within its power, and that its action was conciuslTe 
upon the court. 

8. Upon petition for a rehearing this oourt stiU 
hoUds: uiat the grant, as oonfirmed oy the action of 
Ck>ngree8, is a valid grant; that the survey and the 

gateot issued upon it, as well as the original grant 
y Armiio, are entirely free from any fraud on the 
part of the grantees or those claiming under th<mi; 
and that Beaubien in his petition to the Depart- 
mental Assembly referred to a different grant as 
not exceeding fifteen or o'ja'ht<»en leagues. 

[No. 974.] 
Submitted May If, 1887, Decided May 27, 1SS7. 

APPEAL from the Circuit Court of the United 
States for the District of Colorado. 

On petition of the United States for rehear- 
ing. Opinion below, 26 Fed. Rep.118. Denied. 

The grounds of this petition are set fortli in 
the opinion. 

For full history and statement of the case see 
main report, ante, p. 949. 

Mr. William A. Maury, Assist. Atty-Oen,, 
for petitioner. 

Mr. Justice Miller delivered the opinion of 
the court: 

A petition for a rehearinj? has been filed in 
this case, and on account of its importance, as 
well as the interest in it manifested by the De- 
partment of the Interior, we have considered 
the petition very fully, and, departing from our 
usual custom, make some response to its sug- 
gestions. 

The first ground on which a rehearing la 
asked la that this court was in error in treaiung 
the grant to Beaubien and Miranda as an em- 
presario grant, upon which alleged mistake it 
18 asserted that the decision of the oourt turned. 
The error,howeyer,is in the assumption in the pe- 
tition that the dedsion of the court turned upon 
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that point. It is true that the Asststant Attorney- 

Generalfin his argument on behalf of the United 

States, rested the case almost exclusively, so far 

3, as he was concerned, on the proposition that 

the Talidity of the grant was governed by the 
limitation of the decree of the Mexican Ck)n- 
gress of 1824 to eleven square leagues for each 
grantee, in ordinary grants; and in response to 
tiiat argument we endeavored to show, that 
while the land in controversy was not strictly 
an empretario grant, there being no evidence of 
a contract with any person to bring emigrants 
from abroad for the purpose of settling them 
upon the land, yet that it partook very largely 
of that character, and that fieai^ien and Mi- 
randa, Governor Armijo, the Departmental As- 
r sembly, and the Surveyor-General, had all 

* looked upon it as partaking so much of that 

nature, in regard to the quantity of land granted, 
as well as the actual settlement of famihes upon 
it, that the Oon^^ress of the United States was 
justified in treatmg it likewlsa But we stated 
distinctly that we did not rest our judgment 
upon the fact of its being an empresario grant, 
but upon the proposition that the Congress ox 
the United States, having confirmed Uiis grant as 
mnde to fieaubien and Miranda, and reported 
for confirmation by the Surveyor-GJeneral of 
New Mexico to that body, without qualiflca^ 
tion or limitation as to its extent, acted in that 
respect within its power, and that its action was 
conclusive upon the court. 
[3711 In the opinion, after discussing the history of 
this grant, and its conformity to the character 
of a colonization grant, it was said, 121 U. S. 
863 [anU, 9521: "The final confirmation of this 
grant by the Congress of the United States in 
1860 affords strong ground to believe that that 
body viewed it as one of this character, and not 
one governed by the limitation of eleven square 
leagues to each grantee." 

Afterwards we added, p. 865 [952]: "But 
whether, as a matter of fact, this was a grant, 
not limited in quantity, by the Mexican decree 
of 1824, or whether it was a grant which in 
strict law would have been hela by the Mexi- 
can (Government, if it bad continued in the 
ownership of the property, to have been subject 
to that limitation, it is not necessary to decide 
at this time. By the Treaty of Guadalupe Hi- 
dalgo, under which the Umted States acquired 
the right of property in all the public lands of 
that portion of l^ew Mexico which was ceded 
to this country, it became its right, it had tbe 
authority, ana it engaged itself oy that treaty 
to confirm valid Mexican grants. If, there- 
fore, the great surplus which it is claimed was 
conveyed by its patent to Beaubien and Mi- 
randa was the property of the United States, 
and Congress, acting in its sovereign capacity 
upon the question of the validity oi the grant, 
chose to treat it as valid for the boundaries 
ffiven to it by the Mexican Governor, it is not 
for the judicial department of this Government 
to controvert their power to do so." 

In support of this we cited Tameling /. United 
etate$ F.A E. (Jo. 93 U. S. 644 [&: 998], in 
which that proposition is emphatically laid 
down. And in the concluding paragraph of 
the opinion, referring to the constitutional pro- 
Tision that Congress shall have power to dis- 
pose of the territory, or other property, belong- 
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log to the United States, p. 882 [ctnts, 959], 
further said: 

**At the time that Conp-ess passed upon the 
grant to Beaubien and Miranoa, whatever in- 
terest there was in the land claimed which was 
not legally or equitably their property was the 
property of the United States; and Con^prcss 
having the power to dispose of that property, 
andhavinff. as we understand it, confirmed this 
grant, ana thereby made such disposition of it, 
it is not easily to be perceived how the courts of 
the United States can set aside this action of 
Congress.** 

It is, therefore, quite clear that, as re^rds 
this question, the court rested its opinion upon 
the action of the Congress of the United States. 

In reference to this action of Congress, the 
petition says that it was error on the i^ of tbe 
court "further to assume that the Surveyor- 
General reported to Congress upon the extent of 
the grant, or that Congress knew or considered 
the question of quantity, since no survey had 
been made and no statement of area, other than 
that made by Beaubien to the Departmental 
Assembly, appears in the papers in tbe case." 

It is nowhere stated in the opinion of the court 
that Congress had before it any actual compu- 
tation of the contents of this grant, either of 
the number of acres or the number of square 
leagues, but what the court said upon that sub- 
ject was in reply to Uie argument of the coun- 
sel for the United States, that the Surveyor- 
General had no authoritjf to determine upon 
the extent of the grant. This was shown to be 
an error, inasmuch as the statute under which 
he acted required him to report u^n the ex- 
tent of the grant, as well as upon its validity. 

It is true that there was in the papers no re- 
port of the number of leagues or the number 
of acres embraced within the grant. That was 
probably not known with any degree of ac- 
curacy by anybody at that time. But the grant 
by Armijo to Beaubien and Miranda described 
the boundaries in a manner which could leave 
no doubt upon the mind of Congress that tbe 
grant was an immense one, and so largely ex- 
ceeded twenty-two leagues that there could be 
no question upon that subject Besides this, 
there was among the papers in the oflice of the 
Surveyor-General the diaeflo, or plat, made and 
returned by the alcalde, VigU, who delivered 
the juridical possessicm to the grantees, which 
also made it plain that an immense quantity of 
land beyond the twenty-two leagues was in- 
cluded within the ^rant 

Other reasons given in the opinion, whidi 
we do not think it necessair to repeat here, 
convince us that Congress knew that it wu 
dealing with an extraordinary grant, and must 
have (Welded that it should not be limited b^ [t[ 
the eleven leagues of the Mexican law. 

It is said further in the petition that "The 
court was also mistaken in conceiving that 
Beaubien's statement to the Departmenud As- 
sembly, that the grant claimed did not exceed 
fifteen or eighteen leagues, referred to a grant 
made to Martinez." 

In the argument of the case before us coun- 
sel made but a brief allusion to the proposition 
that Beaubien, in the petition which he pre- 
sented against the intrusion of the priest Ms^ 
tljiez, speaks of his own grant as oeing only 
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mboot iflMD kigatt, to wbidi wo ratponded, 
p. 878 [MGI :" We think a critical ezainiiMtion of 
that piotition wiU show that be is sgeaikiag of 
the claim of Martines and his associates as 
amoimtiiig Iq all to about fifteen leagues, and 
not of bis own chdm under the grant" As this 
is again presented to us ss a reason for arebear- 
Ingin this case* we wiU give a Httle more at* 
tention to it than its importance deserres. 

After til&e grant was made to Beaubien and 
Miranda, on January 11, 1841, Cknnelio Vigil, 
on the 82d day of February, 1848, as Justice of 
the peace, dc^vered the Jimdical possession, of 
which we have slready spoken, to the grantees. 
The petition of Charles Beaubien to the then 
Oovemor of New Mexico, who appears to haye 
been some peten other than Annno, the origi- 
nal grantor, is dated April 18, 18M. It was de- 
signed to obtain a revocation of an order made 
by the then Qovemor, February 27, 1844, per- 
mitting Martinez to use and occupy a part of 
the land included within the grant oy Armijo 
to Be&ubien and Miranda. The whole matter 
is verv imperfectly stated^ but it would seem 
that MartinesL in his petition asking for this 
order, asserted that the grant to Mr. Charles 
Bent, which was prior in time to that to Beau- 
bien and Miranda, iucluded the land which he 
and his associates desired to use, and which he 
had purchased of Bent. It will be readily seen 
by anyone, even throueh the bad translation 
of Uie language of Beaubien, that he is endeav- 
oring to show that the ^ant to Bent could not 
include any of the lana within his own grant. 
He says on that subject: "I have been pre- 
vented from carrying those projects into ef- 
fect " (meaning the making of settlements upon 
his grant), " on account of the decree of the 
27th of February last, issued by Tour Excel- 
lency, and which, through your secretary, was 
communicated to the prefecture of the first 
district, in order that Mying attention to 
the petition addressed to Tour Excellency by 
the curate Martinez and others in reference to 
the grant of lands made to the citizen of the 
United States, Mr. Charles Bent, and that all 
use made of them be suspended, I have to 
state to Your Excellency, in defense of those 
lands which are in our possession, according to 
the titles thereto, which are in our possession, 
that the petition addressed to Your Excellency 
by the curate Martinez and otherb ^s founded 
upon an erroneous principle, as the nforcAaid 
Mr. Bent has not acquired any right to the said 
lands. It is therefore yery strange that the cu- 
rate Martinez and others pretend to involve our 
property, as it has no connection with that of 
that individual; therefore, it is to be presumed, 
the necessary conseouence must be, that the 
curate Martinez and his associates do not know 
to whom those lands belong, nor their extent, 
as he states that a large number of leagues 
were granted, when the grant does not exceed 
fifteen or eighteen, which will be seen by the 
accompanying Ju<ucial certificates." 

He then goes on to show other errors and 
mistakes in the claim of Martinez and bfs asso- 
ciates, on accouDt of which he appeals to the 
Governor, who referred the matter to the De- 
port mental Assembly, and that body recom- 
mended the revocation of the order in favor 
of Martinez, to which the Governor conformed. 

Wc think it Impossible for anybody, after 
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reading this statement, with any JusI concep- 
tion or the facts to which it rdi^, to believe 
that B^ubien, in referring to the fifteen or 
eighteen leagues, meant his own grant and not 
t& grant to Charles Bent, under which the 
curate Martinez was daiming. It would be an 
absurdity to suppose that Beaubien, claiming a 
grant wnose boundaries described by rivers, 
mountains and uplands, muit have contained 
more than a million of acres, to whom Jurid- 
ical possession Lad been delivered and the re> 
port of it made about a year before these pro- 
ceedings, could have intended to make to ai^ 
public authori^, a statement which must m 
referred to the Departmental Assembly com- 
posed of the representatiyes of the Territory, 
that his grant only included fifteen or eighteen 
leagues. This fact, concurring wiUbi the gram- [d'^^l 
matical construction of the langusge usea, the 
meaning of which can be plainly perceived 
through what is, perhaps, a very unperfect 
translation, leaves no doubt now in our minds, 
after a thorough examination, that the state- 
ment of the opinion was correct 

There is a reference in the pert of the peti- 
tion for a rehearing which was prepared in the 
office of ihe Commusioner of the General Land- 
OlBce, to the existence of new and material 
evidence touching the fraudulent character of 
the grant, which we must suppose to have been 
addressed to the Secretary of the Interior and 
the Attorney-General as reasons for obtaining 
a new trial if they could, and not addressed to 
this court as any lc£:!il foundation for i*cconsid- 
cring its decision. If tliis court should arant a 
rehearinff it could only be had, according to 
the uniform course of the court during its 
whole existence, upon the record now before 
the court as it came from the Circuit Court for 
the District of Colorado. 

We have thus considered all the points sug- 
gested in the petition as grounds for rehearing 
with the utmost care. The case itself has been 
pending in the courts of the United States since 
August, 1882, and, on account of its impor- 
tance, was advanced out of its order for hear- 
ing in this court The arguments on both sides 
of the case were unrestricted in point of time, 
and were wanting in no element of ability, in- 
dustrious research, or dear apprehension of the 
principles involved in it The court was thor- 
oughly impressed with the importance of the 
case, not only as regarded the extent of the 
grant and its value, but also on account of its 
mvolving principles which will become prece- 
dents in cases of a similar nature, now rapidly 
increasing in number. It was therefore given 
a most cueful examination, and this petition 
for a rehearimr has had a similar attentive con- 
sideration. The result is that we are entirely 
satisfied that the grant, as confirmed by the 
action of Congress, is a valid grant; that the [376 j 
survey and the patent issued upon it, as well as 
the original grant by Armijo, are entirely free 
from any fraud on the part of the grantees or 
those claiming under them; and that the decis* 
ion could be no other than that which the 
learned Judge of the circuit court below made, 
and which tiiis court affirmed. 

Thepeiiiionfor rehearing is therefore denied^ 

True copy. Teet: 

James H. McKenuej, Clerk, Sup. Court, U. S. 
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[*«®1 8AMUEL CLINTON, Ffff. in Err.. 

V. 

HISSOUBI PAOIFIO RAILWAY COM- 
PANY. 

<8m8.0. Boporter^ ed. 4flM77 J 

Bract%eB--proeeeding 1o condemn land for rail- 
road purpo9e9— removal after appeal from 
oowUy to diePriet court— diemisscu of appeal 
^ U. 8. Cireuit Oourt— Nebraska Statute^ 
tramcript from itate eot^rt, part of record-^ 
hUl cf excepUon^—amgnment of error, 

1. In a prooeedliiflr to oondemn land for railroad 
purpo8ee,th6 case havlnflr been removed after appeal 
from the Ckmnty Court to the District Court of the 
Btate wherein tne land is situated. It is htUdi 

a. That the oourt below improperly dismissed 
the ease on the ground that the appeal to the dis- 
trlot court was not taken within the statutory 
time of sixty days after the assessment; 

h. That said pcolod of sixty days did not com- 
mence to run until the final action of the conmiis- 
■lonen in presenting their report to the county 
court: apd not when they viewed the ground; 

e. Tna\ the filing of a transcript, though im- 
petVect, which cumd be amended oy the writ of 
ewUorari was sufficient to make the appeal valid; 

d. That the assignment of error inlthis court is 
■ufflcient: and 

e. That this court can review the order of dis- 
missal upon the lecord presented, which contains 
the transcript of the record from the state court. 

2. A judgment appealed from requires no bill of 
•xcepnons, but la simply to be transcribed as a part 
of the record. 

8. Upon removal, the tnmscript from the state 
oourt becomes a part of the record, and aa such is 
reviewable by this oourt 

[No. 811.1 
Bubm£ttedMdtfn,U87. DeAdtdMayrr,1887, 

rr ERROR to the Circuit Oourt of the United 
States for the District of Nebraska. Be- 
tereed, Remanded 

The history and facts of the case appear in 
the opinion of the court. 

Mr. John M* Thurston, for plaintiff in 
error. 

Mr, John F. Dillon, for defendant in 
error. 

r4701 '^' Jfutiee BDllor dettvered the opinion of 

^ J the court: 

This caae is in many respects anomalous and 
bristles with points, but it is otherwise not very 
important It commenced in a proceeding in- 
stituted by the Missouri Fadflc Railway Com- 
pany of iNebraska, under a statute of that State 
proYiding for the condemnation of land for the 
use of rafiroads. It was begun in the County 
Oourt of Cass County, Nebraska, bv which a 
commission was appj^nted to make the assess- 
ment of damages. Prom this assessment, after 
it was returned to the county court, Samuel 
Clinton, some of whose land was taken, ap- 
pealed to the district oourt of said county. In 
that court he made a motion, which was succes- 
ful, to remove the case into the Circuit Court 
of the United States for the District of Ne- 
braska. In this latter court a motion was made 
to remand the case to the District Court of Cass 
Oounty, which seems never to have been acted 
upon, but on a motion made by the Railway 
Company to dismiss the appeal— meaning there- 
by the appeal from the Oounty Court to the 
District Court of Cass Oounty— the circuit court 
granted the motion and dismissed the appeal. 
The matter, therefore, not being remanaed to 
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the state court, the Cireuft Oout of tbeUnftad 
States deciding that no valid appeal had been 
taken from the County to the District Oourt of 
Cass County, the dismissal of the afipeal wasof 
course an end of the case. 

To this judgment of dismissal the praent 
writ of ^rror is prosecuted. 

The only error assigned by the plafntUf hem 
is in the following language: 

" The court below sustained the motion to 
dismiss, solely upon the ffroimd that the appeal 
had not been taken within the statutory time of 
sixty days after tiie assessment, deciaing that 
the time commenced to run from the day when 
the commi^oners met and viewed the land, |^»«, 
and not from the date of the return of their as> ^ * 
sessment This is the only error relied upon 
by plaintiff in error." 

The defendant in error insists that the case 
should be dismissed here for want of an assign- 
ment of errors. lo regard to this it is sufBcient 
to say that it would be difficult to formulate a 
more precise and specific assignment of error 
than that contained in the foregoing extract 
from the brief of the plaintiff. 

The next point presented is that the ruling of 
the court in this case, upon the question of the 
dismissal of the appeal is not presented l^ any 
bill of exceptions, and that there is nothing in 
the record on which this court can review that 
decision. But the determination of this subject 
is the final judgment of the oourt This is so 
in any sense in wMch it can be looked at. The 
order to dismiss is in the following terms: 

" This cause coming on to be heard this 20tik 
day of December, 18^, on the motion filed by 
the defendant to dismiss the appeal herein from 
the assessment of damages made by the com- 
missioners appointed by the County Court of 
Cass County, Nebraska, on the ground that 
said appeal was not taken within sixty days 
after the assessment of damages to said real es- 
tate by said commissionerB, and for other re»> 
sons contained in said motion on file, and oil [474] 
argument of counsel and on consideration there- 
of by the oourt, the oourt doth here find that said 
appeal was not taken within sixty days from 
the date of the assessment of damage made by 
such commissioners of the land in controversy, 
and the court doth sustain said motion to dis- 
miss such appeal. It is ordered by the court 
here that saia appeal be, and the same isherel^ 
dismissed, each pwty to pay its own ooBts." 

If it be true that the appeal from the Cass 
County Court to the district court of that county 
was not taken in time, that is, within the sixty 
days referr^ to in this judgment, there is an 
end of the plaintiff's case in any oourt what- 
ever. Trtie Circuit Court for the District of 
Nebraska, assuming to come into the place of 
the District Court (3 Cass County, and exercis- 
ing the powers which that court would have 
exercised if the case had not been removed, 
holds that no valid appeal was taken, and for 
that reason dismissed the case. If such finding 
be correct and it remains as a valid judgment, 
it puts an end to the plaintiff's claim; it can no- 
where be considered any further, and it is final 
upon the questions involved in the case. 

As to the proposition that it cannot be re- 
viewed here for want of a bill of exceptions, 
that is equally untenable. A judgment of a 
oourt appealed from is never incorporated into 
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aba]ofeioq>tloiia II !• always a part of the 
record of the case, and, Uke the plea and the 
Terdict, it needs no bill of ezoeptions, hot ii 
eimidy to be traneeribed as a part of the record. 
In thtt case it presents for itself the point or 
matter on which the court acted. It Is there 
distinctly stated that the case wtis dismissed 
because the ai^wal was not taken within sixty 
days firom the date of the assessment of dam* 
ages made bT the commissioners. Now, if the 
fMts on wmch thii decision was made sre to 
be found in what may (be properly called the 
record of the case before the ludge when hede- 
dded it, as it ishere presented to us, then there 
was no need of any Mil of exceptions in the 
matter. 

Whatofsr there was on that subject to guide 
the action of the court on the motion to dismiss 

[475] the appeal was found in the transcript as it 
came from the state court and was filed in the 
Obouit Court of the United States. If there 
was enough in that transcript to present the 
question m this case, then we must review it; 
for we take it to be a necessary rule in such 
cases that the transcript from the state oourt 
becomes a part of the record of the case in the 
federalcourt lliere is no mode by which that 
transcript, or any of its contents, can be ab- 
stracted and madeapart of a bill of exceptions 
to be signed hy the federal judge. He can 
Imow n^ing about what takes place In the 
state court, personally, and cannot therefore 
certify to it It comes to him as certified bv 
the court in which the proceedinffs were had. 
It is itself the foundation on which he is to act 
in the future proceedings in the case. It li al- 
ready a record of another court transcribed and 
certmed to his court; and in any writ of error 
from the Supreme Ckmrt of the United States 
that transcript from the state oourt necessarily 
becomes a part of the record. 

As regard the main point, that the appeal 
was not taken within sixty days, thistransc n p t » 
which is said to be imperfect, suiBcieDtly shows 
that the commissioners were appointed: that 
they returned the award and assessment of 
damages into the coun^ court on the first day 
of December. 1881, allowing to OUnton for 
damages to his p r op erty, known asthe ''Mfll 
Beserve," the sum of $860, and thaton January 
88. 1882, OHnton filed a notice of appeal from 
this award. Although the time Is pret^ dose, 
it is Tery obvious— these things bdng matters of 
rec(»d— that GUnton intended to appeal within 
the sixty days allowed by the statute, and that 
he did appeal within sixfy days after the com- 
missioners filed the awud. «id thereto made 
itpublia 

We think the dreuit Judoe, in dismissing this 
appeal because it was not taken in time, erred 
in holding that the assessment of damages must 
be considered as havinff been made on the 28d 
of November, at whi<m time they went upon 
the ground to view it There Is no reason to 
bdieve that on that day they made their assess- 
ment There was no assessment of damages, 
however much it may have been talked about, 
until they conduded upon and signed a final 
report upon that subject, and it is not to be be- 

[476] ueved that the Nebraska Statute, limiting the 
right of appeal from the award of such com- 
missioners to sixty days, intended that period 
should commence to run at any time inior to 
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the final action of the board in presenting their 
report to the countT court This point seems 
to nave been so decided by theSupremeCourt of 
Nebraska in the case of Qifford y. B^pMUan 
FoA^ and JE: i2. £. Ob. 20 Neb. 588. On Uiis 
point, therefore, the Judgment of the circuit 
court, which is here for review, was evidently 
erroneous. 

Another point token by counsd for defend- 
ant in error is that the requirements spedfled 
by the Si^>reme Court of Nebraska have not 
been complied with, that court having. In the 
case Just referred to, dedded that " The essen- 
tially requisite proceeding to perfect an appeal 
from the award of commissioners, in a case of 
this kind, and to give the district court juris- 
diction of the same, is to file in the said court, 
or in the office of ^e derk thereof, a certiflea 
transcript from the county Judge of the con- 
demnation proceedings, from the original ap- 
plication to said county Judge for the appoint- 
ment of comminicmers to the report of such 
commissioners in the respective case, both in- 
dusive." 

It is urged that the transcript filed in the dis- 
trict court in this case was imperfect and de- 
fective, among other reasons, oecause it did 
not contain a copy oi any petition of the Rail- 
way Company for tiie appointment of commis- 
sioners. We sre of opinion, however, that 
what was filed In the district court was suffi- 
cient to give that court Jurisdiction to proceed 
further m the case. It contained the order ap- 
pointing the commissioners, the swearing of 
Uiem to perform thehr duties, the report which 
they made in the matter, the award of $850 
damages upon Clinton's property and the tak- 
ing of the appeal \sj him, aiod the service of 
notice of that appeal on the parties. This is 
sufficient at leaiSt, to show to tne district conn 
that a case had arisen which the statute In- 
tended might be brought before that court on 
appeal. If it had been suggested by dther party 
mX this transcript was imperfect or defective 
because it omitted some paper, or order, or mat- 
ter in the county oourt, which was necessary to . . .-^ 
the hearfaag in the district court, the usual and l^«'i 
proper way of correcting that evil, pursued in 
all courts of appjsal, would be by cer Um xitri di- 
rected to the court from which the appeal was 
taken, commaoding it to.send up the complete 
and perfect record. 

The case otOiffard v. KS, 6b.,above referred 
to, gives support to this view of the subject 
There, no transcript of the record in the coun^ 
dnut, whether perfect or imperfect, was filed 
in the district court and it was on this ground 
of the entire failure to have any tnmscript 
whatever of the proceedings in the coun^ court 
filed within sixty days, as well as the absence 
of all sufficient effort to do so, that the dismiss- 
al in that case was sustained. In that opinion 
Bqmbl<e<m VaUsfE. B. Oo, y. McPhermm, 12 
Neb. 480, is dted with approval, in which esse, 
although no transcript whatever was filed within 
the sl^ days Umited by the statute, yet the 
evidence given by the appdlant of diligent ef- 
fort to oDtaln a transa^ from the county 
Judge and his refusal to make one in due time^ 
was accepted as a snffldent reason why the ap- . 
peal should not be dismiaed. 

We are of opinion that where there is a tran- 
script furnished by the county Judges even 
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thoufffa ft be imperfect, the name haTlng been 
flledln due time» and which could be amended 
as to its imperfections by the writ of certiorar i , 
that it must be held sufficient to make the ap- 
peal yalid. 

For the error <tft/tsOirouit Oourtin diemiee- 
ing the appeal the Judgment i$ reoereed, and the 
COBS remanded to that eourt for further proceed- 
inM aecordinoto (aw. 

Tnieoopj. Test: ^ _ «, ^ 

James H. MoKennej, COerk; flupb Ooaxtk U. & 



THOMAS 8TRUTHER8, Pfff. %!• Err^ 

V. 

JOSEPH W. DREXEL. 

(See 8. 0. Beportssi* ed. 487-496.) 

Piemding— evidence— varianee—coniideration — 
tnitruetiom — uiury~~ecBception§. 

In an aotlon on a oontraot wherebj the defend- 
anta agreed to repurohase certain sEsres of stook 
eoldbythem tothe plaintiff, tt is Ikald: 

a. That the contract and an extension thereof 
are admissible in erldence under the declaration^ 
although they e xp r e ss a consideration of one dol- 



h. That said consideration need not bestated or 
proren; that the second count sets out the con- 
tract according to its legal effect; 

e. That a letter from the plaintiff notifying the 
defendants of his readiness to sell and transfer 
the stock, is admissible in evidonce; 

d. That an instruction that the plaintiff might 
teoover under the common money counts, ifer- 
voneous, did not prejudice the defendants; 

s. Tbat an instruction that there can be no usury 
where thcnre is no loan, and that the defendant 
had shown no loan, was correct; and, 

/. That a statement, not verified or included in 
any proper bill of exceptions, that counsel ob- 
jected to certain parts of the charge, cannot 
be treated as a part of the record for any purpose. 

[No. 278.] 
Argued May S, 1837. Decided May j97» 1887. 

rr ERROR to the Circuit Court of the United 
States for the Western District of Pennsyl- 
Tania. Affirmed. 

The history and focts of the case appear in 
the opinion of tlie court. 

irewrf • Geori^ Shiras, Jr., Rasselaa 
Brown and TF. if. Lindeaiy, for plaintiff in 
error. 
Mr. John Dalaell, for defendant in error. 

iff . Jtrtlietf Matthews deliyered the opin- 
ion of the court: 

This Is an action of assumpsit brought by 
the defendant in error against tibe plaintiff in 
error and Thomas S. Blak, the latter not having 
been served with process. The declaration 
contained two special counts, as follows: 

" For that whereas heretofore, to wit, on the 
4th day of April, A. D. 1878. at New York, 
to wit, in the Western District of Pennsyl- 
vania aforesaid, in consideration that the said 
plaintiff, at the special instance and request of 
the said defendant, would take and pay for, 
at the rate of $60 per share, four nundred 
(400) shares of the capital stock of the Blair 
Iron and Steel Company, a corporation organ- 
ized under the laws of Pennsylvania, they, the 
-said defendants, undertook, and then and there 
faithfully promised the said plaintiff, that if 
at the end of one year from sud date he, the 



said plaintiff, should desiie to seO the said 
shares at the said nrice by him paid for the 
same, the7, the said defendants, would purohaso 
the said shares of the said stock, to wit. four 
hundred shares of the said Blair Iron and Steel 
Company, at the said price, to wit, fifty dollars 
per share, and pay him, the said plaintiff, 
therefor at the said xate, together with Interest 
at the rate of 7 per centum per annum. 

"And the said plaintiff avers that be. con- 
fidhag in the sdd promises and undertaking of 
thesaid defendants, did afterwards, to vdt, on 
the day and year aforesaid, to wit. at the dis- 
trict aforesaid, take and par for four hundred 
(40Q shares of said stock aforesaid, at the rate 
of $60 per share, amounting in all to a larisa 
sum, to wit, the sum of twenty thousand dol- 
lars ($20,000). 

"And the said plaintiff further avers that 
at divers times subsequently, to wit, <m the 4th 
day of April, A. D. 1874, and, to wit, on the 
4th day of April, A. D. 1876, in consideration 
that the said plaintiff, at the special instance 
and request of the said defendant would 
waive lus richt of election to sell to the said 
defendants ttie said shares of the capital stock 
of the said Blair Iron and Steel Company, to 
wit, four hundred (400) sharea thereof, they, 
the said defendants, undertook, and then and 
there promised faithfully the said plaintiff, that .^^^ 
if at Uie end of one year from the said last ^^^ 
mentioned dates, respectively, to wit, April 4, 
A. D. 1874, in the first instance, and April 4, 
A.D. 1876, lastly, he, the said plaintiff, shoukl 
desire to sell the said hereinbeiore mentioned 
shares at the said price by him paid for the 
same, they, the said defendants, would pui- 
chase the scdd shares of the said stock at the 
said price paid by him, the said plaintiff, paid 
therefor, to wit, fifty dollars per share, and 
pay him, thesaia plamtiff, therefor at the said 
rate, together with interest at the ratr of 7 per 
cent per annum. 

"Yet the said defendants, not n^Mtrdin^ 
their sdd promises and undertakings, slthoudb 
often requested so to do, and although the said 
stock was by the said plaintiff tenteed to the 
said deJFendants, to wit, on the day and rear 
aforesaid, to wit, at the district aforesaid, nave 
not as yet paid to the said plaintiff the said sum 
of twen^ thousand dollars ($20,000), but have 
hitherto whollv neglected and refused, and do 
still refuse ana nemct, to wit, at the Western 
District of Pennsylvania, to the damage <tf the 
plaintiff thirty thousand dollars. 

"And thesfud plaintiff further complains of 
the said defendanta, for tliat whereas hereto- 
fore, to wit, on the 4th day of April, A. D. 
1876, to wit. at the Western District of Penn- 
sylvania, the said defendants bargained for and 
l)ought of the said plaintiff, at ue special in- 
stance and request of the said defendants, and 
the Mdd plaintiff then and there sold to the 
said defendants, a large quantity of goods, to 
wit, four hundred (400) shares of the a^tal 
slock of the BUdr Iron and Steel Company, at 
the rate or price of $60 per share, with 7 per 
cent interest added from Ai>ril 4, A. D. 1873, to 
be delivered by the said plaintiff to the said de- 
fendants, and to be paid for by the said defend- 
ants to the said olaintiff on the delivery thereof 
as aforesaid, and in consideration thereof, and 
that the plaintiff, at the like special instance 
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and leqvieit of the wM defendants, had then 
end there undertaken and faithfully promised 
the said defendants to deliver the said stock to 
the said defendants in the time and at the place 
aforesaid, they, the said defendants, undertoolL 
[490] and then and there faithfully promised the said 

Elaindil, to accept the said stock of and from 
im. the said plaintiff, and to pay for the same 
on tlie deMveiy to them, thesara defendants, as 
aforesaid. 

«*And though the said plaintiff afterwards, 
to wit, on the day and year aforesaid, to wit, 
at the Western District of Pennsylvania afore- 
said, was ready and willine and then and there 
tendered and offered to deliver the said stock 
to the said defenduits, and then and there re- 
quested the said defendants to accept the same 
and to pay him therefor as aforessid, yet the 
said defendants, not regarding their said prom- 
ises and undertakings, but contriving and 
craftily and subtly intending to deceive and to 
defraud the said plaintiff m this behalf, did 
not nor would at the time when they were so 
requested as aforesaid, or at any time before or 
afterwards, accept the said stock or any part 
thereof of or from the said plaintiff, or pay him 
for the same as aforesaid, but then and there 
wholly neglected and refused so to do, to the 
damage or the plaintiff thirty thousand dol- 
lars." 

It also contained common counts for ^roods 
bnrj;ained and sold, money had and received, 
and monev laid out and expended for the use 
oif the defendants. 

To this declaration the plaintiff in error 
pleaded, as to all the counts : 1. That thecon- 
eidci-ation mentioned in the alleged agreements, 
referred to in the declaration, bearing date 
April 4. 1878, April 4, 1874, and March 22, 
1875, was never paid, nor was any valid con- 
sideration paid or given, or a^reea to be paid 
or given therefor. 2. That the all^^ agree- 
ments were usurious under the laws of Kew 
York, where they were made, being a mere de- 
vice or contrivance for obtaining to the plaintiff 
more than the legal rate of interest for money 
advanced by way of loan to the Blair Iron and 
Steel Company. 3. That the plaintiff did not 
tender the 400 shares of stock referred to in 
the plaintiff's declaration, as therein alleged. 
4. That Uie alleged agreements were void as 
against public policy, being in fraud of the 
omer subscribers to the stock of the Blair Iron 
and Steel Company, as they secured to the 
plaintiff an advantage over other subscribers 
by a secret agreement 5. That the agreement 
i^"^' I set out in the declaration was without consid- 
eration. 0. '^^^ Statute of Limitations of six 
years. 

The caose was ^ed by alury, and a verdict 
and judgment rendered in favor of the plaint- 
iff for tto sum of $84,651.86, to veverse which 
this writ of error is prosecuted. 

The transcript of the record contains what 
purports to be the charge of the court in full, 
with a memorandum at the close, stating that 
defendant's counsel excepted to certain por- 
tions thereof; but, as it Ib not verified, or in- 
cluded in any proper bill of exceptions, we 
are not at Ubcaty to treat it as a part of the 
lecord for any purpose. Several bills of ex- 
ception were taken, during the progress of the 
trial, to niliqgs of the court, on which assign- 
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ments of error are alleged, and which wo will 
consider in their order: 

1. From the first bill of exceptions it appears 
that upon the trial the plaintUr offered m evi- 
dence two papers, one dated April ^ 1878, and 
the other March 1^ 1875, as followa: 

"New York, April 4, 1878. 

''Whereas, Joseph W. Drexel nas purchased 
four hundred shares of the stock of the Blair 
Iron and Steel Company, sold by A. S. Diven, 
trustee of said company, at the price of fifty 
dollars per share: 

' * Now, we, the undersigned, in consideration 
to us of one dollar, in h£id paid, the receipt 
whereof is hereby acknowleaged, do herelfy 
agree that if, at the end of one year from this 
date, the said Drexel shall desire to sell the said 
shares at the price paid for the same by him. 
we will purchase the same at that price, ana 
pay to him the amount paid by him on the 
same, with interest at the rate of 7 per cent per 
annum. 

"April 4, 1878. 

"THOfl. 8. Blaib. 

"THOliAB StBUTHEBS.* 

" New York, March 22, 1875. 
''In consideration of the waiver by Joseph 
W. Drexel of the right of election to sell to us 
the four hundred shares of stock in the Blair [4021 
Iron and Steel Company (subscribed and paid 
for by him), as he was entitled to do by agree- 
ment with us in 1878, renewed and extended 
by lui^reement of 1874 to April 4, 1875, we do 
hereby agree that his right to do so shall be ex- 
tended for another year; viz., to April 4, 1876. 
If he shall at that time elect to sell to us the 
four hundred shares so subs(^bed and held by 
him, we will receive and pay for the same the 
amount paid by him therdor, with interest at 
the rate of 7 per cent per annum from the dates 
of the payment by him of the respective in- 
stallments thereon, and as collateral security 
for the performance by us of this our agree- 
ment we have placed in the hands of Joseph 
W. Drexel four hundred shares of the stock 
of the said Blair Iron and Steel Company to be 
held by hiu in trust for that purpose. 

"Thos. 8. Blaib. 

"ThOMAB STBUTHEB&'* 

To the reception in evidence of these papers 
the defendMits* counsel objected, stating that 
he did not deny their execution, but that they 
were not admissible in evidence, because the 
plaintiff had averred in the declaration that the 
consideration of the contract was the subscrip- 
tion to 400 shares of stock in the Blair Iron 
and Steel Company; whereas, in these papers 
the consideration set forth is the payment of 
one dollar. The obljM^ion was overruled, and an 
exception taken. This ruling is now alleged as 
error. In ruling on the pM)ers, the court said 
the contracts were admitted subject to consid- 
oration Uiereaf ter, in view of further evidence 
which might be adduced. The bill of excep- 
tions does not set out what, if any, further evi- 
dence was adduced. We are of opinion that 
the testimony was properly admittea. Even if 
there was a variance between the contract as 
shown by these pi^iers and that alleged in the 
first count of the declaration, certainly there 
was none between the allegations of the second 
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count and the written instrument as offered, 
ftcoording to its legal effect. 

The second count of the declaration sets forth 
a contract whereby the plaintiff sold and agreed 
to deliyer to tibe oefendants 400 shares of the 
capita stock of the Blair Iron and Steel Com- 

Sany, at the price specified, to be paid by the 
efendants on delivery, in consideration where- 
of the defendants undertook and promised to 
accept the said stock and pay for the same on 
delivery in accordance therewith. This is pre- 
cisely the legal effect of the contract set out in 
the instrument dated April 4. 1878. The recit- 
al in that instrument, that the plaintiff had 
Surchased the same from the trustee of the 
Hair Iron and Steel Comx)any, is mere matter 
of inducement and immaterial. The statement 
of the consideration of one dollar paid is also 
entirely inmiaterial, and may be treated as 
merely nominal. The real agreement embodied 
in the instrument is, according to its legal 
effect, that at the ena of one year from that 
date the defendants would buy and pay for the 
number of shares of stock mentioned at the 
price specified, on delivery thereof at that time 
by the plaintiff. When thereafter, at the time 
specified, as it was subsequently extended, the 
plaintiff exercised his option by a tender of the 
■tock, the contract became unconditional and 
absolute, and from that time the plaintiff was 
entitled to treat it as a contract in ordinary 
form for the sale and delivery of the subject 
of the agreement. The second count of the 
declaration sets it out in that form, and accord- 
ing to its legal effect, which is all that is re- 
qmred by the strictest rules of pleading. 

2. The second biU of exceptions shows that 
the plaintiff offered in evidence the following 
paper: 

"New York, March 20, 1870. 

" Gtotlemen: I hereby notify you that I de- 
sire to sell the four hundred shares of thestock 
of the Blair Iron and Steel Ckunpanv, held by 
me under the option of sale, accoroing to the 
terms of the agreement between you and J. P. 
Morgan and J. W. Drexel, of April 4, 1878, 
and the several renewals thereof. 

" Tou are hereby notified that I am ready to 
transfer the stock to you or to any person or 
persons whom you may designate, upon the 
payment of the purchase money thereof and 7 
percent interest thereon fromdiate of payment. 

" I hereby tender you the certificate of stock, 
[494] and I demand fulfilunent of your contract on 
the premises. I am ready and willing at any 
time to transfer the stock upon the book of the 
company and fully perform the condition of 
lescMon of purchase. 

"Respectfully, J. W. Dbbzel. 

*' To Mess. Thos. 8. Blair and T. Btruthers." 

The admission of this paper in evidence, 
which was objected to, is assigned for error. 
There is no ground for this exception. The 
paper was certainly competent as constltnting 
one item in the moof that the plaintiff exercised 
the option to sdl the stock in accordance with 
the amement, and tendered it for deliveiy. 

8. The third bill of exceptions states that in 
the further progress of the trial the defendants' 
counsel offered to prove by two witnesses tiiat 
the consideration of il, named in the said agree- 
Bient, was not paid by the plaintiff, or by any- 
body on hk behalf, to the def enduita. This 
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offer was rejected on objection made, and &a 
exception taken. We have already said that 
the mention of this nominal consideration was 
entirely immaterial, and might pr<^rly be 
omitted from any statement of toe contract 
in a pleading which set out Its legal effect It 
was of course, therefore, not necessary to prove 
it, and immaterial if disproven. The real con- 
sideration for the def enoants' agreement to boy 
was the plaintiff's agreement to seU, detenninsd 
by the exercise of bis option and the tender for 
delivery of the stock for that purpose. 

4. The fourth bill of exceptions is based on 
an alleged error occurring in the following por- 
tion of the charge to the Jmy: 

" Supposing that he (Wallace) did comply 
with his instructions (in makioff the demand^ 
then did it become the duty of Mr. Strutbers to 
pay the amount representea by that stock? If 
it did become his duty to pay that money, then 
we instruct you that the dedaradon in this 
case (what we call the common money counts) 
is sufRdent to enable him to recover. Where 
parties have made a contract by which certain 
things are to be done on one side and certain 
things on the other, if one party does all those [40Q 
thines that are required to be done by him to 
entitle him to a sum of money from the other 

n, he may recover that sum of money un- 
le common money. counts. Weinstroct 
you, therefore, that so far as the pleadings are 
concerned, there is no difficulty in the puuntiff 
recovering, under the declaration, a yeraict for 
the amount that is due him." 

"The point of the objection is that the Imy 
was instructed that a recovery In favor of tlie 
plaintiff might be had under the conuncm money 
counts of the declaration, and this Is alleged for 
error. If so, however, it did not prejudice the 
defendants; for, as we have already seen, a rs- 
covery might be had upon the contract, con- 
sidered as an executory contract for the pur- 
chase by the defendants of the stock in quesnon, 
under the second special count. In addition 
to that, so far as the bill of exceptions shows^ 
it might well be that there was proof In the 
case, not only of a tender of the stock, but of 
an actual delivery and acceptance. In that 
case the contract would have oeen completely 
executed on the part of the plaintiff, title to Qm 
stock passing by the delivery to the defendants. 
In such a esse, the charge would be entirely 
correct, and a recovery nu^tbe had under ths 
common counts. 

6. The fifth bill of exceptions Is based open 
an alleged error In the following portion of the 
Cham: 

" On the face of the papers the gnestkm Is 
whether there was any loan at all. There Is no 
usury unless there is a loan of money; and the 
question is whether the transaction involved a 
loan or attempted loan of money. We have 
looked at these papers carefully, and we in- 
struct you that uiere is no evidence on their 
face tliat there was any intention to kmn be- 
tween the plaintiff and the defendant whereby 
usury could arise. 

** It is our duty Co give you instruetlGns on 
that subject, and we say to vou that upon that 
point the d^ense of the defendant must falL" 

This charge is correct There is nothing u]>> 
on the face of the papers to show that the tni» 
action was a loan of mon^ by the plaintiff ta 

in V. ^ 



tkedefeDdanta, w to the BUr Iran and St«d 
Compon;. Dnlew then wu a loan there can 
(406] benonnuy. The Mil td excepttoni aets out 
no evidence to ihow the tminction to have 
been different Irom what Itappean tobeon the 
face (rf the papen. 

This covers all the poInU nlied npon the 
record. WtJInd no envr.in llu proeaadingi tf 
. tU Oireuit Oowrt, and itt fiOgmmt it tmord- 
(iKp^ qHtruMd. 

James H. ICoEemwr. Clerk, Sop. Oomt, 0. B. 



[2411 TRANCI8 A. DBEZEL n A3^,Apptt.. 
e. 
LOUISE BEBSST. 

(See a O. Bet<xitvtfi.aa-tBU 
MjtHtabI* ftopptt—ebaraeter ^—vim emrt ef 
amtiig mag m\foree—tt^vnette» offatnat td- 
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I. InordtTtoJuitUr 

to enforoe an equltabis eetoppAl, It li at 

ebnw loma sround of equltr other than the 
pel ItMlf , wbR«bT the paity enUtled to f *■- ■ 

of It liDreveat^ ' '-'— " — 

flourt of law. , The I 



mWci did before Loulae Bemer obtained Iter 
pnasDt anthorttf. The settlement between the 
defendants end St, James fa probabljr do de- 
fense to the action at law. 

An equitab\e estoppel Is eufflcknt ground or 
bails for equitable relief. 
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APPEAL from the Olraolt Oooit of tho United 
States torthe Sonthem Dlstrtct of New 
York. Opfnlon below, 16 Fed. Bep. 029. 
Sfterted. 

The hlstorr and facts of the case appear in 
Qie i^nloD cf the court 

Mettn. WuB* K»eV«ach and 0. B. 
IVtuy, for appdlants: 
Sncli of the defenses to the claim of defcnd- 



kw and equity which prenlli nndei state 
practice does notoMalnin the fedasnl oonrts. 

SbrOent Fuo. B, B. Ok r. Paine, 110 V. B. 
B6S (ante. Him. 

All of the aefeoBes which complainants here 
dle«|:e are cognizable in equity atone, for the 
teasoD that the matters ariw out of acta which 
the defendanta have performed as indirlduals; 
whereas, the action at taw Is In the name of an 
executrix, whose right aa such b derived from 
an independent and Isolated proceeding upon 
the wiU, which not only Ignores, but enables 
her to contest the validity of what was done 
pterlous to heracquiaition of her present right, 
as well as the aatiriaction to the real parties in 
Inlenst made by 6t Jiinea, the allied wrong 
doer. 



It la now a well establlsbed principle that 
where the true owner of property holds oat 
another, or allows bim to appear, as'tbe owner 
of or as hsTing fiiU power <d disposition over 
the property, and Innocent third parties un 
thus ledlnto dealing with sndi apparent owner, 
tber will beprotoded." 

Blgelow, Estoppel, 484, and authoritiea cited. 

The complainants have not " a plain, ade- 
quate and oomidete remedy at law. " 

Avw's&rs.T. Orun^, SSn. 8.8 Pet. 210 
t-.oSSl; Wateonr. StM^nd, 73 U. B. Wall 
;4 (18: «80); Barter t. Barter, es U. B. 81 How. 
082 [16: aMI: Odrielu t. Bpain, SB U. 8. IS 
Wall. 311 ^1: 4S); SuUtixtn y. B B Go. U V. 
S. 811 (S4: 83^; Orane v. MeChi/, 1 Bond. 482, 
Baiter r. Biddte, 1 Baldw. BM; Barriton v. 
Amma, 4 Wash. 0. C. 90S. 

A precedent for this case Is fonnd In Brawn 
. . i^irOIii JfaU A Sft-Cb. 5 Blatchf. B2S,where 
an inJoDCtloii waa aought against anticipated 
ex parte pToceedlngs afucting an election of di- 
ncton about to be beU, auffor error or fraud 
tor which there was a remedy at law. 

ifeMT*: Franklin B. Lord and Qeort* Dt 
Ftrtit Lord, tea appellee: 

If the matteri complaioad of Goold be availed 
of by the oomplalnanta, as matter of defense In 
the actions at law brought against them, tha 
complaint was rigbtiy dismissed, for tbey bad, 
on ttiat asBumpODn, "a plain, adequate and 
complete inmeoT at law." 

WhOe the doctrine of equitable estoppd 
originated and was promulffated by courts of 
dtuicery. It la now mcognlied ana enforced aa 
liberally In courts of law as in oourta of equity. 

Diekenon T. OcHgrove, 100 U. B. 678 (29: 618). 

The comjdainanti, therefore, can avaO them- 
sehee of the estoppel as a defense at law, and 
therata no neoesn^ for their seeking affirma- 
tive rdtef In eqnity; nw doca the alleged fraud 
\a. obtaining letters testamentary to j'-'— 



teriennoe, tat tiie 



li ptoceed- 



Mr. Juttiee MattLawa ddlvered the opin- 
ion of the court: 

This is a bill In eqolty filed by the anwDanta, 
some of whomaradtisensof PennsylTOniaand 
others of New York, against the appellee, who 
Is an alien, a dtizeo of the Bepubfic of France 
and Wmiam Bem^, a dtlzen of Tezaa, and 
BafFold Bemey, Chollet Berney, Robert Ber- 
ney, FhUHpa Boussesu, Sophia White, Ann 
H. Ball, FhllUpa E. Harley, lament 6. Hal- 
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C. HalloDqulft» citizens of the State of Ala- 
bama. Of these defendants, none were serred 
with process or appeared, except the appeUee, 
[243] Louise Bemey. The cause was heard in the 
circuit court on a general demurrer filed by the 
appellee to the bm. The demurrer was aus- 
tained, and the bill dismissed forwant of equity. 
The complainants appealed. 

The following statement of the case, as made 
by the bill, is taken from the brief filed by 
counsel for the appellants: 

The bill alleges in substance: 

1. That said Robert Bemey. the decedent, 
made his wiU November 2, 1864, at Croydon, 
England, whereby he bequeathed his residuary 
estate to his executors therein named as trustees 
aud upon trusts, amone others, for the benefit 
of his widow, the defendant Louise Bemey, 
and of the other persons named as defendants; 
and afterwards, on the 2Qth of September, 1874. 
a codidl thereto, making chan^ in some of 
the bequests in his will, and appointing as ex- 
ecutors and trustees of his wiU the ddendant 
Louise Bemey; also James Bem^, his brother; 
a Mr. Messier de St James, of Paris, France, 
and John Dnimmond and William Drammond. 

3. That Robert Bemey died at Paris, France, 
NoTember 19, 1874, leavinff him suryiving his 
widow, the defendant Lomiw Bemey, his said 
brother, James Bemey, and nephews and 
nieces, who are named as defendants in the bUl 
of complaint His widow was a native of 
France, and was with him at the time of his 
death, but his said brother James and his 
nephews and nieces were all citizens and resi- 
dents of Montgomery County, Alabama; said 
St. James was a resident of France, and the 
Messrs. Drammond, of England. The dece- 
dent left personal estate in France, England, 
and the United States. 

8. At the time of his death. Robert Bemey, 
the decedent, was a citizen of tne United States, 
who had lived abroad for some years, but had 
never acquired a domidl in France under or 
in accordance with its laws. Upon his death 
his widow, the defendant Louise Bemey, pre- 
sented the win and codicfl of the decedent to 
the proper Judicial autibority in France, and, in 
accord^ce with Ftench law, the administra- 
tion of the estate was committed to a notary by 
competent Judicial authority, December 4, 1874, 
[244] 4^ Subsequently, and' l>efore anything else 
was done, and on the application of said James 
Bemey, the brother of decedent, and one of his 
executors, the will and codicil were formally 
admitted (o probate, and letters testamentary 
thereon issued to saio James Bemey alone, by 
competent Judicial authorij^ at Montgomery, 
Alabama, on the 8th of February, 1876, the 
decree of the Alabama court being that the de- 
cedent was domiciled at Montgomery, Alaba- 
ma, and that it had full Jumnliction in the 
premises. All of the heirs at law and next of 
kin of the decedent, except the widow, the de- 
fendant Louise Bemey. wero at that time citi- 
zens and residents of Alabama, and by the laws 
of Alabama such probate and issue of letters 
testamentary cannot be impeached collaterally, 
and are oonchiaiye upon all perM>ns and par^ 
ties. 

6. That laid Jamea Bemey, haying been thus 
constitated ioto executor, gaye a f uD power of 
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attorn^ to said 8t James, empowering htm, 
among other things, to reduce the decedent's 
estate to poasesdon, and to sell any and all 
property^ eta About the same time and on the 
9th of March, 1875, said James Bemey. being 
thus sole executor by reason of the Aiabuna 

Erobate, obtained the issue to himself, by Uie 
urrogate or Court of Probate in the City of 
New York, of ancillaiy letters testamentary, 
based upon the Alabama probate. This adju- 
dication is in due form, and abo remains unuB- 
paired and in full force. All of the said {xnv 
ceedings of said James Bemey were known to 
the defendant Louise Bemey and the other 
persona named as executors, as well as to the 
legatees under the will, the other defendants la 
the bill of complaint 

6. That at the time of the decedent's death, 
certain eyidencea of title of the personal prop- 
erty left by him were In his possesion at Para. 
France, and the purpoee and intention of 
the proceedings aboye mentioned was to secure 
inununity of the decedent's estate horn taxa- 
tion in France, and to proyide for the due and 
lawful administration of the assets, which were 
then actually in the possession of the widow, 
the defendant Louise Bemey, and said St 
James; and by the Joint action of the sole quali- 
fled executor, said James Bemey, said St 
James and ssid defendant Louise Bemey, be- 1245] 
fore the notary to whom the matter had been 

80 Judicially committed in France, as afore- 
said, the whole estate and its administration 
was intrusted to said St James, as aUorney for 
said James Bemev, executor, with the knowl- 
edge and approyaf of all parties in interest, in- 
cluding the defendants. Formal proceedings 
were afterwards had before the notary of Paris, 
on the SOtU and 81st of March and the 3d and 
4th of May, 1875, and afterwards on tbc 11th 
of June, 1876, and on those dates formal docu- 
ments or records were duly executed by the 
parties before the notary: the first, by the 
widow, the defendant Louise Bemey, and said 
St James; and the second, by tbc same per- 
sona in connection with said James Bcraey, the 
quidifled executor, in person. At these pro- 
ceedings and in the notarial instniments or 
records it was formally eyidenced and declared 
that the decedent was at the time of his death 
domiciled at Slontgomery, Alabama, that the 
probate of the will in Alabama was regular 
and yalid, and that said James Bemey was the 
sole qualified executor, and his power of at- 
torney substituted said St. James in all the ex- 
ecutor's functions and rights; and the defend- 
ant Louise Bemey acknowledged receipt of the 
legacies giyen to her by the will from the ad- 
mmistrauon of the estate thus constituted. By 
the laws of France, neither the defendant Lou- 
ise Bemey, nor any other of the persons named 
as executors in the will, nor anyone claiming 
under them, is permitted to assert the con- 
trary of any of the matters thereby e8cab> 
lished. 

7. That among other assets the decedent left 
$200,000 in United States bonds; $12,600 in 
stock of the U. S. Mort^^e Co.; $58^200 ia 
stock of the N. Y. Central & H. R R. tt Ca; 
£8,000 in bonds of the N. Y. A Canada R R 
Co.; £8,000 bond and mortgage on real estate 
in England, and moneys on d^KMit with bank- 
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en at London. Of these items said James Ber- 
ney, in person, took possession of and sold the 
$12,000 in stock of the U. 8. Mortgage Co. and 
the 958,200 in stock of the N. T. Oentnd & H. 
R K. R Co. On the 16th of June, 1870, the 
12481 ^^c°<^<uit Louise Bemejrand said 8t James 
i^*^l procured proof of the will and oodicfl in com- 
mon form, and the issue of letters testamentaiy 
to them by a competent court in Enriand, and 
having taken possession of the £S,(m in bonds 
of theXT. & Canada R. K. Co. , and the £8,000 
bond and mortgage on real estate in England, 
by virtue of their English letters cot in and 
converted into monev the assets in England, as 
to the last mentioned item, an instrument hav- 
fng been jointly executed by all three of the 
pfurties, Louise Bemey, St James and James 
Bem^. All these proceedings were had with- 
out objection on the part of any of the defend- 
ants. The $200,000 of United States bonds 
were sent to this country, and by agents of said 
St. James at the City oi New Yora presented 
to complainants, witn directions to change the 
Donds from registered to bearer bonds by seU- 
faig the registered bonds, and with the proceeds 
buyioff bearer or coupon bonds of the same is- 
sue, the only method of effecting such ex- 
change. The agents of said St James furnished 
to the officers of the United States Treasury 
satisfactory evidence of their authority to trans- 
fer the bonds, and upon which the bonds were 
transferred, and the complainants sold the reg- 
istered bonds and with the proceeds bought 
$195,000 of coupon bonds, and with a sum in 
money representing the difference delivered 
the same to the a^nts of snid St James, who, 
in their turn, delivered the same to said St 
James himself after he and the defendant Lou- 
ise Bcmey bad taken out their letters testament- 
ary in England. 

8. That legacies given by the will and codi- 
cil to several of the defenaanta were duly re- 
ceived by them from James Bemey or said St. 
James under the administration of the estate 
so established, and during all the times men- 
tioned said James Bemey was the agent for. 
and actual guardian of, the defendants, and had 
full knowledge of all the aforesaid transac- 
tions. 

9. That in the year 1880 said James Bemey 
sent his son, the defendant Saffold Bemey, to 
Frnnce, who then and there,ncting as attomey 
and agent for his father in his quality of executor, 
and for himself and defendants as legatees, in- 
stituted Judicial proceedings against said St 
James for an account of his administration of 
the decedent's estate, and floally received from 

[247] said St. James, in full satisfaction and dis- 
charge of his liability to them, certain property. 
Because St James has since died, ana because 
of the laws and customs of France, complain- 
ants cannot ascertain the precise details of the 
transaction. 

10. That the defendants now claim that said 
St James diverted the $195,000 in coupon 
bonds and the money so received by him in ex- 
change for the $200,000 United States regis- 
tered bonds, and that the Alabama probate so 
obtained by said James Bemev was invalid, be- 
cause, as they now assert, the decedent was 
domiciled in France. The defendanta have 
confederated together to assert and maintain 
this claim by means as follows: They have 

122 U.S. 



obtained from the Surrogate of New Toik 
County a second issue of andUaiy letters testa- 
mentaiy to the defendant Louise Bemey alone, 
based upon the false representation that the 
decedent's will had been admitted to probate In 
England in such manner as to Justify the issue 
of ancillary letters testamentaiy here, and the 
false representation that there were unadminia- 
tered assets in New York, and the fraudulent 
suppression of the facts conceming the former 
issue of letters ancillary to James Bemey, 
founded upon the Alabama probate, and there- 
upon have brought an action at law in the Cir- 
cuit Court of the United States for the Southern 
District of New York, in the name of said de- 
fendant, Louise Bemey, as sole executrix under 
and by virtue of the letters so ittued to her. 
affainat the CQmplainants,for conversion of said 
1000,000 United States bonds, and wherein 
they allege that said decedent was domiciled in 
Fnmce, and the said Alabama probate was in- 
valid for that reason; and that tne letters testa- 
mentary 80 issued to the defendant, Louise Ber- 
ney, are conclusive upon the complainanta, so 
far as her right to bring and maintain said ao> 
tion is ooncemed. COTiplainants are not per- 
mitted by law to procure the cancellation of 
said letters, or to contest the validity thereof. 
In view of the foregoing, complainanta insist 
that the defendants are estopped in equity from 
now asserting against them that said decedent 
was not domiciled elsewhere'than at Montgom- 
eiy, Alabama, or that the proceedings of the 
executors at Paris are not binding upon them. 
Complainants alao allege that the several mat- 
ters and things above mentioned may not be 
pleaded and ao not constitute a defense to the 
action at law, etc. 

1 1. That, in addition to the action at law in the 
federal court before referred to, the defendants 
have brought another, action in the Supreme 
Court of the State of New York in their own 
names as plaintiffs against the complainants, 
wherein they make the like claim as to Robert 
Bemey's domicil and the Alabama probate of 
his wfl], and assert that they are the owners of 
the $200,000 United States bonds,and that com- 
plainants have converted them, etc. 

12. That, according to the French law, the 
defendant Louise Bemey, as the widow of the 
decedent, would have been entitled to a certain 
portion of his estate, had he been domiciled in 
France. The portion she would have recerved 
under the French law, had the right been 
claimed or asserted by her. was much more 
than the value of the ^MN),000 of United States 
bonds, and consequently she cannot maintain 
the* action at law in the nght or interest of ber 
codefendants, if it be true that decedent was 
domiciled in France, until an accounting shaU 
have been had between her and the legateea 
under the will. 

18. And that the defendants are all beyond the 
jurisdiction of the court, and the defendant 
Louise Berney is an alien and resident of France, 
where her testimony cannot be taken by any or- 
dinarr process because of the laws of France; 
that the facts are within the knowledge of de- 
fendants and a discovery is necessarv, etc., etc. 

The relief sought was an injunction against 
settinff up or claiming in the action at law or 
elsewhere that the decedent was not domiciled 
at Montgomeiy, Alabama; that his will was not 
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duly admitted to probate there; and that tho 
administration thereunder of said James Ber- 
ney» as sole executor, and said St. James, as 
his attorney, were not valid and binding, and 
against using in support of such allegations the 
ancillary letters testamentary, which defend- 
ants have fraudulently ana unlawfully pro- 
cured to be issued to or in the name of the de- 
fendant Louise Bemey, discovery of the facts 
within defendants' knowledge, etc. 

It does not as distinctly appear from the bill 
itself as from this statement, that the first action 
at law. referred to, was brought and is pendiog 
in the Circuit Court of the United States for 
the SouUiem District of New York. It mav, 
however, perhaps be fairly inferred from the 
1 252 ] allegations of the bill that such is the fact; and 
as it has been so assumed in the argument of 
the cause, no Question is made upon the sufS- 
ciency of the bill in that respect. The only 
ground here urged in support of the decree and 
of the demurrer to the bill is that the complain- 
ants, upon the case made in the biU, have a 
complete and adequate defense at law, and 
that, consequently, they do not bring them- 
selves withm the Jurisdiction of a court of 
equity. 

If the decedent, Robert Bemey, at the time 
of his death was domiciled in France, and not 
in Alabama, the letters testamentary Issued to 
his brother Jamep Bemey, as executor in Ala- 
bama, were void, and the authority given by 
James Bemey to St. James by the power of at- 
torney was also invalid, and t£he payment made 
by the appellants to St. James of the proceeds 
of the sales of the bonds which belonged to the 
estate does not bind the rightful executor or 
protect the complainants. The ground of the 
bill therefore is that, upon these ^cbs, an ac- 
tion at law may be successf uUy maintained by 
the appellee as executrix of Robert Bemey 
against the complainants for the value of the 
bonds. The question is whether the other facts 
set up in the bill furnish a complete and adequate 
defense to such an action at law, or whether 
they establish a right in equity to relief. The 
rule as laid down by this court in Boyce*9 Bxr.Y. 
Qrundy, 28 U. S. 8 Pet. 210 [7:666]. is thati"It 
is not enough that there is a remedy at law. It 
must be pkin and adequate; or, in other words, 
as practical and efficient to the ends of Justice 
and its prompt administraUon as the remedy in 
equity.' And, as appears by that case, the prin- 
ciple is as applicable in cases where a complain- 
ant resorts to a court of equity to enforce a de- 
fense to an action at law, as where he seeks by 
a bill in equity other relief. This is iUustrated 
by the case of Grand Chute v. Winegar, 82 C.8. 
16 WaU. 878 [21: 174]. That was a case of a 
bill in equify by a municipal corporation to 
procure the cancellation of bonds on which an 
action at law had been brought, alleged to be 
void in the hands of the holder. The court 
said: "A Judgment against Winegar in the suit 
brought by him would be as conclusive upon 
[253] the invalidity of the bonds, would as effectually 
prevent all future vexatious litigation, would 
expose the fraud, and prevent future deception 
as perfectly and thoroughly as would a Judg- 
ment in the equity suit. Under such circum- 
stances, there is no authority for bringing this 
suit in equity." 

Tlie ground of relief alleged in the present 
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bill is that by her acts and conduct the ap- 
peUee has estopped herself, as against the com- 
plainants, from asserting any fact which annuls 
the executorship of James Bemey under the 
Alabama probate, and the authority of St. 
James as nis attomey in fact. Estoppels of 
this character, as distinguished from estoppels 
by record or by deed, are called equitable es- 
toppels. Itis not meant thereby that they are 
cognizable onlv in courts of eqmty, for they aro 
commonly enforced in actions at law, as waa 
fully shown in Dickerson v. Colgrove, 100 U. 
S. 578 [25:618]. But it does not follow, bo- 
cause equitable estoppels may ori^aie legal 
as distinguished from equitable rights, that it 
may not be necessary in particular cases to re- 
sort to a court of equity in order to make them 
available. All that can properly be said is that, 
in order to Justify a resort to a court of equity, 
it is necessaty to show some ground of equity 
other than the estoppel itself, whereby the 
party entitled to the benefit of it is prevented 
from making it available in a court of law. In 
other words, the case shown must be one where 
the forms of the law are used to defeat that 
which, in equity, constitutes the ri^^t Such 
a case is one for equitable interposition. 

A close analogy ,is found in the doctrine of 
equitable set-off. The rule regulating the 
right of set-off is the same both at law and in 
equity; and yet there are many cases where 
set-offs not permissible at law may be enforced 
in equity. As was said by Mr, Justice Story in 
Green v. Darling, 5 Mason, 201, 209: "Now, 
the general mle m equity is, like that at law, 
that there can be no 8etK>ff of Joint debts against 
separate debts, unless some new equity Justify it 
Such an equity may arise under circumstances 
of fraud; or where the party seeking relief is 
only a surety for a debt really separate; or 
where there are a series of transactions in which r 254 1 
joint credit is given with reference to the sepa- 
ratedebt." • ♦ ♦ P. 212. "Since the statutes of 
set-off of mutual debts and credits courts of equi- 
ty have generally followed the course adopted in 
the construction of the statutes by courts of law; 
and have applied the doctrine to equitable debts; 
they have rarely if ever broken in upon the de- 
cisioDS at law, unless some other equity inter- 
vened which instilled them in granting relief 
beyond the rules of law, such as has been air 
ready alluded to." In Dotetter v. Dana, 17 Vt. 
518, Jiulge Redfield said: "Although t^ court 
of equity will not, any more than a court of law, 
allow a set-off of Jomt debts against separata 
debts, yet there are many excepuons. One im- 
portant exception is where the debts are in 
reality mutual, although not so in form, as 
where one of Uie Joint debtors is a mere sure- 
ty." In Smith V. FelUm, 48 K.T. 419, the court 
said: "Equity will look through tho form of 
the transaction, and adjust the equities of the 
parties with a view to its substance, rather 
than its form, soloug as no superior equities of 
third persons will be affected by such adjust- 
ment In such cases, equity looks to the ben- 
eficial ownership of the debt. Eerr, In Juno 
tions, 64, chap. 4, sec 6. 

The principle of these cases applies, we 
think, to the present The eround of equity 
Jurisaiction asserted in the bill is that the es- 
toppel relied on would be good at law as 
a^^inst Louise Bemey in her individual right, 
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bat not agidiHt ber Id bar rqmaenttfln cqwo- 
1^ u ezMutrlx of the eMMe of h«r deoeued 
biufauid midartlw Now York lottan testui)ent- 
nj; tmt th«t It ti good agalmt bar in aqui? 
iDibatcaiMdt7totlM«xtentQf berown Indl- 
vidnnl Interart, mnd the IntereM of lor distrlb- 



the fund which «he U aeeni 



hbUt bonnd tberebr. In 

__ aeennrM esecutru at 

Itw (o recoTer. She mxs at law as execulrix 
for the pnrpoH erf noorerfaic a mm in dispute 
tor the general bcnsflt of ue eatMe to be ap- 
plied (o the payment of ctedlbxs, legatees, and 
other diitrlbateea. VnAa the IftW of Franca 
as widow, and nnder the will ■■ bencddorr, 
■he !■ indlTldaally entitled to some a* jet on* 
determined portion of the aaseta of the estate, 
' if oraditon, U thenaieaoT 



u eKoppel, are also benellciallr interested 
flie dlstnbatkm of tbeertaleinsomeTet unw 
certained propoitioos. There may be othen 
vtitled to some pca-.lon of the eMsl« on dittrl- 
bnticKi, Id reelect to whom the defense relied 
upon doee not apply. As between them and 
Oe sppellee and other beneflcisriea it may be 
necenary to hare an acconnt of what tb^ 
have reodved, and of wbai they an itill to re- 
ceive, and an adjuMment upon equitable 
grounds, based on the risbt of the appelWts to 
•nfOEOe the recognitiot) of their payment to St. 
James as an agent wboee authority the ap- 
pellee and some of the other disUibateee csn- 
DOt In equity be allowed to question. Id the 
action at law, the appellee represents the whole 
estate, and everjrone interested In Its collection 
and distribution. It may very well happen, 
therefore, (bat in the action at law the right to 
proTe the facts on which the estoppel rests may 
M questioned and denied, on the ground that 
the plaintiff in the action at law is not bound 
as executrix for wbat she did and assented to 
to her character as widow and legatee. 

On this ground, therafore, and because It ap- 
peara to be altogether uncertain whether the 
appellants can aTail tbemselres in the action 
farousiit aninst them at law of the defense as- 
•erted in this Mil, and admitted by the demnr- 
let to be tnie, we think the demurrer should 
have been oTermled, and the defendant re- 
qoired to answer. For error In this puticolar 
As dMTM ttf Ms CKrauA Court i$ rmined, and 
UUBomM rwnondsd, wMA dfrastfiiM totak* ^tr- 
tktrpneeeOinfi f/uninattquitpandjuttleg mag 
'— SUaeeor^ng^ to ordered. 

— T. T««! 

m H. MfiKenny. Otark. aopwOonit, U. B. 
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1 MAUHICE OANDT, Apjil., 

K H. MARBLE, as CommlssIonflC of Fa- 
tents. Ann HIS 8U00BS80R In Office as 
Such, for (he Time Being. 

(See & a Beporter^ ad. isa-to.} 

Palentlaw — application — limitation vndm' *lat- 
vM — applieatio/t toproeetdingbj/biU in equity. 

1. Uiidar E^Uon OH. R. 8., an applIcaUon for ■ 

ffi'x!at ti rosarded ss abandoned If the applicant 
Is to pnseouta tbe Maw witbln two rears after 
lU D. S. 



APPEAL from the Supreme Court cS the Dis- 
trict of Columbia. AMrmtd. 
The history and bets of the case appear in 
the opinion of the court. 

Matrt. A. J.WUlard and Amoa Broad- 
B«S( for appellant. 

Ut. WiUiMB A. HkiiTy, Ami. Atty-Qoi., 
for appellees. 

Mr. Jvitiee Bla-tehford delivered the opin- 
ion of the court: 

This is an appeal by the plaintlfl In a suit in [M8] 
equity brought m the Supreme Court of theDfs- 
Inct of Columbia against the Secretary of the 
Interior and the Commissioner of Patenla, from 
a decret^oC the Oenerol Term of that court dis- 
missing the bill. The suit was brought by Mau- 
rice Qandy against H. M. Teller, as Secretary 
of the Interior, and K H. Marble, as Commis- 
sionerof Patents. The bill was founded upon 
sectlao 4916 of the Bevised Statutes, which pro- 
vides as follows: 

"Sec, 4915. Whenever a patent on ^plica- 
tion is refused, dtber by the Commissioner of 
Patents or by the Supreme Court of the District 
of Columbia noon appeal from the commis- 
^ner, the applicant may have remedy by bill 
in equity; and the court having cognizance 
thereof, on notice to advene parties and other 
due proceeding had, may adjudge that such 
applicant is entitled, according to law, to re- 
ceive a patent for bia Invention, as spedQed in 
bisdaim, or for any part thereof, asthefactsln 
the case may appear. And such adjudication, 
if it be in favor of the rl^ht of the applicant, 
shall authorize the commissioner to i»ua such 

eat on the applicant fllhuln the Patent Of- 
a copy of the adjndlcauon, and otherwise 
complying with the requirements of law. In 
all casea, when then is no onpoataig party, m 
copy of the Ull shall 1m aemd on the cominl^ 
Bl<niat; and all theeipensai of the proneediin 
shall be paid bv the qtpUcant, whether the 
final dedmm Is m his favor or not" 

The facta of the case an these; On the flnt 
of December, 1877, Gandy filed in the Peient 
Office an rapllcatlon for a patent for "improvo- 

's in belts or bands for driving maddnery.'* 

application was rejected on the mentu 



on the 7th of April. 1ST9. ai 
rejecting the applicatian. Qandy appealed to 
the Supreme Court of the District of (JolumUa. 
which, on s hearing, and on the 60Ui of Janu- 
ary, 1880, dismissed the petition of Oandy, and 
directed that a copy of itsdecrae be transmitted 
to the Commissioner of Patents. The tdll states 
that the ground of the acttou of the Pntcnt Of- 
fice and of the Suptune Court of the District 
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of OolnmUA in rejecting the applicatton was 
[434] that the inrentioii was not patentable, having 
been anticipated in prior patents. The bill al- 
leges that tne application was erroneously re- 
jected, and prays that the court will hear and 
determlDe the right of the plaintiff to a patent 
for what he claims, or for such parts thereof as 
he may be Justly entitled to, and will decree 
accordingly. 

The bill was filed on the third of May, 1888. 
A snbpoena was iaraed upon it, and served upon 
the Secretary of the Interior nnd the Commis- 
sioner of Patents, on the 6th of May, 1888. On 
the 19th of October, 1888, the solicitor for the 
plaintijff served on the Secretary of the Interior 
and the Commiasioner of Patents, in person, a 
notice that he would, on the next dav, move 
the court for leave to enter their default in the 
case, and thereupon to proceed with the cause 
ex parte to final hearing. On the 20th of Oc- 
tober, 1888, the court made an order setting 
forth that the process of tbe court and a copy 
of the bill bad been duly served upon the de- 
fendants, that they had not appeared or an- 
swered, and that, on proofs of service of the 
above named motion, no one appearing for the 
defendants, it was ordered that the plaintiff have 
leave to enter the default of the defendants and 
to proceed with the cause ex parte, and that he 
have sixty days to take and put in his proof a. 
It also specified the officers before whom proofs 
might be taken. *x>cuineQtary and oral proofs 
were put in, the former including a copy of the 
proceedings in the Patent Office by which it ap- 
peared that the date of the last proceeding in 
the application was the making of the decree 
of January 80, 1880, by the Supreme Court of 
the District of Columbia. No one appeared for 
the defendants on the taking of any of the 
proofs. On the 14th of Apnl, 1884, the 8u- 

Ereme Court, in Special Term, no one appear- 
ig for the defendants, made an order that the 
cause be heard in the first instance by tbe Gen- 
eral Term. On the 80th of April, 1884, Ben- 
lamin Buttcrworth, having succeeded Mr. Mar- 
ble as Commissioner of Patents, moved the 
court, in Qeneral Term, to dismiss the bill and 
set aside the order entering the default of the 
defendants, and for leave to make a defense in 
the cause, assigning as ^rounds for the motion 
that the Secretary of tne Interior was not a 
r4asi P^V^ P&ftv to the suit; that Mr. Butterwortb 
*- ^ had succeeded Mr. Marble as Conunissioner of 
Patents; and that the application for the patent 
had been abandoned by reason of the failure to 

J>ro6ecute the same within two years after the 
ast action thereon, of which notice was duly 
communicated to the applicant. The court in 
General Term made an order allowing the plaint- 
iff to amend his bill, striking oat ue name of 
the Secretary of the Interior as a defendant and 
adding as a defendant the successor in office of 
Mr. Marble. On the same day, the court in Gen- 
eral Term made a decree, on a hearing of coun- 
sel for both parties, dismissine the bill, with 
costs. From that decree the plaint'^ has ap- 
pealed to this ooort 

We are of opinion that this decree must be 
affirmed. It is provided l^ section 4894 of tbe 

r4391 ^▼^'^ Statutes as follows: 

' "Sec 4894. All applications for patents shall 

be completed and prepared for examiwatton 
within two years after tne filing of the an>ttoa- 
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tion; and In default thereof, or upon faihire of 
the applicant to prosecute the same within two 
years after any action therein, of which notice 
shall have been siven to the applicant, they shaD 
be regarded as abandoned by the parties thereto, 
unless it be shown to the satisfaction of the 
Conunissioner of Patents that such delay was 
unavoidable." 

The applicant failed to prosecute his ap> 
plication within two years after the last ac- 
tion therein, of which notice was given to 
the applicant The decree of the Supreme 
Court of the District of Columbia was made on 
tbe 80th of January, 1880, and this bill was not 
filed until the third of May, 1888. No excuse 
for the laches and delay is set up in the bill, and 
none is shown in tbe proofii, nor is it alleged in 
the bill that the delay was unavoidable. Al- 
though, as was said by this court in Buttenoartk 
V. ILS. 112 U. 8. 50. 61 128:666, 6691 (citing 
If Atopfo V. Miner, 16 Fed. Rct). 117; BgwtrU 
Squire. 8 Ban. & Ard. 188; and BuUerY. Sfiaw, 
21 Fed. Rep. 821), the proceeding by bfll in 
equity, under section 4916, on the refusal to 
grant an application for a patent, intends a suit 
according to the ordinary course of equity prac* 
tice and procedure, and is not a tedinical ap- 
peal from the Patent Office, nor confined to the 
case as made in tbe record of that office, but is 
prepared and heard upon all competent evidence 
adduced and upon the whole merits, yet the 
proceeding is, in fact and necessarily, a part of 
the application for the patent Section 4916 
declares that the Judgment of the cotirt, if in 
favor of the right of the applicant, is to be a 
Judgment that the applicant "is entitled, ac> 
cording to law, to receive a patent for his in- 
vention, as specified in his culm, or for any 
part thereof, as the facts in the case may Mp- 
pear;" and that, if the adjudication be in favor 
of tbe right of the applicant, it shall authorize 
the commissioner to issue the patent, on the fil- 
ing in the Patent Office, by tbe appUcant, of a 
copy of the adjudication, iad on his "otherwise 
complying with the requirements of law. " One 
requirement of law is, ay section 4894, that the 
application shall be regarded as abandoned if 
the applicant fails to prosecute the same within 
two years after any action therein of which no- [441) 
tice shall have been given to him, "unless it be 
shown to the satisfa^ion of the Commissioner 
of Patents that such delay was unavoidable." 
All that the court whidi takes cognizance of 
the bill in equity, under section 4916, is author- 
ized to do is to adjudge whether or not "tbeap> 
plicant is entitled, according to law, to receive 
a patent," and. after an {^Judication In his 
favor to that effect, the commissioner is not au- 
thorized to issue a patent unless tbe applicant 
otherwise complies with the requirements of 
law.- In the present case, there would be no 
compliance ^th the requirements of law, in 
view of the delay for more than two years, un- 
less it be shown to the satisfaction of tbe couit 
that the delay was unavoidable. The Jurisdic- 
tion of the application being transferred, f>r» 
tanio, to the court,by virtue of the bill in eqpty, 
it cannot adjudge that the applicant is entitled, 
according to law, to receive a patent, unless he 
ahowa to the satiBf action of the court that tbe 
delay was unavoidable, under an allegation to 
that effect in the bilL The presumption of 
abandonment, under section ^94, unlesa it la 
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I ud more uter Um iMt 



•bown that tbe d«tv 

emtioo te two yewi 

prior actloii, at which notice was Kiran to the 
appHcsDt, wu uiuiToidable, «xlali u tattj In 
renid to that brmoch of Om sppUcMloD In- 
ToTved in the mned^ I7 bill In equi^ aa In »■ 
gold to any other put of the application, 
whether so much of it aa ie itrictly witblo the 
Patent Office, orao mndi of it as oonaiBtB of an 
appeal U> the Bapreroe Court of the Diatrict of 
Columbia under Bectkm 4911. The decision of 
the court on a biU in eguitr becomea, eqoallj 
with tlie judgment of the Supreme Court of 
the Dlsirict of Columbia on a direct appeal 
under section 4911, thedeclsioii of the ftiteot 
OfQce. and is to govern the action of the 00m- 
missioner. It is, therefore, dearly a brencti of 
the application for the patent, and to be goT- 
erued b; the rule as to laches and delay de- 
clared by lectioDlSMlo beattendant upon tlie 
Kpplicatloa. 
DeCTM afflrmtd, 

Tnieoopr. TeM: 

Jane* H. MuSsaneT, caerk, SoVk Oonrt, U. 8. 



1518] GEORQB A. HORRISOH, bt ai^, Apptt., 
e. 
JOHN DURR,ffrAU 
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1. An KiMwer ondar oath deDTlnr eaob aail all of 
the allesatlona ot tcaod oontalbef In the bUI must 
be oTBTcoDie by the wtisfaotory Brldenoe of two 
11 Itu eea c or tx one wltiiCTi oorroborated br dr- 
cumatanoee *bloh are equtTaloDt Id welffht to an- 
otber, before the oomplalnant ean be i r a ulaJ the 
relief aaked. 

E. This court afflrmetbedeoreeof tbeoonrt be> 
loir dlamtalDK the bill, the erldeooa not tMDc Mt- 
Aotantto ju^ty a rerenaL 

[No. 370.] 
ArgutdAprai7.t8.1897. DtMtiM^K.JSSr. 



Slates for the District of, Oalifomia. Af- 
firmed. 

The history and facts of the case aiq)e«r tn 
the opinion of tbe court 
itatr*. EppA HantaBand W. 0. BOehtr. for 
appellants. 
Mr. Edw»rd 3, Prla(l«, for appellee!. 

ilfr. ChitfJvUiet Wait« delivered tbe opin- 
ion of tbe court: 

This la a suit lo equity teought by sereral 
Judgment creditors of the mercantile Arm of 
KenDody St Durr, lo set aside a sale of the 
goods of tbe firm to Charles HcDermot, under 
execntlon* on judgments in his favor, on the 
vrouDd of fraud, and to have the property and 
Ms proceeds in tbe hands of McDermot sub- 
jected to the p«Tmenc of tbe amounts doe tbem 
lespecUvcly. Ilie bill called for aoswersunder 
oatli, and HcDermot answered accordingly, 
denying each and all of tbe allegations of 
fraud which were made against Um. This be- 
ing reaponaive to the bill, nla denials must be 
overcome by the tatlafactory evidence of two 
witnesses,' or of one witness conoborated by 
1S2 V.8. 



drcnmstancea which an equivalent in n 



to aaotber, before the complainants can t 
granted the rdlef they ask. No such proof ha_ 
nenmade. WebarelookedcsiefullythrouKb 



(lie wlu^ eridenoe, asd, while it U hill of d^ 
cnmstaoeea calculated to excite anspiclon, there 
Is not enough to justify us In rerendu the de- 
cree of the court below dlsmliBiog the UU. The 
questions involved are prindiMUy of fact, (SIS] 
which it would serve no usefol purpose to oon- 
aider at length in kq oplniOB, 
The dterm U aMrnud. 

Tme 0007. Test; 

Jamea H. If oKenney. Clerk, Sop. Ooort, IT.& 



ROXANA 81M0NT0N, Exrx. of Robert [«a01 
F. BiMONTOM, Deceased, Appt,, 

HIRAM 8IBLET and PAUL P. WINBTON. 
Assignee in Bankrupti? ol LufCASTXS, 
Bbowb * Co. 

(See B. C- Beportcr's ed. UMSSiA 

Partnerthip — tetfUment c(f aecounti — tale <^ 
partneruiip property b]/ a menJtar of the firm — 
proeeede ftdd tu collaleral mouritj/ for atbtt of 
ecpartttert lo himtelf—eontlmetion of cen- 
traet—olifeetwn, not taken itlpie — Jwritdio- 

Dpon a bm tor a aetUement of tlM aooounti at 
aparto^sblp, formedJune 31, ISIS, betweco Hiram 
BlDley, R. V. Btmonlon and otfaet*. for the purpoae 
of speeiilaClnK In certain railroad bonds ana stook. 



APN: AL from theCIrcult Court of thoUnlted 
BUtes for tbe Western District ot North 
Carolina. Afflrmed. 

Statement of the case by Mr. Jvttice Orar 1 
This was a bill in equity by Hiram Sibley, a 

citizen of New Tork, and Paul P Winston, 

naaignee in bankrupts of 



CBTotina, for a settlement of (be accounts of a 
partnership formed June 20, 1873, \is Biblcy. 
Simonton, and LannstcT, Brown & Ca, for 
Ibe purpoae of speculating in certain railroad 
bonds Slid slock, as shown in the two follow- 
ing sgreements signed by them: 
" New Tork, June 19, 1879. Hils afTeemeDt 
12St 
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between Hiram Slblef, of HocheBter, R F. 
SimontoD, of North Carolina, and Lancaeter, 
Brown & Co., of New York, mtneaeth: That 
the said Sibley agrees to sell to the said Simon- 
ton one half interest in all his right and title 
to $1 ,067,000 of the first mortgage bonds of 
the Western North Carolina Railroad Company 
now held by him ($500,000 of said bonds being 
■igned by only one trustee), and now in hands 
01 I^mcaster, Brown A Co. for safe keeping, 
and eight thousand one hundred and fif^- 
eight shares of stock in said company, for the 
sum of tl85,688. payable on the 14th day of 
March, 1878, and the said Simonton fu^rees to 
buy the said interest and to pay as amresaid: 
ana the said Sibley also agrees to sell the said 
Lancaster, Brown & Co. one fourth of all his 
right and title to the said bonds and stock, for 
the sum of $67,817, payable on 14th Mivch, 
1878, and the said Lancaster, Brown & Co. 
agree to buy the same and to pay as aforesaid. It 
is expressly understood that the aforesaid bonds 
and stock sold each party are to be considered 
as held by Hiram Sibley as collateral security 
for the prompt payment of the said sums of 
money, and tne whole amount of bonds and 
stocks shall be held together, and that neither 
party to this contract shall sell or in any way 
dispose of the whole or any part of his interest 
in the same, without the consent of all of the 
other parties. But Hiram Sibley shall have the 
privilege of selling the whole amount of both 
Donds and stock at his discretion at any time, 
and apply the proceeds to the payment of said 
sums due to him, allowing a rebate at the rate 
of 7 per cent per anbum, if the payment shall 
be thus received before maturity. It is further 
agreed that Hiram Sibley may, if deemed best 
by him, proceed to foreclose the mortgage se- 
curing said bonds, and to that end may em- 
rooo-j ploy counsel, the charge for which shall be 
*- ^ borne by the parties in interest, in proportion 
to the amount of bonds and stock held by each ; 
and whatever the proceeds of said foreclosure 
may be, or. if the bonds are sold, whatever the 
net proceeds of the sale may be, after paying 
the said sums of money and expenses of JTore- 
closure, they shall be considered as due to each 
party in proportion as the bonds and stock are 
now held, but may be held by Hiram Sibley as 
collateral security for the payment of tiie afore- 
•aid siuns respectiyely.'' 

"New York, June 20. 1872. Kr. Hiram 
Sibley havinff this day sold to R F. Simonton 
one half of ms interest in $L057,000 first mort- 
gage bonds of the WestemNorth Carolina R^- 
Toad Conipany, and eight thousand one hun- 
dred and fifty-eight shues of the stock of said 
company, and to Lancaster, Brown & Co. one 
fourth interest in said bonds and stock, he him- 
self holdine the remaining one foiuth interest, 
it is mutually agreed between all the parties 
that from any profits arising from the sale, 
foreclosure, or any other di^oeition of said 
bonds and stock, $25,108.76 shall be first set 
apart to be divided in three equal parts, Hiram 
Sibley, R F. Simonton, and Lancaster, Brown 
4& Co. each to have one third; from any profits 
remaining there shall be first paid to Lancaster, 
Brown & Co. the commission by them for sale 
of bonds and tax, amounting to $1848.20, and 
to the Western North Carolina Railroad Com- 
pany $881.27 due to said company, and any 
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balance remaining shall be divided as foDowt: 
Hiram Sibley one fourth: R F. Simonton one 
half; Lancaster. Brown a Co. one foorth. Li 
case of loss in this adventure, the amoont due 
to Lancaster^BrownA Co. of $1,848.20. and to 
the Western North Carolina Railroad Company 
of $881,27. shall be paid by each of the parties 
in proportion to their interest, and in the same 
proportion any defldenpy that may ezistin the 
proceeds necessary to xetom to the said Hiram 
:5ibley the som of $271,266." 

The other material facts, appearing hv the 
master^s report and the evidence takoi in the 
case, were as f oUowa: 

Sibley bronffht a suit to forodose the mort- 
gage; and on November 7, 1872, by contract in r aa^i 
writing with one Wilson, agreed tosell him the ^^^^J 
aforesaid bonds and stock, and his interest in 
that suit, for the sum of $870,000, and acknowl- 
edged the receipt of $100,000 in part payment, 
but in fact received instead stock of the Southern 
Railway SecuriW Company of this amount at its 
par value, which afterwards became worthless. 

Siblev testified that he Tecdved this stock 
on the Joint account of himself, Simonton, and 
Lancaster, Brown, & Co. Lancaster, who had 
obtained his discharge in bankruptcy, testified 
that he knew and Informed Simonton that this 
stock had been so received; ^nd that Simonton 
was kept by him fully informed of all negotia- 
tions pending and concluded from time to time 
for the sale of the bonds and stock of the part- 
nership, and personally approved of them. 

On April 25, 1874, Simonton, in a letter to 
Lancaster, Brown A Co., spoke of the pending 
proceedings for foreclosure, and said: "The 
trade with Wilson was a bad one; but we must 
stick to it, as Mr. Sibley made it In eood faith." 

On October 8, 1874, Simonton ana Lancaster, 
Brown & Co. signed and sent to Sibley this 
power of attorney: 

"New York, October 8, 1874. Whertcu, we 
the undersigned, in connection with Hiram 
Sibley, Esq. , became the purchaser of $1 ,057,000 
of Uie first mortgage bonds of the Western 
North Carolina Railroad Company; and w/tere^ 
as, Uie said Sibley furnished nearly the whole 
amount of money paid for said bonds, and has 
not required us to pay him for our proportion 
of said cost, although the delay in realizing on 
said bonds has been much mater than was ex- 
pected; and tohereat, apprematinff his liberality, 
and bebg anxious that he should recover ms 
money thus invested* in the shortest time pos- 
sible, we have heretofore left to him the man- 
agement of the adventure, we hereby authorize 
and request htm to continue to direct the fore- 
closure proceedings against the said railroad 
company, or to take sudi other action, by sale of 
bonos or otherwise, as may in his loogmeDt ap- 
pear for the best interest of all conoemeo, 
nereby assuring him that whatever course be 
may deem best will be satisfactory to us." 

On October 27, 1874, Wilson having faUed to [tM] 
carry out his contract by paving the rest of the 
consideration, Sibley sold the aforesaid bonds 
and stock of the Western North Carolina Rail- 
road Company, subject to any claim of Wilson, 
to one Matthews for $270,000 paid in cash, 
vrith a stipulation that Sibley in any event 
should retahi the $100,000 received by hiro 
from Wilson in stock of the Southern RaOw&y 
Security Company. 
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On October 81» 1874, SiUej received od this 
ttock a stock diyidend of 50 per oent and a 
cash diyidend of $8,500. 

On December 24, 1874, Lancaster wrote a 
letter to SimoDton, which was receiyed, in 
which he said : '* Mr. Sibley sold out to Mr. 
3Iatthewsfor $270,000, but in order to induce 
him to purchase had to lend him $200,000. 
We enclose a statement showing figures, as near 
as we can giye them, of your mdebledness to 
Mr. Sibley and to ourselves, growhig out of 
that transaction. To Mr. Sibley you will owe 
$14,304; to us $1,292.46. And Mr. Sibley will 
have 10 transfer to you, upon the payment of 
the aggregate amount, say $15,656.46, $75,000 
of Southern Railway Securi^ stock. That 
amount of that stock cannot be sold now to 
realize as much as $15,000, but it is said that it 
is intrinsically worth 25 oents in the dollar. 
We have written Mr. Sibley to send us his ac- 
count against you, which 1 will send vou as 
soon as received, but I don't think it wul vary 
materially from that which I enclose." 

In the statement enclosed, the amoimt due 
from Simonton to Siblev was made up bv 
charging Simonton with the sum of $185,633, 
which he had agreed to pay Sibley by the 
agreement of partnership, and interest from 
March 14, 1878, to October 31, 1874. and cred- 
iting him as of the latter date with $185,000. 
half the proceeds of the sale to Matthews, and 
with half the cash dividend of $8,500 received 
by Sibley. 

Lancaster testified that this statement was 
correct; and that Simonton made no objection 
to it in a conversation which they afterwards 
had in reference to the state of accounts be- 
tween the parties to the adventure. 

On February 28, 1875, Sibley drew up and 
sent to Simonton an account like that sent by 
Lancaster, Brown & Co., except in crediting 
r225l Simonton with half of the interest from March 
^ 14, 1878, to October 81, 1874, on the cash divi- 
dend, and charffing him with half of COTtain 
expenses, thereby reducing the balance to 
$14,252.94. 

On December 17, 1875, Lancaster wrote to 
Simonton, saying : " Mr. Sibley is here, and 
seems very much annoyed at not hearing from 
you in regard to your indebtedness to him 
growing out of that Western North Carolina 
RailrosS bond transaction. He says he is not 
inclined to give you trouble, and is willing to 
make a liberal settlement; but a settlement he 
must inidst on, and hopes you will not force 
him to bring suit against yotL" 

On January 10, 1876, Simonton replied: 
**Your letter, with Mr. Sibley's request, re- 
ceived. I have been an invalid all last year, 
and Col. Tate has all my pai)ers, and promised 
me to go to New York, see you and Mr. Sib- 
ley and make a settlement. He has not done 
so. I have forwarded your letter to him. I 
hope he will attend to this case. There is no 
use of a suit: all can be settled without" 

Simonton died in 1876, and this bill was filed 
March 5, 1877. 

The account rendered by Sibley to Simonton 
as aforesaid was adopted oy the master as the 
true statement of accounts between them. 

The defendant excepted to the master's re- 
port, " in that he did not charge the complain- 
ant, Hiram Sibley, with $100,000 of Southern 

122 U. S. 



Railway Security stock, with Interast at 7 par 
oent, which the evidence shows the said ^blej 
received as cash at par value." 

The circuit court overruled this exception 
and confirmed the master's report, and after- 
wards, upon the report of a spedal master 
showing that Simonton's estate was insolvent, 
entered a final decree in favor of Sibky for tha 
sum of $5,191.86. The defendant appealed to 
thisoourt 

Mr, 8. F. PhilUps, for appellant 
Mr, William E. £arle« for appellees. 

Mr.Jfutiee Gray delivered the opinion of 
the court: 

The object of this bill is the settlement of 
the accounts of a partnership, the memben 
of which were Sibley, SimonUm, and the firm 
of Lancaster, Brown «& Co. 

By the ori^nal agreement in writing, dated 
June 19, 1872, which took the place of articles 
of partnership, the partnership property was 
to consist of a large quantity of bonds and 
stock of the Western North Carolina Railroad 
Company, previously held by Sibley; Simon- 
ton bought one half of Sibley's interest therein 
for the sum of $185,638. andLancaster, Brown 
& Co. bought one fourth of Sibley's interest 
for $67,817; Sibley was to hold the same as col- 
lateral security for the payment to him of those 
sums; the whole amount of the bonds and 
stock was- to be held together, and neither part- 
ner was to sell or dispose of the whole or an^ 
part of his interest without the consent of his 
copartners; but there were provisions author- 
izing Sibley to sell Uie whole property of the 
partnership, which will be considered pres- 
ently. 

Eiurly in November, 1872, Sibley made a 
contract with Wilson to sell him the Western 
North Carolina Raibroad bonds and stock, be- 
longing to the partnership, for $100,000 in 
stock of the Southern Railway Security Com- 
pany, which Wilson transferred to him, and 
$270,000 in cash, which Wilson did not pay; 
and in the latter part of October, 187ft, Sibley 
sold the Western North Carolina Railroad 
bonds and stock to Matthews for the like sum 
of $270,000 paid in cash, with a stipulation 
that Sibley should retain the $100,000 of 
Southern Railway Security stock that he 
had received from Wilson. Sibley never re- 
ceived any money from this stock, except one 
cash diyidend of $8,500. 

The master has treated this stock as partner- 
ship property, and has 'charged Simonton's 
estate with his aforesaid debt to Sibley of 
$185,688, and interest, and credited him with 
$186,750, half of the sums received by Sibley 
in cash as aforraaid, showing, with the interest 
and expense accoxmt, a bahmoe dne Sibley of 
somethmg more than $14,000. 

The argument of the appdlant, that Sibley 
should have been charged with the $100,000 of 
stock of the Southern Railway Security Com- 
pany at its par value, is based upon the theory 
that Sibley, in selling the partnership property, 
acted, ana was authorized to act, only as a cred- 
itor of his copartners, and notes a partner on be- 
half of the partnership. 

It cannot be denied that some of the pro- 
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TisioDS of the original agreement of partneiv 
8hip are oonsUtent with this theory. 

The agreement provideB that Sibley *' shall 
have the privilege of aelUng the whole amount 
of both bonds and stock at his discretion at 
any time, and apply the proceeds to the pa^^- 
ment of the said sums due to him." If this 
were aU, there might be some difficulty in con- 
Btruing Sibley's authority to sell as absolute 
and unqualified; and his "privilege of selling" 
might perhaps be considered as so coupled 
witb a auty to " apply the proceeds" of any 
sale " to the payment of the said sums due to 
him," that he would be bound, if he sold the 
property, to apply the proceeds at once to the 
pavment of those sums. 

The agreement of June 10 next provides 
that Sibley may, if he thinks best, proceed to 
foreclose the mortgage by which the bonds 
were secured, " and whatever the proceeds of 
said foreclosure may be, or, if the l)onds are 
sold, whatever the net proceeds of the sale may 
be, after paying the said sums of money and 
expenses of foreclosure, they shall be consid- 
ered as due to each party in proportion as the 
bonds and stock are now nela." This pro- 
vision, again, if it had stopped here, might 
possibly have been understood as intended 
only to affirm the right of the partners to 
share, according to their respective interests, In 
the proceeds of either a foreclosure or a sale— 
the debt to Sibley, as well as the incidental ex- 
penses, being first paid out of Uiose proceeds. 

But this provision goes on and ends with 
these words : " but may be held by Hiram Sib- 
ley as collateral security for the payment of 
the aforesaid sums respectively." This clause, 
taken in connection vdth what goes before, 
cannot possibly mean that it is only the net 

Proceeds, after deducting out of them the sums 
ue to Siblev from hS copartners, together 
with the incidental expenses, in the event of a 
foreclosure, or after deducting the sums due 
him from his copartners in the event of a sale, 
that are to beheld by him "as collateral secu- 
rity for the payment of the aforesaid sums re- 
spectively;" for, after an application of the pro- 
ceeds of a sale to the payment of those sums, 
either those sums wotud have been wholly paid 
if the proceeds were sufficient to pay them, or 
if they were insufficient, no proceeds would 
remain to be held as collateral security. The 
only reasonable construction of the clause is 
that Sibley, instead of imnoediately applying 
the proceeds, either of a sale or of a fore- 
closure, to the payment of tbe debts of his co- 
partners to himself, may hold the whole pro- 
ceeds, Just as he previously held the bonds and 
stock, as collateral security for the payment of 
those debts, leaving the tttle to the proceeds 
after the sale or foreclosure, as the title to the 
bonds and stock was before, in tihe partners re- 
spectively, in the proportions determined by 
toepartnership agreement. 

The supplemental agreement of June 20, 
1872, also, making sp^dal provisions for the 
distribution of '* any profits arising from the 
sale, foreclosure, or any other disposition of 
said bonds," dearly implies, by the use of the 
word ••profits." that any sale by Siblev might 
be made by him as a pairtner on behalf of the 
partnership, and not merely as a creditor en- 
fordng bit cbUateral securi^. 
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The view that the partnership agreement em- 
powered Sibley to sell the proper^ as num- 
agin^ partner, independently of his right as a 
creditor, is confirm^ by the terms of the power 
of attorney given him Gv his copartners on Oc- 
tober 8, 1874, by which they recited that they 
had " heretofore left to hira the management 
of the adventure," and authorized and request- 
ed him, either to prosecute the proceedings for 
foreclosure, "or to take such other action, by 
sale of bonds or otherwise, as may in Ms judg- 
ment appear for the best interest of all con- 
cerned. 

The Southern Railway Security Companr 
stock is now worthless: and it is not proved, 
nor even contended, that Sibley neglected any 
opportunity of selling it and turning it into 
money. The only exception to the master's 
report relied on at the argument was that the 
master had not charged Sibley with this stock rMii 
at its par value, and interest. Upon the true ^ ' 
construction of the partnership agreement, and 
the proofs in the case, this exception was 
riffhtly overruled by the circuit court, because 
this stock was never received by Sibley as 
cash, or accepted by him as his own property 
in part payment of the sums due him from the 
other partners, but was received and afterwards 
held by him as property of the partnership, be- 
longing to all the partners in the proportions 
stipulated in the original agreement 

The further objection has been taken for the 
first time in this court, that the bill cannot be 
•maintained, because the evidence shows on ac- 
count stated between Sibley and Simonton, on 
which an action at law would lie. It is a suffi- 
cient answer to this objection that the evidence 
does not show, and the master has not found, 
that an account was rendered by the one parly 
and assented to by the other, but only that Sib- 
ley rendered to Simonton a statement of Um 
account between them, which was not treated 
by either as an accoimt stated, nor ever amcd 
to or settled, but remained open at the death 
of Simonton, and until its truth was estab- 
lished by the evidence in this suit against his 
executrix to settle the accounts of the partner- 
ship. 

D&STM a'ffkrtnid, 

Tmeoopy. Test: 

James H. MoKenney* Qerk, Sup. Ooort, U. SL 



Z. N. ESTES vr ▲!«., Partners, as Estbs 

& DoAK, Appia,, 

V. 

8. H. GUNTER bt al. 

(See 8. C Beporter*B ed. 46(M6e.) 

ABtignment laiM of Miumippi— fraud— prefer^ 
enee%, ailowed-^aecurity to mretiei—papneni 
of debt due uifo^^fwpptia for utfe (f af> 
iiffnor, 

LThe laws of Misstelppl allow an insolTait 
debtor to make a general asslflrnment of his prqp> 
erty in which one or more of bis oredlton may m 
prnerred to others. 

it, A deed in the nature of a mortgage, to seoore 
sureties on the grantor*8 note, does not affect tta« 
validly of a Bubeeqoent assignment, though made 
in contemplatloo or It. The same Is true of a pay- 
ment by the assignor of a debt due hit wife before 
the assignment 
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9. A frmudulent disposition of property does not 
of itself impair a ■uoeeqaent ffenertfl assignment. 

[No. 285.] 
Submitted Map S, 1887. Decided May f7, 1887. 

APPEAX from theDistricI Court of theUnited 
States for the Nortbem District of Miasis- 
«ippi. Opinion below, 19 F^. Rep. 714. Be- 
9erMd. 

Statement of the case by Mr. JtuHce Field. 

In MaTch,1882,one S. H. Gunter, a merchant 
^ho bad been for many years engaged in busi- 
ness at Sardis, in Mississippi, was largely in- 
<iebted to the complainants and others; and, be- 
ing unable to pay them in full, made a general 
jtssignment of his property of ^very oescrip- 
tion, except such as was exempt from execu- 
tion, to one S. G. Spain, as trustee, for their 
benefit, which was recoided the same day. The 
assignment preferred certain of the creditors, 
who are named in a schedule annexed. Amonff 
them were the complainants, Estes, Doan & 
Co. , merchants at Memphis, in Tennessee. The 
!.*«* 1 flum due them was $18,587.68, but they were 
preferred only to the amount of $10,000. Their 
claim grew out of adyances of cash and sup- 
plies furnished to Gunter. There is no ques- 
tion as to its amount or justice. On the same 
day and immediately preceding the execution 
of the assignment. Gunter executed a deed of a 
house and lot in Sardis to one J. G. Hall, as 
trustee, to secure the firm of Boothe, Rice & 
Oarleton, who were sureties upon his note, 
held by the bank of Sardis, for $1,000, due on 
tlic first of December, 1882. This deed was to 
1)c void if the note was paid at maturity; other- 
wise the trustee was, on the written request of 
tlie sureties, to take possession of and sell the 
property at public auction, after due notice, 
and apply the proceeds to its payment. Any 
surplus was to be returned to the grantor. If 
the property should at any time "become en- 
dangered'* as a security, the trustee was at lib- 
erty to take possession of and hold it until the 
debt was discharged by payment or by sale of 
the property; but until demanded by the trustee 
the grantor was to hdd the same subject to the 
deed of trust This deed was also recorded on 
the same day and a few minutes before the as- 
signment. 

At the same time Gunter transferred and deli v- 
•ered to several of his clerks and employes certain 
notes and accounts in payment oi his indebted- 
ness to them. It was also in proof that Gtm- 
ter was hopelessly insolvent; that for twelve 
days before he made the assignment he knew of 
his condition and contemplated making the as- 
si^ment; that during this time he gave to his 
wife the sum of $900 in payment of an allei^ed 
indebtedness to her, and she was permitted to 
take money from the drawer of the store, and 
that more goods than tisual were carried from 
the store to his house. 

Soon after the assignment and deed of trust 
were recorded the defendants, Bickham & 
Moore, who were idso creditors of Gunter, sued 
out an attachment against him in the Circuit 
Court of the United States for the Northern 
District of Mississippi, which was levied on the 
property assigned by Gunter to Spain as trus- 
tee. Tiiis attachment was followed by attach- 
ments of other cieditors, and the property was 
seized by the marshal. Spain, the assignee, 

122 U. S, 



thereupon renounced his trust and refused fur* 
ther to act. Thereupon the complainants, 
Estes & Doan, who were mudi the largest 
creditors of Gunter, filed their bill against 
Bickham & Moore and other attaching credit- 
ors, setting forth the assignment of Chinter to 
Spain, his debt to them, the several attachments 
levied, and the refusal of Spain, the assignee, 
to act, and praying the court to appoint a trus- 
tee In his place, to direct the enforcement of the 
trust, and to enjoin the attaching creditors from 
further proceeding vdth thehr suits. 

Bickham & Moore (and other defendants an- 
Bwered,chai^g that the assignment was fraud- 
ulent and void, but admitting that Spain re- 
fused to act as trustee or assignee. Proofs were 
taken, and upon the hearing the court held that 
the assignment was fraudulent and yoid, and 
accordingly entered a decree dismissing the bill 
with costs. From this decree the complain- 
ants have appealed to this court 

Mr. Luke E. Wri^^ht* for impellanta. 
Mean. H. M. Salliyan^W. v. SnlUyaa, 
and Edward Mayes* for appellees. 



Mr. Juitiee Field deUvered the opinion of 
the court: 

It appears from its opinion in the record that 
the court below held the assignment of Gunter 
for the benefit of his creditors to be fraudulent 
and void on these grounds: 1. Because of the 
execution of the trust deed to Hall to secure the 
sureties on his note held by the bank of Sardis. 
2. Because of the payment of the $900 to his 
wife, shortly before me assignment, for a debt 
which he claims to haye owed to her. 8. Be- 
cause he permitted her to take money from the 
cash drawer; and 4, Because more supplies 
than usual were taken from the store to his 
house shortly before the assignment. 

The answer to these objections is readily giyen, 
and it appears to us conclusiye. The laws or 
Mississippi allow an insolvent debtor to make a 
genera] aasignment of his property in which one 
or more of his creditors may be preferred to oth- 
ers. The assignment is not invalid, therefore, 
because of the preferences given. In Etridge 
v. PhiUipson, 68 Miss. 270, 280, the Supreme 
Court of that State said: "The right to make a 
preference results from the dominion which the 
owner has over his property; it is a part of his 
proprietorship. The law has not said he shall 
divide his estate ratably among his creditors. 
It has left to him the discretion to act as he 
will, provided only he acts with the honest in- 
tent to pay a yalid debt, and does not, under 
coyer of such a disposition, stipulate for a ben- 
efit to himself." 

Nor did the deed to Hall to secure the sure- 
ties on the assignor's note affect the validity of 
the assignment, though made in contempla- 
tion of it. Such security might haye been pro- 
vided in the assignment itself. The assignor 
had a right to use his property to protect parties 
who had become his suredes, as well as to pay 
existing debts. Until the assignment he could 
dispose of his property in any way he may haye 
thought proper, so that he aid not thereby de- 
fraud any of his creditors. 

The court below seems to have concluded 
that the two instruments, the assignment and 
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the deed to Hall, should be considered together, 
and, as the deed contained a proviso that the 
grantor was to remain in possession of the prop- 
erty until the note matured, and the sureties 
should request the trustee to take possession of 
the same, there was such a reservation for the 
benefit of the grantor as rendered Uie assign- 
ment invalid. The deed was in fact a mort- 
gage of the i)ropert7 to secure against a pro- 
spective liability; and in such cases it is usual 
for the grantor or mortgagor to remain in pos- 
session of the property until thematurity of the 
obligation and a sale of the premises. Standing 
by itself, the deed was not open to any serious 
objection. And even that reservation was de- 
feated by the assignment, which included the 
property in question with other property of 
the assignor, and provided that the assignee 
should take possession of the same and sell 
and dispose of it with all convenient diligence. 
The asugnment was subsequent to the deed and 
carried 2l that could in any way be considered 
as a benefit secured by the deed to the assignor. 
The creditors were not, therefore, In any way 
hindered or defrauded by the alleged reserva- 
tion. 

There is nothing in Gunter's payment to his 
wife of the $900 which can affect the validity 
of the assignment. Gunter's t^timony is all 
that there was on the subject, and he testifies 
that she received the money from her grand- 
father, and that he borrowed it from her and 
used it. His statement is not contradicted. 
Under these circumstances he was not blame- 
worthy in paying to his wife the amount he 
had used oeloDging to her. But, as couDsel 
well observes, if that payment were fraudulent, 
it would not vitiate a subsequent assignment. 
A fraudulent disposition of property does not 
of itself impair a subsequent general aasign- 
ment. The assignee may sue for its recovery, 
and, if successful, it will be for the benefit of 
the creditors preciselyas if it had been included 
in the assignment. Wilson v. Berg, 88 Pa. 167; 
Beinhard v. Bank cf Kentucky, 6 a, Mon. 252. 

The same observation may be made as to the 
alleged taking of money by Mrs. Gunter from 
the cash drawer, and of ms sending supplies 
from the store to his house. She was a clerk 
in the store and took the money from the draw- 
er in the course of business, and supplies for 
Gunter's house were generally taken from the 
store. It was quite natural, Uierefore, that he 
should take needed supplies before the assign- 
ment was executed. There is no evidence that 
the supplies were excessive or unreasonable; but 
even if they were, that fact would constitute no 
ground for setting the subsequent assignment 
aside. 

From a consideration of the whole case, we 
are clear there is no Just ground shown by the 
record for disturbing the assignment. Itfol- 
Uno$ thai the decree below must he ref>ersed, and 
the cause remanded for further proceedings in 
accordance with this opinion; and it is so omered, 

nue oop7. Test: 

James H. MoKenney, Cterk, Bop. Court, U.S. 



1280 



0. H. GOODLETT, Admr. of Sdioh Cai^ 1391] 
LAHAJT, Deceased, Plff. in Btr^ 

LOUISVILLB AND NA8HVILLB RAII^ 
ROAD COMPANY. 

(See 8. 0. Beporter*! ed. sn-tlS.) 

Bcmotal of causes — citizenship —LouistfiUe S 
HasIiviUe Railroad Company^ a Kentucky cor 
poration — action to recover damages to employi 
—gross negligence — instructiom toflnd for ds* 
fondant, sustained, 

L The Louisville k Nashville Railroad Company 
is a Kentucky corporation. Ten no e ooo, by titee Act 
of Deoember 4, ISol, did not create a new corpora- 
tion but merely granted to said Company a license 
to exercise within her limits all or some of the 
powers conferred upon it by the State of Kentucky. 

S. An action brought In a Tennessee court by a 
citizen of that State against said Company is remov- 
able. 

8. When the evidence given at the trial, wfth all 
inferences that the Jury could justlflaldy draw from 
it. is insufficient to support a verdict for the plain t- 
ifr, so that such a verdict, if returned, must be set 
aside, the court is not bound to submit the case to 
the jury, but may direct a verdict for the defend- 
ant. 

4. In the case presented It Is liM: that the de- 
ceased, an employ^ of the defendant, was guilty of 
the grossest negligence in running his hand car 
into a deep cut where he was injured; that the de- 
fendant is not liable under sections 1166-1168 of the 
Tennessee Code; and that the court properly in- 
structed the jury to find for the defenoiant. 

[No. 181J 
Argued and submitted Aprif i, 1887, Decided 

May £7, 1887, 

FT ERROR to the Circuit Court of the Unit- 
ed States for the Middle District of Texmes* 
see. Affirmed, 

The history and facts of the case appear ixk 
the opinion of the court. 

Mr, F. E. Williams* for plaintiff In erron 

The defendant Company was first chartered 
by the State of Kentucky. It was also char- 
tered by the State of Tennessee; and its statu* 
is the same in Tennessee as if it had been origin- 
ally created by that State, because that State 
adopted it. 

Muller V. D&ics, 94 U. 8. 447(24:208); Upkoff 
V. 8t, Louis etc, R B. Oo, fi Fed. Rep. 647; R. 
Oo. V. Whitton's Admr, 80 U. S. 18 Wall. 270 
(20: 571). 

The question is always a question of intent 
{B, B, Co, V. Harris, 79 U. S. 12 WaU. 83 (20: 
358): and all the statutes which relate to the 
question must be read by themselves. 

B, B. Oos. v. SchutU, 103 U. S. 140 r26: 885). 

()ne State can make a corporation or another 
State, as there organized and conducted, a cor* 
poration of its own, quoad any property withia 
its territorial jurisdiction. 

Graham v. Boston, E. d E, R B, Oo, 118 U. 
S. 161, 168 (ante, 196); B. B, Oo. T. Harris, s^ 
pra. 

And this is allowable, for the reason that a 
corporation of one State has no existence as % 
legal entity or person in another State, except 
under and by virtue of its incorporation by the 
latter State. 

Memphis d; 0. R B, Co, ▼. Alabama^ 107U. 
8. 685 (27: 520); MvXlerY, Daws, supra. 

If there is any evidence tending to prove tlie 
issue on either side, it is error to withdraw tlie 
case from the jury. 
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SiekmanT. Jcnst, 76 U. 8. 9 Wall. 197 (19: 
651); IfaneheHer ▼. Ericsaon, 105 U. 8. 847 (26: 
1099); U. 8. V. TiOoUon. 25 U. 8. 12 Wheal. 180 
(6: 59^ 

Directions to find to a party can only be 
ffivcn where there is no coomctinir evidence. 

Klein y. BuikU. 86 U. 8. 19 lA W. 488 (22: 
116); Jfimtor ▼. /«#. Co. 101 U. 8. 708 (25: 1077). 

A case should not be withdrawn from a jniy 
unless the facts are undisputed or testimony so 
conclusiYe that a verdict in conflict with it 
would be set aside. 

Conn. Mut. X. Im. Co. v. Lathrop, 111 U. 8. 
612 (28: 536) PAcmix In$. Co. v. Dotter, 106 U. 
8. 80 (27: 65). 

It is true, the rule is, that when the evidence 
riven at the trial,with all the inferences whidi 
ttie Juiy could Justifiably draw from it, is insuffi- 
cient to support a verdict, so that such verdict, 
If returned, must be set aside, the court may di- 
lect a verdict for the defendant 

Scfiofield v. Chicago M. d 8t, P, R Co. 114 
U. 8. 619 (29: 225). 

Mr. EcL Baxter* for defendant in error. 

Mr. Justice Hsurlaji delivered the opinion 
of the court: 

This action was brought in the Circuit Court 
of Williamson Coun^, Tennessee, by 8imon 
Callahan, to recover damages for i)ersonal in- 
juries sustained by him wmle in the discharge 
[302^ of his duties as section foreman on a railroad 
between Nashville, Tennessee, and Decatur, Ala- 
bama, which, at the time» was operated by the 
LomsviUe and Nashville Railroad Company. 
The declaration alleffes that the defendant is a 
corporation created by the Legislature of Ten- 
nessee, and that the injuries complained of were 
caused by the negligence and carelessness of 
that Company, its servants, and agents. In 
due time, the defendant filed its petition, ac- 
companied by bond in proper form, for the re- 
moval of the action into the Circuit Court of 
the United 8tates for the Middle Dislriot of 
Tennessee — alleging that the plaintiff was a cit- 
izen of Tenne8see,and that the defendant was a 
citizen of Eenludsy, having its principal place 
of business in that Commopweaith. The state 
court made an order recognidng the right of 
removal, and declaring that no further pro- 
ceedings be had therein in said suit 

In the circuit court, a motion to remand the 
cause to the state court— the ground of such 
motion being that the defendant was a corpora- 
tion of Tennessee, and, therefore, a citizen of 
the same 8tate with the plaintiff— was denied. 
To that action of the court an ezceptioD was 
taken. 

Upon the trial of the case the court gave a 
peremptory instruction to find for the defend* 
ant It also refused to give the instructions 
asked in behalf of the pU£itiff . 

The first question presented by the assign- 
[401] tnents of error relates to Uie refusal by the court 
bdow to remand the action to the state court 
If the defendant is a corporation of Kentucky, 
then its ri^t to have the case removed from 
the state court cannot be denied. 

Whether a corporation crtiated by the laws 
of one 8tate is also a corporation of another 
State within whose limits it is permitted, under 
legislative sanction, to exert its corporate 
powers, is often difficult to determine. This 

inv.H. 
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is apparent from the former decisions of this 
court To some of those decisions it wiU be 
well to refer, beforo entering upon the exami- 
nation of the particular Statutes of Tennessee, 
which it is claimed created the defendant a 
corporation of that State. 

In Ohio dbM. R. R. Co.y. Wheder. 66 U. 8. 1 
Black, 286, 298, 297 [17: 180, 188], it was a ques- 
tion whether that company was not a corpora- 
tion both of Indiana and Ohio. The company, 
claimine in its declaration to be '' a corporation 
created by tlie laws of the States of Indiana and [402^ 
Ohio, ana bavinff its principal place of busi- 
ness in Cincinnati, in the State of Ohio, a cit- 
izen of the SUte of Ohio," sued Wheeler, a cit- 
izen of Indiana, in the Cirouit Court of the 
United States for the District of Indiana. It 
was incorporated by an Act of tho Legislature 
of Indiana. Subsequently the Legislature of 
Ohio passed an Act reciting the incorporation 
of the company in Indiana, and declared that 
"the corporate powers granted to said com- 
pany by the Act of Indiana, incorporating the 
same, be reco^ized." At a later aate the Lejkf:- 
ialature of Ohio passed an Act authorizing the 
extension of the compan^s road to Cincinnati, 
declaring that Uie intention of the provious Act 
" was to recognize, affirm, and adopt the char- 
ter of the siad Ohio & Mississippi Railroad 
Company, as enacted by the Legislaturo of the 
State of Indiana." 

In the opinion of the court it is said " that a 
corporation bv the name and style of the plaiot- 
\SL appears to have been chartered by the States 
of Indiana and Ohio," and, therefore, that the 
company was a "distinct and separate corporate 
body in Indiana from the corporate body of the 
same name in Ohio." 

IblR, R,0>. V. Earrie, 79 U. 8. 12 Wall. 65, 
88 [20: 854, 858], it appeared that the Baltimore 
and Ohio Railroisui Company was incorporated 
by the State of Maryland for the imipoee of 
securing the construction of a raHroad from 
Baltimore to some suitable point on the Ohio 
River. Subsequently, Virginia, by a statute, 
which set out at large the Maryland Act, de- 
clared that "The same rights and privileges 
shall be and are hereby granted to the aforesaid 
company, in the temtory of Yirsinia, as are 
granted to it within the territory of Marylmd"— 
the company to be subject to the same pains, 
penalties and obligaticms as were imposed by 
the Maryland Act, and the same rights, privi- 
leges and immunities being secured to Virginia 
and her citizens, except as to lateral rmids. 
Congress, at a later date, passed ui Act au- 
tiioming the company to extend its road into 
the District of Columbia, and to exercise "The 
same powers, rights and privileges, and shall 
be subject to the same restrictions in the con- 
struction and extension of said lateral road Into 
and within the said District, as they may exer- 
cise or be subject to under or by virtue of the 1 403] 
said Act of incorporation in the construction 
and extension of any railroad in the State of 
Maryland," etc. Touching the Question whether 
the kgishition of Virginia and of Congress cre- 
ated anew corporation, this court said: "In 
both, the original Maryland Act is referred to, 
but neither expressly or by implication creates 
a new corporation. The company was char- 
tercd to construct a railroad in Vimnia as well 
at in Maryland. The latter could not be done 
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without the consent of Virginia. That consent 
was given upon the terms which she thought 
necessary to prescribe. * "* * The permission 
was broad and comprehensiTe in its scope, but 
it was a license and nothing more. It was 
riven to the Maryland body as such, and that 
body was the same in all its elements and in its 
identic afterwards as before." Referring to 
Ohio AM.B.B. €h. v. Wheeler [supra], the 
court said that, "As the case appears in the 
report, we think the Judgment of the court 
was correctly given. It was the d^ of an In- 
diana railroad company, licenseii by Ohio, 
suing a citizen of Indiana in the federal court 
of that State." 

lnB.JR,Ch,Y. Vanee, 96 U.S. 460 [24: 752], 
an Act of the Illinois Legislature, referring to 
a lease made by the Indianapolis & Su Louis 
Railroad Company, an Indiana corporation, of 
a certain railroad in Illinois, belonging to the 
St. Louis, Alton & Terre Haute Railrof^ Com- 
pany, an Illinois corporation, and declaring 
that " The said lessees, their associates, succes- 
sors, and assigns, shidl be a railroad corporation 
in this State, under the style of the Indianapolis 
& St. Louis Railroad Company, and shall 
possess the same or as large powers as are pos- 
sessed by said lessor corporation, and such 
other powers as are usual to railroad corpora- 
tions,'' was held not to be a mere license to an 
Indiana corporation to exert its corporate pow- 
ers, and enjoy its corporate rights and privileges, 
in Illinois, but to create the lessees, their asso- 
ciates, successors, and assigns, a distinct corpor- 
ate body in the latter State. The court Mdd: 
"It does more; it gives the style by which that 
corporation shall be known; stiU further, it 
does not authorize the complainant corporation 
to exercise in Illinois the corporate powers 
cranted by the laws of Indiana, but confers 
by affirmative lan^a^. upon the corporation, 
which it declares shall be a railroad corporation 
in Illinois, the same or as large, powers, as are 
Dossessed by an Illinois corporation, the St. 
Louis, Alton & Terre Haute Railroad Com- 
pany, and, in addition, such other powers as 
are usual to railroad corporations. The In- 
dianapolis & St. Louis Railroad Company, as 
lessee of the St. Louis, Alton & Terre Haute 
Railroad Company was thus created, by apt 
words, a corporation in Illinois. The fact that 
it bears the same name as that ^iven to the 
company incorporated bv Indiana cannot 
change the fact that it is a aistinct corporation, 
having a separate existence derived irom the 
Lci^islature of another State." 

In Memphis <fe C. R, R, Co. ▼. Alabama, 107 
U. S. 581, 584 [27: 518], the question was as to 
the citizenship of the corporation against which 
that suit was brought by the State of Alabama. 
The State of Tennessee, in 1846, created a cor- 
poration by the name of the Meniphis & 
Charleston Railroad Company. The Legisla- 
ture of Alabama sulnequently passed an Act 
entitled " An Act to Incorporate the Memphis 
and Charleston Railroad Company." That Act 
referred to the Act of the Tennessee Legisla- 
ture, and granted to said company a right of 
way through Alabama, to construct its road 
oetween certain points named, declaring that it 
should have all the rights and privileges granted 
to it by the Mdd Ad of incorporation, subj^t 
to thAvetlilctiooatherain imposed. ThesUtute 
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contained other provisions of the same general 
nature, from all of which, however, it was DOi, 
as this court observed, made quite dear.whether 
the company referred to in the bodv of the Act 
was the one which the Act in its title purported 
to incorporate, or the one created l^ the Ten- 
nessee Act and referred to in the preanlble of 
the Alabama Act But there were other seo 
dons expressly referring to the company ' 'hereby 
incorporated,^' that is, mcorporated bv the Ala- 
bama Act. The whole of the latter Act, taken 
together, the court said, manifests the under- 
standing and intention of the Legislature of 
Alabama that the corporation, which was 
thereby granted a right of way to construct 
through uiat State a railroad "was and should b« 
in law a corporation of the State of Alabama, 
although having one and the same organization 
with tl^ corporation of thesame name previously 
establidied by the LegisUture of Tennessee." 

In the recent case of Pennsylvania B, R. Oa, iam^i 
V. 81. Louis, A. dkT.H.R. B. Co. 118 U. S. 295, ^^^ 
296 [ante, 84], the general question now before 
us received careful consideration. It was there 
said: ** It does not seem to admit of question 
that a corporation of one State, owning prop- 
erty and doing business in another State, by 
permission of the latter, does not thereby be- 
come a citizen of this State also. And so a 
corporation of Illinois, authorized by its lawa 
to buUd a raUroad across the State from the 
Misdssippi River to its eastern boimdary, may. 
by pennission of the State of Indiana, extend 
its road a few miles within the limits of the 
latter, or Indeed, through the entire State, and 
may use and operate the line as one road by the 
permission of the State, without thereby be- 
coming a corporation or a citizen of the Slate 
of Indmna. t^ot does it seem to us that an Act 
of the Legislature conferring upon this corpo- 
ration of Illinois by its Illinois corporate name, 
such powers to enable it to use and control that 
part of the road withhi the State of Indiana, as 
nave been conferred on it by the State which 
created it, constitutes it a corporation of In- 
diana. It may not be easy in all such cases to 
distinguish between the purpose to create a 
new corporation, which shall owe its existence 
to Uie law or statute under consideration, and 
the intent to enable the corporation already 
in existence, under laws of another State, to 
exercise its functions in the State where it is 
so received. To make such a company a cor- 
poration of another State the language used 
must imply creation, or adoption in sudi form 
as to confer the power usually exercised over 
coiporations by the State, or by the Le^lature, 
and such allegiance as a state corporation owes 
to its creator. The mere gnuih of privil^^ or 
powers to it as an existing corporation, without 
more, does not do this, and does not make it a 
citizen of the State conferring rjch powers." 
So that the essential inquiry here must be, 
whether, vdthin the doctrine established in the 
cases we have cited, the State of Tennessee, by 1 406| 
her legislation, granted a mere license to the 
Louisville and Nashville Railroad Company to 
exercise within her limits all or some of the 
powers confened upon It by the State of Ken- 
tucl^, or established a new corporation over 
which ^e could exert such direct control and 
authority as is usually exerted by a Stale over 
corporations of her own creatiMi. 
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The solutioD of this question depends upon 
the intent of the Legislature of Tennessee, as 
^thered from the words used in the statutes 
now to be examined. 

We lay out of view the Acts of the General 
Assembly of Tennessee, approved February 1, 
1850, incorporating a company by the name of 
the Louisville A NashviUe Railroad Company, 
and the Act of February 9, 1850, entitled "An 
Act to Incorporate the Nashville & Louisville 
Railroad Company." It appears in evidence 
that no organization was effected under those 
Acts; and we do not understand the counsel for 
the plaintiff to rely upon either of them as ^ow- 
inffthat the present defendant is a corporadon 
of Tennessee. 

By an Act of the General Assembly of Ken- 
tucky, approved March 5, 1850, a corporation 
^as created by the name of the Louuville & 
Nashville RaUroad Company, with power to 
construct a railroad "from the City of Louis- 
ville to the Tennessee line, in the airection of 
Nashville;" and by an Act of the mme body, 
itpproved March W, 1851, antliority was given 
to connect said road "with any railroad extend- 
ing to Nashville, on such terms and conditions 
as the two companies may, from time to time, 
agree on. for tne through transpprtation and 
travel of freight and passengers.'^ 

On the 4th of December, 1861. the Cteneral 
Assembly of Tennessee passed an Act, the title 
of which is "An Act to Jneorporate the Louis- 
viUe and Nashville Rdlroad Company." As 
the question of citizenship depends mainly upon 
the construction of that Act, it is given m lull, 
as follows: 

" Section 1. Be it enacted ly the General A$- 
wnibly of the State of Tennessee, That the right 
of way for the construction of a railroad from 
the line between the States of Kentucky and 
Tennessee, so as to connect the cities •of Louis- 
ville and NashviUe by railroad communication, 
be, and is hereby, granted to the Louisville and 
Nashville Railroad Company, incorporiOed by 
the Legislature of Kentucky, with all the rights, 
*H>wers, and privileges, and subject ,to tS the 
estrictioiis and liabilities set forth and pro- 
scribed in the charter jnanted to add Company 
bv the Legislature of Kentucky, and approved 
March the 5th, 1850, and the amendments 
thereto passed by said Legislature, and approved 
March the 90th, 1851, for the term of nine hun- 
dred and ninety-nine years, except as farther 
provided in this Act. 

*'Sec. 2. Be it further enacted, Thatsaid Com- 
pany shall construct said railroad from the 
Doundarv line between said States, beginning 
at said Ime where it shall be intersectedliy that 
part of said railroad which is to be witmn the 
State of Kentucky, to (a point within or con- 
venient to) the City of NashviUe; Bve^cM, 
That in the construction of said railroad said 
Company shaU conunence at each end of the 
line at the same time, and continue the work 
from each end untU said raUroad is completed; 
Protided further. That said Company shaUnot 
be compelled to use the capital stock subscribed 
and paid in by the citizens, companies, oox^ 
poranons, or counties in the State of Kentudi^ 
In the construction of that part of said raU- 
road Iviog in the State of Tennessee until the 
part thereof lying in Kentucky is completed. 

" Sec. 8. Be it further enacted. That so soon 
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as said Companv shaU have completed five mUes 
of said railroaa from Nashville they may com- 
mence and prosecute their business, as provided 
in the twenty-first section of said charter; that 
the tariff of charges for transportation of paa- 
senfl;ers, and for goods, wares, merchandise, 
and other articles and commoditieB, shaU be 
equal on all parts of iiaid railroad in proportion 
to distance, and that equal f aciUties for the trans- 
portation of the same in either direction shaU 
be furnished. 

Sec. 4. Be it further enacted. That the stock- 
holders in the State of Tennessee shall be enti- 
tled to be represented in said Company by 
directors residing in Tennessee in proportton to 
their stock, to be chosen by the stockholders 
of the Company in the manner and at the time 
the other directors are chosen. 

"Sec 5. Be itfurther enacted, TIM BtAidng 
in this Act, or in said charter or amendments [408] 
thereto, shall be so construed as to prohibit the 
Legislature of Tennessee from pasnng anjr law 
authorizing the construction of railroads within 
this State parallel to, crossing, or to unite with 
said railroad from LouisviUe to NashvUle, nnd 
the State of Tennessee reserves the right so 
to do. 

"Sec. 6. Be it further enacted. That the 
twentieth section of said charter and the fourth 
section of the amendments thereto shaU be void 
and of no force or effect within this State. 

" Sec. 7. And be it further enacted. That the 
twenty-third, twenty-fourth, twenty-fifth and 
twenty-ninth sections of the Act of 11th De- 
cember, 1845, incorporating the Nashville and 
Chattanooga Railroad Company, be, and are 
hereby, made a part of the said charter of the 
Louifliville and NashvUle Railroad Company, to 
be in force within this State, and that this biU 
shaU take effect from and after its passage; 
Provided, That the Commonwealth of Ken- 
tucky shaU grant to the State of Tennessee or 
to such companies as the (General Assembly 
may charter, the riffht of way from NashviUe 
to intersect with the Lexington and DanviUe 
Railroad at DanviUe, Harrodsburg, or such 
other point on that road as the Company may 
designate, provided it does not interfere with 
any vested rights of the dtizens of Kentucky, 
with the like powers and privileges granted to 
this Company. 

" Sec. a A il fivrther enacted. That the 
Company shaU bring said raflway to the City 
of NashviUe, or South NashvUle, and locate 
their depot convenient to the Nashville and 
Chattanooga Railroad, so as to form the con- 
nection.'' 

Some stress is laid upon the title of that Act, 
as indicating a purpose to create a corporation, 
and not simply to recognize an existing one of 
another State, and invest it with authority to 
exert its f un<^ons within the State of Tennes- 
see. WhUe the title of a statute should not be 
entirely ignored in determining the legislative 
intent, it cannot be used "to extend or re- 
strain any positive provisions contained in the 
body of the Act," imd is of Uttle weight, even 
whoi the meaning of such provisions Is doubt- , ^ ^,^. 
ful. Hodden v. Q^leeter, TO U. S. 5 WaU. 110 [*0®1 
£18: 519]. Looking, then, at the body of the 
Tennessee Act of December 4, 1851, we find no 
language clearly evincing a purpose to create a 
new corporation, or to adopt one of another 
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8Ute, in such fonn as to establish the same re- 
lations, in law, between the latter corporation 
and the State of Tennessee, as would exist in 
the case of one created by that State. The Act 
mnts to a named company "incorporated by 
ue Legislature of Kentucky" a right of way, 
within designated limits, for the construction 
of a railroad, with all the rights, powers and 
privileges, and subject to all the restrictions 
and Uabilities prescribed in its original and 
amended charter, "except as further provided 
in this Act" Tlie remaining sections of the 
Act are. In form, additions and alterations of 
the cluster of the Keotucliy corporation; but, 
in effect, they only prescribe the terms and con- 
ditions upon which that corporation was given 
a right of way and permitted to construct a 
railroad and exercise its powers in Tennessee. 

If the Leeislature of the latter State intended 
to do anything more than grant a license to a 
corporation (3 another State to construct a 
raiupoad and exert its corporate functions with- 
in her limits, it was intended to bring into 
existence a corporation subject to the para- 
mount authority of Tennessee as were other 
corporations created by her laws, certain sec- 
tions of the Act incorporating the Nashville 
and Chattanooffa Railrcmd Company would not 
have been made a part of the charter of the 
Louisville A Nashville Railroad Company, to be 
in force simply *in this [that] State," but would 
have been Incorporated into the Company's 
charter, to b&in force wherever and whenever it 
exerted the powers granted to it. And the same 
observation applies to tiie proviso in the 7th 
section of the Act of December 4, 1851, which 
requires that EentucXy should grant to Ten- 
nessee, or to such companies as the latter State 
miffht "charter," the right of way from Nash- 
ville to intersect with a named road at certain 
points in E[entucky, with the like powers and 
privileges granted by Kentucky to the Louis- 
ville He Nasnville Railroad Company. 

Takinff the whole of that Act together, we 
are satisfied that it was not witiiin oSq mind of 
the Legislature of Tennessee to create a new 
corporation, but only to give the assent of that 
State to the exercise by the defendant, within 
her limits, and subject to certain conditions, of 
some of the powers granted to it by the State 
creating it. 

This construction is not, if indeed it could 
be, affected by the subsequent legislation of 
Tennessee, while the tities of the acts of Jan- 
uary 16, 1862. December 15, 1855, and March 
90, 1858, give some slight support to the posi- 
tion taken by the plaintiff, the Acts themselves 
do not militate against the conclusions here ex- 
pressed, in legal effect, they only impose other 
terms and conditions than those prescribed in 
the original Act, upon the exercise by the de- 
fendant, within Tennessee, of the powers and 
privileges conferred by its charter, as granted 
by Kentucky. 

Upon the authority of the cases cited, and 
for the reasons herein stated, we are of opinion 
that the Louisville A Nashville Railioad^Com- 
pany Is a oorporation of Kentucky, and not of 
Tennessee, and, oonsequentiy, that the action 
waa removable, iqx>n its petiuon and bond, into 
the Circuit Court of the United States. 

It only remains to oonidder the assignments 
of error relating to the charge to the Jury, and 
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to the refusal of the court to give certain in- 
structioDs in behalf of the plainuff. The oill of 
exc«>tions states that " on the trial of this cause 
the following testimonv was submitted to the 
Jury." Then follows the evidence of numerous 
witnesses for the respective sides, given in nar- 
rative form, and the charge of the court Thb 
court, among other tiiines, charged the Jury 
that Uie plaintiff did not himself exercise rea- 
sonable care and prudence, but was guHty of 
negligence, so that had the people upon* the 
tram, or the persons controUedf by him, oeen in- 
jured, they could have recovered against his 
employer for his neffliffence. "Under the facta 
proven in this case,^ the Judge said, '*were yoo 
to give a verdict aeainst the defendsot, I should 
feel bound to set it aside and grant anew triaL** 
In such a state of the case it is my duty to in- 
struct you to find a verdict for the defendant, 
and I accordingly do so, declining to give the 
instructions requested by plaintiff's counseL" [41 li 
The bill of exceptions does not, in expr eas 
words, state that it contains all the evidenoe in- 
troduced at the triai. 

Assuming, but without deciding, thai the bHI 
of exceptions sufflcientiy shows that all tiie evi- 
dence is embodied in tiie record, the question 
arises whether the court erred in withorawing 
the case from the Jury, and directing a verdict 
for the Company. In PfuimiaB ln$, Cb. t. Dorter, 
106 U. 8. 8d [27:66]. it was said tiiat "Where 
a cause fairly depends upon the effect or wei^i 
of testimonv, it is one for tiie consideration wl 
determination of the lury, under proper direc- 
tions as to the principles of law involved;" and 
that a case should never be withdrmwn from 
them "unless the testimony be of such a condo- 
sive character as to compel the court, in the ex- 
ercise zt a sound judicial discretion, to set aside 
a verdict in oppodtion to it " So, in Randall v. 
Ball. dbO,B.H,Oo. 109 U. 8. 482 [27: 1005], H 
wasdedared to be the settied law of this ooinrt» 
" That when the evidence given at the trial, 
with all inferences that the Jury could Justifi- 
ably draw from it, is insuflScient to support * 
veraict for tiie plaintiff, so that such a vudict, 
if returned, must be set aside, the oourt ia not 
bound to submit the case to the Jury, but may 
direct a verdict for the defendant" 

These authorities sustain the charge to the 
Jury. The evidence makes a case of utter reck- 
lesniess upon the part of the deceased, who 
was a section boss of the defendant, cbarsed 
witii the duty of keeping its road in repair oe- 
tween certain points, so that tndns could pass 
over it in saf e^. He was guilty of the groesesi 
negligence in running bis hand car into the 
deep cut where he was injured, without having 
sent anyone ahead to watch for, and warn, the 
passenger train, which he Imew was ai^roach- 
ingt or would soon reach, that point on the 
road. But for his negligence in that respect he 
would not have beenlnpired. 

It is said, howevor, that desi^ any ne|di- 
gence to be fairly imputed to the deceased, toe 
agents of the Company, who were in charge of 
ths passenger train, nugbt have avoided injur- 
ing him mA tiiey exercised reasonable oiQli- 
genceto that end. This position is supposed [412] 
uf counsel to be Justified by sectitma 1166, 
1167, and 1168 of the Code of Tennessee, whidi 
provide: 

Sec. 1296 (1166). "Every railroad company 
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fihall keep the engineer, flremaii, or some other 
i)cr80Q upon the locomotiye, always upon the 
lookout ahead; and when any person, animal 
or other obstruction appears upon the road, the 
alarm whistle shall be soundea, the brakes put 
down, and ereiy poarible means employed to 
stop the train and prerent an accident." 

Bee. 1299 (1167). "Every railroad company 
that fails to observe these precautions, or cause 
them to be obseorved by its agents and servants, 
shall be responsible for all damages to persons 
or property occasioned by or resulting from 
any accident or collision that may occur." 

Sec. 1800(1168). "No railroad company that 
observes, or causes to be observed, these pre 
cautions^ shall be responsible for any damages 
done to persons or property on its road. Tiie 
proof that it has observed said precautions 
shall be upon the company." Code, M. A V.. 
§^ 1298-im 

Wltlioiit considering the question whether 
those sections are intended for the benefit of 
the moeal public only, not for the servants of 
the Company— especially one whose negligence 
caused or contrinuted to cause the accident — 
it is sufficient to say that the court below cor- 
rectly held that the requirements of the Ten- 
nessee Code were complied with by the 0>m- 
pany, so far at least as the circumstances 
attending the injury of the deceased are con- 
cerned. A verdict based upon a different view 
of the evidence should have been set aside, upon 
motion by the defendant. 

The lurv having been properly directed, in 
view 01 all the evMence, to find a verdict for 
the Company, it is unnecessarv to consider the 
exceptions taken to its refusal to grant certain 
instructions asked in behalf of the plaintiff. 

77ie Judgment is affirmed. 

True copy. Test : 

James H. McKenney, Clerk, Sup. Oourt« IT. 8. 



(686] THORN WIRE HEDGE COMPANY et 

AL., Plff8, in Err., 

e. 

CABSroS D. FULLER ahd BURT G. 

PATRICK. 

(See 8. a Beporter*s ed. 68fr-648.) 

Bemoval ef eatuee — action of treepase offainet 
iheriff—intereention under Minneeota Stat- 
utee^-eheriff, a neeeeearp partif. 

An action of trespass affainst a sheriff for a 
wrongrful seizure of toe property of the plaintiff, In 
which the plaintiff and defendant are cdtlzeDS of the 
same State, is not remoyable npon petition of In- 
iervenera, who are dtixens of another State and 
who have placed themselves on record as promoters 
of his alleffed trespass, the sheriff beinr a necessary 
party defendant. The case la not altered by the 
fact that, if the intervention was under a certain 
local statute, the property of the interveners would 
have to be sold first under a Joint Judgment against 
them and the sheriff. 

[Na 1«71.] 

Bubmitted May 10,1887, Decided Metyrr, 1887, 

r\ ERROR to the arcuit Court of the United 
States for the District of Minnesota. Af- 
firmed, 

The history and facts of the case appear in 
the opinion of the court. 

Mr, Charles D. Kerr, for plaintiffs in 
error. 

Itt U. S. 



The effect of the intenrentioB was to shift 
from the sheriff to the interveners the entire 
burdcD and responsibility of the suit, so far at 
the official action of the officer is concerned. 

Greene ▼. KUnger, 10 Fed. Rep. 689; Oreene 
V. Kingeley^ 10 Cent L. J. 47; Texas ▼. Lems, 
12 Fed. Rep. 1; Be latsa dkM, Construction Ce, 
10 Fed. Rep. 401. 

Upon general principles, and independent of 
the statutes, we claim that when such a bond of 
indemnity has been given by the execution 
plaintiff, he thenceforth becomes the substan- 
tial defendant between whom and the person 
claiming the goods levied on, there is a separate 
controversy. 

BeuttelY, Ohieago, M. ASt.P.R Ch. 26 Fed. 
Rep. 50; Mawr of If, Y. t. Steamboat Co, 24 
Fea. Rep. 817; Tofjonship qf Aroma v. Auditor, 
9 Biss. 289; Bemaud Cases, 100 U. S. 457 (25: 
69b). 

It is clearly held that if the suit at the time 
of the removal had assumed such a phase that 
the resident defendant had become in effect a 
nominal party merely, while the nonresident 
defendant was the real party in interest, the 
case would be removable. 

Wood V. Davis, 69 U. 8. 18 How. 467 (16: 
460); Sioux City etc, B. Co. v. Chicago, M. db 
St, P. B. Co, 27 Fed. Rep. 771; Foss v. First 
Nat, Bank of Denver, 1 McCrary, 474; Jttcn V. 
Byerson, 2 fiill. 501. 

Mr, Thonuus WiLsoiit for defendants in 
error. 

Mr, Chirf Justice Watte delivered the opin- 
ion of the court: 

This is a writ of error brought under section 
5 of the Act of March 8^ 1875, chap. 187. 18 
Stat, at L. 470, for the review of an order of the 
circuit court remanding a suit which bad been 
removed from the District Court of Freeborn 
County, Minnesota. The facts are these: Cas- 
dus D. Fuller and Burt G. Patrick, citizens of 
Minnesota, doing business as hardware mer- 
chants in the City of Albert Lea, began the suit 
October 12, 1886. against Jacob Lanon, sheriff 
of the county, for trespass, in taking possession 
of their stock of goods and destroying their 
business. The sheriff answered , No vem ber 1 3, 
1886, to the effect that his taking was under the 
authority of an execution issued upon a judg- 
ment in the same court in favor of the Thorn 
Wire Hedge Company, an Illinois corporation, 
against O^rge A. Patrick, and that Uie goods 
were the property of the execution debtor, 
which had been transferred by him to Fuller <& 
Patrick, the plaintiffs, in fraud of the rights of 
his creditors. 

On the same day the Thorn Wire Hedge 
Company, J. W. Calkins, Aaron E. Stiles, and 
Gary G. (Jalkins, intervened as defendants in 
the action, and filed an answer, substantiallv 
the same in all respects as that of the sheriff, 
with the following in addition: 

*'That in nuiking the levy of said execution 
and in selling the said propcorty under tiie same, 
the said sheriff (Larson) acted under the express 
direction of sadd interrener, the Thorn Wire 
Hedge Company, and upon indemnity fur- 
nished him by said Thorn Wire Hedge Com- 
pany, with said interveners, J. W. Calkins, 
Aaron K. Stiles, and Qmxj G. Catkins, as sura- 
ties and bondsmen, accoraiBf to the statute in 
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such case made and proTidcd, and in that be- 
half said interveners acted, * * * without any 
malice or want of probable cause or intent to 
wrong anybody, and solely with intent to ob- 
tain payment of a Just debt due from said 
Qeoree A. Patrick, and out of the property 
which he owned and had attempted to cover up, 
but which really belonged to him. « ♦ ♦ That 
by reason of said facts, said interveners, the 
Thorn Wire Hedge Company. J. W. Calkins. 
Aaron K. Stiles, and Gary Q. Calkins, acting 
under the statute in such case made and pro- 
vided, are the parties primarily liable for the 
acts and doings of said defendant Jacob Lar- 
son, and as such are interested in the matters in 
litigation in this action and in the success of 
the defendant therein and in resisting the claim 
of the plaintifrs therein. Wherefore said Thorn 
Wire Hedge Company, J. W. Calkins, Aaron 
E. Stiles, and Gary G. Calkins intervene in this 
action and pray that said plaintifb take nothing 
by this action." 

To these answers the plaintiffs replied, and on 
the 22d of November the interveners presented 
to the district court their petition for the removal 
of the suit to the Circmt Court of the United 
States, in which they state that the plaintiffs 
and the defendant Larson were citizens of Min- 
nesota, and the interveners and petitioners cit- 
izens of Illinois; and, 

"5. That iich taking, detention, and ulti- 
mate sale * ^ * were all done by said Jacob Lar- 
son in his oflScial capacity as such sheriiff, and 
at the request of your petitioners and by virtue 
of a writ of execution duly allowed and issued 
out of the District Court of the Tenth Judicial 
District of the State of Minnesota, for the Coun- 
ty of Freeborn, in an action therein pending in 
that court between said petitioner, the Thorn 
Wire Hedge Company, as plaintiff, and one 
George A. Patrick, as defendant, and under 
indemnity furnished by said Tbom Wire Hedge 
Company, with said petitioners, J. W. Calkins, 
Aaron K^ Stiles, and Gkiry G. Calkins, as bonds- 
men and sureties therein to such sheriff, pur^ 
suant to the statute in such case made and pro- 
vided, and to save him harmless from all dam- 
ages and costs for and on account of so doing; 
and accordingly said sheriff has duly notified 
said petitioners to defend this said action; and 
accordingly said petitioners, pursuant to the 
statute in such case made and provided, have 
duly intervened in said action as puties defend- 
ant thei^to, and have duly made and filed in 
said action tbeir pleading as sudi intervening 
parties defendant. 

"6. That, in virtue of said facts, said defend- 
ant, Jacob Larson.was at all such times and in 
all said matters, so far as said pliUntiffs are con- 
cerned, the mere a^ent of said petitioners pro- 
vided for them by law in such cases; and there 
can be a final determination of the controversy 
in said action, so far as concerns said petition- 
ers, without the presence of such agent, said 
defendant Jacob Larson; and, in fact, the real 
controversy in said action is wholly between 
said plaintiffs on the one side and said petition- 
ers on the other side; and the same can be fully 
determined as between them. 

"7. That your petitioners have reason to be- 
lieve, and do believe, that, from prejudice as 
well as from local influence, they wUl not be 
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able to obtain Justice In said action in said state 
court 

" Wherefore, said petitioners pray tbat said 
action be removed into the United SUtes Cir- [538] 
cnit Court to be held within and for tbe Dis- 
trict of Minnesota, and herewith present the 
bond and surety as in such cases required." 

Upon this petition an order of removal was 
made and the suit entered In the circuit court 
December 11, 1886; and, on the 21st of the 
same month, it was remanded on motion of 
Fuller and Patrick. To reverse that order 
this writ of error was brought; 

We have been referred by the parties to the 
following sections of chapter 66* of tbe Genera) 
Statutes (1878) of Minnesota as authority fox 
the intervention of the execution creditor and 
his sureties in the action: 

Sec. 181. ''Intervention. An^ person who 
has an interest in the matter at litigation, in the 
success of either of the parties to the action, oi 
against either or both, may become a party to 
an V action or proceeding between otiier persons,, 
either by lolnlng the pcdntiff in claiming what 
is sought by the complaint, or bv tmiting with 
the ddendant in resimng the claim of the plain- 
tiff, or by demanding anything advenely to 
both the plaintiff and defendant, or cdtber of 
them, either before or after issue has been Joined 
in the cause, and before tbe trial commences. 
The court shall determine the issue made by 
the intervention at the same time that the issue 
in the main action is decided, and the intervener 
has no right to delay; and if tbe claim of the 
intervener is not stistained, he shall pav all the 
costs of the intervention. Tlie intervention shall 
be by complaint, which must set forth the facts 
on which the intervention rests; and adl the 
pleadinn therein shall be sovemed by the same 
prinoipks and rules as obtain in other plead- 
ings. But tP such complaint is filed during 
term, the court shall direct a time in which an 
answer shaU be filed thereto." 

Sec. 164. "Claim of property by third per- 
son— affidavit— indemni^ by plaintiff. If any 
property levied upon or taken by a sheriff, by 
virtue of a writ of execution, attachment, or 
other process, is claimed by any other person 
than the defendant or his agent, and such per- 
son, his agent or attorney, makes affidavit of 
his title thereto, or right to the possession there- 
of, stating the value thereof, and the ^und of 
such titie or right, the sheriff m^ refeasc such 
levy or taking, unless the plaintili, on demand, 
in(fonnify the sheriff against such daim, by 
bond executed b^ two sufficient sureties, ac- 
companied by their affidavit that they are each 
worth double the value of the property as gpea- 
fied in the affidavit of the claimant of such prop- 
erty, and are freeholders and residents of the 
county; and no' claim to such property by any 
other person thim the defendant or his agent 
shall be valid against the sheriff, unless so made; 
and, notwithstanding such claim, when so 
made^ he may retain such proper^ under lerr a 
reasonable mne to demand such mdemnity. 

Sec. 165. "Plaintiff to be impleaded wiUi [542] 
sheriff in action against him. If, in such case, 
the person claiming the ownership of such prop- 
erty commences an action against the sheriff for 
the takinff thereof, the obligors in the bond pro- 
vided form the preceding section, and the plaint- 
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iff in such execution, attackment, or other pro- 
cess, shall, on motion of such sheriff, be im- 
pleaded with him in such action. When in 
such case a judgment is rendered against the 
sheriif and his (defendants, an execution shall 
be immediately issued thereon, and the prop- 
erty of such codefendants shall be first ex- 
hausted before that of the sheriif is sold to sat- 
isfy such execution." 

The record does not state in direct terms 
which of the forms of proceeding provided for 
in these sections was adopted. The interveners 
claim they went into the suit under sections 164 
and 166, and the plaintiffs that it was under 
section 181. In the view we take of the case 
this question is quite immaterial. The inter- 
veners, in their answer, state in positive terms 
that Larson in all that he did acted under the 
express direction of the Thorn Wire Hedge 
Company and upon the indemnity furnished 
him for that purpose, and that they are the par- 
ties primarily liable for his acts and doings. In 
their petition for removal they are even more 
explicit, and say that he "waaatall such times, 
and in all such matters, so far as said plaintiffs 
arc concerned, the mere agent for the petitioners 
provided for them by law." In other words, 
they have by their pleadines placed themselves 
on record as joint actors with the sheriff in all 
that he has done, and as promoters of his tres* 
pass, if it be one. The suit, therefore, stood at 
the time of the removal precisely as it would if 
it had been begun originally against all the de- 
fendants upon an allegation of a joint trespass. 
By coming into the smt the interveners did not 
deprive the plaintiffs of their right of i^ction 
against the sheriff. He is still, so far as they 
are concerned, a necessary party to the suit. 
The interveners may unite with him to resist 
the claim of the plaintiffs; but by their doing 
BO the nature of the action is in no way changed. 
The cause of action is still the original alleged 
trespass. At first the suit was agamst him who 
[543] actually committed the trespass alone; now it 
is against him and his aiders and abettors, who 
concede, upon the face of the record, that they 
are liable if he is. As the case stood, therefore, 
when it was removed, It was by citizens of 
Minnesota against another citizen of Minnesota 
and citizens of Illinois, for tai all^Md trespass 
committed by all the defendants acung tOfl;ether 
and in concert If one is liable all are uable. 
The ludgment. If in favor of the plaintiffs, will 
be a joint judgment against all the defendants. 
That such a suit is not removable was de- 
cided in Pirie v. Ttedt, 116 U. 8. 41 [29: 8811; 
and tiloane v. Anderson, 117 U. 8. 276 [29: 899J. 
The fact that if the intervention was had under 
sections 164 and 166, the property of Uie inter- 
veners must first be exhausted on execution 
before that of the sheriff is sold, does not alter 
the case. The liability of all the defendants 
upon the cause of action is still joint, so far as 
the plaintiffs are concerned. By getting the 
interveners in, the sheriff will be able to estab- 
lish his right of indemnity from them; but that 
does not in any way change the rights of the 

Elaintiffs. The interveners do not seek to re- 
eve themselves from liability to the ^eriff if 
be is bound, but to show that neither he nor 
they are liable to the plaintiffs 
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ItfoUatu that th$ ardir to remand ua$ prop- 
erly fnade, and it it, eonteguontly, apnned. 
Tnieooipj, Tsst; ^ ^ ^ 

James H. MoKenney* Clerk, Sup. Court, IT. 8. 



DONALD M. MoLEOD et ai«., Flffs, in [528] 

Ihrr.t 

V, 

FOURTH NATIONAL BANK OF 8T. 

LOUIS. 

(See 8. C. Beporter^s ed. 6S6-534.) 

NMotiaNe paper--'fraudulmt biO^faUe bill of 
tading-'^action againttbank, which had mrd$ 
adtanea and received proceeds— fraud— -in^ 
itntetioniofindfor dtfendants, sustained. 

In an action hj the aocepton of a bill of ez« 
change, drawn against a s&ipment of cotton in 
bales wnloh the drawers had fraudulently reduced 
In weiffht, against a bank, which had made ad« 
yances on the cotton prior to tti shipment and 
which had received the proceeds of the bill, it Is 

held: 

a. That the bank is not shown to have partici- 
pated in the fraud; that it was not the owner of 
the cotton; 

b. That it had a rlffht to suppose that the cus- 
tom of reweighinir by the transportation com- 
panywould be followed; and. 

0. That the court below property instructed the 
jury to find for the defendaot. 

[No. 268.] 
Argued April rr, 1887. Decided May rr, 1887. 

IN ERROR to the arcuit Court of the United 
States for the Eastern District of Missouri. 
Reported below, 20 Fed. Rep. 225. Affirmed. 

The history, facts and case appear in the 
opinion of the court 

Messrs, Frederick N. Jadeon* Wanoiek 
Hough and John H. Overall, for plaintiffs in 
error: 

Camfldd, the pledffepr, to whom the defend- 
ant, the pledgee, ddivered the documents of 
title (the cotton notes) for the temporary pur- 
pose of surrendering them in exchange for a 
bUl of lading, such oill of lading to be returned 
at a " substituted security," received and held 
such securities and prepared and returned such 
bill of lading in a fiduciary capacity; t. «., at 
agent of the defendant. 

Stoiy, Baihn. § 299; Jones, Pledges, § 86; 
Oark V. Iselin, 88 U. S. 21 Wall 860(22:568); 
Ctasey V. Cavaroc, 96 U. S. 476 (24: 788); White 
V. Flatt, 6 Den. 269; Eaps v. Riddle, 1 Sandf. 
N. Y. 248; Nottebohn v. Maas, 8 Robt N. Y. 
258; Macomber v. Parker, 14 Pick. 497; Beeves 
V. uupper, 5 Biufl:. N.O. 186; Wag v. Davidson, 
12 Gray, 465; Thayer y, Dwight, 104 Mass. 254; 
Bruleyy. Rose, 57 Iowa, 651; Cooper v. Ray, 47 
m. 58; Button v. AmeU, 51 Dl. 198. 

The false statement of weights being insert- 
ed by Camficld, while thus acting as agent of 
defendant, and effecting the exchange of secu- 
rities on its behalf, defendant, receiving and f or- 
warding such false bill of lading, ana collect- 
ing and retaining the proceeds of the fraud, 
thus obtaining pavment in full of its own 
claim, which could not have been paid except 
bv means of the fraud, is in law responsible to 
plaintiffs in error for their loss sustained in con- 
I sequence of such fraud. 

1289 



63M»4 



SxjPRBMB Court of the United States. 



Oct. Tbbsc, 



1529] 



Bigelow, Frauds. 863; Hem r. NieJioU, 1 
Balk. 289, cited in Merchants Bank ▼. State 
Bank, 77 U. 8. 10 Wall. 646 (19: 1018); Jeffi'ey 
▼. BigeloULlZ Wend. 518; Veane v. Witttams, 
49 U.S. 8 How. 184 (13: 1018), Locks v. Steams, 
1 Met. 660; Bennett ▼. Judson, 31 N. Y. 388; 
Durst Y. BurUm, 47 N. Y. 167; Oraig ▼. Ward, 
43 N. Y. 887; Davisv, Bemis, 40 N. Y. 458, note; 
White Y. Satoyer, 16 Gray, 586: StockmllY, U.S. 
80 U. 8. 18 Wall. 581 (30:491); Castle v. Bui- 
lard, 64 U. S. 28 How. 173 (16:434); Story, 
Agency, 137. 

Messrs, G. A. Finkelnbar^r and George A. 
Madill, for defendant in error. 

Mr, Justice Miller delivered the opinion of 
tlie court: 

This is a writ of error to the Circuit Court 
of the United States for the Eastern District of 
Missouri. 

The plaintiffs in error were the plaintiffs in 
the original action, the gravamen of which 
was that the defendant, the Fourth National 
Bank of St. Louis, conspired with the firm of 
Korvell, Camfield & Co., who were dealers in 
cotton in that city, to obtain from the plaint- 
iffs, McLeod & Keid. residing in the Citv of 
Glasgow. Scotland, the acceptance of a dfraft 
drawn by Norvell, Camfield & Co. upon said 
plaintiffs for £6,000 sterling, and that this draft 
was accompanied by a fraudulent bill of 
lading, on the strength of which plaintiffs ac- 
cepted and were compelled to pay it. The bill 
of lading was for a certain number of bales of 
eotton, which were falsely represented to con- 
tain 376,850 pounds; wbereas, the a^w^gate 
weight of these bales when reweigbea at the 
place of delivery was only 192,385 pounds. 

That this bill of lading was false, that it was 
gotten up by fraud, and that this fraud de- 
ceived the plaintiffs, there is no question. 
Kor is there any doubt that the fraud was per- 
petrated by Norvell, Camfield <& Co. The case 
was tried before a Jury on the general issue, by 
which the Bank denied all the allegations of 
fmud, and in general everything charged in 
the declaration. The court rcfu^ several re- 
quests to charge made by the plaintiffs with 
regard to the connection of the Bank with this 
fraud, and in the end peremptorily instructed 
the jury that there was no evidence to support 
such an allegation of fraud on the part of the 
defendant, and that they must find for the Bank. 

This bill of exceptions, like so many others 
that we find in the records that have been sent 
up to us recently, is simply a stenographic re- 
port of all that took place at the trml; and we 
are expected to consiaer the whole of this evi- 
dence and pick out such portions of it as may 
be pertinent to the issue, as if addressed to us 
originally, and to ascertain whether there was 
any evidence which should have been left to 
the Inry on the question of the participation of 
the defendant in the fraud. 

The main facts in the case are substantially 
as follows: 

Norvell, Camfield 4k Co. were dealers in cot- 
ton in St. Louis. They bought this commod- 
ity throughout the cotton region, brought it to 
that city, and then sold it in the markets of the 
Eastern States and of Europe. To enable 
them to carry on their extensive business they 
required large advances from the capitalists of 
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St. Louis, and these wereobtaised mainly frons 
its banks. The defendant Bank in this caae had 
so advanced them about $64,000; and in evsry 
instance, as such advances were made, the firm 
deposited with the Bank what were Imown as 
"cotton notes. *' These were inatmments made 
by a warehouse company, whose business it 
was to receive and take care of cotton antU it 
was sold, or its delivery demanded by the per- 
son who originally deposited it in the ware- 
house, or by some holder of the cotton notes. 
Each note represented a bale of cotton, and the 
following is the form of these inatromenta in 
general use in t^at business: 



«« 



[No. of bale.] Received in store of 

one bale of cotton, in apparent good 



[5S0] 



order, of the above number and following 
marks [marks, if any], deliverable to bearer 
upon return of this receipt, and payment of 
warehouse charges, risk of fire excepted. 
" (Signed) , Secretary." 

The cotton of Norvell, Camfield & Co., 
which is the subject of this controversy, was 
stored in the warehouse of the St Louis Cot- 
ton Compress Company, and the notes therefor 
were in the hands of the Bank, when Camfield, 
one of that firm, without obtaining the notes 
from the Bank, or any orders from it, had a 
very large amount of this cotton transferred to 
a cotton *' pickery," as it was called. There 
the bales were opened, the cotton picked, reas- 
serted, and repacked, and the tags with the 
numbers on them, which represented the cot- 
ton as it was originally delivered to the ware- 
house company, reattached to these readjusted 
bales. In doing this the ouantity of cotton in 
each bale was so much reauced that the differ- 
ence was made, which we have already stated, 
between the amount which was callea for by 
the biU of lading and the amount which was 
received in Qlasgow. 

By what means Camfield obtained the cot- 
ton from the warehouse without the produc- 
tion of the notes is not explained, nor is it very 
material in this case, as there is no evidence to 
show that the Bank had anything to do with that 
transaction, but was informed of it after it was 
over and the cotton returned to the warehouse. 
Upon being so informed it took some steps to 
ascertain £e amount of the loss it might incur 
by this multiplication of the bales out of this 
same cotton, had some fifteen or sixteen bales 
reweighed, and called upon Camfield to put up 
further margins, which he did. 

During tms time, or shortly afterwards, and 
while the matter remained in this condition, 
Mr. Norvell, who was in Europe, negotiated 
the sale of this cotton to the plaintiffs, and Mr. 
Camfield, his partner in St. Louis, forvrarded 
it to Glasgow by way of New York. In doing 
this, he forwarded it by railroad from St 
Louis to the Atlantic coast, and took from the 
transportation company at St. Louis a bill of 1*^*' 
lading, describing the bales by their numbers 
and weights, which amounted to the agt^regate 
number of pounds already stated. In order 
to obtain these bales for shipment from the 
warehouse company, Camfield had to produce 
the notes which were in the possession of the 
Bank. Of course he could only do this by the 
Bank Intrusdng him with the notes for the 
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■hort time neoessary to make the shipment and 
procure the biU of lading, when, having deliv- 
ered up the notes to the warehouse company in 
order to get possession of the cotton for ship- 
ment, he was to return the bill of lading, which 
represented the cotton, to the Bank. 

In all cases of shipments of this character 
from St Louis to tbe Eastern States or Europe, 
the transportation company, on giving its bill 
of ladinff, requires a reweigbing of the cotton 
upon delivery to it, and upon that being done, 
the weights are marked upon the bales or cer- 
tified by the weigher in a schedule or state- 
ment There are persons appointed for this 
■pedal purpose of reweigbing cotton for tran- 
shipment. It is upon the strengtb of this re- 
wcighing that the transportation company 
makes out its bill of lading. 

What was done in the present case was, that 
Camfleld induced the clerk, or other o£9cer 
who made out this bill of lading, to accept his 
own statement of the weight of the bales and to 
five his bill of lading accordingly, without ever 
having the cotton rewei^hed or having any cer- 
tificate of the re weigher Uiereto. The number of 
bales were all right, but in this way, Camfield 
obtained from the transportation company a 
false bill of lading. Upon this Camfleld, in the 
name of his firm, Norwell, Camfield A Co., 
drew his draft upon the plahitiib at Glasgow, 
at sixty days, for a sum corresponding to the 
amount in the bill of lading, and to the con- 
tract price whidi Norvell had made with them 
in Europe. This draft the defendant Bank de- 
clined to buy, and Norvell who had returned to 
America, negotiated and sold it to Knoblauch 
& Lichtenstein, bankers in the Citj of New 
York; and the money, or so much of it as was 
necessary to pay its debt, was turned over to 
the defendant 
[ 532] Of course the plaintiffs, who had accepted the 
draft on its presentation, with the bill of lading, 
were bound to pay it at its maturity, althouj^ 
in the mean time they had discovered the cfis- 
crepancy between the amount of the cotton 
actually shipped and that described in the bill 
of lading. 

The defendant Bank never indorsed this bill 
of lading; it was never made payable to it. It 
never did anything to give it cxaiency or to 
make itself responnble for its accuracy, and it 
was no party to the bill of exchange. The 
whole case of the plaintifb is that, having re- 
ceived the proceeos of the sale of this bul of 
lading ^m Knoblauch A Lichtenstein hi dis- 
charge of the debt of Norvell, Camfield A Co. 
to the Bank, it so acted in renurd to the matter 
as to be a participant in the iraud which was 
practiced oy that firm. The whole case then 
turns upon the truth of this allegation. 

It is attempted to be supported prindpaUy 
upon the ground that Mr. Biebinger, who was 
the cashier of Ihe Bank, was aware of the 
change made in the quantity of cotton in the 
"pickery," wheie it was rebaled. But it does 
not appear that he, or any other officer of the 
Bank, had any reason to suppose that the num- 
ber of bales repacked at that establishment was 
very considerable. They had fifteen or sixteen 
of ttiem weighed, and called upon Camfidd to 
make good the deficiency, so rar as they Imew 
of it, which he did. This was all that con- 
cerned them; they weret^only acting for them- 
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selves; there was no obUgatioo between them 
and anybody else at that time to disdose this 
matter, as there was nobody then interested in 
the property but the Bank and the firm. They 
might very well have supposed that whenever 
thisootton was sold by the firm and was to be 
delivered, the rule for re weighing would be 
oompUed with, and that the purchaser of the 
cotton, or of the bill of ladin^^, or of the bill of 
exchange drawn on it, would have seen to his 
own security in that matter, and would have 
relied, as he had a right to do, upon the suffl- 
dency of the process of rewd^ung for thai 
protection. 

It is very clear from the evidence, and it is un- 
disputed,ti)at this rewdghing is the uniform and 
regular custom, and that it constitutes the evi- 
dence of the wdght of the bales in the final sale 
by the cotton dealer of St Louis to the pur^ [533] 
chaser hi the Eastern or European market Is 
there any evidence to show that the Bank was 
guilty 01 any fraud, or of any negligence which 
amounted to a fraud, or had any design to cheat 
anybody in this matter? When Camfield no- 
tified them that the cotton had been sold, and 
that he wanted to ship it, the use of the cotton 
notes, which they held as security for the 
amounts due to t£em, was necessarily to be in- 
trusted to one of the owners, or to one of their 
affCDts, for the purpose of getting the cotton out 
of the warehouse. It could not remain there 
and at the same time go East; ndther could it 
be obtained from the warehouse for shipment 
without the use and delivery of the notes. For 
the short time necessary to ship this cotton and 
obtain the bill of lading it was a matter of ne- 
cessity, as well as a custom, unless the Bank 
would undertake the business for itself, to in- 
trust these notes to the shipper in order that he 
might do it 

In this we see no injury to the plaintiffs. 
All the risk involved in It was borne dv the de- 
fendant, who trusted Camfidd with the notes 
which represented Uie property until he brought 
back the evidence that tne cotton had been 
shipped. When this was done and Camfield 
had drawn his draft in the name of Norvell, 
Camfield A Co. upon the plaintiffs for the 
amount of the cotton, according to the terms of 
sale, it appean that he wanted to sell the draft 
to the Bank, but it refused to buy it, and it 
was finally negotiated to Knoblauch A Lich- 
tenstein in New York, and the money placed 
to the credit of the defendant Bank there. 

In order to sustain the argument,arising out of 
this transaction, that the defendant Bank was 
itsdf condzant of this fraud, and that it was 
practiced for its benefit. It Is argued by plaint- 
iffs' counsd that the Bank was the owner of 
this cotton. If this propodtion is in any way 
pertinent to the inquiry, it is not true. The 
Bank never had anythmg more than a pledge 
of the cotton as a security for the payment of 
its debt The real ownership of the property 
always remained in NorveU, Camfidd A Co. 
They could sdl it at any time, and, after the 
payment of the debt due to the Bank, recdve 
the remainder; if it had been sold for less than [534] 
the debt to the Bank, the loss would have been 
thdra, and not the Bank's, if they were solvent 

This firm did sdl the cotton; it was not sold 
by the Bank; they shipped it, and the Bank 
did not even accept thehr bill of exchange drawn 
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against the cotton In payment of their debt, 
hot inaiflted on getting the money: and there- 
fore the hill of ezduuuce was sold in the City 
of New York. 

The essential ownership of Ihe cotton during 
all the time of this transaction was in Norvell, 
Camfleld & Co. , and anj loss upon it was their 
loss, any profit upon it was their profit, and 
the Bank only had this modified control of it 
by means of the cotton notes of the warehouse 
company, which in effect they relinquished 
when they deliyered those notes to Camfield. 
Their actual control oyer the cotton, or oyer its 
proceeds, ceased with the delivery, and their 
acceptance of the proceeds of the draft at the 
bands of the New York bankers, who bought 
it, was a thing they had a right to do, both in 
honor and accordmg to all sound rules of mer- 
cantile law. 

Certain letters of introduction, giyen by the 
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defendant Bank to Mr. Nonrell on a yisit to 

Europe, made by him, and certain yery guarded 

answers to inquiries made by a Dutch house in 

Europe as to his character and responsibility, 

are introduced to show that the Bank was using 

this means of enablinjg^ Noryell to raise the 

money for tbera by selling the cotton. We do not 

think these letters haye any tendency to prove 

any such thing. And without going into the 

large mass of testimony on this subj^ haying 

considered the main and turning points in the 

controversy, and the principal points upon 

which plaintiffs rely to establish the fraud upon 

the part of the Bank, we are of opinion that the 

circuit court was right in telling the jury that 

there was no such evidence as iustified them in 

finding a verdict for the plaintiffs. 

Judgment afflrmed, 
Trueoopy. Test: 

James H. MoKenney, Oterk, Sup. Court. U. 8. 

122 U. S. 



n Vol. 128^ amd ni thib Book. 



TOUJyWISG ABE MEMOEAimA 



Of 



ALL CASES DISPOSED OF AT OCTOBER TERM, 1886, 

WiTHODT OPOnOHt, AHD NOT SLiBWHUUi OB OTHMBimB RbPOBTBD IH THIS YOLUIOL 



ExporU: In the Matter of Qbobob E. Qbotb. 

Motion for leaTe to file petition for a writ of 
mandamiM. 
Mr, Qeorge A. J(Bnki, for petitioner. 
May 97t 1SS7. Motion denied. 

Hknbt H. Dodgb e. Sup. Coubt, Dm. of 

Columbia. 

llotioD for leave to file a petition for a writ 
of prohibition. 

Mr. 0. D. Barrett, for the motion. 

March 14, 1887, Mr. iJhitf JusUce Waite x 
This motion is denied. The petition which is 
presented does not on its face show facts suf- 
ficient to entitle the petitioner to the writ he 
seeks. 



Wasatch A Jobdak Yallbt R. Co. e. J. W. 
Sbbll et al. [No. 1.] 

In error to the Sup. Ct. of Utah. 

Meivn. J. B. MeBrids and J. O. Sutheriand, 
for plaintiff in error. 

OetobiT ££, 1886. Dismissed, pursuant to 
the 10th Rule. 



Gbobob Hates e. John Sbtok. [No. 8.] 
Appeal from the 0. C, U. S. for B. D. of 

ifMfff . J. JJ. WhiteiMge and LmnciUm Qif- 
fcrd, for appellant. Mestn. G, G. IreUnghuy- 
mn and John Datu, for appellee. 

October JRS, 1886, Dismissed, pursuant to 
the 19th Rule. 



CiTT OF N. O. e. Louisiana, « rcl. Heniy 
Shepherd. [No. 7.] 

In error to 0. C. U. S. for B. D. of La. 

Mr. O. F. BuekAoT plaintiff in error. Me$9r$. 
T. J, Scmmei d 0, W. Homor, for defendant in 
error. Mewn, E. H. McOaUb, W. H. MiOs, 
and W. 8, Benedict^ also entered appearances 
for the defendant in error. 

October MS, 1886, Dismissed, pursuant to 
the 19th Rule. 



William T. Lbtibb et al. e. Robbbt M. 
Wilson et al. [No. 18.] 

Appeal from C. C, U. S. for £. D. of La. 
Mr. J. Jt Beekunth^ for appellant Nem. 
€on, 

October Iff, 1886. Dismissed by appellant. 
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H<^fa Ibi. Co. 09 N. Y. e. Pboplb of K. Y, 

[No. 14.] 

In error to the Sup. Ct of N. Y. 

Me$tr$. B. H. BrUitm and Datid WU009, ten 
plaintiff in error. Mr. Jknie O^Brimi, for de- 
fendant in error. 

Nowmhcr IS, 1886. Affirmed by a divided 
court. See report, ante, 850. 

February 7, 1887. Petition for rehearing 
granted ; Judgment of Noyember 15, 1886, re- 
scinded and annulled, and the cause restored 
to its place on the docket for argument before 
a full bench. 



Chbsafbakb 8& Ohio R Co. e. A. E. Whitb, 
Admr. etc. [No. 16.] 

In error to the Sup. Ct. of App. of West Ya. 

October It, 1886. Dismissed, on motion of 
Mr. W. J. Boberteon, tot plsintiff in error. 
I9em. eon. 



CHBersB A. Arthub, Collector, etc. e. T. and 
R. Babboub. [No. 26.] 

In error to C. C..U. S. for S. D. of N. Y. 

Nacember 8, 1886. Dismissed on motion of 
Mr. Aut. Atty-Oen. Maury, for plaintiff in 
error. Mr. M. W. Divine, for defendant in 
error. 

November 8, 1886. Motion to rescind Judg- 
ment of Noyember 8, 182^6, and to enter one of 
affirmance, with costs and interest, filed and 
argued. Mr. Divine, for the motion. Mr. 
AMt. Atty^Gen. Ma^ry, opposing. 

November tS, 1886. Mr. OMtf Juetiee 
Waite : This motion is denied. 



CuNABD Stbamship Co. ^imitcd) e. Patbicb 
Caret. [No. 29.] 

In error to C. C, U. S. for S. D. of N. Y. 

Mr. B. D. Benedict, for plaintiff in error. 
Meeere. H. H. Shook and W. O. TruU, for de- 
fendant in error. 

. November IS, 1886. Affirmed by a diyided 
court. See report, ante, 854. 

Hknbt S. Halb et al. etc. e. B. B. Btbbbtt. 

[No. 41.] 

In error to the Sup. Ct. of Pa. 

JfsMfS. G. W. Biddle and Georye Bdrdinq, 
for plaintiffs in error. Meeere. J. Hubtey Aek- 
ton, B. 0, MitcMl and W. F. Bowman, for de- 
fendant in error. 

November 1, 1886. Dismissed per stipulation. 
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BUFMHIOi OOUWSt OV 

81CITR Xlt t. Aim ISuzA, Httohbll M oL, 
Bzn. eto. [No. 44.] 

In error to 0. 0.. XT. 8. for 8. D. of K.T. 

Mr. Md96$ Biy^ tor plaintiff in error. Mr. 
John E. TmrwMy for defendant! in error. 

Ncwmber It, 1886. DismiBsed* pnmani to 
the 10th Role. 



National lRB.Ck>. OF THB XT. 8. A.e. Albibt 
BaHEFnBB«<a{., Bznk, etc [Na 70.] 

In error to the 8op. Ot. of Minn. 

Mr. Fredtfiok AUU, for plaintiff in error. 

Deeemb&r #, 1886. Dismined, pnranant to 
the 10th Rule. 



J. H. BuBKB it at. 9. O. B. Wood §t mi 

[No. 00.] 

In error io D. 0.,U. B. for Diet of WeetYa. 

Mr. G. D. Oamd0n, for plaintiffi in error. 
jSfdn^ con, 

Decen^ber 16, 1886. Dismiaied, pnnoant to 
the 10th Role. 



GBSBtfAV e. W. D. AHBBBWi §i 

[No. 101.] 

Appeal from a 0., U. 8. for B. D. of N. Y. 

Mr. Wm. A. Senger, for appellant Mr. J. 
O. Olaiftan^ for appelleea. 

I>$e§mbtr 18, 1886. Ditmiteed per stipala- 
tion. 



JodA.Khat doL «. JAmaWATiov^flL 

[No.ltt.] 

Appeal from 0. 0*, U. B. for B. D. of Pa. 

Mr. I^nek Ba^i»U, for appeOanta. Mr. J. 
B. Shaw, for appelleea. 

Janmofif 18, 188T. Diwnlwed pamuHit to 
Role 10. 



Jacob Duhtov e. BBmisTT L. Bmbdlkt. 

[N0.IM.] 

Appeal from 0. 0., 17. B. for B. D. of Pa. 

Mr. 8. 8. BMngmcorth, for appellant. Mr. 
J. B. 6hm$, for appellee. 

Januarif 18, 1887. Diwnlieed parioant to 
Role 10. 



JofEPH Ratmqhd e. J08BFH BniiOBBT if a<. 

[No. 106.] 

Appeal from 0. 0., 17. 8. for B. D. of La. 
Mr. Oui. A. BnaucB, for appellant. 
I>6dimb$r 81, 1886. DismlMed panaant to 
the 10th Rule. 



OWAKTJEB M. TbXBBBATH 9. RUBBUI AMD 

Okllxtloid HABMB88 TBiMMDra Oo. 
[No. 108.] 

Apped from 0. 0., U. 8. for Diet of N. J. 

Mr. PMipW. Orm, forappellant Mr. J. a 
Ckmton, tot appellee. 

fvlH 10, 1886. Diimlaied pursuant to the 
18th Rule. 

Nsw YoBX BKunmo avd Paokibo Oa if «L 
e. Bdwih B. Biblbt. [No. 100.] 

Appeal fhim 0. 0., U. 8. for Diet of Maei. 
Mr. Thoma$ H. IMei, for appellanta. 
Mmr$. B. F. Tkurdan and IMmriek P. Flth, 



OHABLsa K. jBTFBiBa t. Mabt Hkbicab. 

[No. m.] 

In error to Bup. Ot of Montana Ter. 
MeMtn. B. W. Tbole and A. K Mauhmo, tor 

Slaintiff in enror. Met$r$. 8. BhsOaiarper, J. 
i. Fflms and J. H. Bkober, for def endipt in 
error. 

Janwumt 18, 1887. Diamiand ponuanl to 
Rule 18. 



Bmr Mutual Irs. Co. op Nbw Oblbabb M 
al.t.KowxTzLnxmiidL [Na 188.] 

Detimbcr 18, 1888. Motiona to diami* or 
affirm tubmitted. 

Mmr: B. S. Brawns and 0. B. Bimiftttfon, 
tor the motion. B^. 0. B. Bt mm im, in oppo> 
dtion. 

Iktm^bir 80, 1886. B^. OJUtfJtOUM'WmMU^ 
Baoh of theee motiona is denied. 

Full report. amiU, 1187. 



RoBBBT 0. BaamcAB et al. 9. Fbbdbbios 
BoKBB«<a{. [No. 180.] 

Appeal from 0. 0., U. B. for B. D. of Pa. 
Ockbir 86, 1888. Dismissed on molioa dt 
Mr. H. Howim, tor the appellanta. 



for appellee. 
(kM0r9, 



88th Rule. 



1886. Dismissed pursuant to the 



MuivAL LiVB Ibs. Ck>. or N. Y. e. Wal- 
BUBOA Waoxbblb. [No. 116.] 

In error to a 0., U. B. for E. D. of Mo. 

Mmr: John F. ZMZCob and Wagor Bmaifno, 
for plaintiff in error. 

Oetober 85, 1886. Dismissed on motion of 
Mr. Bet^mnU H. BrUfimo, in hehatf of cooasel 
for plaintiff In 
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Hblbba Bbidob Co. e. Z. Enra A Sov. 

[No. 140.] 

Appeal txom 0. 0., U. B. for W. D. of Tex. 

ilV.Ji: IT*. JKbrr^ for appellant Mt.H.B. 

IknoU, for appellee. 

JofMMrjf 19, 1887. Affirmed with 



BAOKua Watbb Motob Oo. a. 

W. TuBBK, Jb.. U aL [Ko. 141.] 

Appeal from 0. 0. U., B. for K. D. of IB. 
_Ir. 8. 6. BtfMs, tor appellant 
Januarw 19, 1887. Dismisaed pvnuaBt to 
the 10th Rule. 

Qbbkab-Ambbioab Hail Ibb. Oo. m. W. J. 

[No. 141] 



In error to 0. 0. U. B. for Diet ol Mbb. 
Mr. John B. Banbom.tor plafaitiff Ib eifoc 
Jtmmary 84, 1887. Dismissed pnnoant to 
the 10th Rule. 

iBin.8. 



1881 



HXICOBAHDA OF CaBEB. 



Barnard & Lbas Mfo. Co. «. Jambs Milli- 
KSN et al. [No. 147.] 

Appeal from G. 0., U. 8. for 8. D. of DL 
Mr, W, G. Bainey^ for appellant. 
January f 4, 1887. Disiniaaed on sathority 
of appellant. 

Solomon Mosbs et al,, Bumyors of Qotoho 
Blum, t, Qeorob H. Woobtbb. [No. 151.] 

Appeal from C. C, U. B. for 8. D. of N. Y. 

Mr, H, P. Allen, for appellants. Mr, F. H, 
Betts, for appellee. 

March fi, 1887, Dismissed pursuant to stip- 
olation on file. 



WnvTHROP Iron Oo. et al, «. Arthur B. 
Mbekbr et al, [No. 164.] 

Appeal from C. 0.,U. 8. for W. D. of Mich. 

January 26, 1887, Reversed and remanded 
pursuant to stipulation on file, on motion of 
Mr, R, D, Mussey, for appellants. Mr, Frei- 
UUman^ for appellees. 



District of Col. «. Owen O'Harb. 
[No. 168.] 

Appeal from Court of Claims. 

Mr. Atty-Qen, Ooflrland and Mr, F. P. Deufeee, 
for appellant. Messri, W, A, Cook and 0, Cf, 
Cols, for appellee. 

March g8, 1887, Mr. Ohitf JueUee Waite : 
This Judgment is affirmed. No further opin- 
ion will be delivered. 



Ambrioan Iron Co. «. Anolo-Amxrioan 
RooFiNO Co. [No. 162.] 

Appeal from C. C, U. 8. for 8. D. of N. Y. 

Mr, L, W, Frost, for appellant. Mr, B, O, 
Webb, for appellee. 

March 24, 1887. Dismissed pursuant to the 
10th Rule. 



Central Construction Co. t, Georob 
Paul. [No. 164.] 

In error to C. C, U. 8. for N. D. of 111. 

Mr, Henry G. MUler, for plaintiff in error. 
Mr. W. W. Upton, for defenaant in error. 

March 24, 1887, Dismissed pursuant to the 
10th Rule. 



Joseph Whitb 9, Benedict and B. Mfo. Co. 

[No. 166.] 

Appeal from C. C, U. 8. for E. D. of Pa. 

Mr. M. D, Connolly, for appellant. Mr, J, 
JL Beach, for anpellee. 

March fSf Wf7, Dismissed pursuant to the 
10th Rule. 



Jban Marie Brunbt, Tutor, etc. «. J. B. 
Clement. [No. 171.] 

Appeal from C. C, V, 8. for B. D. of La. 

Messn, J. P, Eomor and Cha^lee Louque, for 
appellant. 

March SO, 1887. Dismissed pursuant to the 
10th Rule. 
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Edward Lbbb et cu, •. Anderson Fowler 

[No. 174.] 

Appeal from C. C, U. 8. for N. D. of 111. 
Mr, M. W, FuUer, for appellants. Mcfsri. 
Geo, F, Edmunds 9Jii\ W, B. Page, for appellee. 
May 2, 1887. Affirmed hy a dividea court. 



Sbth Bulloce etal„eA Btar A Bullock, «. 
John L. Farwell. [No. 176.] 

Appeal from the Sup. Ct. of Dakota. 

Messrs. Wm, B, Steels and Daniel McLaugh^ 
Un, for appellants. Messrs, A, H. Garland, J. 
W, Smith and B. A. Burton, for appellee. 

April 11, 1887, Affirmed by a divided court 



Asa C. Call v. Northwestern Mut. Lifb 
Ins. Co. [No. 178.] 

Appeal from C. C.,U. 8. for 8. D. of Iowa. 

Mr, Jo. H, CaU, for appellant. Messrs, 0. 
C, Nourse and B. F, Eauffman, for appellee. 

June 19, 1886. Dismissed pursuant to the 
28th Rule. 



Asa C. Call 9. Northwestekn Mot. Lifb 
Ins. Co. [No. 179.] 

Appeal from C. C.,U. 8. for 8. D. of Iowa. 

Mr. Jo, H, CaU, for appellant. Messrs, O. 
C. Nourse and B. F. Kauffman, for appellee. 

June 19, 1886. Dismissed pursuant to the 
28th Rule. 



Dbnyer. Bouth Park 8t Pao. R. Co. e. John 
Fitzgerald et al, [No. 180.] 

In error to C. C.,U. 8. for Dist. of Colorado. 
Mr, T, M. Marquette, for defendant in error. 
Oetober 18, 1886. Dismissed on motion of 
Mr. John F. Billon, for plaintiff in error. 



John!N. Poaob «. T. J. McGowan et al., ote. 

[No. 186.] 

Appeal from C. C.,U. 8. for 8. D. of Ohio. 

Mr, L. M. Hosea, for appellant. Mr. Arthur 
Stem, for appellees. 

AprU 4, 1887. Dismissed pursuant to the 
10th Rule. 



Abraham J. Mannt e. Georob K. Otlbb. 

[No. 100.] 

Appeal from C. C.U. 8. for B. D. of Mo. 

Messrs. H. M. Pollard and Taylor, for 

appellant. Messrs. West A Bond, for appellee. 

AprU 6, 1$87. Dismissed pursuant to stipu- 
lation on file. 



AnuAWAitf J. Mannt e. 8t. Louis Mallbabt.b 
Iron Co. [No. 101.] 

AND 

Am^ACTAif j. Mannt e. Furst and Bbadlbi 
Mfg. Co. [No. 192.] 

Appeals from C. C, U. 8. for E. D. of Ma 

Messrs, H. M, Pollard and — - Taylor, for 

i^pellantt. Messrs. West d Bond, tor tLppeVhos. 
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April 6, 1897. Dinniased pumunt to it^m- 
lations on file. 

Cbablm W. Oauthibb «. Dabius Ck>LB ^9L 

[No. 108.] 

In error to 0. C, U. 8. for B. D. of Mich. 

Mr, 0. B. Wwmtr, for plaintiff in error. 
Mr, AMiff Ptnd, for defendants in error. 

April 6, 2397. Dlsmiased pursuant to stipa- 
lation on file. « 



Hbnbt 0. HuuKAMP el al. 9. Molinb Wagoh 

Oo. [No. 194.J 

In error to C. 0., XT. a for W. D. of Mo 

Motion to dismiss. 

Mr. 0, M. Otbom^ for the motion. Mr, 
Jamei Bagerman, in opposition. 

December IS. 1886. Mr.OMrfJuetiee'WmAt^t 
This motion is denied. 

See foU report on merits* mni$, 071. 



Obobob W. Pilb 9. Mbs. Mabt H. WiLaoii» 
Admrx. of Hardest, Dec'd. [No. 105.] 

In error to 0. 0., U. 8. for W. D. of Pa. 

Mr. O. A. EndUeh, for plaintiff in error. 
Muen, H. W. Weir, A. H. Chffroth and W. H, 
Buppel, for defendant in error. 

AprU 7, 1887. Affirmed, with costs and in- 
terest. 



Post, Mabtin, St Oo. e. Edwabd Oabb, 
Owner of Steamship *' Ikdia." [No. 198.] 

Appeal from 0. 0., U. 8. for E. D. of Tex. 

Mr. T. N. Waul, for appellants. 

AprU 7, 1887. Dismissed pursuant to the 
16th Rule, on motion of Mr, Jcmiee Latondee, 
for appellee. 

F. J. D. Lanier etal.,BB Winslow. Lanier, & 
Oo. 9. John Nash et al. [No. 200.] 

Appeal from 0. 0.,U. 8. for N. D. of Ohio. 

On motion to dismiss, and motion to restrain 
proceedings on execution. See 8. 0. on 
merits, ante, 047. 

Mr. D. 8. HounehsU, for the motion. Nem 
eon. 

December 6, 1886. Mr. OMrf JueUee Waite: 
The motion to dismiss is denied. We can- 
not dismiss a case for want of Jurisdiction here, 
because the court below ought to have dis- 
missed it. That is a question which goes to 
the merits of the appeal. 

The further consideration of the motion for 
stay of execution is continued for notice to the 
other side to appear and show cause to the con- 
trary, on the third Monday of the present 
month. Service is to be made bv deliyering a 
copy of the motion and of the bnef which has 
been filed in support of it, and of this order, 
on the counsel, la the court below, of William 
Goodrich, agamst whom the stay is asked, at 
least one week before the day fixed for the 
hearing. 

And further, in same case : January 17, 18S7. 
Mr. OhiefJutHceWmAtmi This motion is de- 
nied. The motion papers do not show any 
necessity for the order which is asked, as there 

12M 



is no proof of any attempt on the part of €k>od- 
rich, since the appeal, to cause his Judgment 
to be carried into execution. In the absence 
of anything to the contrary, it is to be presumed 
that the parties to a suit submit to titupereedeas 
obtained upon as appeal to this court. 

March 14, 1887. On motion of Nash et oL 
for stay of execution pending appeal. 

Mmr$. D. 8. ffaumhell and Wm. Lawrence^ 
for the motion. 

Mr, Ohuf Juetice Wtdtm t This motion ia 
denied. The Judgment in favor of Goodrich 
is involyed in this appeal only to the extent 
that it is a lien on the property covered by the 
mortgage, which is the subject matter of tbe 
suit The executions which are complained 
of were issued after the appeal, and levied on 
other property. There is no soch merger of 
the Judgment nor eupereedeae in this case as 
will operate to stay a proceeding against other 
property not involved herein. 



John Httbd e. Gill Gab Mfo. Oo. [No. SOl.J 

In error to 0. 0., U. 8. for N. D. of Ohio. 

Mr. 0. B. SorQmer, for appellant. Mr. B, 
L, Taylor, for appellee. 

January 19, 1887. Dismissed pursuant to 
stipulation on file, on motion of Mr. W, K. 
8mith, in behalf of counsel. 



FiBST Nat. Bank of Washington coubt 
House, Ohio, e. Oontinbntal Life Ins. 
Co. of Habtford. [No. 202.] 

Appeal from C. C, U. 8. for 8. D. of Ohio. 
Mr. M. J. Williams, for appellant. 
AprU 7, 1887. Dismissed pursuant to the 
10th Rule. 



Bblden Minino Oo. e. John Habvet. 

[No. 209.] 

In error to 0. 0.,U. 8. for Dist. of Colorado. 

Mesert. O. 8. Thomae and T. M. PaUereon, 
for defendant in error. 

March IS, 1887. Dismissed pursuant to 
stipulation on file, on motion of Mr, Chapin 
Bn>wn, for plaintiff in error. 



John Milleb, Treas. etc. e. Union Pao. R. 

Co. [No. 215.] 

Appeal from C. C, U. 8. for Dist of Neb. 
Mr. 0. J, Phdpe, for appellant. 
October 18, 1886. Dismissed per stipulation, 
on motion of Mr. John F. Dillon, for appellee. 



United States, ex rd, William W. Warden, 
9. William E. Chandler, Secretaiy, etc. 

[No. 21«.] 

In error to Sup. Ct. of Dist. of Columbia. 
Mr, W. W, Warden, for himself. Nem can, 
AprU 18, 1887, Mr, Chief Juetice Waite : 
This is a writ of error for the review of a judg- 
ment of tbe Supreme Court of the District of 
Columbia, refusing a mandamus against Will* 
lam £. Chandler, Secretary of the Navy, to 
require of him the performance of certain 

128 u.a 



I8M. 



Mjoiouajioa ojf Cabks. 



alleged ofBelal dutlen Mr. Cliandler is uo 
loDser Becrelaiy, and ik« ufllce U dow filled 
lyoiseiiooeMor. Theioit has therefore abated, 
and It ia dismissed oo the authority of United 
J3kUs9 Y. BtmiwtU, 84 U. 8. 17 Wall 609 [21: 
789.] 



Tobias Nkw •. Amzi L. Babbbb. [No. t88.] 

Appeal from 0. 0., U. 8. for B. D. of K. Y. 

J»*. ui. i7. .A»nt, for appellant. Mr.W.W. 
J9Ue$, for appellee. 

AprH U, ISi7. Dismissed, pursaant to the 
10th Rule. 



Mbhfhu a Littlb Rook R. R Ck>. (as reor- 
gaoixed)*. LawbbnobB. Smith, [mo. 884.] 

In error to 0. 0.. XT. B. for W. D. of Tenn. 

Mr. U. M. Rom, for plaintiff in error. Mr, 
Luke B, Wright, for defendant in error. 

AmrU 24, 1^87. Dismissed pursuant to stlp- 
Illation on file. 



Joseph Mobbuoh «. Jambs MoOox. 
[No. 825.] 

In error to the Sup. Ct. of CaL 

Mr, Jamee A. Johnean, for plaintiff in error. 

Meetre. W, Dnmmmid and Riff. Bratffbrd, 
for defendant in error. 

April U^ 1387. Dismissed pursuant to the 
10th Rule. 



A.B.ST00KWBLL9. Jambs BoTOB. [No. 880.] 

In error to 0. 0.. U. S. for 8. D. of N.Y. 

Mr. Wm. O. Wileon, for defendant in error. 

Ikeember M, 188$. Dismissed per stipulation 
on motion of Mr. M. B. Oofrdtma, lot plaintiff 
bi error. 



BiBROP Gk>aDBi0H ei al9, Samubl 0. 
SCHABFPBB. [Na 888.] 

Appeal from C. C, XT. 8. for W. D. of Mo. 

Mr, O. 0. Tiehenor, for appellants. 

November 11, 1886. Dismissed per stipula- 
tion, on motion of Mr. M. F. Morrie, for ap- 
pellee. 



Wbbstbb Blbotrio Co. «. Johh B. Odbll 
etal. [No. 886.] 

Appeal from C. 0., XT. 8. for N. D. of HI. 

Mr, Geo, P. BarUm, for appellant Mr. 
Jamee L. High, for appellees. 

AmU to, 1887. Disnaissed pursuant to stip- 
ulation on file. 



Joseph Datibs, Collector, etc. «. Unitbd 
States, ex ret. Corbin et al. [No. 887.] 

In error to C. C, XT. 8. for E. D. of Ark. 

Meevre. W. ffaUeU PhOUpe, B, 0. Brown, B. 
W, KimUUl and 0. P. Redmond, for defend- 
ants in error. 

March $1.1887. Dismissed on motion of 
Mr, A. K wuiand, for plaintiff in error. 

189 U.S. 



N. Y. Hut. Oas Liaanr 06. «. 
Thobp. [Now 888.] 

In error to C. C, XJ. 8. for a D. of K.Y. 
Mr. T. M, Wheeler, for plaintiff in cnsft 
Mr, W. O. Witter, for defendant in srror. 
Oeteber 81, 2886. Dismissed per sUpoUtiQik 



SAttLB Look Co. «. Luoios 
[Na840.] 

In error to C. C, U. 8. f or N. D. of Oblow 
Mr. B. W. Lairds for plaintiff in error. 
ApratO, 2887. Dismbsed pursuant to the 
10th Rule. 



Ckablbs H. Palkbb «. Oatloto Ohm Csi 

[No. 84a.] 

Appeal from 0. 0.. U. 8. for Dist. of Conn. 

Mr.Ra DaeM, for i^poUant Mr. Wwi. 
B. Bimande, for i^pellee. 

AffrU»2, 2J887. Dismissed parsuant to the 
10th Rule. 

Mabt M. Mobbisok ^ oL^ Mabtsa B. 
WiTHBBS et oL [No. 848.] 

Appesl from 0. 0., U. 8. for 8. D. of Miss. 

Jfr. /. Z, Georoe, for appellants. Mr. M. F. 
Morrie, for appellees. 

April 82, 2887. Dismisssd pmsusBt to the 
10th Rule. 



HUKIIiL QOLD ABD SiLYBB MlBlBa CSl «. 

Lewis C. Sllswobth, BeoeiTsr, etc 
[No. 848.] 

Appeal from ecu. 8. for Dist. of Colorado. 

Mr. a J. Bia^, for sppeUaat Mr. B. 0. 
WoleoU, for appeUos. 

April 82, 2887. Dismissed poiSQSBl to the 
10th Rule. 



Ubiob Mbtaluo Cabtbidob Oa s. Ubixbd 
States Gabtbidob Co. [No. 868.] 



Appeal from 0. 0., U. 8. for Dist of 
Mr. Ccmeten Browne, for wpoDant 
Apra88^2887. Disndnsd pmsoaat to the 
10th Rule. 

Maud JBoGhonov etoL 9. ObbibkhialMvil 

Life Asso. op BuBLnrarosi* Iowa. 

[No. 881]. 

In error to 0. C, U. 8. for B. D. of Mo. 

Mr, G. D. ReifnMe. iot plaiBtifls in enoL 
Mr. B. J, HaU, for daendant in enor. 

January 82, 2887. Dismissed on BM>tiOB of 
Mr. JameeO. Broadhead, in behalf of oouossl 
for plaintiffs in enor. 



8t. Louis» Ft. Soott A W. R. R. Co. t. Wili^ 
lAM B. DiMSMOBB, Pres. of AnAMS Kz- 
PRB88 Co. etc. [No. 881.] 

Appesl from C. C, U. B. for Dist of Ksa. 

Meeere. J. 0. Brown snd «Mii F. DAm for 

apoellant JUr. 0. A, S ewmr d , for appellos. 

Janmofif 82, 2887. BeTeraed and reoBsnded 

Sursuant to stipulation on file, on motion of 
fr. F. A Mft, in behalf of oounssL 



Bunaatm Ooubt or 

Dbhor Onr Railwat «. Citt c» Dbtbott 
MaL [No. Wl.] 

Appall lh)m 0. 0.,U. 8. for B. D. of Micb. 
JA*. J0kn 0, DaiifUBif, for appellant Mr, 
Emrjf M. IhiffiM^ for appellees, 
iflrtf M9, 1897. DinniMed per edpiilatioii. 



nxmD Stath^ 



Oof*Tni^ 



H. A. Daupbin «. Thb Tdos PuBLnBnro 

Co. [No. 2M.] 

In error to 0. 0.. U. 8. for B. D. of P^ 
Mmn. B, F. FiAer, 0, W. MonUtmnnd MT. 

Chandlar, for plaintiff in error. Jfr. R S. 

ShapUif, for defendant in error. 
AprU 99, 1887. Dismissed pursuant to an- 

thontf of plaJntifT in error on file, on motion 

of i^. WtOiam A, McKmn^, in behalf of 

counsel. 

^^^^^^^^ 

OmrrRALR. R. ahd BAHzma Co. or Gboboza 
e. Jambs a MoKmsn. [No. 800.] 



In error to C. C. U. 8. for M. D. of Ala. 

Action for personal injuries. 

Me$tr$, A, B, Lawton, /. D. Boqwmof and 
Jf F. Morritf for plaintiff in error. Jfr. G. 
L, Cfmer, for defendant in error. 

May 97, 1887, AfOrmed by a dlTided court. 



J. W. CuBRT, 8urTiTing Asdffnee of William 
H. Lloyd, a Bankrupt, t. Thomas MoCau- 
hNMaL [No. 801.1 

Appeal from C. C^ U. 8. for W. D. of Fh, 
Mr, Geo, Shirat, Jr., for appellant Mr, A, 

S. Ciarke, for appellees. 
Oetcber 8, 1886. Dismissed punraani to the 

28th Rule. 



Jambs Dbmpsbt €i al, t. Makibtxb Riybb 
Impbotbmbnt Co. [No. 818.] 

In error to the 8up. Ct. of Mich. 

Mr, M, J, SnUky, for plaintifFs in error. Mr, 
BtnUm BaneiheU^ for defendant in error. 

JvIm 99, 1986. Dismissed pursuant to the 
88th Rule. 



8t. Louis, Ibov Mt. A 8. R. Co. •. South- 
Co. [No. 816.] 



Appeal from C. C,IJ. 8. for W. D. of Tenn. 

Mr, B, J, Morgan^ for appellant. Mr, €ho. 
Oillhpm, for appellee. 

Jukt 19, 1896, Dismissed purs^Mmt to the 
18thRule. 

Pacific R iMPBormMBRT Co. «. Lbwis y. 

YOH HOFFMAH 91 oL [No. 887.] 

In error to C. 0., U. 8. for a D. of N.Y. 

Mr, Min F, Imon, for plaintiff in error. 
Mr, Bgntry T, Wing, for defendants in error. 

Ikemtiher 17, 1986. Dismissed per stipula- 
tion, on motion of Mr. J. M YRZiM, in behalf 
of covnseL 



Louistillb a N. R. R. Co. e. bwAHD Ho- 
BABV. [No. 848.] 

In error to C. C, U. 8. for a D. of N.Y. 
ISM 



Mr, John L. OadtoaXadtir,io(s plaintiif in error* 
Mr, Jl, Q. Fn, for defendant in error. 

Maff9, 1887. Dismissed pursuant tostlpo- 
lation on file, on motion or Mr. WSUam Am 
M^mntff^ in behalf of counsel. 



8tbam Tug " B. Luckhrbaoh,'* Her Bngines, 
etCfli. A B. LucxBBBACR, Claimants, «. 
WM. H. Bbabd ei oL [No. 865.] 

Appeal from C. C, U. 8. for B. D. of N.Y. 

JMMTf . BuiUr^SHOman d Subbard, for ap- 
pellants. Mr, W. W, Ooodrieh, for appellees. 

Sentemb&r 19, 1886, Dismissed pursuant to 
the 88th Rule. 



W. H. FowLB, Jb., Admr. •. Albzahdhb 
Hat. [No. 888.] 

Appeal from C. C, U. 8. for B. D. of Ya. 
Mr, F. L. Smith, for appellee. 
Ifb9ember9, 1886, Dismissed on motion of 
Mr, H, 0, ClaughUm, for appellant 



William H. Robbhtsoh, Collector, etc. «. 
William J. Mathbsoh et aL [No. 401.] 

In error to C. C, U. 8. for 8. D. of N.Y. 

Me$9r9, Edward BmrUeg and W, S. Ooteman^ 
for defendants in error. 

March 91, 1887, Dismissed on motion of 
Mr. AUif'Ghn, Garland, for plaintiif in errw. 



Kbhlob HiLLnro Co. «. Johh T. Notb Mfow 

Co. [No. 407.] 

In error to C. C, XT. 8. for 8. D. of DL 
Mr, G, M, Stewart, for plaintiff in error. 

Mr, AMd F, Biateh, far defendant in error. 
October 4, 1986, Dismissed pursuant to tho 

88th Rule. 



8amuhl 8. CnsBL e. Abthoht ]£• Dutqm 
•toL p^o.487.] 

Appeal from a 0. of Dist of Columbia. 
On motion to dismiw. 

Mr, J, Parker Jourdan, for the motion, ifi". 
T. JL. Lambmi, in opposition. 

March 14, 1887. Mr. 0hi^Ju9tic6 WaHoi 
This motion is denied. The affldaTits show hj 
a fair preponderance of eridence that the Taluo 
of the property in dispute exceeded $8,000 at 
the time of the decree and the appeal 



Towv OF 8ahta Anna e. EDenht W. Ham- 
lin. [No. 441.] 

In error to C. C, U. 8. for 8. D. of HI. 

Mr, J, K Bowttt, for plaintiff in error. Mr. 
B, A, Ltmen, tor defendant in error. 

January U, 1887. Dismissed per stipuh^ 
tioa. 



Hhnbt a. Tabtbb €t oL 9,%, W. 
UaL [No. 468.] 

AND 

8. W. ItoojN 9t oL ^ Hbnbt A. Tabtbb 
etai, [No. 457.] 

Appeals from C. C, XT. 8. for a D. of Qa. 

1S8U.& 
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]fiyc<nuxDA OF Oabmm, 



Mmr$. UK. Oarrmrd tad R K Bhm, for 
TarTer 0tmL Mr, W. J. Eobmiton^ for Aok- 
hndaL 

I>$emnbtr iT, 189$. DiamliBad per itlimla- 

liOB. 



Tub PEzmsTLTAiriA Co. «. Ajota W. Fbe- 
onBOH, Admrz. of M. W. Fbigofoii, Decfd. 

[Na 478.] 

In error to 0. C, U. 8. for Dift of Ind. 

Mr, 8, Stamper, for plaintiff in error. Mr. 
J. B, MeDaruUa, for defendant in error. 

June 14, 1886. Diimiaeed porraaat tt f^e 
SdtURole. 



Abver 0AIRB8, Oollector, etc. ^oL e. \mTMD 
Btatbs, «9 rek Oorbin «t al. [No. 490.] 

In error to 0. 0., U. B. for B. D. of Ari[. 

Jfetfft. W. HaUm PhOUpi and 0. P. JEM- 
mond, for defendants in error. 

Mareh 8L1887. DiamiiMd on motion of 
Mr, A. K Oartand, for plaintifla in error. 



Thubbbb, Whtlahd a Oo. e. a. W. Wood* 
WABD 4i ml, [No. 488.] 

Appeal from 0. 0.,n. B. for 8. D. of Iowa. 

Mr. Oha$, A, Olark, for appellants. Mr. 0. 
€. Naur9e, for appellees. 

February 7, 1887, Dismissed on motion of 
Mr. W. 0, Cfoudy, in behalf of ooanseL 



Tkobbbb^ Whtland a Co. e. a. W. Wood 
WASDHoL pio.489.] 

Appeal fhmi C. C..U. 8. for 8. D. of Iowa. 

Mr. Chat. A, Clark, for appellants. Mr. O. 
€L yimrm, for appellees. 

Fsbruary 7, 1887. Dismissed on motion of 
Mr. W. O. Chudy, in behalf of ooonseL 



Board of Combs, of Graht Countt, iRDr* 

AHA, €t aL9, Edward P. KtmbatJi, 

[No. 520.] 

Appeal from C. C 17. 8. for Disl. of Ind. 

JfSMfv. i9ln|^iaiiitfpi Arrdmiand W. H. MSlUr, 
for appellants. 

Mom Wf, 1887. Dismlisedporsaanttoaiitlior- 
Itj of appellants on file, on motion of Mr. W. 
AM PiWiip*. in behalf of ooonseL 



Oas 



49TATB OF LoumLUiA, «if«K. New Orl 
Light Co., e. CiTT OF Nbw OaiaAm. 

[No. 688.] 

In error to 8. C. of Lonisiana. 

Mr. Thim. J. Bmnmm, for plaintiF *o emr. 
Me$9r$, W. H, BogmtuiA Emry 0. MUUr, tor 
•defendant in error. 

Juns 28, 188$. Dismissed pursuant to the 
iB8thRule. 



WseTHAic Orahitb Co. ital. e. William B. 
Chandlbr et al. [No. 570.] 

Appeal Arom 8. C. of Dist. of Columbia. 

Me$$r§. M. F. Morri$ and Wm. Jno. MUtar, 
for appellants. Menr: F. W, Jonu and J. 
Boldnoarth Ocrdon, for appelleei. 

1S2U. 8. 



Jwn$ 19. 1888. Dfsntsssi 
88th Rule. 



pViMuil lette 



NOBXAM B. HaBWOOD Sf «L «. AOL DlOBB»* 

KOFF rnal^Hc [No. 587.] 

Appeal from C. a» U. 8. lor N. D. of Fhw 

Mr. ChmimJ. BMiU, for appeUeea. 

Jfor 8, 1887. Dismissed jMueuant to sdpa- 

ktion on file, on motion of JH^. aAfy/adkiofi^ 

for appellants. 

LoUIBYILLB^k NaSHYILLB R. R CO. 0. IfABT 

L DuFFT, Admrz. etc. [No. 687.] 

In error to C. C. U. 8. for M. D. of Ala. 

Mutn. T. G. Jonss and BtuM Bnuhn, for 
plaintiff in error. 

April 89, 1887, Dismissed on motion of Mr. 
Wimm A McEmnty^ in behalf of coonseL 



J. W. BBBiH^iAua, Trustee, e. J. Q. JCn.w.t^-^ 
4i aL Trustees, etc. [No. 644.] 

Appeal from the 8. C. of Dist. of Columbia. 

Mr. H, WUe GanuU, for appellees. 

Novmnb&r 89, 1886. Dbmissed per stipnla> 
Uon, on motion of Mr, P. B, Dye, for appel* 
lant 



JomraoB N. Camdbn e. Mathbw 86 0o.^aL 

[No. 650.] 

Appeal from C. C. U. 8. for Dist of W.Ya. 
On niotion bj appellants to dismiss the appeal 
in party and to vacate the mipertedBM accord- 
Infly. 

Jmfn. /. K Banna and A H. Oarland, tot 
the motion. 19mm can. 

May 87, 1887. Mr. Qkkf JuiUoi Walt«t 
This motion Is granted^ and an order may be 
granted accordingly. 



Nbw Cabtlb Nobthbrr R. R. Co. e. Tbom* 
AS P. 81MPSON. [No. 670.] 

Appeal from C. 0., U. 8. for W. D. of Pil 
January 17, 1887. Dismissed on motloB of 
Mr.RR MsChmb, for appeUant 



Towv OF Ubbaka 0. Gbo. W. 8ami0BBi. 

[No. 677.] 

In error to C. C, U. 8. for 8. D. of ID. 
Mr. J. 0. Cunningham, for plaintiff in error. 
March 7, 1887. Dismiaeed on motion of Jfi*, 
/. K BmO. in behalf of plaintiff in error. 



W. 



LOUSBABA 80«AB RbFIBIBO CO. O. X 

ToDDetal [No. 685.] 

In error to C. C.» IT. 8. for B. D. of La. 
Oeiob&r 18, 188$. Dismissed on motion of 
Mr. 8. T. WIM$, for plaintiff in error. 



JoiBPB A. LaRub €ial.9. Jobb Y. WibibbVi 
Hbibsl P(a685.] 

Appeal from 8. C. of New Mexico. 
Mr. G, D. Barrm. for appeUants. Mr. H. 
P. BmneU, for appellees. 

1841 



BlIPBBMB COUBT OF THB UhITED StATSA. 



Oor. Tbbil 



JteyMito7. DltmiMed OB motion of Jfr. 
WiBitm Bmm Ohrk, in behtlf of counad for 
appttHanti 



St. Loiii% L M. a 8. R. Co. «. Fbakk Obos- 
KOB. [No. 701.] 

In onor to 8. 0. of iCo. 

2h9tmb$r S, IU6. Dismiated on motion of 
Mr, A, JUL Bnmns, for plaintiff in enor. 



HmouBX PAOcno R. Ck>. «. A. P. Bnoddt. 

[No. 702.] 

Xn oriOF to Bw O. of Ho. 
i^MMi^ ^, JS86. Dismiated on motion of 
Jfr. A. JUL JhnffM, for plaintiff in error. 



finuAMnr F. Allbzt •. 8abah A. Hiokliho. 
Xxrz. of Wm. Hickling. Deceased. [No.780.j 

In error to 0. 0., U. 8. for N. D. of HI. 

JftMft. L. K BUbm, Jofm P. Ahrmu and 
BnwfiDeektr. for plaintiff in error. Mr. L^/- 
«MMi zVimuMi, for defendant in error. 

AwpuH 6, 1886. Dismiaaed pnraoant to the 
MtliRiile. 



Towv or Blub Ridob e. EDebbt St. John. 

[No. 700.] 

In error to 0. C, IT. 8. for 8. D. of Dl. 

Mr. John McNuUa^ for plaintiff in error. 
Mr. T. 0. Math^r^ for defendant in error. 

AprU 89, 1887. Diamiaaed on motion of Mr. 
Wimm A. McKmkn&n^ inbelialf of counaelfor 
plaintiff in error. 



Mbltillb R. BnsBLLe. AdblmbbD. Pluxb. 

[No. 788.] 

Appeal fromO. 0.» U. 8. for W. D. of Mich. 

Mr. Jno. W. 8lan$, for appellant Mr. M- 
w&rd TdggmrU for appellee. 

MiMnh 7, 1887. Diamiaaed porauant to atip- 
Blation on file. 



WiL 8. Lawbbbob «t of. e. Db WrtO. Rbbd 
€tal. [No. 812.] 

Appeal from 0. 0.»U. 8. for W. D. of Mich. 

Mmm. M. D. L^t/^f B. F. Tkwntan and 
Wm. Q. Bowmrd^ ict appelleea. 

JanuoTM 10, 1887. Diamiaaed on motion of 
Mh. N, H. Btiwari. for the appellant. 



N: 



OsASB d aL9. Db WirrO. Rbbd 
UdL [No. 818.] 

Appeal from 0. 0.,U. 8. for W. D. of Mich. 

Mutn. M. D. Lw€U, B. F. Thunim and 
Wm, G. HffWMTd, for the appelleea. 

Januofnt 10, 1887. Diamiaaed on motion of 
Mr. N. A Slmoari. tor the appellanta. 



Loun PHniiiPfl M oL 9. MomiD Citt Labd 
AMD Watbb Aeao. [No. 810.] 

Nowem ber 88, 1888. Motion to diamiaa. 

Memn. A, T. BrUkm, A. B. Brw»m and W. 
J7. BmUh, for the motion« Memr$. €ho. S. 
Jifmith and O40. F. MmmtuU, in oppodtion. 

1848 



Decmbere,1886. Mr. OM^ JutUe$Wm»Mm 
Thia motion is continued for hearing witk 
the caae on ita merita. 



Cbiwcbwt Citt L. 8. Lahsibo abd Blavos* 
TBB HouBB Co. d (U. e. BuroHBBa* Ubiob 
BLAuaaTBB HouaB abd L. 8. LABDOie Oa 

[No. 825.] 

In error to 8. 0. of La. 

Ftbruarif7,1887. On mMonot Mr. WtOiam 
A, Maurjf, for plaintiffs in error, and conaeni 
of Mr. B. B. Arman, for defendant in error*, 
this oauae waa atricken from the docket 



BaxuBL Btbono «. Dm. of Columbia. 

[No. 888.] 

In error to 8. C. of Diat of Colomhia. 

May 6, 1887. Dismissed pursuant to author* 
ity of plaintiff in error on file, on motion of 
Mr. 0. D. Bmr^ for plaintiff in error. 



Gbobob Bbuosob, Admr. etc «. 
TBABa. Co. 4ial. [No. 851.] 

Appeal from C. C, U. 8. for B. D. of Tez» 
Ajpra 86, 1887. Dismissed on motion of JA*. 
Wm. B. JBairUf for the appellant 



Obobob G1B8OB e. H. H. Bhuveldt 8s Col 

[No. 868.] 

Appeal from C. C, U. 8. for B. D. of Ya. 
On motion to dismiss. 

Mmn. W. W. Orump and Mn A. (Me, for 
the motion. Nmmcon. 

Janvmv 17, 1887. Mr. OhitfJutUeeWtJtmt 
This motion is denied. The record has not 
heen printed, and the motion papers do not 
present the case in a way to enable us to act 
underatandinglj without reference to the traii» 
script OB file. 

Bee final report of this case, mU$^ 1061. 



Citt or Stakstillb «• PoBTLun> Ba 
Babx. [No. 088.] 

In error io C. C, 17. 8. for Dist. of Ind. 

Mr. John M. BuU&r, for plaintiff in error* 
JfsMfs. T, B. Bmi and T. K BouktU, for de- 
fendant in error. 

Moft 88, 1887. Dismissed pursuant to ttipn- 
latlon on file, on motion of Mr. WHOiam A. 
McKmntif, in behalf of counaeL 



Abtob Bobibdblholz «. N. Y. abd Coloba- 

DO MlBIBO AMD MiLLIBO CO. [No. 058.) 

Appeal from C.0.,T7. 8. for Dist of Colorado. 

Ifefmb$r 1, 1886. Dismlaaed on motion of 

Mr. Leigh Bobintan for appellant Ifmm. «0ik 



Burlihoton. Cbdab Raftos a Nobthxbb 
R. Co. e. Charlbs L. Duhk, by His Guard- 
ian ad lUim, Gorman. [No. Vn.] 

In error to 8. C. of Minn. 
I>$e$mb0r 80, 1886. Motions to dismiss and 
to aiBrm submitted. 

18S U. & 



